ALY /JCG/teg *

Decision _87=11=034 Novembexr 13, 1987
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTIA

In the Matter of the Application of
PINETREE SERVICE CORPORATION, INC.,
a California Corporation for a
Certificate of Public Convenience
and Necessity to add two additional
service points to augment their
existing airport access sexrvice
corridoxr between John Wayne Aixport
and Ontario International Airport
and by the addition of three differ-
ent service points in the Palm
Springs area as well as the
corporate limits of the City of
Riverside as an additional service
area to augment their existing Palm
Springs serxvice.

Application 86=-12-043
(Filed Decenmber 22, 1986)
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K. W » Attorney at Law, fox
Pinetree Service Corporation, Inc.,
applicant. :

J. Terence Lvons, Attorney at Law, for
Airport Service, Inc. and Skyview
Limousine Sexrvice, Inc., protestants.

James R. Ranella and Alok Kumar, for the
Transportation Division.

FINAL ORINION

The most significant issue in this proceeding concerns
the relocation of applicant Pinetree Service Coxporation’s bus
stops in Palm Springs/Palm Desert. Applicant’s certificate
specifies a hotel (the 7 Springs Hotel and the Granada Royale o
Hometel, respectively) as its stop in each community. o b’(T
Each of those named hotelsﬂnoilonger permits applicant‘td‘ o
use facility as afstop- Consequently, it can no longer provide theuh
service required by its certificate.’ |
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Rather than abandon Palm Springs/Falm Desert service
altogether, it now uses another hotel and a restaurant as stops.
It concedes that its use of these substitute stops is technically a
vieclation of its certificate. It proposes that the use of these
new stops be ratified by a change to its certificate.

The proposal is controversial because both the hotel and
the restaurant were already in use as consolidation points by a
rival carrier, protestant Skyview Limousine Service, Inc.
(Skyview). Rather than share these locations with a rival, Skyview
moved its operations to other pon.nts1 when appl;cant’f' \
unauthorized service began. :

All parties are in agreement that applicant cannot be
permitted to continue using stops other than those currently
specified in its certificate. All parties are therefore agreed’
that disapproving the certiricate changes proposed by appl;cant
would effectively terminate its authority to o¢perate between
Los Angeles airport (LAX) and the Palm Sprlngs/Palm Desert area.
‘ The application also proposes add;ng a second stop 1n
Palm Springs area; the location of the stop, the Internatxenal_
Hotel Resort, is opposed by Skyvxew. It_currently‘uses\that hotelgf
as a consolidation point.’ | o

The application also proposes to change the 1ocatlon of
Pinetree’s stop in San Bermardino from the San. Bernardlno-xllton
Hotel to Kettle’s Restaurant and to add vaerulde as a. servxce
area. These changes are unopposed except that Staff wmshes
Riverside to be served at a des ignated point. | ‘ .m~ :

The application, as amended also included propoqals to
add new Anaheim stops to other amrport routes served by'applmcant.
These changes were protested by Airport Service, Inc. ‘Other

1 Seasons Restaurant in Palm Desert and Billy Reed’s . Re,taurant ﬂ_ L
in Palm Springs. ]
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changes in applicant’s Anaheim service were the subject of
Application. (A.) 86=10-083, a related proceceding. As explained
below, the Anaheim proposals have been disposed of by Decision (D.)
87=-06-062 in this proceeding and D.87-03-018 in A.86-10-083.

Each of the relocations proposed in this application is _
needed because the proprietors of the hotels in question no longer
permit applicant to use their facilities as stops. Applicant has
previously filed a Route Revision Docket (RRD) request to ratify
these relocations in August 23, 1985. Skyview Limousine, Inc.
(protestant) protested the RRD. Assertedly, the Transportation
Division Staff (Staff) then directed applicant to seek a hearing on .
the RRD matter. Applicant claims that it did so but that the
hearing was nevexr set. 4
A-86=10—-083

That applzcatzon was filed by Pinetree to provide .
”demand-response' service between the czties~o£ Anaheim and Buena’

Park on one hand and John Wayne Airport, the Amtrak and the Orange “”""‘

County Transit District terminals in Anaheim. Such sexvice, in
conjunction with the Ontario/John Wayne Airport route medification

sought in this proceeding, was intended to provide a single unified

service with small vehicles to distribute passengers and large
scheduled Vehicles.to-provmde over-the-road airport service.
Pxnetree sought to have A.86-1.0-083 consolidated with this :
appl;catmon. The other protestant in this matter, Alrport Serv;ce,‘

Inc., attempted to protest A.86-10-083 as well as this applmcat;on;f“i
The Commission notified the parties that both applxcetlonsrwould be' .

heaxrd on a consolidated record. At about the same time, the
Commission issued D.87-03-018 grantzng the authority sought in
A.86-10-083. ' ’ ‘
Hearings in this matter were held on March 12 and 13 _fo‘
before Administrative Law Judge Turkish. Additional hear;ng were
held on: April 6 and ‘7, 1987 before Adm;nxstratxve Law Judge 611man
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the matter was taken under submission on May 28, 1987 with the
filing of briefs by the Staff, applicant, and protestant Skyview.

Meanwhile, because of the withdrawal of Airport Service,
Inc. as a protestant in this matter, Pinetree, on May 11, 1987
moved for partial ex parte relief which would grant that portion of
the authority which was no longer opposed.

Staff responded with a formal filing, supporting the
argument that the unprotested portion of the application should be
treated as an ex parte matter. ‘

The Commission issued an interim decision (D.87-06-062),
adding the Anaheim stops to applicant’s other routes. This
decision, together with D.87-03-018 in A.86=10-083, resolved all
pending requests relating to Anaheim service. :

The remaining issues in this proceedxng were submitted on
June 9, 1987 upon filing of briefs.

Appli t Pinet rs ¢ !. | .

Applicant conducts its ground transportation operation
under the trade name ~Airportcoach.” Itfprovides conventional
scheduled service, pursuant to a filed a@d published timetable.
Passengers are picked up and discharged directly at the LAX
terminais, with the consent of Lax§mahagement,' Applicant uses
- conventional full-size buses in its airport service.

A subsidiary, California Charter Buses, holds charter
authority (TCP—33A)-

Applicant’s first authorxty (Psc-1152) was 1ssued in
| D.92763 1n 2A.60094. Its authority to serve Palm Springs at the
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7 Springs Hotel was granted in D.83=04~072 in A.60593.2 Its Palm
Desert auvthority was granted in D.84~08-112 in A.82-04-72; it
specified the Granada Royale Hometel as the stop. When the owners
of these properties decided that they should not be used as bus
stops, applicant decided to conduct its Palm Desert operation at
the nearby Denny’s Restaurant; the Palm Springs stop was moved to
the Hilton Riviera Hotel. There was a similar pattern of events in
San Bernardino. There the certificate specified the San Bernardino
Hilton; applicant moved its stop to Kettle’s Restaurant.

Protestant Skyvi . . S .

Protestant Skyview is authorized to conduct a service
between the Palm Springs/Palm Desert area and the Los Angeles area,
which includes Los Angeles Airport (LAX).- Its certificate
authorizes a service area with protestant picking passengers up at|
any location designated by the passenger within a desigmated
service territory. It has developed a service pattern where
several vehicles will be used to pick up Palm Springs/?alm Desert
passengers and transport them to predes;gnated points in the area -
where they will be consolidated. A smaller number of vehlcles w1ll
caxrry the consolidated paSSenger loads into Los Angeles. The same:
pattern is used on the return trip. Skyview encourage$ passengers
to make their own way to consolidation points so that they may
board the consolidation vehicles directly. Skyview does not bave a

2 The original authormty provided for two stops. One stop was:
later eliminated by Route Revision Docket (RRD) 192 by Resolution
PE-489. The primary reason for the elimination was that the points
were too close together :and the stop eliminated did not provide .
free long term park;ng fox passengers. Applicant’s certificate was -
modified to specify the 7 Springs Hotel as the only stop in that
city.

3 It uses 2 hotel Jjus t off LAX property as a term;nal.

Passengers move to and Lrom the airport proper on the hotel shuttle{f o

bus.
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formal timetable; however, it has a de facto schedule with three
arrivals and three departures at the same time each day on the LAX-
Palm Springs/Palm Desert Route.

When applicant received its Palm Springs/Palm Desert
certificate, Skyview was using Denny’s Restaurant as its Palm
Desert consolidation point. In Palm Springs, Skyview used the
Hilton Riviera Hotel and the International Hotel Resort as
consolidation points.

‘ When applicant Pinetree began usirg Denny’s Restaurant
as its Palm Desert serxvice point, Skyview then moved to Seasons

Restaurant which is nearby. After Pinetree began using the Hilton -

Riviera Hotel as its Palm Springs terminal, Skyview began to use

Billy Reed’s Restaurant which is close to the Hilton Riviera Hotel.

Despite its name and advert;sing, Skyview uses stretched. -
Chevrolet Suburban vehicles. The vehicles are constructed on a

full-size truck chassis; as originally constructed, they have four

doors and two rows of permanent seats-‘QThe stretching process
lengthens the chassis, adding two more doors on each side and two
rows of seats.. | |
Annlmsans_ﬁ_sgnsgnslgnﬁ _ . .
Applicant asserts that this is not a normal application

for a certificate of public conveﬁience‘and necessity. It contends

that the proceeding which granted its existing certificate
demonstrated a need for scheduled airport service betweon: poznt*

Palm Springs/Palm Dosert and LAX. It thoeorizes that a propoaal to -
change from one terminal to another does not require it TO re~prove.

public need for the service. It argues that ‘the only reason that
the ratification question has been presented in a formal
certificate application is because of sxyv1ew's obstructionisn and
the Staff s failure to set a hearing when the RRD seeking term;nal
changes was protested by SkyVLew._

Applicant claims that the Two. services are not

| competitive. It poznts out that its sexvice is schcduled, operates
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only from specific points in the Palm Springs/Palm Desert area and
uses large conventional over-the-road buses. While applicant
concedes that Skyview has developed a de facto schedule, it
contends that protestant’s basic operation is a door-to-door
service with the passengers designating not only the pickup oxr
delivery point in Palm Springs but the pickup or delivery point in
the Los Angeles area.

Applicant contends that Skyview, unlike a scheduled
carrier, is able to c¢hange its consolidation points at will. It
only needs to give the passengers a different rendezvous location
when they call in for a reservation. Applicarnt alleges that
consequently protestant should have been able to change its
consolidation points without‘loss of revenue. It scoffs at the
notion that a reservation-only carrier can ”develoP” traffic at a
specific point.

Applicant contends that ”...the scheduled carrler .
[itself], through processes totally beyond its control have (sic) :
essentially had their terminal or station yanked out from under
them. They have a scheduled service they are obliged to either
operate or go out of business.. They have a duty to serve the

public on a scheduled basis.” Applicant argues that it<wa,,better;‘irjﬁ'l

for it to operate unlawtully from a termznal other than that

specified in its certificate than toAgo out of business. altogether.‘ﬂ'

It contends that the true motive for Skyv;ew'e protest: 15 J
to make it impossible for the public to enjoy scheduled service
from and to the Palm Sprxngs/Palm Desert area.

Applicant also notes that.Skyvxew has not‘surfered a
reduction in traffic as a result of Pinetree’s entry into the
nmarket.

Even though it does not concede that the two operations :‘f
are competitlve, appllcant also asserts that competitlon is |
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inherently in the public interest (Amexrican Buslines, Ing. (1980)
3 CPUC 24 246).

Applicant also contends that Skyview service is not
service to the Commission’s satisfaction. It argues that its rival
does not have specific authority to pick up pas scnéers at LaX and
that it does not pay the LAX airport tax. Rather, it consol;dates
at a hotel a substantial distance from the airport terminal.
Passengers take the free hotel shuttle bus from LAX te the hotel.

Applicant argues that if a Skyview passenger is late and .
misses the limousine, he must wait three or four hours for the next
schedule. ,

Applicant also points: out that Skyview’s vehicles are not’
radio-dispatched. Finally, it points out that there were
complaints about Skyview’s conduct rfrom employees of the
International Resort Hotel.

To summarize its position, applicant argues that the
public requires alternative forms. of sexvice in the Palm
Springs/Palm Desert area. It arques that if the protes stant’s
position is upheld, there will have been a de facto cancellation of'
its certificate without either signlricant misconduct or 2. change
in the publmc need.. ‘ :

Protestant Skyview assails applicant's decision to move
to these particular terminal points as "a predatory course of
conduct” intended to “capture Skyview’s established patronage for
itself”: it also notes that Pinetree unmlatexally made the changes )

without Commission authority and persisted despite a directive rrom]"

the Staff to comply with its cert;!icate-

It arques that if Pinetree had been willing to move lto
service location to other points not used by Skyview, 'Skyvxew :
would likely have had no cbjection” to relocatxon.f

Protestant relies heavily on language from L.85-02-022 znﬁ

A.84-04-072. That was the proceedlng 1n4wh;ch.appl1cant over




A.86~12-042 ALJ/JICG/tecg *

Skyview’s protest, was awarded the right to serve Palm Desert
(D.84~-08-112). The Commission did not, as the application
proposed, grant it an area certificate; rather, the certificate
authorized service to and from the Granada Royale Hometel.
Applicant responded by filing a petition for modification, again
proposing that it be granted an area certificate.

That petition was denied by D.85-02-022. In that
decision the Commission stated: #The amended petition attempts to
add facts not in evidence--e¢.g., a definition of the key phrase,
and the map of this area described--to the record of this
proceeding. Such addition is not a proper function of a petition
for modification.” The Commission went on to state ”even if the
information added by the amended petition had-been a part of the
original application we would not modify our decision since the
proof elicited at the hearing was not sufficient to warrant
authorization broader than which we granted.”

From this, protestant concludes that the Commission’s
finding of public convenience and necessity was limited to sexrvice -
at particular points. It reasons therefore that moving a terminal
point necessitates proof of public need and all of the other
elements required by an application for new authority. It contends
that applicant has not demonstrated public need for the “new”
service and that the application should therefore be denied.

Protestant concedes that adoptiné its recommendations
would effectively cancel applicant’s certificate to serve Palm
Springs and Palm Desert. However, it asserts that this is the
appropriate consequence of applicant’s failure to specify any
alternative terminal points. It states “the only thing that can
result in Pinetree’s losing its authority to serve Palm Springs.and
Palm Desert is its greedy insistence [sp] upen selecting only
Skyview [sic] terminal points in those communities. For Pinetree
then to suggest that Skyview is to blame for the possible
termination of Pinetree’s service in this area is the height of
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arrogance.” Protestant argues that such an outcome would not
injure the public since protestant is ready to serve all available
LAY traffic.

Staff emphasizes that the operations and vehicles of the
two carriers are significantly different. It recognizes that a
denial of Pinetree’s application would effectively terminate its
service in the Palm Springs area. It arques that this would be
against the present policy of the Commission and adverse to the
public interest.

W;th.regard to the Palnm "prlngs/Palm Desert relocations
Staff is convinced that the applicant had no choice but to move
when it did. On the other hand, itﬁcritiCizes Pinetree for making
this cbange without Commission authorxty and recommends sanct;ons.3

with regard to the addxt;on of a new Palm Springs stop,
the Staff believes that the protest ‘should be disregarded. It
raised the issue of the structural sarety of stretched vehicles.
It comcludes protestant’s ‘operation should not be considered
¥service to the satisfaction of theﬁcbmmission” (Section 1032 PU
Code) and that theretore bothvcartiérs should be authorized to use
the International EHotel as a stop.

‘ It recognizes the possibility of predatory scheduling
with one carrier bringing in vehicles in time to ”poach” passengers:
waiting for the other. It recommends that this can be avoided by
prohibiting applicant from operating'a schedule one hour hefore or
15 minutes atter Skyview’s schedules.‘ It has not explained the
derxvation of those particular time limits. .

‘ F;nally; Starf notes that Pinetree plans to-;mplement a
#new, innovative idea in the Anahexm ‘area which is, in essence, a
combination of "On-call' and “Scheduled” service as a result of the‘,
combined authority granted in A.86-1o-083 and that prov;ded by our
previcus order in this proceedzng. #. It cites testlmony by the
appllcant that van service through a consolidatmon point at another*
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hotel (The Alicante Princess) is desirable for full implementation
of this concept ~although it was not applied for in A.86=10=083 or
in A.86-12-043. The Staff opines that permission to serve between
the Alicante Princess Hotel and Ahaheim on an on-call basis is
required and should be granted for the success of this concept.”
In summary, Staff arques that: <the Palm Springs/Palm
Desext relocation should be granted and applicant should be
authorized to establish a new terminal at the International Hotel
Resort subject to schedule restrictio#s. It asserts that the San
Bernardino relocation and the addition of the Alicante Princess
Hotel should be granted. It suppbrts the addition of Riverside as
a service point; however, it. contends that the carrler should be
restricted to a specific terminal. F;nally, it recommends that

Pinetree should be penalized for dlsobeylng Publ;c Utilities Code o _fj

Section 491.
Riscussion : : :
The Palm Springs/Palm Desext
Releocations :

All,partiés are in agreement that we nust eithexr acceptt"
the substitute service points selected'by applicant or e‘fectively
suspend its service to the publmc in the Palm Sprzngs/Palm Desert
area.

While we are dissatisried with‘applicant' failure to -
"explain why it wants these partlcular stops and no-others, we w;ll
not, as protestant recommends, express our dissatisfaction by
restoring the monopoly to prov;de Palm Springs/Palm Desert—Lxx
service, which it enjoyed prior to the issuance of applicant’s
certificate.

- We have found that applicant and protestant offer two
different classes of airport service: the publzc should rema;n tree
to choose between them. Pro~ estant’s is a specialized service.
Those wno would prefer applicant's more conventional service and -
conventional vehicles should have freedom of choice. Moreover,
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forcing patrons to rely on protestant alone would subject them to
the inconvenicence and delay of a transfer from a hotel’s airport
shuttle buz to protesztant’s vehicle at LAaX.

We have alzo noted that protestant’s certiricatc has
twice been suspended for insurance lapses. The public should not
be forced to exclusively rely upon a carrier with this history of
suspensions. : :
Since we have concluded that it is better for the public
to maintain both classes of service, we wle reluctantly adept the
outcome proposed by applicant. -

It is not necessary to decide whether applicant had any
other options when hotel managements asked it to move. Nor is it
necessary to determine if it had an improper motive in selecting
these particular sites. for service points. 'We can and should ,
dispose of this proceeding by determining what the public interest -
requires: if sanctions are to be imposed, as Staff recommends, we @[
should select one which does not injure the'public. . .

We cannot adopt protestant's interpretatlon of that
decision. On its face, it dealt with the type of proor needed to ‘
convert a peint cert;flcate to an area certificate, i.e., one such f
as the certificate protestant uses to offer doox=to-door service.

However, the decision offers no guidance for deterxmining what proof

is needed when applicant can no longer use a designated service
point and must move to another. _

We have, therefore, rejectedvprbtestant’s~argument:,we~
have concluded that public need for an al%efnativejservice to the
Palm Springs/Palm Desert area has'already been established.

Ihe Second Stop ; ‘

Applicant relies on its 1nterpret&tzon of . D 85—02-022 to

support its contention that there should be: 'no second Palm: Sprlngsfﬂ\:

stop. As explained above, we have rejected that interpretation. '
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Since we are merely restoring authority which applicant once had,
we will find that the public needs a second Palm Springs stop.

The only other question is whether this new stop should
be located at a hotel already in use as one of protestant’s
collection points. Applicant’s brief apparently relies on evidence
from the Staff of that hotel criticizing the dress and deportment
of protestant’s drivers. We have found otherwise.

There was also an incident where protestant refused to
delay for a passenger who supposedly needed to visit the powder
room. This latter contentien was effectively refuted by
protestant. Its driver did allow a reasonable delay for that

purpose and another to find her glasses. Apparently, he refused to
wait any longer only after he found the passenger enjoying a cup of.

coffee in the coffee shop.
We have consequently found that this incident does not
show that protestant is offering unsatisfactory service.
Protestant’s basis for objecting to sharing the stop at

the International Hotel Resort is its fear of schedule abuses. As

noted in the discus=zion labelled gghaguig_amgulggign wo believe
that the Staff proposal for schedule regulation effectively
counters protestant’s argument. We will, therefore, not require
protestant to find another location for its second stop.
Schedule Requlation
Staff recommends that Pinetree should be required to
adhere to a schedule which will accommodate Skyview Limousine’s

timetable. More precisely, Pinetree could not schedule a departure}

within one hour before and 15 minutes after a scheduled departure
of Skyview. While Staff has proposed this arrangement for the
service from the International Hotel, it presumably could be.
applied at any other location where applicant and Skyview share a
stop. : -
Staff’s recommendation may deter péaching whenever
applicant and protestant share a stop. Since poaching is an unfair

-~ l:’-
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nethod of competition which does not promote better service or
lower fares, we will adopt the recommendation with minor
modifications.

First, we can find no reason why schedule protection
should be afforded to only one of the competitors. We will
therefore authorize Staff to reject any timetable revision from
either party which does not provide adequate schecdule protection
for its competitor at any shared stop in the Palnm Springs/Palm
Desert area. (This is our first eXperience with schedule
regulation, and an ad ho¢ temporary procedure should bé adopted to
deal with unforeseen difficulties. Therefore, we will provide that
either carrier may seek review of Staff action under this order, by
means of a petition to reopen in this proceeding.) ‘

Staff has not explained how it derived its recommendation
that protection for each departure last for a total ot%an hour and
a quarter. However, that does not seem to be a significant
problem. We will provide the carriers may agree among3themselves
for shorter times. If no agreement is reached, the shortest time
proposed by either will be applied to beoth. ‘

In light of the potential administrative d;:txcultles
inherent in schedule regulation, we do not view its use as
generally applicable in passenger carrier cases. We apply it here
with reluctance and only because it may prove workable under the
facts and circumstances of this particular case.

The Staff’s interest in passenger safety is of course
commendable. If it has evidence tbat stretchout vehicles are
unsafe, it should proceed with all deliberate speed to take
measures to protect the public. However, this is not an
appropriate proceeding in which to determine Satety'questions.

. C . . o i .

We have adopteq‘Statt's proposal that the Riverside:
service be confined to a service point rather than to an area.. As .
in D.85-02-022 (supra) there was no proof that an area certificate .
is necded. However, since no specific terminal has been suggested,
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we will issue a certificate which limits applicant to terminal
service but which leaves the selection of the terminal point to the
timetable filing and approval process.

. to the Al te Pri -

Neither Staff nor applicant has pointed ocut any portion
of the velumunous pleadings in this matter which constitutes an
application to conduct such service. We cannot therefore grant
applicant the authority proposed by Staff.

Sanctions

Staff recommends that we impose unspecified sanctions on
applicant. We cannot adopt this position, since an application is
not the appropriate type of proceeding in which to consider
sanctions. This conclusion does not preclude Staff from mnltiatlng
2 proper proceeding, nor does this decision prejudge either its
clains or likely defenses.

Stafs C ts/Moditications of sed Decisi

On November 5, the Staff filed comments challenging the
proposed decision. Its comments are based on a supposed principle -
of law--that a carrier such as Skyview which holds itself out to
embark non-~reservation passengers at specified time at a named
hotel or restaurant is nevertheless an on-call carrier which is not
required to file its timetable undexr GO 98-A. It has not cited any
support for this proposxt;on either irn the case law, in the order
itself, or its administrative history. We will not adopt a
conclusion of law to that effect.

The proposed decision describes a Skyview timetable,‘
Timetable No. 4, as still being in effect. As of today, that -
timetable is not in the official timetable files. We will
therefore eliminate the proposed decision’s discussion of
protestant’s standing, Finding 7, and Conclusion 4. Substitute
Finding 7 describes protestant's sexvice. There will be no
substitute for Conclusion 4; sub,equent conclus;ons will be
renumbered.

We should emphasize that this decision does not ratify
the Staff practice which apparently requires a timetable filing
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from an all-scheduled carrier, but not from another which offers
both on=-call service and a sexrvice such as described in Finding 7.

Staff concludes that protestant does not need to file a
timetable to conduct a Finding 7 service at a stop shared by
applicant. It therefore proposes that the schedule regulation
described in the proposed decision should apply to applicant only.
We are not persuaded that this conclusion correctly states the Law.
We have not modified the proposed decision on this point.

It seems highly unlikely that protestant Skyview would
institute such a service without a timetable filing. (We note that’
Skyview has not challenged the proposed decision.) In the unlikely
event that Skyview were to take‘such.a.step, staff action would not,
be necessary: we would expect that applicant would file a_protest f
to protect its own schedule.

Statse complazns that the proposed decision is amb;guous
concerning the ninimum length of time separation between the two
carriers’ schedule. A.hypothetzcal w111 remove any posszble doubt .
as to the meaning of Orderxing Paragraph 3. If, for exanple, one o:‘
the carriers proposes a run departing a shared stop 15 minutes =
before a scheduled departure by the other carrler, the latter has
two options. It may adopt the lS-minute’ separatmon as .reasonable -
and file its own timetable with a minimum 1S5-minute separat;on rromV”
the first carrier’s depatturés-- The 15—mintte separation,would”
become prima facie reasonakle for both carriers’ schedules. .
Alternatively, it may protest to- seek a Commission finding that the
public needs a longer minimam separatlon in both carriers’
schedules. No change in the discussion, conclusmons, or order is
necessary. _ ,‘ . _
We have also, on our own motion, made a nonsubstantxve
change to the descrxption of applicant's content;ons on nimeo.
page 7. : -

Pindi r Fact
1. The management ot the hotels named as applicant’s sexvice

peints in Palm Springs, Palm Desert, and - San Bernaxdino have deniedf:m‘f

applicant perm;ssmon to use their prope:t;es.

‘=36 -
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2. Applicant now instead uses Denny’s Restaurant in Palm
Desert, the Riviera Hilton Hotel in Palnm Springs, and Kettle’s
Restaurant in San Bernardino as substitute service points.

3. Applicant has not explained why it chose those points as
substitute service points. It has not shown that these points are
fully satisfactory to the public.

4. None of the parties has recommended any means of enabling.
applicant to continue service to Palm Springs/Palm Desert other
than to change its certificate to substitute Denny’s Restaurant in
Palm Desert and the Hilton Riviera Hotel in Palm Springs for the |
existing service points. The substitution of Kettle’s Restaurant
for the Hilton Hotel in San Bernardxno is unopposed.

5. Protestant has twice allowed its insurance to lapse. Its
sexrvice is not reliable enocugh to be satisfactory to the Commission
as the only sexvice in the area if this appl;catmon were to be
denied. : o

6. Protestant has not filed a t:metable wh:Lch deseribes a.ll
of the actual operations conducted at its consolidation po;nts in
Palm Springs and Palm Desert.

7. Protestant Skyview will accept passengers without
reservations if they arrive at any of its Palm Springs/Palm Desert
consolidation points while a LaX=-bound vehicle is loading. This “
occurs at three specified times each day. Skyvzew has publ;shed A
document which specxf;es the points and tinmes.

8. Protestant does not pick up or deliver passengers to.IAxgao_;‘ﬂ.

terminals. They must change from a hotel shuttle to protestant’s
vehicle or vice versa at a hotel near LAX. ; '
9. Protestant uses stretched Suburban vehicles.

10. Applicant offers conventxonal scheduled service to
specific service points, in the Palm. Spr;ngs/Palm Desert using-
conventional over-the-road buses. Appllcdnt pxcks up and delivers:
at IAX without vehicle changes.§
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11. Applicant and protestant offer different classes of
ground transportation to the airport. Passengers who do not wish
to travel in stretched vehicles or to make vehicle changes and who
do not wish to pay for door-to-door service should have an
alternative.

12. Protestant had good cause not to delay a trip to LAX for

a passenger who asked for a delay and purchased coffee to drink xn
the coffee shop.

13. There is insufficient evmdence to find that protestent’s

drivers 'are not dressed neatly or'that the;r deportnent is
unsatisfactory. '

14. Protestant’s service as described in its timetable is a .
specialized service meeting a part of the publlc need. I
conventional scheduled service is ava;lable to-the public as- an
alternatxve, protestant’s current servxce as. descrlbed in the '
timetable is satlsfactory to the Comm1¢51on except as set torth ;n
findings 4 and S.’ ‘ .

15. If applicant and protestant . share a stop-ln the c;t;es ot
FPaln Sprmng or Palm Desert, control o: both carrier’s schedules
will prevent either from poachlng. The Staff recommendatlon to
inpocse such control should be adopted with mod;f;catlons.

16. Whenever bhoth applzcant and protestant share 2 stop, both
carriers should be subject to schedule, regulat;on. Rather than
adopting the Staff proposed time lxmlts,ﬂwe should allow'both
carriers to cooperate in fixing time 11m1ts. .

17. Since there is no- oppos;t;on, applxcatzon should be:
auttorized to relocate its San- ‘Bernardino. servxce'point.

18. Appllcant should be once agaln authorxzed two stops in .
Palm Sprxngs. :

19. No party has. proposed a szte for the second s;te other W'
than the Internatzonal Hotel Resort. ' o :

-8 -

-
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20. The International Hotel Resort is in use as a
consolidation point by protestant. It also offers a service at
this point for non-reservation, non door-to-door customers.

21. Public convenience and necessity requires that applicant
institute service to a service point in the city of Riverside on
its Palm Springs/Palm Desert route.

22. Applicant has not alleged or shown any fact justifying
grant of an area certificate in Riverside. It should be authorized
to sexrve the public need for LAX-Riverside transportation at a
point to be specified in its tzmetable.

SQBELBklgnﬁ_SﬂLJEL_

1. Because none of the partxes oftered alternatxves, the
only means available to protect the publlc’s opportunity to choose
between classes of service in the Palm Springs/Palm Desert area 15
to grant applicant the relief it seeks.

2. The Commission has determined that publlc convenience and
necessity requir@ applicant’s service on its route between Palm-
Springs/Palm Desert, and LAX. No additional f;ndlng of public
convenzence and necessxty is needed to order a relocation of stops
in those communities. No add;t;onal rlndlng of public convenience
and nucessity is required to restore the second stop.

3. The COmmxssicn should not consider safety of all
stretched vehicles in a certlzxcate application in which the only
user of such veh;cles is a protestant. : :

4. Without a pleadmng requesting such additional authorxty,
the Commission cannot in th;s proceedlng authorize«appllcant to add
the Alicante Prmncess ac a. stop<on its Anaheim shuttle. “,

5. The Comm;ssmcn does not ord;nar;ly consider sanctions‘in;’b
application proceedings. Notbing in this order probibits Stafsf | T
from znitiating sanction proceedings against either carrier party .
Nothing in this crder should be construed as. liniting the ;ssues towpfj
be considered in such proceeding. -
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6. The applicant’s certificate for Palm Springs/Palm Desert V///
service should be amended to authorize the reiocation of sexvice
points in Palm Springs, Palm Desert, and San Bernardino; an
unspecified service point should be added in Riverside. In Palm
Springs, applicant should be authorized a second service point at
the-International Hotel Resort. YR
7. Staff should be authorized to reject any timetable filing ,V/// :
from either party for service to Palm Springs/Palm Desert-LAX
service if there is shared stop, and the f£iling does not provide
reasonable schedule separation. The length of protection proposed
should be deemed reasonable if agreed to by both carriers. If ‘
there is disagreement over time periods, both carriers should de
permitted to file using the shortest time proposed by either
carrier. '

FINAL ORDER

. IT IS ORDERED that:

1. Applicant Pinetree Service Coxporation, Inc.’s b
certificate of public convenience and necessity, Appendix PSC-1152,'V~9<
is amended by substituting F;rst Revised Page 6 for Original
Page 6.

2. Applicant shall:

a. File a written acceptance of this | N  ,( ”§“]
revision of certificate within 30 days : o [
after this order is effective. L :

b. Establish the rev;sed authorzzed service
and file tariffs and timetables within 120
days after this order xs effectzve. ‘

c. State in its tari:fsvand timetables when L
service will start; allow at least 10 days’/ : - o
notice to the Commission: and make ST

~ timetables and tariffs effective 10 or more Co
‘days after this order is effective.
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3. Staff is authorized to reject any timetable £f£iling from
either party for service to Palm Springs/Palm Desert-LAX service if
there is a shared stop, and the filing does not provn.de reasonable
schedule separation at that stop. The length of protect:xon
proposed is deemed reasonable if agreed to by both carriers. If
there is disagreement over time periods, Staff shall accept a '
filing using the shortest time proposed by either carrier. |

This order becomes effective 30 days from today.
pated ___ WON-1'3 w7 , -at San Franc:.sco, California.

S’I’ANLEY w. HULET"

‘i President

FREDERICK R. DUDA
G MITCHELL WILK -
JOXN B. OBANIAN

Conuizsioners

Comiaaioner Do..aﬂ.d Vial, o

2). boix=
Rocessarily sboeat, ¢id 2ot “8 ‘
participato.

| CERTIFY THAT THIS DECTSION.. |
WAS APPROVED.-BY ms‘AaoyE 5
COM!NSSIONERS 'rooAvf ”
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Appendix PSC~1152 PINETREE SERVICE First Revised Page 6
CORPORATION, INC. Cancels
Original Page 6

(PROPOSED)

CGmmenCLng at Denny’s Restaurant, nghway 111, Palm
Springs thence over the most convenient streets and
highways to the following sexrvice points: The Palm
Springs Hilton Riviera Hotel, Desert Avenue, and .
International Hotel Resort, East Palm Canyon Drive, both
in Palm Springs, Kettle’s Restaurant, 219 E. Hospitality

Way, San Bermardino, a point in the City of Riverside to

be specified in carrier’s timetable, Ontario
International Airport (ONT) and Los Anqeles Alrport

(LAX) -

Revute 7, Deleted

Reuie 8.  Deleted.

Royke 9.  camp San onofre, Hoxne. San Mateo, Taledga, or

- christianitos = Disneviand (Anaheim) |
COmmenéiﬁg'at'gates,tQNCamps San Onofre, Horno, San ' -

Mateo, Talega, or Christianitos; then via Interstate
Highway 5. (San Diego Freeway and Santa Ana Freeway), . -

Katella Avenue, Anaheim, and West Street to-D;sneyland. o

sued by Californla Public Utxllties Comm&ss;on.

‘*C):tanged by Decision 87 11 024 , Appllcatn.on 86~-12-043.
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Decisien 87 11 034 . @@B@Umm NOV i3

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE

/
F

CALIFORNIA

In the Matter of the 2Application of )
PINETREE SERVICE CORPORATION, INC., )
a California Corporation for a )
Certificate of Public Convenience )
and Necessity to add two additional )
service points to augment their )
existing airport access service )
corridor between John Wayne Airport )
and Ontarie Intermational Airport )
and by the addition of three differ- )
ent service points in the Palm )
/

Application §$6~12-043
Filed December 22, 1987)

Springs arca as well as the
corporate limits of the City of
Riverside as an additional service
area to augment their exmstlng Pal
Springs serv;ce.

W , Attorney at Law, for
Pinetrec Seryice Corporatlon, Inc.,
applicant.
’ Attorney at Law, for
Airport Service, Inc. and Skyview
Limousineg Sexvice, Inc., protestants.

and AloXK Rumag, fox the
Transportation D:Lvn.sn.on. .

\

A RS
"
P
v,

The most significant issue inkthis\proceedinq concerns .“
the relocation of/applicant Pinetree Sexvice, Corporatlon's bus
stops in Palm Sg:xngs/?alm Desert. Appllcant’* certificate
specifies a ho&el (the 7 Sprlngs Hotel and the Granada Royale
Homotel, respectively) as its stop:in each commun;ty. ‘ ,
Ea.ch of those named hotels no longex permits applicant to .
use fac;l;ty as a stop. Consequently, lt can no- longer provide the
service required by itsAcertlrmcate.; L ”

[y
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7 Springs Hotel was granted in D.83-04-072 in A.60598.° Its Pafh
Desert authority was granted in D.84-08-112 in A.82-04-72; i
specified the Granada Royale Homotel as the stop. When the¢/owners
of these properties decided that they should not be used As bus
stops, applicant decided to conduct its Palm Desert operation at
the nearby Denny’s Restaurant; the Palm Springs stop/was moved to
the Hilton Riviera Hotel. There was a similar patfern of events in
San Bernardino. There the certificate specified

Hilton; applicant moved its stop to Kettle’s Re¢staurant.

Protestant Skyvi Li . . .

Protestant Skyview is authorlzed fo conduct a sexvice
between the Palm Springs/Palm Desert area/and the Los Angeles area,-
which includes Los Angeles Ai:port (LAx (3 Its certificate
authorizes a service area with protestént picking passengers up at
any location designated by the passepiger within a designated
service territory. It has develop. d‘a‘service pattern where
several vehicles will be used to iék‘up-Palm Springs/Palm Desext
passengers and transport them to predesignated points in the areaf;"
whexre they will be consolidatgd. A smaller number of vehicles will

-

carry the consolidateg‘pass ger loads inte Los Angeles. ‘The sam¢ 1 B

pattern is used on the ret “trip. Skyview encourages passgnger#
to make their own way to donsolidation peints so that they may |
board the consolidation Aehicles directly. Skyview does not have a

2 The original thority provided for two stops. One stop was.
later eliminated /by Route Revision Docket (RRD) 192 by Resolutzon o
PE=-489. The prifmary reascn for the elimination was that the: points
were too close fogether and the stop eliminated did not provide
free long tery parking for passengers. Applicant’s certificate was
modified to ecity the 7 Springs Hotel as the only stop in that
city.

3 It us a hotel just off LAX propexty as a term;nal.
gassenger move to and trom the airport proper on the hotel shuttle
us. ‘
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only from specific points in the Palm Springs/Palm Desert area and
uses large conventional over-the-road buses. While applicant
concedes that Skyview has developed a de facto schedule, it
contends that protestant’s basic operation is a door-to~door
service with the passengers designating not only the pzckup or
delivery point in Palm Springs but the pickup or delxvery point in
the Los Angeles area.

Applicant contends that Skyview, unYike a scheduled
carrier, is able to change its consolidatiox points at will. It
only needs to give the passengers a diffevént rendezvous location .
when they call in for a reservation. Applicant alleges that
protestant was able to change its consglidation points.withbut
adverse affect; it would only need t¢ give the reservation '
passenger a different rendezvous point. It scoffs at the notion .
that a reservation-only carrier & 7develop” traffic at a specific
point. : m;/7an .

Applicant contends that ”...the scheduled carrier ‘
(itself], through processes rotally beyond its control have [sic)
essentially had their terminal ox stﬁtion yanked out from under
them. They have a scheduYed service they are obliged to either
operate or go out of busdness. They have a duty to serve the
public on a scheduled hés;s. ~ Applicant argues that it was better
for it to operate unl wtully from a terminal other than that
specified in its cextificate than to go out of business altogether.3 L

It conteyds that the true motive for Skyv;ew's protest is
to make it 1mpos§ﬁ£le for the publxc to enjoy scheduled servzce -
from and to the Palm Springs/Palm Desert area. !

Appl?cant 2lso notes that SkyvmeW'has not su::ered a
reduction in tratfic as a result of Pinetree's entry znto-the
market.

Even though it does not concede that the two operatzon“

are competmtmve, applicant also asserts that competxtzon is
/ .




A.86=12~043 ALJ/JICG/tcg

Skyview’s protest, was awarded the right to serve Palm Dese
(D.84~08=112). The Commission did not, as the applicatio
proposed, grant it an area certificate; rather, the certdficate
authorized service to and from the Granada Reoyale Hometel.
Applicant responded by £iling a petition for moditicékion, again
proposing that it be granted an area certificate.

That petition was denied by D.85=02-022. 1In that
decision the Commission stated: “The amended/petition attempts to
add facts not in evidence--e.g., a definition of the key phrase,
and the map of this area described--to t%g/;ecord of this
proceeding. Such addition is not a propér function of a petition:
for modification.” The Commission wen¥ on to state “even if the '
information added by the amended petition had been a part of the fju, i
original application we would not podify our decision since the |
proof elicited at the hearing wag/not sufficient 'to warrant
authorization broader than whicl we granted.”

From this, protest concludes that the Commission’s

. finding of public conveniencéd and necessity was limited to service =
at particular peints. It réasons.theretorevthat moving a termimal 'f
point necessitates proof /f~public need and all of the other N
elements required by an/application for new authority. It contenésﬂ‘
that applicant has no denmonstrated public need for the "new”
service and that the/application should therefore be denied.
concedes that adopting its recommendations
would effectively/cancel applicant’s certificate to serve Palm
Springs and Paly/Desert. However, it asserts that this is the
appropriate consequence of applicant’s failure to specify any 5
alternative terminal points. It states “the only thing that can " !
result in Pihetree’s losing its authority to serve Palm Springs and -
Palm Desery is its greedy insistence [sp) upon selecting only " |
Skyview [gic) terminal points in thoée,cdmmunities. For ?inetree3'
then to Suggest that Skyview is to blame f£or the possible B
termination of Pinetree’s sexvice in this area is the height of | o
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forcing patrons to rely on protestant alone would sub'eet them to
the inconvenience and delay of a transfer from a hotel’s airport
shuttle bus to protestant’s vehicle at LAX.

We have also noted that protestant’ﬁ/tertificate has
twice been suspended for insurance lapses. JThe public should not |
be forced to exclusively rely upon a carrier with this history of
suspensions.

Since we have concluded that/it is better for the public
to maintain both classes of service,/we will reluctantly adopt the
outcome proposed by applicant. |

It is not necessary to, ec;de whether applicant nad any j”
other opt;ons when hotel managements asked it to move. Nor is it
necessary to determine if lt‘ﬁgd an improper mot;ve in selecting
these particular sites for sexrvice points. We can and should ,
dispose of this: proceedxng/%y determining what the public interest

recquires; if sanctions aré to be imposed, as Staff recommends, ve A

should select one wh;ch/&oes not . injure the public.

‘Under the neral Order‘(GO) 98-A passenger staees must
file a tmmetable. ﬁmctestant's filed timetable has not been
amended since it yas first authorzzed to. sexve Palm. Spr;nqs/Palm
Desert. The tlmetable indicates that it conducted only door-to-

dooxr service. t did not amend the Liling when it began to board o

and disembark on—door—to-door passengers,at its consolldatzon
points. //m ‘ : :

geeause‘oz'this‘added serviee;‘pretestent now claims to .
be a schednled carrier in direct. competztmon with applxcant.¢ As . .
such it caalms the rmght to challenge what it regards as. unfair -
compet;téon. We should, however, not allow it to protest
irreguYarities in an alleged competxtor’s schedullng when ;t has
itself not compl;ed with GO 98-A,‘ We should not recognize 1ts R
standing to protest a. competltor s proposal to~make servmce changes fQ»s
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until its own competitive service is in compliance with the General
Order.

While its introduction of a de facto schedule without
amending the timetable has almost certainly not injured the public,
nevertheless, we should warn that it should either amend its
timetable to describe its complete service or perform only the
sexvice described in its timetable.

Intexpxetation of D,85=02=022

We cannot adopt protestant’s interpretation of
decision. On its face, it dealt with the type of proof needed to ‘
convert a point certificate to an area certificate, X.e., one such
as the certificate protestant uses to offer door-te-door service.

However, the decision offers-notguidance for detérmining what 1:>rc’<:>fj‘“3

e
[

is needed when applicant can no longer use a d ignated servmce
point and must move to another.

We have, therefore, rejected protéstant’s argument; we
have concluded that public need for an alfermative service to the
Palm Springs/Palm Desert area has already been established.

Ihe Second Stop

Applicant relies on its inté::'pretat:.on of D.85~02-022 to |

support its contention that there should be no second Palm Spr;ngs
stop. As explained above, we hnve/rejected that lnterpretatlon. ‘
 Since we are merely restoring a ority which applicant once had,
we will find that the public needs a second Palm Springs stop.
The only other quegygon is whether this new stop should
be located at a hotel already in use as one of protestant’s

collection. poxnts. Applicant's brief apparently relies on evzdence o

/]

from the staff of that hobel criticizing the dress and: deportment TP3 ol

of protestant’s drivers. / We have found otherwxseﬁ

There was alﬁp an incident where"protestant‘rerused to
delay for a passengerjyho supposedly needed to visit the powder
room. This latter contention was effectively refuted by
protestant. Its drgwer did allow a reasonable delay for that
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Since we are merely restoring authority which applicant conce had,
we will find that the public needs a second Palm Spririgs stop.

The only other question is whether this péw stop should
be located at a hotel already in use as one of protestant’s
collection points. Applicant’s brief appareng, relies on evidence
from the Staff of that hotel criticizing the Aress and deportment
of protestant’s drivers. We have found otherwise.

There was also an incident wherg protestant refused to
delay for a passenger who supposedly neéded to visit the powder
room. This latter contention was effectively refuted by
protestant. Its driver did allow a ’;asonable delay for that
purpoese and another to find her glasses. Apparently, he refused to

wait any longer only after he found the passenger enjoyxng a cup of ;_{

coffee in the coffee shop.
. We have consequentl round that thzs 1nc1dent docs not

show that protestant is ozzﬁrxng unsatisfactory servxce.

Protestant’s basis for objecting to sharing the stop at
the International Hotel é&ort‘is.lts fear of schedule abuses. As
noted in the discussion ;belled‘sghgﬂnlg;xggulgﬁign, we believe .
that th@ Staff proposa for*schedule'regulation eftectively .
counters protestant’s/ axgument. We will, therefore, not reyire
protestant to find. dﬁother location for its second stop._

start r@commends that Pznetree should be requxred to
adhere to a schedule which wmll accomnodate Skyvxew L;mous;ne’s .
t;metable. Mdre precisely, Pinetree could not schedule a departu.
within one hopr before and 15 minute' after a scheduled departure
of Skyv1ewa/ While Staff has proposed this arrangenent for the
serv;ce trom the Internatlonal Hotel, it presumably could be -
applied at any other 1ocatlon where applmcant and Skyv1ew‘$hare a”
stop. : . ‘
Generally speak;ng, Start’s recommendatmon is an
apprjprxate way to deter: poachzng whenever appl;cant and protestant7
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purpose and another to find her glasses. Apparently, he refused to
wait any longer only after he found the passenger enjoying a cup of
coffee in the coffee shop.

We have consequently found that this incident does not .
show that protestant is offering unsatisfactory service. /”

Protestant’s basis for objecting to sharing the step Sat -
the International Hotel Resort is its fear of schedule abuse As
noted in the discussion labelled , WE lleve
that the Staff proposal for schedule regulation eftectLVely
counters protestant’s argument. We will, therefore,‘not requxre
protestant to find another location for its secon@;stop.

Schedule Requlation

Staff recommends that Pinetree shoul be required to
adhere to a schedule which will accommodate Skyv;ew Linmousine’s
timetable. More precisely, Pinetree could not schedule a departure
within one hour bhefore and 15-m1nutes a!ter a scheduled departure
of Skyview. While Staff haf proposed thié arrangement for the

‘ service from the Intermational Hotel, ié presumably could be

applied at any other location where qppl;cant and Skyview share a
stop.

Generally speaking, Staf 's'recomhendatxon is an
appropriate way to deter poachzn whenever applicant and protestant
share a stop. Since poaching is an unfair methed of competxtxon »
which does not promete bettexr service or lower fares, we wzil adop.“ Jfa
the recommendation with mzno:;§0d¢f;catxons.

First, we can rlndrno reasen why schedule protectlon
should be afforded to onlyfone of the competzters. We will
therefore authorize Staff/to reject any timetable-revzslon from
either party which does not provide adequate schedule protect;on
for its competitor at any shared stop in the Palm Springs/Palm o
Desert area. (This is/ our fLirst expermence with schedule 2 v
regulation, and an gﬁlhgg tempora“y procedure should be adopted ,oLAJe"
deal with un:oreseen(dxff;cultxes. Therefore, we will prov;de that

\ ‘J

o
i

- 14‘f : .
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share a stop. Since poaching is an unfair method of competition
which does not promote better service or lower fares, we will adopt
the recommendation with minor modifications.

First, we can find no reason why schedul¢’ protection
should ke afforded to only one of the competitorg. We will
therefore authorize Staff to reject any timetaple revision from
either party which does not provide adequate/schedule protection
for its competitor at any shared stop in tie Palm Springs/Palnm
Desert area. (This is our first experiepfe with schedule
regqulation, and an ad hoc temporary profedure should be adopted to

deal with unforeseen difficulties. erefore, we will provide that

either carrier may seek review of gﬁgfz action under this order, by
means of a petition to reopen in this proceeding.) |

Staff has not explain - how it derived lts recommendatlon;
that protection for each deparfure last for a total of an houx and -
a quarter. However, that does not seem to be 2 signigicant

problem. We will provide the carriers may agree among themselves o

for shorter times. If n?/agreement is reached the shortest time
proposed by either will be appl;ed to both.

The Staff’i/énterest in.passenger‘S§fety is of course

commendable. If it Mas evidence that stretchout vehicles are
unsafe, it should plgceed with all deliberate speed to take
measures to protect the public. However, this is not an
appropriate proceeding,in whichltovdetermine safety questions.

We hdbe adopted Staff’s proposal that the R;vers;de
service be confxned to a service po;nt rather than to an area.
in D. 85—02—02& (supra) there was no proor that an area certxfxcate

is needed. /However, since no specxf;c terminal has been suggested ffj

we will isgue a certificate- wh;ch 11m;ts applicant to terminal R
service b t'which leaves the selection of the terminal poznt tovthef
timetabl flling and apprcval process.
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either carrier may seek review of Staff action under this order, by
means of a petition to reopen in this proceeding.)

Staff has not explained how it derived its recommendation
that protection for each departure last for a total of an hour and’
a quarter. However, that does not scem to be a significant
problem. We will provide the carriers may agree among themse%xes )
for shorter times. If no agreement is reached, the shortesttime
proposed by either will be applied to both.

Safety Issues ‘

The Staff’s interest in passenger safety i of course
commendable. If it has evidence that stretchout vehlcles are
unsafe, it should proceed with all dellberate speed to take
measures to,protect the public. However, this As not an

appropriate proceeding in which to determine : afety questions.
Li:‘ » . - . ) .

We have adopted Stafr's proposal’ that the Raveruxde

|
1
|
|
|

|
o~

sexrvice be con:ined to a service point rather than to an area. fAer

/7 o
in D.85-02-022 (supra) there was no proof that an area certlflcate i

is needed. However, since no specit terminal has been suggested,"

we will issue a certificate which LamltS-appllcant o terminal

sexvice but which leaves the eelec‘tl::.on of the terminal po;nt to the ‘f'

tinetable :iling and approval papcess.‘

'gg .

Neither Staff nor a plicant has pointed out any portion
of the volumunous plead;ng;/fi this matter which constitutes an
appllcatlon to conduct suclf service. We cannot therefore grant
applicant the authorlty'préposed by Stazt.

 Sanctions

Staff recommends that we impose unspec;!xed sanctions on:
applicant. We cannot;:dopt this pos;tion,rsince an. applzcation is

not the approprlate p e of proceeding in,whlcn to consider

.M‘) "
-

sanctions. This conclusion does not. preclude Staff from 1n1t1at1ngo7"
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Neither Staff nor applicant has pointed out any portion
of the volumunous pleadings in this matter which constitutes An
application to conduct such service. We cannot therefore grant
applicant the authority proposed by Starf.

Staff recommends that we impose unspecified sanctions on
applicant. We cannot adopt this position, since ap/application is
not the appropriate type of proceeding in which consider
sanctions. This condlusionfdoes not preclude Sfaff from initiating
a proper proceeding, nor does this decision prejudge either its
claims or likely defenses. '

Staff comments/Modifications of Proposed Decision

On November 5, the Staff flle%/éomments challenging the
proposed decision. Its comnents are.b‘ ed on a supposed principle
of law—--that a carrier such as Skyviey which holds itsel? out to
embark non-reservation passengers ay specified time at a named
hotel or restaurant is neverthele '(an on-~call carrier which is not
required to file its timetable er GO 98-A. It has not cited any
support for this proposition eL er in the case law, in the order =
itself, oxr its admlnlstratzzi/hlstory. We will not adopt a

conclusion of law to that effect. _

The proposed dec¥sion describes a Skyview timetable,
Timetable No. 4, as stil be;ng in effect. As of today, that
timetable is not, ;n the /official timetable files. We will
therefore eliminite thé proposed decision’s discussion of
protestant's starding, Finding 7, and ConcluSLOn 4. . Substitute
F;ndxng 7 describes/protestant’s. servxce. There will be no
substitute for Copclusion 4, subsequent concluszons will be .
renunbered.

We shbuld emphasxze that this decision does not rat;ty
the Staff praotmce which apparently :@qulres a timetable le;ng
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2 proper proceeding, nor deoes this decision prejudge either its
claims ox likely defenses.

1. The management of the hotels named as applicant’s service o
points in Palm Springs, Palm Desert, and San Bernardino have deﬁiee e

applicant permission to use their properties. 1m;?/),/”’ﬁ"
2. Applicant now instead uses Denny’s Restaurant in Pa ' . 1

Desert, the Riviera Hilton Hotel in Palm Springs, and Kettl
Restaurant in San Bernardino as substitute sexvice peointss |

3. Applicant has not explained why it chose those poants as
substitute service points. It has not shown that thése points are
fully satisfactory to the public.. p .

4. None of the parties has recommended any means of enabl.ng
applicant to continve sexrvice to Palm Sprxngsffalm Desert other "
than to change its certificate to substxtgt& Denny’s Restaurant in
Palm Desert and the Hilton Riviera Hotelsin Palm Springs for the
existing service points. The substitution of Kettle’s Restaurant
for the Halton Hotel in san Bernardino is unopposed.

S. Protestant has twice allgwed its insurance to lapse. Its
service is not reliable enocugh t?fb“ satisfactory to the . .
commission as the only service in the area if this application were .

¥
to be denied. ;d

6. 'Protestant has not filed a timetable which descrzbes all
of the actual operations conducted at its conmsolidation points in-
Palm Spriags and Palm Desert.

7. The service descrzbed in protestant’s timetable is an .
operation under wh;ch /passenger can be transported only by making N
an advance reservation jand specifying a pick up ox delivery poznt Lo
in Palm Sprlngs/Palm Desert service area. The timetable does not . .
describe another serv1ce it conducts to serve LAX by which non-
reservation, non.dofr-to-door patrons will be carried if they
appear at a consolxdatxon point. before the vehlole departs

-6 -
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Departures are at predesignated times, not specified in the
timetable. '

8. Protestant does not pick up or deliver passengers to LAX
terminals. They nmust change from a hotel shuttle to protestant’s
vehicle or vice varsa at a hotel near LaxX.

9. Protestant uses stretched Suburban vehicles.

10. Applicant offers conventional scheduled service to
specific service points, in the Palm Springs/Palm Desert using ,;”w
conventional over-the-road buses. Applicant picks up and delevers
at LAX without vehicle changes. //

11. Applicant and protestant offer different classes of
. ground transportation to the airport. Passengers who’do-not wishk -

to travel in stretched vehicles or to make veh;clewcharges and who f_.'

do not wish to pay for door-to-door sexrvice shouId have an
alternative. .
12. Protestant had good cause not to delay a trip to LAX ror,

a passenger who asked for a ‘delay and purcﬂgsed coffee to drink in
the coffee shop. ¢

13. There is insufficient evidence to find that protestant’s
drivers are not dressed neatly or thmt theixr deportment is :
unsatisfactory. ; :

14. Protestant’s service as escr;bed in its timetable is a
specialized sexvice meeting a pg:t of the publ;c need. If
conventional scheduled service/ms available to the public as an
alternative, protestant’s current service as described in the ,
timetable is satisfactory to/the Commission except as set forth' ln .
f£indings 4 and'5. / :

15. If epplicant andfprotestant share a stop in the c;t;es o!
Palm Spring or Palm Desert, control or both carrier’s schedules
will prevent either rrom poaching. The Stafrf recommendatxon to
impose such control should e adopted with modifications.

16. Whenever'both applicant and protestant share a
stop, both carriers should be subject to schedule. regulat;on.

=17 -
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Rather than adopting the Staff proposed time limits, we should
allow both carriers to cooperate in fixing time limits.

17. Since there is no opposition, application should be
authorized to relocate its San Bernardino service point.

18. Applicant should be once again authorized two stops in
Palm Springs.

19. No party has proposed a site for the second site otper
than the International Hotel Resort. f,f’

20. The International Hotel Resort is in use as a ./
consolidation point by protestant. It also offers sﬁservice at
this point for non~-reservation, non deoor-to-door customers.

21. Public convenience and necess ity requi és that applicant
institute service to a service point in the c; - of Riverside on
its Palm Springs/Palm Desert route. ;S

22. Applicant has not alleged or shown any fact justifying
grant of an area certificate in RsverSLde. It should be authorized .
to sexve the public need for LAX—R;veﬁs&de transportat;on at 2
point to be specified in its t;metable.
conclusions of Iaw ,f

1. Because none of the paﬁties offered alternmatives, the
only means available to protectdthe public’s opportunity to choose ;
between classes of service in the Palm Springs/Palm Desert area 1s
to grant applicant the relme:'it seeks.

2. The Commission hasfdetermined that public c¢onvenience and_,~ :

necessity require applicant's service on its route between Palm
Springs/Palm Desert, and . No—additaonal finding of public
convenience and neces sxty is needed to order a relocation of stops!
in those communities. jNo additional finding of public convenzencer
and necessmty is requf%ed to restore the second stop.

- 3., The Commissr’;.on should not consider safety of all B
stretched vehicles f% a cortificate application in which the only b
usexr of such vehicf%s is a protestant. :
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4. A carrier which operates a scheduled operation without
specifving its stops in a filed timetable has ne standing to
protesiz a competitor’s sclection of the same points as stops for
the latter’s scheduled operation.

5. Without a pleading requesting such additional authority,
the Commission cannot in this proceeding authorize applicant to add
the Alicante Princess as a stop on its Anaheim shuttle.

6. The Commission does not ord;narzly{conszder sanctions in
application proceedings. Nothing in this order prohibits Stafs
from initiating sanction proceedings against either carrier paxty.
Nothing in this order should be construed as limiting the- 1ssues to
be considered in such proceeding. . ,f |

7. The applicant’s certificate for Palm Springq/Pélm Desert
servxce should be amended to- authorlze the relocatiog/ot service
points in Palm Springs, Palm Desert, and San Bernardino, an ,
unspeczfled service point should be added in R;versxde. In Palm
Springs, appllcant should be author;zed a ,econdfserVLce point at’
the International Hotel Resort. !

8. staff should be authorized to reject any txmetable ‘
flllng from either party for sexvice to Palm 5pr1ngs/Pa1szesert-'
LAX servmce if there is shared stop, and the filing does not .
provmde reascnable schedule separation. #The length of protectzon”
proposed should be deemed reasonable 1ﬂf;greed to by both carriers. '
Xf thexe is dzsagreement over time peficds, both carriers should be 'ff
perm;tted to file using the shortestftlme proposed by either B

carr:Le.r -

/
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EINAL _ORDER

IT IS ORDERED that: R
1. Applicant Pinetree Service CQrporatlon, Inc.’s
certificate of public convenience and necessity, Appendix PSC-1152,
is amended by substituting First Revised Page 6 for Original
Page 6. S ‘
2. Applicant shall: ;f S

a. File a written acceptance ot this
revision of certificate within 30 days o
after this order is e!rectzve. ' oy

b. Establish the-revmsed‘authorzzed-service
and file tariffs and timetables within 120
days after this order Ls eftect;ve.l

c. State in its tarxrfs and timetables when
service will start: allow at least 10 days’
notice to the Commission:; and make
timetables and tariffs effective 10 ox more
days atter this?order 1s e:tective-

. 3. Staff is authonzed to re.ject a.ny timetable £iling from
either party for service to Palm Springs/Palm Desert~LAX servzce‘lr
thexre is a shared stop, and the tillnq does not provide reasonable
schedule separation at that stop. The length of protection L
proposed is deemed reasgnable‘if_agreed to by both carriers. sz
there is disagreement over time periods, Staff shall accept a _
£iling using the shortest time proposed by either carriex. o ,

This order becomes effective 30 days fxom today. o

Dated : : , at San Francisco, Callfornxa-.,
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