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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the Application of ) 
SOUTHERN CALIFORNIA GAS COMPANY to ) 
revise its rate under the ) 
consolidated Adjustment Mechanism. ) 

-------------------------------, 
QPXNXON 

Application 86-09-030 
(Filed September 19, 1986) 

In this aecision, we determine that Southern California 
Gas Company's (SoCal) request for recovery of a payment it made to 
terminate a contract for purchases of gas created an implied waiver 
of the lawyer-elient privilege. We conclude that the legal 
analyses underlying the decision to make the payment are so' central 
to Socal's applieation that fundamental fairness requires the 
disclosure of information that would otherwise be privileged. 
Because of the importance and sensitivity of this issue, we discuss 
in Qetail the arguments presented by the parties and our reaction 
to them. 

Background 
On June S, 1987, Southern California Gas Company (Socal) 

moved for the Commission to review a ruling of the Administrative 
Law Judge (AIJ) assigned to this proceeding. The ruling concerned 
application of the lawyer-client and attorney's work product 
privileges in proceedings before the Commission. Socal's motion 
was the latest in a series of filings on this topic. 

The events that gave rise to these filinqs grew out of a 
eontract that SOCal entered 'into with Getty Synthetic FUels Energy, 
Inc. (Getty), governing the terms of SoCal's purchases of gas from 
Getty's tacilities at a Monterey Park landfill. The terms of the 
contract would have required SOCal to pay extremely high prices 
after 1983, ~ Socal eventually negotiated a termination of the 
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contract in 19$6. As part of the termination agreement, SoCal paid 
Getty a $7.4 million lump sum payment. 

Socal sou~ht recovery in rates o~ the $7.4 million in the 

application that initiated this proceeding. As part of its 
discovery in preparation for hearings, PUblic Staff Division (PSD) 
submitted a data request asking ~or "any legal analyses, preparea 
prior to execution of the settlement agreement, wh.ich discuss, 
refer or relate to early t~rmination of the agreement of SoCal's 
liability to [GettyJ in the event of breach or termination of the 
contract by SoCal." SoCal refused to answer PSD's request on 
grounds of the lawyer-client and attorney's work product privilege. 

After some exchanges of correspondence,PSD on April 2, 
19S7, filed a motion to compel the production o~ the requested 
materials. Socal filed its response on April 10 and resisted PSD's 
motion. PSD replied to SoCal's response on April lS. 

On May 22, 1987, the ALJ issued a ruling directing SoCal 
to submit the disputed documents for in cam~ra inspection. SoCal 
requested a stay of the ALJ's ruling on May 29, and the AlJ issued 
a rulin~ granting the stay on June 3 to the extent that SoCal's 
claims were based on the lawyer-client privilege. Since in camgra 
inspection is permissible for documents that are protected only by 
the attorney's work product privilege, the ruling instructed Socal 
to comply with the earlier ruling and produce for in eam~r~ 
inspection any documents not claimed to- be lawyer-client 
cOmInunications. Socal subsequently submitted one of the lS 
documents for in camera inspection, and partial disclosure was 
ordered for that document. 

On June S, Socal filed a motion for review :by the 
co~ssion of the ALJ's ruling. PSD filed its opposition to this 
motion on August 3. Oral argument of SoCal' s. motion was held on 
August 10, and arguments were presented by Socal, PSD, and Toward 
utility Rate Normalization (TORN). 
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In the context ot this ease, the issue for our resolution 
is whether a utility may lawfully ~c directed, against its will, to 
disclose documents for ~n ~amera inspection when the utility has 
claimed the lawyer-client privilege protects those documents. This 
issue is now ripe for our decision. 

Although SOCal has also appealed the portion of the AtJ's 
ruling that discussed the attorney's work product privilege, we 
conclude that the work product privilege is not at issue at this 
time. The ALJ's ruling directed SoCal to produce documents claimed 
to be protected by the work product privilege tor in camera 
inspection. Even if the documents are privileged work product, as 
Socal asserts, the in camera inspection directed by the order is 
appropriate. (Felloor,.,:s v SUperior Cou:r:,t (l980) 108 Cal. App·. 3d 55: 

see, American Mqtual Liability Insurance Co. v SUperior Court 
(1974) 38 cal. App. 3d 579.) ThUS, the claimed work product 
privilege does not raise the troublesome questions that the lawyer
client privilege does, and the remainder of this decision will 
address only the lawyer-client privilege. 
The Pri.yileqe 

In california, the lawyer client privilege has been 
codified as Evidence Code Section 954. As pertinent to this case, 
Section 954 states: "The client, whether or not a party, has a 
privilege to refuse to disclose, and to prevent another from 
disclosing, a confidential communication between client and 
lawyer. H One of the crucial te:r:ns of this privilege, the 
"confidential communication between client and lawyer," is defined 
in Evidence Code Section 952 to mean: 

"information transmitted between a client and 
his lawyer in the course of that relationship 
and in confidence by a means which, so far as 
the client is ~w~re, discloses the information 
to no third persons other than those who- are 
present to further the interest of the client 
in the consultation or those to whom disclosure 
is reasonably necessary for the transmission of 
the information or the accomplishment of the 

- 3 -



" 

• 

• 

• 

.. 
.. ; 'iI (' 

A.S6-09-030 ALJ/BTC/fs 

purpose for which the lawyer is consulteci, anci 
inclucies a legal opinion formed and the advice 
given :by the lawyer in the course of that 
relationship." 

Another pertinent provision is Evicience Code Section 
915(a), which. states, "the presiding officer may not require 
disclosure of information claimed to be privilegeci ••• in order to 
rule on the claim of privilege." 
SoCa,l's ~ents 

SoCal, in its various filings, a~vanees several arguments 
in support of its position. 

1. The a"ivilcq¢J.pplies in poe Proeecdings 

First, SoCal argues that the privilege clearly applies in 
proceedings before the Commission. SoCal believes the ... 
Legislature's intent is clearly stated in Evidenco Code Section 
910: 

"Except as otherwise provicied by statute, the 
provisions of this division [including Evidence 
Code Section 954) apply in all proceedings. 
The provisions of any statute making rules of 
evidence inapplicable in particular 
proceedings, or limiting the applicability of 
rules of evicience in particular proceedings, cio 
not make this ciivision inapplicable to such. 
proceeding:s." 

Socal continues this argument by noting the definition of 
"proceeding" in Evidence Code Section 901: 

"'Proceeciin~' means any action, hearing, 
investigatJ.on, inquest, or inquiry (whether 
conducted :by a court, administrative agency, 
hearing officer, arbitrator, legislative body, 
or any other person authorizeci by law) in 
which, pursuant to law, testimony can :be 
compelled to be given." 

In Socal's opinion, these statutes make it clear that the 
lawyer-client privilege applies in Commissio~ proceedings. Even 
though PUblic Utilities Code Section 1701 states that "the 
technical rules of evidence need not be applied" in POC 
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proceedings, the second sentence of. Evidence Code Section 910 
requires application of. the lawyer-client privilege. Section 910 
requires a specific statutory exception to render the lawyer-client 
privilege inapplicable, according to SoCal, and no such provision 
exists in the Public Utilities Code. 

Socal completes its ar~ent by pointing out that it is 
settled law that this privilege covers a corporate client as fully 
as an individu&l. 

:2. l1W PriVilege Serves an tmP,9rtant Puxpo§s 

SoCal believes that the strength that the lawyer-client 
privilege has maintained over the years reflects a recognition that 
it serves a very important purpose.. SoCal thinks that the 
interests of. the utility'S ratepayers are best served when the 
utility gets full, tair, and frank advice from its lawyers. Any 
erosion of the lawyer-client privilege tor utilities will undercut 
the ability of utilities to. receive such. trank advice, in SoCal's 
opinion. The inevitable tendency will be tor utilities to obtain 
legal advice through oral 'communications, with. a consequent loss of 
the preciSion that is more easily expressed in writing and which is 
often crucial in legal communications. Moreover, SoCal argues, in 
the absence of a strong privilege, any written legal advice will 
tend to. be self-serving and to be written with an eye to how it 
will later be viewed by the Commission and parties like PSo. 

3. The Privil~Q bm>ll$s Even ;to Relevant cogw,ricati2Ds 
SOCal's opposition to PSD's request tor the privileged 

documents is not based on a contention that ~e materials are 
irrelevant to this proceeding. But even if the 'materials are 
extremely rclev~~t, which SoCal does not presently concede, the 

privilege applies. The protections established by the privilege 
are not outweigh.ed by considerations of relevance, according to 
SOcal. In support of its position, SoCal quotes trom a Law 
Revision commission report: 

w~PrivilegesJ are intendea to' provide protection 
1n circumstances where the courts or the 
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Legislature have (sic) determined from time to 
time that it is so important to· kee~ 
information contidential that the needs ot 
justice may be sacriticed'in a given case to 
protect that needed secrecy." (6 Calif. Law 
Revision Comm'n 309 (l964).) 

Thus, socal apparently urges the Commission not to 
consider the need for the requested materials in its deliberation 
on this issue. 

4. Soca1 Has Not Waiv~ tb$ Priyjl~ 
It is not disputed that a party may waive its privilege 

by takinq certain aetion$. SoCal asserts that it has done nothing 
to· waive its privilege. 

~he statutory provisions on waiver are set torth in 
Evidence Code Section 912: 

NExcept as otherwise provided in this section, 
the right of any person to claim a privilege 
provided by Section 954 (lawyer-client 
privilege) ••• is waived with respect to a 
communication protected by such a privilege if 
any holder of the privilege, without coercion, 
has disclosed a significant part ot the 
communication or has consented to such 
diSClosure made by anyone. Consent to 
disclosure is manifested by any statement or 
other conduct ot the holder of the privilege 
indicating consent to the disclosure •••• A 
disclosure in confidence of a communication 
that is protected by a privilege provided by 
Section 954 (lawyer-client privilege), ••• when 
such disclosure is reasonably necessary for the 
accom~lishment of the purpose for which the 
lawyer ••• was consulted, is not a waiver of the 
privileqe .... 

SoCal points out that it has not revealed a significant 
part of the communication and thus has not waived the privilege. 
In its application and prepared testimony on the issue of the 
termination payment, SoCal has made no mention ot legal advice 
being- rendered, of communications with its lawyers, or ot the 
contents of the legal memoranda requested by PSD • 
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SoCal reacts to PSD's assertion that the reques~ed 
information is essential to SoCal's case by repeating that 
relevance or necessity is not a ground for ignoring the privilege, 
as discussed above. SoCal also cites several cases for ~1e 
proposition that the mere fact that a party has raised an issue to 
which the privileged communication is relevant does not amount to a 
waiver of the privilege. 

S. In camera Inspection Is Not pexmittcd 
When the Priv~e Is Clailned 

SoCal relies on a portion of Evidence Code Section 91S: 

HCT.Jhe presidin~ officer may not require 
disclosure of ~nformation claimed to be 
privileged ••• in order to rule on the claim of 
privilege." 

Socal also quotes cases which have held that the presiding officer 
may not review materials in camera to' separate privileged from 
unprivileged materials. SOCal also argues that none of the several 
statutory exceptions to this general rule apply to the 
eircumstances of this ease. 

o. No Inferences Hay Be Drawn trom the 
AsseGio.n of' the l?J:ivi.l~ 

SoCal argues that the Commission may not lawfully draw 
any inferences about the content of the communications from SoCal's 
assertion of the privilege and its refusal to produce the requested 
materials, no matter how much the assertion of the privilege may 
inconvenience the commission. In short, the commission should not 
infer that Socal is asserting the privilege ~ecause it has 
something to hide or because the requested materials contain 
information d~aging to SoCal's positions in this caSe. SOCal 
cites Evidence Code Section 913: 

HIf in the instant proceeding or on a prior 
occasion a ~rivilege is or was exercised ••• to 
refuse to d~sclose or to prevent another from 
disclosing any matter, neither the presiding 
officer nor counsel may comment thereon, no 
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presumption shall arise because ot the exercise 
of the privilese, and the trier ot fact may not 
draw any interence therefrom ••• as to any matter 
at issue in the proceedins." 

~his rule of no inference, SoCal arsues, is entirely 
consistent with the strons protections that have been incorporated 
in the lawyer-client privilege, which in turn reflect the strong 
policy supportinq full and frank communications between the lawyer 
and the client. 

7 • The POC Can Resolve '!'his Case Without 
Deciding This I§~e 

Finally, Socal sussests that it is unnecessary for the 
Commission to decide the important question of the application of 
the lawyer-client privilese in order to resolve this particular 
case. Socal is willinS to place its contract with Getty in 
evidence, and it will supply the economic analyses it relied on in 
arrivins at the decision to make the termination payment. ~his 

evidence will :be supported :by appropriate witnesses, and SOCal 
believes that this evidence will be suffieient to meet its burden 
of provins that the termination paym~nt was reasonable and. prudent. 
If PSO has a lesal theory that the contract was not :bindins, and 
thus the payment was' unnecessary, it may do its own research and 
arque its pOint in its brief. SoCal arques that information on the 
state of mind of its manasers at the time they made the decision to 
make the termination payment is simply not releva~t to this case 
nor necessary for Socal to prove its case. 

socal acknowledges that it bears the risk that tho 
Commission may find that it has failed to' meet its burden of proof 
und.er its sussested approach, and the Commission may accordinsly 
not allow the $7.4 million payment to :be recovered in rates. SOCal 
:believes that it should have the choice of how it proceeds to 
presont ~ts ease and meet its burden. Since SoCal has not placed 
the lawyer-client communications in issue in its request tor 
recovery of the $7.4 million, PSO should not :be allowed to 
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transtoD the way that Socal has chosen to frame the issues" 
especially in light 'of the privileges protecting the requested 
materials. 
;esP's Posij;ion 

In its various filings, PSD justifies its discovery 
request from several perspectives. 

l. 2:.b& Commission'5 C9.nsti:tu:tj.onal Auj:hority 

First, PSD points out that the California Constitution 
grants the Commission broad powers to regulate public utilities. 
Among these powers is the power to examine tlle records of all 
public'utilities subject to the Commission's jurisdiction, as 
stated in Article XII, Section 6. To accept SoCal's arguments, PSD 
asserts, one must accept that the Evidence Code somehow limits the 
constitutional authority of the Commission. PSD views it a a basic 
prinCiple of law that the Constitution must prevail over 
conflicting legislative enactments. 

Second, PSD points out that the commission has special 
status as a constitutionally created agency, and that part of the 
motivation for its constitutional origin was a desire to remove it 
from, the control of the. Legislature. Article XII, Section S, for 
example, grants the Legislature authority to. grant additiQ,Dal: 
authority and jurisdiction to the commission, consistent with the 
authority provided in the constitution. PSO reads this section to 
indicate that the Legislature has no authority to limit the 
Commission's authority and jurisdiction or otherwise to constrain 
the Commission in the exercise of its constitutional authority. 

Therefore, PSD argues, even if we accept SoCal's argument 
that the Legislature intended when it enacted the Evidence Code to 
restrict the commission's review of the utilities' records, it 
could not have lawfully done so, since such a restriction would 
have conflicted with the Constitution. PSD finds support for its 
position in a tOrlnal opinion o~ the Attorney General that held that 
a statute that imposed a waiting periOd on appointments to the 
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Commission "may not infrin9'e upon the Governor's constitutionally 
grantea power to make immediate appointments when vacancies occur 
in the (Commission)." (59 Op. Att'y Gen. 273, 276 (1976).) 

PSO concludes that legislative statutes cannot limit the 
Commission's constitutional powers to examine the utilities' 
records, even if we assume that the Le9'islature intended such a 
limitation. 

2 • "!he LccJislature Has Con:firmed the 
~ission's-»road Discovery;pow~ 

PSO also argues that the broad discovery prOVisions that 
the Legislature has enacted as part of the Public Utilities Code 
create a statutory exception to the lawyer-client privilege. 
Evidence Code section 910 applies the privilege Hexcept as 
otherwise provided by statute.H P$O finds several sources for its 
asserted statutory exception. 

Public Utilities Code Section 314(.0.) provides: 
mrhe commission, each commissioner,: and each 
officer and person employed by the commission 
may, at any time, inspect the accounts, books, 
papers, ana documents of any public utility." . 

Section 314(b) extends this ri9'ht of inspection to records of the 
utility'S affiliates, subsidiaries, and parent corporations with 
regard to transactions with.the utility. section 313 authorizes 
the Commission to require the utility to proauce records it 
maintains outside of california.. FUrthermore, Public Utilities 
CcQe Section 582 states: 

A1'l'benever re~ired by the cownission, every 
public utillty shall delive~ to the commission 
copies of any or all maps, profiles, contracts, 
agreements, franch.ises, reports, books, 
accounts, papers, and records in its possession 
or in any way relating to its property or 
affecting its business.w 
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PSD believes that the extensive powers given to the 
Commission under these sections amounts to a statutory e~eeption to 
the privilege of the EVidence Code. 

PSD counters Socal's position that such exceptions 
require an explicit referenOe to the particular privilege in , 
question by pointing out 'that several provisions of the Labor Code 
act as statutory e~ceptions to the physician-patient privilege 
(Evidence Code Section 994), even though the Labor Code sections 
contain no specific reference to the privilege. 

Thus, according to PSO, even if we accept Socal's 
contention that the EVidence Code somehow limits the constitutional 
powers of the Commission, there is ample evidence that the 
Legislature has empowered the commission to require the production 
of documents that would otherwise be protected by the lawyer-client 
privilege. 

3. ~ Law Places ~ial ~cns on MonQPOlyvtiliti¢~ 
PSD also notes that monopoly utilities' rights are, by 

law, not coextensive with the rights of corporations in competit~ve 
industries or of individual citizens. In exchange for the economic 
monopoly the government grants public utilities, the utilities must 
accept certain specia~ burdens. 

PSD cites several united States Supreme Court decisions 
which establish that closely regulated industries may lawfully be 
subject to warrantless searches. For other businesses and 
individuals, such warrantless searches would clearly violate the 
4th Amendment. The Court has applied a different standard to 
closely regulated businesses, however, because it has concluded 
that such businesses have no reasonable expectation of privacy. 
The Court has stated that Nthe businessman in a regulated industry 
in effect consents to the restrictions placed upon him. N (Marshall 
y;Barlow's. ID~ (1977) 43& U.S. 307, 313.) 
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PSD finds an analogou~ restriction reflected in the broad 
powers the Commission possesses to inspect the records and 
d.ocuments of public utilities. The economic benefits of monopoly 
status are accompanied. by an Nobligation to provide the Commission 
with all of the information in its possession which affects its 
business whether or not that information happens to involve the 
communication flow between the utility and its attorneys," 
accord.ing to PSD. 

4. $oCal 'Has Waived the Privilege 

PSD's argument that Socal has waived the privilege has 
two components. First, PSD argues that SoCal has expressly waived 
the privilege by disclosing a significant portion of the 
communication. Second, PSO believes that by requesting recovery in 
rates of the $7.4 million termination payment, Socal has impliedly 
waived the privilege. 

PSD finds the express waiver occurred during a meeting 
between Socal and some melD.bers of PSO. Ourin9' this meeting of 
August 23, 1984, Socal discussed the possibility of negotiating 
with Getty for a one-time buyout of the Monterey Park landfill 
contr~ct. In response to a question from one of the PSO 
participants in the meeting about why Socal could not just walk 
away from the contract, one of Socal's representatives explained 
that Hour attorneys had gone over the contract several times. 
There is no way we could legally cancel the contract and. we would . 
be subject to a law suit,H according to SOcal's notes of the 
'meeting. 

PSD observes that Evidence Code Section 912 and several 
supporting cases state that the lawyer-client privilege is waived 
when the holder of the privilege has disclosed Ha si~ificant 
portion of the communication. N In this instance, PSO contends that 
the disclosure of the fact that Socal's attorneys had reviewed the 
document with an eye to avoiding the termination payment and had 
concluded that Socal could not aband.on the contract without 
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breaching it and being liable for damages is a disclosure of a 
significant portion of the communications that PSO had requested. 

PSD finds an ilnplied. waiver in the fact that Socal has 
placed the validity of the contract at issue by requesting recovery 
in rates in its application to the Commission. PSO points out that 
the courts have concluded that fundamental fairness requires a 
finding of an ilnplied waiver of the privilege in a variety of 
circumstancos. Typically waiver is found when the assertion of the 
privilege is inconsistent with the purpose of a party's position in 
the case. For example, when a plaintiff was Charged with arson 
after suing his insurance company under a fire policy, the court 
concluded that his right against self-incrimination had been waived 
because of the nature of his suit. In another case, the court 
concluded that the lawyer-client privilege is waived when a 
defendant in an antitrust action raises a defense of reliance on 
advice of counsel. 

In the context of this case, PSO believes that waiver has 
occurred because SoCal's request for recovery of the termination 
payment is premised on the assertion that the settlement was 
reasonable which, in turn, is premised on the assertion that the 
underlying contract was valid and binding. When Socal filed its 
application, it knew that the Commission would grant the request 
only if it was satisfied that the termination payment was prudent. 
But the payment could be found. prudent only if socal demonstrated 
that the contract was binding: If SOCal could have lawfully 
escaped from this onerous contract without making a payment, then 
the payment could not be found reasonable. 

According to PSO, Socal also knew that the Commission 
would apply its traeitional test of prudence: Was the action 
prudent according to What the utility knew or should have known at 
the time that the action was taken? PSO believes that the 
information that the utility should have considered when it decided 
to make the payment obviously included a legal analysis of Socal's 
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options un~er the contract. Accor~ing to PSD, ~eciding the 
prudence ot the termination payment required examination Qf four 
questions. First, did SoCal undertake a legal analysis of its 
options under the contraet? Second, was that analysis co~petent 
and complete? Thir~, was the ana~ysis considered ~y management 
when it made the decision? And fourth, did management act 
prudently in accordance with that the information conveyed in that 
analysis? 

PSD ~elieves that these questions are so central to 
SoCal's request for recovery ot the termination payment that 
fundamental fairness requires a conclusion that SOCal has waived 
its lawyer-clier.t privilege with regard t~ the communications 
concerninq the termination payment and the supporting legal 
analyses. 
l'QRN's Position 

TURN's position was presented at the oral argument Qf 
AUgust 10 • 

According to TURN, the assertion that SoCal's contract 
with Getty was valid and ~inding is an essential element of Socal's 
request for recovery of the termination payment. The issue of 
SoCal's legal o~ligations is thus inherent in Socal's claim. When 
the issue is framed this way, it is o~vious tQ TURN that SOCal must 
either provide the ~ackground materials for all elements of its 
request, including the legal elements, or withdraw its claim for 
recovery of the termination payment. In TORN's view, the ch.oice is 
Socal ' s, ~ut Socal cannot in fairness request recovery Qf the 
termination payment yet refuse to provide relevant ~ackqround 
materials. TURN ~elieves that socal's current attempt to have the 
best of beth worlds amounts. to a failure of proQf. 
Discu§sion 

This issue presents a conflict between two strong and 
ilnportant interests. On the one hand is the lawyer-client 
privilege, one of the most powerful ,and rigidly enforced privileges 
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recognized by law. On the other hand is the p~lic's interest in 
efficient, effective, and fair regulation of California's p~lic 
utilities, an activity that touches the daily lives of nearly all 
california residents and businesses. The strength of this interest 
is demonstrated in the constitutional origin of this agency and in 
the broad powers the Legislature has granted the Commission in the 
areas of its jurisdiction. 

The acknowledged powers of the Commission are reflected 
in the surprising fact that, as far as our research reveals, the 
question of the application of the lawyer-client privilege in the 
Commission's proceedings has never before been posed as directly as 
it has in this case. For decades, this Commission and· its 
predecessor have functioned with the consistent, if sometimes 
reluctant, cooperation of tho re9Ulated entities. Perhaps ~ecause 
of the. undisputed powers of the Commission, no utility has 
previously asserted the lawyer-client privilege as plai~ly and 
persistently as SoCal has in this case • 

It is clear to us that recognizing the lawyer-client 
privilege to the extent urged by SOCal would slow down our 
proceedings and make the task of gathering information, which is 
crucial to our analyses, much more difficult. Many of our cases 
have some bearing on legal issues, and during both discovery and 
hearing many otherwise privileged documents are typically freely 
disclosed. Recognition of the full privilege woUld undoubtedly 
slow the pace or many of our proceedings and would bring several of 
our most pressing and important cases to a standstill. 

Nevertheless, if Socal's position is correct, it is our 
duty to uphold the privilege. Administrative inconvenience is not 
a proper ground for constraining the application of such a strong 
privilege. If we are to aeny SoCal's motion, we must solidly ~ase 
our ruling on lO<Jie and law. 

With these responsibilities and considerations in mind, 
we will carefully examine the points raised by the parties • 
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1. The COXlstJ.3;.y;tion v the Eviden~ em 
SoCal's basic position is that the commission's 

proceedings are governed by the Legislature's enactment of the 
lawyer-client privilege, Evidence Code Section 954. One of PSO's 
responses is that the powers granted to the commission by the 
Constitution cannot be limited by legislative enactments. PSD 
believes that the constitutional power to examine records applies 
in this case and cannot be limited by the lawyer-client privilege. 

The general principle PSD asserts is beyond dispute. The 
constitution is the organic law of California, and the enactments 
of the Legislature, itself a creation of the Constitution, cannot 
restrict or modify constitutional provisions unless the power to 
make such restrictions or modifications is authorized by the 
constitution. However, the specific proposition PSD· advances 
requires a closer eonsideration of both PSO's arqam~ and the 
pertinent eonstitutional provisions. 

The Commission is among a mere handful of a~inistrative 
agencies created or empowered by the constitution. Even ~ong 
these few eonstitutional agencies, the eXtent of the constitutional 
enumeration of the Commission's powers and authority is 
extraordinary. Resolution of the issue raised by PSD thus requires 
scrutiny of the Constitution's intended relationship between the 
Commission and the Legislature. 

PSD's position is grounded in Article XII, Section 6, 
which authorizes the Commission to Hfix rates, establis~ rules 
examine records, ••• take testimony ••• for all public ~lities 
subject to its jurisdiction. w This section acknowledges no role 
for the Legislature in the Commission's affairs, but other sections 
in Article XII define the Legislature's powers with regard to the 
commission. Section 5, for example, states: 

WThe Legislature has plenary power, unlimited b? 
the other provisions of this constitution klut 
eonsistent with this article, to eonrer 
additional authority and jurisdiction upon the ~ 
commission. H. . ;..:~ 
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PSD argues that this section gives the Legislature the power only 
to expand and not to contract or limit the commission's 
jurisdiction as established in Article XII. Thus, PSD sees no 
inconsistency between this section and Section 6. 

A section of Article XII not addressed by PSD or any 
other party is Section 2: "S\Wject to statute and due process, the 
commission may establisn its own procedures." This provision is 
illuminating because it makes clear that, at least in the area of 
procedure, the Constitution authorizes the Legislature to enaet 
statutes that limit the Commission's powers, contrary to, PSD's 
general position. Section 2 provides further illumination to this 
issue when we ex~ine the scope of the statutory authority created 
by this sections and consider whether "procedures," as used in 
Section 2, includes evidentiary privileges. 

In considering the intended scope of the reference t~ 
• statute in Section 2, we note that Section 2 also sUbjects the 

commission's proceedings to the requirements of due process. One 
of the prilnary purposes served by the due process provisions of the 
United States and California constitutions is the guarantee of 
fundamental fairness and even-handed procedures before courts and, 
by extension, before aaministrative agencies. Because of the 
reference t~ due process in Section 2, we feel very confident that, 
at a minilnum, the constitution authorizes the Legislature to enact 
provisions that assure fundamental fairness and due process in 
proceedings before the Commission. We are also convinced that the 
establishment of evidentiary privileges falls within the general 
category of procedures and thus within the area where, according to 
the Constitu:tion, the a))ility of the Commission to act is lilnited 
by legislative enactments. 

We conclude that the commission's ability to establish 
its own procedures is limited under Section 2 by both 
constitutional requirements of due process and legislation aimed at 
assuring fundamental fairness. Thus, contrary to PSD's position,. 

- 17 -



• 

.. 
• I 

A.86-09-030 ALJ/BTC/fs 

the Constitution itself has given the Legislature authority to 
enact statues that may limit the Commission~s power to set its own 
proeeclures. 

It is not immediately obvious how to reconcile the 
limitations on the Commission~s authority contained in Section 2 
with the unfettered authority granted in Section 6, the provision 
relied on by PSD. For the purposes of this ease, however, we find 
it unnecessary completely tc resclve any apparent conflict. It is 
enough for our present purposes to say that we find insufficient 
support in the constitutional provisions of Article XlI to· concludc 
that our proceedings are exempt from the lawyer-client privilcgc as 
enacted by the Legislature. 

2. The Public .Vtiliti~ ~QSle v tb& Eyjdene~ ~m 
It is beyoncl dispute that the Legislature, as creator of 

the s~tutory lawyer-client privilege, may also provide for limits 
or exceptions to that privilege. Exceptions may certainly be 
established by an explicit statutory reference, and the Evidencc 
Code contains many such explicit exceptions (~, Evidence Code 
Sections 956-962). What is less clear, and what gives rise to the 
issue we cliseuss in this section, is whether an exception may be 
found in statutes that do not specifically refer to- Evidence Code 
Section 954. PSD says it may ~ Socal says it may not. 

Evidence Code Section 954 begins, "Subject to Section 912 

and except as provided by this article •••• " Section 912 concerns 
waiver, which will be discussed in a later portion of this 
decision. The remaining language, "except as provided by this 
article," refers to Article 3 of Division 8 of the Eviclence Code 
and would seem to limit any exceptions to the explicit provisions 
of Sections 956-962. However, Division 8, which contains the 
Evidence Code's provisions on privileqes~ also includes Section 
910, which qoverns the applicability of Division S. That section . 
states: 

"Except as otherwise ~rovided by statute, the 
prOvisions of this d~visionapply in all 
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proceedings. The provisions of any statute 
makinq rules of evi~ence inapplicable in 
particular proceedings or li~itinq the 
~pplieability of rules of evi~ence in 
particular proceedinqsr do not make this 
division inapplicable to such proceedings." 

~hus, section 910 seems to allow for statutory exceptions outside 
of those contained in Article 3 of the Evidence Code. PSO relies 
on this section in arquinq that certain provisions of the Public 
Utilities Code create exceptions to the lawyer-client privileqe. 

At the outset we note that we read the second sentence ot 
Section 910 to make clear that no exception to the privilege is 
created ~y Public Utilities Code Section l70l, which states that 
"the technical rules of evidence need not ~e applied" in the 
Commission's proceedings. 

PSO tinds its asserted exception in PUblic Utilities Code 
Sections 313 and 314, which empowers the Commission and its 
employees to inspect "the accounts, ~ooks, papers, and documents of 
any public utility," even if these records are maintained outside 
ot California. PSO also refers to Section 582, which requires 
utilities to provide contracts, agreements, papers r and records 
"whenever required ~y the Commission." 

PSD supports its findinq of an exception in these 
sections ~y pointing out that several sections of the Labor Code 
haVe ~een held to ~e exceptions to the statutory physician-patient 
privilege even though they contain no specific reference to the 
Evidence Code. 

The Labor Code sections PSO refers to seem to refute 
Socal's contention that a specific reference to the Evidence Code's 
provisions is needed to create an exception to· the statutory 
privileges. From this conclusion, it follows that our task is to 
~etermine whether any ot the references in the Public Utilities 
Code are sufficient to support an exception to Evidence Code 
Section 954. With this we enter a qrey~ uncharted wilderness of 
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statutory interpretation, where courts have ye,t to tread. Little 
case law exists to guide us in our explorations, so we must proceed 
by referring to the tew recoqnizable landmarks that we can discern. 
These landmarks primarily take the form of other statutes. 

One ot the ~or Code sections referred to by PSD, 
Section 4055, requires a physician who makes certain ex~~inations 
related to a workers' compensation proceeding to testify ~out that 
examination, even though parts ot the examination would otherwise 
be protected by th~ physician-patient privilege (Evidence Code 
Section 994). Labor Code Section 6409 (the amended and renumbered 
version of one of PSD's references) requires physicians who treat 
an occupational injury or illness to prepare a report that is 
eventually filed with the Departlnent of Industrial Relations. 
'Onder Labor Code Section 6412, these physieians' reports are 
admissible as evidence in proceedings before the Workers' 
Compensation Appeals Board, even though the reports may contain 
materials that otherwise would be privileged • 

PSD argues that these labor Code provisions "are examples 
of situations where the need of a state agency for information 
outweighs the p~lic policy which is served by protecting the 
confidentiality of certain information," and to some extent we 
agree. However, it appears to us that these statutes may also be 
viewed as codifications of existing law on waiver, since they apply 
in cases where the injured employee is likely to place the extent 
of his injuries at issue.. 1'0 the extent that these statutes are 
convenient reaffirmations of existing' law, they provide little' 
quidancc for our deliberations in this case. However, these 
sections demonstrate th~t the Leqislature can draft and has drafted 
statutes that have the effect of overruling' a privileqe without 
specific reference to the Evidence Code. 

Another pertinent provision is Public Utilities Code 
section 463 (b), which states in part: 

HWbenever an electrical or qas corporation fails 
to prepare of maintain records sufficient to 
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enable the commission to completely evaluate 
any relevant or potentially relevant issue 
related to the reasonableness and prudence ot 
any expense relating to the planning, 
construction, or o~ration of the corporation's 
plant, the commiss4on shall disallow that 
expense tor purposes of establishing rates for 
the corporation. w 

This section has several, somewhat conflicting, 
implications. First, the Legislature has recognized the necessity 
that the utility should bear the burden of supplying documents 
sufficient to allow us to be able to evaluate any relevant or 
potentially relevant issue relating to the prudence and 
reasonableness of expenditures for the construction and operation 
of the utility'S plant. Second, there is no· lcqical reason to 
lessen that burden for fuel-related expenses, such as the ones 
involved in this case. Third, the Legislature has nevertheless not 
enacted a similar statute for fuel-related expenses. Fourth, we 
are uncertain whether even a relatively specific statute such as 
Section 463(b) is sufficiently clear to justify finding an 
exemption from the statutory privileges. 

Our review of these relevant statutes leaves us with two 
lingering questions. First, what significance should be read into 
the fact that the Legislature has failed to enact a specific 
exemption trom the lawyer-client privilege tor proceedings betore 
the Commission? We are very reluctant to read much Significance 
into this omission without some evidence that enacting such an 
exemption had ever been considered by the Legislature. We are 
equally reluctant to ignore this omission and to· presume that we 
are free to read such an exemption into more broadly worded 
statutes. 

Second, how are we to determine whether a statute that 
makes no reterence to the Evidence Code is sufficiently definite to 
justity finding an exemption from the privileges of the Evidence 
Code? We are confident thatPSO has accurately concluded that the 
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cited Labor Code sections create an exemption to the physician
patient privilege. We become much less certain that even a statute 
as definite as Public utilities Code Section 463(b) justifies an 
exemption, and the even more general language of Public Utilities 
Code Sections 314 and 582 increases our uncertainty. 

In short, we remain unconvinced that the references to 
con~licting statutes and exemptions ~avor either SoCal's or PSO's 
position on this issue. It is possible that other parties in 
~uture proceedinqs may persuade us otherwise, but because of the 
presently dispelled uncertainty on this issue, we will decline to 
base our decision on a finding that an implied statutory exemption 
from the lawyer-client privi1ege exists in proceedings before the 
Commission. 

3. The Policy Underlying the Lawyer-Client Privilege v 
the Policy Behind Public Utility Regulation 

PSO has argued that this case presents an instance when 
the admittedly strong pUblie policy underlying the lawyer-client 
privilege must yield to an even stronger public pOlicy, which is 
expressed in the extraordinary powers that the Constitution, the 
Leqislature, and the courts have given the Co~~ission over the 
operations of regulated utilities. 

There is no question that the lawyer-client privileqe is 
one of the stronqest privileges in the Evidence Code and one that 
has consistently been upheld against many competing interests. One 
state appellate justice went so far as to describe the privilege as 
"sacred" (People v Ko;: (1954) 129' Cal. App. 2d 436 at 4'47). The 
california Supreme Court has been only slightly less enthusiastic 
about the privilege: 

NWhile it is perhaps somewhat of a hyperpole to 
refer to the attorney-client privilege as 
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'sa~red~' it is clearly one which our jUdicial 
system has carefully safequarded with only a 
few specific exceptions." (Mitchell v Superi~t 
Court (1984) 37 Cal. 3d 591, 599-600.) 

The strength of this privilege reflects the importance of 
the policies it promotes. Open discussions between the client and 
attorney on the facts and tactics surrounding a legal matter are 
viewed as crucial to effective advocacy of the client's interest. 
Thus, the privilege promotes the general pUblic purpose of assuring 
that the judicial process qives fair and full consideration to the 
client's claims. The privilege also promotes the efficient and 
effective administration of justice. 

Nevertheless, exceptions to the privilege have ~een 
created by the Leqislature and by the courts. Presumably, these 
exceptions occur when other considerations of public poliey, such 
as fairness, are judged to outweigh ~e interests protected by the 
privilege. The question raised by PSO's argument is whether the 
pUblic's interest in the regulation of monopoly utilities can, at 
least at times, outweigh the poliCies promoted by the lawyer-client 
privilege. 

The Commission has clearly been given extraordinary power 
over public utilities by the constitution and the Leqislature. 
Public Utilities Code Section 701 is perhaps the broadest st~tement 
of these powers: 

"The commission may supervise and regulate every 
publie utility in the State and may do all 
things, whether specifically designated in this 
part or in addition thereto, which are 
necessary and convenient in the exercise of 
such power and jurisdiction." 

PSO argues that this and other sections of the Public 
Utilities Code reflect a public policy that, when applied to the 
facts in this casa, compel a conclusion that the Commission's need 
for information on topics wi thin its j urisdietion overwhelms the 
privileges that might otherwise apply. PSO finds support for this 
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We are reluctant to rely on these cases, however, for 
several reasons. First, the cases PSD cites refer to the liquor 
and firearms industries, and the decisions contain some indications 
that the Court distinguished these industries on the basis of their 
long history of federal control or the enormous health and safety 
problems they pose. (POn2van v oewex (1980) 4S2 U.S. 594, 606.) 
Second, the cases do not refer directly to evidentiary privileges. 
Third, although the U.S. Supreme court has concluded that certain 
rights, such as the right to privacy and the right to remain 
silent, do not apply to corporations, recent cases involving p~lic 
utilities' First Amendment rights have found that the special 
status of public utilities does not limit some of their other 
rights, such as the right to tree speech. (~, ~aci:ic Cas & 
Electric C0h-v PUblic Utilities C2mmissi2D (1986) ___ U.S. ___ , 89 
L. Ed. 2d 1: ~onSQlid~ted Edison Co. v public Service Commission 
(1980) 447 U.S. 5~0.) Fourth, courts have held that the lawyer
client privilege applies fully to corporations in general. We have 
found no case that suggests that the special status of public 
utilities limits their right to assert this privilege before courts 
or other administrative agencies. 

Once again, we have found little guidance on how to 
resolve the apparent conflict between the public policies 
underlying the privilege and those supporting public utility 
regulation. Both are strong principles serving important public 
purposes. Again we conclude that we should not base our decision 
on considerations of public policy when the·decision would 
necessarily be clouded by uncertainty • 
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whether he intended that result or not.* (l43 Cal. App. 3d at 
44$. ) On the facts ot that case, the court found. that the 
disclosures in question were preliminary, foundational, and quite 
vague. 

After considering this precedent, we believe that $oCal " s 
disclosure of the fact of its attorneys' review of the Getty 
agreement and. the conclusions arrived at by its attorneys t~ 
members of PSO is an express waiver of the lawyer-client privilege. 
The disclosure was much broader and substantive than the 
communication under review in Travelers. Here, the client revealed 
the subj1act matter of its discussion with counsel, the purpose of 
that consultation, and the conclusion that it could not escape its 
contract obligations without facing a suit tor breach of contract. 
Under Wigmore's test, our sense of fairness compels us to find a 
waiver. Althouqh the specific facts of this case establish an 
express waiver, they are not the' sole basis of this ruling- The 
parties should be guided by our discussion of implied waiver of the 
attorney 

s. 
client privilege as well. 
_lied waiv,r 
PSD has als~ urged that the nature of SoCal's application 

and its request to recover the settlement payment in rates is an 
implied waiver of the privilege. We' also perceive TORN's arquments 
to be grounded in this notion. 

courts have found an implied waiver, not based in 
statute, in several California cases when fundamental fairness 
requires disclosure of otherwise privileged information because a 
plaintiff has placed in issue a communication which goes to the 
heart of the clailn in controversy.(~,~ ... .' Mitchell y SUper'o~ 
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Court, supra f at 893.) To determine if an ilnplied waiver applies 
in this case, then, we must consider whether Socal, in requesting 
recoverf in rates o~ the $7.4 million termination payment, has 
placed in issue its attorneys' communications on the validity of 
the contract with Getty and whether those communications go to the 
heart of socal's application. The case law on implied waiver is 
discussed extensively in Mitchell, the leading California Supreme 
Court decision on this topic, and consideration of several of these 
cases is helptul ±n resolving this issue. Our discussion closely 
follows the Supreme Court's analysis. 

Several cases support PSO's position that an implied 
waiver should be found in this ca~e. Two of these cases stand for 
the logical proposition that waiver may be implied when the 
otherwise priv1leged communication is an obvious and direct part of 
the claim_ For example,. when an accountant is sued for negligent 
tax advice, the privilege protecting tax returns for relevant years 
is deemed waive~ (Miller v SUperior Court (1980) 111 Cal. App. 3d 
390). When a plaintiff claims emotional distress, waiver of the 
psychotberapist-patient priviloqo (Evidence Code Section 1014) has 
:been recognized by statute (Evidence Code Section 1010), so that 
finding an implied. wa:Lver is not necessary (In re Litsehutz (1970) 
2 Cal. 3d -tIS) .. 

A more' subtle case is Fremont Indemnity Co. v Superior 
C~ (1982) 137 cal .. App. 3d 554. In that case, the plaintiff 
sued his insurance company under a fire insurance policy. During 
the discovery phase of this civil action, the plaintiff was 
indicted for arson for the same fire. Plaintiff then refused to 
give his deposition ±n the civil action, claiming the 
eonstitution~ privilege against self-incrimination. As summarized 
in Mitchell: 

~e Fremont court ordered plaintiff to answer 
or abandon. his claim, noting (that) 'the 
qravamen of his lawsuit is so inconsistent with 
the continued assertion of a privileqe as to' 
compel the conclusion that the privilege has in 
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4. EXPress waiver 
PSD argues that SoCal's notes of a meeting with PSD 

~embers on August 23, 1984, show that So cal had voluntarily 
revealed enough information about the documents PSD requested to 
constitute an express waiver of the privilege for those documents. 

This argument is grounded in the provisions of Evidence 
Code Section 9l2, which states that waiver occurs when the holder 
of the privilege voluntarily disoloses Ha signifioant part of the· 
communication. N PSO argues that waiver arose from SoCal's 
disclosure of the facts that SOCal's attorneys had reviewed the 
Getty oontract with an eye to the possibility and the consequences 
of terminating the contract and that the attorneys had concluded 
that Socal could not escape its obligatiOns under the contract 
without facing a suit for Dreach of contract. 

This question, like so many others in this case, falls 
between the bounds olearly established in the case law. It is 
clear that merely revealing the fact that a privileged 
communication occurred does not waive the privilege. (Mitchell, 
SUPra, at 603.) . It is also clear that revealing a significant part 
of the content of the cOml1\unic::ation is a waiver. (J:ulrik 
Productions, Inc. v Chest~r (1974,) 33 Cal. App. 3d 807, 811.) What 
is not clear is whether revealin~ the fact and the conclusions of a 
communication is sufficient to qualify as a waiver of the 
privilege. 

In Travelers ID§. Cgmpanies v Superior Court (1983) 143 

cal. App. 3d 436, the oourt reviewed a similar question concerning 
the extent of disclosure needed to find a waiver. The court 
defined the question as whether the disclosure was Nwide' enough in 
scope and deep enough in substance to constitute a 'significant 
part of the communication.'N (143 Cal. App. 3d at 444.) The court 
also referred to the test stated in Wigmore on Evidence: whether 
the disclosures had reached that Ncertain point of disclosure at 
which fairness requires that (the client's) privilege shall Cease 
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whether he intended that result or not. N (143 Cal. App. 3d at 
445.) On the faets of that ease, the court found that the 
disclosures in question were prel~inary, foundational, and quite 
vague. 

After considering this precedent, we believe that SoCal's 
disclosure of the fact of its attorneys' review of the Getty 
agreement and the conclusions arrived at by its attorneys t~ 
members of PSD is an express waiver of the lawyer-client privilege. 
The disclosure was much broader and substantive than the 
communication under review in traveler§. Here, the client revealed 
the subject matter of its discussion with counsel, the purpose of 
that consultation, and the conclusion that it could not escape its 
contract obligations without facing a suit for breach of contract. 
Under Wigmore's test, our sense of fairness compels us to find a 
waiver. Although the specific facts Qf this case esta))lish an 
express waiver, they are not the sole basis of this ruling. The 
parties should be guided by our discussion of implied waiver of the 
attorney client privilege as well. 

5. Impliesl Waivel" 

PSD has also urged that the nature of SOCal's application 
and its request to recover the settlement payment in rates is an 
implied waiver of the privilege. We also perceive 'I'ORN's arguments 
to be grounded in this notion. 

Courts have found an implied waiver, not based in 
statute, in several california cases when fundamental fairness 
requires disclosure of otherwise privileged information because a 
plaintiff has placed in issue a communication which goes to the 
heart of the claim in controversy_ '(~ Mitch~ll y Superior 
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cour:, supt3L at 893~) To determine if an implied waiver applies 
in this case, then~ we must consider whether SoCal, in requesting 
recovery in rates of the $7.4 million termination paYlllent, has 
placed in issue its attorneys' communications on the validity of 
the contract with Getty and whether those communications 9'0 t~ the 
heart of socal's application. The case law on implied waiver is 
discussed extensively in Miteh~ll, the leading california SUpreme 
Court decision on this topic, and consideration of several of these 
cases is b.elp~ in resolving this issue. Our discussion closely 
follows the SUpreme Court's analysis. 

Several cases support PSD's position that an implied 
waiver should be found in this ca~e. 'I"'W'O of these cases stand for 
the logical proposition that waiver may be implied when the 
otherwise privilegecl communication is an obvious and direct part o·f 
t?e clai:m.. For exzunp!.e, when an accountant is sued for negligent 
tax advice~ the privileqe protecting tax returns for relevant years 
is deemed waive~ <Miller v superior Court (l980) III Cal. App. 3d 
390). When a plaintiff claims emotional distress, waiver of the 
psychotherapist-patient privilege (Evidence Code Section 1014) has 
been recognized by statute (Evidence Code Section 10l6) , so that 
filldillg an mplied waiver is not necessary (In re Litschutz (1970) 

2 Cal. 3d 415). 

A more subtle case is ~mont Indemnity c~, v Superi9~ 
Court (l982) 137 cal. App. 3d 554. In that case, the plaintiff 
sued his insu:I:ance company tn'lder a fire insurance policy. :ouring 
the discovery plla.se or this civil action, the plaintiff was 
indicted for arson tor the same fire. Plaintiff then refused to 
give his deposition ~ the civil action, claiming the 
constitutional privilege against self-incrimination. As summarized 
in Mitchell:: 

~a El:mnoxr!: court ord.ered plaintiff to answer 
or abandon his claim, noting CthatJ 'the 
qrava:men: o~ his lawsuit is so inconsistent with 
the continued. assertion ~f a privilege as t~ 
compel the conclusion that the' privilege has in 
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fact been waived.' In Fremon~, the court 
correctly characterized the sought after 
testimony as 'vitally relevant' to an issue 
(arson) which was necessarily raised by 
plaintiff's claim. Discovery of this 
information was clearly essential to a fair 
resolution of the case, since a tinQing of 
arson would have provided a complete defense 
for defendant insurers." (Mi~chell. s~ra. at 
60S, citations omitted.) 

Implied waiver was also found in H~trit~v Su~erior Court 
(1970) 9 Cal. App. 3d 721. The suit alleged a bad faith refusal to 
settle an insurance claim and further allegeQ that the defendant 
insurer's attorney had so confused plaintiff's attorney as to 
disable the plaintiff from settling the claim within the limits of 
the insurance policy. As summarized in Mitchell at 605: 

"The ~rtitt court upheld disclosure on the 
ground that plaintiff had placed .in issue the 
decisions, conclusions and mental state of his 
then attorney by alleqin9 that this attorney's 
confusion led to the failure to settle. Since 
plaintiff was necessarily forced to prove his 
case by reference to the mental state of his 
counsel, the defendant was entitled to inquire 
into communications relating to that state." 

Several cases involving slightly different facts· have 
found no implied waiver of the lawyer-client privilege "where the 
substance of the protected communication is not itself tendered in 
issue, but instead simply represents one of several forms of 
indirect evidence in the matter." (Mitc~ll. supra, at 606.) 

For example, in Miller v Superior Court. ;upra, plainti~t 
brought a malpractice action against her former attorney. The 
defendant raised a defense that the statute of limitations had run. 
Since under the statute the limitations period begins when the 
plaintiff first had knowledge of the facts underlying her claim, 
defendant sought discovery of communications with· the seven 
attorneys she had consulted since the alleged malpractice had 
occurred. The court denied discovery of the communications, 
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reasoning that it was the state of mind of the plaintiff, and not 
the state of mind of the seven attorneys, that was placed at issue 
in the case. 

S9ljlumbex;:ger, Ltd. v SUperior ~ourt (198l) ll5 Cal. App. 
3d 386, was another legal malpractice action. The defendant former 
attorney sought discovery of communications with plaintiff's 
current attorney, on the ground that the later attorney had given 
advice that caused the damages that the suit attributed to the 
former attorney's advice. Discovery of these communications was 
again denied. The court apparently ruled that plaintiff's request 
for damages arising from the alleged malpractice did not permit a 
finding of an i~plied waiver when the relevance of the privileged 
communications was created by defendant's theory of the case. 

~hell itself presents facts that relate to this ease. 
The plaintiff brought an action against manufaeturers and 
distributers of the chemical DBC~, which she contended had polluted 
her drinking water. Among the eauses of action was a claim based 
on intentional infliction of emotional distress. During diseovery, 
plaintiff disclosed that she had received warnings about the health 
effects of DBCP from· her attorneys. Defendants sought to discover 
the details of these warnings as part of their investigation of the 
sources of the information that led to the claimed emotional 
distress. Defendants' position was that plaintiff, by tendering a 
cause of action for emotional distress, had rendered the source and 
substanee of all information she had received about DSC? subject to 
discovery. The Supreme Court denied discovery, agreeing with 
plaintiff's assertion that her various claims had not put into 
issue her attorneys' state of mind. According to the Court, the 
real issues were the plaintiff's knowledge and state of mind, 
evidence of which may be directly ascertained from her without an 
examination of the confidential communications. The Court also 
noted that plaintiff had never elaimed that the information 
supplied by her attorneys had caused the emotional distress • 
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The particular nature of the claim !or emotional distress 
may have determined the Court's decision: 

saying: 

WThe principal measure of reasonableness is 
whether her tears square with scientifically 
proven or suspected effects of DBCP, a 
relatively objective test which can be applied 
by a trier of fact without delvinq into· all her 
sources o! information or misinformation~" 
(Mi~chell, supr~, at 608.) 

The Court concluded its discussion of implied waiver by 

"In sum, we do not find that plainti!f has put 
the information gained through otherwise 
privileged communications with her attorneys 
directly at issue, nor do we find that 
disclosure of such communications will be 
necessary to a fair adjudication of her claim 
for emotional distress." (H;itchellc sypra..c. at 
609. ) 

Based on the guidance available from these cases, we tind 
the following questions helpful to 9ur deliberations: Has SoCal 
put the privileqed communications directly in issue? Is the 
information contained in the otherwise privileged communications 
~tween Socal and its atto~eys so essential to its request for 
recovery that disclosure of the communications is essential for a 
fair adjudication o! its request? Is the gist of SOCal's request 
so inconsistent with its claim of privilege to compel the 
conclusion that the privilege is waived? Is the privileged 
information vitally relevant to an issue necessarily raised by 
SOcal's application? Is the substanee of the privileged 
communication not itsel! tendered in issue but instead simply one 
of several forms of indirect evidence? 

In attempting to answer these questions, we first find 
that we are disadvantaged because applications before the 
commission are not required to'state certain specified elements of 
a cause of Olction, as complaints in courts are required to do. 
~us, Socal's appli~tion, as relevant to· this case, merely 
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requests the Commission to issue and order "findinq applicant's ~a$ 
supply purchase, sequences, and storage operations for the recorded 
period July 1, 1985 through June 30, 198& to have ~een reasonable." 
The only references to the termination payment are contained an 
attachment to the application, in five pages of a~ approximately 
100-page report on SoCal's operations during this period. ~hus, 

the application in itself doesn't alert us to the necessary 
elements of Socal's proof. 

However, the mere tact that the Commission allows general 
pleadinqs does not mean that issues in our proceedings will never 
be sufficiently defined to justify a finding of an implied waiver; 
it means that we must more closely consider precisely what Socal 
must prove, and thus what it places in issue, when it requests 
recovery in rates of certain of its expenses. 

As a general statement, SoCal must demonstrate, ~y clear 
and convincing evidence, that its decision to terminate the 
contract and pay the termination payment was reasonable and 
prudent. In cases like this one, the Commission has applied the 
following test of prudence: In light of all the intormation that 
the utility'S decision makers knew or should have known at the 
time, was the decision a reasonable one? This question more 
accurately states the necessary elements of SoCal's proof, and 
focuses the present inquiry more clearly. 

Socal has stated that it intended to meet its burden of 
proof in this case by presenting the economic analyses that were 
considered at the time of the decision to terminate and the Getty 
contract itself. Socal arg'Ues that the validity of the contract 
may be contested in briefs or determined through the Commission's 
own legal interpretations of the words ot the contract. 

From Socal' s framing of its intended proof and other 
materials tiled in this case, we deduce that SoCal must make a 
persuasive showing of two general ~ints to prevail in this case. 
First, socal ~ust show that accordinq to- its economic analyses anQ 
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forecasts available to its managers at the time of the decision to 
terminate, it would be less costly to terminate the contract and 
make the termination payment (and to purchase necessary ~as 
elsewhere) than to continue t~ buy gas at the prices set in the 
contract. Second, SoCal must demonstrate, accordin~ to the 
information that its mana~ers knew or should have known at the 
time, that termination was the best legal option under the 
contract, that there was n~ reasonable possibility of invalidating 
the contract short of outri~ht termination, and that making the 
termination payment was preferable to paying damages under the 
contract. 

~he argument on implie~ waiver turns on this second point 
of proof. Socal has essentially argued that the Commission may 
determine for itself what legal information Socal's managers should 
have had to make the decision, but SOCal believes that What legal 
information the managers actually had is unavailable to the 
commission because of the lawyer-client privilege • 

Thus, the issue for our decision is whether the legal 
information that Socal's managers actually reviewed and presumably 
relied on in deciding to make the termination payment to Getty is 
so essential to Socal's clatm, so' "vitally relevant" to its request 
for recovery, that an tmplied waiver should be found. 

We conclude that an implied waiver of the lawyer-client 
privilege arose from SoCal's request for recovery of the 
termination payment under the specific facts of this case. Our 
legitimate concern as the agency charged with oversight and 
economic regulation of the monopoly utilities is not merely with 
the outcomes of the utilities' decisions; we are also concerned 
with the process employed to arrive at a particular decision. We 
would be derelict in our duty to the public, tor ex~ple, if we 
approved without comment or reprfmand a decision that ignored 
available contemporaneou$ information and was based on a coin flip, 
no matter how economically ~eneficial the decision may fortuitously 
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turn out to be. Conversely, we have in the past approved for 
recovery expenses that in hinQsight appeared to be poor bargains if 
the utility was able to demonstrate the soundness of the process 
and analyses that led to the decision to incure the expense. Our 
test of reasonableness and prudence in such cases is not "a 
relatively objective test which can be applied ••• without delving 
into all Cthe managers') sourees of information or misinformation" 
CHltehel1, supra. at 60S). What the managers actually considered, 
wh~t they knew or should have known is a central and essential 
element of the utility'S proof in these eases, and not merely 
indirect evidence of the reasonableness of the decision. 

We thus conclude that the legal analyses that SoCal's 
managers actually considered in arriving at the decision to make 
the termination payment are so central to $oCal's application that 
fundamental fairness requires disclosure of otherwise privileged 
information. to paraphrase the deeision in tremont Indemnitx Co., 
the gist of SoCal's request for recovery of the termination payment 
is so inconsistent with the continued assertion of the lawyer
client privilege as to compel the conclusion that the privilege has 
been waived. 

There~ore, we believe that either SOCal must be deemed to 
have waived the lawyer-client privilege by tendering the issue of 
the termination payment, or it must withdraw this element o·f its 
application. It would be inconsistent for SoCal to proceed with 
its claim without providing some basis tor its conclusion that ~e 
contract was valid and that the termination payment was preferable 
to its other legal options under the contract. 

Socal has argued that the knowledge that it might have to 
disclose its legal analyses in future proceedings before the 
commission would tend to inhibit the frankness and completeness of 
its attorneys' advice and could even lead to reliance on tmprecise 
oral cOl'lllnunieations. We think that this tear is overblown. The 
purpose ot our review of the documents in this case is not to 
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assure that the analyses overwhelmingly supported SoCal's eventual 
decision. We believe that the analyses should have considered all 
aspeets--good and bad--ot SoCal's decision. The analyses should 
have fairly alerted the utility's decision makers of the pros and 
eons of certain courses of action and should have discussed and 
explored various options under the contract. The purpose of our 
review in these cases is to assure ourselves that a reasonably 
competent effort was made to present the utility's decision makers 
with the best information available when they made the decision. 
This should also have been SoCal's purpose as it prepared to make 
the decision, and this :~ould continue to beSoCal's goal in making 
future decisions. Any threat that is presented by the possibility 
of later review in a commission proceeding should act as an 
incentive for even 9reater thoroughness in the legal analyses, 
which we regard as a benefit to, not a damaging restriction on, 
Socal's decision making process • . 

SoCal seems to fear that if its legal analyses are not 
protected, PSD or other parties may quote the analyses out of 
context to distort the actual analyses to suit their positions. 
That may happen, since advocates tend to stress points that favor 
their positions. But SoCal should keep in mind that it is the 
commission, not PSD or any other party, that makes the deeisions 
affecting SoCal's rates and operations. Under the circumstances 
feared by SoCal, it will always have an opportunity to make sure 
that the record fairly reflects the actual analyses and not just 
one party's excerpts from them. If SOCal fears that the Commission 
itself will ~suse the ~erials, then a fair hearing record will 
provide the basis for a corrective review by the Court. 

In addition, we do not see how SOCal thinks its interests 
will in any way be served by the type of analytical distortion that 
socal believes its attorneys will engage in without the absolute 
protection of the privilege. We are' at a loss to understand how 
Socal's managers will benefit from imprecise oral presentations, or 
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how remomber~d oral communications, which could also be subject to 
a waiver of the privilege, will make SoCal's proof in our 
proceedings' more compelling. And if Socal's attorneys slant their 
memos to suit SoCal's ultimate decision, SoCal runs a substantial 
risk that advocates of opposing views will seize on that 
incompleteness to show the inadequacy of SoCal's decision making 
processes and the flaws in the eventual decision. Thus, we fail to 
see how slanted memos will either help Socal's managers make 
decisions or buttress SoCal's positions in proceedings before the 
Commission. 

Nevertheless, we are very sensitive to the strength of 
the la¥yer-client privilege and the delicate issues that may be 
discussed in a utility'S legal memos. Therefore, we will attempt 
to limit the scope of the implied waiver as m~ch as possible. We 
believe that this is best accomplished by submitting the material 
subject to the implied waiver (and thus not falling under Evidence 
Code Section 91S(b» for an in eam~r~ inspection by an ALJ. To 
further insure the objectivity of that review and the impartiality 
of the ALJ presiding over the ease, we will establish procedures 
that will require that the in ¥Amera inspection is performed by an 
AL'J other than the one assigned to hear the ease, unless the party 
producing the otherwise privileged materials agrees that review 
should be cond~eted by the assigned AlJ. This approach is s~ilar 
to practice before our federal counterpart, the Federal Energy 
Regulatory Commission. 

As we mentioned, our intent is to limit the disclosure as 
much as possible. We have already stated that only communications 
that are within the scope of the implied waiver neea be reviewed. 
Furthermore, the reviewinq ALJ should disclose only those 
communications that are closely relevant to the issues stated by 

the party requesting disclosure. 'rhe disclosed cOllllnunications 
should be held tn contidence unless and until a party aetermines 
that it will make use ot the communication in the evidentiary 
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hearing. All documents that are not used in the hearing shall be 
returned to the party supplying the documents. 

Although this procedure may be cumbersome, we beli~ve it 
is a tair way to examine the necessary elements of a utility's 
application and to- maintain as much as possible the purposes of the

lawyer-client privilege. 
Our determination that the documents requested by PSO 

fall within an implied waiver of the privilege depends very much on 
the particular facts o-f this case. We c~ot foresee all 
circumstances that would give rise to such an implied waiver, and 
each such case must be reviewed on its own particular facts to 
determine it all the elements of an implied waiver are present. 

Finally, consistent with our foregoing diSCUSSion, SoCal 
has the option of withdra·~ing its request tor recovery of the $7.4 
million termination payment to- avoid the consequences of our 
conclusion that placing this payment in issue gives rise to an 
implied waiver • 
Findings of Fact 

1. In the application initiating this proceeding, SoCal 
requested recovery of a $7.4 million payment it had made to 
terminate a contract for purchases of gas from Getty's facilities 
at a Monterey Park landfill. 

2. PSD submitted a data request to Socal asking for SoCal's 
legal analyses relating to the termination of the contract with 
Getty. Soca1 resisted PSO's request and asserted the lawyer-client 
and attorney's work product privileges. 

3. On April 2, 1987, PSD filed a motion to compel the 
produetion ot the requested doeu:ments. On May 22, the ALJ issued a 
ruling which directed Socal to produce the documents for an in
camer~ inspection. On June 8, SoCal filed a motion for review by 

the Commission of the AtJ's ruling. 
4. ~e lawyer-client privilege is one of the strongest and 

most carefully safeguarded privileges recognized by law • 
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establish its own procedures is limited by the constitution, and 
the constitution does not empower the Commission to establish 
procedures that supercede statutory privileges. 

3. A specific statutory reference to the Evidence Code's 
provisions is not required. to create an exception to- the statutory 
privileges. 

4. Socal's disclosures to PSD in the meeting of August 23, 
1984, amounted to an express waiver of the lawyer-client privilege. 

S. An implied waiver of the lawyer-client privilege arose 
from Socal's request for recovery of the termination payment under 
the specific facts of this case. 

6. Because of the importance of the lawyer-client privilege, 
the scope of SoCal's implied waiver should be limited as much as 
possible. The requested documents should be reviewed in camera by 
an AI.J other than the one assigned to the hearing of this case 
before any portions of the docu:ments are disclosed to PSD. 

ORDER 

IT IS ORDERED that: 
1. Southern california Gas Company (Socal) shall produce the 

fifteen docume~ts identified in response to Public Staff Division's 
(PSD) Data Request No. 11, dated October 9, 1986, and not already 
produced, for in camera inspection by an Administrative Law Judge 
(AIJ) other than the AIJ assigned to the hearing of this 
application. The Chief AL'J shall designate the AIJ to. review- the 
documents and shall inform Socal within lS days of the effective 
date of this order. 
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2. As an alternative to paragraph l, socal may withdraw its 
request tor recovery ot the $7.4 million paid to Getty Synthetic 
Fuels Energy, Inc. 

This order becomes effective 30 days from today. 
Dated DEC 9 - 1987 , at San Francisco,. california. 

~"._, ........ - --- "", .. -.. - .... , ..... -..... - .... , . 

STANLEY w.: HULETr 
- .. -PrcddeDt 

DoNALDVW,. 
C.MlTCR"£I I J·WIIJC 
JO~ B. OHANIAN 

'.('.ommf ......... 
• ------- .--_.- ..... - --<'~.-

. ---------. .. 
I will file a written dissent. 

• 

• 

FREDERICK R. DODA 
Commissioner 
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FREDERICK R. DUDA, commissioner, dissenting. 

!J.,L{ 
I' , 

I believe that it was both unnecessary and unwise t:or 
the majority to find that an implied waiver of the lawyer-client 
privilege arose t:rom SoCal's request for recovery of the payment 
it made to terminate the Monterey Park landfill gas contract .. 

The fundamental issue in this case is whether Socal's 
decision to terminate the ~ontra~t through a negotiated 
settlement was a reasonable one in light of all the information 
that the utility'S decision makers had or should have had at the 
time the decision was made. The evidence needed to determine the 
reasonableness of SoCal's a~ions can be obtained through direct 
questioning of SOCal's decision makers to ~stablish what was 
actually known and through direct evidence presented by PSI> t~ 
show what Socal should have known at the time it terminated the 
landfill gas ~ontract.. The information contained in the 
documents SoCal seeks to protect is not essential to the 
resolution of this issue since our determination of 
reasonableness will depend on a review of SOCal's actions in 
light of the information its d~eision ~ket$ had or should have 
had when making the decision, and n2t on any evidence concerning 
the knowledge or opinions of SOCal's attorneys. 

The majority correctly notes that California courts may 
find an implied waiver of the attorney-client privilege when 
tundamental fairness requires disclosure of otherwise privileged 
information because a plaintiff has placed in issue a 
communi~ation which goes to the heart of the claim in 
controversy, but are unlikely to do so where the substance of the 
protected communication is not itself tendered in issue b1lt 
instead simply represents one ot: several t:orms of indirect 
evidence in the matter. (~, Hitghell v, SU~ri2r Q9Urt, (l984) 
37 Cal. 3d 591, at 604, 606.) Where the majority errs is in its 
determination as to which of these circumstances is present in 
the SOCal case. 

The conceptual thread that ties together the California 
• cases which found implied waivers is the common sense notion that 
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a plaintiff should not be permitted to make a claim that is 
centrally dependent on or would be absolutely barred by evidence 
available only in privileged documents which the plaintiff 
retuses to make available to his or her opponent. For example, 
when accountants were sued tor negligent tax advice, the 
privilege protecting tax returns tor relevant years was 
appropriately deemed waived since the tax consequences that would 
have been revealed by the tax returns were at the very heart of 
plaintiff's claim that she had been damaged by defendants' bad 
advice. Indeed, plaintiff could not establish all essential 
elements of her case without proot of statements and computations 
in her tax returns. To permit plaintiff to. produce evidence of 
the contents of those returns while successfully resisting their 
disclosure on grounds of privilege would have been manifestly 
unfair to defendants. (Wilson v, Superior Court, (1976) 63 Cal. 
App. 3d 82S (referenced in Miller y. Supe~i2r Court, (1980) 111 
cal. App. 3d 390, cited by majority.) 

Similarly, in Fremont Ing~mnity Co. v. Superior Court, 
(1982) 137 Cal. App. 3d 554, where a fire insurance Claimant was 
indicted for arson during the discovery phase of his civil 
litigation, it was appropriate for the court to order plaintiff 
to either submit to deposition or abandon his claim since the 
basis of his law1;.ui t was so inconsistent with the continued 
assertion of a privilege (against self-incrimination) as to. 
compel the conclusion that privilege had in fact been waived. 
The Fremon; court characterized the sought after testimony as 
*vitally relevant,* to. an issue (arson) that was necessarily 
raised by plaintiff's claim. Discovery of this information was 
clearly essential to a fair resolution of the ease, since a 
finding of arson would have provided a complete defense for 
defendant insurers. 

And in ~rrit; v. S~rior Court, (1970) 9 Cal. App. 3d 
721, the court properly upheld disclosure of attorney-client 
communications on the ground that plaintiff had placed in issue 
the decisions, conclusions, and mental state of his then attorney 

• by alleging that the defendant insurer's attorney had so. contused 
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plaintiff's attorney as to prevent the plaintiff from settling 
the claim within the limits of the insurance policy. As the 
California supreme Court in Hitshell, §upra, at 60S, points out 
in its summary of the Herritt case: NSince plaintiff was 
necessarily forceQ to prove his case by reference to the mental 
state of his counsel, the defen~ant was entitled to inquire into 
communications relatinq to that state. N 

The tie that binds eases finding no implied waiver is 
the equally common sense notion that where a party has not placed 
either the contents of the privileged communications or the 
mental state of its attorney direetly in issue, the important 
public policy behind the attorney-elient privilege outweighs its 
opponent's need for any indirect evidence that might be provi~ed 

by the privileged communications. Thus, for example, in a legal 
malpraetiee action the defendant eould not overcome plaintiff's 
attorney-client privilege in order to qet access to her 
communications with subsequent attorneys even though those 
communications mignt have reveale~ facts reqarding the date she 
became aware of the facts necessary to support her malpractiee 
action which would bolster defendant's statute of limitations 
defense. (Mill~r v. superi9r Court, ~pra.) The Hiller court 
distinguished ~rritt, supra, on the ground that there plaintiff 
had placed his attorney's state of mind directly in issue, 
whereas Miller placed only her own state of mind in issue. (I£., 
at 394-~9S). The court note~ that while plaintiff's state of 
mind was clearly in issue and could be proven by any competent 
evidenee available to the parties,. the mere fact that her state 
of mind was in issue did not cause a waiver of her privilege 
concerning confidential communications between her and attorneys 
she consulted after the alleged malpractice. (~.) 

Hitehell v. su~ri2t Coyrt, supra, the leading 
california Supreme court ease on the subject of implied waiver, 
provides a second qood example of a situation where implied 
waiver was not found because 
were not directly in issue. 
distributors of the ehemical 

the privileqed communications souqht 
The plaintiff sued manufacturers and 
OBCP, which she eontended had 
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contaminated her drinking water and caused grievous personal 
injury and severe emotional distress. During the course of 
discovery, the plaintiff disclosed that she had diseussed 
warnings about DBCP with her attorneys. Strongly suggesting that 
her discussions with her attorneys were themselves the cause of 
much of plaintiff's emotional distress, defendants sought to 
compel her to reveal the details of these discussions. 
Defendants argued that by alleging emotional distress plaintiff 
had rendered discoverable the source and sUbstance of all 
information she had received about DBC~, and contended that such 
discovery was necessary in order to determine the geniuneness of 
plaintiff's claim for emotional distress. Citing Hiller, supra, 
with approval, the court found that while plain~itr's knowledge 
about the health hazards of DBCP was both relevant and 
discoverable, her cause of action for emotional distress had not 
put into issue her attorneys' state of mind; the real issues were 
~ knowledge and state of mind, which could be determined by 
direct questioning without examination of the information 
transmitted by her attorneys (Mit~ell, supra, at 606-607.) 

The Mitchell court made it clear that even if the 
communications in question were relevant, the attorney-client 
privilege would still act to exclude them. Having quoted 
ScblumbetSer I,imite~y, Sup~tior cou~, (19S1) 11S cal. App. 3d 
386, at 393, to the effect that: NPrivileged communications do 
not become discoverable because they are related to- issues raised 
in the litigation •••• If tendering the issue of damages in a 
malpractice action waived the privilege, there would be no 
privilege •••• N, the court noted that *courts and legislature$ 
have long recognized that the privilege will at times shield from 
view otherwise relevant evidence. This court has no intention of 
abandoning that principle here. N (Mitchell, sypra, at 607, 608.) 

A final useful example is provided by Transameri~a Title 
IDsurapce Co. v. §yperiQr COUrt~ (1987) 188 Cal. App. 3d 1047, 
where the court found that an insurer does not waive the 
attorney-client privilege'where it is not defending a Nbad faithw 

~ lawsuit on the basis of the affirmative defense of Nadvice of 
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counsel .. N After acknowledging plaintiff's contention that it 
needed the documents t~ verify the degree to which Transamerica 
relied on and was continuing to rely on the advice of its 
counsel, the court noted that Nthe privilege is not to be set 
aside when one party seeks verification of the authenticity of 
its adversary's positionN (~ .. , at 10S3) , and concluded that: 

NIn view of Transamerica's stipulation that it 
will limit its use of the advice of counsel defense, 
the issue about whether Transamerica continues 
to decline to pay the claim and is maintaining 
the litigation in bad faith is a question only 
about the state of mind of Transamerica's 
corporate decision makers ..... consequently, the 
sought for communications bear only an indirect 
relevance to the lawsuit, and their disclosure 
would significantly burden the privilege accorded to 
Transamerica and its attorneys .. N (~ .. , at 1054.) 

Although the majority seeks to characterize the SoCal 
situation in a way that makes it fit within the line of eases· 
which found an implied waiver of confidentiality privileges, its 
efforts fall short of the mark.. The case before us does not 
involve a plaintiff who is making a claim critically based on 
information which it will not reveal and which is not available 
from another source. The information in socal's privileged 
documents is neither critical nor unavailable. A brief 
description of the evidence the majority considers critical is 
necessary to make my point. 

Socal has stated that it intends to meet its burden of 
proof in this case by presenting the economic analyses that were 
considered at the time of the decision to negotiate termination 
of the contract and the contract itself.. socal contends that the 
validity of the contract can be contested in briefs or determined 
through the Commission's own legal interpretation of the 
contract. The majority concludes that in order to make a 
persuasive case Socal must 1) show that according to economic 
analyses available to its decision makers at the time of the 
decision to terminate the contract, it would be less costly to 

• terminate the contract and make the termination paYlllent (and to 
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purchase necessary gas elsewhere) than to continue taking gas at 
the cont:~act price; and 2) demonstrate that according to the 
intormation that its managers knew or should have known at the 
time, termination was the best legal option under the contract, 
there was no reasonable possibility of invalidating the contract 
short of termination, and the termination payment was preferable 
to paying damages under the contract. 

The majority's implied waiver argument is essentially as 
tollows. SOCal contends that the Commission may determine for 
itselt what information SOCal's managers should have had to make 
the decision, but believes that the information the managers 
~ualJ~ had is unavailable to the Commission because of the 
attorney-client privilege. ~his is unfair, and provides the 
Commission with an inadequate record to determine the 
reasonableness of SoCal's actions. Our concern as regulators His 
not merely with the outcomes of the utilities' decisions; we are 
also concerned with the process ~mployed to arrive at a 
particular decision.* (D.&7-12-039, Slip Qpinion at 32.) *The 
purpose of our review of the documents in this case is not to 
assure that the analyses overwhelmingly supported SoCal's 
eventual decision,* since the analyses *should have considered 
all aspects--gooa and bad--of socal's decision •••• should have 
fairly alerted the utility's decision makers of the pros and cons 
ot certain courses of action and should have discussed and 
explored various options under the contract.* (~., at 33-34.) 
*The purpose ot our review in these eases is to assure ourselves 
that a reasonably competent etfort was made to present the 
utility'S decision makers with the best information available 
when they made the decision.* (1£., at 34.) 

First, I must state that I ~ in basic agreement with 
the majority's description of SoCal's burden of proof. The 
reasonableness of ~ termination payment is inextricably linked 
to the legal question whether SoCal had some other option to 
terminate the contract at n2 cost. For example, if the gas 
supplied to socal was contaminated with chemicals that made it 

~ hazardous or otherwise unmarketable, or if the gas did not meet 
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the BTU requirements specified in the contract, then perhaps 
socal's termination payment was unreasonable. 

Where I part company with the majority is in my analysis 
of the effect this way of framing SOCal's burden of proof has on 
the issue of implied waiver. The majority concludes that the 
legal analyses that Socal's managers actually considered in 
arriving at the decision to make the termination payment are so 
central to Socal's application that fundamental fairness requires 
disclosure of otherwise privileged information. I disagree. In 
my mind, the majority has gotten lost in the trees of process 
where it should have kept its eyes on the forest of substance. 
To m~, the critical issue is whether the decision was a 
reasonable one in light of the information SoCal's ~cision 
makers had, 2r sh2Uld h~ve had. I am not concerned about what 
SoCal's lawyers knew, since we are reviewing the reasonableness 
of the decision makers' decisions in light of what they knew or 
should have known, ~ the reasonableness of the lawyers' 
decisions or analyses. I do not agree that any concern we might 
have over the process QY which Socal actually arrived at its 
decision is essential to our reasonableness review. I prefer to 
el\\phasize What SoCal should have known over what it actually 
knew, since I assume that what it actually knew would be but one 
element of What it should have known. 

I agree that SoCal's privileged communications are 
relevant, but I do ~ Qelieve they are essential. As SoCal 
points out, PSO is perfectly capable of reading the contract at 
issue, questioning Socal's decision makers, analyzing the 
performance of the parties to the contract, and drawing its own 
conclusions as to the knowledge and understanding the utility'S 
decision makers should have had when making ~leir decision to
negotiate termination of the contract. PSO's recent 
comprehensive report on the reasonablene$s of SOCal's gas supply 
operations gives us great confidence that it can competently 
ferret out the facts needed to determine whether SoCal's decision 
was a reasonable one. Since our reasonableness review will 

• consider not only what socal's says its decision makers knew, but 
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also what PSO believes they should have known, I think PSO over
emphasizes the importance of the portion of SoCal's actual 
knowledge that is represented by its attorneys' confidential 
opinions. 

Furthermore, while the opinions of SOCal's lawyers 
regarding the utility's contractual options are part of the 
infor.mation its decision makers must have considered at they 
decided to negotiate a termination settlement, and may indeed be 

highly relevant to a thorough understanding of SoCa1's decision 
making process, these facts alone do not render this privileged 
information subject to discovery. There is no client-litigant 
exception to the attorney-client privilege (People v. Lin~s, 
(1975) 13 Cal. 3d 500), and privileged communications do not 
become discoverable because they are related to issues raised in 
litigation. (p~hlumb~rger Lim~ed v. Superior C2U~, §Yp~, at 
393; Hitebell v. Superior Coutt, ~ra, at 607.)(1] 

I simply do not believe that SoCal has placed in issue 
communications which go to the heart of the claim in controversy. 
SoCal's privileged communications are not directly at issue here; 
our real concern is not the content of the attorneys' opinions or 
the state o~ the attorneys' minds but rather the reasonableness 
of the decision makers' conduct in light of the knowledge they 
had or should have had. Nor could the privileged communications 
act as an absolute defense to SoCal's claim for recovery of the 
termination payment. Furthermore, the essential elements of 
SoCal's burden of proof can be addressed without reference to the 

~ This does not mean, however, that relevant facts can be 
hidden within attorney-client communications. In qpjohn CO. v. 
ppited ~ates, (1981) 449 U.S. 383, at 395, the United states 
Supreme Court noted that the privilege only protects disclosure 
of communications; it does not protect disclosure of the 
underlyinq facts by those who- communicated with the attorney .. 
Thus, while a client cannot be compelled to answer the question, 
HWhat did you say or write to the attorney?,W the elient may not 
refuse to disclose any relevant fact within his knowledge merely 
because he incorporated a statement of such fact into- his 
communication with his attorney.. (~., at 395-396-.. ) . 
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privileged communications. In these circumstances, I cannot 
believe that fundamental fairness requires SoCal t~ disclose 
otherwise privileged communications. 

The present case is much more akin to Mitohell, Hillet, 
IraDsamer1~, Sehlum~rget, and the other cases in which 
California courts have upheld the attorney-client privilege 
against implied waiver arguments on the ground that the evidence 
sought was not truly essential and could at best indirectly 
support the seeker's position. For this reason,. I would decide 
this issue in favor of SoCal. The attorney-client privilege is 
simply too important a legal principle to find waived except 
under certain egregious circumstances not present here. 

In the spirit of compromise, I offered an alternate 
decision which would have ordered SoCal to make its key decision 
makers available for deposition by PSO, and deterred the 
attorney-client privilege issue until we had a chance t~ see 
whether PSO could be satisfied by evidence obtained through less 
drastic means. I still believe this would have been a preferable 
way to resolve this troublesome issue, and am sorry my colleagues 
did not agree. I hope they teel differently after reading my 
dissenting opinion. 

Frederick R. OUda~ Commissioner 

December 9, 1987 

San Francisco, california 
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cited Labor Code sections create an exemption t~ the PhYSiCi~ 
patient privilege. We become much less certain that even ~tatute 

" as detinite as Public Utilities Code Seetion 463(b) justUfies an' 
exemption, and the even more qeneral languaqe of Publio/Utilities 
Code Sections 314 and 582 increases our uncertaintyjl' 

In short, we remain unconvinced that the~eferences to 
conflieting statutes and exemptions favor either;SOCal's or PSD's 
position on this issue. Moreover, despite o~r~quasi-jUdiCial 
powers, we are uncomfortable entering a fiel~ot statutory 
interpretation that extends beyond our specrl jurisdietion. 
Reconciling these statutory confliets is ~re appropriately 
performed by the courts, and we would prefer t~ deter to their 
expertise' in these matters. ~J' 

Because of the undispelled ~certainty on this issue, we 
will decline to base our decisio~na finding that an implied 
statutory exemption from the lawye -client privilege exists in 
proceedinqs before the Commissio • 

3. The Policy underlying ke Lawyer-cJ.ient Privilege v 
the Policy Behind Pcztrlie utility Regul.a'!;ion 

PSO has argued thatlthis case presents an instance when 
the admittedly strong public!pOlicy underlying the lawyer-client 
privilege must yield to anj'even stronger public policy, which is 
expressed in the extraor~nary powers that the Constitution, the 
Legislature, and the co~s have given the commission over the 
operations of requlated!utilities. 

~here is no~estion that the laWyer-client privilege is 
one of the stronqestjPrivileges in the Evidence Code and one that 
has consistently be$n upheld against many competing interests. One 
state appellate ju/tice went so far as to describe the privilege as 

f 
NsacredW (People y Kor (1954) 129 cal. Ap~. 2d 43& at 447). ~he 

california Supre~e Court has been only slightly less enthusiastic 
about the privilege: 

rwhilJ it is perhaps somewhat of a hyperpole to 

~ t~ the attorn:~:l:ent privileqe as 



• 

• 

• 
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/ ,-
principle in a series of U.S. Supreme Court cases holdin~~at 
closely regulatea ~usinesses have no· reasonable expeet~t1on of 

/ 
privacy and are subject to warrantless searches, which would 
otherwise be prohibited by the Fourth Alnendment. // 

We are reluctant to rely on these cases, however, for 
several reasons. First, the cases PSO cites~fer to the liquor 
and firearms industries, and the decisions/contain some indications 
that the Court distinguished these industries on the basis of their 
lonq history of fe4e~al control o~ the~ormous health an4 safety 
problems they pose. (ponovan v Dewey/(1980) 452 U.S. 594, 606.) , 
Second, the cases do not refer directly to evidentiary privileges. 
Third, although tho U.S .. SUprc.m.e cturt has concluded that certain 
rights, such as the .right to pr~~aey and the right to remain 
silent, do not apply to corpor*ions, recent eases involving public 
utilities' First Amendment r~hts have found that the special 
status of public utilities crees not limit some of their other 
rights, such as the ~iqh~O free speech. (~, ~i!ic GAs & 
Electric Co. y Public Ut~ties CQrnmissi9n (1986) ~.S. , 89 
L. Ed. 2d 1: Consolidat4d Edis2n >:0. v Public sery~ co:o:mi~on 
(1980) 447 U.S. $30.) I Fourth, courts hav.e held that the lawyer
client privilege appt1es fully to corporations in general~ We have 
found no case that;'uggests that the special status of public 
utilities limits their right to assert this privilege before courts 
or other aaministfative agencies. 

Once ~ain, we have found little guidance on how to 
resolve the app~rent conflict between the public policies 
unaerlying th~ privilege and those supporting public utility 
regulation. /BOth are strong prinCiples serving important public 
purposes. Ideally, this weighing' of competing policies should be 
perfor.xned t1y the Legislature or the courts, because of their more 
general j ~isd.iction and. outlook. Again we ~eel reluctant to 

! 

perfor.xn this weighing when the considerations on one side of the , 
scale--the interests served. by the privilege--are not matters 

/ 
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within our special jurisdiction or competence. Again we c 
that we should not base our decision on considerations 0 

policy when the decision would necessarily be clouded 
uncertainty. 

4. • ExPrgss Wai'V¢r . 

?SO argues that SoCal's notes of a me· ing with PSO 
members on August 23, 198.4, show that SoCal h voluntarily 
revealed enough information about the docume s PSO requested to 
constitute an express waiver ot the privil e for those documents. 

This arg'Ull'\ent is grounded in provisions o·f Evidence 
Code Section 912" which states that wai er occurs when the hold.er 
of thc privilegc voluntarily disclose "a Significant part of the . . 
communication.~ PSO argues tn~t wai er arose from SoCal's 
disclosure of the facts that Socal' attorneys had reviewed the 
Getty contract with an eye to th possibility and the consequences 
of terminating the contract and at the attorneys had concluded 
that SOCal could not escape i o~ligations under the contract 
without facing a suit for br ach of contract. 

'this ques~ion, l' e so many others in this ease, falls 
between the bounds clearl established in the ease law. ·It is 
clear that merely revea nq the tact that a privileqcd 

supra, at 603.) 
of the 

is not 
co:m:munieation 's 
privileqe. 

does not waive the privilege. (Hitchell, 
also clear that revealing a significant part 

(;!ulrik 
(1974) 38. cal. App. 3d S07, 8·11.) What 

hether revealinq the fact and the conclusions of a 
suffieient to qualify as a waiver of the 

I Travelers Ins. Companies v Supe~ior CQUrt (1983) l43 
d 436, the court rcviewe~ a similar question concerning 

the exte t of disclosure needed to find a waiver. The court 
define the question as whether the disclosure was wwide enough in 

and deep enouqh in substance t~ constitute a 'significant 
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part of the communication.'" (143 Cal. App. 3d at 444.) 
also referred to tb:e test stated in Wigmore on EVidence: 
the disclosures had reached that "certain point of disc 
which fairness requires that Cthe client's) privilege 
whether he intended that result or not." (143 Cal. 
445.) On the facts of that case, the court found 
disclosures in question were preliminary, founda 
vague. 

Atter considering this precedent, 
disclosure of the fact of its attorneys' re 

cease 
at 

quite 

aqreement and the conclusion of that.revi to certain me~ers of 
PSO is not an express waiver of the laW¥. r-client privilege. 
Applying the test of Trayelers, the di closure seems neither 
particularly wide in scope nor dee~' substance. under Wigmore's , 
test, our sense of fairness does no compel us to find a waiv~r. 
As a practical matter, we also wi to encourage our utilities to 
continue informal discussions w' our staff. These discussions 
would doubtless be inhibited b a strict application of the waiver 
exception to these conversat' ns. If we are too eager to find an 
express waiver, our staff 11 soon encounter repeated claims of 
privilege any time their onversationsvith the utilities' 
representatives touch 0 legal questions. This would not be a 
desirable state of af 

5.. w • 
PSD has so urged that the nature of Socal's application 

and recover the settlement payment in rates is an 
implied waiver 0 the privilege. We also perceive TORN's arguments 
to be grounded n this notion. 

Cou ts have found an ilnplied waiver, not based in 
statute, in veral california cases when fundamental fairness 
requires d'~closure of otherwise privileged information because a 
plaintiff s placed in issue a communication which goes to the 
heart of the claim in controversy. (~Mitebell v SUperior 
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5. There is a strong pUblic interest in e~t~~ent, 
e~~ective, and fair regulation of california's p~~~ utilities. 

6. The Legislature has tailed to enact ~specific exemption 
from the lawyer-client privilege for proceedi~s betore the 

commission. ~ 
7. Exceptions to the Evidence Code' privileges have been 

created by ~oth the Legislature and the urts. 
8. The Constitution and the Legi~ature have given the 

Commission extraordinary powers over ~lic utilities. 
9. At a meeting with members Q~ PSD on August 23, 1984, 

SoCal voluntarily revealed that it;/attorneys had reviewed the 
Getty contract with an eye to the 'ossibilities and consequences of 
termination and that the attorne ,s had concluded that SoCal could 
not escape its contract obligatons without facing a suit for. 
breach of contract. 

10 •. In an application ~r recovery ot tuel-relatee expenses, 
socal must demonstrate, by ~ear and convincing evidence, that the 
expense was reasonably an~~dentlY incurred. The test of 
prudence in such cases is; In light of all the information that the 
utility'S decision make~ knew or should have known at the time, 
was the decision reaso~le? 

11. As the cons~tutional agency charged with oversight and 
economic regulation ~ the state's monopoly utilities, the 
Commission's concern/is not merely with the outcomes of the 
utility'S deCision~ we arc also concerned with the process 
employed to arrivetat a particular decision. 
COnclusions or LaY: 

1. In cam~ review is a proper procedure for evaluating 
documents ClaimLed to be protected by the attorney's work product 
privilege. 

Z. The . onstitution authorizes the Legislature to enact 
provisions th~ assure tundamental fairness and due process in 
proceedings before the commission. The Commission's ability to 

/ 

.- 37 -



• 

• 

• 

. ... .... .. 
A.S6-09-030 ALJ{BTC{fs 

establish its own procedures is limited by the Constitution I and 
the Constitution does not empower the Commission t~ establ' h 
procedures that supercede statutory privileges. 

3. A specific statutory reference to the Evidenc 
provisions is not required to create an exception to 
privileges. 

4. Socal's disclosures to PSD in the meetin 
1984, did not amount to an express waiver of the 
privilege. 

statutory 

s. An implied waiver of the lawyer~clie privilege arose 
from SOCal's request for recovery of the te 
the specific facts of this case. 

6. Because of the ilnportance of th lawyer-client privilege, 
the scope of Socal's implied waiver shou be limited as mu~ as 
possible. The requested documents Shoua(d De reviewed in c~r~ by 
an ALJ other than the one assi911ed to e hearing of this case 
Defore any portions of the document are disclosed to PSD • 

IT IS ORDERED that: 
1. Gas Company (SoCal) shall produce the 

fifteen documents identifi in response to Publie Staff Oivision's 
CPSD) Data Request No. 11 dated OotoDer 9, 1986, and not already 
produced, for in eametA nspection by an Administrative Law Judge 
CAIJ) other tb.a."l the A assigned. to the hearing of this 
application. The ell' f Al:J shall designate the AIJ to review the 
documents and shal inform SoCa.l within 15 days of the effective 
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