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S? 12 07:1 Decision _<..: ___ _ DEC 221987 
BEFORE THE PUBLIC UTILITIES CO~SSION OF THE STATE OF CALIFORNIA 

In the Matter of the Application of ) 
SOUTHERN CALIFORNIA GAS COMPAN".:C to ) 
revise its rate under the ) 
Consolidated Adjustment Mechanism. ) 

------------------------------) 

Application 86-09-030 . 
(Filed september 19, 1986) 

ORDER CORRECTING DECISION 87-12=026: 

Decision 87-12-026, siqned December 9, 1987, 
inadvertently contained alternate pages which had been withdrawn by 
the assiqned commissioner prior to siqnature. This decision, 
reissued in its entirety, contains the correct pages. 
,S)lrmma:rv 

In this decision, we determine that Southern California 
Gas Company's (SOCal) request for recovery of a pay:nent it made to 
terminate a contract for purchases of gas created an implied waiver . 
of the lawyer-client privilege. We conclude that the legal 
an~lyses .underlying the decision to make the payment are so central 
to SoCal's application that fundamental fairness requires the 
disclosure of information that would otherwise be privileged. 
Because of. the ilDportance and sensitivity of this issue, we discuss 
in detail the arguments presented by the parties and our reaction 
to them.. 
Background 

On June 8, 1987, Southern California Gas Company (SoCal) 
moved for the Commission to review a ruling of the Administrative 
Law Judge (ALJ) assiqned to this proceeding. The ruling concerned 
application of the lawyer-elient and attorney's work produet 
privileges in proceedings before the Commission. SoCal's m.otion 
was the latest in a series of filings on this topic. 

The events that gave rise to these filings grew out of a 
contract that SoCal entered into with Getty Synthetic Fuels Energy, 
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Inc. (Getty), governing the terms of Socal's purchases of gas from 
Getty's facilities at a Monterey Park landfill. The terms of the 
contract would have required Socal to pay extremely high prices 
after 1983, so Socal eventually negotiated a termination o·f the 
contract in 1986. As part of the termination agreement, SoCal paid 
Getty a $7.4 million lump sum payment. 

Socal sought recovery in rates of the $7.4 million in the 
application that initiated this proceeding. As part of its 
discovery in preparation for hearings, PUblic Staff Division (PSD) 
submitted a data request asking for *any legal analyses, prepared 
prior to execution of the settlement agreement, which dis~uss, 
refer or relate to early termination of ,the agreement of SoCal's 
liability to (Getty) in the event of breach or termination of the 
contract by Socal.* Socal refused to answer PSD's request on 
grounds of the laWyer-client and attorney's work product privilege. 

Atter some exchanges of correspondence, PSD on April 2, 
1987, filed a ·motion to compel the production o·f the requested 
materials. SoCal filed its response on April 10 and resisted PSD's 
motion. PSD replied to SoCal's response on April 150. 

On May 22, 1987, the ALJ issued. a ruling directing SoCal 
to submit the disputed documents for in camera inspection. SoCal 
requested a stay of the ;.:rJ's ruling on May 29, and the 1\L:J issued 
a 'ruling granting the stay on June 3 to the extent that SOCal's 
claims were based on the lawyer-client privilege. Since in camera 
inspection is permissible for documents that are protected only by 
the attorney's work produet privilege, the ruling instructed. Socal 
to comply with the earlier ruling and produce for in eam¢tA 
inspection any documents not claimed to- be lawyer-client 
communications. SOCal ~~sequently submitted one of the 15· 
documents for in cam¢ra inspection, and partial disclosure was 
orde:r'a:.~ f.':J::: that document. 

,t,.", > 

On June 8, Socal filed a motion tor review QY the 
commission of the ALJ's ruling. PSD filed its opposition to this 
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motion on August 3. Oral arqument of SoCal's motion was held on 
August 10, and arguments were presented ~y SoCal, PSD, and Toward 
utility Rate Normalization (toRN). 

In the context ot this case, the issue tor our resolution 
is whether a utility may lawfully ~e directed, against its will, to, 
disclose documents for in camera inspection when the utility has 
claimed the lawyer-client privilege protects those documents. This 
issue is now ripe 'for our decision. 

Although Socal has also appealed the portion o:f the 'ALJ's 
ruling that discussed the attorney's work product privilege, we 
conclude that the work product privilege is not at issue at this 
time. The AI:!'s ruling directed Socal to produce documents claimed 
to be protected by the work product privilege for in cameta 
inspection. Even it the documents are privileged work product, as 
SoCal asserts, the in camera inspection directed by the order is 
appropriate. (~ll9WS v SUperiQr Court (19S:0) lOS: Cal. App .. 3d 55: 
se~. American Mutu~l LiMility Insurance CQ. y supe:r:ior Court 
(1974) 38 cal. App. 3d 579.) Thus, the claimed work product 
privilege does not raise the troublesome questions that the lawyer
client privilege does, and the remainder of this decision will 
address only the lawyer-client privilege., 
me Privilege 

In california, the lawyer client privilege has been 
codified as Evidence Code Section 954. As pertinent to this ease, 
Section 954 states: *The client, whether or not a party, has a 
privilege to refuse to disclose, and to prevent another from 
disclosing, a confidential communication between client and 
lawyer. * One of the crucial terms of this privilege, the 
*contidential communication between client and lawyer,* is defined 
in Evidence Code section 952 to mean: 

*information transmitted between a~~l~~~t and 
his lawyer in the course of that r.~~~tionship 
and in confidence ~y a means Which, so' far as 
the client is aware, discloses the information 
to no third persons other than those who are 
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present to further the interest of the client, 
in the consultation or those to whom disclosure 
is reasonably necessary for the transmission of 
the intormation or the accomplishment of the 
purpose for which the lawyer is consulted, an~ 
includes a legal opinion tormed and the advice 
given by the lawyer in the course of that 
relationship. * 

Another pertinent provision is Evidence Code Section 
91S(a), which states, *the presiding otficer may not require 
disclosure of intormation claimed to be priv11eged ••• in order to 
rule on the claim of privilege.* 
socal's ~nt§ 

SoCal, in its various tilings, advances several arguments 
in support ot its position. 

1. The 'f;rinlcgc .)\ppl~ in EQS PrQS:e~ings 
First, So cal argues that the privilege clearly applies in 

proceedings before the commission. Socal believes the 
Legislature's intent is clearly stated in Evidence Code Section 
910: 

*Except as otherwise provided by statute, the 
provisions of this division (including Evidence 
CoQe section 9S4J apply in all proceedings. 
The provisions of any statute making rules of 
evidence inapplicable in particular 
proceedings, or limiting the applicability of 
rules of evidence in particular proceedings, do 
not make this division inapplicable to such 
proceedinqs.* 

SoCal continues this argument by noting the definition of 
*proceedinq* in Evidence Code Section 901: 

*'Proeeed.in~' means any action, hearing, 
investigat:l.on, inquest, or inquiry (whether 
conducted by a court, administrative ageney~ 
hearing officer, arbitrator, legislative body, 
or any other person authorized. by law) in 
Which.. pursuant to law.. testimony can be 
compelled to be given.* 
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In SoCal's opinion, these statutes make it clear that the 
lawyer-client privilege applies in commission proceedings. Even 
though PUblic Utilities Code Section 1701 st~tes that wthe 
technical rules of evidence need not be appliedw in POC 
proeeeding~, the second sentence of Evidence Code Section 910 
requires application of the lawyer-client privilege.. Section 910 
requires a specific statutory exception to' render the lawyer-client 
privilege inapplicable, according to SoCal, and no such provision 
exists in the PUblic Utilities Code. 

Socal completes its argument by pointing out that it is 
settled law that this privilege covers a corporate client as fully 
as an individual. 

2.. The Ertv;ilege Serves AD Important Puxpos.,e 

SOCal believes that the strength that the lawyer-client 
privilege has maintained over the years re~lects a recognition that 
it serves a very important purpose.. SOcal thinks that the 
interests of the utility's ratepayers are best served when the 

utility gets full, fair, and frank advice from its lawyers. Any 
erosion of the lawyer-client privilege for utilities will undercut 
the ability of utilities to receive such frank advice, in S¢Cal's 
opinion.. The inevitable tendency will be for utilities to obtain 
legal advice through oral communications, with a consequent loss of 
the precision that is more easily expressed in writing and which is 
often crucial in legal communications. Moreover, SoCal argues, in 
the absence of ~ strong privilege, any written legal advice will 
tend to be self-serving and to- be written with an eye to how it 
will later be viewed by the Commission and parties like PSO. 

3. Th~ Privilege Applies Even to Relevant COgunieations 
5oCal's opposition to PSD's request for the privileged 

documents is not based on a contention that the materials are 
irrelevant tc \ th,;.~ proceeding.. But even if the materials are 
extremely relevant, which SOCal does not presently concede, the 
privilege applies. The protections establiShed by the privilege 
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are not outweighed by considerations of relevance, according to 
Socal. In support of its position, SoCal quotes from a Law 
Revision commission'report: 

W(PrivilegesJ ~re intended to provide protection 
in circumstances where the courts or the 
Legisla~ure have (sic) determined from time to 
time that it is so important to keep 
information confidential that the needs of 
justice may be sacrificed in a given case to 
protect that needed secrecy.w (6 Calif. Law 
Revision Comm'n 309 (1964).) 

Thus, SoCal apparently urges the Commission not to 
consider the need for the requested materials in its deliberation 
on this issue. 

4 • §.oCal Bas Not Wai.yed the Privilege 

It is not disputed that a party may waive its privilege 
by taking certain actions. Socalasserts that it has do~e nothing 
to waive its privilege. 

The statutory provisions on waiver are set forth in 
Evidence Code Section 912: 

wExcept as otherwise provided in this section,. 
the right of any person to claim a privilege 
provided by Section 954 (lawyer-client 
privilege) ••• is waived with respect to a 
communication protected by such a privilege if 
any holder of the privilege, without coercion, 
has disclosed a significant part of the 
communication or has consented to' such 
disclosure lllade by anyone. Consent to 
~isclosure is manifested by any statement or 
other conduct of the holder of the privilege 
indicating consent to the disclosure •••• A 
disclosure in confidence of a communication 
that is protected by a privilege provided by 
Section 954 (lawyer-clientprivilege), ••• when 
such disclosure is reasonably necessary for the 
accomplishment of the purpose for which the 
lawyer ••• was consulteCl, is not a waiver of the 
privilege.w 

Socal points out that it has not revealed a significant 
part of the communication and thus has not waived the pl:'ivilege • 

- 6, .... 



• 

• 

• 

A.S6-09-030 ALJ/BTC/fs 

In its application and prepared testimony on the issue of the 
termination payment, Socal has made no mention of legal advice 
being rendered, of communications with. its lawyers, or of the 
eontents of the legal memoranda requested by PSD. 

Socal reacts to- PSD's assertion that the requested 
information is essential to $ocal's ease by repeating that 
relevanee or necessity is not a qround tor ignoring the privilege, 
as discussed above. SoCal also cites several cases for the 
proposition that the mere fact that a party has raised an issue to 
which the privileged communication is relevant does not amount to, a 
waiver of the privilege. 

S. :In CameRo Inspection Is Not Permitted 
When the Privilege Is Claimed 

socal relies on a portion of Evidence Code Section 915: 

W[TJhe presidin9 officer may not require 
diselosure of ~nformation claimed to be 
privileged ••• in order to rule on the elaim of 
privilege. w 

SoCal also quotes cases which have held that the presiding officer 
may not, review materials in camera to separate privileged from 
unprivileged materials. SoCal also argues that none of the several 
statutory "exceptions to this general 'rule apply to the 
c~rcumstances of this ease. 

6. No ~erenees Hay Be Drawn :trom the 
Assertion Qt the Priyilege 

$oCal argues that the Commission may not lawfully draw 
any inferences about the content of the communications from SoCal's 
assertion of the privilege and its refusal to produce the requested 
materials, no matter how much the assertion of the privilege may 
inconvenience the Commission. In short, the Commission should not 
infer that Socal is asserting the privilege because it has 
something to hide or because the requested materials eontain 
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information damaging to Socal~s positions in this case. SoCal 
cites Evidence Code section 913: 

WIf in the instant proceeding or on a prior 
occasion a privilege is or was exercised ••• to 
refUse to disclose or to prevent another from 
disclosing any matter, neither the presiding 
officer nor counsel may comment thereon, no 
presumption shall arise because of the exercise 
of the privilege, and the trier of fact may not 
draw any inference therefrom ••• as to any matter 
at issue in the proeeeding.* 

This rule of no inference, SoCal argues, is entirely 
consistent with the strong protections that have ~een incorP,Orated 
in the lawyer-client privilege, Which in turn reflect the strong 
policy supportinq full and frank communications between the lawyer 
and the client. 

7. The POC can R.esolve This' case Without 
Deciding This Issue 

Finally, SoCal s\!qgests that it is unnecessary for the 
Commission to decide the important question of the application of 
the lawyer-client privilege in order to resolve this particular 
case. Socal is wil1inq to place its contr~ct with Getty in 
evidence, and it will supply the economic analyses it relied on in 
arriving at the decision to make the termination payment. This 
evidence will be supported by appropriate witnesses, and SoCal 
~elieves that this evidence will be sufficient to meet its burden 
of provinq that the termination payment was reasonable ~nd prudent. 
If PSO has a legal theory that the contract was not binding,. and 
thus the payment was unnecessary, it may do its own research and 
argue its point in its brief. SoCal arques that information on the 
state of mind of its manaqers at the time they made the decision to 
make the termination payment is simply not relevant to this ease 
nor necc:5a-~ tor Socal to prove its ease. , . 

SoCal acknowledges that it bears the risk that the 
Commission may tind that it has failed. to meet its ~urden of. proof 
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under its suggested approach, and the Commission may acc?rdingly 
not allow the $7.4 mill~on payment to be recovered in rates. SoCal 
believes that it should have the choice of how it proceeds to 
present its case and meet its burden. Since SoCal has not placed 
the lawyer-client communications in issue in its request for 
recovery of the $7.4 million, PSO should not be allowed to 
transform the way that Socal has chosen to frame the issues, 
especially in light of the privileges protecting the requested 
materials. 
mD's Position 

In its various filings, PSD justifies its eiscovery 
request from several perspectives. 

l. The CQgmission's Cgnstitutional Authority 
First, PSD points out that the california Constitution 

grants the commission broad powers to regulate public utilities. 
Among these powers is the power to examine the records of all 
public utilities subject to the Commission's jurisdiction, as 
stated in Article XII, Section 6-. To accept SoCal's arc;u:ments, PSD 
asserts, one must accept that the Evidence Code somehoW' limits the 
constitutional authority of the Commission. PSD views it a a basic 
principle of law that the Constitution must prevail over 
conflicting legislative enactments. 

Second, PSO points out that the Commission has special 
status as a constitutionally created aqeney, and that part of the 
motivation for its constitutional origin was a desire to, remove it 
from the control of the Legislature. Article XII, Section S, for 
ex~ple, grants the Legislature authority to grant additioD~l 
authority' and jurisdietion to the Commission, consistent with the 
authority provided in the constitution. PSD reads this section to 
inaicate that the I.eqislature has. no authority to lim.it the 
Commission's authority and jurisdiction or o~~rwis~ to constrain 
the Commission in the exercise of its eonstitutional authority • 
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Therefore, PSO argues, even if we accept SoCal's arqument 
that the Legislature intended when it enacted the Evidence Code to 
restrict ,the Commission's review of the utilities' records, it 
could not have lawfully done so, since such a restriction would 
have conflicted with the Constitution. PSO finds support for its 
position in a formal opinion of the Attorney General that held that 
a statute that imposed a waiting period on ,appointments to' the 
Commission Wmay not in~ringe upon the Governor's constitutionally 
granted power to make immediate appointments when vacancies occur 
in the (CommissionJ. H (59 op. Att'y Gen. 273, 27& (197&).) 

PSO concludes that legislative statutes cannot limit the 
Commission's constitutional powers to examine the utilities' 
records, even if we assume that the Legislature intended such a 
limitation. 

2. 'l'he Leqislatux'e Bas Cord:irlIlecl the 
commission's BroM Discovery Powers 

PSO also argues that the Droad discovery provisions that 
the Legislature has enacted as part of the Publie Utilities Code 
create a statutory exception to the lawyer-client privilege. 
Evidence Code Section 910 applies the privilege Hexcept as 
otherwise provided DY statute.H PSO finds several sources for its 
asserted statutory exception. 

Public Utilities Code Seetion 314(a) provides: 
W'I'he commission, each commissioner, and each 
officer and person employed ,by the commission 
may, at any time" inspect the accounts,. DOoks, 
papers, anQ documents of any public utility.H 

Section 314(b) extends this right of inspection to records of the 
utility'S affiliates, subsidiaries, and parent corporations with 
regard to transactions with the utility. Section 313 authorizes 
the Commission to require the utility to produce records it 
xnaintains outsid.e of california. Furthermore,. Public 'Utilities 
Code Section 582 states: 
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WWhenever required by the commission, every 
public utility shall deliver to the commission 
copies of any or all maps, profiles, contracts, 
agreements, franchises, reports, books, 
accounts, papers, and records in its possession 
or in any way relating t~ its property or 
affecting its Dusiness.* 

PSD believes that the extensive powers given to the 
Commission under these sections amounts to: a statutory exception to 
the privilege of the Evidence Code. 

PSO counters socal's position that such exceptions 
require an explicit reference to the particular privilege in 
question by pointing out that several provisions of the Labor Code 
act as statutory exceptions to the physician-patient privilege 
(Evidence Code section 994), even though the Labor Code sections 
contain no specific reference to the privilege~ 

Thus, according t~ PSD, even if we accept SoCal's 
contention that the Evidence Code somehow limits the constitutional 
powers of the Commission, there is ample evidence that the 
Leqislature has empowered the Commission to require the producti,on 
of documents that would otherwise be protected by the lawyer-client 
privilege .. 

3. 'l'heJ,.aw Places Special Burdens on Monopolv vtilities 
PSI> also notes that m.onopoly utilities' riqhts are, by 

law, not coextensive with the rights of corporations in competitive 
industries or of individual citizens. In exchange for the economic 
monopoly the government grants public utilities, the utilities must 
accept certain special burdens. 

PSD cites several United States supreme Court decisions 
which est~lish that closely regulated industries ma:{ lawfully be 
subj ect to warrantless searches _. For other business.~s and 
individuals, ~uch warrantless searches would clearly violate the 
4th Alnendment .. ~,~~:'~~ court has applied a different standard to· 
closely regulated businesses, however, because,it has concluded, 
that such businesses have no reasonable expectation of privacy. 
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The Court has stated that Hthe business~an in ~ requlated industry 
in effect consents to the restrictions placed upon him.~ 
(~rshall v Bax:1ow's, Ine, (1977) 436 '0' .S. 307, 313.) 

. PSD finds an analQ90us restriction reflected in the broad 
powers the Commission possesses t~ inspect the records and 
documents of public utilities. The econo~ic benefits of monopoly 
status are acco~panied by an *obligation to provide the Commission 
with all of the information in its possession whieh affects its 
business whether or not that information happens to involve the 
cOmlnunication flow between the utility ana its attor,neys,H 
according to PSD. 

4. :toeal Bas Waived the Privil':ge 
PSO's argument that SOCal has waived the privilege has 

two components. First, PSD argues that SoCal has e~?ressly waived 
the privilege by disclosing a significant portion of the , 
communication.. second, PSt) believes that by requesting recovery in 
rates of the $7.4 million termination payment, SoCal has impliedly 
waived the privilege. 

PSO finds the express waiver occurred during a meeting 
between SoCAl and some members of PSt). During this ~eetinq of 
Auqust 23, 1ge4, Socal discussed the possibility of negotia~ing 
with Getty for a one-time buyout of the Monterey Park landfill 
contract. In response to a question from one of the pst) 
participants in the meeting about why SOCal could not j'ust walk 
away from the contract, one of Socal's representatives explained 
that Hour attorneys bad gone over the contract several times. 
There is no way we could legally cancel the contract and we would 
be subject to a l~w suit,* according to SoCal's notes of the 
meeting. 

PSt) o~serves that Evidence Code Section 912 and several 
supporting cases state that the lawyer-e:,~cnt. :,rivilege is waived 
wh.en the bolaer of the privilege bas aisclosed Hasignificant 
portion of the communication.* In this instance, PSD contends that 
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the disclosure of the fact that Socal's attorneys had reviewed the 
document with an eye to avoiding the termination payment and had 
concluded that Socal could not abandon the contract without 
breaching it and being liable for damages is a disclosure of a 
significant portion of the communications that PSD had requested. 

PSD finds an implied waiver in the fact~that SoCal has 
placed the validity of the contract at issue by requesting recovery 
in rates in its application to the Commission. PSD points out that 
the courts have concluded that fundamental fairness requires a 
finding of an implied waiver of the privilege in a variety of 
circumstances. Typically waiver is found when the assertion of the 
privilege is inconsistent with the purpose of a party's position in 
the case. For example, when a plaintiff was charged with arson 
after suing his insurance company under a fire policy, the court 
concluded that his right against self-incrimination had been waived 
because of the nature of his suit. In another case,. the court 
concluded that. the lawyer-client privilege is waived when a 

I 

defendant in an antitrust action raises a defense of reliance on 
I . 

advice of counsel. 
In the context of this case, PSD believes that waiver has 

occurred because SoCal' s request for ~ecovery of the termination 
payment is premised on the assertion that the settlement was 
reasonable which, in turn, is premised. on the assertion that the 
underlying contract was valid and binding. When SoCal filed its 
application, it knew that the Commission would grant the request 
only if it was satisfied that the termination payment was prudent. 
But the payment could be found prudent only if SoCal demonstrated 
that the contract was binding: If SoCal could have lawfully 
escaped from this onerous contract without making a payment, then 
the pa~~ent could not be found reasonable. 

According to PSD, Socal also knew that the Commission 
would apply its traditional test of prudence: Was the action 
prudent according to what the utility knew or should have known at 
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the time that the action was taken? PSO believes that the 
information that the utility should have considered when it decided 
to make the payment obviously included a legal analysis of $oCal.'s 
options under the contract. According to PSO, deciding the 
prudence of the termination payment required examination of tour 
questions. First, did SoCal undertake a legal analysis Of its 
options under the contract? Second, was that analysis competent 
and complete? 'rhird, was the ana~ysis considered by manag'ement 
when it made the decision? And fourth, did management act 
prudently in accordance with that the information conveyed in that 
analysis? 

PSD believes that these questions are so central to 
SoCal's request for recovery of the termination payment that 
fundamental fairness requires a eonclusion that SoCal has waived 
its lawyer-client privilege with regard to the communications 
concerning the termination payment and the supporting legal . 
analyses • 
'l'QRN's 'fOsi3;ion . 

'I'ORN's position was presented at the oral arqument of 
August 10. 

According' to TURN, the assertion that SoCal's contract 
with Getty was vlIolid and Dinding is an essential element of SoCal's 
request for recovery of the termination payment. The issue of 
SoCal's legal obligations is thus inherent in SoCal's claim. When 
the issue is framed this way, it is obvious t~ TORN that SoCal must 
either provide the backsround materials for all elements of its 
request, including the legal elements, or withdraw its claim for 
recovery of the termination payment. In TURN's view, the choice is 
SoCal's, Dut SoCal cannot in ~airness request recovery of the 
termination payment yet refuse to prov.ide relevant background 
materials . .t..., (Z',-~'f Delieves that Socal' s current attempt to- have the 
best of both worlds amounts to a :failure of proof • 
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l2.iseussion 
This issue presents a conflict between tw~ strong and 

important interests. On the one hand is the lawyer-client 
privilege~ one ot the most powerful and rigidly enforced privileges 
recognized by law. On the other hand is the public's interest in 
efficient, effeetive, and fair requlation of California~s public 
utilities, an activity that touches the daily lives of nearly all 
California residents and businesses. The stren9th of this interest 
is demonstrated in the constitutional origin ot this agency and in 
the broad powers the Legislature has granted the Commission in the 
areas of its jurisdiction. 

The acknowledged powers of the 'commission are reflected 
in the surprising fact that, as far as our ~esearch reveals, the 
question of the application of the lawyer-client privilege in the 
Commission's proceedings has never before been posed as directly as 
it has in this case. For decades, this Commission and its 
predecessor have functioned with the consistent~ if sometimes 
reluetant, cooperation of the regulated entities. Perhaps because 
of the undisputed powers of the Commission, no utility has 
previously asserted the lawyer-client privilege as plainly and 
persistently as SoCal has in this case. 

It is clear to us that recognizing the lawyer-client 
privilege to the extent urged by SoCal would slow down our 
proceedings and :make the task of gathering information, which is 
crucial to our analyses, much more difficult. Many of our cases 
have some bearing on legal issues, and during both discovery and 
hearing many otherwise privileged documents are typically freely 
disclosed. Recognition of the full'privilege would undoubtedly 
slow the pace of many of our proceedings and would bring several of 
our most pressing and important cases to a standstill. 

Nevertheless, if SoCal~s position is correct, it is our 
duty ~o uphold the privilege. Administrative inconvenience is not 
a proper ground for constraining the application of such a strong 
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privilege. If we are to deny SoCal's motion, we must solidly base 
j 

our ruling on logic and law. 
With these responsibilities and considerations in mind, 

we will carefully examine the points raised by the parties. 
1. Tb$ Constitution v the EVidence Code 

~l's basic position is that the Commission's 
proceedings are governed by the Legislature's enactment of the 
la"wyer-client privilege, Evidence Code Seetion 954. One of PSD's 
responses is that the powers granted to the Commission by the 
Constitution cannot be limited by legislative enactments. PSO 
believes that the constitutional power to examine records ap:t=llies 
in this case and cannot be l~ited by the lawyer-client privilege. 

T,ne general principle PSD asserts is beyond dispute. The 
constitution is the organic law of California, and the enactments 
ot the Legislature, itself a creation of the Constitution, cannot 
restrict or modify constitutional provisions unless the power to 
m~(e such restrictions or modifications is authorized by the 
Constitution. However, the specitic proposition PSO advances 
requires a closer consideration ot both PSD's arguments and the 
pertinent constitutional provisions. 

The Commission is among a mere handtul of administrative 
agencies created or empowered by the Constitution. Even among 
these few constitutional agencies, the extent of the constitutional 
enumeration of the Commission's powers and authority is 
extraordinary. Resolution ot the issue raised by PSD thus requires 
scrutiny of the Constitution's intended relationship between the 
Commission and the Legislature. . 

PSD's position is grounded in Article XII, Section 6, 
which authorizes the Commission to *tix rates, establish rules 
examine records, ••• take testimony ••• for all public utilities 
sul:>ject to its jurisdiction."~', This section acknowledges no role 
tor the Leqislature in the co:.nU.~sion's affairs, but other sections 
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in Article XII define the Legislature's powers with regard to the 
Commission. Section S, for example, states: 

W~he Legislature has plenary power, unlimited by 
the other provisions of this constitution but 
consistent with this article, to confer 
additional authority and jurisdiction upon the 
commission. w 

PSD argues that this section C]ives the Legislature the power only 
to expand and not to contract or limit the Commission's 
jurisdiction as established in Article XII. Thus, PSD sees no 
inconsistency between this section and Section 6. 

A section of Article XII not addressed by PSD or any 
other party is Section 2: WSubject to statute and due process, the 
commission may establish its own procedures. w This provision is 
illuminating because it makes clear that, at least in the area of 
procedure, the constitution authorizes the Legislature to enact 
statutes. that limit the Commission's powers, contrary to PSD's 
general position. Section Z provides further illumination to this 
issue when we examine the scope of the statutory authority created 
by this sections and consider Whether wprocedures,w as used in 
Section 2, includes evidentiary privileges. 

In considering the intended scope of the reference to 
statute in Section 2, we note that Section 2 also suDjeets the 
Commission's proceedings to the reql.1irements of due process. One 
of the primary purposes served by the due. process provisions of the 
unite~ States and california Constitutions is the guarantee of 
fundamental fairness and even-handed procedures before courts and, 
by extension, before adm.inistrative agencies. Because of the 
reference to due process in Section 2, we feel very confident that, 
at a minimum, the Constitution authorizes· the Legislature to' enact 
provisions that assure fundamental fairness and due process in 
proceedinC]s before the Commission. We are also convinced that the, 
establishment of evidentiary privileges talls within the general ' 
cateqory of procedures and thus within the area where, according to 
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the constitution, the ability of the commission to act is r~ited 
by legislative enactments. 

We conclude that the Commission's ability to establish 
its own procedures is limited under section 2 by both 
constitutional requirements of due process and legislation aimed at 
assuring fundalllental fairness.' Thus, contrary to PSD's position, 
the constitution itself has given the Legislature authority to 
enact statues that may limit the Commission's power t'o' set its own 
procedures. 

It is not immediately obvious how to reconcile the 
limitations on the Commission's authority contained in Section 2 

with the unfettered authority granted in section 6, the provision 
relied on by PSO. For the purposes of this ease, however, we find 
it unnecessary completely to resolve any apparent conflict. It is 
enough tor our present purposes t~ say that we find insufficient 
support in the constitutional provisions of Article XII t~ conclude 
that our proceedings are exempt from the lawyer-client privilege as 
enacted by the Legislature. 

2. the Egblic vtiliti~s QQae v the Evidence CQde 
It is beyond. d.ispute that the Legislature, as creator of 

the statutory la~er-client privilege, may also provide for limits 
or exceptions t~ that privilege. Exceptions may certainly be 
established by an explicit statutory reference, and the Evidence 
Code contains many such explicit exceptions (~, Evidence Code 
Sections 956-962). What is less clear, and what gives rise to the 
issue we discuss in this section, is 'whether an exception may be 
fo~ud in statutes that do not specitically refer to Evidence Code 
Section 9 S4 • PSO says it may, Socal says it may not. 

Evidence Code Section 954 beg-ins, NSubjeet to Section 912 
and except as provided by this artiele •••• N section 91Z concerns 
w"'~"'.·,~r, which will be discussed in a later portion of this 
Gecision. The remaining languaqe, Nexcept as provided by this 
article,' reters to Article 3 of Division S ot the Evidence Code 
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and would seem to l~it any exceptions to the explicit provisions 
of Sections 956-962. However, Division 8, which contains the 
Evidence Code's provisions on privileges, als~ includes section 
910, which governs the applicability of Division 8. That section 
states: 

*Except as otherwise provided by statute, the 
provisions of this division apply in all 
proceedings. The ~rovisions of any statute 
making rules of eVldence inapplical:>le in 
particular proceedings or limiting the 
applicability of rules of evidence in 
particular proceedings, do not make this 
division inapplicable to such proceedings. N 

Thus, section 910 seems to allow for statutory exceptions outside 
of those contained in Article 3 of the Evidence Code. PSD relies 
on this section in ar9Uing that certain provisions of the PUblic 
Utilities Code create exceptions to the lawyer-client privilege. 

At the outset we note that we read the second sentence of 
Section 910 to make clear that no exception to the privilege is 
created by PUblic Utilities Code section 170l, which. states that 
Nthe technical rules ot evidence need not be appliedH in the 
Commission's proceedings. 

PSD tinds its asserted exception in PUblic Utilities Code 
Sections 313 and 3l4, which empowers the Commission and its 
elnployees to inspect Hthe accounts, books, papers, and docu:ments of 
any publie utility,* even it these records are maintained outside 
of california. PSD also refers to Section 582, which requires 
utilities to provide contraets,agreements, papers, and records 
Nwhenever required by the Commission. H 

PSD supports its finding of an exception in these 
sections by pointing out that several sections of the Labor Code 
have been held to be exceptions to ,the statutory physician-patient 
privilege even though they contain~o s~eeific reference to the 
Evidence Code • 
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The Labor Code sections PSD refers to seem to refute 
Socal's contention that a specific reference to, the Evidence Code's 
provisions is needed to create an exception to the statutory 
privileges. F.rom this conclusion, it follows that our task is to 
determine whether any of the references in the Public utilities 
Code are sufficient to support an exception to Evidence Code 
Section 954. With this we enter a grey, uncharted wilderness of 
statutory interpretation, where courts have yet to tread. Little 
case law exists to guide us in our explorations, so we must proceed 
by referring to the few recognizable' landlnarks that we can discern. 
These landmarks primarily take the form of other statutes. 

One of the Labor Code sections referred to by PSO, 
Section 4055, requires a physician who makes certain examinations 
related to a workers' compensationprocecding to testify about that 
examination, even though parts of the examination would otherwise 
be protected by the physician-patient privilege (Evidence Code 
Section 994). Labor Code Section 6409 (the alncnded and renUl'llbered . 
version of one of PSD's references) requires physicians who treat 
an occupational injury or illness to 'prepare a report that is 
eventually filed with the Department of Industrial Relations. 
Under Labor Code Section 6412, these physicians' reports are 
admissible as evidence in proceedings before the Workers' 
Compensation Appeals Board, even though the reports may contain 
materials that otherwise would be privileged. 

PSD argues that these Labor Code provisions Hare examples 
of situations where the need of a state aqency for information 
outweighs the pUblic policy which is served by protecting the 
confidentiality of certain information,H and to some extent we 
agree. However, it appears to us that these statutes may also be 
viewed as codifications of existing. law on waiver, since they apply' 
in cases where the injured employee is likely to place the ext~~t 
of his injuries at issue. 'I'othe extent that these statutes ::.:.;. 
convenient reaffirmations of existing law, they provide little 
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guidance for our deliberations in this case. However, these 
sections demonstrate that the Legislature can draft and 'has drafted 
statutes that have the effect of overruling a privilege without 
specific reference to the Evidence Code. 

Another pertinent provision is PUblic Utilities Code 
Section ~63(b), which states in part: 

NWhenever an electrical or gas corporation fails 
to prepare of maintain records'sufficient to 
enable the commission to completely evaluate 
any relevant or potentially relevant issue 
related to the reasonableness and pruclence of 
any expense relating to the planning, 
construction, or operation of the corporation's 
plant, the commission shall disallOW that 
expense for purposes of establishing rates for 
the corporation. w 

This section has several, somewhat conflicting, 
implications. First, the Legislature has recognized the necessity 
that the utility, should bear the burden of supplying documents 
sufficient to allow us to be able to evaluate any relevant or 
potentially relevant issue relating to the prudence and 
reasonableness of expenditures for the construction and operation 
of the utility's plant. Second, there is no logical reason to 
lessen that burden for fuel-related expenses, such as the, ones 
involved in this case. Third, the Legislature has nevertheless not, 
eri.actecl a similar statute for fuel-related expenses. Fourth, we 
are uncertai~ whether even a relatively specific statute such as 
section 46-3 (1:» is suffieiently elear to justify finding an 
exemption from the statutory,privileges. 

Our review of these relevant statutes leaves us with two 
lingering ~estions. First, what siqnif1cance should be read into 
the fact that the Legislature has tailed to enact a specific 
exemption from the lawyer-client privilege for proceedings before 
the Co~is~ion? We are very reluctant to read much siqnificance 
into this omission without some evidence that enacting such an 
exemption had ever been considered by the Legislature. We are 
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equally reluctant to ignore this omission and to presume that we 
are .free to read such an exemption into more broadly worded 
statutes. 

second, how are we to determine whether a statute that 
makes no reference to the Evidence Code is sufficiently de-finite to
justify finding an exemption from the privileges of the Evidence 
Code? We are confident that PSO has aceurately concluded that the 
cited Labor Code sections create an exemption to- the physician
patient privilege. We become much less certain that even a statute 
as definite as Public Utilities Code section 463(b) justifies an 
exemption, and the even more general language of PUblic Utilities 
Code Sections 314 and 582 increases our uncertainty. 

In short, we remain unconvinced that the references to 
conflicting statutes and exemptions favor either SoCal's or PSO's 
position on this issue. It is possible that other parties in 
future proceedings may persuade us otherwise, but because of the 
presently dispelled uncertainty on this issue, we will decline to 
base our decision on a finding that an implied statutory exemption 
from the ~awyer-client privilege exists in proceedings before the 
Commission. -

3. The Policy Underlying' the Lawyer-cl.ient Privilege v 
tbs> Policy Behind Public utility RegulAticm 

PSD has argued that this case presents an instance when 
the admittedly strong publie polieyunderlyinq the lawyer-client 
privilege must yield to an even stronger public policy, which is 
expressed in the extraordinary powers that the Constitution, the 
Legislature, and the courts have given the Commission over the 
operations of regulated utilities. 

There is no question that the lawyer-client privilege is 
one of the strongest privileges in the Evidence Code and one that 
has consistently been upheld against Mny competing interests. One 
state appellate justice went so ~~l:- as to describe.the privilege as 
WsacredW (P~9Ple y-EOr (1954) 129 Cal. Ap~. 2d 43& at 447). The 

- 22 -



• 

• 

• 

: 

A.86-09-030 ALJ/BtC/fs 

california SUpreme Court has Deen only slightly less enthusiastic 
about the privilege: 

WWhile it is perhaps somewhat of a hyperpole to 
refer to the attorney-client privilege as 
'sacred,' it is clearly one which our judicial 
system has carefully safeguarded with only a 
few specific exceptions.* (Mitchell y ~perior 
~o:ur:t. (1984) 37 Cal. 3d 591, 599-600.) 

the strength of this privilege reflects the importance of 
the policies it promotes. Open 'discussions between the client and 
attorney on the facts ana tactics surrounding a legal matter are 
viewed as crucial to effective advocacy of the client's interest. 
thus, the privilege promotes the general public purpose of assuring 
that the judicial process gives fair and full consideration to the 
client's claims. The privilege also promotes the efficient and 
effective administration of justice. 

Nevertheless, exceptions to the privilege have been 
created by the Legislature and by the cou.rts. Presumably, these 
exceptions occur when other considerations of pUblic policy, such 
as fairness, are judged to outweiqh the interests protected by the 
privilege. The question raised by PSD's arswnent is whether the 
public's interest in the regulation of monopoly utilities can, at 
least at time~, outweigh the policies promoted by the lawyer-client 
privilege. 

The commission has clearly been given extraordinary power 
over public utilities by the Constitution and the Legislature. 
PUblic utilities Code Section 701 is perhaps the broadest statement 
of these powers: 

W~he commission may supervise ana regulate every 
public utility in the State and may do' all 
things, whether specifically designated in this 
part or in addition thereto, which are 
necessary and convenient in the exercise of 
such power and jurisdiction.-

, , 

PSO argues that this and other sections of the PUl:>lic' 
Utilities Code reflect a public policy that, ,when' applied to the 
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facts in this case, 'compel a conclusion that the Commission's need 
for information on topics within its jurisdiction overwhelms the 
privileges that mi~ht otherwise apply. PSO finds support for this 
principle in a series of u.s. Supreme Court eases holdin~ that 
closely re~lated businesses have no reasonable' expectation of 
privacy and are subject to warrantless searches, which would 
otherwise be prohibited by the Fourth Amendment. . 

We are reluctant to rely on these cases, however, for 
several reasons. First, the cases PSD cites refer to the liquor 
and firearms industries, and the decisions contain some indications 
that the Court distinqu'ished these industries on the basis of their 
long history of federal control or the enormous health and safety 
problems they pose. (D2DQvan v Dew~y (1980) 452 U.S. 594, 606 .. ) 
Second, the eases do not refer directly to' evidenti~ry privile~es. 
T~ird, a1thouqn the·U.S. SUpreme court has concluded that certain 
riqhts, such as the ri~ht to privacy and the right to remain 
silent,'do not apply to corporations, ~ecent cases involvinq public 
utilities' First Amendment riqhts have found that the special 
status of public utilities does not limit some of their other 
riqhts, such as the right to free speech. (~, Paciti~ Gas & 
Elee:Cric Co. v Publie utili:ti~§ C2Dission (1986) _ U.S. _, 89 
L. Ed. 2d 1: ~9n§21i~ted Edison ~~. y Public service c~mmission 
(1980) 447 U.S. 530.) Fourth, courts have held that the lawyer
client privilege applies fully to corporations in general. We have 
found. no ease that suggests that the special status of public 
utilities limits their right to assert this privileqe before courts 
or other administrative 4qeneies. 

Once aqain, we have found little quid.anee on how to 
resolve the apparent conflict between the publiepolieies 
,underlyinq the privilege and those supportinq publie utility 
r~::ul~;:;.on. Both are stronq principles serving' important public 
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purposes. Again we conclude that we should not base our decision 
on considerations of public policy when the decision would 
necessarily be clouded by uncertainty. 

4. EXPresS Waiver 
PSO argues that Socal's notes of a meeting with PSO 

me~bers on August 23, 1984, show thatSoCal had voluntarily 
revlealed enough information about the documents PSt> requ.ested to 
constitute an express waiver of the privilege for those docuxncnts. 

This argument is grounded in the provisions of Evidence 
Code Section 912, which states. that waiver oc~rs when the holder 
of the privilege voluntarily discloses "'a significant part of the 
communication.'" PSO argues that waiver arose from SoCal's 
disclosure of the facts that Socal's atto~eys had reviewed the 
Getty contract with an eye to the possibility and the consequences 
of terminating the contract and that the attorneys had concluded 
that 50Cal could not escape its obligations under the contract 
without facing a suit tor breach of contraCt • 

This question, like so many others in this case, falls 
}:)etween the bounds clearly established in the case law.. It is 
clear that merely revealing the fact that a privileged 
communication oceurred does not waive the privilege. (Mi:S:schell, 
supra, at 603.) It is also clear that revealing a si~ticant part 
of the content of the communication is a waiver. (;[u1:tik 
£r~<ttions. Inc. v Chester (1974) 38 cal. App·. 3d 807, SJ.J. .. ) What 
is not clear is whether revealing the tact and the conclusions of a 
communication is sufficient to quality as a waiver of the 
privilege. 

In rravele:ts Ins. Companies y Superi9r Q9uIt (1983) 143 

cal. App. 3d 43&, the court reviewed a similar question concerning 
the extent of disclosure needed to find a waiver. The court 
defined the question as whether the d5~elo.e'l%'e was "'wide enough in 
scope and deep enough in substance to--cotlStitute a 'significant 
part of the communication.'.... (143 .Cal .. App. 3d at 444.) 'rhe court 
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also referred to the test stated in Wiqmore on Evidence: whether 
the disclosures had reached that Hcertai~ point of disclosure at 
which fairness requires that (the client's) privilege shall cease 
whether he intenc:3.ed that result or not. N (143 cal. App'. 3d at 
445,.) On the facts of that ease, the court found. that the 

d.isclosures in question were preliminaryr foundational, and quite 
vague. 

After considering this precedent, we believe that SoCal's 
disclosure of the fact o~ its attorneys' review of the Getty 
agreement and the conclusions arrived at by its attorneys to 
members of PSD is not an express waiver of the lawyer-client 
privilege. Applying the test of Travelers. the disclosure 
seems neither particularly wide in scope nor deep in sUbstance. 
Under Wiqmore's test, our sense of fairness does not compel us to 
find a waiVer. As a practical matter, we also wish to encourage 
our utilities to continue informal discussions with our staff. 
These discussions would doubtless be inhibited by a strict 
applieation of the waiver exception to these conversations. If we 
are too eager to find an express waiver, our staff will soon 
encounter repeated claims of privilege any time their conversations 
with the utilities' representatives touch on legal questions. 'rhis 
would not be a desiracle state of affairs. 

5. ImPli~ waivro: 
PSD has also urg-ed that the nature of SoCal's application 

and its request to recover the settlement payment in rates is an 
implied waiver of the privileg-e. We also perceive ~RN's arquments 
to be grounded in this notion. 

Courts have found an ilnplied waiver, not based in 
statute, in several california eases when fundamental fairness 
re~ires disclosure of otherwise privileged 1n~or.mation because a 
plaintiff has placed in issue a communicat~on which goes to the 
heart of the claim in eontroversy. (~M:i;t2hell y Superior . ~ .. . -
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Court, supra. at 893.) T~ determine if an implied waiver applies 
in this case, then, we must consiQer whether SoCal, in requesting 
recovery in rates of the $7.4 million termination payment, has 
placed in issue its attorneys' communications on the validity of 
the contract with Getty and whether those communications go to the 
heart of SOcal's application. The case law on implied waiver is 
discussed extensively in ~, the leading california Supreme 
Court decision on this topic, and consideration of several of these 
cases is helpful in resolving this issue. Our discussion closely 
follows the Supreme court's analysis. 

Several cases support PSD's position that an implied 
waiver should be found in this ease. Two of these cases stand for 
the loqical proposition that waiver may be implied when the 
otherwise privileged communication is an obvious and direct part of 
the claim. For example, when an accountant is sued for negligent 
tax advice, the,privilege protecting tax returns for relevant years 
is deemed waived (Mill~~ v Superior Court (l980) III Cal. App. 3d 
390). When a plaintiff claims emotional distress, waiver of the 
psychotherapist-patient privilege (Evidence Code Section lOl4) has 
been recognized by statute (Evidence Code Section lOl&), so that 
finding an implied waiver is not necessary (In re Litschutz (l970) 
2 cal. 3d 4l5). 

A more subtle case is fremont Indemnity Co. v Su~eri2~ 
~utt (l982) l37 Cal. App. 3d 5S4. In that case, the plaintiff 
sUt~d his insurance company under a fire insurance policy. During 
the discovery phase of this civil action, the plaintiff was 
indicted for arson for the same fire. Plaintiff then refused to 
give his deposition in the civil action, claiming the 
constitutional privilege against self-incrimination. As summarized 
in Mitchell: 

6T~e Frem2nt court ordered plaintiff to- answer 
~r abandon his claim, noting (thatJ 'the 
gravamen of his lawsuit is so inconsistent with 
the continued assertion of a privilege as to 
compel the conclusion that the privilege has in 
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fact been waived.' In Fremont, the court 
correctly characterized the sought after 
testimony as 'vitally relevant' to an issue 
(arson) which was necessarily raised by 
plaintiff's claim. Discovery of this 
information was clearly essential to a fair 
resolution of the case, since a finding of 
arson would. have provided a complete defense 
for defendant insurers.w (Mitchell. supra. at 
60S, citations omitted.) 

Implied waiver was also found,in Merritt v Superior Court 
(l970) 9 cal. App. 3d 72l. The suit alleged a bad faith refusal to 
settle an insurance claim and further alleged that the defendant 
insurer's attorney had so confused plaintiff's attorney as to· 
disable the plaintiff from settling the claim within the limits of 
the insurance policy. As summarized in Mitchell at 60S: 

wThe ~~itt court upheld disclosure on the 
ground that plaintiff had placed in issue the 
decisions, conclusions and mental state of his 
then attorney by alleging that this attorney's 
confusion led to- the failure to- settle. Since 
plaintiff was necessarily forced t~ prove his 
case by reference to the mental state of his 
counsel, the defendant was entitled to inquire 
into communications relating to that state. W 

Several eases involving slightly different facts have 
found no implied waiver of the lawyer-client privilege Wwhere the 
substance of the protected communication is not itself tendered in 
issue, but instead simply represents one of several forms of 
indirect evidence in the matter.~ (Mitchell. supr~ at 606.) . 

For example, in Miller v Superior Court. supra. plaintiff 
brought a malpractice action against her former attorney. The 
defendant raised a defense that the statute of ltmitations had run. 
Since under the statute the limitations perio<l begins when the 

. plaintiff first had knowledge of the facts underlying her claim, 
defendant sought discovery of cOmM~~tions with the seven 
attorneys she had consulted since~& alleged malpractice had 
'occurred • The court denied discovery of the communications, 
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reasoning that it was the state of mind of the plaintiff, and not 
the state of mind of the seven attorneys, that was placed at issue 
in the ca$e. 

S2hlUltlberg~r, Ltd. y Superior court (1981) ll$ cal. App. 
3d 386, was another legal malpractice action. The defendant former 
attorney sought discovery of communications with plaintiff's 
Current attorney, on the qround that the later attorney had given 
advice that caused the damages that the suit attributed to the 
former attorney's advice. Discovery of these communications was 
again denied. The court apparently ruled that plaintiff's request 
for damages arising from the alleged malpractice did not permit a 
finding of an implied waiver when the relevance of the privileged 
commun~cations was created by defendant's theory of the case. 

Mitchell itself presents facts that relate to this case. 
The plaintiff brought an action against manufacturers and 
distributers of the chemical DBCP, which she contended had polluted 
her drinking water. Among the causes of action was a claim based 
on intentional inflietion of emotional distress'. Ouring discovery, 
plaintiff disc~osed that she had received warnings about the health 
effects of DBcP from her attorneys. Defendants sought to discover 
the details of these warnings as part of their investigation of the 
sources of the, information that led to the claimed emotional 
distress. Defendants' position was that plaintiff, by tendering a 
cause of action for emotional distress, had rendered the source and 
substance of all information she had received about DBCP subject to 
discovery. The Supreme Court denied discovery, agreeing. with 
plaintiff's assertion that her various claims had not put into· 
issue her attorneys' state of mind. According to the Court, the 
real issues were the plaintiff's knowledge and state of mind, 
evidence of which may be directly ascertained from her without an 
examination of the confidential communications. The Court also 
noted that plaintiff had never claimed .that the· information 
supplied by her attorneys had caused the emotional distress • 
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The particular. nature o~ the claim tor emotional distress 
~ay have determined the Court's decision: 

saying: 

NThe principal meas~re of reasonableness is 
whether her fears square with scientifically 
proven or suspected effects of DBCP, a 
relatively objective test whiCh can be applied 
by a trier of fact without delvin~ into all her 
sources of information or misinformation. N 
(Hitehell, supra. " at 60S.) 

The Court concluded its discussion of implied waiver by 

Nln sum, we do not find that plaintiff has put 
the information gained through other~ise 
privileged communications with her attorneys 
directly at issue, nor do we tind that 
disclosure of such communications will be 
necessary to a tair adjudication ot her claim 
for emotional distress. N (Mitch~ll, §u~r~, at 
609 .. ) 

Based on the guidance available trom these cases·,. we find 
the followir.~ questions helpful to· our deliberations: Has SoCal 
put the privileged communications directly in issue? Is the 
information contained, in the otherwise privileged communications 
between SOCal and its attorneys so essential to its request for 
recovery that disclosure of the communications is essential for a 
f~ir adjudication of its request? Is the gist of SoCal's request 
so inconsistent with its claim of privilege to compel the 
conclusion that the privilege is waived? Is the privileged 
information vitally relevant to an issue necessarily raised by 
SoCal's application? Is the substance of the privileged 
communication not itself tendered in issue but instead simply one 
of several forms of indirect evidence? 

In attempting to answer these questions, we first find 
that we are disadvantagoed because applications :before the 
COIlt.m3. ~~~ion are not required. to state certain specified elements of 
a cause of action, as complaints in courts are required. to do-.· 
Thus, soeal's application, as relevant to' this case,. merely 
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roquosts tho commission to issue and order Hfinding applicant's gas 
supply purchase, sequences, and storage operations for the recorded 
period July 1, 1985 through June 30, 1986- to have been reasonable.H 

The only references to the termination payment are contained an 
attachment to the application, in five pages of an approximately 
100-page report on socal's operations during this poriod. ThUS, 
the application in itself doosn't alert us to. the necessary 
elements of $ocal' s proof. 

However, the mere fact that the Commission allows general 
pleadings does not mean that issues in our proceedings will nover 
be sufficiently defined to justify a finding of an implied waiver~ 
it means that we must more closely consider precisely what SoCal 
must prove, and thus what it places in issue, when it requests 
recovery in rates of certain of its expenses. 

As a general statement, socal must demonstrate, by clear 
and convincing evidence, that its decision to terminate the 
contract and pay the termination payment was reasonable and 
prudent. In casos like this one, the Commission has applied the 
following test of prudence: In light of all the information that 
the utility's decision makers knew or should have known at the 
time, was the decision a reasonable one? This question more 
accurately states the necessary elements of Socal's proof, and 
focuses the present inquiry more clearly. 

soCal has stated that it intended to meet its burden of 
proof in this case by presenting the economic analyses that were 
considered at the time of the decision to terminate and the Getty 
contract itself. socal arques that the validity of the contract 
may be contested in briefs or determined through the Commission's 
own legal interpretations of the words of the contract. 

From $ocal' s framing of its intended prOOf and other 
materials filed in this case, we deduce.~atSoCal must make a 
persuasive Showing of two general point= to ~revail in this case. 
First, 50Cal must show that according to its economic analyses and 
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forecasts available to its managers at the time ot the deeision to 
terminate, it would be less costly to· terminate the contract and 
make the termination payment (anQ to purchase necessary gas 
elsewhere) than to continue to buy gas at the prices set in the 
contract.. Secona,. SoCal lnust delllonstrate, according to the 
information that its managers knew or shoulQ have known at the 
time, that termination was the best legal option under the 
contract, that there was no reasonable possibility ot invalidating 
the contract short of outright termination, and that making the 
termination payment was preterable to paying damages under the 
contract. 

The argument on implied waiver turns on this second point 
of proot. soCal has essentially argued that the Commission may 
determine tor itself what leg~l information SoCal's managers should 
have had to make the decision, but SoCal believes that what legal 
information the managers actu~11y had is unavailable to the 
Commission because ot the lawyer-client privilege • 

Thus, the issue tor our deci.sion is whether the legal 
information that Socal's managers actually reviewed and presumably 
relied on in deciding to make the termination payment to, Getty is 
so essential to SOCal~s claim, so Nvitally relevantW to its request 
for recovery,. that an implied waiver should be found .. 

We conclude that an implied waiver ot the lawyer-client 
privilege arose from Socal's request for recovery of the 
termination payment under the specific facts of this case. Our 
legitimate concern as the agency charged'with OVersight and 
economic regulation of the monopoly utilities is not merely with 
the outcomes of the utilities' deeisions~ we are also concerned 
with the process employed to arrive at a particular deci's.ion.. We 
would be derelict in our duty to the public, for example, if we 
approved without comment or reprimand a decis.ion that ignored 
available eontemporaneous information and was based on a coin fliv;-' . 
no-matter how economically beneficial the decision may fortuitously 
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turn out to ~e. Conversely, we have in the past approved for 
recovery expenses that in hindsight appeared to be poor ~argains if 
the utility was able to demonstrate the sounciness of the process 
and analyses that led to the decision to incure the expense. Our 
test of reasonableness and prudence in such cases is not Na 
relatively objective test which can be applied ••• without delvinq 
into all (the managers') sources of information or misinformationN 

(Mitch~ll, supr~ at 608). What the managers aetually considored, 
what they knew or should have known is a central and essential 
element o.f the utility's proof in these cases, and not merely 
indirect evidence ot the reasonableness of the decision. 

We thus conclud.e th~t the· legal analyses that SoCal's 
managers aetually c9nsidered in arriving at the decision to'make 
the termination payment are so.' central to SoCal's application that 
fundamental fairness requires disclosure o.f otherwise privileged 
info.rmati9n. To. paraphrase the decision in fremont Ingemnity Co., 
the gist of Socal's request for recovery of the termination payment 
is so. inconsistent with the continued assertion of the lawyer
client privilege as to compel the conclusion that the privilege has 
been waived. 

Therefore, we ~elieve that either SOCal must ~e deemed to 
have waived the lawyer-client privileqe by tendering the issue of 
the termination payment, or it must withdraw this element o·f its 
application. It would be inconsistent for SoCal to. proceed with 
its claim without providing some basis for its conclusion that the 
contract was valid and that the termination payment was preferable 
to its other legal options under the contract. 

SOCal has arqued that the knowledge that it might have to. 
disclose its legal analyses in future proceedings ~efore the 
Commission would tend to inhibit the frankness and completeness of 
its att9rn7Ys' advice and could even lead to reliance on imprecise 
oral co~~:i.,:ations. We think that this tear is over~lown. The 
purpose of our review o.r the documents in this case is not to 
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assure that the analyses overwhel~ingly supported SoCal's eventual 
decision. We believe that the analyses should have considered all 
aspects--good and bad--of socal's decision. The analyses should 
have fairly alerted the utility's decision ~akers of the pros and 
cons of certain courses of action and should have discussed and 
explored various options under the contract. The purpose of our 
revie~ in these cases is to. assure ourselves that a reasonably 
co~petent effort was made to present the utility's decision makers 
with the best information available When they made the decision. 
This should also have been SOcal's purpose as it prepared to make 
the decision, and this should continue to be SoCal's goal in making 
future decisions. My threat that is presented. by the possibility 
of later review in a Commission proceed.ing should act as an 
incentive for even greater thoroughness in the legal analyses, 
which we regard as a benefit to, not a damaging restriction on, 
SOCal's d.ecision making process. 

socal seems to fear that if its legal analyses are not 
protected, PSD or other parties may quote the analyses out of 
context to distort the actual analyses to suit their positions. 
That may happen, since advocates tend. to', stress points that favor 
their positions.. But Socal should keep in mind that it is the 
Commission, not PSD or any other party, that makes the decisions 
affecting Socal's rates and operations. Under the circumstances 
feared by 5oCal, it will always have an opportunity to make sure 
that the record fairly reflects the actual analyses and not just 
one party's excerpts from them. If SoCal fears that the Commission 
itself will misuse the materials, then a fair hearing record will 
provide the basis for a corrective review by the Court. 

In addition, we do not see how SoCal thinks its interests 
will in any way be served by the type of analytical d.istortion that 
SoCal believes its attorneys will C:'lga9"'="', in ~ithout the absolute 
protection of the privilege. We are at a loss to understand how 
Socal's managers will benefit from imprecise oral presentations, or 
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how remembered oral communications, which could also be subject to 
a waiver of the pri vileqe, will make SoCal's proo·f in our 
proceedings ~ore compelling. And if SoCal's attorneys slant their 
memos to suit SoCal's ultimate decision, SoCal runs a substantial 
risk that advocates of opposing views will seize on that 
incompleteness to show the inadequacy of SoCal's decision making 
processes and the flaws in the eventual decision. Thus, we fail to 
s~e how slanted memos will either help SoCal's managers make 
decisions or buttress Socal,'s positions in proceedings before the 
Commission. 

Nevertheless, we are very sensitive to the strength of 
the lawyer-client privilege and the delicate issues that may be 
discussed in a utility'S legal memos. Therefore, we will attempt 
to limit the scope of the implied waiver as much as possible. We 
believe that this is best accomplished by submitting the material 
subject to the ilnplied waiver (and thus not falling- under Evidence' 
Code section 915(1))) for an in camera inspection by an M.J. To 
further insure the objectivity of that review,and the impartiality 
of the AI:! presiding over the case, we will establish procedures 
that w~ll require that the in camera inspection is performed by an 
AI:J other than the one assigned to· hear the ease, unless the party 
producing the otherwise privileged materials agrees that review 
should be conducted by the assigned AL'J. This approach is similar 
to practice before our federal counterpart, the Federal Enerqy 
Regulatory Commission. 

As we mentioned~ our intent is to limit the disclosure as 
much as possible. We have already stated that only communications 
that are within the scope of the implied waiver need be reviewed. 
Furthermore, the reviewing ALJ should disclose only those 
communications that are closely relevant to the issues stated by 
the party requesting disclosure. The disclosed communications 
should be held in confidence unless and until a party determines 
that it will make use of the communication in' the evidentiary 
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hearing. All documents that are not used in the hearing shall be 
returned to the party supplying the documents. 

Although this procedure may be cumbersome, we believe it 
is a fair way to examine the necessary elements of a utility's 
application and to maintain as much as possible the purposes of the 
lawyer-client privilege. 

Our determination that the documents requested by PSO 
fall within an implied waiver of the privilege depends very much on . 
the particular facts of this case. We cannot foresee all 
circumstances that would give rise to· such an ~plied waiver, and 
each such case must be reviewed on its' own particular facts to 
determine if all the elements of an implied waiver are present. 

Finally, consistent with our foregoing discussion, SoCal 
has the option of withdrawing its request for recovery of the $7.4 

million termination payment to avoid the consequences of our 
conclusion that placing this payment in issue gives rise to an 
implied waiver. 
Findings or Fact 

1. In' the application initiating this proceeding, SoCal 
requested recovery of a $7.4 million payment it had made to 
terminate a contract for purchases of gas from Getty's facilities 
at a Monterey Park landfill. 

2. PSO submitted a data request to Socal asking for SoCal's 
legal analyses relating to the termination of the contract with 
Getty. socal resisted PSO's request and asserted the lawyer-client 
and attorney's work product privileges. 

3. On April 2, 1987, PSO filed amotion to compel the 
production of the requested documents. On May 22, the ALJ issued a 
ruling which directed Socal to produce the documents for an in 
CM.era inspection. On June 8" Socal filed a motion for review by 
the C~mmission of the ALJ'S ruling. 

, '4': The lawyer-client privilege is one of the stl:'ongest and 
most caretully safeguarded privileges recognized by law • 
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S. There is a strong public interest in e~~icient, 
effective, and fair requlation of California's public utilities. 

6. The Legislature has tailed t~ enact a specific exemption 
from the lawyer-client privilege for proeeedings before the 
Commission. 

7. Exceptions to the Evidence Code's privileges have been 
created by both the Legislature and the courts. 

S. The Constitution and the Legislature have given the 
commission extraordinary powers over public utilities. 

9. At a meeting with :members of PSD on Auqust 23, 1984, 
Socal voluntarily revealed that its attorneys had reviewed the 
Getty contract with an eye to the possibilities and consequences of 
termination and that the attorneys had concluded that SoCal could 
not escape its contract Obligations without facing a suit for 
breach of contract. 

lO. In an application for recovery of fuel-related expenses., 
SoCal must demonstrate, by clear and convincing evidence, that the 
expense was reasonably and prudently incurred. The test ot 
prudence in such cases is: In light of all the information that the 
utility'S decision makers knew or should have known at' the 'time, 
was the decision reasonable? 

11. As the constitutional aqeney charged with oversight and 
economic requlation of the state's monopoly utilities, the 
Commission's concern is not merely with the outcomes of the 
utility'S decisions; we are also concerned with the process 
employed to arrive at a particular decision. 
o;n2lgsiODG of Law 

1. In cameta review is a proper procedure for evaluating 
documents claimed to be protected by the attorney's work product 
privilege. 

Z. The Constitution authorizes the :::;"egisl,ature to· enact 
provisions that assure fundamental tairnes~'and due process in 
proceedings before the Commission.. The Commission's ability to 
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establish its own procedures is limited by the Constitution, and 
the Constitution does not empower the Commission to establish 
procedures that supercede statutory privileges. 

3. A specitic statutory reference to the Evidence Code's 
provisions is not required to' create an exception to, the statutory 
privile<1es• 

4. • SoCal ' s disclosures. to PSD in the meeting' ot Auqust 23, 
1984 did not amount to an express waiver ot the lawyer-client 
privilege. 

S. An implied waiver ot the lawyer-client privilege arose 
from Socal's request for recovery of the termination payment under 
the specific facts of this case. 

6.. Because ot the importance of the lawyer-client privilege,. 
the scope of SOcal's implied waiver should be limited as much as 
possible. ~he requested documents should be reviewed in camera by 
an ALJ other than the one assigned to the hearing of this case 
before any portions of the documents are disclosed to PSO. 

7. ~his order did not appear on the commission's public 
agenda: however, in order to correct a decision previously issued 
with incorrect pages, we act today on an emergency basis under 
Public utilities Code section 306·(b) • 

QRDER 

IT IS ORDERED that: 
1. Southern Calitornia Gas Company (SoCal) shall produce the 

fifteen documents identitied in response to Public Staff Division's 
(PSO) Data Req\J.est No. 11, dated. October 9, 1986, and not already 
produced, tor in 9amera inspection by an Administrative Law Judge 
(ALJ) other than the ALJ assigned to the hearing of this 
application. ~he Chief A1J shall designate the ALJ to review the 
documents and shall inform Socal within lS days of the effective 
date ot this order • 
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2. As an alternative to paragraph 1,. So cal may withdraw its 
request tor recovery of the $7.4 million paid to Getty S}~thetic 
Fuels Energy, Inc. 

This order becomes effective 30 days from today. 
Dated . DEC 22 '987 , at San Francisco, California. 

I will tile a written dissent. 

Is/ FREDERICK R. DtrOA 
Commissioner 

" ' 

- 39 -

STANLEY w. HULEn 
'DON . .President 

AIJ) VIAL' . 
C. MlTCBEI I· wn.K 
JOHN B.. OHANIAN 

Commissioners 



• 

• 

• 

A.a6-09-030 
0.8-7-12-071 

FREOERICK R. DODA, commissioner, dissenting. 

I believe that it was both unnecessary and unwise tor 
the majority to tino. that an implied waiver ot the lawyer-client 
privilege arose from SoCal's request for recovery of the payment 
it made to terminate the Monterey Park lanatill gas contract. 

The fundamental issue in this case is whether SoCal's 
decision to terminate the contract through a negotiated 
settle:ment was a reasonable one in light ot all the intormation 
that the utility's decision makers had or should have had at the 
time the decision was made. The evidence needed to determine the 
reasonableness of socal's actions can be obtained through direct 
questioning of SoCal's decision makers to establish what was 
actually known and through direct evidence presented by PSO to 
show what SoCal should have known at the time it terminated the 
landtill gas contract. The information contained in the 
doeu:ments SoCal seeks to protect is not essential to the 
resolution of this issue since our determination of 
reasonableness will depend on a review of SOCal's actions in 
light of the information its ae~ision make~ had or should have 
had when making the decision, and n2t on any evidence concerning 
the knowledge or opinions of Socal's attorneys. 

The majority correctly notes that California courts may 
find an implied waiver of the attorney-client privilege when 
fundamental fairness requires disclosure of otherwise privileged 
information because a plaintiff has placed in issue a 
communication which goes to the heart of the claim in 
controversy, but are unlikely to do so where the substance of the 
protectea communication is not itself tendered in issue ~ut 
instead simply represents one of several forms of indirect 
evidence in the matter. (~, Hitehell v. Supe7;ior Court, (1984) 
37 cal. 3d 591, at 604, 60& .. ) Where the :majority errs is in its 
determination as to which of these circumstances is present in 
the SoCal case. 

The conceptual thread that ties together the California 
cases which found i~plied waivers is the common sense notion that 
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a plaintiff should not ~e permitted to make a claim that is 
centrally dependent on or would be absolutely ~arred by evidence 
available only in privileged documents which the plaintiff 
refuses to make available to his or her opponent. For example, 
when accountants were sued for neqligent tax advice, the 
privilege protecting tax returns for relevant years was 
appropriately deemed waived since the tax consequences that would 
have been revealed by the tax returns were at the vert heart of 
plaintiff's claim that she had been damaged by defendants' bad 
advice. Indeed, plaintiff could not establish all essential 
elements of her case without proot of statements and computations 
in her tax returns. To permit plaintiff to' produce evidence of 
the contents of those returns while successfully resisting their 
disclosure on grounds of privilege would have been manifestly 
unfair to defendants. (Wilson v, SUpeti9r Coun,. (l976) 63 Cal. 
App. 3d 825 (referenced in Miller v, Superior Court, (l980) 11l 
Cal. App. 3d 390, cited ~y majority.) 

Similarly, in Fremont Indemnity CO, v, ~pe~ior ~ou~, 
(l982) 137 Cal. App. 3d 554,. where a tire insurance claimant was 
indicted for arson during the discovery phase of his civil 
litigation, it was appropriate for the court to order plaintiff 
to either submit to deposition or abandon his claim since the 
basis of his lawsuit was so inconsistent with the continued 
assertion of a privilege (against self-incrimination) as to 
compel the conclusion that privilege had in fact been waived. 
The fremont court characterized the sought after testimo~y as 
*vitally relevant,* to an issue (arson) that was necessarily 
raised by plaintiff's claim. Discovery of this information was 
clearly essential to a fair resolution of the case, since a 
finding of arson would have provided a complete defense for 
defendant insurers. 

And in Merritt v, SUp¢rigr Court, (1970) 9 Cal. App. 3d 
72l, the court properly upheld disclosure of attorney-client 
communications on the ground that plaintiff had placed in issue 
the decisions, conclusions, and mental state Of his then attorney 

~ ~y alleging that the defendant insurer's attorney had so contused 
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plainti~f's attorney as to prevent the plaintiff from settlin~ 
the claim within the limits of the insurance policy. As the 
California Supreme Court in Mitchell, aupra, at 60S, points out 
in its summary of the Merritt case: NSince plaintiff was 
necessarily forced to prove his case by reference to the mental 
state of his counsel, the defendant was entitled to inquire int~ 
communications relatinq to that state. N 

The tie that binds cases findinq no- implied waiver is 
the equally common sense notion that where a party has not placed 
either the contents of the privileqed communications or the 
mental state of its attorney directly in issue, the important 
public poliey behind the attorney-client privileqe outweiqhs its 
opponent's neea for any indirect eviaence that miqht be provided 
by the privileqed communications. Thus, for example, in a legal 
malpractice action the defendant could not overcome plaintiff's 
attorney-client privileqe in order to qet access to her 
communications with subsequent attorneys even thouqh those 
communications might have revealed facts reqarding the date she 
became aware of the facts necessary to- support her malpractice 
action which would bolster defendant's statute of limitations 
defense. (Hill~r v, superior Court, SUP4A.) The Hillet court 
distinguished Metritt, suPtA, on the ground that there plaintiff 
had placed his attorney's state of mind directly in issue, 
whereas Miller placed only her own state of mind in issue. (~., 

at 394-395). The court noted that while plaintiff's state of 
mind was clearly in issue and could be proven by any competent 
evidence available to the parties, the mere fact that her state 
of mind was in issue did not cause a waiver of her privilege 
concerning confidential communications between her and attorneys 
she consulted after the alleged malpractice. (~.) 

Hitchell y, SupetiQr CQYrt, suPta, the leadinq 
California Supreme Court case on the subject of implied waiver, 
provides a second qood example of a situation where implied 
waiver was not found because the privileqed communications sought 
were not directly in issue. The plaintiff sued manufacturers and 
distributors of the chemical DeCp, which she contended had 
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contaminated her drinking water and caused grievous personal 
injury and severe emotional distress. During the course of 
discovery, the plaintiff disclosed that she had discussed 
warnings about OBCP with her attorneys. Strongly suggesting that 
her diseussionswith her attorneys were themselves the cause of 
much of plaintiff's emotional distress, defendants sought to 
compel her to reveal the details of these discussions. 
Defendants argued that by alleging emotional distress plaintiff 
had rendered discoverable the source and substance of all 
information she had received about OBCP, and contended that such 
discovery was necessary in order to determine the geniuneness of 
plaintiff's claim for emotional distress. Citinq Miller, supra, 
with approval, the eourt found that while plaintitt's knowledge 
about the health hazards of OBCP was both relevant and 
discoverable, her cause of action for emotional distress had not 
put into issue her AttOrogys' state of mind; the real issues were 
~ knowledge and state of mind, which could be determined by 

direct questioning without examination of the information 
transmitted by her attorneys (Hi~hell, ~pra, at 606-607.) 

The Mitchell court made it clear that even if the 
communications in question were relevant, the attorney-client 
privilege would still act to exclude them. Having quoted 
~lUItlber:ger Limi~d Y, SUperior coul:j;, (1981) 11S cal. App'. 3d 
386, at 393, to the effect that: *Privileged communications do 
not become discoverable because they are related to issues raised 
in the litigation •••• !f tendering the issue of damages in a 
malpractice action waived the pri vileqe, there- would be no, 
privilege •••• *, the court noted that *courts and leqislatures 
have long recognized that the privilege will at times shield from 
view otherwise relevant evidence. 
abandoning that prinCiple here. N 

This court has no intention of 
(Mi~h~ll, supra, at 607, 60S.) 

A final useful example, is provided by XtansAmerica Title 
Insurance COl v. Su~i9r Cgu:t, (19S7) 188 Cal. App. 3d 1047, 
where the court found that an insurer does not waive the 
attorney-client privilege where it is not defending a *bad taithH 

lawsuit on the basis of the affirmative defense of *advice of 
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counsel.* Atter acknowledging plaintiff's contention that it 
needed the documents to verity the degree to which Transamerica 
relied on and was continuing ~o rely on the advice of its 
counsel, the court noted that wthe privilege is not to be set 
aside when one party seeks verification of the authenticity of 
its adversary's positionW (I,s1., at 105-3), and concluded that: 

WIn view of Transamerica's stipulation that it 
will limit its use of the advice of counsel d.efense, 
the issue about whether Transamerica continues 
to decline to pay the claim and is maintaining 
the litigation in bad faith is a question only 
about the state of mind of Transamerica's 
corporate decision makers •... consequently, the 
sought for communications bear only an indirect 
relevance to the lawsuit, and their disclosure 
would significantly burden the privilege accorded to 
Transamerica and its attorneys.oW (~., at 1054.) 

Although the majority seeks to· characterize the SoCal 
situation in a way that makes it fit within the line of cases 
whiCh found an implied waiver of confidentiality privileges, its 
efforts fall short of the mark. The ease before us does not 
involve a plaintiff who is making a Claim critically based on 
information which it will not reveal and which is not available 
from another source. The information in SoCal's privileged 
documents is neither critical nor unavailable. A brief 
description of the evidence the majority considers critical is 
necessary to make my point. 

SOCal has stated that it intends to meet its burden of 
proof in this case by presentin9 the economic analyses that were 
considered at the time of the decision to negotiate termination 
of the contract and the contract itself. SOCal contends that the 
validity of the contract can be contested in briets or determined 
through the Commission's own legal interpretation ot the 
contraet. The majority concludes that in order to make a 
persuasive case SOCal must 1) show that according to economic 
analyses available to its decision makers at the time of the 
decision to terminate the contract, it would be less costly to 
terminate the contract and make the termination payment (and to 
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purchase necessary gas elsewhere)' than to continue taking gas at 
the contract price; and 2) aemonstrate that according to the 
intormation that its ~nagers knew or should have known at the 
time, termination was the ):)est legal option under the contract, 
there was no reasonable possibility of invalidating the contract 
short of termination, and the termination payment was preferable 
to paying damages under tho contract. 

The majority's implied waiver argument is essentially as 
follows. SOCal contends that the Commission may determine for 
itself what info~tion SoCal's managers shQ3.1l'g, have had to make 
the decision, but believes that the information the managers 
."zuall): had is unavailable to the comxnission because of the 
attorney-client privilege. This is unfair, and provides the 
Commission with an inadequate record to determine the 
reasonableness of SoCal's actions. Our concern as regulators His 
not merely with the outcomes of the utilities' decisions; we are 
~llso concerned with the process employed to arrive at a 
particular deeision. N (0.87-12-039, Slip Qpinion at 32.) NThe 
purpose of our review of the documents in this case is not to 
assure that the analyses overwhelmingly supported SoCal's 
eventual decision,* since the analyses *should have considered 
all aspects--good and bad--of Socal's decision •••• should have 
fairly alerted the utility'S decision makers of the pros and eons 
of certain courses of action and should have discussed and 
explored various options under the contract .. * (.Isl., at 33-34.) 
*The purpose of our review in these cases is to assure ourselves 
that a reasonably competent effort was made to present the 
utility'S decision makers with the best information available 
when they made the decision. N (~., at 34.) 

First, I must state that I am in basie agreement with 
the ~jority's description of S9Cal's burden of proof. The 
reasonableness of ~ termination payment is inextricably linked 
to the legal question whether SOCal had some other option to 
terminate the contract at n2 cost. For example, if the gas 
supplied to Socal was contaminated with chemicals that made it 
hazardous or otherwise unmarketable, or it the gas did not meet 

//~ 

", 
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the BTO requirements specified in the contract, then perhaps 
SoCa1's termination payment was unreasonable. 

Where I part company with the maj.ority is. in my analysis 
of the effect this way of framing SoCal's burden of proof has on 
the issue of implied waiver. The majority concludes that the 
legal analyses that SoCal's managers actually considered in 
arriving at the decision to make the termination payment are so 
central to SoCal's application that fundamental fairness requires 
disclosure of otherwise privileged information. I disagree. In 
my mind, the majority has. gotten lost in the trees of process. 
where it should have kept its eyes. on the forest of substance. 
To me, the critical issue is whether the decision was a 
reasonable one in light of the information SoCal's §e£is1~ 
m~ker~ had, or gnou19 bay, bag. I am not concerned about what 
Socal's lawyers knew, since we are reviewing the reasonableness 
of the decision makers' decisions in light of what they knew or 
should have known, D.2:t the reasonableness o~ 'the lawyers' 
decisions or analyses. I do not agree that any concern we might 
have over the process by which SOCal actually arrived at its 
decision is essential to our reasonableness review. I prefer to 
emphasize what SoCal should have known over what it actually 
knew, since I assume that what it actually knew would be but one 
element of what it should have known. 

I agree that SoCal's privileged communications are 
relevant, but I do D.2:t believe they are essential. As SoCal 
points out, PSD is perfectly capable of reading the contract at 
issue, questioning SOCal's decision makers, analyzing the 
performance of the parties to the contract, and drawing its own 
conclusions as to the knowledge and understanding the utility'S 
decision makers should have had when making their decision to 
negotiate termination of the contract. PSO's recent 
comprehensive report on the reasonableness of SoCal's gas supply 
operations gives us great contidence that it can competently 
te~et out the facts needed to determine whether SoCal's aecision 
was a reasonable one. Since our reasonableness review will 

• consider not only what socal's says its decision makers knew, but 
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also what PSO believes they should have known, I think PSO over
emphasizes the importance of the portion of Socal'$ actual 
knowledge that is represented by its attorneys' confidential 
opinions. 

Furthermore, while the opinions of SoCal's lawyers 
regarding the utility's contractual options are part of the 
information its decision makers must have considered at they 
decided to negotiate a termination settlement, and may indeed be 
highly relevant to a thorough understanding of Socal's decision 
making process, these facts alone do not render this privileged 
information subject to discovery. ~here is no client-litigant 
exception to the attorney-client privilege (~9:Qle v. Lines, 
(l97$) 13 cal. 3d SOO), and privileged co~unication$ do not 
become discoverable because they are related to issues raised in 
litigation. (~l~rqer Limited y. superio~ Coyrt, SYDtA, at 
393: Mi~hell v. SY~~ior Court, sypra, at 607.)(1] 

I simply do not believe that SoCal has placed in issue 
communications which 90 to the heart of the claim in controversy_ 
SOCal's privileged communications are not directly at issue here: 
our real concern is not the content of the attorneys' opinions or 
the state of the attorneys' minds but rather the reasonableness 
of the decision makers' conduct in light of the knowledge they 
had or should have had. Nor could the privileged communications 
act as an absolute defense tosocal's claim for recovery of the 
termination payment. Furthermore, the essential elements ot 
SOCal's burden of proof can be addressed without reference to the 

1 This does not mean, however, that relevant facts can be 
hidden within attorney-client communications. In QRi9bn Co. v. 
Rnited...St~tes, (1981) 449 'O .. S. 383, at 395, the 'Onited States 
Supreme Court noted that the privilege only protects disclosure 
of communications; it does not protect disclosure of the 
underlyinq facts by those who communicated with the attorney. 
~hus, while a client cannot be compelled to answer the question, 
WWhat did you say or write to the attorney?,N the client may not 
refuse to aiselose any relevant fact within his Knowledge merely 
because he incorporated a state~ent of such tact into his 
communication with his attorney. (~., at 395-396.) 
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privileqed communications. In these circumstances, X cannot 
believe that fundamental fairness re~ires SoCal to disclose 
otherwise privileged communications. 

The present case is much more akin to Hi~hell, H1l1¢~, 
IransAID9ri9a, Schlumberg~~, and the other eases in which 
California courts have upheld the attorney-client privilege 
against implied waiver arguments on the ground that ~~e evidence 
sought was not truly essential and could at best indirectly 
support the seeker's position. For this reason, I would decide 
this issue in favor of SOCal. The attorney-client privilege is 
simply too important a legal principle to find waived except 
under certain egregious circumstances not present here. 

In the spirit of compromise, I offered an alternate 
decision which would have ordered SoCal to make its key decision 
makers available tor deposition by PSO, and deterred the 
attorney-client privilege issue until we had a chance to see 
whether PSO could be satisfied by evidence obtained through less 
drastic means. X still believe this would have been a preferable 
way to resolve this troUblesome issue, and am sorry my colleagues 
did not agree_ I hope they feel differently atter reading my 
dissenting opinion. 

Frederick R. Ouda, commissioner 

December 22, 1987 
san Francisco, California 
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