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BEFORE THE PUBLIC OTILITIES COMMISSION OF 'THE STATE OF CALIFORNIA 

CITY OF EL MONTE, CA'LIFORNZA 
a general law city~ 

,Petitioner and Complainant, 

vs. 

SAN GABRIEL VALLEy WATER COMPANY ~ 
a California corporation; and 
DOES- 1 through 10, inclusive, 

Respondent andOefenc1ants. 

) 
) 
) 
) 

, ) case 8-7-01-009 
) , (Filed January 6~ 1987) 
), 
) 
) 
) 
) 
) , ' 

-----------------------------------) 
ORPER MOpIOONG PECISION' 87-09-065-

ANP PENXING REHEARING 

The City of El Monte eEl,Monte) has; filed an application 
t'or rehearing- ot' Oeei~ion (D.) 8-7-09-065', in ~hieh ,the Com:mission 
dismissed El Monte~s complaint Against the San Gabriel Valley 
Water Co. (SGV). SGV has filed a motion to permit late tiling of 
a response to El Monte's application for, rehearing and its 
proposed response. El Monte has filed a;' motion' to amend its 
application for rehearing ~dits proposed *SUpplementto 
Application for Rehearing.* We will address these procedural 
motions first. 

SGV states that it mailed its response to the 
application for rehearing on the last day for filing, rather than 
hand-delivering the response, so that . .its response was not 
received within the time provided by Rule 8&.2 of the 
Commission's Rules of Practice and Procedure. SGV has therefore 
filed a motion to permit late filing, o!its response. SGV tiled 
its motion and proposed response well' betore the" Commission was 
prepared to act on E1 Monte's application- forrehe'arinq. 

. , " 

Moreover, the period. forfilin9':' a 'response' ,to: an appl'~cation for 
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3. D.87-09-06~ should be modified. 

Therefore, good cause appearing, 
I~ IS ORDERED that,D.S7-09-06Sis,·modified as tollows: 

1. The firstparac;raphotth'e' Discussion Section onpac;e.9 
is modified to read: 

Inasmuch as the facts ,show that the 
excavation and installation of the water m~in 
within El Monte have been accomplished, the 
first cause of action'sliould·be.d±smissedas 
moot. 

2. 'rhe first sentence 'of the' second 'paraqrapli of'the 
Discussion Section on page 9- is r~placed with the, following 
material: 

With respect to' the second cause of action, 
wherein El Monte seeks an order requiring 
compliance-with <:EQA, the complaint should be 
dismissed because the main extension' which is 
at issue here is not a project within the 
meaning ot CEQA. PUblic Resources Code (PRe) 
§ZllOO provides, in pertinent part!' 

All state ac;encies,boards, and 
commissions shall prepare • • • an 
environmental impact report (EIRl on· 
any proj ect they propose to carry out 
or approve which may have a significant 
effect on the environment. 

PRe §2106~defines a WprojectW as: 

Ca) Activities directly,undertaken 
by any public agency. 

Cb) Activities undertaken by a 
person which are supported in Whole or 
in part through contracts, grants, 
subsidies, loans, or,other,torms of 
assistance from. one or more·public 
agencies. 

(c) Activities involving the. 
issuance to a person of a lease, 
permit, license,· certificate" or' other 
entitlement tor.useby.oneormore 
public agencies. . , 

;' .. ' 

". 
".' ? 

'.'.'> 



. ,.~. ..':.:',';':.-..... : .. _,,':' ,', '.' . . ' 

. , 

~ " ,/~""'·:;.: .' c', ~. ,.'" " 

'. . \. ,';'. .", .j, 
, , .' ~ .,'" , . 

• , .... ,A I .. " 

. " . 
,..... ,...". " , I , •• I 

'~~ • , ••• ,"" .",;' .•• ,j' '. t I ,,' " 

~ 

'\' '.'" ,', • " A~ •• ",' \ ".', • 

. . . .. " 

CORRECTION 
o 

THIS DOCUMENT HAS 

BEEN REPHOTOGRAPHED 

TO ,ASSURE 

LEGIBILITY 

t,' ,.. 



• 

• 

.. 

L/ cip ." 

sa 01 OSS JAN 9 0- 1000: Decision _______________ vQ ~ 

BEFORE THE POBUC 'OTXLI'rIESCOMMISSION' OF THE STATE OF CALIFORNIA 

CITY OF ELMONTE, CALIFORNXA 
aqenerallaw.eity, 

Petitioner and'Complainant, 

vs. 

SAN GABRIEL VALLEY WATER COMPANY, 
a California corporationiand 
DOES 1 through 10, inclusive, 

Respondent and Defendants .. ' 

) 
) 
) " 

) 
) Case S,7-01-009 
) (Filed. January 6", 19$7) 
) 
) 
) 
) 
) 
) 

------------------------------------), 
QRPER MQPIFXIN~ DECISIQN 87-Q9-Q§~ 

ANp DENXING REHEARING 

The City of El Monte (El Monte) has; tiled an application 
tor rehearing or Decision (D.) $7-09-065, in 'Which the Commission 
dismissed El Monte's complaint aqainstthe San Gabriel Valley 
Water Co. .. (SGV). SGV, has filed a motion to- permit late filing of 
a response to El Monte's application" for rehearing and its 
proposed response. El Monte, has tiled amotion to amend its 
application tor rehearing and ' , its. proposed "Supplement' to 
Application for Rehearing'." We will :addre'ss these procedural 
lnotions first. 

SGV states that it mailecl its response 'to the 
application torrehearinq on the last day for tiling, rather than 
hand-delivering the response, so that, its response was not . ' 

received within the time provided :by Rule 86 .. 2' of the 
Commission's Rules of Practice and Procedure. 'SGV has therefore 
tileel a motion to permit, late f'iling of its response. SC;V fileel ' 
its motion and proposeel response well betore'the Commission was 
prepared to act on E1Monte' $', appl:i.eation',f'or rehe'aring". 
Moreover, the period f'or' filing' a. 'response "tc>' an application for 
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Rules of Practice and. Procedure the, Commission will waive the 
time limit of Rule S6 .. 2 and qrant SGVl'slnotion.. However, we wish. 
tQ emphasize that under RulesS6.2 and 44 the commission should 
receive any resp.onse to an application for rehearing within 15 
days a'fter the day the application tor rehearing .was tiled; 
mailing of the response within those lSdays is not sufficient. 

El Monte- filed.:al'llotion,to: amend- itsappl'ication for 
rehearing a m.onth after the period for filing an application to:!:' 

rehearing had passed. ~he Commission generally denies such 
motions to amend. applicationsf~r r~e~rin9. P-:U. Code §1?31(b) 

provides that no cause of aetion. arising out of any decision of 
the Commission shall accrue to any, person unless the person has 
filed. an application forrehearinq within 30 days after the 
commissio~ mails the decision. P.U. Code §17~2 provides that no 
person shall in court urge or rely on" any" ground n~t' set forth in 
its application for rehearing. If we were to allow a party to 
amend its application for rehearing after the "period for filing 
such an application had passed, we" would:~ in effect, permit the. 
party to circumvent the l~its of these statutory sections. El 
Monte" has not shown why we should allow it to circumvent these 
statutes nor why we should depart from our usual practice .. 
Accordingly, we will deny E1 Monte's motion. 

We have carefully considered all of the issues and 
arguments raised in the application for rehearing and SGV's 
response and. are of the opinionthatsu!ficient grounds for 
granting rehearing have not ~een shown. We are; noweyer, of the 
view that the decision should·):)e m.odified to- clarify our 
reasoning. 

CODclusions Qt·Law 
1. SGV"s motion to per:mit late filing. of" its r,esponse 

should be 9ranted~ 
2. 1:1 Monte"s motion touend"its application for"~ehearing 

should be aenied. 

- 2 -
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3. '0.8:7-09-065. should be modified .. , 

therefore, good cause appearing,. 
IT IS ORDERED that 0.87-09-0650 ismociif,iecl as follows: 

1. The first paragraph of 'the Discussion Section on' page 9' 

is modified: to read: 

Inasmuch as the facts show that the 
excavation and installation ~f the water main 
within El Monte have been accomplished, the' 
first cause of action. should be, dismissed as 
moot. 

z. the first sentence'of the' second paragraph otthe 
Discussion Section on page 9 is. replaeec:l, with' the following 
material: 

With respect t~ the second cause of action, 
wherein El Monte seeks an order requirinq 
eompliance-with ~QA, the complaint should be 
dismissed because the main extension" which is 
at issue here is. not a project within the 
meaning of CEQA. Public Resources Code (PRC) 
§21100 provides, in pertinent part:· 

All state agencies, boards, and 
commissions shall prepare .. • .. an 
environmental impact report (EIR) ,on 
any project they propose to carry out 
or approve which may have a significant 
effect on the environment. 

PRC §2106S defines a Wproj'eetH' as: 

(a) Activities directly undertaken 
by any public aqency_ 

(b) Activities undertaken by a 
person which are supported in whole or 
in part through contracts, grants, 
subsidies, loans, or ot.hertorms of 
assistance from one or " more public 
agencies. , 

(c) Activities involving-the. 
issuance to- a person' of a lease, , 
permit, license,certificate~ or 'other' 
entitlement tor. use ,by, one ormo~e·, 
publ,ie agencies'. ' .' 
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Here, the commission aia not airectly 
undertake the water main extension, proviae 
any financial assistance for the extension, 
or issue SGV any permit or license~ etc. t~ 
~uild the extension. 'rhus,. pursuant to>. PRe 
§2106S, the water main extension, at issue 
here was not a WprojectW within the meaning 
of CEQA insofar as this Commission was 
concerned. 'rhus, PRC §21'lOO -', which 
requires the Commission to prepare an EIR on 
any WprojectW with asiqnificant ' 
environmental effect that it proposes to· 
approve or carry out --did not req~ire the 
commission to prepare an EIR on this water 
main extension. Moreover,. the Commission did 
not wapprovew or Wcarry outwthe water main 
extension. 

Prior Commission decisions considering the 
issue have similarly concluded that the 
Commission need not prepare an EIR for 
utility construction not involving Commission 
approval. ~ 0.8-5951, 8-0.Cal. Pub. Uti!. 
Con. 111, 114-15 (1976): H.B. Ranches v. 
Southern CalitQrnia Edi~on co., 0.83-04-090, 
mimeo at 1, 9-10 (April 20,. 19'8:3). Each of 
those cases concluded that the'Commission is 
not required to. prepare an EIR covering 
construction of an electric transmission line 
of less than ZOOkV within a utility"s 
existing service area, ~ecause , pursuant to­
G.O. 131, ,the utility is not required to· 
o~tain a certificate of public convenience 
and necessity before constructing such a line 
and therefore the construction 9f' the line is 
not a Wproj ectW within the meaning of· 
CEQA. See al§o D.85934,. 80 Cal. Pub. Util. 
Comm. 90, 94, 96 (1976) (Big Basin Water 
Co.), finding that WCtJhe expansion 9f a 
water corporation into a contiguous area is 
not a project, so. far a.s the--Cownission is 
concerned, requiring an EIR as a prerequisite 
to such expansion,w ~ecause the water 
corporation did not have to- obtain a 
certificate or other entitlement' from the 
Commission before undertaking, the expansion. 

Even if the water main extension were a 
Wproject,* PRC §Zl080w2'1 would exempt it- ,from 

,the re~ire:ment$of CEQA~·.· 

. •• 

'. 
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3. The last tw~ sentences of the first partialparaqraph on 
page 10 are replaced with the following material: 

11: 

The Commission takes official notice that the' 
excavation conducted by SGV within the 
boundary ot El Monte amounted to 
approximately 675. feet,. :more or,less,. and 
that the excavation within Arcadia amounted 
to approximately 1,.76S.teet,. :more· or less., 
totaling approximately 2:,.440 teet,..whieh is 
considerably less than' one mile and thus 
would fall within the exexnptionotPRc 
§210S.0 .. 2:1 .. 

For these reasons, the request by El Monte 
for an order that the commission order and' 
pertorm an environmental assessment of the 
extension. of water serv-iee performed •. by SGV 
should be dismissed. 

4. Finding of Fact No.1 on pa9~10 is:modi~ied to. read: 
1. Pursuant to. a court order, El' Monte' 

. issued the excavation penitsouqht by SGV~ 

5. Finding ot Fact No .. 3- on page ll· is:modi'fied to. read: 

3. The commission did not directly undertake 
the water main extension at issue here, 
provide any financial assistance tor the . 
extension, or issue' sr;;rv. any permit,.. license,.. 
or other entitlement to. build the extension. 

6.. ' Additional Finding ot Fact· No'._ 3Ais inserted on page 

3A. The water :main extension at issue here 
was an installation of a pipeline of less 
than one :mile in length within. a . public:-
,right-ot-way.. ' 

" ' 

"- 's.' -

," 
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,7_ The Conclusion ,of Law on, page 11 is.. replaced with the 
'following material: 

CODelysions of Law 

1. Inasmuch as the issues in this matter are 
now moot, the complaint should be dismissed .. 

2. The water main extension at issue here is 
not a NprojectN within the meaning of CEQA 
insofar as this Commission is concerned. 
Therefore this Commission is not required to 
prepare an EIR on this. water main extension'" 

3.. EVen if this water :main extension were a 
·project,· Publie Resources Code §2l0aO.21 
would proviae an exemption,·from CEQA',s 
requirements. 

IT IS ~HER ORDERED that San'Gabriel,Valley Water 
Company's motion to' permit late filinqo'f ,its response is 
granted. 

'.' , .". 

IT IS F'C'R'I'H:ER ORDERED that Ei Monte's motion to- amend •. 
its application for rehearing, 'is denied~ 

IT IS FORTHE:R ORDEREO that rehearing of, 0.87-09-06-5- as 
modified herein is denied. 

This order. J..~ ~f;~p.~ive ~oday ~:_ : 
Dated: J~U\ 26 ~OtL. " at,San Francisco,. California. 

ST.~1D" W. HtUTT 
, ,.',; ". President 
, . DOX'ALD' \ 1AL,' ',<:,' 

FREOE!~ICK. R. Ot:'D~4,., 
c,. MrTCHELL\\1LK, 
JO~: B;'On.,,""'\'l'\..'i . ,;, 

- Ce.:n:mis.'>iOtlm " 
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Decision _88_' _O_1_0_SS __ JAN 28 1988 

CITY OF ELMONTE, CALIFORNIA 
a qeneral law city, 

Petitioner and Complainant, 

vs. 

SAN GABRIEL V1J.:r.:s:l WATER, COMPANY , 
a Calitornia corporation; and 
DOES 1 through lO, inclusive, 

Respondent and Defendants. 

Ca e 8,7-0l-009 
(Fil ~ January 6, 1987) 

The City ot El Monte (E Monte) has ~iled an application 
tor rehearing' 0: Decision (0.) -09-06S, in which'the Commission 
dislnissed El Monte,' S complaint against the San Gabriel Valley 
Water Co. (SGV). SGV has til d.' a motion to permit late tiling o,t 
a response to El Monte'sap ication tor rehearing and its 
proposed. response. El Mon e has tiled a motion to amend. its 
applic,,-tion ~or rehearin9: and its proposed. HSUpplement to 
Application tor Reheari We will address these proced.ural 
mot'ions tirst. 

SGV st"-tes at it mailed its response to the 
application for ring on the last day ~or tiling, rather than 
hand.-d.elivering the response; so that its response was not 

Commission's Rule 
tiled a lnotion t 

time provided' by RuJ:e 86,. Z of the 
ot Practice and Procedure. $GV has therefore 

permit late tiling of its response. SG'V tiled. 
its lDotion and 
prepared. to a 

roposed. response well :betore the Commission was 
on El Monte~sapplication tor rehearing'. 

tor tilinq a response to-an application tor 

/ 
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Rules of Practice and Procedure the Commission will waive the 
time limit o~ Rule 86.2 and grant SGV's motion. , However r , 

to emphasize that under Rules'S6.2' and 44 the commission s ould 
receive any response' to. an application for rehearing wit in lS 
days after the day the application," tor rehearing w~s t' ed; 
mailing of the response within those lS days· 'is not fficient. 

El Monte filed a motion to-amend, its appl' ation for 
rehearing a month after the period for, filing, an pplication for 
rehearing had passed. The commission generally ~enies' such 
motions, to- amend applications tor rehearing- .'0". Code§173l(:b-) 
provides that no cause .. of action arising out of 'any decision o.f 
the commission shall accrue to any person 
filed an application for rehearingwithi 
conuuission ltIails the decision.P".U. Co 
person shall in court urqe or rely on 

less the person has 
30 days after the 
§l732 provides that no 

y qroundn~t set forth in 
its 'application for rehearing-r If w were to allow a party to, 
amend. its application for rehearing after the period for filing 
such an application had passed, w WOUld." in effect,. permit the 
party to circumvent the limits 0 these statutory sections.. El 

allow it to circumvent these 
rt from our usual practice. 

Monte has not shown why we sho 
statutes nor why we should de 
Accordingly, we will deny El 

We have 
arguments raised in the a 
response and are of. the 

onsidered ,allot the issues and. 
lication for rehearinqand SGV's 

inion that sufficient grounds tor 
granting rehearing have ot been shown:. We are,. however,. of the 

view that the should· be modified, to clarify our ' 
reasoning .. 

. 
Conclusions of Law 

l.. SGV's motA on to permit lat~' tiling o.f,itsresponse 
" -".",,.:.:: .. 

should be granted ' 
2. El Mon~'s motion to amend its application for rehearing 

should be deniea. 

/ 
- 2 -
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3. D.87-09-06S should be modified •. 

Therefore, good cause appearing, 
IT IS ORDERED that,D .. 87-09-06S· is,modified 

1. The first paraC]%'aph of . the Discussion 
is modified to read: 

J:nasmuch. as the :faets show that the. . 
excavation and installation of the wa er,main 
within El Monte have·beenaccomplisb <1, the 
:first cause of action should. be dis issed,as 
moot. 

on'page 9 

2. The first sentence of the second paraC]%'aph of the 
Discussion section. on page 9 is replace with the following 
material: 

With respect to the second ause of action, 
wherein El Monte seeks an rder requiring 
compliance with CEQA, th complaint should be 
dismissed because the ma n extension which.is 
at issue here is not a roject' within the 
meaning of CEQA. PUbl . c Resources Code (PRC) 
§21100 provides, in p inent part: 

All state agenci , boards,. and 
commissions sha prepare... an 
environmental i pact report (EIRJ on 
any project th y propose to carry out 
or approve wh'Ch. may have'a siqniticant 
effect on th environment. 

PRC §2106S def nes a ,WprojectW as: 

(a) A ivitiesd.irectly undertaken 
by any p 1ic agency. 

(b~ctivities und.ertaken by a 
person hich are supported in Whole or 
in pa through contracts, grants, 
subsidies, loans" or other forms of 
assisfi.ance from one or more public 
agene:l.es. 

(c) Activities involving the 
ance to a person of a lease, 
't, license,. certiticate, or other 

itlement :for use b¥ one or more 
lic agencies .. 

- 3 -
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Here, the Commission did not directly 
undertake the water main extension, provide 
any financial assistanee for the extension, 
or issue sc;v any permit or lieense, etc. to­
build the extension. 'rhus,. pursuant to-, PRC 
§2106S, the water main extension at issue 
here was not a "project" within the me . 
ef CEQA insofar as this Commissien was 
cencerned. 'rhus, PRC §21100 -- whieh 
requires the Commission to ~repare an 
any "project" with a siqnif~eant 
environmental effect that it propos to. 
approve or carry eut -- did net re ire the 
Commission to prepare an EIR on s water 
main extension. Mereover," the C issien did 
net "approve" or "earryout" th water main 
extensien. 

Prier Commission siderinq the 
issue have similarly conclu dthat the 
Commission need net prepare an EIR for 
utility construction not i volving Commission 
approval. ~ 0.85951, 8 ,cal. PUb. Otil. 
COmin. 111, 114-15 (1976) .He B,. Ranches v. 
~ "', D.83-04-090, 
mimeo at 1~. 9-10 (Apri 20,. 1983). Each of 
those cases concluded at the Commission is 
not required to prepa e an EIRcovering 
construction of an e ectric transmission line 
of less than 200kV ithin a utility~s 
existing service a a, because, pursuant to 
G.O. 131, the uti ty is not required to 
obtain a certifie te of public convenience 
and necessity be ore constructing such a line 
and therefore construction of the line is 
not a "preject" within the meaning of 
CEQA. D.8-593'4,. 80 cal. Pub. util. 
Comm. 90, 94, 96 (1976) . (Big Basin Water 
co.), findin that "(tJhe expansion of a 
water cerpo tien into a contiguous area is 
not a proje " so· far as the commission is 
concerned, requiring an EIR as a prerequisite 
to such e ansion," beeause the water 
corporat' n did not have to. obtain a 
eertifi te er ether entitlement from the 
commiss'on befere undertaki~g the expansion. 

the water mainextensien were a 
"prej ,." PRe §2108-0·.2:1 would exe.."Upt: it from. 
the r quirexnents ef CEQA • 
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3. The last two sentences of the first partial 
~9'e lO are replaced with the following material: 

/ 
aph on 

ll: 

The Commission takes official notice that 
excavation conducted by SGV within the 
boundary of El Monte amounted t~ 
approximately 67S feet, more or less, a ~ 
that the excavation within Areadia amo ted 
to approximately 1,76S feet, lUore or ess, 
totaling approximately 2,440 feet,. W • eh is 
considerably less than one mile and thus 
would fall within the exemption- of PRe' 
§2108-0.21. 

For these reasons, the request El Monte 
for an order that the commissi order and 
perform an environmental asse ment of the 
extension or water service p rormed ~y SGV 
should be dismissed. 

4. - Finding of Fact No.. 1 on p.9'e 10 is modified to read: 
l. Pursuant to a court der, El Monte 
issued the excavation 'tsoughtby SGV. 

s. Finding of Fact No.. npage' ll' is modified to read: 

6. 

3. The commission ~d not directly undertake 
the water main ext sion at issue here, 
provide any tinan al assistance for the 
extension, or iss e SGV any permit, license, 
or other entitle ent to build the extens,ion. 

3A is 'inserted on page 

3A. The wat :r main extension at issue here 
was an ins llation ota pipeline otless 

'le, in len~ within a public 
'?J.y .. ' . ~., . 

- S·-
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7. The Conclusion of La'~ on paqe 11 is replacedw· 
followinq material: 

Conclusions 0: Law 

1. Inasmuch as the issues, in this ma 
noW' moot, the complaint should. be di 

2. The water main extension at is ue here is 
not a "project" within the meani of CEQA 
insofar as this commission is c eerned. 
Therefore this Commission is n required to 
prepare an EIR on this water ain extension. 

3. Even if this water mai 
"project," Public Resourc 
would provide an exemptio 
requirements. . 

extension were a 
Code ~2"10S.0.21 

from CEQA's 

/' 
the 

at San Gabriel Valley Water 
Company's motion to permit la e filing of its response is 
qranted .. 
.' IT 'IS FORTHER: OROp:eO that El Monte,'s motion to amend, 

it$ application for rehearing'is denied. ' 
IT IS FORTHER: O.RoEREO that rehearing of 0.87-09-065 as 

modified herein is de 'ed. 
This order i etf19iive today. 
Oated J 2.8· . , , at San Francisco, california .. 

. ' STAN£Ey W. HULEn~::~: , 
, . .' , . .' President'; , 
DONALD'VIAL' , 

- 6 -
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. FREDERICK- R:DtTDA 
, c. MITCHEl L WILK· ' 

JOHN a OHANIAN . 
. . .," Commlssionet$ 

,'. 


