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Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF 'THE STA&E OF CALIFORNIA:

CITY OF EL MONTE, CALIFORNIA
a general law cmty,

. Petitioner and“Complainant, L

. . Case 87-01-009 .
vVS. (Filed January 6, 1987)
. SAN GABRIEL VALLEY WATER: COMPANY,
- a California corporation; and
DOES -1 through 10, inclusive,

Respdndent'and'De:éndaﬁts.'v

" Nt Nt N N N N N bt Nl Nt N Nt .

memm

The City of El Monte (El Monte) has filed an application
for rehearing of Decision (D.) 87-09- 06s, in.whzch the Commission
ismissed El Monte’s complaint against the San Gabriel Valley
Water Co. (SGV). SGV has filed a motion to permit late t;llng or

a response to ElL Monte’s applicatxon foxr rehearing and its
proposed response. £El Monte has"flled a'motion to amend its
application for rehearing and its proposed “Supplement to
Application for Rehearing.” We will add:eSS thesé~procedura1
motions fLirst. , B ' '

SGV states that it mailed its response to the
application for rehear;ng on the last day for filing, rather than
hand-delivering the response, so that its response was not
received within the time provided by Rule 86.2 of the
commission’s Rules of Practice and Procedure. SGV has thererore
filed a motion to permit late tiling of its response. SGV filed
its motion and proposed response well before the Commission was
prepared to act on El Monte’s. appllcation tor rehearzng.
Moreover, the period for flling a response to—an appl;cat;on for
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3. D.87-09-065 should be modified.

Therefore, good cause appearing,
IT IS ORDERED thaﬁ D-87-09-065 is modified as follows:

1. The firxst paragraph ©of ‘the Dlscusszon Section on page: 9
is modified to read: : :

Inasmuch as the facts show that.éhe“~
excavation and installation of the water main
within El Monte have been accomplished, the

first cause of actxon should be d;smlssed as
noot. ,

2. The first'sentence'o: the'second'paragraph’or“the

Discussion Section on page 9 ;s replaced with the tollowlng
materialc:

wWith respect to the second cause of actmon,
wherein El Monte seeks an order: requiring
compliance ‘with CEQA, the complaint should be
dismissed because the main extension which is
at issue here is not a project within the
meaning of CEQA. Public Resources Code (PRC)
§21100 provides, in pertinent part:"

All state agencies, boards, and
commissions shall prepare . . . an
environmental impact rxeport [EIR] on.
any project they propose to carry out
or approve which may have a s;gn;t;cant
effect on the envxronment. :

PRC §21065 defines a ”project" as:

(a) Activities dzrectly undertaken
by any public agency. -

(b) Activities undertaken by a
person which are supported in whole or
in part through contracts, grants,
subsidies, loans, or other forms of .
assxstance from one or more- publlc
agencies.

(¢) Activities 1nvolv1ng the
issuance to a persen of a lease, .
permit, license, certificate, or other
entitlement for. use by, one or more’
publlc agenczes. '
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BEFORE THE PUBLIC UTILITIESwCOﬁMISSIONfOF'THE STATE OF'CELIFORNIA

CITY OF EL MONTE, CALIFORNIA
a general law city,

Petitioner and Complainant, S

. - Case 87=01-009
vs. (Filed January 6, 19587)
SAN GABRIEL VALLEY WATER COMPANY,
a California corporation; and
DOES 1 through 10, inclusive,

Respondent and Defendants.

ORRER_MODIFYING DECISION 87-09-065
AND DENYING REHEARING .

The City of El Monte (El Monte) has filed an application
for xehearing of Decision (D.) 87-09-065, in which the Commission
dismissed El Monte’s complaint‘agaiﬁst'the San Gabriel Valley o
Water Co. (SGV). SGV has filed a mot;on to permit 1ate lexng of
a response to El Monte’s application for rehearxng and its
proposed response. EL Monte has f;led a motion<to amend its
application for rehearxng and its proposed 'Supplement to
Application for Rehear;ng. We wzll.add;ess these procedural
motions first. o '

SGV states that it mailed its response to the
application for rehearing on the last day for filing, rather than
hand-delivering the response, so that,its response was not
received within the time provided by Rule 86.2 of the
Commission’s Rules of Practice and Procedure. SGV has therefore
filed a2 motion to permit late f;ling of its response. SGV filed .
its motion and proposed response well before the Commission was
prepared to act on El Monte’s" appl;cation tor rehear;ng.
Moreover, the period for: leing a response to an appllcat;on :or
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Rules of Practice and Procedure the. Commission will waive the
time limit of Rule 86.2 and grant SGV’s motion. However, we wish
to emphasize that under Rules 86.2 and 44 the Commission should
receive any response to an application for rehearing within 15
days after the day the applicatxon Loxr rehearxng was filed;
ma;lxng of the response within those lsrdays is not sufficient.

El Monte filed a motion to amend its application for
rehearing a month after the period for £111ng an appl;cat;on for
rehearing had passed. The Commission generally denies such
mot;ons to amend applxcatxons for rehear;ng.- P.U. Code §1731(b)
provzdes that no cause of action arising out of any decision of
the Commission shall accrue to any person.unless the person has
filed an appl;catxon for rehearing within 30 days after the
Commission mails the decision. P.U. Code §1732 provides that no
person shall in court urge or rely on any ground not set forth in
its application for rehearing. If we were to allow a party to
amend its application for rehearing after the period for filing
such an application had paésed, we would, in effect, permit the
parfy to circumvent the limits of these statuteory sections. El
Monte has not shown why we should allow it to circumvent these
statutes nor why we should depart from dgr usual practice.
Accordingly, we will deny El Monte’s motion.

We have carefully considered all of the issues and
arguments raised in the application for rehearzng and SGV’s
response and are of the opinion that’ su!fmcxent grcunds for
granting. rehearmng have not been shown. We are, however, ©f the
vxew that the. dec;slon should be modified . to clar;:y our
reasanzng. ‘ o

L Lo |
1. SGV’s motion to perm;t 1ate lelng of its response
should be granted. ' '

2. El Monte's motxon to amend 1ts appllcat;on ror rehearlng '
should be denmed. :
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D.87-09-065 should be modified.

Therefore, goed cause appearxng,‘
IT IS ORDERED that D.87-09-065 is modified as follows:.

1. The fxrst paragraph oz ‘the D;scuss;on Sectlon on ‘page 9
is modified to read:

Inasmuch as the facts show that the
excavation and installation of the water main
within El Monte have bean accomplished, the’
first cause of actlon should be dzsmlssed ‘aS

moot. ‘ . _
2. The fmrst sentence of the second paragraph.of the

Discussion Section on page 9 1s~rep1aoed w;th the IOllQW1ng
material: f

With respect to the second cause of actxon,
wherein El Monte seeks an order requiring
I compliance with CEQA, the complaint should be

dismissed because the main extension which is
at issue here is not a project within the
meaning of CEQA. Public Resources Code (PRC)
§21100 prov;des, 1n.pertxnent part.

All state agencies, . boards, and :
commissions shall prepare . . . an
environmental impact report [EIR] on
any project they propose to carxy out
ox approve which may have a szgnltlcant
effect on the environment. '

PRC §21065 detlnes a project” as:

(a) Activities dzrectly undertaken
by any public agency.

(») Activities undertaken by a
person which are supported in whole or
in part through contracts, grants,
subsidies, loans, or other forms of
assistance from one or. more public |
agencies.

(c) Activities ;nvolvang the
issuance to a person of a lease, _
permit, license, certificate, or other
entitlement for use by one or more
public agencres.
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Here, the Commission did not directly
undertake the water main extension,: prov:de
any financial assistance for the extension,
or issue SGV any permit or license, etc. to
build the extension. Thus, pursuant to PRC
§21065, the water main extension at issue
here was not a ”“project” within the meaning
of CEQA insofar as this Commission was
¢oncerned. Thus, PRC §21100 -- which
requires the Commission to prepare an EIR on
any “project” with a sxgnlrlcant
environmental effect that it proposes to
approve or carry out == did not requlre the
Commission to prepare an EIR on this water
main extension. Moreover, the Commission: did

not “approve” or 7carxy out' the water main
extens;on.

Prlor chm1551on decisions cons;der;ng the
issue have similarly concluded that the
Commission need not prepare an EIR for
utility construction not involving Commission
approval. Sge D.85951, 80 .Cal. Pub. Utll.
Comm. 111, 114-15 (1976):
5QH3h2ID.QQL&:QZD&A_BﬁluQn_QQﬁr D. 83-04-090
mimeo at 1, 9-10 (April 20, 1983). Each of
those cases concluded that the Commission is
not required to prepare an EIR covering
construction of an electric transmission line
of less than 200KV within a utility’s ,
existing service area, because, pursuant to
G.0. 131, the utility is not required to
obtain a certificate of public convenience
and necessity before constructing such-a line
and therefore the construction of the line is
not a “project” within the meaning of
CEQA. See also D.85934, 80 Cal. Pub. Util.
comm. 90, 94, 96 (1976) (Big Basin Water
Co.), flnd:ng that ”[t]lhe expansion of a
water corporation into a contiquous area is
not a project, $o far as the Commission is
congcerned, requlrlng an EIR as a prerequisite
o such expansion,” because the water
corporation did not have to obtain a
certificate or other entitlement from the
Commission before undertak;ng the expanszon.

Even if the water main extens;on were a- =
“project,” PRC §21080.21 would exempc 1t Lrom
“the requlrements of CEQA- R
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3. The last two sentences: or the fzrst partial paragraph on
page 10 are replaced with the tollow;ng material:

The Commission takes.orflcxal notice that the
excavation conducted by SGV within the
boundary of El Monte amounted to
approximately 675 feet, more or- less, and
that the excavation within Arcadia amounted
to approximately 1,765 feet, more or less,
totaling approximately 2,440 feet, which is
considerably less than one mile and thus
would fall w;th;n the exemptlon of PRC
§22080.21.

For these reasons, the request by El Monte
for an order that the Commission order and
perform an environmental assessment of the
exXtension of water sexrvice perrormed by‘SGV
should be dismissed.

Finding of Fact No. 1 on page ‘10 is modified to read:

l. Pursuant to a court order, El: Monte
- issued the excavatlon pexmmt sought by SGV.

and;ng of Fact No. 3 on page 11'is modxf;ed to read:

3. The Commission did not directly undextake
the water main extension at issue here,
provide any financial assistance for the
extension, or issue SGV any permit, license,
or other entitlement to-bulld the extens;on.

"Additional Find;ngvo: Fact No. 3A is inserted on page

3A. The water main extension at issue hete
was an installation of a pipeline of less

than one mile in length wzthln a. publ;c
lrlght-of-way. ‘ ‘

s’
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7. The Conclusion of Law on: page 11 ls~replaced with the
Iollow;ng material:

conclusions of Iaw

1. Inasmuch as the issues in-this mattét-are
now moot, the complaint should be dismissed.

2. The water main extension at issue here is
not a “project” within the meaning of CEQA
insofar as this Commission is concerned.
Therefore this Commission is not required to
prepare an EIR on this water main extens;on.

3. Even if this water main extension were a
#project,” Public Resources Code §21080.21
would provide an exemptzon from CEQA'
requirements.

IT IS FURTHER ORDERED that San’ Gabrlel Valley Water
Company's motion to- permlt late r;lxng or its response is
granted. L :
IT IS FURTHER: ORDERED that Bl Monte’s mot:.on to amend
its application for rehearxng is denzed.

IT IS FURTHER ORDERED that rehearlng or D.87-09=-065 as
modified herein is denied.

This orderﬁaﬁz%fﬁggglve today--

Dated: e at.San Franc;sco. Callrornla.

: ST&NIIX‘VV HLHJ?FT
. L Ptesxdcnt
'ﬂrxy\ALD VIAL -
" FREDENICK R. DUD&
‘,C\Nﬁ”CHEll.“ﬂLK
')OH'\ B OIANIAN -
o Commmionm

i~ THA'L."!HS/DEC!SION
© WAS APPROVED. sv*m&move
e coms«on ’S TODAY’
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BEFORE THE PUBLIC UTILITIES COMMISSION OF

'CITY OF EL MONTE, CALIFORNIA
a general law city,

Petitioner and Complainant, \
Cage 87-01~009

VS. (Filgd January 6, 1987)

SAN GABRIEL VALLEY WAIER COMPANY
a California corpeoration; and
DOES 1 through 10, inclusive,

Ml Ml N W W et Ml N S N S

Respondent and Defendants.

wWater Co. (SGV). SGV has filéd a motion to permit late £iling of
3 response to El Monte’s application for rehearing and its
proposed response. El Monye has filed a motion to amend its
application for rehearing and its proposed “Supplement to
Application for Rehearing.” We will address these procedural
motions first. _ : ‘ i

‘ SGV states tHat it mailed its response to the
appl;catxon for reheiring on the last day for £iling, rather than
hand-dellverlnq the/response, so that its response was not
received within thé time provided by Rule 86.2 of the
Commission’s Ruleé of Practice and Procedure. SGV has therefore
filed a motion tfH permit late :;lxng of its response. SGV filed
its motion and proposed response well before the Commission was
prepared to a on El Monte’s appl;catxon.:or rehear;ng.
Moreover, the /pericd for tlllnq a response to-an appl;catlon tor
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Rules of Practice and Procedure the Commission will waive the
time 1;m;t of Rule 86.2 and grant SGV's mot;on- However, we

El Monte filed a motion to amend its appl’ ation for
rehearing a month after the period for filing an Application for
rehearing had passed. The Commission generally/denies such
motions to amend applications for rehearxng. U. Code §1731(b7
provmdes that no cause . of action arzs;ng out/of any decms;on of
the Commission shall accrue to any person phless the person has
filed an application for rehearing within/30 days after the
Comnission mails the decision.,~PtU.~c §1732 provides that no
person shall in court urge or rely on #ny ground not set forth in
its ‘application for rehearing. If w were to. allow a party to
amend its application for rehearing/after the period for filing
such an application had passed, w wbﬁld, in effect, permit the
party to circumvent the limits of these statutory sections. El
Monte has not shown why we shoudd allow it to circumvent these
statutes nor why we should depart from our usual practice.
Accordingly, we will deny El/Monte’s motion.

We have carefully donsidered all of the issues and
arguments raised in the application for rehearlng and SGV’s
response and are of the inion that sufficient grounds for
granting rehearing have /not been shown. We are, however, of the

view that the dec;sxon should e modmf;ed to clarlfy our
reasonzng. ‘ ‘

1. SGV’s motdon to perm;t late !111ng ot lts response
,hould be granted.

‘2; El Monné's motion to amend ;ts appl;catlon for rehearang
should be den;eé. . ~
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D.87=-09=-065 should be modiried.-'

Therefore, good cause appearing,
IT IS ORDERED that D.87-09-065 is modified ay/ follows:

1. The first paragraph of the Dlscusszon Sectifn on page 9
is modxrxed to read: '

Inasmuch as the tacts show that the
excavation and installation of the wa er main
within El Monte have been accomplishgd, the
first cause of act;on should be disyissed as

2. The first sentence of‘the”seccnd paragraph of the

Discussion Section on page 9 is replace with the !ollow;ng o
material: : :

with respect to the second Lause otvaction,
wherein EL Monte seeks an prder requiring
compliance with CEQA, the/complaint should be
dismissed because the main extension which .is
at issue here is not a ¥roject within the

meaning of CEQA. Publjc Resources Code (PRC)
§21100 provides, in p i

All state agenciet, boards, and
commissions shald prepare . . . an
environmental ijipact report [EIR] on
any project they propose to carxy out
or approve which may have a significant
effect on the environment.

PRC §21065 defines a ”project” as:

(a) Agkivities directly undextaken
by any public agency.

(b) Activities undertaken by a
person yhich are supported in whole or
in pa through contracts, grants,
subsidies, loans, or other forms of
assisfance from one or more public
agencies.

(¢) Activities lnvolvxng the
isguance to a person of a lease,

it, license, certificate, or other

itlement for use by‘one or more
l;c agencies.
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Here, the Commission dld not'dlrectly ,
undextake the water main extension, provide
any financial assistance for the extension,
or issue SGV any permit or license, etc. to
build the extension. Thus, pursuant to PRC
§21065, the water main extension at issue
here was not a “project” within the meanifg
of CEQA insofar as this Commission was
concerned. Thus, PRC. §21100 == which
requires the Commission to prepare an £IR on
any ~project” with a significant
environmental effect that it propeses to
approve or carrxy out —- did not regqlire the
Commission to prepare an EIR on S water
main extension. Moreover, the Cofimission did

not “approve” or “carxy: out” the/ water main
extension.

Prior Commission decisions cgiisidering the
issue have similarly concludéd that the
Commission need not prepare/an EIR for
utility construction not ijpvolving Commission
approval. See D.35951, 8¢ .Cal. Pub. Util.
Comm. 111, 114-15 (1976) 7 H.B. Ranches v.
southern vl ifornia Edisbn Co.., D.83=04=-090,
mimeo at 1, 9=10 (April/ 20, 1983). Each of
those cases concluded Lthat the Commission is
not required to prepafe an EIR covermng
construction of an efectric transmission line
of less than 200kV vithin a utility’s
existing service apeta, hecause, pursuant to
G.0. 131, the utildty is not required to
obtain a certificite of public convenience
and necessity before constructing such 2 line
and therefore e construction of the line is
not a ”project”/ within the meaning of

CEQA. ce_alsd D.85934, 80 Cal. Pub. Util.
Comm. 90, 94,/96 (1976) (Big Basin Water
Co.), finding that “[tlhe expans;onAof a
water corporation into a contiguous area Ls
not a projeft, so far as the Commission is
concerned, /requiring an EIR as a prerequisite
to such e'-ansxon,” because the water
corporatifn did not have to obtain a
certificite or other entitlement from the
Commissifon before undertaking the expansion.

Even if the water main extenmsion were a .
fproject,” PRC §21080.21 would. exempt it from
the rf quxrements of CEQA._
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-

3. The last two sentences of the first partial paragraph on
Page 10 are replaced with the following material:

The Commission takes official notice that
excavation conducted by SGV within the
boundarxy of El Monte amounted to
approximately 675 feet, more or less, apd
that the excavation within Arcadia amounted
to approximately 1,765 feet, more or Yess,
totaling approx;mately 2,440 feet, wiich is
considerably less than one mile and thus
would fall within the exemption' of PRC
§21080.21.

For these reasons, the request El Monte

for an order that the Commissioh oxder and

perform an environmental assegsment of the

extension of water service pofftormed by SGV
should be dismissed.

'~ Finding of Fact No. 1 on o) ge 10 is modxrled to read.

1. Pursuant to a court der, El Monte ‘
issued the excavation t sought by SGV.

Finding of Fact No. 3 n,page ll‘ls modxf;ed to read:

3. The Commission id not directly,undertake
the water main extehsion at issue here,
provide any financhal assistance for the
extension, or issfe SGV any permit, license,
or other entitle ent to~bu11d the extens;on.

Additional Fin Lng of Pact No. 3A is xnserted on page

3A. The watér main extensmon at ‘issue here -

was an insfallation of a: pxpel;ne of less
ile in length.wmthln 2 publlc

r;ght—or AY . _ _
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7. The Conclusion of Lam on page 11 ls replaced wi
:ollowrng naterial:

1. Inasmuch as the issues in this matfer are
now meot, the complaint should be dighissed.

2. The water main extension at isgue here is
not a “project” within the meani

insofar as this Commission is cohcerned.
Therefore this Commission is ngt required to
prepare an EIR on this water yain extension.

3. Even if this water main/extension were a
*project,” Public Resourced Code §21080.21
would provide an exempticAd -from CEQA’S
requirements.

IT IS FURTHER ORDERED Ahat San Gabrxel Valley Water

Company’s motion to permit laye fllzng of its response is
granted.

IT IS FURTHER ORDPRED that El'Montefs motion to amend

its application for rcheayYing is denied.

IT IS FURTHER ORDERED that rehearing of D.87- 09—065 as
modified herein is denikd.

This order i efﬁg 1ve today.«

Dated , at San Francnsco, Callrornra.

o StANIEﬂ'VV HIHJ?FI :
L L Pnruknt’
“HIKRWUJ)\HAL ‘

« FREDERKﬁrR.DUDA
© G MITCHELL WILK: "

Jonmrs.cmumuxN :
g Cbzmmswnas




