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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE. OF CALIFORNIA

In the Matter of the'Appllcation of

Pacific Bell, a corporation, for. Application 85~01-034
authority to increase certain intra- - (Filed January 22, 19857
state rates and charges applicable amended June 17, 1985 and

to telephone services furnished . ' o May 19, 1986)
wmtnzn the State of Caleornza ' Yy ‘

1.85-03=078 .
(Flled March.zo "1985)

' ' 01184 B
And Related Matters. o e - (Flled December 2 1980)

G 86—11-028 o
(F;led Novenbexr 17 1986)_ )

87=10=07
ANDR DENYING REHEARING

Pacific Bell has riledvan'application for renearing of
Decision (D.) 87-10-07S5, in which the Commission, at Pacific
Bell’s request, delayed the filing date for Pacific Bell’s 1988
attrition advice lettexr until January 30, 1988, and also. made
Pacific Bell’s rates subject to refund begznnlng January 1, 1988
to account for any adjustments associated with the cOmm;SSLOn’
1988 attrition review. The D;vf;:on of Ratepayer Advocates (DRA) - w
has filed a response in opposition to Pacific Bell’s application.
The DRA opposes Pacific Bell on the merits and also argues that
Pacific Bell’s application was untimely. We turn first to the
DRA’s contention that Pacific Bell’s filing was: untimely.

The DRA points out that PubllC‘Utllltles Code §1731(b)
provides for the filing of an appllcat;on for. rehearzng of a
decision within 30 days after the date when the-" chmxssmon mails
the ‘decision. The DRA thererore contends that Pac;f;c\Bell'
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minmeo at 1ll.). However, to ensure that the delay Pac;:ic Bell
requested would not harm its ratepayers, it was essential that we
make Pacific Bell’s rates subject to refund beg;nning January 1,
1988. , ‘

In any event, there are several reasons why the subject
to refund provision of the Decision does not v;olate the rule
against retroactive ratemaking.

The Commission may. properly subject a ut;llty s rates to
refund to account for adjustments to be made pursuant to a
methodology, or formulas, adopted before the'date‘the'utility's
rates become subject to refund. Any ratemaking}is prospective
because the formulas are in place before the utility’s rates
become subject to refund. The California Supreme Court has
approved the use of adjustment clauses and-noted the importance
of the time when the Commission édopts the methodology, as
compared with the relative unimportance of the time of its
application. See City of Los Angeles v, Public Utilities
Conmission, 15 cal. 3d sso, 695-703 (1975) > Southerm California

1o V. 14 ission, 20 Cal 3d 813, 823,
828-30 (1978) (SeCal Edison)- |

The Commission does not engage in‘unlawrul retroactive
ratemaking when it first makes a utility*s'rates-subject’to
refund for a specified purpose (beginning'on a future date) and
thereafter calculates the amount to be adjusted start;ng from the
date the utility’s rates became subject to rezund.
Q3JJJEu3xULJEEiJ2z_;!ﬁ_BRhllﬂ_nillltlﬁﬁ_ﬁgmmlﬁﬁlgn 23 cal. 34
470, 487 (1979).

The rule against retroactive ratemak&ng appl;es only to
the promulgation of general rates. The Commission deoes not
engage in such general ratemaking when it applies adjustment
formulas and therefore the rule against retroactive ratemaking
does not limit the Commission when it orders adjustments pursuant
to such formulas. §ggg1_zggﬁgn 20 Cal. 34 at 816-17, 828~
30. See also california Manufacturexrs Asseciation v, Public
Ctilities ggmm;gg;gn 24 Cal. 34 251, 261 (1979).

In sum, we have carefully‘con51dered aIl of the 1ssues
and arguments raised in Pacxrxc Bell’s appl;catzon tor rehea*;ng
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Pacific Bell has filed an application for -rehearing of
Decision (D.) 87-10-075, in which the Commission, at Pacific
Bell’s request, delayed the filing date for Pacific Bell’s 1988
attrition advice letter until January 30, 1988, -and also made
Pacific Bell’s rates subject to refund begznn;ng January 1, 1988
to account for any adjustments assoczated with the Commission’s
1988 attrition review. The Div;sion of Ratepayer Advocates (DRA)
has filed a response in opposition to Pacific Bell’s application.
The DRA opposes Pacific Bell on: the merits and also argues that
Pac;fzc Bell’s appl;cat;on was untlmely.u We turn first to the
DRA’s contention that Pacific Bell’s filing was untimely.

The DRA points out that Publxc Utll;txes Code §1731(b)

._yprovzdes for the filing of an applzcatzon ror rehear;ng of a

_"cec1$1on within 30 days after the date ‘when the' Commission mails
the - dec;s;on. - The DRA thererore contends that Paczflc Bell’s
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application must be rejected because it was filed on Monday,
November 30, 1987, 31 days after the Decis:on was mailed.
HBowever, Code of Civil Procedure §§12, 12a, and 12b and Rule 44.2
of the Commission’s Rules of Pract;ce and Procedure extend the
period for filing a pleading when the last day for :1ling is a
sunday. Since Sunday, November 29, 1987 was the 30th day after
the Decision was mailed, PacBell’s application for xehearing was
timely when filed the next day.

Pacific Bell’s upplication for rehearing contends that
the subject to refund provision of D.87-10-075 (the Decision)

viclates the rule against retroactive ratemak;ng. However, a:tere

careful conszderat;on, we conclude that the Decision properly
made Pec;tzc Bell’s rates subject to refund beginning January 1,
1988 to account for any adjustments asscciated'vith.chev
commission’s 1988 attrition review and ordered Pacific Bell to
file a 1988 attrition year advice letter on or before January 30,
1988 using the formulas referenced: in the Decision.

Pacitic Bell’s application convenzently ignoree the tactl

that the subject to refund provtsion about which it now complains
became essential because the flllng date for Pacmfxc Bell’s 1988
attrition advice letter was delayed at Pacif;c Bell's reguest.
when we issued D.86=-12-099 (the December Dec;s;on), we
¢contemplated that Pacific Bell would flle for 1988 attrition on
or before October 1, 1987 (regardless of whether 1988 attrition
would increase or decrease its rates), so that the Commission
could complete its review or Pac1£1c Bell's f;llng before January
1, 1988 and 1mplement the new rates on that date. (ggg Qrdering
Paragraph 3 of D.85-03- -~042, requzrzng ‘Pacific Bell to make future
attrition filings not later than October 1l.) chever, in its
petition for mod;tmcat;on of the December Deciszon, Pacific Bell
asked the Commission toldelay 1ts,1988 attr;t;on rxlzng date past
October first because’ 1ssues pending before the COmmz.s;cn
remained unresolved. In our’ Dec;s;on.we granted Pacific Bell’s
request for a delay, to allow-Pac;t;c Bell to~1nclude in its
attrition f£iling the results of certa;n.spec1fled Commission
proceedings, and ordered Pacific Bell to file its 1988 attrition
"~ advice letter on or before Janua:y 30, 1988. (S¢e D. 87—10-075,

-2 =




B

A.85-01=034, et. al. L/afr .

mimeo at 1l.) However, to ensure that the7de1ay”Paci:ic,Bell
requested would not harm its ratepayers, it was‘essential that we-
make Pacific Bell’s rates subject to refund begxnning January 1,
1988. :

In any event, there are several. reasons why the subject
to refund provision of the Decxsion does not vzolate the rule
against retroactive ratemaking.

The Commission may properly subject a utzllty's rates to
refund to account for adjustments to be made. pursuan: to a
methodology, or formulas, adopted before the date the utxlxty's
rates become subject to refund. Any ratemak;ng 1s prospective
because the formulas are in place before the utll;ty’s rates
become subject to refund. The California Supreme Court has
approved'the use of adjustment clauses and noted  the importance
of the time when the commission adopts the methodology, as
conpared with the relative unimportance of the time of its
application- See City of Los Angeles v. Public Utilities
Commission, 15 Cal. 3d 680, 695=703 (1975): ﬁgn;hg:n_ggl;:g:nig
Edison Co. v. Public Utilities Commission, 20 Cal 3d 813, 823,
828-30 (1978) (SeCal Edisen). - -

The Commissieon does not engage in unlawful retroact;ve
ratemaking when it first makes a utility’s rates subject to
refund for a specified purpose (beginning on a future date) and
thereafter calculates the amount to be adjusted startlng ‘from the
date the ut;lxty 5 rates became subject to. re:und. See Southern
Salifornia Gas Go. v, Public Utilities Commission, 23 Cal. 3d.
470, 487 (1979). '

The rule against retroactive ratemakzng applxes only to '
the promulgation of general rates. The Commission does not
engage in such general ratemaking. when it appl;es adjustment
formulas and therefore the rule against retroactive ratemaking
does not limit the Commission when it orders adjustments pursuant
to such formulas. sgggl_zggsgn 20 Cal. 3d at 816~17, 828~
30. See also QAl;IQznAA_MAnu1As3uz2:ﬁ.AﬁﬁQﬁLA&Len__h_Euhlkg_
g;;l;;;gg Commission, 24 Cal. 3d 251, 261 (1979).

In sum, we have carerully conszdered all ‘of ‘the ;ssues

and arguments ralsed in Pacific Bell's applxcat;on ror rehear;wg

. .. 3 -
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and the DRA’s opposition.&nd are of the op;nibn that sufficient
grounds for granting rehearing have not been shown. We are,
however, of the view that the Decision should be modified in
several respects. ) R 3 '

Therefore, good cause appearing, S :

IT IS ORDERED that D.87-10-075 is modified as follows:

l. 7The last sentence in the'sécond £ul1 paragraph on page 9 .

is modified to read: . -

Given current conditions in the
telecommunications industry, Pacific Bell’s
present rates will become unreasonable in
1988 unless: ' they are reviewed for _
operational and financial attrition pursuant
Lo our adopted methodology; and adjusted if
application of that methodology shows that
rate adjustments are in order. - :

2. The following language'is-;ddédﬂat*the end of the first
partial paragraph on page 14: " S o

We adopted this attrition methodology

in our prior decisions precisely so that it
could be used in succeeding years to review
the reasonableness of Pacific Bell’s rates in
the years between test years and so that we
could order any rate adjustments, which, by
application of the attrition methodelogy,
appear warranted. Our adopted attrition
methodology was promulgated in proceedings in
which Pacific Bell was a party and the few
specific changes we now allow are changes
coming out of other proceedings in which

- Pacific Bell is also a party.

Finding of Fact No. 10 is modified to read:

. _ . ‘
Pacific Bell’s Petition does not contain
facts sufficient to justify relief from the
requirement that a 1988 attrition year
f£iling be made, since most of the
uncertainties it cites will be resolved by
year-end 1987, however, it appears feasible
to grant Pacific Bell’s Petition to the
extent of allowing a delay in the filing, in
order to aveid undue complexity in
calculating updates to arrive at .a 1988
attrition year revenue recquirement. This
delay will result in Pacific Bell being able
to include additional material in its 1988
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attrxtzon Illlng, as 1t requested in its
Petition.

Finding of Fact No. 15 is 'mod‘i'r:i.'ed to readé.-_

Pacific Bell’s present rates will become
unreasenable in 1988 unless: - they are
reviewed for operational and financial
attrition pursuant to our adopted
methodology:; and adjusted if application of
that methodology shows that rate adjustments
are in order.

IT IS -FURTHER ORDERED 'that rehear:.ng of D.87-20- 075 as :
modified here;n is denied.

This order is ezfect;ve-tcdey.
Dated. J-"Vf 28 1988 ., at San Franc:.sc:o, Callform.a.
' i Q'I"\.\LEY W H(' '-7"."" ‘
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Pacific Bell has filed an application for rchearing of
Decision (D.) 87-10-075, An which the Commission, at Pacitic
Bell’s recquest, delayed/the f£iling date for Pacifi¢~Bell's 1988
attrition advice letter until January 30, 1988, and also made
Pacific Bell’s rates Aubject to refund beginning Jahuary 1, 1988
to account for any justments associated with the Commission’s
1988 attrition review. The Division of Ratepayer Advocates (DRA)
has filed a respghse in opposition to Pacific Bell’s application.
The DRA opposes /Pacific Bell on thelmerits and"-also argques that
Pacific Bell’s/application was untimely. We turn first to the
DRA's contentdon that Pacific Bell’s filing was untimely.

The DRA points out that Public Utllltles Code §173L(b)
provides fgr the filing of an appl;cet;on fox rehearmng of a.
decision lthln 30 days after the date when. thc COmm3551on mails
the decibion. The DRA thereiore contends that Pacmrlc Bell's
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application must be rejected beceusefit was filed on Monday,
November 30, 1987, 31 days after the Decision was mailed.
However, Code of Civil Procedure §§12, 12a, and i2b and

of the Commission’s Rules of Practice and Procedure

period for filing a pleading when the last day for £iding is a
Sunday. Since Sunday, November 29, 1987 was the 30¢h day after
the Decision was mailed, PacBell's appllcatlon po{=) rehearlng was
timely when filed the next day.

Pacific Bell’s application for reheaying contends that
the subject to refund provision*ér D.87-10-075 (the Decision)
violates the rule against retroactive rat aking. However, after
careful consideration, we conclude that he Decision properly
made Pacific Bell’s rates subject to refund beginning January 1,
1988 to account for any adjustments asSociated with the
Commission’s 1988 attrition review ayid ordered Pacific Bell to
file a 1988 attrition year advice letter on or before January 30,
1988 using the formulas referenced in the Decision.

Pacific Bell’s application conveniently ignores the fact
that the subject to refund proyision about which it now complains
became essential because the iling date for Pacific Bell’s 1988
attrition advice letter was delayed at Paclrxc Bell’s request.
When we issued D.86-12-099 (the December Dec;sxon), we
contemplated that Pacific/Bell would file for 1988 attrition on
or before October 1, 1987 (regardless ot whether 1988 attrition
would increase or decrease its rates), so that the Commission
could complete its ye few of Pacific Bell’s filing before January
1, 1988 and lmplemeﬁﬂlthe new rates on that date. (See Orxdering
Paragraph 3 of D.85~03-042, reqﬁiring’Pacific Bell to make future
attrition filings Mot later -than October 1.) However, in its '
petition for mod; f;catlon of the December Decision, Pacific Bell
asked the Commi s;on to delay its 1983 attrition. f;lmng date past
October first because issues pendlng‘befo:e the Commission
remained unr¢solved. In our Deeision‘we granted Pacific Bell’s
request for/a delay, to allow Pacific Bell to include in its
attr;t;on iling the results of certazn specified Comm;ss;on
proceed;n s, and orxrdered Pac;flc Bell to tile its 1988 attrition .
advice . l tter on or before January 30 1988. (SQQ D.87- 10-075,




application must be rejeétedibecause it was filed on Monday,
November 30, 1987, 31 days after the Decision was mailed.
However, Code of Civil Procedure §§12, 12a, and 12b and

of the Commission’s Rules of Practxce and Procedure exfend the
perlod for £iling a pleading when the last day for filing is a
sunday. Since Sunday, November’ 29, 1987 was the Oth day after .
the Decision was mailed, PacBell’s appllcatmon or rehearxng was
timely when filed the next day. - : N

Pacific Bell’s applxcatxon for . xeh aring contends that -
the subject to refund prov;sxon of D.87- =075 (the Decision) ‘
violates the rule against retroactxve temaking. However, atter
carezul consideration, we conclude thik the Decision properly
made Pacific Bell’s rates subject t¢ refund beqznnzng January l,
1988 to account for any adjustmen ‘associated with the
Commission’s 1988 attrition revidw and ordered Pacific Bell to
file a 1988 attrition year advice letter on or before January'so,
1988 using the formulas refepénced in. the Dec;s;on..

Pacific Bell’s app lcation convenlently 1gnoresfthe fact~
that the subject to refun prevxslon about which it now complains
became essential because/the filing date for Pacific Bell’s 1988
attrition advice lettey was delayed at Pacx:;c Bell’s request.
When we issued D.86- -099 (the December Dec;s;on), we
contemplated that Patific Bell would file for 1988 attr;t;on on
or before October X, 1988 (regardless of whether 1988 attrmtlon
would increase ox/decrease its rates),.seAthatJthe Commi.s ssion
could complete jhs review of Pacific Bell’s zllmng betore January :
1, 1988 and im ement the new rates on that date. (See Ordering
Paragraph 3 of D. 85-03-042 requirlng Racxflc Bell to make future

attrition fiYfings not later than October 1.) However, in its

petition foy modification of the December Decision, Pacific Bell
asked the Commission to delay its-lQ&&_attrition f£iling date past
October first because issues pending before the Commission
remained esolved. In our Decision we granted Pacific Bell’s
request for a delay, to allow Pacific’ Bell to lnclude in its
attr;txon £iling the results o: cexrtain: ‘specified cOmm;ssxon
proceedings, and ordered Pac;flc Bell eo~£mle 1t5~l988 attrmtlon
adv;cevletter on- ox before January 30 1988. (ﬁgg D. 87-10-075

D : _ o




mimeo at 1ll.) However, to ensure that the delay Pacxfzc Bell
lrequested would not harm its ratepayers, it was essent:./ad./ that we
make Pacific Bell’s rates subject to-rezund beg;nn;ng canuary 2,
1988. : .

In any event, there are several reasons w- the subject
to refund provxslon of the Deczsxon does not vao te the rule
against retroactive ratemaking.

The Commission may properly. subject 2 ut;lmty's rates to
refund to account for adjustments to be made pursuant to a
méthodology, or formulas, adopted before thé date_the utility’s
rates become subject to refund. Any rat?.-kihg is prospective
because the formulas are in place before the utility’s rates
bccomc'subject to refund. The Califory a Supreme Court has
approved the use of adjustment clauseg and noted the importance
of the time when the Commxssxon adopls the: methodology, as
compared with the relative un;mpo Yance of the' tlme of its
application. See &i of Ios Anafles v, Public Ukilitie
Comnission, 15 Cal. 3d 680, 69503 (1975); ‘Southern Salifoxnia

dison Co. v. Public Ukilities Aommission, 20 Cal 3d 813, 823,
828-30 (1978) cmx_mm . :

The Commission does/not engage in unlawful retroactlve
ratemak;ng when it first ma es a utility’s rates subject to
refund for a specified pu pose (beglnnxng on a future date) and
thercafter calculates thé amount to be adjusted startxng from the
date the utility’s rates became. subject to refund. Sce Southerm

alifornin Ga 0. V. /Puklic Utilikie: onnission, 23‘-Ca.l. ad
470, 487 (1979). : BT

The rule against retroact;ve ratemak;ng applies only to
the promulgation ¢of general rates. The Commission does not -
engage in such g¢neral rdtemaking-wheh it applies adjustment
formulas and thérefore the rule against retroactive ratemaking
does not limit/the Commission when it orders adjustments pursuant
to such formulas. ggggl_zg;sgn 20 cal. 3d at 81617, 823-
30. See alsh caliform ) = D o '
Ueilities Qonmission, 24 Cal. 3d 251, 261 (1979). :

- ’n sum, we have carefully consxdered all of the issues
ents ra;sed in Paclt:c Bell’s applxeatxon £or rehearlng
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and the DRA’s opposition‘and‘are of‘thekopinion that su ioient‘
grounds for granting rehearing have-notwbeen'shown. we are,
however, oﬂ ‘the view that the Dec;s;on should be’ mod' 1ed in
several respects. '

Therefore, good cause appearzng, x
IT IS ORDERED that D. 87-10-075 is modi ed as follows-

1. The last sentence 1n the’ second full ‘aragraph on page 9
is modlrled to read:

Given current oondltxons in the '
telecommunications industry, Pacific Bell s
present rates will become unreagonable in
1988 unless: they are reviewed for
operational and financial attyition pursuant
to our adopted methodology: j
application. of that methodology shows that
rate adjustments are in or T

2. The follow;ng language 1s‘addcd at the end of the first
partial paragraph on page 1l4:

We adopted this attritdoen methodology
in our prior decisiong precisely so that it
could be used in sucdeeding years to review
the reasonableness Pacific Bell’s rates in
the years between test years and so that we
could orxder any rate adjustments, which, by
application of thd attrition mothodology
appear warranted./ Our adopted attrition

. methedology wasq&romulgated in proceedings in
which Pacific Bgll was a party and the few
specific changes we now allew are changes
coming out of othexr proceedings 1n which
‘Pacific Bell M% also a party. -

Finding of Fgact No. 10 is mod;fiedoto'read:

Pacific Bell’s Petition does not contain
facts sufficient to justify relief from the
requirenent that a 1988 attrition. year
£iling be¢ made, since most of the
uncertainties it cites will be resolved by
year=-end 1987; however, it appears feasible
to grant Pacific Bell’s Petition to the
extent/of allowing a delay in the filing, in
ordexr /o avoid undue complexxty in
calculating updates to arrive at a 19388
attrition year revenue requirement. This
delay will result in Pacific Bell being able
te )polude addxtxonal materlal in 1ts 1988




modified

attrition flllng, as it requested 1n 1ts «
Petition. .

Finding of Fact No.. 15 is modiried'to reads

Pacific Bell’s present rates will becom
unreasonable in 1988 unless: they aj;//

reviewed for operational and financia
attrition pursuant to our adopted
methodology: and adjusted if application of
that methodology shows that rate 70us1:ments

are in oxder.

IT IS FURTHER ORDERED that rehe lng of D.87-10-075 as
herein is denied. _

This oxder is effective today

Dated __JAN 28 1988 ., at/san Francisco, California.




