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INTERIM ORTNION

I. Sumary

In Decision (D.) 84=-06-113 we established a procedure for |
consideration of requests for authority to offer intralATA private
line high-speed data transmission services on a .case-by-case basis. -
Since that time, we have granted authority for such services to two ‘
carriers: Wwang Communications, Inc. (WCI) in D. 85-12=-082 a.nd Bay
Area Teleport (BAT) in D.87-02-022. This decision addresses -
Pacific Bell’s (Pacific) contention that WCI bas violated several
conditions of D.85-12-082, which. granted WCI operating authority
within portions of IATA 1 and LATA 5, and WCT’s raquest.-;‘ to oxpand, .
its authority statewide on both an intram and interlAIA basis.

We find that WCT has net violated: any po:r:tion of
D.85-12-082 or tha stipulation anong Paci.f.ic, wer, and: the

ommission’s Public Staff Division (rocontly ronaned the Division

f Ratepayexr Advocatas (DRA)) which was approved by D. 85-12-082.
Pacific has not convinced us that the statamont 4in the stipulation
that WCI will not “offer voice services” prohibits the transmission . ‘
of multiplexed voice commmications or ‘the marketing of WCI’s

services to customers with voice applications. Sim.larly, the

agreement that WCI will not nultiplex does. not probibit.
dissemination of information about multiplaxing or discussion of
the advantages of nultiplexing with potential customers.

While WCI also has not violated the stipulation by
oﬂering its Direct- Access. private lino connections to - _
interexchange. carriers’ points of prasonce, WCI’s actions in
offering this urvica ‘without: Comiuion authorization run
counter to'our cxpoctationl stated in D. 85-12-082 and- iqnorc our :
conclusions of shared jurisdiction clcarly set’ Zorth. in _
D.84-06-113. We conclude that WCI's Direct Access service is
subj ect to t.h.:x.s Comm.ss:.on’s 'jurisdiction in addition to that of
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the Federal Communications Commission (FCC), and that WCI bas
violated Public Utilities (PU) Code § 1001l by offering this sexvice
in California without prior Commission authorization.

We grant WCI’s regquest in Application (A.) 87=02=034 Zfor
authority toAprovide its private line high~speed data transmiss;on
services on an interIATA basis within Califormia, subject to the
same holding out restrictions imposed on other interexchange ‘
carriers. Since WCI’s Diract Access service falls within the scope
of this authority, Pacific’s request for a cease and desist orxder

, against WCX’s offering of this scrvice beccmes moot. '

In A.87-02-033, WCI requests statawidc expansion of its |
_existing intralATA authorization. While a complete record was
developed regarding WCI’s proposad intraanA operations, we prarar
to delay action in this matter until a reexamination of the L
efficacy of further intralATA conpotition.in pr;vate line servioes o
is completed: in . Invastigation (I.) 87-11-033. It is our inten: to

tadlish the scope of allowabla intraLAmA.competition in these B
ervices on a genexic basis early in 1988. . We' leave this

proceeding open for further consideration of WCI’s request a!ter a:ff:
decision is issued in Phaso I of I. 87-11—033.n :
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II. BpBackground

In D.84-06-113‘l this Commission invited providers of
private line high-speed data transmission services to file
applications if they wish to offer such sexvices on an intralATA
basis, subject to certain limitations set forth in that decision.
In response, WCI filed A.85-07-045- and A.87-05-046 in July 1985, “
which it requested authority to provide high-speed data
transmission services at a data speed of 1.544 megabits per second'
8PS)2 or higher within portions of IATA 1 and LATA 5. ,

Pacific protested WCI’‘s initial applications. Hearings ke
were scheduled and prepared. testimony was subnitted by the parties. -
In the meantime, Pacific, WCI, and’ DRA.entered into negot;ations o '
and reached a stipulated agreement on the issues in wW¢X’s
applications. As a rasult, hearings were not held. In D.as-zz-oaz
we granted WCI the requested authority in accordance with the texrms

d conditions of the stipulation among. WCI, Pacific, and DRA. -

.-“ In Case (C.) 86-10-012 Pacific now alleges that. WCI is
violating several conditions of the stipulation. WCI filed an .
answer to Pacific’s complaint on November 10, 1986. A;prehearing"‘

1 D.84-06-113 is one of three decisions in I. 83-06-01, our |
investigation to determine whether competition' should be allowed in . = -
the provision of telecommunications-transmission services within . .
the state, and consolidated .dockets.. In D.84-01-037 we granted
interIATA operating authority‘to-a number of interexchange. L,
‘carriers. D.84-06-113. addressed. other issues in the" investigatlon, o
and D. 24-10-100 rewnonded to-. applications £cr rehearing o£
D.84-06-113.

2 Transm;ssion service at 1. 544 MBPS is sometimes referred to as
#T-1 service.”. A T-1 circuit can carry a single high-speed data
transmission, or altermatively multiple lower-speed data or vo;ce
transmissions multiplexed to 1.544 MBPS.  As an example, such a’
circuit can carry 24 voice transmissions simultanecusly.
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conference in this matter was held before Administrative Law Judge
(ALT) Ford on February ll, 1587.

Shortly after that prehearing conference, WCI filed
A.87=-02-033 and A.87~-02=-034. In A.87-02-033, WCI requesis a
Certificate of Public Convenience and Necessity (CPCN) to provide
intralATA private line high-speed data transmission services at a
data speed of 1.544 MBPS or higher within all LATAs in Califormia. -

In A.87-02-034, WCI requests.a CPCN to provide comparable sexvices
on an interIATA basis in Cnlitornia.. ‘General Telephone Company of
California (recently renamed GTE Calitornia Incorpornted (GTE))
filed a protest to A.87-02-033 on Maxrch 20, 1987, and Pacific filed
protests to both applications on March 23, 1987..

Pacific also filed a motion to consolidnte c.se-io-oz.z, v
A.87-02-033, and A.87-03-034, and WCI £iled a response in which it |
snpported consolidation of these natters tor hea.ring on the
condition that the comsolidation’ not delay the’ complaint cnse.

A consolidated. prehearing conf.erence was held on

.pril 21, 198'7 at which time the. ALJ’ consolidated the three .
matters. Nine days of evidentia::y hearings were . held on :ru:ne 1 - s.
and July 27 - 30, 1987 in San Francisco. ‘Pacific presented .
testimony of witnesses Glenn J. Sullivan, Executive Director,
Marketing Regulatory Matters, and . Richard p Scholl, Director,
Transport Prodnct Financials. WCT presented testimony of. Michael
W. Tabb, Vice President and Controller of WCI, a.nd Timothy G-

Zerbiec, Vice President of 'J.‘ech.nology ‘at Vert:.cal Systems, Inc.

GTE presented testimony of James N. 'rhompson, Strategic Business . T
Planning Manager. MCI Telecomunicntions (MCI). presented testimony . - -
of Mary E. Wand, Meneqer of Regula.tory Analysis oz ‘MCI’s Pncif.'ic
Division. o S ‘

Issues rega.:ding' C. 86—10—012 were b:iefed. by Paci:fic ’

WCI and BAT in concurrent opening briets due J’uly 10, 1987 and. o
clos:.nq briefs due August 3, .1987. Concurrent opening and clos:.nq 5
briefs regaxding' remain:.nq issues in th.e two epplicnt;.ons were due-
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on September 25 and October 16, 1987, and were filed by WCI,
Pacific, GTE, MCI, and BAT.

The Proposed Decision of ALT Ford was filed and served on
all parties on January 19, 1988 pursuant to Rule 77.1 et seg. of
the Commission’s Rules of Practice and Procedure. -Comments were
filed on February 8, 1988 by WCI, Pacific, BAT, and the Cali:ornia
Association of long Distance Telophone Companies. Reply'COmments
were filed on February 16, 1988 by WCI and Pacific.

We bave carafully'considered these comments and have made
several rolatively‘minor changes as a- result. We have modified ouxr:

discussions regarding Commission jurisdiction over ‘intrastate

private lines with mixed: intrastate and’ interstate usage and

Commission regulation of WCI’s: Direct Access service, and have
clarified that the meaning of BAT’s stipulation app:oved in

D.87=02-022 was not an issue in thi- procooding Thnro axe also o

several minor -ditorinl rcvinions.-

‘l' IXI. Pacttmztxupmaiﬂt

A zasi:is_sgnnlnins_and_xsqnsas_zazinglig:

1. WCI is offering high-speed data. .

S ssion services for which WCI either
multiplexes and/or encourages multiplexing
below 1.544 MBPS,: in violation of
D.85=-12-082, the. atipulation, and its
tariff. 1 _

2. WCI is ortering ‘and’ promoting the use of
voice services over its intraLAmA.high-
speed data transmission network, in

violation of D. 85—12-082, the stipulation,
and. its tarif:.

. 3. WCI is’ o!znr to~provid. dirnct
~ connection to interexchange. carriors’
points of presance without: utilizing'
Pacific’s switched network, in. violation of
the stipulation and its tariff -and without
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filing the necessary applzcat:.on for
interlATA authority with the Commission.

Pacific asserts that, in thus providing unauthorized and
unlawful intrastate telephone service, WCI has inflicted and,
unless restrained by an order of this Commission, will continue to
inflict damage and financial injury on Pacific and its customers.
Pacitic believes that it is being d.privcd of revenues it would
otherwise have received by WCI‘s unlawful diversion of those
revenues, and that the revenue contribution to other types of

telephone service has been and will be reduced, 'thereby burde.ning
Pacific’s customers.

Pacific requaests that t.hc Comission gmt relief in the |
following ways:.

1. Issue a cease and dcsi.st ordcr proh.ibit:b:q
WCI from offering multiplexing below 1.544
MBPS and from holding out the availabilizy
of voice transmission services or knowingly -
. . engaqing :Ln the transport oz voice tratfic- _

Issue a cease and desist order prohibitinq :
WCI from direct connection to interexchange
carrier facllities, and require that WCI
cbtain Commission approval and tarife

authori for any interLATA tra.nsmissiéh :Ln
Califo

o::der WCI to ratai.n a.ll records ot
intrastate voice telephone service to
enable the Commission to determine the
‘extent of the unauthorized intrastate.
. message service WCI has prov:!.ded and the
amount ot tevenues diverted rrom Pacitic-

Ordexr WCI. to account fox' all funds :

" collected by it from California customers
for the provision of unlawful,’ unauthorized
intrastata voice: telephone sarvice. o

Take such other and !urther a.ction as t.he
commissian deems proper. = -
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Because €.36=10-012 now before us centers around
interpretation of the stipulation which was entered into by
Pacific, WCI, and DRA in A.85-07-045 and A.87-05-046, as well as

the negotiations leading to that stipeletion, we summarize here the

relevant events leading to D.85-12-082 as presented ‘in that
decision.
Pacific protested A.85-07-045 and A. 85-07-046, arguing

. first that the applications were inconsistent with D.84-06~113

which, it asserted, providea “for very linited, high~speed data

competition within Pacific’s . mns, “and second that WCI had failed

to seek authority to provide intrastate interLATA authority (given
WCX’s indication in its epplicetion that it would be prov:i.d:.ng
interlATA service in addition to intrm serv:i.ce) - In its

protest, Pacific requested if the epplication.s vere gmted, that .
the Commission among: other things require that WCI not- o:ter vo:.ce o

.ervice and not multiplex trazr:l.c.

In' its response to Paciﬂ.c’s protest, WCI stated that. :i.t HEas

would not provide voice services nor convert the: deta st::ea:n to.
voice circuits and would ha.nd 344 the. data stream to WCI’s
customers at a speed of 1. 544 MPBS. or higher. In response to
Pacific’s position that WCI- should e:{.the:.- represent that it would
not offer intrastete interIMA services or. amend- its applieatmns
to request such authority, WCI stated that it was not presently
seeking such author:.ty, but that it would file a separate
applicetion for that euthority in the near future. '

In a Notice oz Prehea.r:!.ng c«:nference, ‘the pe.rt;es were
informed that the ' essig'ned cOmiss:!.oner and; the assigned AI.'Is
desired the interested perties to.devote ser:!.ous e::otts prior to
and at the prehearme con.ference toward settlmg' ‘the concems
raised in Pacif.ic's protests. o '

At a preb.eara.nq conference on September 24 1985 Pac::.!:.c

ind:.ca.ted that the. question of interIATA authority was no longer an _;jf

T
M




C.86-10-012 et al. ALJ/CLF/vdl »

issue, given WCI’s representation that it would file an application
for such authority in the near future. Pacific remaired concerned
that, despite WCI’s disclaimers regarding its own intentions,
nothing would prevent WCI‘s customers from multiplexing below the
1.544 MBPS level. In Pacific’s view, this situation would be all
the more troubling if WCI’s customers were major interexchange
carriers which would then use their switching andﬂmultiplexing
capabilities to provide intralATA voice services. Pacific also

noted that there is no detinition of the term 'high—speed data® in
D.84-06-113.

At the conclusion of the prohoarinq con:erence, tha ALT -

‘directed the parties to proceed with nogotiations, ‘but- also set -

hearing dates and dates for the submission of testimony, in the
event that the negotiations aid not succeed.

The parties made-filings in october. 1985 report;nq on the
status of negotiations. The parties had reached agreement, among-
on the :ollowing Ppoints:’

IntralATA competition would be allowed in
the provision of high-speed data -
transmission servicos over privato line
natworks. : .

For purposes of WCI’s applications,
transmission services at a data speed of
1.344 MBPS or higher should be considered
high-speod data transmission.saxvicos.

3. WCI- would not multiplox‘below‘l 544 MBPS.

The nogotiating partios were unable to-reach agroement
anong other items, on the following:

1. WCI refused: to stipulate to-a tariff -

- - . condition that its private line high-speed
data transmission services would not be
used for voice communications. .. WCI
believed its agreement not- to-multnplex
below 1.544 MBPS and not to offer voice"
services was sufficient, and that it would:
be improper for a publlc utility to inquire
Lnto the content or the transn;ss;on iz is
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carrylng. WCI proposed €0 address
Pacific’s concerns by adding the following
language to its tar;::s' TWCT will net
offer voice services.” Pacific did not
find this solution acceptable, since WCI
cannot legally offer voice services, and
therefore, Pacific alleges, a WCI customer
cannot legally use high-speed data lines
for voice. ‘Pacific stated that it was not
asking the Commission to require WCI to
ronitor the content of its customers’
transmissions, but simply that the
Comniggion restrict the use of WCI’s high-
speed private line service to permissible
tr .ssion, i.e., high-speed data
transmission. DRA agreed with WCI that
monitoring of customer communications by
WCI to prevent voice communication would be
undesirable and- unworkable. :

wCx rerused to stipulate to a condition

that service provided to interexchange

carriers originate and terminate through

Pacific’s facilities. Pacific argqued that

allowing WCI to directly connect to- :

interexchange carrier facilities, either at

the WCI customer’s premises or at an

interexchange carrier’s point of presence,

effectively creates a total intralATA and

interILATA switched and nonswitched voxce

and data bypass<network.

Given the inability of the. negotiating parties to reach

agreement, WCI, Paciric, -and DRA submitted prepared testimony.
After consultation with the assigned Commissioner, the ALJs .
deternmined to make one rinal effort. on the: negotiating front. The‘&fﬁfﬂ‘?
parties were informed that a tentative ruling would, anong ‘other |
things, adopt WCI’s compromise tnritz langunge agreeing not- o SR
provide voice service in lieu of requi:ing nonitoring by WCT of des
custoners, and require that any- service by WCI .o interoxchange ,

: _ar*iers originate and terminate thxough Pacific’s facilities. The; o
parties met on the morning of the date set for hearlng, and’ arrzved" .
at the stipulation which was presented at ‘the. hearmng. Tne
consolidated matters were then subn;tted-
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WCI compliance with the following porticns of the
stipulation (which is Appendix B to D.85-12-082) is at issue in
C.86=-10-012: -

#I. For purposes of these applications, the
transnission services to be offered by WCI
at a data speed of 1.544  MBPS or higher

sball be considered high-spaed data :
tranmissicn servicas.

WCI agrces not to :mltiplex below 1.544
~ MBPS.”

* * *

. . . This schedule is applicable to non-
switched private line high speed data
transmission services at a data speed of.
1.544 MBPS or higher. Services are
furnished  to connect two or more points on
a flat monthly rate. WCI will not:offex
voice searvices. DR . S

' #Service under this tariff is not available
. to common carxiers providing: intcrzm ‘
tolccomunicatiom urviccs.

In adopt.ing th. stipulation in D.ss-:.z-osz, the
Commission discussed in particulaxr WCI' s agreement: not. to make
service under this tarit: available to interexc.ha.nge carr:.e::s
stated as follows:

#This revision, applicable to all .
(interexchange carriers], [footnote: omitted] is
intended to address the issue pressed b{
Pacific and PSD ([now DRA] that WCI, if it opts
to provide service to (intarcxchange carriers), -
be required to originate and terminate that
service through Pacific’s facilities. These
concerns relate principally to the threat of
carrier bypass, as previously discussed. S:.nce
WCI [has stated] that it 'is not, by these . .
applications, requesting authority to provide
service to [interexcktange carriers], the .
proposed modification should suffice for the
mement. Further, PSD has stated that its .
proposal would bar.(interexchange carriers]
from connectinq with WweI, ’ even for their own
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internal business needs, pursuant to the
stipulated ‘Applicability’ Section of the.
cariff... Therefore, we think the provision is
suf:iciently comprehensive, and we will adopt
iort:.on of the stipulation. However, when
wc:: files its application for interLATA
authority, which it has indicated it will do in
the pear future, we will revisit this issue in
order to ensure that Pacific’s concerns about
bypass are adequately considered.” . (D.85-12-

In adopting the stipuletion‘; we recognized that it should
not be used as an inflexible precedent for future. similar’
applications, and that accommodations may be necessary to account
for bhigh-speed data trmmiuion services which differ rrom those :
offered by WCI. We recognized that each situation must be reviewed ‘
separately, consistent with the course: embar)cod. upon in inviting
applications and protests in D. 84-06~113.

C. ¥¢I Actions Following D.8%5-32-082

Q '~ There is virttally no dispute as to what WCI has said ox
o

ne in merketing its high—apeed data: transmission services on an
intralATA basis :ollowing the issuance of D. 85-12-082. As BAT ‘
points ocut in its cpening briei, this case turns almost exclusively
on interpretation of the stipu.lation. . Before addressing that
issue, we will brieﬂy set :orth WCI 's actions as developed in the
record. -

WCI’s :LntraLM‘A eﬂorts have yielded Tvo . customers w:.thin - ,

California to date. One is Bullock’s, with a high-speed ‘system’
connecting several of its stores. in the Los Angeles area. At the
tine that WCI marketed. to Bullock’s, Bullock’s expected that only
multiplexed voice traffic. wouJ.d be sent over WCI ’s facil:.ties. ,

 Bullock’s subsequently decided to transport some data via WCI which" N

bad- been transpcrted. at low speed unde:: a: Pacitic tari:f-_ werrs -

second customer, the Daily ‘News, has a requ:u:ement ‘for 100 percent o

nonmult:.plexed high-speed facsinile communica.tlons between two
laser printers at. J. 544 MBPS.
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In its marketing efforts, WCI uses sales material that
explains bew multiplexing works and makes clear that customers can
integrate voice and data-traffic so that it can be carried over
WCI’s high-speed data lines. WCI‘’s current advertising brochure:
states that ~[d]ata, voice, video ‘or facsimile can be transmitted
simultanecusly to bring you wide-ranging benefits.” Also, a set of
slide paterials used in California shows the use of multiplexing
equipment to intograte voice and low—opaed data on a high—speed
circuit.

‘At one point. wc:: otfored to buy multiplexinq equipment
and provide it at cost to Bullock’s, though Bullock’s did mot
accept the offar. WCI-has provided pr:l.ca comparisons between - '
Pacific’s. existing voice and. 1ow-spud data sa.wices and WCI'
high-speed data sarvice. : L

WCI marketed its service: to Bullock’s even azter WCI B
identified Bullock’s intended traffic as 100 percent voice. WCX’s = -.°

.ontinuad position is that it is permittad to o:far service under N
such. circumstances. : : B
' As to connections to. interoxchanqa carrinrs, WCI offers aff"V“
Direct Access service, which is a privato line high-speed data. ”
transmission service offered through an interstate. tariff. approved
by the FCC. WCI: providos connections di:octly to Allnet and MCI
points of presence in California- thxough tb.is service. o

D. Is WCX m:l.tiple:clng below 1.544 MBPS
and Offering Voice Services in: violation
mmnmmn..&s:iwL_

~ Hany of the argumonts of. Pacizic and otb,or partics hinge .
on the mean:!.ngs of the following tams aa usad in the stipulation' e o
o 'Eigh-speed data transnission serv:.ce' N

o ~Voice semco" -

- o

o “To offer voice service”

To- :nult\ipi.e'x"f‘ o
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Since these issues are integrally linked, they are

treated together in this decision.
1. Ragific’s Position |

Pacific argues that the central purpose of the
stipulation and D.85-12~082, andi_the- principle intent of the
parties, was to limit the area of competition to transmission.of
high-speed data so as to leave undisturbed the voice and low-speed
data markets served by local exchange carriers. Pacific asserts
that if the parties or the Commission bhad. ald‘izferent objective in -
mind they would not have bean so ca.rerul and exacting in
restraining WCI from engaging in multiplexing, switching, or the.
offering of voice service. e

Pacific argues that the correct neanings of the terms o
used in the stipulation must come from the Comnission’s actions and
ocbjectives in allowing limited. competition, tha circu:mstances '
surrounding WCI’s request, and the parties' nogotiations that lcd

{ the stipulation. Pacific contends that several related
cmmission decisions focus their attention on the limited nature of

competition to be per:nitted, paying particular attention to the.
long term and’ irreversible barm to local. excb.ange ‘carriers that can
result from a decision to approve broad based: competition. .

' Pacific contends that the tern “high-speed data .
transmission service” as used in the stipulation excludes the
transmission of voice comunications. : Paci::ic's ‘witness Sullivan
agreed that the term "high-speed data" refers to both voice. and:
data in some applications such as video telecon.ferencing, and that
Pacific itself makes references to. both data and. voice applications -
in its own advertising of hign-sp«d data services. ' Bowever; ,
Pacitic argues that Pacitic’s own marxoting practices cannot be
used to esta.'blish the meaning of the term 'high-speed data R
transmission service” as used in the stipulation, since Pacific has - f
no restrictions on provid:.ng voice serv:.ce- o
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Pacific further asserts that the term "voice services”
used in the stipulation applies to any transmission of voice
communications, not only-to transmission of veoice communicaticns on
voice~grade channels (which operate at 64 kilobits per second if
digitized).

Pacific also contends that a pronise not to offer an
intraIATA service carries with it the clear obligation not teo
promote or sell the prohibited service. It asserts that Commission
actions restricting. holding out of intralATA services in
D.84-06-113 and D. 84-10-100 ’, a.nd imposing a duty to block in'
D.86-05-073 (which autherized AT&T Comunications of California.
(ATETC) to provide its So:tware Defined Network (SDN) urvice in
Calizornia) and D.86-11-079 (an ATATC rate case d.ccision) , as woll
as the unqualified restrictions on the provision of voice
transmission services in Orderinq Paragraphs 1 and 2 of
D.85-12-082, all support this position. -

Pacific asserts that, under the stipulation, WCI must .not _
promote voice service by, for exanple,. a.dvertising, promoting, or
encouraqing customers to Pplace their voice traffic over WCI’s.
facilities. Pacific sta.tes that such promotion of the plaoement of

' voice traffic over WCI’s i'a.cilities j.n the off.ering of voice
service. :

In Pacifi‘c’ :view, the stipula.tion's restriction on-
nultiplexing was similarly designed to prevent WCI from of:ering,
promoting, or encouraging customers to use its facilities for the
transmission’ of multiplexed voice and low-speed data : ‘
commcations, services which weT itsel: is not a.uthorized to- C
provide- Pacific contends that WCI is not permitted. to- i.nstruct o
customers on the use of. multiplexing equipment explai.n the |
integration of voice and data: servif-e, ‘or offer. to- purcnase |
multiplexing equipment for ‘a customer. Paci.fic asserts that WCI' 5
actions along these lines result :I‘.n WCI oﬂer:.ng multiplexing below
1.544 MBPS, in vzolation of ‘the. stipulation. o
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The parties are in agreement that, under the terms of the
stipulation, WCI’s customers are themselves peraitted to multiplex
voice and low-speed data “traffic and place such traffic over WCI’s
facilities. However, Pacific argues that since the restrictions in
the stipulation apply to WCI, WCI should direct customers with
voice and low-speed data needs to the local exchange carrier.
Pacific asserts that WCI’s obligation is similar to that of
interexchange carriers that must refrain from offering intralaTA
sexvices even though their racilities may physically pcrmit
completion of intralATA calls, puzsuant to D.84-06-113 and
D.84-10-100. Pacific cites language in D.84=-10-100 regarding
discussions which interexchange carrlers may have with their
customers:

~advice to Customexs. Mc:!: and Sprint object to
the requirement that their sales
represantatives must tell ‘a current or '
_ ' prospective customer who ‘is inquiring whether -
‘I’ intralATA calls may be physically completed:

over their networks, that it is unlawful to
Place such calls, and: he/she should use the
local exchange carrier instead. . The purpose of
this requirement is to ensure that no- [Other.
Common Carrier] or reseller is holding itsel?
out as providing intralATA service. This is.
not asking the. representative to give legal
advice, nor meed it put the represantative in
an awkxward position. If the customer- persists
even after the statement has been" repeated, the
representative can easily end the conversation
politely.i The requirament will be retained -

pacific contends that WCT 1ikewisa agreed to~accept this
requirenent when it promised not to offer voico schicc.

Pacific asserts that the: pnrties' negotiations leadinq toy
the stipulation. do—nothing to. change the above conclusion. While L

WCI stated repeatedly during the’ negotiations leading up to the |

stxpulation that it would not: provide voice services, Pacific
asserts that what WCI did net say about th;s promlse not toﬂeftev :
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voice service also has great significance. Pacific states that,
when it inquired more than once during the negotiaticns about what
WCI meant by its commitment not to offar veoice service, WCI replied
that its intended service offering was ~“data communications between
computers, such as those used by financial institutions” without
mentioning any other services or applications. According to
Pacific, WCI indicated that data communications presented a viable
market in which WCI could operate. Based upon these
representations, Pacific determined that the relevant ma:kaﬁ for
WCI is large business users: with data communications requirements.

‘Pacific further asserts that DRA had this same understand;ng as’

well, citing DRA tastimony submitted in- A.85-07-045 and
A.85-07-046> that defined the 'relevan: market niche’ 'limited :
to-large organizations with computer or data transmission needs. e
Pacific asserts that, during the negotiations, WCI
concealed from other partins that it would market its servicas by,

.tor example, inquiring about customcr:s’ voice and- data

communications, explaining tovcuatomars how-toain:egzate voice: and
data by multiplexing, and encouraging the placement of all voice’
and data communications on WCI’s facilities. Paciric states that
these would have boen startling ravclations had WCI ‘stated them,

-and would have been directly contrary~to-¢ve:y other reprasentat;én

made and impression- conveyed on . the question o: voice sexvice.
According to Pacific, the {mportant ‘result caused by
WCI’s concealment is the mqaning formed by the‘pa::ies. Paqitic't

3 The ALY in this proceeding tcck ot:icial notice cf the
pleadings, prehearing conference transcripts, and. -prepared
tastimony submitted in A.85-07-045 and A.85-O7-O46. Since-
evidentiary hearings were not held in those matters, the use in

this proceeding of the: prepared testimony submitted in those: prio.': S

proceedings is limited to indications of the positions of the
parties at that time, rather than the truth:ulness or any cf the
stataments made ln the test;mony- - ‘
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states that it clearly understood that WCI would not offer or
promote veoice service. Pacific contends that WCI is now asking the
Comnission to ignore the.face-to-face negotiations by the parties
and uncontaested representations made during that time, and rely
only on the written statements submitted by the parties. Further,
according to Pacific, the documents on which WCI relies do not
contradict or change what WCI told the parties during the
negotiations; they simply do not address cartain' issues such as
marketing activities.

WCI asserts that Pacii'ic changed its position during the .

course of this proceeding. rogardinq whether WCI can market :.ts
services to customars with certain applications which require
multiplexing to reach 1.544 MBPS, and- whcthar WCI can discuss
multiplexing with those cuatomrs.‘ Bacausa o:!.' this: controversy
regarding Pacific’s position, related: tastimony and discussion in.
Pacific’s opening and rcply' briafs are prasanted hert in some

Qtail. " Lo
‘ In prapaxed tastimony, Pacif.ic witncss Sullivan described' L
WCI’s allowable market as follows: :

#23. Q. Daescribe further the intraIA'.l'A high
speed data application that exists for
WCI and other. intraI.M‘A ).u.gh speed
pzovidaxs- ‘ -

There are sevaral applications wh.'LCh
apply to high speed data at 1.544 MBPS
and above which exist in the intralATA
market. They includa, but are not
limited tor

- bulk data. transfer (computer i -{- 2
conputnr) :

- liva scan security'
- video talaconrarencing'
- IAN ‘to I:.AN.,conne’ctions ‘
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= CAD/CAM applications.” (Ex. S, p.

In response to.cross—examination by WCI’s counsel,
Sullivan explained that these applications are what ke would call
"high=-speed data services as opposed to voice saervices or low-speed
data services.” (Tr. p. 92.)

In Sullivan’s prepared testimeny, he also set forth
Pacific’s recommendation that the Commission:

*pDirect WCI in its contact with customers to
refrain from offering voice services or. .
multiplexing. If asked about such matters by
the customer, WCI must respond that it cannot
offer volce services or multiplexing, that
*intralATA voice and low speed data services are
to be obtained from the Local Exc.hango C:ar.r:ier,
and no other advice is to bo given. , (Ex.

p- 30.) ‘ o '

In response to cross-eminatiou by wcr's counsel _
1livan discussed. in moro detail Pacitic's views on the extent to -
ch WCI ca.n._discuss multiplexing with its customors- Sullivan

testified as follows:.

#MR. JOHNSTON: Q. When you racomend that WCI
refrain from offering multiplexing, do you.
' +...mean that WCI would not discuss
multiplexing by the customer below 'r-l,
' correct" B ‘

No. If you mean by discussion advising tb.e
customer that WCI does not provide . :
multiplexing, will not be the- customer'
agent in terms of providing multiplexing,
that kind of discussion certainly would be
pernissible. :

. Well, what about oxplai‘ning hoii‘ multip-le '_ :
circuits can be multiplexed to make use of
’ Wc*“s sarv* ce? Would th.at be pomiss:x.ble’

Not.as a condition of. selling WCI’s
service. I guess the.scenario I‘m trxying
to explain is' cne where WCI. aggressively
markets its service for high-speed data
a.pplicatious and in their discuss:.ons w:.th
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customers makes it plain to the customers
that WCI is not in the business of offering
ocut multiplexing or any voice service or
low=-speed data service, that that’s what
the local exchange carrier does and alsc,
as you said earlier, certainly the fact
that customers can do their own
multiplexing if that’s what they do,
there’s no prohibition about that.

. I believe we established yesterday that you

are not aware of any instance in which WCI
is providing multiplexing for a customer -
below T-1 for its ntralATA service, are
you?z

No, X would not say. you are prov:td:i.ng
multiplexing. ' You are prohibited from
that. mv- ny undorsta.ndinq. |

8o whan you ny ouarinq nul’ciphxﬂ.nq lm:'c,
I’/s having a hard time understanding A
axactly what you mean when- you uy WCI
should be directed not to offer -
multiple:d.ggn It’s something: ditzcrnnt

- nultiplexing, :Lsn't it"

ch, it is. It’s an oxtcnsion oL’ tb.at,

- however. It's not the . phigical

provisioning of multipl g but if,?s._
rather a2 salesman saying well, I’ll take
care of the mltiple:dnq&for.you-._— ‘We’ll

"get it for you. We’ll have it made -

available to you. It’s part of our deal
wit.h you.

. But the- sa.lesman would.n't be prohibited :
then from saying to the: customer we provide

the T-1 pipe, you provide the multiplexing. -
I£ you have any qu.stions about-how that-
multiplexing is done, I can give you

- infoma.tion .concerning: that. But you bhave

go buy [your] own multipl e:dng
pment. wOuld tha.t be’ ckay?

'I think part of that. is okay. ‘1 tnink you .

can say we. don’t provide multiplexing.

But you ca.n’t discuss the:.r acqun.s:Lt:Lon of
tb.e:i'.r own mult:.plex:.ng‘* '
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#A. I would hope that you would refrain from
that and the reason I say that is that it
isn’t in and of itself the fact that tle
customer, these sophisticated customers
know how to get...multiplexors. It‘s the
issue of the ultimate competition with the ..
voice market. That’s what our.concern has
Yeen from the beginning and we would like
WCI’s behavior to be that of a provider of
the high-speed data service to meet the
high-speed data applications of the market
and no more. ‘ ' o
Your opinion is that any discussion of the
customer’s ability to multiplex the si
or multiplex WCI’s service is a violation -
of the stipulation; isn’t that true? .

;t::,, ir its"ihtent is to pfonuiga.te.*th'e'
Q. g ) ‘ . o L

~So ‘thcn"as“f.o whether there was-' or was not
a vioclation. of the stipulation would be
. . sort of a.case-by-case customer analysis as

to what the salesman’s intent was2. = =

#2. I think you have to loock at the . .
circumstances and assess whether there was
a violation of that intent, yes.” (Tr. pp.-
159~162.) S C

Later, Sullivan discussed a hypothetical situation in
which video teleconferencing, one of ‘the applicatiens which he had
earlier named as being in WCI’s allowable market, may. require
multiplexing to reach 1.544 MBPS. Ee t_eSt.i:ieci;, as follows:

"MR. JOHENSTON: Q. Assume there was a way to
. provide video conferencing or high speed
facsimile...that...required multiplexing by
the customer below 1.544 MBPS. Would those
ibc] applications that...WCI could advise:
ts customers could be placed over WCI’s
service? : - , , :

Under the conditions that you set on it, I
would think not. ‘I think what I tried to
testify earlier to was that you were ‘
providing a facility (with] ‘1.544 -
capability and: that unless the. customer
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application was offered you at that speed,
that you really were not dealing w:.t.h a
hs.qh-speed data application.

« « « As I understand your testimony, Mr.
Sullivan, WCI could provide service to that
customer if...the technology was such that
the...customer application would be at
1.544 but if it was lower than 1.544, WCI
would have to- say I‘m- sorry, we can't '
provide that service?

No, I said if the- customer hands off to you
at 1.544, then I think that meets the
stipulation. If the customer himself
multiplexes, whatever the application is, .
up to your offering, then as we’ve sajd a

. number of times, the customer is: not
prohibited from doing' that. :

Even if we know’ that go:l.ng in, even 11' they
tell us up front we have an application
below 1.544, but we’ll multiplex it up,

. ..YICI in that i.nstzmco » then could say
yes?

. « « I would think that you. would refrain
from encouraging the customer to do |
anything other than go to the local -
exchan e company to. talk about multiplexing

ta.king care of demands that were below o
the 1.544 rate. ‘ , ,

So at least with rupoct- to a u::vi’cc 'such :
as video conferencing, whether-we could
discuss it with the customer would depend
on whether they ware.looking at a 1.544
video ‘conferencing application or a: lower
video conterencing application"

~A. I think that nuts you:: hypothesis. (Tr.
PP- 167-168.) -

In its opening brie!, Pacific recog'nize... .and does not -
take issue with WCI’s testimony tha.t many of the appl:.ca.t:.ons ‘
identified by Sullivan as being in WCI’s lim.ted data market o:ten ‘
regquire multlplexing to reach 1. 544 M‘BPS. Pac:.:z:.c states that
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Sullivan ~“agreed that for the limited data only market [WCI]
accepted there is nothing wrong with (WCI] discussing the
advantages of multiplexing,” citing Sullivan’s testimony en
transcript page 161, as quoted above. Pacific concludes that WCI
could permissibly demonstrate in its promotional material the use
of multiplexing equipment in-association with its authorized
services by deletion of raferences to voice and sub-rate (below
1.544 MBPS) data, and that such promotional. naterial would then
represent to the public WCI’s authorized services :!.n a manner that
conforms to the stipulation.

In its reply brief, Pacific again summarizes its position

regarding multiplexing and WCI’s a.utho:izcd market as follows:

#Acting within its authorized market of high
speed data services (computer and data
trananissions by large business customers) WAng
can discuss the multiplexing of such services.
Mr. Zerbiec testified that many large customers
do multiplex these data services (Tr. 335-38),
.’ ~and Wang can discuss the multiplexing of. its
authorized services. However, Wang has no

basis or reason for oxilaining the “integration
pl

of voice and data applications’, or descridbing
to customers how ‘subrate’ data (low speed -
data) can be intez‘rated with Wang’s’ authorized.
saervices. 1In addition, Wang is not permitted
to offer the purchase of multiplexing equipment
on behalf of its customers. To do so would
effectively eliminate the prohib:.tion ‘against -
mult:.ple:d.ng below 1.544 MBPS » (Pa.c:.!ic Reply ;

, In Pac:l.tic's v:i.ew a v:i‘.able na.rket for WCT exists with:.n
the limitations it believes were. imposed in the stipula.tz.on, that
is, computer and data transmissions by large business customers. e
While Zerbiec testified for WCI: that a purely. non-mult:.plexed
market would be trivial, Pacific. assarts that . he &id not cons:x'.de.r
whether a mket focused on computer and data. tra.nsmissions
(including. multiplexed transnissions) would. be vn.able.,
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While Pacific recognizes that WCI’s market under
Pacific’s interpretation of the stipulation is limited, it argues
that the entire purpose of the stipulation was to set a limited
market for WCI. It states that the Commission has repeatedly
expressed its concern over the harm to universal service that can
result from the hasty intervention of competition, and for that
reascn bas chosen to proceed cautiocusly in this area. It states
that customers do exist for WCI in the market it agreed to enter
when it signed the stipulatien, and that the Commission should not
change its attitude on intralATA comp‘\tition and allow WCI to
proceed with a full scale assault on Pa:'ii’ic's iatraI.Am voice
market. : 7 : .

2. ¥CI’s Position

WCI alleges that the terms of. the etipulation were
clearly understood by Paci:ic, DRA, and the COmnission at the time
WCI’s applications were granted. in D. 85-12-082 and that Paci::ic' -

.onplaiat is a transparent attempt'to rewrite the terms of the
stipulation in a manner that would eti’ectively preclude WCI zrom e
competing in the provision (=} 4 intra:m private line hiqh.-speed

data transmission services. - WCT submits that all Pacific’s
objections to WCI’s service raised in this proceeding were
previously addressed and- resolved in D. 85-12-082. ,

- WCI denies both that it is- o:t.':ering to multiplex. below .
1.544 MBPS and that it is offering voice services in its prov:.sion .

- .of intralATA private line high-speed- data transnission services- '

In its view, Pacific s complaint on these issues centers on whetherj HEE
WCI under the stipulation is: prohibited trom discussing adm.ttedly_' e
lawful applications for its service with - its customers or ‘
prospective customers. TUnder Pacizic's interpretation of the . ,
stipulation, the legality of WCI’s. actions would depend not., on the
characteristics of the"sexrvice provided by WCI nor the customer’s
use of that service, put would be determined instead by WCI’s )
representations to the customer concern.ing uses of . the service. |
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WCI points ocut that Pacific agrees that WCI is not
multiplexing its service below 1.544 MBPS, and further that Pacifi
does not intend to restrict WCI’s customers from multiplexing.
According to WCI, Pacific ventures beyond the clear words of tle
stipulation to a tortured interpretation of the intent of the
words, alleging that WCI has violated the intent of the “"no
multiplexing” provision by simply encouraging customers to.
multiplex and place low-speed data and voice communications on
wcx's high-speed circuits. . :
WCI points out that the stipula.t:{.on does not address
advertising or marketing practices at all, and does not prcohibit
WCI from di:cuuing voice applioatiou or multiplcxing with
customo::s.
WCI contends that the tundammtal ﬂa.w in’ Pacific's
arguments is Pacific’s deliberate conzusion of the transmission
sexrvice WCI provides with the customer’s applica.tion for that:
ce. WCI argues that Pacific has strugglod throughout this- Lo
q::ioding to mischaracterize voice applications for WCI’s semce D
as voice services ~offered” by WCI. R
In WCI's-vmew, the absurdity of Pacitic's posxtlon '
becomes apparent when one cons;dors othor applications for WCIl’s
intralATA service. According to Tabb, one would not call WCI’s
transnission service a "video taleconzornncing service” if the ' |
customer had a video taleconzoroncing' application, and it would be
ludicrous to call the service a: 'CADICAM:service' iz that were the' KR
customer’s application. WCI concludes.that it is no-less zllogical'pr“"
to label WCI’s service a 'voxoc service' whencver a customer has a L
voice application. , : » - :
As zu::ther support for its position, WCI points to L
Sull:.van's chaxactarization of Pacific’s’ competitive High ‘ca.pa.cztv
Digital service during cross-examination.by'wcr's counsel"

"MR. JOENSTON: Q. In your opinion.is Pacific
'~ Bell’s high capacity dig:.tal service a
voice service? :
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No, it is what it is. It is what we
advertise it to be. 1It’s a high capacity
digizal service.

You don’t advertise it to be a voice
service?

No. It has the capability of being able to
provide a high-speed transmission
capability and through multiplexing normal
voice communications can be multiplexed up
to the levels of high-speed data and
transmitted and then brought down again to -
the voice level so that the intelligence is
transmitted on an end-to—end basis.

“Q- sgixLSinﬂiJLJEusuuna:xiss_hn:_:hnxn_nia_
yoice applications for the service,
sorrect? - | . e

#A. Yes.” (Tx. p. 162, cmphasis addad.)

WCXI concludes that WCI’s urvico, 1ikc Paciric's m.gh _
.apacity Digital service, cannot be’ accu:a.tely charactcrized as a

voice service.” WCI states that its service is a. high. capacity
digital urvico for: which. a cultomr nay ‘have. voice applications. ‘
In its reply brief,. WCX takes. iulu- with Pucizio'-
allegation that WCI concanlad its undcrstanding of the tarm. 'voice. J
services” from-Pacific and DRA during the negotiations. WCI o
provides quotes from documents and transcripts in A.83-07-04S5 and
A.85-07-046 which, it asserts, show tha.t the distinction: between
WCI’s service and voice services was addrcssed during tho. , '
ncgotia.tion.s on no- fewer ‘than. six occasions. Representative
portions of three of these citations :.'ollow-'
1. WeI 0pposition R -3 Pacizic Protest ot
A,85-07-045 and A.85=07=046
¥HGI will not provide voice sexvices. . . .
(11 _not convert the data stream o vojice -
y .P

(WCI Opposition to Protest oz Paci::.c Bell, PD-
3=4, exphasis added ) - ;
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2. Prepared Testimony of WCI Employee
[ & - - o

#7. Q. Do you have any comments on Pacific’s
suggestion that WCI‘’s customers be prohiditad
from multiplexing up to 1.544 MBPS?

#a. Yes. This is an absgurd proposal. wel
A o ]

lvely prohibi
offering voice serxvices. Pacific’s suggested
prohibition would effectively prohibit us from
offering any service at all. Regardless of the
nature of the data being transmitted, the
customer must multiplex up to a data speed of
1.544 MBPS or higher at the interface for
transmission on WCI’s facilities. Without
multiplexing by the customer, there cannot be
high-sp«d data tranmission. - (Bx. 8, Att. 5,
P. 4, emphasis added. Yy ‘

3. Prepared 'rostinony or DRA Submittod :Lr»
A, 85=07=04% nm A 55_91_955

#Q. 6. Do WCI’s m&plicatiom rit with.'!.n the
bounds of the Commission’s invitation for
applications to provide ‘high-speed data
transmission urv:Lcos ovexr priva.te :Line g
networks’?

"A. 6. WCI': applications ‘do- £it. within the
bounds. of the Commission’s. invitation in
D.84-06-113 because'

~a) - mih-lp«d diqita.l bit stroa.m wil.'l.
be trnnl tted (1. 544 ne jabits per second.

(MBPS) -or above). l not transmi.t at
less than 1.544 MBPS. -

'c) wc:: w:i.ll not. provido switoh.inq or:

' c‘.';.rect connection: to the *'witches- , (Ex. C
‘5, Pe 4, empha.s:i.s ac'.ded ) . c ‘
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WCI asserts that the only logical interpretation of these
representations is that WCI and DRA considered ”voice services” as
used in the negetiations-to refer to provision of voice grade
circuits and transmission of voice at normal voice~grade speeds.

WCI concludes that if Pacific for whatever reason did not
understand WCI’s position, WCI should not suffer the consequences.

WCI asserts that the phrasa 'high—spood data transmission-
services” as used in the stipulation is synonynous with 'high-speed
digital transmission services,” and that the term’ »data” does not
refer to the customer’s application but rather to the digital bit
stream of 0s and 1s being transmitted. 'rabb cites Pacific’s
marketing brochure for its own High Capacity Digital Service, which
describes voice, data, and video. applications and refers to the
total service as a high—spacd data tra.ns:nission sarvico, ,
demonstration that it is common- to'refer to a high-speed digital
transmission service as a high-spomd dnta transmission service. :

. wCx com:ends that. Paci.fic scriously- nisropresents the-. Qe
pesition WCI took during the nogotiation.s ‘on customer multiplemg. : )
WCI cites Sullivan’s oral testimony. in which he stated that Paci::ic B
did not understand during the negotiations that WCI intended to - |
market its services to custonmers with applications below 1.544 .

MBPS. WCI counters that' it ‘had spoci:ically addressed th.is topic

in prepared testimony submittad. in A. 85-07-045« and A.85-07-o46

vhich stated that customér multiplo:d.ng is essential if WCI is. to o
offexr any sqervice at all, and concludes that it wvas made. absolutely“; S
clear to. Pacitic prior.to the: stipulation that wc:t fully” intonded

to market its urv:tce to customors with applications below 1.544

MBPS. ’ ‘

wc: naintains its. position tb.at tho ma::kot for .
nonmultiplﬂxed applications is. insig'nizicant. Zerbiec testified
that, of’ tho five applications idonti:ied by Sullivan as’ within
WCI’s allowable market, LAN-to-LAN connections always use.
multiplexing, live scan security, video toleconferenc:mq, and

. N - | | ;
. ' N -
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CAD/CAM applications commonly invelve multiplexing: and bulk data
transfer often occurs on high-speed networks allowing for mul<tiple
applications. WCI contends that Pacific’s descriptive literature
of its own High Capacity Digital Service further shows the
insignificance of the market for nonmultiplexed applicationms.
Pacific’s marketing brochure and slide show presume multiplexing

below 1.544 MBPS for all applications mentioned, either by Pacific
or the customer.
WCX concludes that the Commission should reject the
artificial restrictions Pacific seeks to impose on: WCI’s service,
which in WCI’s view bear no rational relationship to the
marketplace but are intended solely to-give Pacific an un:air
competitive advantage. . :
In its reply'briet WeT counters Pacitic's position that
WCI's-obligation not to solicit customers wvith voice applications o
is analogous to the obligation of interexchange carriers not to -
q:::er intralATA service. WCI points ‘out that the Commission in
-84-06-113 explicitly prohibited competition in the.intraLAmA o
market. On the other hand, the Commission bas not probibited WCI‘s :ﬁ~5u.
service from being used for the transmizsion of. multiplexed voice
and data communications, and Pacitic has conceded that this is a
lawful use of WCI’s service. rurther, the Commission in ‘
D.84-06-113 gave explicit directions to the: interexcbange carriers
prohibiting them from holding out the availability of intralATA - -
service and requiring them to advise. inquiring customers only ‘that L
intralATA calls may not be lawfully placed over their networks-and-"”“f1
should be placed over the tacilities of the local exchange ‘ RERTT
carriers. '

wWCIT questions rhetorically why Pacizic did not state its

intent that a similar’ obligation be imposed upon.WCI concerning '
transmission of multiplexed voice communications ‘during L
negotiations leading: to the stipulation. It answers that Pacific ‘ff.
did try to insert language prohibiting customer use for the
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transmission of multiplexed voice communications, and that Pacific.
failed. WCI concludes that Pacific is attempting now to relitigate
the issue, reading intentions inteo the ”no voice services” language'
that never existed at the time of the stipulation.

WCI also contends that Pacific’s interpretation of. the
stipulation bhas changed through. the course of these proceedings.
According to WCI, Pacific’s positien in discoveqr prior to hear:mg
was that WCI’s customers are not allowod. to multiplex below 1.544
MBPS pursuant to the - stipulation. ‘However, on the first day of
hearing, Sullivan testified that it is not Pacific’s intention, nor
has it ever been, that WCI'’s customors could not multiplex theixr
own: voice communications for transnission over WCI’s facilities.
During the hearings, according to WCI, Pacific’s position was that
WCI should not advise customers on wultiploxing WCI’s sexvice oxr . -
using it for integrating multiploxod voice and data comunications. o
Now, WCI a.rguos, Paoi:ic's intorpretation of the: stipulation has

ged yet again, with an aclmowlodgomont in-its opening brief’

t:.: WCI can discuss multiplexing with customers that are in what
Pacific now calls WCI’s »authorized market,” ‘that is, "busiﬁess
'mchine to business machino' connections. :

B ~ WCI speculates that this chanqo in position could be
because Pacific realized bolatodly that Qullivan' s position on -
discussing multiplexing was unsuppo:tablo. WCI argues that
Pacific’s. new position is oqually untona.blo- I concludes tha.t ‘the -
strongest argument. against Pacific’s interpreta.tion of the - -
stipulation provisions on multiplexing. a.nd voice services is
Pacific’s inability after numerous attempts to articulate its
'position in any coherent. !ash.ion. R

3. BAT’s Position’ - ‘ : .
| BAT bolioves that Pa.ci:ic has not shown tb.at WCIT violated '
either D. 85-12—082 ‘or the stipulation, and that- the complamt
should be dismissed. In- BM."s view,- ?aciric's clam, ‘reduced o _
its core, is that WCI did not disclose how it intended to market
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its services and that WCI’s marketing activities cannot be
reconciled with what Pacific intended the stipulation to mean.
Thus, Pacific seeks to rewrite the stipulation to impose an
ironmclad set of rastrictions on WCI’s marketing activities which
would effectively exclude WCI from the competitive market.
BAT argues that nothing WCI has done is forbidden by the
stipulation. No amount of alchemy, for example, ¢an transnure
marketing discussions about the use of ‘nmultiplexers- in connection
wvith WCI’s service into the activity which the stipulation actually
forbids, namely, WCI. itself multiplexing intralATA. voice or data to
1.544 MBPS. Similarly, no amount of- argumenr can transform
transmission service at 1. 544 MBPS into activity~the stipulation ‘
forbids, namely, the provision of voice grade service to-customers'
According to BAT, Pacific seeks the imposition upon WCI
of undefined restrictions that would pronibit wcr represenratives
zrom discussing with customers the uses that the’ custom.r could
e of WCI’s service. .Pacific’ ‘seeks to prevenr WCT £ron educatingi.
tomers with respect to multiplexing, or. 'encouraqing' customers
to multiplex, or, indeed, even from. responding to-inquiries from
customers with respect to uses of WCI circuits that require . J
customer multiplexing. Instead, Pacific would recquire WCI to»reter'jfjfé
all such inquiries and discussions to»Pacific.,” | SRR
BAT submits that Pacific is fully aware that there is no .|
viable market for a service limited to applications at 1.544 MBPS.-_fj,\ :
After reviewing*?aoitic s marketing materials . for its High Capacityg ﬁ N
Digital Service, Sullivan conceded that all or virtually‘all or the:iﬁ s
services described in those materials«require mnltiplexing, either
by Pacific or by the customer.‘ -
' In BAT’s view, Sullivan’s attempts to—describe and
Justify the restrictions to‘be placed on. WCI. salcs representatives
produced a set of con:using and- sometimes contradictory proposed

.guidelines. BAT provided :our quotes from Sullivan’s testimony to"
illustrate its point- ‘
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#WCI could not inform a potential customer that
they could combine multiple voice grade
circuits onto one line...” (Tr. po. 142-143.)

#I%’s nct the phys:.cal provisioning of
multiplexing but it’s rather a salesman saying,
‘Well, I’ll take care of the multiploxing for
you. We’ll get it for you. We’ll have 1t made
available for you. It’s part of our deal with
you.’# (Tr. p. 160.) ,

#you can’t discuss their acquisition of their
own multiplexing.” (Tr. pp.‘ 167~168.)

#[A] representation to a potsntial customer...
regarding econcmies of scale as a reason to
order a high-capacity transport servica...
would...be pro ited by the. stipulation.
(Tz. pp. 227-228.)
BAT points out that Sullivan conceded tbat Pacii’ic’s ‘
proposed ban on WCI’s discussions of multiplexing is not absolute, o
testifying that intent to promulgate the sale is a factor and that S
ch violation of the stipulation would have to be d.ete:mined on a ‘
"case-by-case basis. -
. BAT concludes that: Paciﬂo saeks to hamst:.-inq WCT and all
other potential compatitors in the- int::aIA'.l‘A privato ‘line high-
speed data transmission service market with unroalistio,
unworkable, and, ultimately, undecipherable restrictions on B :
parketing activity. In BAT’s view, the: clear and. unambiguous | ‘( .
purpose of these restn.ctions is to eliminate competition in this h |
market. BAT concludes that if the Comission were to’adopt ' ‘
Paci::ic's position, it would render moan.ingless the portion oi'
D.84=-06~113 which invited competition in this narket. _ .o
Finally, BAT addresses the tnrminology usod in this .~ ‘V
proceeding. It asserts that the: term whioh the- Commiss..on used. in S
" D.84-06-113 to describe the market in wn:!.cn e pormitted ...nt:aL-J‘A o .
competition, 'hiqh-speed data transmission service," is sometb.ing L
of a misnomer. As Zerbiec stated, ”Speed refers. to the number o::, e
the amount of information which is transferred per unit tof] t:.:ne.. l
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According to BAT, it is more accurate to refer to “high-speed data
transmission servica” as “high~capacity digital service.” This
term captures the atiributes of 1.544 MBPS transmission, namely its
large capacity and its ability to acoomodate the transmission of
multiple applications at the same time through multiple circuits or-
streams of traffic. BAT points out that Pacific refers to its own
1.544 MBPS service as High~Capacity Digital Service.

4. Discussion ‘ .

We should emphasize that the issues which we will decide
as a result of Pacific’s complaint relate only to the scope of WC:I
activity authorized by the stipulation. entered into by WCI,

Pacific, and DRA, and .approved by the Comnission in D.85-12-082.

This is not a proper: tom for determination of the ideal scope of

competition in intraLm high-speed servicos on:.a broader scale,

nor for determination of definitions of toc.hnical texns used -

outside the stipulation, noxr for modirica.tion in any way of tha o

.xthority granted to WCI in D. 85—12-082. ‘The burden of proof is on

acific Bell to show that WCI has violated: the tams of the o
stipulation, as it was neqotiated“ by the parties and approved by

the Commission.

As noted carlia:r:, much of tho disagreeme.nt during th.e
hearings regarded the meaning. of- certain technical tems used in
the stipulation. Ve agree with Pacific that interpretation of
these terms may come from the Comission’s prior actions, the
circunstances surrounding' WCI’s" request, and the parties'
negotiations that led to the stipulation; as: well as from the ‘
stipulation itself. Howover, we wish to offer two caveats. First,
contrary to Paoiﬂo’s position, we do not boliovc that. Comission !
actions taken lubuquont to D.85-12-082 are. mcuurily indicativc

' of Ccommission intent in approvinq the WCI stipulation. .£t would ba‘faﬂﬁ
improper to automatically assune tha.t the com.:’.ss:.on intended at
the time the WCI stipulation was’ approved to a.pply to WCI all
pol:z.cies adopted at later times :or other competitive. semces.
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Second, the fact that Pacific’s witness was not himself present at
the negotiations leading to the stipulation, bhut instead
*ponitored” them through conversations with Pacific’s participant,
reduces the weight of his testimony regarding WCI’s oral
representations during the negotiations. Particularly since much
of that testimeny regarded assertions about what WCI did not say, -
we find the transcripts and documents created contemporanecusly
more pursuasive in esta.blish.ing the intent of WCT during ‘the
negotiations. |
In interprating the terms used in the stipulation, a
central issue is whether the prohibitions on multiplexing and-
offering of voice sarvices include holding out restrictions.
Pacific argues that restrictions. conpera.ble to those adopted in
D.84-06-113, D.84-10-100, and D. 86-05-073 for interexchange .
carriers regarding holding out of the usage of their services zor '
. the completion of intralATA comunications vere implicit in the
tipulation and should be’ epplied to WCI. .
. The stipulation does not explicitly conta.in any holding .
out restrictions such as those suggested by Pacific. As Pacific -
has noted, the stipulation carefully and. clearly prohibited WCI
from :nu.:l.tiplexing, switching, or offering. voice sexvice. 1In l:.gh.t e
of this, we find signiticant the absence of eny mention of holding : k
- out or other ma.rketing restrictions in the stipula.tion. We' a.lso~ 4
note that D. 84~06-113 and. subsequent decisions gra.nting interLATA '
authority in california make ‘explicit. the adopted hold:.ng out - _
restrictions. The care with which holding out restrictions have
been imposed on interexcb/zmge carriers. makes us- question further. . S
Pacific’s assertionms. that similar restrictions are :melicit in’ the"v.‘ .
stipulation with WCI.' T : : 3
We agrese with wc: tha.t it is 'nerd to roconcilc variou.,
'Pacific statements. regarding the- extent of asserted b.olding out
restrictions. applying to WCI’s discussions of multn.plex:.ng with'
customers.. Statement.s in Pec;:ic’s briezs indicate that Pacir:.c s‘-f
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current position is that WCI may discuss the advantages of
multiplexing at least with customerz with certain data applications
without violating the stipulation’s prohibitien or multiplexing.
Pacific’s view of WCI’s allowable market alsc engenders confusien.
Pacific states in its closing brief that WCI’s authorized market is
computer and data transmissions by large business customers. Wwhat
determines the cut-off point? The size of the customer? The total,x
communications needs of the customer? The speed at which the
computer and data transmissions are generated? If the latter,
what is the cut~o:£ speed? It appears not to be 1.544 MBPS in
Pacific’s view, since Paciftic has not taken issue with WCI’s
testimony that at least one of the epplicetions which Pacizic cites
as being in the allowable market require: multiplexing for -
tranemission at 1.544 MBPS and since Pacific has now agreed that
WCI may discuss the edvantages of multiplexing with customers with
computer and- data transmission epplications., ‘

From Sullivan’s ‘testimony alone, we would inter that

.aci!ic's position is that (a) WCI may market its service to large
business customers with computer and data transmissions, (bo if the o
customer indicates that its applications would require multiplexing . =
in order to reach 1.544 MBPS, WCI should direct the customer to»the‘upﬂﬂ
looal exchange company, (c) if the customer asks, WCI may tell it o
that it may legally multiplex its transmisSions<in ‘order to use
WCI’s service, but (d) WeI mey not encourage the. customer to “”'_
multiplex or provide inrormation on how to-multiplex, and (e) WCI
does not heve to refuse sarvice to-oustomers which it Xnows. will
multiplex their trensmissions. A.determination of ‘whether WCI'

4 Ve recognize the terminology problems mentioned by BAT
regarding ~speed” and “capacity.” 'Since “speed” has been- used S
throughout both I.83-06-01 and this proceeding to connote capacity, .
we continue such usage in this decision.: ‘We hope parties.will use
more precise terminology in I. 87—11—033.
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crosses the line between (¢) and (d) would be made on a case~by- /
case basis.

However, Pacific’s briefs indicate that WCI may ~discuss
the advantages of multiplexing” with customers with computexr and
data transmissions. This appears to contradict the prohibition on
encouragement and dissemination of information regarding e
multiplexing which Sullivan espoused in his testimony, and leaves / fL
the record unclear regarding where Pacific would draw the line . —
between allowable and prohibited discussions regarding multiplexing
between WCI and its potential customers.

One thing that is clear is that Pacif.ic would have the -
Commission prohibit WCI marketing activities aimed at encouraging o
custonmers to multiplex voice tragfic for transmission over WCI’s
facilities. Pacific claims that such activities theuelves
constitute the oztcri.ng of voice urvice- . ‘

| Pacific asserts that “voice urvice' includes any’ .
transmission of voice communications at any speed.u WCT- ‘provided ‘
‘veral citations from transcripts and documents in. A-85~o7-o45 and
. Ae85~-07-046 which it contends show that WCI and DRA at least '
understood “voice sarvices' to refer only to transmiss:.on of voice
communications at nc::mal voice qz:ad.e speeds. - Ve £ind this record
established contemporaneously more persuasive than assertions by
Pacific’s witness, who was not present at the negatiations- Ve, .
‘conclude that Pacific has not established that the term 'voic:e .
services,” as used in the stipulation, means. the transmission of"
-voice comunications at any speed.. -

The citations provided by WCI also show that wc:r at J.east
understood that the prohibition on-WCI multiploxing in and o.f.
itself prevents WcI from o:rering voice services. We have found DO
written record that ‘euy party disaqreed with- WCI's interpz:etation
of these terms at the time of the negotiations-. Further, .there is -
no. language in the stipulation oxr elsewnere support:.ng Pacif:.c's '
position that holding out restrictions aze implic:.t in the
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hibition on the offering of voice services. TFor these reasons,
we conclude that Pacific has not met its burden of proof to
establish that WCI has violated the prohibition on the offering of
voice service.

Pacific agrees'that WCI has net itsel? multiplexed any
customer’s transmissions from a lower speed to 1.544 MBPS. In its
statements in its briefs that WCI may discuss the advantages of
meltiplexing with certain customers with computer and data
transmissions, Pacific seems to back away from its earlier |
arquments that such actions violate the stipulation’s prohibition
“on multiplexing. This seeming change in position leaves us with no -
clear understanding of what actions, short of d;:ect multzplexzng,_
would constitute a violation of the prohibitzon on mult;plexing Ln
Pacific’s view. Further, as’ notad oarliar, there is no explicit
language in the stipulation.or olsawhera imposing holding out ‘ e
restrictions prohibiting the dissemination of information rogardlng,“p' -
multiplexing. For these reasons, we conclude that Paci!icahasanot :
met its burden to show that any of WCXI’s . actions have violated the

ohibit;on on mnltiploxinq in the stipulation.;

rinally, ve address the moaninq ot 'high-upeod data
transmission sorvicos,' as used in thc lcipulation. The'
stapulation states as follows: o

For purposes of these applications, the :

transmission services to be offered by WCI. at a

data speed of 1.544 MBPS or higher shall be

considered hiqh-speed data tzansmission -

servicas.‘ B . _ ‘ -

The circularity o: this detinition loads us torconclude
that the meaning of tho term must be dorivod zrom ‘other- portions o:
the stipulation. whe parties agren that.customers themselves may. ,f.~¢7
multiplex and transport voice commnnications using WCI's'servzca-
We bave also concluded- that Pacific, has not shown that the .. .
stipulation prohabits WCI's ma:kating oz its service-to customers
with voice’ applications, nor that it prohibits-WCI's dlscussznq '
multiplex;ng with its customers. . Once’ againw we must conclude that

- Pacific has not shown that the 'h;gh-speed data transm;sszon '
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services” agreed to by the parties and approved in D.85-12-082
exclude the carriage of multiplexed voice communications or WCI’s
marketing of its services to customers with voice applications.

In conclusion, we Zind that Pacific bas not proven that
WCI violated the stipulation or D.85-12-082 in these areas. What
this record doesg demonstrate is the importance of reaching a clear
written agreement, especially when meaning's of technical terms and ‘
concepts are not well-established and incontrove:tible. Such
clarity would presunably reduce later controversy over the initial
terms of the agreenent. Based on the record before us, we
conclude that this portion of Pacific’s complaint and the related s

relief requested by Pacific should be denied.

E. Is wcx'srni:uct.Accass Service
in violation of the Stipulation

and D.85-12-0822
While WCI agreed in the stipulation not to make * "service
er this tariff” available to interexchange carriers, Pacific o
contands that D.85~12~082 makes clear. that WCI wss not to offer gnz L
direct connection to intarcxcmmgo car:iors that would invo:.vc tho
provision of int:astate telecommnnications without £irst seeking
. interTATA authority from the. COmnission._*;‘

Pacific takes issue with WCI’s and’ BAI’s arguments that a
cixcuit carrying both interstate and intrastate tra::ic is subject
only to the jurisdiction of the rcc.A Pacific asserts that the :
Commission: specificslly rsjected suck argunents in D.84-06-113, and
later affirmed in D.86-05-073 its: position that a private line ‘
facility car:ying intrastate and interstate. tratzic remains»subject
to the rsasonable rogulation of this COmmission. e

Pucitic argques also that in.Lggiginng_zuhlig;gg:gzgg_
ngni;gign_x;_zsg;" v. S._ e 106 S. Ct. 1890 (1986), the- United
States Supreme Court' :irmly held that stata rcgulation of jointly
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(interstate and intrastate) used facilities could not be preempted
by the FCC.

Pacific recognizes in its opening br...e: that twe recent
FCC decisions, Re The Chesapeake and Potomac Telephone qompany of
Maxyland, FcC 87-169, umnmmmdm and GIE_

, DA 87=721, Qrder (cnie.f

Common Carrier Bureau), have imposed federal tariffed rates on
contaminated circuits. However, Pacific points out that these
decisions are still subject to FCC reconsidaration and court

'review, and furthexr that they do. not require that the Commission B
forego all regulation of WCI’s £a.cilities-5,' o

Pacific provides as examples two ty‘pos or stata .
regulation which it asserts would not. i:npomissably intrude on '

legitimate federal concerns: consideration of the intxastate

. bypass o::zacts of WCI’s. D:I.roct Accoss sorvice and the imposition o:

. sopable holding out rules.

‘A ) Pacific asserts tb.at avery :Lntortxchanqo ca.rrior :Ln
California has submitted to Commission rogula.tion of its- '
Jurisdictionally mixed use facilities, and none bhave, to Pac:.:;.c's ‘
knowledge, shown any adverse affect. In Paciflc's view, WCI has -
presented no evidence: that its d.oing 30 would h.avo any negat:z.vo ‘
impact on its servica. : : :

' Pacific oontends -that WCI 's D:u:ect Access service is
strikingly similar to AT&T’s negacon or SDN- service, where a -
dedicated taoility connocts a customer’s promise with an

5 Degarding the first oL the.so two cases, the Fcc has issuec‘. 2 IR
Memeorandum Opinion and Oxder on Reconsideration, 2'FCC Red .- .}
3528 (1987):; the decision was appealed; the case was: settled wb,:.le
on appeal; and the court dismissed as moot the appeal and directed

the.FCC to vacate its order. mg_xgqn;_q_ommw ‘No. 7-1396
(D.C. Cir., 1937). ‘ :
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interexchange carrier’s point of presence where switched Message
Telephone Service-like calling is completed. Pacific contends that
the Direct Access service allows the customer and WCI to aveid tle
payment of any switched or special (private line type) access
charges assessed by the local exchange carrier, and that this
results in a loss of non-traffic sensitive cost recovery.

Pacific recognizes that it offers high-speed special
access services similar to WCI’s Direct Access service trcm,both
intrastate and interstate tariffs. Evidence developed during the
bearings shows that, while an intrastate tarifs is available,

Pacific currently provides hiqh-speed special access service onxy o
through its interstate tariff. Sullivan testified that this is due .
primarily to the -ignitica.nt price ditterential betw«n tb.o
intrastate and interstate tariffs. He testified that Pacific’
itself makes no attempt to ascertain_accurately the jurisdictional
nature of traffic carried over its special access circuits,

ssentially leaving the choice of whether the service will be Lo

iced out of the intrastate tarizf or the interstate tarirt up-to o
the customer.. Pacific argues, however, ‘that Pacific’s own . T
practices are no basis for wc: evading commission regulation cf its
Direct Access service. _ : '

2. m::_mnism— - :

WCI denies that its Direct Access service violates the
stipulation and its- intraLAmA.tarizf. In WCI’s view, all
signatcries-to-the stipulaticn.clearly'understood that the C o
stipulation doces not in any way address.cr restrict WCI’s prcvisaoanff*V

. of such interstate services in California, but only'applies to i
services offered under WCI’s CPUC intraLAmA tariff. R

"WCI. contends that its. Direct Access service is an: .
interstate telecomnunications-service and. as such is subject to the
exclusive jurisdiction of: the FCC,. arguing that state regulation‘ofi;{
this serv1ce would contravene- :ederal policies !avoring competition_ J_,_
in the provision of interstate communications services.“WCIﬁ" Sl




. €.86=10-012 et al. ALJ/CLF/vdl *
provides extensive citations to FCC and federal court decisions %o
support its peosition. )

WCI asserts that state regqulation pursuant to Section

2(b) of the federal Communications Act may be exercised only over

" those sarvices and facilities which are separable from and do not
substantially affect the conduct or development of interstate
communications. According to WCI, this principle was enunciated in .
three federal court cases. (Noxth Carolina Utilities cCommission v.
FCC, 537 F.2d 787 (4th C:Lr., 1976), M 429 U.S. 1027 - ’
(1976) ; Noxth Carolina Utilities Commission v, FCC, 552 F.24 1036
(4th Cir., 1976), cert. denied, 434 U.S. 874 (1977); and California

¥. FCC, 567 F.2d 84 (D.C. Cir., 1977), gg::_._q;nm 434 T.S. 10:.0
(1978) .)

WCI distinguishes the current issue of jurisdiction over
WCI’s Direct Access service from that: in. W There, the -
Supreme Court held that ‘Section 2(b) operates to bar FCC preemption :

.t state reg'ulation over depreciation of dual jurisdictional

roperty for intrastate retemaking purpous. The Court prmised

its decision on its :Cinding that bacause the Communications Act
itself, in Section 410, establishes a process in the depreciation
context to determine what porticn of an asset is used to produce or
deliver interstate as opposed to intrastete services, ~it :
tecilita.tes the oreetion or: recognition or distinct spheres of.
reguletion,' thus allowinq the application of different rates and .
methods of depreciation by both the states a.nd the fedexal )
government to- dual jurisdictional property (Id. at 1902) WCI
noted that the Court emphasized, ‘however, that its holding left
undisturbed those cases in which the FCC asserted jurisdiction -
where separation of intersta.te end intrastate usage is not

feasible. E : : ' : ~
WCI also distinguishes its Direct Access service rron
ATET’s SDN service addressed in D. 86-05-073, on similar grounds.
It contends that, in contrast to SDN, CI' s D:Lrect Access’ ser'w
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is not a switched service and has no capacity .to distinguish or
measure intrastate versus interstate calling. According to Tabb,
WCI would have to add network switching technology in order to
segregate intrastate from interstate use; he further testified that
this would be prohibitively expensive for WCI.

WCI arques that such physical reconfiguration of WCI‘s
Direct Access facilities would directly impair WCX’s ability to
provide interstate services to its customers, which result WCI
contends would be clearly at odds with Judicial and ¥ec pracedent,_
citing American Telephone & Telegraph, 56 FCC 24 14 (1975), aff’d
sub nom., Salifornia v. FCC, 567 F.2d 84 (D.C. Cir., 1978).

Firally, WCI cites this COnmission's own language 1n
D.84-06-113 to support its assertion that the potential for -
incidental ‘intrastate use of WCI’s Direct Access service does not’

require the assertion of jurisdiction.by the State:

~Intrastate telecommunications traffic carried |
*  over facilities as an incidence to lawfully .
'I' provided. interstate services are encompassed. -
- within interstate operating authorities and may

not be prohibited by this Commission.” .
(D.84-06-113, cOnclusion ot Law~2, mimuo.,.
P- 101l.) s . _ , ,
weI states that nothinq in the record contradicts.WCI's~,

. testimony that the intrastate traffic carricd over its Direct

Access zacilities £s incidental to: the. intarstate commnnications

purpose of those facilities. ' - : '
Finally, WCI states that. Pacizic nOW'dcwnplays its ‘

earlier argument that WCI’s. Direct Access service is,in.violatmon*

of the stipulation and urges. instead that the cOmmission apply

certain unspecified 'holding out” . rostrictions or state access - .

charges to the service. 'WCI asscrts that the adoption of 'hoading 8

out” ra.trictions or access charges is not at.issue in this , R

proceeding; instead the" issue- is whether WCI violated the terms of _j

the stipulation. o : | :
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3. BAT’s Position

BAT agrees with WCI’s view that the stipulation does not
forbid WCI from offering service to interexchange carriers under:
its federal authority. BAT points ocut that tie s...ipu..a. ion says
only, “Service under this tariff is not available to commen
carriers providing intexrLATA telecommunications,” and contends that
this says nothing about service under a.nother tariff not being
available for interstate traffic. ’

BAT contends that Pacific ha.s offered no reply to WCI’s
reliance on the portion of D.84~06~113 which' states that intrustate
trarfic carried incidental to lawful intersta.te service is
fencompassed within interstate operating a.uthorities and may not. be
prohibited by this Conmission. ’  Further, in BAT’s v'iew, there is-
an element of hypocrisy to Pacific’s position since all of its.
intrastate high-speed special access circuits” from customer o (

: prenises to interexchenge carriers' points of presence are provided |
under Pacific’s FcC tariff, with. no procedures or practice to ,
‘etermine the predonina.nce of interstate versus intrastate trarfic. '
4. Discusaion - -
The section of the stipulation regarding a.vailability of .
WCI’s intrastate service to interexchange carriers states that:

#Service under this tariff is not available to S

common carriers providing intermzt : ‘

telecomunications services. I _

‘Parties agree thnt WCT is not offering its Direct Access
sexrvice through the intrastate tarif.t authorized a.s a result of
this stipulation.  Thus, we conclude that WCIL is not Violating J.ts
tariff, the stipuletion, or- D.85-12-082 in this: respect. . _ ey

Nevertheless, we i’ind WCI’s actions troublesome for other"*“
reasons: as discussed below, they. run counter to WCI S o
representations made in A.85-07-045 and A.85-07-046, ignore our”
conclusions of shared jurisdiction clearly set forth in o
D-84-06-113, and violate PU.Code § 1001,\ 5 ,
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WCI represented in A.85-07-045 and A.85-07-046 that it
would file an application requesting interLATA authority before
providing connections to.interexchange carriers in California.
(See WCI Motion for Decision without Hearing and Oxder Shortening
Time to Respond to Motion, November 8, 1985, pp. 7-8.) In
approving the stipulation in D.85-12-082, we relied upon this
representstion as assurance that Pacific’s concerns about carrier
bypass would be adequately considered in that separxate application
#in the near future.” :

Rather than requesting interLAﬂA authority, WCI has
instead gone forward with connections to interexchange carriers
under the aegis of its interstate authority. WCI‘s, current
arquments regarding the exclusivity of FCC jurisdiCtionirun counter-
to its seeming acquiescence in A.85-07-045 and A.85-07-046 to .
Commission jurisdiction over such connoctions.f While there is no
indication that WCI dolibo:ately mislcd the’ Commission zegardinq
ts position in late 1985, its actions in® commcncing its Direct -

cess service without Commission authorization are particularly

disturbing in light of its'oarlier admission of!cOmmisSEon'

jurisdiction. . :
In D. 84-06-113, we considored axguments in many respects
identical to those now rapeated by WCI regarding FCC jurisdiction
over facilities with mixed interstate/intrastate usage. We -
concluded at that time that this Commission maintains a vital role,
along with the FCC, in the requlation of interexchange.carriers-
After discussing many of the same’ FCC and zederal cou:t decisions
which WCI has-oitod we concluded as follows:

#Based upon- these cases, several pa:ties, o
notably MCI, Sprint, and. (Western Union], argue
that this.Commission may not regulate their
intrastate activities. It is essentially their
position that intrastate traffic carried over.
their facilities as an incidence to lawfully
provided interstate services are onoompassed
within their FCC certificates and that, .
consequently, this CommisSion may not bar the
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intrastate traffic which would otherwise fall

plainly within our jurisdiction. Their
analysis is :.nccmplete and incorrect

~there remains in the face of the primacy of.
federal regulation a vital state jurisdiction.
The cases only establish the proposition that
this jurisdiction must be carefully exercised
8o as not to intrude on the interstate and
foreign telecommunications over which the FCC
presides. . . . The full authority to
certificate and supervise intrastate
telecommunications is...left to the states
subject to the proviso that federally requlated
services be neither burdened nor discriminated .
against. 1In our order, we take full cognizance
of the ‘practical difficulties’ of separating
interstate from Intrastate traffic and
carefully weigh them. so as not to
ssubstantially encroach’ upon the development
of the Lnthratcd national network the courts
seek to. protnct. (D 84-06-113, nhuo. P-

© 13-14.) |

Qb Since that t:i.me, we havc consistantly opposed ezforts by

e FCC to preempt state regulatory authority ovcr intrastate
private lines which connect to interstate 1:£nes. . Wer bas .
Brought forth no new evidence or a.rg1ment vhich wou.'Ld sway us trcm“j )

6 Calitornia aought rev:[ew ot the Fcc's docision inm:mn_

Eaie)an|epy

. M: the FCC’s raquest, the: court d.ncla:ccd the ca.se moot
and remanded it to the FCC to vacate the order..’ W&_
FCC, No. 851599 (D.C. Cir., 1986). Ve also filed to intervene in’ .
the - a.ction seeking review of the two Menorand:m Op:!.nions a.nd Orders

Interstate communications discussad above. See also cur coment;.'
and reply- comnem:s filed berora the FCC in




* C.86-10-012 et al. ALY/CLF/vdl »

our position, and we conclude in this case that WCI’s Direct Access
service is subject to the jurisdiction oz this Commission in
additien to that of the FCC.

WCI argues that it cannot at this time distinguish
intrastate and interstate calling over its Direct Access private
line facilities and that compliance with a requirement to do- .so
would be prohibitively expensive. This issue of measurement of
intrastate and interstate traffic goes to the types of regulation
which we find appropriate for suoh sexrvices, but in our view does -
not bear on the primary issue of jurisdiction.. oOur regulation of '}
WCX’s Direct Access service is addressed in a subsequent section of ' |
this opinion, in which we grant WCI interIMA authority in response N T
£o A.87-02-034. |

In D.84-06-113 and D.M—lo-loo, ve- addresaed a g Co
consolidated’ complaint filed by Pacific seeking a cease and desist
order against the aaaertedly illegal intrastate operations of a

.nmber of interexchange carxriers which had begun service within:
California without intrastate. operatinq authority. Because we: had,‘
in the meantime, authorized these parties to provide intrastate o
interLATA telec:ommunications services, we found that Pacific’s:
complaint for a cease and desist order, _to the extent it was .
directed at interILATA. operations subsequent to D. 84-01-03‘7 €o be -
moot. We. also concluded that the intrastate t.raffic carried over
the defendants' tacilities constituted- an inc:.dental use not ‘
rendexed. in violation of any law. As a result, we denied Pacii'ic's T
complaint. ' ~ -

Thers are close -imilaritios hotw«n that situation ahdl:“‘v"_‘ “  ‘
the cuxrent cne in which WCX has b«n providing its Diroct Aocou;..ﬁ‘-_ s
saxvice in California without intrastata authorization. . WCI has ‘. e :

7 We note t.hat conclus:.on ot Lad 2.in D 84-06-113, which WCI
.quotes, was replaced in D. 84-10-100 mod::.fy:.ng D. 84-06-:1.3..,.

- 46.-
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now, with the filing of A.87-02-034, requested a CPCN to provide
interlATA high-speed private line services within California. We
teday grant WCI’s recquest in this regard, subject to the same
holding out restrictions imposed on other interexchange carriers.
If WCI submits to our regulation and complies with the restrictions
which we impose, its Direct Access service will no longer be .
‘contrary to its intrastate authorization. On the expectation that
WCI will do this, we find that Pacizic’s'request‘for a cease and
desist order against WCI’s Direct Access service in California is
moot, consistent with our findings in D. 84-06-113 and D. 84-10-100.

WCI asserts that any intrastate tratfic carried over its
Direct Access facilities is incidental to lawful' interstate
services, and that no-party has re:uted tnis.claim. No evidence
was introduced in this proceeding on the guestion of whethexr WCI, .
in promoting its Direct Access service, took steps to ensure: tnat

intrastate usage of this service: wouid indeed be incidental or
ther, on the other hand, ‘WCT held itself out as- an intrastate

er. Absent such in:ornation, we ‘cannot- determine whether the -
intrastate usage of ch's‘Direct Access service has been incidental

to-lawtul interstate use. »

Despite the similarities, there is one critical
difference between the situation we addressed in D.84-06-113 and o
the one bezore us today. Prior to D. 84-01—037 and D 84-06-113, we Qi*1s
had never clearly assarted. jurisdiction over nondominant . -
interexchange carriers. Since the issuance of those decisions,“-“
carriers should have been;:ully cognizant of our conclusions in
this regard and our: regulatorylprogram including certi:ication
procedures and holding out restrictions. Further, D.85—12-082 made
clear that we fully expected. o ‘exanine any service wer migmt ce
propese which would connect customers to-interexchange carriers, ”-*;J
and in that proceeding WCI itself seemingly acquiesced regarding |
our jurisdiction over such service. We conclude that WCI has
Violated PU Code § 1001 in. undertaking its Direct Access serVice
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without prior Commission authorization and further has in general
operated in defiance of this Commission’s regulatory progran. ' We
note that this conclusion is independent of whether intrastate use
of the service has been incidental to lawful interstate use.
Our conclusions regarding the illegality of WCI’s.
operations are tempered by recognition that WCI’s interLATA
operations to date, consisting to our knowledge only of jits high-
speed private line Direct Access services, are much more limited
than those engaged in by most other interexchange carriers, whioh;
typically provide a range of switched services. Because
D.84-06~113 addressed our jurisdiction over interexchange carriers
in general, without focusing on thotoxtont”or;our-jurisdiction:over’_
a carrier with such limited operations, we will impose no- sanctions
on WCI as a result of its actions in engaging in the unauthormzed B
intrastate operations which Pacitic has brought to our attantion in
this.complaint-
Because of our contenporanoous granting of inteermA
.-ztnor:.ty to WCI, we conclude that the portion of Pacific’s
complaint regarding WCI’s Direct . Access sorvice should be denied-

. However, we do-not wish in any way to send. a s;gnal thnt other
carriers might expect to disregarad this Commission's regulatory
authority until a complaint is filed- against them, at which time

' they simply file an application for a CPCN- to‘avoid any negatlve“

| consequences. In Rulemaking 85-08-042,. we are. addressing, among.
other issues, how to deal with violations of the FU Code and our
regqulations when we’ £ind that an intcrexchange carrier has been -
operating absent Commission authorization. ‘We put potential

violators on notice that we will not tako such illegal operations
lightly.u : :
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In A.87-02-034, WCI requests a CPCN to provide :.nte'ma
private line high=-speed data transnlission services at a data speed
of 1.544 MBPS or higher in California. By this application, WCT
requests authority to market its high-speed data transmission
sexrvices between all interLATA points in California.

‘ WCI states that it takes a comprahensive, system soluta.on
approach in designing, installing, and maintaining communications-
facilities to meet its customers’ needs and that: this includes |
identification of new applications for high—speed data tra.nmss:Lon
circuits, thereby expanding the market for transnission services.

As an innovative information transnission company, WCI
does not specialize in any single type of transmission technology
WCI states that it utilizes digita.l terrastrial microwave and -

igital fiber optic: transmission tochnologies,. with the customor's ‘
‘plication for WCI’s services dictatinq the typo of txansznission a
technology employed. : P
= Because of the custon dosign ror oach client, WCI . chnrges Rt
for its information transmission sorvices on an ind:.vidua.l oont::act:
‘basis. WCI states that by nogoti.ating individ.ual contracts. ::or .
each customer, WCX. can take inte account tho actual cost of
building the propriotary network. syste.n for that custoner.
It certi!:.ca.ted WCI sta.tes that it will file a tarire
for intrasta.ta interLATA services. with the Commission. COnsistent
with the procedure specified in: D.85-12-082, WCT would- submit
Proposed rates and cost data for cncb. service agroement to the AR D
Comission’s Evaluation and Complianco Division (recently ro.naned S
the Commission Advisory and. Complia._r'o Divis..on (C:ACD)) ’ showing
that the proposed rates are above cost, and' permittn.ng CACD &
reasonable period of time to review' the . data. prior to fn:.ng an’
advice letter. requestznq tar:.:f approva.l ot the negot:.a.ted rates- .
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WCI states that its proposed services offer the following
identifiable benefits to consumers:

o Access to the services of an innovative
information transmission company providing
private line networks custom-designed to
meet the specific customer’s needs;

Development of new applications«and an
expanded market for high-speed data
transmission services.

Increased availability of high-speed data
transmission services, and

Increasednreliability ot.high-speedvdata.
transmission services because of the -
customer’s participation in the"
establishment and maintenance of quality in
circuits dedicated to that customer’s-use

WCI states that the. cOmmission has previously determined "“‘l
in D.84-01-037 that the public convenience and necessity require ‘ !
.bat competition be allowed: in-the provision of interxm

lecommunications. services, and concludes that its application k
should be granted. .
B. FPacific Protest . . S

Pacific protests A.87-02-034. It asserts that WCI has . = = | .

failed to satisfy the requirement of Rule 18(a) of the Commission’s el
Rules of Practice and Procedure, which requires that an’ applicant o
give a #full description of the proposed construction ox: extension,‘yfk"ﬂb
‘and the manner in which same will 'be’ constructed. “pacific’ states R |
that this has special meaning in: WCI's case for two reasoms. . f'
First, WCI has agreed not toiprovide intraLAIA.voice services, and
second, WCI now intends, it appears, to~o££er interLA:A and
intralATA services’ over the same network :acilities. Pacizic
asserts that WCI must demonstrate what reasonable measures. it has
taken or will take to prevent intraLAIA voice services. PaCL_ICJJ
states that WCI. has falled to do so, and that its application
should not be granted until it provides the needed inrornation.‘
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Pacific states that A.87-02-034 does not specify whether
WCI intends to hold out the availability of interlLATA private line
high-speed voice transmission services. Pacific interprets the
absence of any statement precluding such holding ocut to mean that
WCI will assert its right to hold out the availability of such
service. Pacific also asserts that any" ‘Commission authorization
should make clear that WCI must file ta:rifrs, and that such. tar:.f:!s
must comply with D.84-06~113 restrictions on the hold:Lng out oL
intralATA voics telecommunications urvicos. ‘
Pacific is concermed about potantial interactions between
WCI’s interlATA facilities and intrarm racilities if wCI’s
applications are bhoth approved. Pacific states that WCI would be
allowed to offer and provide interIATA voice services but not: o
intralATA veice sarvices. Pacific ass.rts that WCI has the. bu::den
of showing that it will separata facilities for its proposed
interIATA and intralATA scrv:i.cas so that the two services are’ not.
omningled in a way that circ\mvants what it bolicves is a T
‘rohibition on the holding out of intralATA voice ‘transmission, and ' :
of demonstrating what reasonable steps-it will take to instruct
customers concerning intralATA voice services that are. reserved
'solely for local exchange carriers. It is Pacific’s position that
- technical and/or holding out instmctions can be’ inple.xnented that -
would permit WCI to comply with p:r:ior Commission deci..ions.
C. awmmmm
No party has unequivocally opposed a. g'ram: of aut.horzty
for the interlLATA private line high-spoed data transmission
services which WCI. requests. Pacif.ic raccmne.nds ‘saveral o
conditions, and GTE states that it agrees: with Pacitic in this
regard. MCY and BAT recomend tha.t A.87-02-024 be g:ranted- . .
We have granted. intor]:m operatinq a.uthor:;ty to mﬁnercu.s
other applicants, including BAT which has a.uthority graxzted in - |
D.86-06-027 to provide interLATA privato line urvices s:Lmilar to
that recquested by WCI. chsistent with our finding in D 84-01-037
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that interLATA competition is in the public int_erest, we conclucde
that WCI should be granted its requested operating authority,
subject to certain holding out restrictions as discussed below.
WCI is expected to comply with the PU Code and with all applicable
rules and regulations of this Commission. We will impose the rules
adopted in D.84-01-037 regarding the filing of tariffs by
interexchange carriers for WCI’s interILATA services, rather than
those proposed by WCI. Other cond:itions'recomended by Pacific are
discussed below.

WCI should be subject to the tee system, as set forth in
PU Code §§ 401 et seq., which is used to fund the cost of
requlating common carriers and businasses ralated thereto and-
public utilities. By Resolution M=4746, ‘we set the fee level zor
f£iscal year 1987-88 for telephono corporations at 0.10 of 1%
(0-0010) of revenue subject to the fee.. Appropriata tariff rules
should be incorporated in WCI’s tariff :mlos for the :meos:.taon oz :

surcharge. . ‘

Should mttictions be Ilpoued. to-

merem: Commingling of In:raxm ‘ ‘
[A_Traffic?
Pacific recommends that WCI be prohibited from using :.ts

interIATA facilities to conpleta intralATA volice or. low-speed data
commmications it is not authorized to provide, and that WCI be

required to take all reascnable and necessary steps to separate its E

interLATA traffic from its intralATa trattic. Pacitic recommends .
further that WCI be required to assist. its customers in structurlngf,_ |
their networks to direct intralATA voice and low-speed traffic to. o
the local exchange carrier. Pacific statas that these conditions
are consistent with the intent of the stipulation, and are. n«ded.
to prevent WCI from using interLATA autnority to avoid and evad.e L
restrictions contained in its- int::ama authodzatxon. ,
' WCI asserts. that it cannot comninglo -a custo:ner's _

intralATA and intexLATA traffic since :Lt prov:.des ded.:.cated po:.nt-
to-point private l:Lne c:.rcuxts w:.t.‘n no switching. ' S:.nce :.ts ‘
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interIATA service will in every instance invelve a private line
circuit that crosses a LATA boundary, WCI contends . further that the
service could not be used for the transmission of IntralATA
communications. WCI concludes that, since in its view commingling
cannot occur, the holding out restrictions recommended by Pacific
are unnecessary and should be rejected.

WCI is correct in its statement that, since it cannot
provide switching, :Lt cannot commingle a customer’s interLATA and-
intralATA traffic. However, WCI seems to overlook the fact that
there is no restriction that would prevent a customer from using
its own switching ecquipment to route intralATA- tra::fic over WCI
interIATA facilities. The traffic could. then be switched and
transmitted, perhaps over another WCT intorLA'.rA priva.te line, back . ‘
into the originating LATA. While such routing night be ca.rcuitous; '
ve can envision circumstances in which it might be - econonically
advantageous to the customer. In those -.cases, Wer intorIMA

rvices might be used to bypass a local. oxchange carrier, th.us
tpriving that carrier of some amount oz rovonue. 'n:is appears‘ to
be Pacitic's concern. : ' ‘

We have determined elsewhero in- this opinion that weT is
not prohibited from" ma.rketing' its previously a.uthorized intraLm
high-speed services to customers which would multiplex- voice or |
low-speed data comunications for. tra.nsmission over WCL’ s intral:.m
facilities. Eowever, we decline in'a later section of this
decision to a.uthorize an expansion of, wc:r's intralaTa authority to- :
gecgraphic areas other than those covared by D. 85-12-082,8, R
pendinq further consideration of ‘the ct.ficacy ‘of :urther intraIAIAr |
competition in this a.rea. In the" noantime, WCI should be subject ‘
to the same holding out restrictions as. other interexc:hange o

8 The extent of auth.ority grantad in D. 85—12—082 is an issue :x.n :
C. 87-07-024, which. has been - consolidated w:.tb. I 87-—11-033.

. . ‘ ' . ‘
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carriers, i.e., it cannot hold out the availability of intralATA
services to customers in areas in which it deces not have intrallATA
authority, and shall advise its customers in such areas that
intralATA communications should be placed over the facilities of
the local exchange carrier. WCI, in answering any customer
inquiries as to whether its facilities may physically be used to
complete intralATA calls in areas where it does not have intralATA
authority, shall advise current and potential customers that such
calls (1) may not be lawtully placed cver its networks and (2)
should be placed over the facilities of the local exchange carriers
without any further advice being given. WCI may nmot instruct
customers in such areas regarding how to switch intralATA traffic
so that it is carried over WCI’s interlm facilities nor encourage .
them to do so in other ways. ‘ L '
E. $Should WCI’s Direct Access Service be Authoxized?

. Pacific asserts that WCI .should be  required to make any
irect connections to an interexchange ca.r::ier through the '

‘acilities of the local excbange carrier. 1In Pacific’s view this
restriction is consistent with the intent of the stipulation and
should be adopted by the Commission :Ln the consolida.ted _
applications. WCI steadfastly mintains that" such services, ie., . 0,
its Direct Access service, are within the exclulive jurisdiction of, - o
the FCC and may not be prohibited or restricted by this Commission.. . “" |
Pacific essentially recommends‘ tha_t ve pro].ub:.'_t WCI. from .
engaging in carrier bypass. As BAT and WCI 'poi'n‘c‘ out, we have -
already considered the issue of ca.rrier bypass in D. 85-06-115 and
declined to adopt such a ban. BAT a.sserts that Pacific has L
presented absolutely no evidence why such a restrict;on ouqht to be 7
imposed on WCI when it is not :meoeed on any other Calirornie-—‘ '
certificated interexchange caxrier. - L o
'As discussed previcusly, we tirnly a.ssert ju::.sd;ct:.on

over WCI’s Direct ‘Access service. ' We have already found that wer
did not violate the stipulation by o:!ering' {ts Direct Access
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service in California. Since Pacific has presented no other
argument why carrier bypass should be prohibited for WCI, we
conclude that WCI’s Direct Access service should be authorized
consistent with our treatment of other interexchange carriers in
this regard. | " |

We turn now to the manner of our regqulation of WCI’s
Direct Access service. Because this service provides bypass of the
local exchange carriers’ switched network, we view it as basically.
analogous to special access. As a result, the regulatory treatment
of special access services can provide guidance regarding
appropriate treatment of Direct Access. At the same time, it is
cleaxr that the Direct Access service ta.'l.ls with.in the nondominant
framework adopted in D.84-06~-113. 'i'he regulatory treatment of.
Direct Access must be established within this context.

First, since there is no reaaon to- dit:!.'erentiate among
WCI’s interLATA services in this regard the holding out '

estrictions adopted above should be i:npoeed on. Direct Access as
ell as on all other interLATA" servicea offered by WeI. ‘

WCI states that it would bave to add: network switching
technology to its Direct Access’ lines in order to measure
intrastate calling. We note that:the local exchange carriers. do-"
not at this time measure intrastate usage of their special access
services either. The FCC is considering c:hanges in separations ‘
treatment of mixed use special access’ lines in cc Docket 78-72 and
CC Docket 80-286, and we filed coments in response to its

SEE LIS Aate Ar 25 b P AP IEP TLWIAL § 33OV VAT S ATE W ST
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ggmgm released December 24, 1986, in which. we supported
allocation based on use where the mixed tra:fic is measurable by
actual or estimated methods. ' : ~

The issue of measurement or intrastate u..age on a nixed
use Direct Access lire was not well developed in this recoxd. .For
instance, the option of obtaining such in::ormation from the '
interexchange carrier in instances where the Direct Access line
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terminates at an interexchange carrier switch and the interexchange
carrier bills the customer on a usage sensitive basis was not
discussed. ,

Given the staté of the record on this point and the
status quo for special access ser{ricas, we will not require
measurement of intrastate traffic on Direct Access lines with mixed
usage at this time. ¥For now, the method by which WCI prices its
Direct Access service should be consistent with that currently in
place for local exchange carriers’ special access services. WCI
-should file an intrastate tariff to:: its Direct Access service. We
will allow WCI, in consultation with. its customers , to determine
whether a speci:tic:, installation should be offered’ trom its
intrastate or interstate tariff.’ Service prov-.[ded under WCI’s
intrastate Direct Access tari::t will be subject to. t.he fee systenm
provided for in PU Code §§ 401 et seq.‘ ‘We rataimthe option of

revisiting the issues of separability and p::icing ‘of intrastate
_ ‘age of WCI's Direct Access sarvice in thc :‘uturu. :

v. mmxmm_zgz_m:m_zmﬂmm

A. ¥NCI Request : ‘ '

In A.87-02~033, WCI requests a CPCN to prov:i.de intralATA :
private line high-speed data. transmission servicas at a data’ speed o
Of 1.544 MBPS or higher within all IATAs in- Caliromia-‘ wer .
proposes to expand the area within which it will ‘market: its" bigh=" o0 e
speed data transmission services, stating tb.at the services. of:tered", Co
will be identical to those intram services which WCI is
currently a.uthorized to offer by D. 85-12—082. ‘

WCI‘s. dascriptions or its proposed intralaATA samces a.nd- v e
the identifiable benefits are idertical to the descriptions of its’ ' .
proposed intormp. services containcd :m A. 7-02-034. | wWeT states B
that it w:!.ll providc servicc pursuant to thc ‘terms and conditions
set forth in its cxisti.ng int.::aI.M‘A tarifz on ﬂlc w:l.th the
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Comnission and will submit proposed rates and cost data for each
service agreement pursuant to the procedure specified in
D.85-12-082. . '

In its application, WCI asserts that the Commission has
previously determined that the public convenience and necessity
require that competition be allowed on an intralATA basis in the
provision of high=-speed data transmission services over private
line networks. It quotes D.84-06-113 as’ the basis J.'or its

position:

~We believe that there is some marit in openin
up the private lines market to some linmited
form of competition. We thersfore invite - 4
applications from persons who are intorutcd in
providing high-speed’ data transmission services
over private line networks. In our view, '
‘Pacific’s (or any other. local exchange:
company’s) facilities mpay not be-wall suited to -
the provision of these specialized services and
.competitors should - be allowed to prov:!.do ‘them -

on an intralATA basis. We intend to- oncourage
the development of these technologies.by this'
order.  While we do not completely open the:
private lines market to full competition, we

may in the future reexamine ocur policy on this
issue. For now, however, we will not since we
have concerns that the fullest competition will
only encourage carrier bypass which, as we
discuss elsewvhere in this o :Lnion,; poses a
threat to the switched network. "(D;84-06-113-, :
nineo. p. 67.). o '

wc::r contonds turt.hor that tha Commission determined J.n
D.84-06-113 that ontry into the private line high-speed data ‘

. transmission market would. not threaten: the switohed network becausa
private lines are prima.rily used- to- provide serv:.ce over ded:.cated B S
non-switched access lines and constitute a ni.nuscule port:ion of the
local exchange ‘carriers” revenues. R TR ‘ : W

In WCI’s view, the. switched networ}c will "ot sutfer _ %
adverse consequences from CI's provis:.on of its’ proposed semca RS
because WCI will only provide pomt-to-pomt pr:.vate l:me serv:.oes SRR




., C.36-10-012 et al. ALI/CLT/vdl =
independent of the message telephone network, WCI’s system will
contain no switches, and WCI will restrict sale of its services to
customers requiring high-speed data communications at 2 datd speed
of 1.544 MBPS or higher. WCI asserts that its proposed service
falls within the niche of permissible intralATA “high-speed data
transmission sexvices” as that term was used in D.84-06-113.

WCI concludes that the Commission’s prior determinations
in D0.84-06-113 and D.85-12-082, the identitia.ble benefits to
consumers, and the lack of adverse consequences. to the switched
network demonstrate that the- public convenience and necessity
require app:r:oval of WCI's application for a statew:.de intrazm
CPCN .

‘B. Pagific Protest -

Pacific: reiterates many of its reasons for opposing L
A.87-02-034 in its protest to A.87-02-033. It states that WCI has = -
failed to" comply with Rule 18 (a) , and has not sbhown how, if at: all, S

t intends to abide by the Commission’s prohibition on iRtralATK |
‘oice competition adopted in D. 84-06~113. '

Pacific also takes the position that any decision ,
granting WCI statewide intralATA authority nust speci:y that such .
authority is subject to the same terms and ‘conditions inposed in

D.85-12-082. It believes that, to avoid any misunderstanding, the :
stipulation approved in D. 85-12-082 should be specifically o o '
incorporated into any grant of the instant application. I-Iowever, ,
Pacific requests that the stipulation which should accompany any.
approval of this application should be con::o:r:ned to the terms and
conditions of a later stipu.lation approved in:D.87-02=022 for a '
similar service to- be provided by BM.‘ 'In Pacitic s view, the o
terms and conditions delineated in D. 87-02-022, which differ ;
slightly from those in vICI's stipulation, Claxrify the’ intent o:t the,,," g
terns and conditions: contained in D.85-12-082 and corectly :e.ﬂe"tﬁ S
the Commission’s attitnde on the provision o: voice services: by an o .
intralATA high-speed data prOVider. In particular, the stipulation
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approved in D.87-02-022 for BAT states, “The services and
facilities provided hereunder are for data transmission only and it
is not intended that such services and facilities be used for
provision or completion of intralATA veice traffic.”

Pacific reiterates its position set forth in its protest
to A.87-02-034 that WCI has the burden of showing that it will
separate facilities for its interlATA and intralATA services so
that policies against intralATA competition are not circumvented.
Pacific asserts that WCI cannot be’ permitted to gain zntraLAmA'
voice authority that the COmmission.has-intentzonally, and for good
reason, reserved for local exchange carriers.

C. GIE Protest .

GIE states that if the charges which Pacific has levxed
against WCI in” c-as—10-012 are proved, WCI should be disqualified
from providing its praesent service and denied. authority for
expanding that service statewide. In.addition, ‘GTE. believes,that ‘
the Commission should confront the qnestions raised in c.86-10-012

.ega.rding whether WCI’s ‘customexr have used or will use wc:r.'s
service for voice transnisaions in cont:nvention oz the spirmt iz
not the 1etter, of D.84-06-113, and should also-set clear ground
rules for the type of 4intralATA competition it night allow'under '
the quise of ‘high—speed data private lines- : :

. GIE also asserts that a grant of WCI's applicatlon.would

not sexve the public conwenience and necessity. GTE states that it
is ready and able to provide the same’ ‘high-speed data. przvate line
transmission service that WCX contenplates to WCI’s proposed o N
customers or to anyone else, either out of its standard tarif!seor o
on a special assemb1y>basis. In GTE’S view; the only’ezrect of
allowing int:aLAmA.competition,where a local. exchange carrier LS
able to provide “he same service is to'dgprive the' local exchange
carrier of some contribution to the cost of. providzng basic’

service. It recommends that the requested intraLAmA authorzzation
be den;ed.
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D. Should WCX Be Granted Statewide

A lengthy record was developed in this proceeding
regarding whether the public convenience and necessity require that
WCI’s intralATA authorization be expanded statewide.

WCI, supported by BAT and WCI, argues that statewide
expansion of its service would result in a host of benefits
commonly attributed to marketplace competition. These parties
contend that WCI’s expansion into the statewide intralATA market
would increase the availability of private line: bigh~-speed
transmission services and lead to new applications for this
efficient mode of transmission. WCX. asserts that the local
exchange carriers have an economic incentive to use existing copper

facilities, that competition in. this market would result in the’ use :

of improved technology and provision of. better sezvice, and that

WCI would provide the higher. reliability levels needed by customers‘ !

th specialized data transmission applications. . _
GTE argues, supported to large extent by Pa.ci.f.ic,. to the E

contrary. ‘These local excha.nge carriers assert that tb.ey can- otfer“"
services technically identical to and with at least as nigh- ‘
reliability as WCI’s services- their ‘view,. only the:.r lack o:
pricing tle:dbility prevents ‘them: t.'ron duplicating the customer—
specific services which WCI offers. Pacific’ a.rgues that WCI‘s
costs of providing its. services will a.lways exceed Pac;.fic's costs
dQue to Pacific’s ability to use embedded pla.nt ‘and other econon:.es
of scale and scope.  Pacific'and GTE contend th.at expansion of
WCI’s intralATA autnority would: only leed to needless dnplication
of - :acilities, inerficient use of the:[r systems, st::anded
investment, uneconomic ‘bypass,  and loss of' contribution to ba.sa.c
sServicas w:!.tn a resulting nega.tive i:mpact on- universa.l semc..
They conclude tha.t WCI' s request ror statew:.de intraLA’.m
authorizat:.on should be denied. '
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If the Commission nevertheless grants WCIL’s request,
Pacific and CTE urge %hat the authorization include the same
restrictions which in their view exist in the current stipulation.
Pacific reiterates its position that WCI is not permitted to offer,
hold out, promote, or advertise in any way intraI.m voice and low-
speed data services.
To date, we have entertained requests for author:.ty' to
cffer intralATA private line high-speed data transmission services
on a case-by-case basis. Since D.84-06~113, We have granted
authority for such services to only two . carriers: WCI and BAT..
WCI’s authorization granted in D. 85-12-082 is limited to portiocns
' of LATA 1 and IATA S5; BAT’s authorization granted in D.87-02-022 is
similarly limited to LATA 1 and TATA 3. Both authorizations were e
granted as a result of 'stipulations. '::a'ached anong. 'tb.e parties. GTE 1‘
- asserts in its protest that the Commission should sat clear g:round ‘
‘rules for intralATA competition in privata line high-speed data
ssion ser\ricos before granting WCI statewide authority.
Much has happened since our. conclusion almost four years
ago in D.84-06-113 that therae might be merit in opening: up the-
intralATA private lines market to. limited conpetition. ‘
Telecommunications markets have oxpandod rapidly and customer .
sophistication has increased. ‘Both the local cxchange car:iers and Lo
this Comnission have gained axparionca in aooaasing the marketplaca :_
and impacts of compatition. , : e
‘In particular, the WCI and BAT proceedings and Pacific'
coxplaint .nave heightaned our approciation of the difficulties '
inherent in delinaating a portion of the intraI.MA market as open |
to competition. We have concluded today that WCI’ s stipulation’
dces not preclude markets ng to customaxs with voica applications,
despita Pacific’ s and: GTE”S protostations ot.he:wise. BAT/S )
stipulation: app:oved in D. 87-02—022 contains the. statement t‘.:at, o
7it is not intended that such services. and’ racilities be used for o
provision or completion of intramA voice tra:::n.c. While Pacz::.c'{ o
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asserts that the Commission meant a similar restriction to apply to
WCI, we cannot, in looking back, verify that that was our 1
intent.? Since neither WCI’s stipulation nor D.35-12-082 clearly
spelled out such a restriction, we hava zoun'd in WCI’s favor in
C.86-10-012. ‘ ‘
We note that in D. 84-06-113 we concluded, “we would be
remiss if we did not provide-an opportunity to the developers and
providers of [high-spoed private line] services to apply for
authority to offer such services in California without regard: to.
IATA boundaries.” As we have interpreted the WCI stipulation and’
D.85-12-082, statewide expa.nsion of wc:!:'s intralATA authorization
along with today’s grant of intorm ‘authorization would a.'l.low wc:x:‘ 3
to offer its private line high-spood d.a.ta transmiss:.on services
statewide without regard to. LATA bound.aries.- While it would .
undoubtedly be more efficient (at- 1oast £rom WCI’s perspective) iz "o
no intralATA restrictions were maintained on WCI‘’s services, we are‘;:‘
.sitant to expand’ intraLATA privato lino compotition a,t this t:une,
or reasons dovolopod bolow.'” ' e
As discussed in D. 37-07-017 issuod in I. 85—11—013, it may‘ KR
be difficult, even after: ‘axtensive . p:oceedings, to reach sat:x.stying’ o
conclusions about the extent o: true competitiveness in a- o
particular market. In that investigation,_we are examining whether Vo
ATSTC should be granted pricing flexibility in light o:'competition4‘;ﬁ»l
in the interIATA market. The situation is somewhat reversed in the:
issue before us, i.e., vhether to allow intram competition for a-’ -.'75‘ o
service for vhich the local’ exchange carriers.have limited. pricing -
flexibility. In either instance, however, the best approach ma.y be
to allow enough compctition 80 t.hat the ma.::kotplace may show us -
whethexr competitive conditions really'oxist., chxhas succinctly

' 9 The meaning of BAT’S. st:.pula.tion was not an issue in this
.roceeding, hav::.ng bean properly excluded by the. ALJ’

- e -
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observed that competition should be sh.:.tr.ed from the hearing room
to the marketplace.

While we are sympatletic to WCI’s pleas, it has become
increasingly apparent in both interILATA and intralATA marXets that
pricing flexibility by the dominant carriers is an important
complement to competition by nondominant carriers, to help ensure
that competition is effective and that societal benefits accrue.
We also recognize that the case-by-case approach for consideration
of requests for private line high-speed sarvices which bhas sufficed '
since D.84=06-113 may have reached the limits of its usefulness.

. We believe that,’ a:cter four years, the time is ripe to
revisit the question of intraLm competition on a ‘generic ra.ther
than a case-by-case basis. To this end, we recently initiated a’
new investigation, I.87-11-033, in wh.'ich we will both reconsider
the efficacy of further intralATA competition and address local
exchange carrier pricing: ﬂa:dbility. o . .

Ql ‘ It is our intent in I. 87-11-033 to cstablish the scopc o:!

Jowable intralATA compotition in private line high-speed data

transnission services and certain other ‘services . (exclud:.ng message
toll service and related services) in early. 1988. To ensure
consistency with actions in that procoeding, we prefer to dola.y
action on WCI’s request for statewide: intrm a.uthority until
that time. We leave this proceeding open- for further considerat:.on
of WCI’s request ar.ter a decision :!.s issued in Phase I of
I.87-11-033. We note that this step is consistent with

| D.87-11-064, in which we deferred further action: on. MCI's request
for expanded authority to offer its. virt:ual priva.te line network
services. Following a Phase I docision in I. 87-13.-033, it is our o
., expectztion to proceed expaditiously vith act:!.on on bo'c.h wc:r's .md‘
MCI's out..standing applications., S
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1. In D.84-06-113, we invited providers of private line
high-speed data transmission services to file applications if they
wish to offer such services on an intralATA basis and required
persons not authorized to provide intralATA telecommunications
service to refrain from holding out the availability of such
services and to advise their subscribers that intralATA
communications should be placed over the :acilities of the looal
exchange carrier.

2. In D. 84-06-113 we also concluded. that this Commission
has broad regulatory authority over the providers of intrastate
telecommunications; that this Commission may neither burden nor
discriminate against federally. authorized t.lecommunications, and
that FCC certification does not preampt this Commission’s - _
consideration of applications for the provision of the intrastate
services of perscns holding federal. authority..

.cz 3. "In D.85-12-082 in A.85-07-045 and A.85-07-046, we' granted

authority to provide intralATA private line high-speed data
transmission services in portions or LATA 1 and LAmA s, subject to
certain conditions set forth in that decision and in.a stipulation
which had been reached by WCI, Pacific, and DRA." ‘ :
4. In C.86-10-012, Pacific alleges that WCI- is Violating
several conditions of the stipulation. _
5. In A.87-02-033, WCI raqucsts a CPCN to provide intraLkIA
private line high-speed data transmission services-wzthin all LAEAS
" in california. <
6. In A.87-02-034, WCI requests a CPCN to provzde private o
line high-speed data transmission.servicesion nn intarLA&A.basis in L
California.. ‘ : . )
' 7. At the timo that WCI markotod to- Bullock’s, Bullock’s
expected that only multiplexod voice traffic'would be’ sent over T
WCI’s facilities, ‘though Bullock's subsequently'decided to -
transport some data via WCI. ‘
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8. In its marketing efforts, WCI uses sales material that
explains how multiplexing works and makes clear that customers can
integrate voice and data traffic so that it can be carried over
WCI’s high-speed data lines. WCI has provided price comparisons
between Pacific’s and WCI’s services.

' 9. WCI offers Direct Access service, a private line. l:u.gb.-
speed data transmission service offered through an interstate
tarite, which provides connections directly to .E[ntare_xch.a.nge
carriers’ points of presence in California.

10. Pacific presented testimony Ahat WCI’s a.llowa.ble
intralATA market includes bulk data transfer- (computer to .
computer), live scan aecurity, vidco telaoon:feroncing, LAN to LAN -
connections, and CAD/CAM" applications.

11. Pacific prcsented testimony that WCX. should g:.ve
customers no advice regarding intralATA voice servicas or
maltiplexing other than t.hat ie oa.nnot offer: voico sexrvices or _

‘ltiple:d.ng and tha.t intralATA voice and low-speed data services
e to be obtained from the local nxcha.nga carrier. L ‘

12. WCI presented taestimony that many of the applications o
identified by Pacific as being in WCI’s int:alm narket often
require multiplexing to reach 1.544 MBPS.

13. Pacific states in its opening brief that thexe is noth:mg
w::ong with WCI discussing the advantagas of multiplexing !or the S
limited data only market. o . o

14. The stipulation does not address advertising or :narketing
provisions, and does mot’ include any bholding: out restrictions - ,
comparable to those contained in: D.84=-06-113 rega.rding the of:er:z.ng
of intralATA services by interexohangc carriers.. '

15. “Speed” refers to the amount of inzomtion, that is ,
transferred per unit of time. It is more accurate to refer to
“high-speed data tzansmission service' as’ 'h:.gh-capacity d..g':.ta.;.
service.” : : ‘ ,
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16. Interpretation of technical terms used in the stipulation
may come from prior Commission actions, circumstances surrounding
WCI’s request, and the parties’ negotiations that led to the
stipulation, as well as from the stipulation itself.

17. Pacific’s witness who testified regarding WCIX
representations during the negotiations was not himselr present at .
the negotiations, but instead monitored them through. conversations
with Pacific’s participant.’ ‘

18. Pacific’s testimony and position in its briefs rega::d:.ngr
the extent of the asserted holding out restrictions.and WCI‘’s
allowable market are unclear, con:using, and in some instances
contradictory.

19. Pacific asserts that 'voi.ce service" includes any
‘transmission of voice communications at any speed-

20. WCI’s citations to t::anscr:i.pts and documents in’ . )

 A.85-07-045 and A.85-07-046 are more persuasive than assertions by
.::duic' s witness in establishing the meaning both of “voice |
ces” and of the proh.i.biticn on the ottoring of vo:f.ce services.
contained in the stipula.tion. ‘ ‘

21. Pacific agrees that WCI has not . itsel: nult;plexed any
customer’s transmissions from a lower speed to 1.544 MBPS, . and that
customers may themselves multiplex such tranmisalons leqally.

22. WCI and BAT argue that WCI'; Direct Access service. is :
within the exclusive. jurisdiction of the FCC. . '

23. WCI asserts that the intrastate tra.:ffic carr:.ed over :f.ts
Direct Access facilities is incidental to the interstate
communications purpose of those facilities.

24. The stipulation does not prohibit t.he orrermg of

'. connect:ions to intarexchange carriers th:ough. tariffs othe:.- than
wex s s intralATA ta.riff . ' :

-
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25. In D.85-12-082, we made clear that we wished to examine
cer=ain issues relating to carrier bypass before graating WCI
interrATA authority, and that we expected, based upon WCI’s own
representations, that WCX would file an application for interLATA
authority scon thereafter..

26. WCI has provided its Direct Access services absent -
Commission authorization, which runs counter <o our expectations
stated in D.85-12-~082 and also ignores our corclusions of shared
jurisdiction clearly set forth in D. 84-06-113.

27.  In D.84~01-037 and D.84=~06-113 the Commission clea.rly
asserted jurisdiction over nondominant inte::exchange carriers.

28. Because we contemporancou.sly grant WCI a.u‘th.ority to offer
its D:Lrect Access service on an intermn basis, Pacific’s request’
for relief in C.86-10-012 related to WCI‘’s actions in ot::er:.ng th.:.s
service is moot. o

29. WCI is.a wholly-owned subsidiaxy of Wang I.aboratories, ,

.nc. , which provides any funds necessaxy for wc:'s operation. .

30. All intrastate services propoud in’ 1.87-02-033 and-
A.87-02=034 would utilize racilities authorized. a,nd constructed.
undexr a.uthority of the rcc. '

31. In D.84-01-037 tb.e Comi.ssion round interm:m competit:.on :
to be in the public inter:est. o : S

32. It can be seen w:!'.t.h certa.inty that the.re is no ‘

- possibility that the gra.nt:i.ng of A. 87-02-034 may: have a s;gnlfica.nt
adversa effect on the. environment. o '

33. There is no reason to t::eat ch dizzerently than ‘other |
:Lnterexcha.nge carriers rega.rding the holding out:of the _ D
availability of intralATA services it is not authorized to provide. . ,‘ S

~ 34. Public convenience and. necessity require the granting of
A. &7-02-034 in pa:t, to the extent set £orth :Ln the Ordering
Paragraphs- ' . : L _

35. In'D. 85-06-115 we considered the issue o: ca.:rler bypass

and declined to’ adopt a ban-on ca.rrier bypass. :

- ‘,,. |
oo
4
4

5
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36. There is no reason to treat WCI differently than other
interexchange carriers regarding its ability to engage in carrier
bypass. .

37. WCI’s Direct Access service is analogous to special
access services in that it provides bypass of the local exchange
carriers’ switched network.

38. WCI’s Direct Access service falls within the nondominant
framework adopted in D.84-06-113.

39. It is reascnable at this time for WCI to price its Direct
Access service by a method consistent with that in place for
special access services. - \

40. Pacific and GTE oppose ch's request for a CPCN to
provide intralATA privnte line high-speed da.ta transmission
services within all LATAs in Calitornia. : ,‘

41. In I.87~11-033 we will both reconsider the eﬂ:‘.’icacy of
further intra.t.m competition and. addxess local exchange carrier

ricing flexibility.

42. To ensure consiste.ncy with I.87-11~033, it is reasonable e

to .delay action on WCI’s request for statewide intralATA authorityf
until after 2 Phase I decision has been issued in I.87-11-033. ‘\
1. As complainant, Pacii’ic has the: burd.en of pr:oor in

C.86-10-012 on those issues for which it. seeks azrimtive relier. :

2. Pacific has not established that WCI has violated. the
prohibitions in the stipula.tion and D. 85-12-082 regarding
maltiplexing. and. the otreri.ng of. voice services.

3. WCI has not violated the stipulation's provision
regarding service to comon ca.rriers providing :I.nterm
telecommunications services. \

4. WCI’s Direct Jccess service is su.bj ect to the , ~
Jurisdiction of this Commission in vaddition to that of the FCC.
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S. fThe Commission may impose holding out restrictions such
as those adoepted in D.84=06-113 on WCI’s Direct Access and other
interLATA ocperations. .

6. WCI has violated PU Code § 1001 in undertaking its Direct
Access service without prior Commission authorization and further
has in general operated in defiance of this conmission's“regulatory‘
progran.

7. Pacific’s complaint against WCI end all requested reliet
should be denied.

8. WCI’s application £or a CPCN to-provide intexrlATA private
line high-speed data transmission services.at a data speed of 1. 544_"
MEPS or higher in California should’be“granteduin part to the
extent set forth in the ordering Paragraphs. _

9. WCI should be prohibited from holding ocut the
availability of intralATA services it is not authorized to provide

. and should be required to-advise its.customers'thet intralATA
mmunications it is not. euthorized to provide should be placed
ver the facilities of the locel exohenge carrier. - WCT should be:
prohibited from instructing customers in areas in’ wh;ch it does
have intralATA authority regarding how'to switch . intreLAIA traffzc
so that it is carried over WCI': 1nterLAzA tacilitiea and from
.encouraging them to do so in. other ways. . L :
10. WCI’s Direct Access service should be’ euthor;zed subject
to the same holding out restrictions imposed on other intexIATA ,
services WCI may offer. WCI should file an intrastete tariff for’
its Direct Access service end should determine in’ consultet;on wlth
its customers whether a specr!ic instelletion should be. oﬂtered
from its intrastate or. interstate. tarizz. '
1l. Beceuse of ‘the public interest. in etrective interLNxA
competition, this-order should be ef:ective today.v,.,
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only the amount paid to the State for operative rights
may be used in rate fixing. The State may grant any number of
rights and may cancel or.medify the monopoly feature of these
rights at any time.

I'l‘ IS ORDERED t.hat. 7

1. Case 86-10~012 filed by Pacific Bell (Pacific) against. :
Wang Communications, Inc. (WCI) is denied. ‘

2. A certificate of public convenience and necessity (CPCN’) ;;:;_; .
is granted to WCI to provide intexrLATA private line high-speed data | -
transmission services at a data speed of 1.544" megabits per second
or higher in California ‘to the 1inited extent of providing the
requested service on an interxm basis. The authority granted is
cornditioned on WCI‘’s agreenent to establish .rates and. charges i'or

ts high-speed data transmission service above its cost of .- R
roviding such service. The authority. granted-is further subject c
to tbe conditions that WCI refrain :rom holding out to the publa.c "
. the provision of . any intraIATA services it is not: authorized to '
provide, that WCI advise its subscribers that intraLm
communications which WCI is not authorized to provide should be
placed over the facilities of the. local exchange carriers, and that
WCI not instruct customers in areas in which it does not have o
intralATA authority regarding how to. switc.h intraIM.’A trai':ic so
that it is carried over WCI’s interi.m racilities nor encourage L
them to do so in other ways. : :
' 3. To the extent that Application (A.) 87-02-034 requested
authorizatiorn to provide intram}. telecomrunications services, the
"~ appl Lcation is denied. . .
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4. WCI is authorized to file with this Commission, five days
after the effective date of this order, tarif? schedules Zor the
provision of interlLATA service. If WCI has an effective FCC-
approved tariff, it may file a notice adopting such FCC tariff with
a copy of the FCC tariff included in the filing. Such adoptien
notice shall specifically exclude the provision of intralATA
services which WCT is not authorized to provide. If WCI has no
effective FCC tariffs, or wishes to file tariffs applicable onry;té
California intrastate interLATA service, it is authorized to do so,.

- including rates, rules, regqulations, and other provisions necessary
. to offer service to the public. Such filing. shall be made in -
accordance with General Order (G.O.) 96~A, cxcluding Sections IV,

v, and VI, and shall be effective not less than onc day a:tar
£iling. : ,
5. The requirements of G.O. 96-A rolative'to the
.effectiveness of tarirts after filing are waived in order that
ges in FCC taritzs nay'become effactive on the same date for

ifornia intexILATA’ servico ir wex adopts FCC tarlzrs on an
intrastate basis. . :
6. WCI is subject to. the user fee as a percentage of gross

intrastate revenue under Public Utilit;es Code Sections 401, et
seq.

7. Thc corporate identi!ication nunbexr assigned to'WCI is .;qyg,
' U~5098~C, which should be included in the- caption of all original +
£ilings with this Commission and in the titles of othexr pleadings%_';"F
filed in existing cases. : :

8. Within 30 days after this order is e::ective, WCI shall
file a written accaptance of the\cartiricate gran:ed in this
'proceeding. : -

9. The certi!icata grantcd and the autho:ity to render_ T
service under the rates, charges, and rules authorzzed will expire:-

it not exercised wlthin 12 months after the eftectxve date of th;s
order.

.
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.10. A.87=02-034 is granted in part and denied in part as set

forzh above.
This order is effective today.
Dated FEB 2 4 1988 , at San Francisco, Califormia.

STANLEY W. HULETT
Presidenr
DONALD VIAL
JOHN B. OHANIAN.
Commissioners

Commissioner Frederick R. Duda,
being necessarily absent, did
not participate. '

‘Commissioner G. Mitchell Wilk,
. being necessarily absent, did
- N0t partigipate. ‘

N e ‘o
Ay )
w .

| CERTIFY-THAT THIS.DECTSION
WAST APPROVED BY ‘THE, ABOVE
COMMASSIONERS: TODAY. |

-
-

Vicior Weizser, Exacotive Diroctor
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APPENDIX A
List of Appearances

Conmplainant in C.86-10-012 and Protestant in A. 87-02=033 and

A.87-02~034: Maxrlin A, Ard and David P. Discher, Attorneys at
law, for Pacific Bell.

Defendant in C.86-10-012 and Applicant in A.87-02-034 and
A.87-02-033: Hamel & Park, by ,zgnn_t_{,_mm Robert P.

' Fletcher, Attorneys at Law (Washington, D.C.), and Kilpatrick,
Johnston & Adler by Robert G, Johnston, Attorney at Law -

(Nevada) ’ !o: wang Ccmmunications.. .

Interasted Parties in €.86-10~012 and Protestant in A..87-02-033-‘ ,

Richard E. Potter, Attormey at Law, for General Telephone
Company of CAJ.:Lzornia. ' _ _

Intarasted Parties. m:_;.,._mﬂa, Attorney at Law
(Massachusetts), and Messrs. Morrison & Foerster, by :mm_dm_q_,_
Senger, Attorney at law, for MCI Telecommunications, Coxp.:

. Armour, St. John, Wilcox, Goodin & Scholtz, by

Ihomas J.
., Attorney at Law, for California Association of
long Distance Companies; Paetexr A, Casciato, P.C., Attormey at

Law, for Cable & Wireless Communications, Inc.; Nancy Bromlev,

for GIC~GTE; E, Nicholas Selby, Attorney at law, for Bay Area. .
Teleport: Michael A, Morris, Attorney at Law, for Califormia” ‘
Cable Television Association; Mary Lvnn Ganthier, for Ganthier &
Hallett, and Ranger Telecommunications, Inc.; and mnﬁglnh__._ '
Deytsch, Attorney at Law, :or ATET Commica.t;ons.

Divisicn of Ratepayar Advocates: xgﬂn_'z,_g_qughlgn_.

(END: OF APPENDIX A)
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In Decision (D.) 84=06-113 we established a procedure for
consideration of requests for authority to offer intralATA private
line hlgh-speed data tghnsmlsszon services on a case-by-case basis.
Since that time, we havé\granted authority for such sexrvices to two
carriers: Wang cOmmunxcat%ons, Inc. (WCI) in: D.85-12=-082 and.Bay
Area Teleport (BAT) in D.87c02-022. This decision addresses
Pacific Bell’s (Pacific) c:§téntion that WCI has violated several
conditions of D.85-12-082, wh ch'granted@WCI operating authority
within portions of LATA 1 and BATA 5, and'WCI’s requests to expand
its authority statewide on both\an 1ntraLAIA and interlATA basis.

We find that WCI has nét violated. any'portlon of
D.85=12-082 or the stipulatlon amghg Paczfzc, weI, and the
Commission’s Public Staff Dzvisxon,, ecently renaméd the D;v;szon
of Ratepayer Advocates (DRA)) which s approved by D.85-12=-082.
Pacific has not convinced us. that the tatement in the stlpulatzon

that WCI will not “offer voice servmceQ( prohibits the transmzssman *‘} R

of multzplexed voice commnnlcatlons or the marketing of WCI’s.
sexrvices to customers with voxce appl;cat ons.' Slmllarly, the
agreement that WCI will not maltiplex does \not. proh;bxt
dissemination of information about mult;ple ’ng or d;scusslon of -
the advantages of multiplexing with potential customers

While WCI also has not violated the 'tmpulat;on by
offering its Direct Access prlvate line connect ons to
interexchange carrlers’ points of presence., “WCI” \actlons in
offering thzs service without Commxssion authoriza ion ran
counter to our expectatlons stated in D.85-1 2-082 and 1gnore our
conclusions of shared jurisdiction clearly set ‘forth Np-
D.84=06-113. We conclude that WCI’s Direct Access se ic
subject to this Commxssxonfs jur;sdzctlon in add;txon to that of 
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" the Federal COmhqpications Commission (FCC), and thaq WQI has
violated Public Utilities (PU) Code § 1001 by offering this service
in california withoyt prior Commission authorization.

We grant WCI‘s request in Application (A.) 87-02-034 for
authority to provide\dts private line high-speed data transmission
services on an interLﬁTA basis within California, subject to the
same holding out restrébtions imposed on other interexchange
carriers. Since WCI's S&rect Access service falls within the scope
of this authority, Paciff&’5~request for a cease and desist order
against WCI’s offering of this service becomes moot.

In A.87-02-033, WOL requests statewide expansion of its
existing intralATA authorization. While a complete record was
developed regarding WCI’s proQ‘sedrintraLAwA operations, we prefer
_to delay action in this matter until a reexamination of the
efficacy of further intrallATA competition in private line services
is completed in Investigation (I.)\87-11-033. It is our intent to
establish the scope of allowable inkralATA competition in these -
services on a generxic basis early in\1988. We leave this ‘
proceeding open for further consideration of WCI’s request after a
decision is issued in Phase I of I.87-1%-033. i




v
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IX. Bacgkaround |

.In.D.84306-113,l this Commission invited providers of
private line high-gpeed data transmission services to file
applications if thef\yish to offer such services on an intralATA
Baeis, subject to certain limitations set forth in that decision.
In response, WCI flled~A 85=07=045 and A.87-05-046 in July 1985, 1n ‘
which it requested authorlty to provide hzgh—speed data
transmmssmon services at‘h data speed of 1.544 megabits per second

(MBPS) or higher within portlons of LATA 1 and LATA S.

Pacific protested\wcz’s initial applications. Hearings
were scheduled and prepared testimony was submitted by the parties.
In the meantime, Pacific, WCI,\and DRA entered into negotzatzons
and reached a stipulated agreeméht on the issues in WCI‘’s
applications. As a result, hearihgs were not held. In D. 85-12-082 -
we granted WCI the requested authoﬁ\fy in accordance with the texms
and condltlons of the stzpulatlon anong- WCI, Paczfxc, and ‘DRA.

In. Case (C.) 86—10-012 Pacl?ic now alleges that WeI. ;s
vielating several conditionz of the =t£§ulation.‘ WCI filed an
answexr to Pacific’s complaint on November\10, 1986._ A prchcaring

-_— \

1. D.84=-06-113 is one of three decisions 1n.I 83%w06-01, our .
investigation to determine whether competltlon should be allowed in
the provision of telecommunications transmission services within
the state, and consolidated dockets. In D.84-01-03Awe granted

interLATA operating authority to a number of interexchange

carriers. D.84-06-113 addressed other issues in the investigation, '

and D.84-10-100 responded to appl;catzons for rehearing\of
D. 84-06-113.

2 Transm;ss;on service at 1.544 MBPS is sometlmes referred to-as
7T-1 service.” A T-1 circuit can carry a single high-speed ‘data
transmission, or alternatively multiple lower-speed data or voice
transm;ssxons-mnltlplexed to 1.544 MBPS. As an exanple, such a.
circuit can carry 24 voice transmxss;ons smmultaneously.
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conference in this matter was held before Administrative Law Judge
(ALY) Ford on February 11, 1987.

Shortly\efter that prehearing conference, WCI filed
A.87-02-033 and A.89R02-034. In A.87-02-033, WCI requests a
Certificate of Public\ onvenience and Necessity (CPCN) to provide
intralATA private lineckigh—speed data transmission sexvices at a
data speed of 1.544 MBPS or higher within all LATAs in California.
In A.87-02-034, WCI requests a CPCN to provide comparable services
on an interLATA basis in California. General Telephone Company of
California (recently renamed\QTBfCalifo:nia’:ncorporated (GTE))
f£iled a protest to A.87-02=-033 on March 20, 1987, and Pacif‘ic filed =
protests to both applications QP March 23, 1987. ‘

Pacific also filed a motlon to consolidate C. 86—10—012 .
A. 87—02-033, and A.87-03-034, aﬂd wexr filed a responae in which it = -
supported consolidation of these atters for hearzng ‘on the.
condition that the consolzdat;on not delay'the complalnt case.’

A consolidated prehear;ng conference was held on
(April 21, 1987, at which time the #iJ.consol;dated the three
matters. Nine days of ev;dentxary‘ﬁharznqs were: held on. June l - 5
and July 27 = 30, 1987 1n San Franc;sdo. Pac;tlc presented ”'
testinony of witnesses Glenn J. Sulllvan, Executive Directorx,
Marketing Regqulatory Matters, and Richard L. 5choll Director,
Transport Product Financials. WCI prese\ted testimony of Michael
W. Tabb, Vice President and Controller of WCI, and Timothy G.
‘Zerbiec, Vice President of Technology at Vertical Systems, Inc.
GTE presented testimony of James N. . Thompson:\Stratech Business
Planning Manager. MCX Telecommunications (MCI)\ presented testzmony
of Mary E. Wand, Manager oz Regulatory Analysis of MCI’s Paczfic ‘
va1s;on. ‘ '

- XIssues- regarding c. 86-10-012 were brle!ed\ty Paczrlc,
WCI, and BAT in concurrent open;ng briefs due July 10, 1987 and o
closing brlefs due August 3, 1987.4 Concurrent,openlng\and closznqﬁ;oe?;
briefs :egardtng.remaln;ng=lssues,xn,the two~appldcatiogs were~duelwtt._

)

\
y
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on September 25 and October 16, 1987, and were filed by WCI,
Pacific, GTE, MCI, and BAT. This matter is now ready for decision.

IIX. Pacific Complaint

Pacific makes\the fecllowing allegations in its
complaint: '
1. WCI is offering hlgh—speed data
transmission services for which WCI either
multiplexes and/or encourages multiplexing

below 1.544 MBPS, in violation of
D.85=12-082, the stlpulatlon, and its

WCI isroffering and\ promoting the use of
voice services over \its intralATA high-
speed data transmission network, in
violation of D.85-12-082, the stlpulatlon,

and its tariff. ,
wel is~o££ering.~to- provi 'd’ire‘ct' |
connection to .interexchange carriers’
points of presence without\atilizing
Pacific’s switched network, \in violation of
the stipulation and its tari and without
filing the necessary applicatimn for
1nterLATA authorlty wlth the Co 1ss;on. ‘
Pac;:;c asserts that, in thus provndln unauthorlzed and
unlawful lntrastate ‘telephone service, WCI has infi] ‘ ‘
unless restrained by an order of th;sACOmmlsSLOn, wi continte to ‘b
inflict damage and rlnanCLal injury on Pacific and its tomers.
Pacific believes that it is being. depr;ved of revenues i 'would
otherwise have rece1Ved by WCI’s unlawful dzversmon of tho
~ revenues, and that the revenue contribution to other types o
telephone service has been andfwilx‘be'reduced,,therebyibuxd
Pacific’s customers. ‘ - , ‘ .
Pacific requests that the cOmm1331on grant rellef in the\
following ways: - | S : :
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1. Issue a cease and desist order prohibiting
WCI-from offering multiplexing below 1.544
MBPS\and from holding out the availability .
of voice transmission sexvices or knowingly N -
engaging in the transport of voice traffic.

2. Issue a\cease and desist order prohibiting

: WCI from\ direct connection to interexchange
carrier facilities, and require that WCI
obtain Commission approval and tariff
authority \for any interLATA transmission in
Callfornla\

3. Order WCI é% retaln all recoxds of
intrastate vbice telephone service to
énaple the Commission to determine the
extent of thelunauthorized intrastate
nessage service WCI has provided and the
amount of revenues diverted frcm racific.

4. Ordex WCI to accopnt for . all zunds
collected by it from California customers
for the provision of unlawful, unauthoxized
intrastate voice te\ephone service.

' : 5. Take such other and further actlon as the
.+ Cormission deems proper. -
B. E!gn:ﬁhxeﬂding;sg_DLQE:IZ:ﬂﬁz
. Because C.86-10-012 now berorg\us centers around

interpretation of the stipulation wh;ch wes entered into by _
Pacific, WCI, and DRA in A.SS-O? 045 ‘and .87-05-046, as well as
the negotiations leading to that st;pulatié‘x we summarize here the
relevant events leadlng to D 85=-12-082 as presented 1n.that
decision. ’

Pacific protested A. 85—07-045-and A.86-07-o46 arguxng
first that the appl;catxons were inconsistent w;th D.84-06-113
which, it asserted, provided “for very 11m1ted h-speed data
competition within Pacific’s LATAS,” and second that WCI had faxled
to seek authority to-prov;de intrastate 1nterLAmA aw orzty (g;ven
WCI’s indication in its appl;cation that it would be p v;dlng )
znterLATA service in addition to intralaATAa serylce). In\its
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protest, Pacific requested, if the applications were granted, that
the Comgissida\among other things require that WCI not offer voice
service and notﬁhultiplex traffic.

In its }esponse to Pacific’s protest, WCI stated that it
would not provide %oice sexvices nor convert the data stream to
voice circuits, and\would hand off the data stream to WCI‘s
customers at a speed\ef 1.544 MPBS or higher. In response to
Pacific’s position thaf WCI should either represent that it would
not offer intrastate inserLAmA services or amend its applications
to regquest such authority, WCI stated that it was not presently
seeking'such authority, but that it would file a separate
application for that authérity in the near future. .

In a Notica of P:ehoaring Conference, the parties were
informed that the assigned Gommissioner and the assigned ALJs
desired the interested partias to devote: sermous,eftorts prioxr to
and at the prehearing ‘conference toward settling the concerns
" raised in Pacific’s protests. '

At a prehearmng conference on September 24, 1985, Pac;:;cf.
indicated that the question’ of interLATA authority was no longer an
issue, given WCI’s representation t it would file an application'
for such authority in the near future. Pacific remained concermed '
that, despite WCI’s disclaimers regar 'ng its own intentions,
nothing would prevent WCIL’s customers om multiplexing. beIOW‘the ,
1.544 MBPS level. In Pacific’s view, thds situation would be all
the more troubling if WCI’s customers were jor lnterexchange
carriers which would then use thelr switchin and multiplexing
capab;lztles to provide intralATA voice services. Pacific also

noted that there is no definition of the term. ”h;gh—speed ‘data” 1nf’7 a

D.84-06~113.

At the conclusion of the prehearing confarence, the ALT f
directed the partioes to proceed with negotiations, b t alsc set.
hearing dates and dates for the :ubmiuuion of testi, , in the
event that the negotiations did noe_succeed.
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. The parties made filings in October 1985 reporting on the
status of negoetiations. The parties had reached agreement, among
otherx thingé\\;n the following points:

1

ntraLATA competxt;on would be allowed in
the provision of high-speed data
transmission services over private line
nextworks. .

For purposes of WCl’s appl;catlons, .
transmission services at a data speed of
1.544\MBPS or higher should be considered
high-speed data transmission services.

3. WCI would not multiplex below 1.544 MBPS.

The negotiatikg parties were unable to~reach agreement,
among other items, on tha followlng'

1. WCI refused \to stmpulate to a tariff
condition that its private line high-speed
data transmisaion sexrvices would not be-
used for voice\communications.
believed its agheement not to multxplex
below 1.544 MBPS\and not to offer voice
services was suffidcient, and that it would
be improper for a i 111
‘into the content of the transmission it is
carrying. WCI proposed to address _
Pacific’s concerns by - ddzng the following
langquage to its taxiffsh ~WCI will not
offer voice services.” - cific did not
find this solution accept le, since WCI
cannot legally offer voice gervices, and
therefore, Pacific alleges, iy WCI customer
-cannot legally use high-speed data lines
for voice. Pacific stated that it was not
asking the Commission to requird® WCI to
monitor the content. of its custoders’”

- transmissions, but simply that theé,
Commission restrict the use of WCI%s hmqh-
speed private line servnce-to-permLSBLble
transmission, i.e., high-speed data -
transmission. DRA agreed with WCI tha
menitoring of customer communications bW
WCI to prevent voice communication would ke
undesirable and unworkable.
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2. WCI refused to stipulate to a condition
that service provided to interexchange
carriers originate and terminate through
Pacific’s facilities. Pacific argued that
aiéowxng WCI to directly connect to
interexchange carrier fac;lltles either at
the\ WCI customer’s premises or at an
inteérexchange c¢arrier’s point of presence,
effettively creates a total intralATA and
interTATA switched and nonswitched voice
and data bypass network-

Given the 1er111ty'of the negotlatzng parties to reach
agreement, WCI, Pacifig, and DRA ‘submitted prepared testimony.
After consultation with the assigned ComMLSSlOner, the ALJs ,
determined t¢ make one £y nal effort on the negot;atmng front. The
partles were Lnrormed that a tentative" ruling would among other
things, adopt WCI‘’s compra Lse tarxff language agreelng not to

provide voice service in lieu. of requiring. ‘monitoring by WCI of its’

customers, and require that nyvservmce by WCI o ;nterexchange :
carriers orlglnate and termln te. tnrough Pacit;c s !aczlxt;es.. The&'

\ Lo
parties met on the mornzng of he date set for hearing, -and arrzved;
-at the st;pulatxon which was pr sented at the hearing. The

consolldated matters were then s m;tted.

WCI compliance Wlth the ollow;nq portlcns of. the .
stipulation (which is Appendlx B to D 85-12-082) 15 at issve in -
C. 86-10-012‘

#T. TFor purpeses of these a llcatzons, the
transmission services to\be offered by WCI
at a data speed of 1.544 PS or higher
shall be considered high-speed’ data
transmxssxon servxces.

WeI agrees: not to~mult1plex'b' ow l 544

Th;s schedule is applicable © non-
switched private line high speed data
transmission 'services at a data spee of
1.544 MBPS or. h;gher._ Servmces are
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furnished to connect two or more points on
a flat monthly rate. WCI will not offer
voice services.

rgerwice under this tariff is not available
to common carriers provmdlng interiaTa
telecommunications services.”

In. adopting\the stipulation in D.85-12-082, the
Commission discussed in paftibular WC1’s agreement not to make
sexrvice under this tariff available to interoxchange carriers. We
stated as follows: -

#This revision, applicable to all
{interexchange ¢ rrlers], (footnote omitted] is
intended to address the issue pressed by
Pacific and PSD [now-DRA] that WCI, if it opts
to provide service\to [interexchange- carriers),
be required to originate and temminate that .
service through Pacific’s facilities. These
concerns relate principally to the threat of
carrier bypass, as- pre&;ously discussed. Since -
WCI (has stated] that it is not, by these
appl;catlons, regquesting authormty to provide .
service to [interexchange carriers], the- .. -
proposed modification should suffice. for the
moment. Further, PSD has\stated that its
proposal would bar [interexchange carriers]
from connecting with WCI, qven foxr their own
internal business needs, pursuant to tho-
stipulated ‘Applicability’ Section of the
tariff.... Therefore, we think the provzslon is
sufflcxently'comprehensxve, dnd we will adopt
‘this portion of the stipulation. However, when
WCI files its application for intexLATA
authority, which it has indicated it will do in
the near future, we will rev1szt\@his issue in
order to ensure that Pacific’s concerns about
bypass are -adequately considered.”\ (D.85~12-
082, mimeo. pp. 21-22.) " : -

In adopting the stipulation, we recognized that it shoul&[r?‘}'

not be used as an lnflexxble precedent for future\similar.
applications, and that accommodatlons may be necessary to.account |

for. h;gh-speed data transmission services which dszef from those.f'“~”

offered by WCI. We recognlzed that. each sxtuatxon ma t‘be revxewed
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separately, consistent with the course embarked upon in inviting
applications and protests in D.84-06-113.
c- w - » . — ' .

There is virtually no dispute as £o what WCI has said or
done in marketing i hlgh-speed data transmission services on an
intralATA basis followxng the issuance of D.§5-12-082. As BAT
points out in its opeABng brief, this case turns almost exclusively
on intexrpretation of th stlpulatxon. Before addressing. that
issue, we will briefly set forth wcx's actions as developed in the
_record. \\f oo
WCI’s intralATA efforts have yielded two customers wzthln
California to date. One is Bullock's, thh a high-speed system. |
¢connecting several of its stc\es in the Los Angeles area. At the '
time that WCI marketed to Bullock’s, Bullock’s expected that only
multiplexed voice traffic would\be sent over WCI’s facilities.
Bullock’s subsequently decicded: t transport’ some data via WCI,which |
had been transported at low speeo\under a Pacific tarmff. WCI’s f
second cuctomer, tho Daily Nows, hgh a roquiroement for 100 pcrccnt ‘
nonmultlplexed high-speed facsxm11e<\ommun1catlons between.two
laser printers at 1.544 MBPS. . |

In its marketxng eftorts, WCI\uses sales mater;al that
explains how multlplexlng works and nmake clear that customers can
integrate voice and data tragffic so»that it can be carried over
WCI’s high-speed data lines. WCI’s current dvertxszng ‘brochure
states that ~7[d]ata, voice, vxdeo or facs;mlle can be transm;tted '
simultaneously to bring you. wide-ranglng benefits.” Also, a set of_f
slide materials used in Callfornia shows. the useﬁcx multmplex;ng
equipment to 1ntegrate voice and low-speed data on\h hlgh-speed
circuit. C : :
. At one point Wer orzered to buy multxplexing’equlpment
and prov;de it at cost to: Bullock’s, though Bullock'sAdxd not
accept the offer. WCI has provided price compar;sons between
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Pacific’s existing voice and low-speed data services and WCI’s
high-speed data service.

WCI marxketed its service to Bullock’s even aftexr WCI
identified Bullock’s intended traffic as 100 percent voice. WCI’s
continued positiion is that it is permitted to offer service under
such circumstanc?s. ‘

As to connections to interexchange carriers, WCI offers a
Direct Access sefbice, which is a private line high=-speed data
transmission servite offered through an interstate tariff approved
by the FCC. WCI prévides connections directly to Allnet and MCI
points of presence in California through this service.

D. Is WCI Multiplexing below l.544 MBPS
and Offering Voice Gervices in vio%ation

Many of the aré§wfnts of\Pacifiéland other parties hinge
op the meanings of the :olloying terms as used in the stipulation: |
o 7"High-speed data transmission sexrvice”

o “Voice service”

© ”To offer voice se
o “To multiplox~”

Since these issues are intdgrally linked, they are

treated together in this decision.
1. Pracific’s Position

Pacific argues that the central purpose of the
stipulation and D.as-lz-oazg and the principle intent of the
parties, was to limit the area of competition to transmission of !
high=speed data sovas‘towleave‘undiSturbed the Yoice and low-speed
data markets served by local exchange carriers. \Pacific assert54  |
that if the parties or the Commission bad a different objective in
mind they would not have been so careful and exactihg in
restraining WCI from engaging in multiplexing, switcehy
offering of voice service. ‘ '
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Pacific argues that the correct meanings of the terms
used in the stipulltion must come from the Commission’s actions and
objectives in allowing limited competition, the circumstances
surrounding WCI’s reqyest, and the parties’ negotiations that led
to the stipulation. Pacx!mc contends that several related
Commissien decisions focus their attention on the limited nature of
competition to be permltged, paying particular attention to the
long term and irreversible harm to local exchange carriers that can
result from a decision to\approve broad'based competition.

Pacific contends\that the term ”“high-speed data
transmission service” as usgg in the stipulation excludes the
transmission of voace commundcations. Pacific’s witness Sullivan
agreed that the term "migh-spled data” refers to both voice and
data in some applications such as v1deo-te1econferenc1ng, and that
Pacific itself makes references éo both data and voice appl;catlons
in its own advertxsxng of h;gh-spé‘d data services. However,
Pacific argues that Pac;t;c s own m qhrketn.ng practices cannot be
used .to establish the meaning of the\tern ”hzgh-speed data

transmission service” as used in the stgzulatlon, s;nce Pacific¢ has i'"*

‘e restrxctmons on prov;dmng veoice serv ‘
Pacific further asserts that tﬁb texrm "voice services”
used in the stipulation applies to any trahsmlssxon of veoice L
communications, not only to transmxsszon of\voice communlcatlons on
vo;ce—grade channels (which operate at 64 kilobits pex second ig ‘“‘
digitized). | . , | |
Pacific also contends that a promlse
.intralATA service carries with it the clear oblig tioh not to
‘promote or sell the prohibited sexrvice. It assert that COmmlsszon |
actions restricting holding out of ;ntraLAIA services\ in
D.84-06-113 and D.84=-10-100, and imposing a duty to block in
D.86-05-073 (which authorized AT&T Communications of- california
(AT&TC) to provide its Software De:zned Network (SDN) service zn ‘
California) and D.86-11-079 (an AT&Tc_rate_case decision), as well . -
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as the unqualified restrictions on the provision of veoice
transmission services in Ordering Paragraphs 1 and 2 of
D.85-12-082, é&l support this positien.

Pacific asserts that, under the stipulation, WCI must not
promote voice sé}vice by, for example, advertising, promoting, or
encouraging custom%Fs to place their veoice traffic over WCI’s
facilities. Pacifig‘states that such promotion of the placement of-
voice traffic over WCI’s facilities jg the offering of voice
service. - '

In Pacific’s view, the stipulation’s‘restriction'on
maltiplexing was,similagiy desiéned to prevent WCI from.offering, B
promoting, or encouraging\customers to use its facilities for the _
transmission of- multiplexed voice and low-speed. data
communications, services which WCI itself is not authorized to
provide. Pacific ¢ontend5“thdt‘WCIvis-not‘permitted‘to’instruct
customers on thé usé of multiplexing equipmeht; explain the
Lntegratxon of voice and data s lce, or offer to purchase -
multlplexlng equlpment for a custoger. Pacific asserts that WCI’s
actions along these lines result in CI offering mult;plex;ng below g
1.544 MBPS, in violation of the stipu. tion. . T

The partics are in agroement that, undor tho torms of the. R
stipulation, WCI’s customers are themselves perm;tted to multiplex.
voice and low-speed data traffic and place uch traffic over WCI’s ”;
facilities. However, Pacific argues that singe the restr;ctlons in -
the stipulation apply to WCI, WCI should dire customers thh
voice and low-speed data needs to the - local exchange carrier.
Pacific asserts that WCI's-obllgatlon is smmilar o that of
interexchange caxxriers that must refrain from offe 'ng intraLATA
‘services even though their facilities nay phys;call?\permxt
completion o: intralATA calls,. pursuant to D. 84-06-11§\and
D.84-10-100. Pacific cmtes languaqe in D. 84-10-100 regardxng
.discussions which interexchange carriers may have WIth ‘their
customers: S
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“advige to Customers. MCI and Sprint object to
the requirement that their sales
representatives must tell a current or
prospective customer who is inquiring whether
intralATA calls may be physically completed
over their networks, that it is unlawful to
place such calls, and he/she should use the
local exchange carrier instead. The purpose of
this requirement is to ensure that no ([Other
Common Carrier] or reseller is holding itself
out as providing intralATA service. This is
not asking the representative to give legal
advice, nor need it put the representative in
an awkward position. If the customer persists
even after the statement has been repeated, the
representat;ve can easmly end the conversation
politely. The wequirement will be retalned ”r
(D.84-10-100, mxmeo. P 9.)

Pacific contends at WCI lzkew;se agreed to accept this
requirement when it prom;se not to offer vo;ce service.

- Pacific asserts that the parties’ negotlatzons leadzng tof7'

\ o
the stipulation do nothing to qeange the: above. concluszon., while o
WCI stated repeatedly during th negotlatzons leadlng up to the
stzpulatlon that it would not provide voice services, Pacific

asserts that what WCI did not say ‘ebout this promise not to offer =

a

voice service also has great significance. Pacific states that,

when it inquired more than once during ‘the negot;at;on« about what ﬂ*eie
WCI meant by its commitment not to orfer voice service, WCI replied .
that its intended servicc of:ering was. ”uata communxcat;on- between.ﬁi
computers, such as those used. by flnanC1a 1nst1tutions” without 'j%'“°

nentioning any other services or appl;cat; \. Accordxng to .
Pacific, WCI indicated that data communications presented a v;able
market in which WCI could operate. Based upos\shese ‘
representatlons, Pac;fxc determlned that the relevant market. for
WCI is laxge busmness users-w:th data commun;catfb S requ;rements.
Pacific further asserts that DRA had thzs-same und standxng-as |
well, clting DRA.testxmony subm;tted.in A.85-07-045 and
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A.85-07-046° that defined the 7relevant market niche” as “limited
te large organ%zaticns with computer or data transmission needs.”

PacifN¢e asserts that, during the negotiations, WCI
concealed from other parties that it would market itz zervicesz by,
for example, inquiking about customers’ voice and data
communications, explaining to customers how to integrate voice and
data by multiplexing,\and encouraging the placement of all voice
and-‘data communications on WCI’s facilities. Pacific states that
these would have been startling revelations had WCI stated them,
and would have been directly contrary to every other representation
madg and impreésion cbnvths on the question of voice sexvice.

According to Pacifiie, the important result caused by
WCI’s concealment is the me:SQPg formed by the parties,; Pacific
states that it clearly understod that WCI would not offer or
promote volce service. Pacitic contends that WCI is now asking the
Commission to ignore the :acc-to-wace ncgotiationz by the parties
and uncontested representatlons made during that time, and rely -
only on the written statements: subm tted by the parties. Further,
according to Pacific, the docunents - whzch WCI relies do not
contradict or change what WCI told the parties during the
negotiations; they simply do not addres certain-issues such as
marketing activities.

WCI asserts’ that Pac;f;c cbange ,1ts posmtmon durlng the
course of this proceeding regarding whethe: WCI can market its-
services to customers with certain applicatiopns which require

3 The ALY in this proceeding took official notice\of the
pleadings, prehearmng conference transcripts, and preépared. -
testimony submitted in A.85-07-045 and A.85~07-046. Since
evidentiary hearings were not held in those matters, the use in
this proceeding of the prepared testimony submitted in those prior
proceedings is limited to indications of the positions of\the
parties at that txme, rather than the truthzulness.o: any o: the
statements made in the testzmony-
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mualtiplexing te reach 1.544 MBPS, and whether WCI can ‘discuss
nultiplexing with those customers. Because of this controversy
regarding Pacific’s position, related testimony and discussion in
Pacific’s opening, and reply briefs are presented here in some
detail. 9\ '

In prepared testimony, Pacific witness Sullivan descriled
WCI’s allowable ma‘ket as follows:

”#23. Q. Describe further the intralATA hzgh
speed data application that exists for
WCI and other intralATA high speed
providers.
There are several applications which
apply to high speed data at 1.544 MBPS
and above which exist in the intralATA
markeq. They anlude, hbut are not
limited to:

- bulg\data transfer ‘(computer to
conputer)

live scan security

video té&econterenéing

LAN to ~connections

CAD/CAM applicatlons. (Ex. 5, Pe
18.) .

In response to cross-examanat;on by WCI’s counsel,
Sullivan explained that these appl cations are what he would call

Thigh-speed data services as oppose to-vo;ce services or’ low-speed'v3 -

data services.” (Tr. p. 92.)
In Sullivan’s prepared testl ony, he also set forth '
Pacific’s recommendation that the Commission:

”Direct WCI in its contact witn\customerf to
refrain from offering voice sexrvices or
multiplexing. If asked about such matters by
the customer, WCI must respond that it cannot
offer voice services or multiplexing, that -
intralATA voice and low speed data services are
to be obtazned from the Local Exchang Carrier,
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and3205other advice is to ke given.” (Ex. 5,
p. -

In ;ésponse £o cross-examination by WCI‘’s counsel,
Sullivan discussed in more detail Pacific’s views on the extent to
which WCI can discuss multiplexing with its customers. Sullivan
testified as follows:

\

MR. JOHNSTON: Q. When you recommend that WCI

refraiﬁ\iiom offering multiplexing, do you
«..mean that WCI would not discuss
nultiplexing by the customer below T-1,
correct°

No. If ygb\mcan by discuceion adviaing the
custoner that WCI does not provide
multiplexing,\will not be the customer’s
agent in terms\of providing mult;plexmng,
that kind of discussion certainly would be .
permissible.

Well what about explaining how multiple
c1rcu1ts can be multiplexed teo make use of
WCI’s service? Would that be. permzss;ble’

Not as a condition: og\sellxng WCI’s
service. I guess the s¢enario I‘m trying
to explain is one where‘WCI aggressively
markets its service for high-speed data
applications and in their \discussions with
customers makes it plain to, the customers
that WCI is not in the business of offering
out multiplexing or any voice, service or
low-speod data service, that that’zs what
tho local exchange carriex does and alzso,
as you said earlior, cortalinly the fact’
that customers can do their own
multlplexlng if that’s what they do,
there’s no prohibition about tb.at N\

Y that you

I believe we established yesterda
- are not aware of any instance in which WCI
is providing multxplexing for a customer
belgw T-1 for its 1ntraLA2A service, are
you?

No, I would not say you are prov;dxng
multiplexing. You are prohibited from
that. That’s my wnderstanding.
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Sowwhen you say offering multiplexing here,
I’m\having a hard time understanding
- exactly what you mean when you say WCI
should be directed not to offer
multiplexing. It’s something different
than pxg:idlng multiplexing, isn’t it?

Yes, it Y¥s. It’s an extension of -that,
however. \ It’s not the physical -
provisioning of multiplexing but it’s
rather a salesman saying well, I’ll take
care of the \multiplexing for you. We’ll
get it for yom. We’ll have it made
available to You. It’s part of ocur deal
with you: - : :

But the salesman\wouldn’t be prohibited
then from saying to the customer we provide
the T~1 pipe, you ‘provide the multiplexing.
If you have any questions about how that
multiplexing is done, I can give you
information concerning that. But you have
to go buy [your] own multiplexing ‘
equipment. - Would that\be okay? ‘

I think part of that is ‘okay.. I think you
can say we-don’t provide ‘multiplexing.

But,you can’t discuss thei  acquisition of
their own multiplexing?

I would hope that you would refrain’ from
that and the rocason I say that \is that it
isn’t in and of itself the fact that the
customer, these sophisticated customers
know how t¢ get...multiplexors. It’s the’
issue of the ultimate competition with the
voice market. That’s what our concern has
been from the beginning and we would\like -
WCI’s behavior to be that of a provider of
the high-speed data sexvice to meet the .
high-speed data applications of the market
and ne more. e L :

Your opinion is that any discussion of the
customer’s ability to multiplex the signal
or multiplex WCI’s service is a violation
of the stipulation: isn’t that true?
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”A. Yes, if its intent is to promulgate the
sale.

”Q \go then as to whether there' was or was not
a violation of the stipulation would be
sort of a case-by-case customer analysis as

o\what the salesman’s intent was°

7A. I thlnk you have to look at the
circumstances and assess whether there was
a viclation of that intent, yes.” (Tr. pp-
159-1§$ .)

Later, Sulh&van discussed a; hypothetmcal cituation in
which video teleconrerencxng, ‘one of the applxcatxons wh;ch he had
earlier named as being \in WCI’s allowable market, nmay requlre
multiplexing to reach 1\544 MBPS. He testified as follows:

MR. JOHNSTON:\’Q. Assume there was a way to
provide video conferencing or high speed
facsimile...that...required multiplexing by
the customer below 1.544 MBPS. Would those
[be] applications that...WCI could advise .
its customers could be placed over WCI’s
service?.

i

Under the conditions that you set-on lt, I
would think not. I thlnk what I tried to
testify earlier to was, that you were
providing a facility (with] 1.544 ‘
capability and that unloss the customer
application was offered you at that.speed,
that you really were not deallng with a
high-speed data appllcatlon

. . . As I understand your teap;mony, Mr.
Sullivan, WCI could provide seryice to that -
customer if...the technology was\ggch that
the...customexr application would

1.544 but if it was lower than 1.544, WCI
would have to say I‘m sorry, we canft

provi de that serv:.ce9 ‘ \ \\\\Vy ‘
No, I said if the customer hands off to\you.
at 1.544, then I think that meets the ~
stlpulatlon. If the customer himself '

multiplexes, whatever the application is,
up to your offering, then as we’ve said a
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number of times, the customer is not
prohibited from doing that. -

Even)yif we know that going in, even if they
tell&ss up front we have an application .
below)1l.544, but we’ll multiplex it up,
-~-W¢3hin that instance, then could say

yes? \ -

. . . Iﬁyould think that you would refrain
from encouraging the customer to do
anything ‘other than go to the local
exchange company to talk about maltiplexing
or taking care of demands that were below
the 1.544 rate. '

So at least with respect to a sexvice such
as video conferencing, whether we could
discuss it with the customer would depend
on whether theyl\were looking at a 1.544
video conferencing application or a lower
video conferencing application?

7A. I think that meet;Xyour hypothesis.” (Tr.
PpP. 167-168.) N o
] . -+ In its opening brief, Paci,fié' rei:ognizes‘ and does not
take issue with .WCI‘’s testimony that ‘many of the applications
identified by Sullivan as being‘in’wcfﬁﬁ limited data market often
require multiplexing to reach' 1.544 MBPS, Pacific states that
Sullivan “agreed that for the limited dath only market [WCI]
accepted there is nothing wrong with [WCI] \discussing the
advantages of'multiplexing,” citing Sﬁlliv&ﬁ\s,tes:imony;on_ )
transcript page 161, as quoted above. Pacific\concludes that WCI "
could permissibly demonstrate in its pxomotioh" \ -
of multiplexing equipment in association with its uthérized -
services by deletion of':eterenCés,togvoice“and.suﬁsratg (below
1.544 MBPS) data, hnd.thatVSuch:promotional‘hateriaii uld then iy
represent torthe,public WCI’s authorized services in a’ ner that'
conforms to the stipulation. | | - B A
In its reply brief, Pacific again summarizes its position = -
regarding multiplexing and WCI’s authorized market as follows: e

-




C.86=10-012 et al. ALJ/CLF/vdl

7acting within its authorized market of high

speed data services (computer and data

transmissions by large business customers) Wang

can diseyss the multiplexing of such services.

Mr. Zerbiec testified that many large customers

do multiplex these data services (Tr. 335-38),

discuss the multiplexing of its

authorized services. However, Wang has no

basis or reaxon for explaining the ’integration

of voice and data applications’, or describing

to custonmers higw ‘subrate’ data (low speed

data) can be integrated with Wang’s authorized

services. In addition, Wang is not permitted

to offer the purchase of multiplexing equipment

on behalf of its customers. 7To do so would

effectively eliminate the prohibition against

multiplexing below 1.544 MBPS.” (Pacific Reply

Brief, pp. 9=10.) ‘

In Pacific’s view a viable market for WCI exists within
the limitations it believes were imposed in the stipulation, that
is, computer and data transmissions\by large business customers.
While Zerbiec testified for WCI that\a purely non-multiplexed
market would be trivial, Pacific asserts that he did not consider
whether a market focused on computer and data transmissions
(including multiplexed transmissions) wowld be: vmable.

While Pacific recognizes that wék\i market under |
Pacific’s interpretation of the stlpulatlo is limited, it argues '
that the entire purpose of the stipulation wak to set a limited
market for WCI. It states that the Commission Qas repeatedly
expressed its concerm over the harm to universal
result from the hasty intervention of competition,
reason has chosen to proceed cautiously in this area\ It states
that customers do exist foxr WCI in the market it agreed\ to enter
when it signed the stipulation, and that the Commission should not -
change its attitude on intralATA competition and allow WCI
proceed with a full scale assault on Pacific’s intralATA voice
market.




C.86=10-012 et al. ALJ/CLF/vdl

WCI alleges that the terms of the stipulation were
clearly understood by Pacific, DRA, and the Commission at the time
WCI’s applications were granted in D.85-12-082, and that Pacific’s
complaint is 2 transparent attempt to rewrite the terms of the
' stipulation in a manner that would effectively preclude WCI from
competing in the provision ah‘ihtraLAIA”private line high-speed
data transmission services. WCI submits that all Pacific’s
objections to WCI’s service raised in this proceeding were-
previously addressed and resolved in D.85-12-082.

WCI denies both that it is offering to multiplex below
1.544 MBPS and that it is”otrerigb voice services in its provision
of intralATA private line nigh-spééd data transmission services.
In its view, Pacific’s complaint on\these issues centers on whether
WCI under the stipulation is prohxblted from discussing adm;ttedly
lawful applications for its service with its customers or
prospective customers. Under Pac;:;c\s lnterpretatmon of the
stipulation, the 1ega11ty of WCI’s" actlons would depend not on the
characteristics of the service prov1ded b WCI nor the customer'
use of that service, but would ke determlned instead by WCI‘s
representations to the customer concerning uses of the service.

WwCI po;nts out’ that Pacific agrees that WCI is not

multiplexing its sexvice below 1.544 MBPS, an further that Pacxfxcy"

does not intend to restrict WCI’s customers f£ro \multlplex;ng.
Accordlng to WCI, Pacific ventures. beyond the . clear words of the
stzpulatlon to a tortured lnterpretat;on of the 1ntent of the-
words, alleging that WCI has violated the intent of the ”no
multlplexzng" provision- by simply encouragxng customers to
multiplex and place low-speed data and voxce-commun;catlons on
WCI‘’s high-speed circuits. ' :

WCI points out that the st;pulat;on,does not address
advertising ox market;ng practxces at: all, and does-not proh:brt




C.86-10=-012 et al. ALJ/CLF/vdl

WCI from discussing veice applications or multiplexing with
customers.

WCI contengs that the fundamental flaw in Pacific’s
arguments is PacificAhs deliberate confusion of the transmission
service WCI provides %uth the customer’s application for that
service. WCI argues tﬁnt Pacific has struggled throughout this
proceeding to mischaracterize voice applications for WCI’s sexrvice
as voice services ”offered” by WCI. '

In WCI’s view, absurd;ty of Pac;fchs poszt;on
becomes apparent when one coqs;ders other appllcatlons for WCI’s
intralATA service. According\to Tabb, one would not call WCI’s
transmission sexvice a "videg\teleconferencing sexvice” iffthe o
customer had a video teleconfegbncing application, and it would be
ludicrous to call the service a CAD/CAM sexvice” if that werxe the

customer's-applzcat;on. WCI concludes that it is no less zllog;cal‘;"

\
to label WCI’s sexvice a "vozce sexvice” whenever a customer has a
voicc appl;cation._

As rurther support for its. os;tlon, WCI. pomnts to-

Sullivan’s characterization ot Pacificy's competitive High CaPacxty R
Digital Service durzng cross-examznat ‘by WCI’s counsel: co g

”MR. JOHNSTON: Q. In,your opﬂulon is Pacific
Bell’s h;gh capacity dlgmta servmce a
voice serv;ce’ B A

'#A. No, it is what it is. It is what we'
advertise it to be. It's a hlgh apacity
d;gltal sexvice.

You don’t advert;se 1t to be a vo;ce
.serv1ce°

No. It has the.capablllty of belnq able to

- provide a high-speed transmission.

~ capability and through' multiplexing normal\
voice communications can'be multiplexed up
to the levels of high~speed data and
transmitted and tben brought down again to
the voice level. so that the xntellxgence is
transm;tted on an end-to-end bas;s.
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L "Q. S it’s nok a veice service buf there are
. 13 : : .
soxrrect? '
"A. Yes.” (T¥. p. 162, emphasxs added.)

WCI cqnecludes that WCI’s service, like Pacific’s H;gh
Capacity Digital\service, cannot be accurately characterized as.a
"voice service.”
digital sexvice for\which a customer may bave voice applications.

brief, WCI takes issue with Pacific’s

allegation that WCI concealed its understanding of the term “voice:
- services” from Pacific and DRA during the negotiations. WCI
provides quotes from dochments and transcripts in A.85-07-045 and
A.85-07-046 which, it assarts, show that the distinction between
WCI’s service and voice seXvices was addressed during the
negotiations on no fewer thap six occasions. ' Representative
portions of three of these citations follow:

1. WCI Opp051t1on to Pacxf;c Protest of

7. Q. Do you have any comments on Pacific’s
suggestion that WCI’s customers be prohibited
from mult;plexlng up to~l 544 MBPS?

has_stipulated that we wi
A.244 MBPS, which effectively prohibi
effering voice services. = Pacific’s sugges ed

- prohibition would ettect;vely prohibit us frqm
offering any service at all.  Regardless of the\
nature Of the data being transmitted, the
customer must multxplex up«to a data speed of

”A. Yes. This is an absurd propo l.
.
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1.544 MBPS or higher at the interface for
transmission on WCI’s facilities. Without
‘multiplexing by the customer, there cannot be
high-speed data transmission.” (Ex. 8, Att. S,
p. 4, emphasis added.)

3. Prepared Testimony of DRA Submitted in
‘\ A-85=-07-045 and A.85~-07«046

”Q. 6. Do WCI’s appllcatlons £it within the
bounds of the Commission’s invitation for
applications to provide ’high=-speed data
transmission sexvices over prlvate llne
networks’?

*A. 6. \WCI‘s applications do fit within the
bounds of, the Commission’s 1nv1tatlon in
D.84-06-123 because:

”a) A hugh-Speed dzg;tal bit stream w1ll
be transmitted (1.544 nmegabits pexr second

. (MBPS) ox above). WCI will not transmit at
less than 1\544 MBPS. :

”b).w

»c)  WCI wmll not rovmde swmtdh;ng or
direct connection to the swmtches.  (Ex.
5, p- 4, emphas;s a ed )

WCI asserts that the only og;cal 1nterpretatlon of these
representations ls-that WCI . and DRA. ¢ idered ~voice sexvices” as “
used in the- negotmatxcns to refer torpr v:slon of voice grade
circuits -and transm;ssxon of voice at normal vozce-grade speeds.
WCI concludes that if Pac;£1c~for whatever eason did not
understand WCI’s position, WCI should not su er the consequences.‘[

WCI asserts that the phrase ”hlgh-sp ed data transmzssmon
services” as used in the~st1pulation.ls-synony:§q<ﬂwzth ”hxgh-speedw ”,”
digital transmission services,” and that the termVdata” does not’
refer to the customer’s application but rachar to ths digital bit
stream of 0s and 1s being transmitted.l Tabb cites Pacific’s ‘
marketing brochure for its own,HLgh Capacmty Dlgltal Sexvice, whlch
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describes voice, data, and video applications and refers te the
total service as a high-speed data transmission service, as

demonstration that it is common to refer to a high-speed digital
transmission service as a high-speed data transmission -service.

WCI contends that Pacific seriously misrepresents the
position WCIX took‘auring the'negotiations on customer multiplexing.
WCI cites Sullivan'g\eral testimony” in wpich~he[étated that Pacific
did not understand during the negotiations that WCI intended to
market its sexvices to customers with appl;cat;ons below 1.544
MBPS. WCI counters that\it had specxrlcally addressed: th;s‘toplc
in prepared testimony submxtted in A.85-07-045 and A.85-07-046
which stated that customer ultlplexlng is essential if WCI is to
offer any service at all, and_concludes that it was made abs olutely
clear to Pacific prior to the stipulation that WCI fully intended
to markeét its sexvice to custohers with a.ppl;ca.t:.ons.below 1.544

~ WCI maintains its posxt‘on that the market for
nonmult;plexed appllcatlons is insidgnificant. Zerbxec test;fzed
that, of the five applzcat;ons identNied by Sullmvan as’ w;thln
WCI’s allowable market, LAN-to-LAN conh ctions always use
‘ multiplexiﬁg, live scan security, video eleconferencing; and )
CAD/CAM applications commonly 1nvolve mult 1ex1ng, and bulk data
transfer often occurs on hmgh—speed networks~ lowlng for. mult;ple
applications. WCI contends that Pac;f;c’f desh lptlve lmterature
of its own High Capacity Dlgital Servxce further\shows the
insignificance of the market for nonmult;plexed applications.
Pacific’s marketing brochure and slide show presumé\multlplexlng K
below 1.544 MBPS for all applzcat;ons ment;oned eltﬁbr by Pacific
-or the customer. .

WCI concludes that the Commmss;on should re3e6t the

" artificial restrxctlons Pacxtlc seeks to-;mpose on WCI’s servmce,
which in WCI's view bear no rational relatlonshlp to the

-




C.86=10-012 ¢t al. ALJ/CLF/val

marketplace but are intended solely to give Pacific an unfair
competitive advantage.

In its reply brief, WCI counters Pacific’s position that
WCI’s obligation not to solicit customers with voice applications
is analegous to\the obligation of interexchange carriers net to
offer intralATA service. WCI points out that the Commission in
D.84~06-113 expllcztly prohibited competition in the intralATA
market. On the ot%:r hand, the Commission has not prohibited WCI‘’s
sexrvice from being: sed for the transmzss;on.oz.mnltlplexed voice
and data communicatiens, and Pacific has conceded that this is a
lawful use of WCI’s aervice. Further, the Commission in N
D.84=06~113 gave mcpl elt dimctionn £0 the interexchange cnrriers'
prohibiting them from Rolding out the availability of intralATA
service and requiring them to advise inquiring customers only that
intralATA calls may not ke lawfully placed over their networks and
should be placed over the\facilities of the local exchange
carriers. '

weI questions rhet ically*why Paclf;c did not state mts"
intent that a similar obligat1 n be imposed upon wCI concern;ng
transmission of multiplexed voi communxcatmons durlng
negotiations leadihg'to the étipu tion. It answers that Pac;:xc
did try to lnsert language prohzblt’ng customer use for the
transmission or multiplexed voice co unxcatmons, and that Pac;f;c ‘
failed. WCI concludes that Pacxfxc is\attempting now'to-rel;tlgate“

the issue,. read;ng intent;cns-lnto»the o voice services” language‘;’ -

that never existed at the time of the stipulation. =

' WeX also contends that Paciric’s nterpretatzon or the
stxpulat:on.has changed through the course oX these proceed;ngs.-‘ ‘
According to WCI, Pacific’s posmtion in discovkry prior to- hearlng'f.
was that WCI’s customers ‘are not allowed to mul iplex below 1. 544
. MBPS pursuant to the stipulatlen. waever, ‘on the first day of

hearing, Sullivan testified that it is not Paclflcks xntent;en, nor ,j?g‘ﬂ

has it ever been, that WCL’s customers‘could not multxplex the;r ‘
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own voice communications for transmission over WCI’s facilities.
During the hearings, according to WCI, Pacific’s position was that
WCI .should not advise customers on multiplexing WCI’s service or
using it for integrating multiplexed voice and data communications.
Now, WCI argues, Pacific’s interpretation of the stipulation has
changed yet again, with an acknowledgement in its opening brief
that WCI can discuss multiplexing with customers that are in what
Pacific now calls WCI’s ”authorized market,” that is, “business
machine to business machine” connections. o

wCI speculatés that this change in position could be
because Pacific realized belagedly that Sullivan’s position on
discussing multiplexing was unSupportable. WCI argques that |
Pacific’s new position is equallX untenable. It concludes that the
strongest argunent against PacificXs interpretation of the
stipulation provisions on multiplexdg and veice services is
Pacific’s inability after numerous at empts to articulate its
position in any coherent fashion. '

o 3. PBAT’s Position SN . : '

BAT believes that Pacific has r{t shown that WCI violated
" either D.85-12-082 or thegstipulation,‘ahd that the complaint.
should be dismissed. In BAT’s view, PacificKs claim, reduced to
its core, is that WCI did not disclose how it 'ntended to market
its services and that WCI’s marketing activities\cannot be ‘
reconciled with what Pacizic intended the stipulation to mean.
Thus, Pacific seeks to rewrite the stmpulatlon_to imgose an
ironclad set of restrictions on WCI’s marketing activities which .
would effectively exclude WCI from the competitive markes.

BAT arques that nothing WCI has done io forbiddem by the
stipulation.' No amount of alchemy, for example, can transmut
marketxng discussions about the use of multlplexers in connectio

with WCI’s service into the act;vxty which the stzpulatmon.actualny

forbids, namely, WCI ;tself multiplexing LntraLAmA.vomce or data to L

1.544 MBPS. Slmllarly, no amount of argument can transform
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transmission service at 1.544 MBPS into activity the stipulation
forbids, namely, the provision of voice grade service to customers.

According to BAT, Pacific seeks the imposition upon WCI
of undefined restrictions that would prohibit WCI representatives
from discussing with customers the uses that the customer could
make of WCI’s service. Pacific seeks to prevent WCI from educating
customers with respect to multiplexing, or “encouraging” customers
to multiplex, or, indeed, even from responding to inquiries fron
customers with respect to uses of WCI circuits that require.
customer multiplexing. 3nstead Pacific would requ;re WCI to refer
all such 1nqulr1es and disqussions to Pacific.

BAT submits that Racific is fully aware that there is: no
viable market for a sexrvice Mmited to applmcatmons at 1.544 MBPS.

After reviewing Pacific’s mark ting materials for its Higthapacify T

Digital Sexrvice, Sullivan conceded -that all or virtually all of the -
services, described in those matexrs, ls require mult;plex;ng, emther
by Pacific oxr by the customer. ' S o

In BAT’s vxew, Sullivan’s ttempts to describe and .
justxty the restrictions to be placed ‘on WCI sales representat;ves
produced a set of confusxng and s oometmﬁhs contradlctory proposed
guidelines. BAT- provided zour quotes from Sullivan‘zc te,timony to

illustrate its point: o \\\cu
"WCI could not inform a potentmal stomer that

they could combine multiple voice drade
c;rcults onto one line...”  (Tr. pp.\142-143. )

#Tt’s not the physlcal provisioning o
maltiplexing but it’s rather a salesman\saying,
‘Well, I’ll take care of the multiplexin £or
you. "werll get it for you. We‘ll -have iY made
available for you. - It’/s part.of our deal ith
you e (Tr. p. 160. ) \ ‘

You can’t’ d;scuSS-theLr acqums;txon of thezr
own multlplex;ng. (Tr. PP- 167-168 )
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”{A] representation to a potential customer...
regarding economies of scale as a reason to
order a high-capacity transport service...
would...be prohibited by the stipulation.”

(Tr. pp. -228.) ,

BAT pointz\out that Sullivan conceded that Pacific’s
proposed ban on WCI’s Q}seussions of multiplexing is not absolute,
testifying that intent %o promulgate the sale is a factor and that
each violation of the stipulation would have‘to-be determined on 2
case-by-case basis. | ' -

BAT concludes that Pacific seeks to hamstrlng WCY and all -
other potential competxtors\mn cne intraLATA prxvate line high-
speed data transmission serV1 e market with unrealistic,
unworkable, and, ‘ultlmately, decxpherable restrictions on .
marketing activity. In BaT’s view, the clear and unambiguous.

- purpose of these restr;ctions is o eliminate compet;tlon in thms

market. BAT concludes that if the CommLSSLOnAwere to adopt -

Pacific’s pocition, it, vould ronder_ oaningless the portion ot

D.84-06-113 which 1nv1ted competztion ip this market. _
Finally, BAT addresses the toxminology used. 1n.thls

proceeding. It asserts that the term whi ch the’ Comm;ssaon used in L J

D.84-06-113 to describe the market in whidh it perm;tted intralATA
competltlon, ”h;gh—speed data transm;ssxon ervmce,' is somethlng

of a misnomer. As Zerbiec stated, ”Speed- refRrs to the nnmber of,s;xo;"j
the amount of lntormatlon.whlch is transferred er unit [of] tlme-‘,‘n

According to BAT, it is. more accurate to‘rerer k=) ”hzgh—speed data'
transmission sexvice” as ”hlgh-capacaty dlg;tal serkice.” This

term captures the attributes of 1.544 MBPS' transm;ss; R, namely ch fl”;“

large capac;ty and its ability to accommodate the tr ss;on of

maltiple applmcat;ons at the.same’ ‘time ‘through multlple aireuits ovff}rmf

streahns of traffic. BAT pomnts out that Pacific refers toSEte own’: }“
1.544 MBPS service as. ngh-Capacxty D;g;tal Serv1ce. v
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4. Discussion .

We should emphasize that the issues which we will decide
as a result of Pacific’s complaint relate only to the scope of WCI
activity authorized by the stipulation entered into by WCI,
Pacific, and D and approved by the Commission in D.85-12-082.
This is not a ?:éper forum for determination of the idoal scope oz
competltlon in xnekaLAIA hlgh-speed services on a broader scale,
nor for determination of definitions of technical terms used -
outside the st;pulat&en, noxr for modification in any way of the "
authority granted to WCI in D.85-12-082. The burden of proof is on |

"Pacific Bell to show that WCI has violated the terms of the s
stipulation, as-;t was ﬁegotlated by the parties and approved by
the Commission. ‘

’ As noted earlier) nuch of the disagreement during the
hearings regarded the meaning of certa;n technical ternms used ;n ‘
the stipulation. We agree Siﬁz Pacific that 1nterpretatlon of
these terms may come from the omm;ssmon's prior actxons, the
circumstances surrounding. WCL’s! request, and,the parties’ .
negotiationa that led to the atipulation, as woll az from the ‘
stipulation itselz. However, we wduh to offer two caveats. Fir.t,
contrary to Pacitic’s position, we do not believe that Commission t
actions taken subsequent to D. 85—12-082 are necessar;ly indicative -
of Commission intent in approving the\wcx st;pulatzon. It would.be |
improper to. automatlcally assume that the Commission intended at
the time the WCI stipulation was approve to apply to WCI all
policies adopted at later times for other compet;tlve serv1ces.
Second, the fact that Pacific’s witness was ot h;mself present at
the negot;atlons leading to the stzpulat;on, bS: lnstead
"monitored” them.through conversat;ons with Pa rzc's-partlclpant,

reduces the weight of his test;mony regard;ng wai}i oral .
representations during the negotiations. Particu rly since much .
of that testimony regarded,assertions about what WCIL did not say,
we find the transcripts and documents created contemporaneously
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more pursuasive in establishing the intent of WCI during the
negotiations. '

In interpreting the terms used in the stipulation, a
‘central issue is“whether the prohibitions on multiplexing and
offering of voice services include holding out restrictions.
Pacific argues. that\qgstrictions comparable to those adopted in
D.84=-06-113, D. 84-10-390, and D.86-05~073 for 1nterexchange
carriers regarding holding out of the usage of their services for
the completion of intr A communications were 1mp11c1t in the
stipulation and should be\applied to WCI. '

The stipulation dpes not explicitly contain any bolding
out restrictions such as thoge suggested by Paqific./ As-Pacific
has noted, the stipulation ca efullyvand clearly prohibited WCI
from multiplexing, switching, offering voice service. In‘light-
of this, we find significant‘the sence of. any\mention of holding
out or other marketing restrictions in the- st;pulatzon. We also
note that D.84-06-113 and subsequent dec;s;ons-grantznq ;nterLAwA
authorlty in Caleornma make explicit the adopted holding out .
restr;ctzons. The care with which holdlng out’ restrictions have
been imposed on xnterexchange carriers makes us questxon further
Pacific’s assertions that sn.m:.lar restrn.ctn.ons are :.mpl:.c:ut in the
stipulation w;th WCI. ' o

We agree with WCI ‘that 1t is hard to concxle various _'

Pac;t;c statements regarding the extent of the asserted holding out [t

restrictions regarding discussion of mult;plexlng whth customers.
Statements in Pacific’s briefs indicate that Pacific’s current
posmtxon is that WCI may discuss the advantages of multiplexing at
least with customers with certain data appllcat;ons wzthout
v;olatxng the st;pulat;on's prohxbrtlon on. mnlt;plexlng. Pac$£1c'
view of WCI’s ‘allowable’ market also engenders conﬂus;on. " Pacific
states in its closing brief that WCI’s authorxzed market is’ s
computer and data transmissions by large business customers. What'
determlnes the cut—ofr poxnt’ The size ot the customer’ ‘The total
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communications needs of the customer? The speed at which the
computer and data transmissions are generated?4 If. the latter,
what is the cut-off speed? It appears not to be 1.544 MBPS in
Pacific’s view, Xince Pacific has not taken issue with WCI’s
testimony that at\least one of the applications which Pacific cites
as being in the alldowable market regquires multiplexing for
transmission at 1.54¢ MBPS and since Pacific has now agreed that
WCI may discuss the advantages of multiplexing7with customers with
computer and data transmission applications.

From SullivaniAs testimony alone, we would infer that
Pacific’s position is that (a) WCI may market its service to large
business customers with cSKEEter and data transmissions, (b) if'the
customer indicates that its applications would require mnltiplexing
in order to reach 1.544 MBPS, WCI should direct the customer to the
local exchange company, (¢) if e~¢ustomer“asks, WCI may tell it
that it may legally multiplex itg\ﬁzansmissions-in oxder to use
WCI‘s service, but (d) WeCI may‘no‘ ncour&ge the customer to
‘multiplox or provido intormation on bow fo multiplcx, and (&) WCIL
doss not have to refuse service to cus omers which 4t knows will
multiplex their transmissions. A determunatlon of whether WCI
crosses the line between (¢) and (d) woul be determined on a case-
by=-case basis.

However, Pacific’s briefs indicate\that WCI may “discuss
the advantages of multiplexing” thh custoners wlth conputer and
data transmissions. This appears to contradzct e prohibition on
encouragement and dissemination ofllnrormatzon ré rding |
multiplexing which Sullivan espoused, in his'testimpnxgiand-léaves

4 We recognize the terminology problems nentioned by BAT
regarding ”speed” and “capacity.” Since “speed” has been used
throughout both X.83-06-01 and this proceeding to connote capac;ty;‘l
we continue such usage in this decision. We: hope parties wmll
more precise. termlnology ;n I.87- 11-033.
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leaves the record unclear regarding where Pacific would draw the
line between allowable and prohibited discussions regarding
multiplexing between WCI and its potential customers.

One thing that is clear is that Pacific would have the
Commission prahitit WCI marketing activities aimed at encouraging
customers to multiplex voice traffic for transmission over WCIL’s
facilities. Paci\'c claims that such activities themselves
constitute the ofiSring of voice service.

Pacific asserts that ”voice sexrvice” includes any
transmlssmon of voxc:\communications at any speed. WCI provided
several citations from\ ranscr;pts ‘and documents in A.85-07-045 and
A.85-07-046 which it contends show that WCI and DRA at least
understood ”voice service;* to refer only to transmission of voice
communications at noxrmal volc¢e grade speeds. We find this record ' -
established contemporanecusly \pore persuasive than.assertions by
Pacific’s witness, who was not present at the negotiations. We
conclude that‘Pacific has not est l;shed that the term ”vo;ce
services,” as used in the stipulatidn, means the transmission of
voice communications at any speed. . ‘ |

The cltatlons provzded by WCI lso-show that WCI at lea

understood that the. prohmb;tlon on. WCI mul "plex;ng in and of

itself prevents WCI from offering voxce serv es. We have found no ' .

written record that any party d;sagreed with we-'s lnterpretatlon

of these terms at the t;me'of thg negotlatlons_. rther, there is . .

no language in the stipulation or elsewhere supporting Pacific’s
position that holding -out restrxctlons are mellczt in the
prohibition on the offering of voice services. TFor thesenreasons,
we conclude that Pacific has not met its burden of proof to
establish that WCI has violated the prohzbltzon on the. offerlng or
voice service. ‘ : :
Pacific agrees that WCI has not 1tsel£ mult;plexed any

customer’s transm;ss;ons from 2 lower speed o 1.544 MBPS. In its

statements in its briefs that wc; may discuss the advantages of
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multiplexing with certain customers with computer and data
transmissions, Pacific seems to back away from its earlier
arguments that such actions violate the stipulation’s prehibition
on multiplexing. This seeming change in position leaves us with no
clear understaniing of what actions, short of direct multiplexing,
would constitutel\a violation of the prohibition on multiplexing in
Pacific’s view. Further, as noted ‘earlier, there is no explicit
langquage in the stipulatmon or elsewhere imposing holding out
restr;ct;ons prohlb tlng the dzssemznatxon of information regardzng
multiplexing. For se reasons, we conclude that Pacific has not
met its.burden to show, that any of WCI’s. actzons have v1o1ated.the
prohibition on mult;pz\kmng in' the stmpulatxon.'

. Finally, we address the meanlng of: ”hzgh-speed data
transm;ssmon services,” as used in the st;pulatmon. The
stipulation states as follows:

“For purposes of these appllcatlons, ‘the-
transmission services to be offered by WCI at a
data speed of 1. 544\MBPS~or'h;gher shall be
considered h;gh-spee data- transm;ssxon ‘
 services.” ' |
The clrcularzty of thls eflnltxon leads us to conclude
that the meaning of the term.must e derlved from other portions of
the stipulation. . The partles ‘agree th customers themselves may
multiplex and transport voice. communxcatl us;ng WCI’s serv;ce.'
We have alsolconcluded that" Pac;flc has not“shown that. the
stlpulatlon prohzblts WCI’s marketlng of lts service to customers
with voice applications, nor that’ it proh;b;ts “L’S dlscuSSLng
muItiplexinq with its customers. Once again, we myst conclude that
Pacific has not shown that the ”hzgh—speed data’ transm;sszon
services” agreed to by the. partles and approved in D:§5-12-082
exclude' the carrlage of multxplexed voice communzcatlons or WCI’s
marketmng of its servzces to. customers with voxce appllcatlons.
In conclus;on, we £ind that Pacific has not proven .
that wex vmolated the stxpulat;on ox D 85—12-082 in these areas-~ o
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_What this record does demonstrate is the importance of reaching a
clear written agreement, especially when meanings of technical
terms and concepts are not well-established and incontrovertible.
Such clarity would presumably reduce later controversy over

the initial termg‘of the agreement. Based on the rgcord before us,
we conclude that this portion of Pacific’s complaint and the
related relief reqﬁested by Pacific should ke den;ed.

E. Is WCI’s Dxrect\Access Sexrvice
in Violation of the St;pulatlon

1. za.cws_a.zoélnon :

While WCIX agreed in the stipulation not to make ”“service
under this tariff~” avallagie to interexchange carxiers, Pacific _
contends that D.85-12-082 makes clear that WCI was not to offer any -
dlrect connectxon to 1nterexéhange carriers that would involwve the |
provision of intrastate telecomQ?nmcatxonsrwlthout first seek;ng
;nterLAmA.authorlty from the Commission. - : L

Pacific takes issue withN WCI’s and. BAT/S arguments that ai -
c;rcuxt carrying both interstate an intrastate traffic is -ubject .
only to the jurisdiction of the FCC. cific asserts that the
Commission speczf;cally rejected such a “ents in D. 84-06—113 and?
later affirmed in D. 86-05-073 its posmtlonlthat a pr;vate llne '
facility carrying intrastate and 1nterstate
to the reasonable regulation of thlS»CommlSSlon

' pacific argues alse that in I
commission v. FCC, . U.S. __, 106 S. Ct. 1890 (1986 (L_qu.mm_
PSC), the United States Supreme Court firmly held that\state
regulation of jointly (:Lntersta.te and :.ntrasta.te) used fgcilities
could not be preempted by the FCC.

t

 Pacific recognlzes,that two recent Fcc dec;s;ons, Bg 2ne‘u.h?ﬁ5 -
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System Companies, DA 87-721, Order (Chief, Common Carrier Bureau),
have imposed federal tariffed rates on ¢ontaminated circuits.
However, Pacific points out that these decisions are still subject
to FCC reconsideration and court review, and further that they do
not require that the Commission forego all regulation of WCI’s
facilities.

Pacific prévides as examples two types of state’
regulation which it agserts would not xmpermlssably intrude on
legitimate federal concefns. consideration of the intrastate

bypass effects of WCI’s Direct Access service and the 1mpos;txon ot ;5

reasonable holding- out rubes.

Pacific asserts éhat every interexchange carrier in
California has submitted to‘Ebmmlssion regulation of its
jurisdictionally mixed use zacﬁlitioe, and none have, to Pacific’s

knowledge, shown any adverse affect. In Pacific’s view, WCI has

presented no evidence that its doeng so would have any negative
inpact on its service. : _
. Paczfic contends that WCI”s Direct Access. servmce is

'strlklngly'sxmllar to AT&T’s Megacom' SDN serv1ce, where a

dedicated facility connects a customer/s\premise with an

_interexchange carrier’s point of presence\where switched Message .

Telephone Service-like call;ng,lscompleted}\\:acx:;c contends that
the Direct Access service allows the customer *Pd WCX to»avoed the
payment of any sthched or speclal (private l;ne\pre) access
charges assessed by the local exchange cerr;er, and that thxs
results in a loss of non-traffic sensxt;ve cost recovery.
Pacific: recogn;zes that it offers h;gh-speea\specmal
access services similar to WCI's.Direct Access servzce-from both :
intrastate and interstate tarirzs. Evidence developed during the ‘3'
hearings shows. that, while an lntrastate tariff is avazleble,-
Pacific currently provides h;gh—speed spec1a1 access service only

through its interstate tariff. Sullivan testizied that this is due

primarily to the significant price difzerential between the
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intrastate and interstate tariffs. He testified that Pacific
itself makes no attempt to ascertain accurately the jurisdictional
nature of traffic carried over'its special access circuits,
essentially leaving the choice of whether the service will be
priced out of the intrastate tariff or the interstate tariff up to
the customer. Pacific argues, however, that Pacifie’s own
practices are no basis for WCI evading Commission regulation of its
Direct Access service. |
2. ¥CI‘g Position

WCI denies that its, Direct Access service violates the
stipulation and its intralATA ‘tariff. In WCI’s view, all
signitories to- the stipulation\Clearly'understood that the
stipulation does not in any way\hddress or restrict WCI’s provision -
of such interstate services in Cal%rorn;a, but only applies to
services offered under WCI’s CPUC ﬁQFraLATA tariff.

WCI contends thatAlts Direct Access serv1ce is an
interstate telecommunications service d as such is subject to the

.,exclus;ve jurisdiction of the Fcc arg&;pg that state regulation of

this service would contravene federal policies ravorlng competxt;on
in the provmsxon of interstate communications services. WCI .
provides extensive citations to FCC and fedexal court decisions to
support its position. ' B |

WCI asserts that state‘requlation pursyant to Section
2(b) of the federal Communzcatzons Act may be exe cised only over
those services and facilities whzch are separable ﬂrom and do not
substantially affect the conduct or development of interstate ‘
communications. According to WCI, this princ;ple waé\enunczated in f
three federal court cases. ( ‘ on O \ Y
ECC, 537 F.2d 787 (4th Cir., 1976),, ggx;&_ggn;gg 429 U. §~ 1027
(1976) : v » 552 F.2 1035 |
(4th Cir., 1976), gert, denied, 434 U.S. 874 (1977),.and g;l;xgxn;g_f

v, FCC, 567 F.2d4 84 (D.C.. c:r., 1977), ggz:*_ggn;gd 434 U.S. 1010
(1978) .) .
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WCI distinguishes the current issue of jurisdiction over
WCI’s Direct Access service from that in Louisiana PSE. There, the
Supreme Court held that Section 2(b) operates to bar FCC preemption
of state regulation over depreciation of dual jurisdictional
property for intrastate ratemaking purposes. The Court premised
its decision on its finding that because the Communications Act
itself, in Section 410, establishes a process in the depreciation
context to determine what portion of an asset is used to produce or
deliver interstate as‘opposezﬁto intrastate services, ”it
facilitates the creation or recognition of distinct spheres of
regulation,” thus allowing the a llcatzon of different rates and -
methods of depreciation by both states and the federal
government to dual jurisdictional property. (Id. at 1902) WCT
noted that the Court emphasized, howayer, that its holding left
undlsturbed those cases in which the FCC asserted jurisdiction -
where separation of interstate and lntrastate usage is not
feasible. ‘

* WCI also distinguishes. xts Direct Access servxce from
AT&T’s SDN service addressed’1n.D.86—05—079‘ on- similar grounds.
It contends that, in contxast to SDN, WCI’s 'rect'Access:sefviCe‘j
is not a switched. seerce and has no capacitgxéo-distinguish or
measure intrastate versus interstate’ calling. According to Tabb,
WCT would have to add network switching technology\n order to
segregate intrastate from 1nterstate use:; he further testmfled that
this would be proh;b;tzvely expens;ve for WCI.

WeI arques that such physmcal reconf;guratlon
Direct Access facxl;tmes would dzrectly mealr WCI’s abilNty to
provide lnterstate services to lts customers, which result WCI
- contends would be clearly at odds with’ judzcxal and FCC pre
citing mwmnwma_mles:m 56 FCC 2d' L4 (1975),
sub nom.., le;:gzn;g__h;zgg 567 F.2d 84 (D c. Clr., 1978).'

Finally, WCI cites this chm1531on S own languagel'
D.84~06=-113 to support its assertion that the potential for
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incidental intrastate use of WCI’s Direct Access service does not
require the assertion of jurisdiction by the State:

rIntrastate telecommunications traffic carried

over facilities as an incidence to lawfully

provide interstate services are enconpassed

within interstate operating authorities and may

not be prohibited by this Commission.”

(D.84=-06-113, Conclusion of Law 2, nimeo.

P. 101.) ‘

WCI states that nothing in the record contradicts WCI’s
testimony that the intrastete traffic carried over its Direct
- Access facilities is incidental to the interstate commun;catzons
purpose of those fac;lxtxeg\ , ‘

‘Finally, WCI state that Pac;fzc now downplays lts
earlier argument that WCI‘'s Di ect Access serv1ce is in violation
© of the stipulation and urges lnstead ‘that the Comm;ss;on apply
certain unspec;f;ed ”holding out” estrlctlons or state access
charges to the service. WCI asse that the adoptxon of "holdlng
out” restrictions or access cnarges ¢ not at issue in this

proceeding; instead: the issue Ls whether WCI violated the terms of _f'
the stipulation. g -
BAT agrees with WCI‘S view that th'VStipulation does not
forbid WCI from offering serv;ce to- lnterexchan e carriers under
its. federal authormty. BAT. polnts out that the SY 'pulatxon says
only, ”Serv;ce under this ter;ff is not avallable t common '

available for lnterstate trarflc-

BAT contends that Pacific has orfered ne reply’ to ‘
reliance on the port;on of D 84-06-113 which states that 1ntrastate )
tratfic carr;ed inc;dental to lawrul interstate service is ]
”encompassed within interstate operating authorit;es and may not: be
prohibxted by this Commission.” Further, in BAm's view," there is
an element of hypecrmsy to«Pacirlc’s pos;tion smnce all of its
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intrastate high-speed special access circuits from customer
premises to interexchange carriers’ points of presence are provided
under Pacific‘egzcc tariff, with no procedures or practice to
determine the pledominance of interstate versus intrastate traffic.
4. i i ‘ .
The sectdon of the stipulation regarding availability of
WCI’s intrastate seéxgce to interexchange carriers states that:

#Service under this taxiff is not available to

common carriers provzd;ng 1nterLATA

telecommunications serv;ces.

Parties agree that WCI ;s not offer;nq its Direct Access

\
service through the intrastate tarlfr authorized as a result of

this stipulation. Thus, we conclude that WCI is not violating its . . =

tariff, the stipulation, or D) -12-082 in this respect. o
Nevertheless, we find ACI’s " actions troublesome for ether -

reasons: as discussed below, they, run counter to WCI , ' ‘

representations made in A.85-07-045\and A.85—07-o46, ignore our .

conclusions of shared jur;sd;ct;on cbearly set forth’ in

D. 34-06-113, and violate PV Code § lOSiQI o | "

WCI represented in A.BJ~°7-04J\\LATA 8 £~07=046 that it
would file an application requesting intexLATA authority before
providing connectlons to lnterexchange carrleqi in Callrornxa.
(See WCI Motion for Decision without ‘Hearing- and\Prder Shorten;ng
Time to Respond to Motion, Novembex 8, 1985, pp. ~8. ) In
approving the stipulation- in D.85-12=-082, we relled on this

representation as assurance that Pac;flc's concerns ab ut carrier - 7

bypass would be adequately conszdered 1n.that separate aoplzcatlon
#in the near future.”

- Rather than requestxng LnterLAIA author;ty; WCI has
instead gone forward with connections to ;nterexchange carrxers
under the aegis of its: 1nterstate authorlty- WCI’s current
arguments regarding the exc1u51v1ty of FCC. jurlsdlctlon run counter |
to its seeming acqulescence in A. 85-07-045 and A. 85— 7=046 to -




C.86=10~-012 et al. ALY/CLF/vdl

commission jurisdiction over such connections. While there is no
indication that WCI deliberately misled the Commission regarding
its position in late 1985, its actions in commencing itz Direct
Access service without Commission authorization are particularly
disturbing\in light of its earlier admission of Commission
jurisdiction,.

In \.84~06-113, we considered arguments in many respects
identical to those now repeated by WCI regarding FCC jurisdiction
over facilities\with mixed interstate/intrastete usage. We
concluded at that time that this Commission maintains a vital role,
along with the Feb, in the regulation ¢f interexchange carriers. |
After discussing many of the same FCC and federal court decisions
which WCI has cited) we concluded as follows:

7Based upon\these cases, several parties,
notably MCI,\Sprint, and [Western Union], argue
that this Comission may not regulate their .
intrastate activities. It is essentially their
position that intrastate traffic carried over
their facilities\as an incidence’ to lawfully .
provided interstate services. are. encompassed.
within their FCC certificates and that,
congequantly, this Commission may not bar the
intrastate traffic which would othexwise fall
plainly within our juidsdiction. Their
nnulyuia is incomploto‘mnd incorrect.

#There remains in the face of- the pr;macy of
federal regulation a v;taf\ﬁtate jurisdiction.
The cases only establish the proposition that
this jurisdiction must be carefully exercised
so as not to intrude on the interstate and:
foreign telecommunications ove which the FCC
presides. . . . The full ‘authoxity to
cextificate and supervise intrastage.
telecommunications is...left to theN\states
subject to the proviso that federally- requlated
services be neither burdened nor discriminated
against. In our order, we take full cognizance
of the ’‘practical difficulties’ of separatmng
interstate from intrastate traffic and
carefully weigh them so’as not to
'substantxally encroach’ upon. the development
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of the integrated national network the courts

seek to protect.” (D.84=06-113, mimeo. pp.

13-14.)

WCI has Rrought forth no new evidence or argument which
would sway us from these conclusions reached in D.84-06-113.
Consistent with thatQﬁizision, we conclude in this case that WCI’s
Direct: Access service .subject to the jurisdiction of this
Commission in addition to that of the FCC.

We agree with WCI that, unl;ke AT&T’s SDN service, WCI
cannot now distinguish inérastate and interstate calling over its
Direct Access private line g?cllit;es. We do not take issue at.
this time with WCI’s position\that a requirement that it
reconfigure its system to allow ldentzflcatlon ef zntrastate
traffic would inmpair lnterstat service. Therefore, we do not
assert jurisdiction over pricing\of any portion of WCI‘s Direct
Access service. Nevertheless, this does not in any way preclude us \
from exerting jurisdiction‘in_other ways which do not interfere
with FCC regulat;ons. : .

In D.84=06-113 we reafrlrmed our earlier decision in :
D.84=01-037 to prohibit interexchange carrlers from holding out the . -
availability of intralATA service they ére not author;zed to
provide, stating as follows:

7Such a prohibition hardly Lntrud s upon the

FCC’s authority to permit the applicants to

provide interstate service over co

facilities.” (D.84-06~113, mimeo. p.

We'similarly £ind in this instance that\we may inmpose
such holding out restrictions on WCI'S—DlreCt Access or other
interLATA operations. In a subsequent sectlon of tﬁ&s oplnxon, we

In D 84-06-113 and D. 84-10 100, we addressed a
consolidated complaznt filed by Pacific seeklng a cease and'des;st
order against the assertedly illegal Lntrastate operations of a’
number of interexchange carriers wh;ch.had begun serv1cg_w1th1n
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California without intrastate operating authority. Because we had,
. in the meantime, authorized these parties to provide intrastate
interlATA telecommunications services, we found that Pacific’s
complaint for a cease and desist order, to the extent it was
directed at interLATA operations subsequent to D.84-01-037, to be
moot. We also concluded that the intrastate traffic carried over
the defendants’ facilities constituted an incidental use not
rendered in violatiS‘ of any law. As a result, we denied Pacific’s
compla.int.5 .

There are close siﬁilarities between that situation and:
the current one in whicﬂ\yCI has been providing its Direct Access
service in California w1thout 1ntrastate authorization. WCI has
now, with the filing of A. 87-02 034, requested a CPCN to provide
interLATA high-speed prlvaté\}lne services within- California. We
taday grant WCI’s request in this regard, subject to the same
holding out restrictions imposed‘on~other.interexchangencarriers.
If WCI submits to our regulatmoﬁ\and complies with the restrictions
which we impose, its Direct Access erv1ce wlll no-longer be
contrary to its intrastate authorlzation. On the expectation that
WCI will do this, we f£ind that Pacxticﬂs reque,t for a cease and
desist orxrder against WCI’s Direct. Access ervice in- Calzfornza ls
moot, consistent with our findings in D.84-06-113 and D. 84-10-100.

WCI asserts that any intrastate traftfic carrled over its
Direct Access facilities is incidental to lawful, interstate
services, and that no party has re:uted th;s cla‘ . No evzdence
was introduced xn this proceed;nq on the questzon O, whether WCI,
in promoting its Direct Access service, took steps torensure that
intrastate usage of this service would indeed be incidental or-
whether, on the other hand, WCI held itself out as~an_in€§asﬁate '

¢

5 We note that Conclusion of Law 2 in D.84-06-113, which WCI
quotes, was replaced in D.84=-10-100 modifying D.84-06-113..
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carrier. Absent such information, we cannot determine whether the
intrastate usage of WCI’s Direct Access serxrvice has keen incidental
to lawful interstate use.

Despite the similarities, there is one critical
difference between the situation we addressed in D.84~06~113 and
the one before us today. Prior to D.84-01-037 and D.84=~06-113, we
had never c¢learly asserted jurisdiction over nondominant
interexchange carriers. Since the issuance of those decisions,
carriers sbould have been fully cognizant of our conclusions in
this regard and our regulatory program including certification
procedures and holding oét restrictions. Purther, D.85-12-082 nade
clear that we fully expeot to examine any ‘service WCI might’
propose which would connect \‘stomers to interexchange carriers,
and in that proceedxng WCI itself seemingly acguiesced regardlng
our jurisdiction ovexr such se ge. ‘We conclude that WCI has
violated PU Code § 1001 in undertaking its Direct Access serv;ce
without pr;or Commzssion authorizgiaon and further has mnkgeneral
operated in defiance of this’ Commiss on’s regulatory program.. We'

note that this conclusion is. independe £ of whether intrastate use w,,e;fﬁ:jf

of the sexvice has been incidental to iéwzul interstate us
our oonclusmons regarding the 1blegal;ty of WCI'
operations are tempered by recognition that’ CI'sAxnterkaA : .
operations to date, consxstmng to our knowledge only of lts.hlgh- o
speed private line Direct Access services, are much more llmlted ;
than those engaged in by most other 1nterexchange carriers, wh;ch
typically provide a range ot sw;tched serVLces-‘ Beohuse _
'D. 84-06-113 addressed our jurxsdictlon over lnterexchaage carriers:

in general, without. zoousing on the extent of our jurlsdzctmon overﬂ“dﬁfg
a carriexr with such limited operations, we will impose no anctzono«g‘j~-

on WCI as a result of its actions in cngaging in the unauthorized
intrastate operatlons whmch Paciflc has. brought to-oux attention
this compla;nt-'
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Because of our contemporaneous granting of interlATA
authority to WCI, we conclude that the portion of Pacific’s
complaint regarding WCI’s Direct Access service should be denied.
However, we do not wish in any way to send a signal that other
carriers might expect to disregard this Commission’s regulatory .
authority until a complaint is filed against them, at which time
they simply file an application for a CPCN to avoid any negative
.consequences.' In Ruremaking 85-08-042, we are addressing, among
other Lssues, how to deal with violations of the PU Code and our:
regulat;ons when we flnd5that an interexchange carxier has. been
operating absent COmmlssxon authorlzatmon. We put potentzal
violators on notice that we w111 not take such ;llegal operations
lightly.

In A.87-02-034, WCI requests a. CPCN to prov;de lnterLATA
private line high-speed data transﬁiss;on services at a data speed
of 1.544 MBPS or higher in Callfornlé' BY thls appl:catzon, WCI
requests authorlty to~market its hlgh-spged data transmission
services between all interLATA points in California. .

WCI states that it takes a compreﬁensave, system solution
approach in designing, xnstallmng, and maintaining communications
facxlltles to meet its customers’ needs and thag\thls includes
identification of new appllcatlons for hxgh—speed‘éata transmlsszon
c;rcults, thereby expanding the market for transm;ssngp services.

As an innovative 1n£ormatlon transmzssmon company, WCIL-
does not specialize in any szngle type of ‘transmission éechnoloqy
WCI states that it utilizes dlgital terrestrmal mlcrowave\and
dlgxtal fiber optic transmission technologles, w1th the customer’
application for WCI’s services dzctatxng the type of transmxssmon
'technology'employed. ‘
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Because of the custom design for each client, WCI charges
for its information transmission services on an individual contract
basis. WCI states that by negotiating individual contracts for
each customer, WCI can take into account the actuwal cost of
building the proprietary network system for that custonmer.

If certificated, WCI states that it will file a tariff
for intrastate intexLATA services with the Commission. Consistent
with the procedure specified in D.85-12-082, WCI would submit
proposed rates and cost data for each service agreement to the
Commission’s Evaluatiom and Compliance Division (recently renamed
the Commission'Advisor;\and Compliance Division (CACD)), showing

that the proposed rates gre_abovefcost, and permitting CACD a
reasonable period of time to review the data prior to filing an
advice letter requesting tggeff approval of the negotiated rates.
WCI states that zts\prcposed services offer the :ollowung
1dent1£1able benefits to consumers: :
o Access to the ser&\ges of'an innovative

information transmi sion company prov;d;nq
private line networks custom-des;gned to
meet the specific customer s-needs,

evelopment of new appllications and an
expanded market forx high-speed data
transmission services.

Increased avallablllty of h h-speed data .
transmlssxon servmces. and  \,

Increased reliability of hlgh-Speed data

. transmission services because of\the S
customer’s participation in the
establishment and maintenance of ity in
circuits dedlcated to that customer"s use.

wex states that the CommlsSLon,has previoc ly’determxned
in D.84-01-037 that the public convenience and- necessity*requlre
that competition be allowed 1n the provision or intexrLATA

telecommunlcations services, and cancludes that its appllcatmon -
should be granted. ) '
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ific : .
Pacific protests A.87-02-034. It asserts that WCI has
failed to satigfy the requirement of Rule 18(a) of the Commission’s
Rules of Practice and Procedure, which requires that an applicant
give a ”full degbription of the proposed construction or extension,
and the manner in\which same will be constructed.” Pacific states
that this has special meaning in WCI’s case for two reasons.
First, WCI has agreed not to provide intralATA voice services, and
second, WCI now 1ntends, iz appears, to offer” lnterLAIA and
intralATA services over|the same network facilities. Pacific
asserts that WCI must demonstrate what,reasonable measures it has
taken or will take to prevent intralATA voice services. Pacific
states that WCI has failed to do s0, and that its application
should not be granted until it provides the needed information.
Pacific states that AP87 ~02-034 does not specify whether
WCI intends to hold out the avaélabmlzty of interIATA private line
high-speed voice transmission servjices. Pacific interprets the -
absence of any statement prccludin such’' holding out to mean that:
WCI will assext its right to hold out the avallablllty of such
sexvice. Pacific also asserts that QQz CommLSSlon authorxzat;on
should make clear that WCI must tile rlrfs, and that such tariffs
must comply with D.84-06-113 restrlctlons on the holding out of
intralATA voice telecommunications services.:

Pacific is concerned about pote 1a1 interactions between-ff "

WCI's lnterLArA.faCletles ‘and intralATA. tgéalmtmes if WCI’s
applications are both approved. Pacific statag that WCI would be
allowed to offer and provide interIATA voice seX\ices but not
intralATA voice services. Pacific asserts that WCH has the burden
of showing that it will separate'racilities for its proposed
interLATA and zntraLAmA services so that the twor servxces\gre not

' commingled in a way that circumvents what it believes is a ,
prohibition on the holding out of intralATA voice transm;ss;on, and]t
of demonstratlng what reasonable steps lt will take to-lnstruct |
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customers concerning intralATA voice services that are reserved
solely for local exchange carriors. It is Pacific’s position that
technical and/or holding out instrﬁctions can be implemented that
WCI to comply with prmor chmLSfxon decisions.

would permlt\

No dety has unequmvocally opposed a grant of authority
for the xnterLAIA private line high-speed data transmission
services which WCI requests. Pacific recommends several
conditions, and G E states that it agrees with Pacific in this
regard. MCI and T recommend that A.87-02-024 be granted.

We have g anted interLATA operating auvthority tovnumerou,
other applicants, including BAT which has,author;ty granted in
D.86-06-027 to provid interLATA private line services similar to
that requested by WCI. Consmotent with our r;nding in D.84~-01-027
that 1nterLATA.competitzon,1s in the public interest, we conclude
that WCX should be granted\its requested operating authority,
subject to certaln holding o £ restrictions as discussed . below.
~WCI is expected to-comply wm:h\ﬁz; PU‘Code and with all appllcable

rules and regqulations of this Co lSSLQn. We will meose the rules.

adopted in D.84-01-037 regarding rzllng of tarzf:s by
Lnterexchange carriers for WCI’s intexLATA servzces, rathexr than
those proposed by WCI. Other condzti recommended by Pacific are
discussed below. . c'\\\ .o ,

WCI should be subject to the foe system, as set :orth 1n
PU Code §§ 401 et seq., which is used to fi d the cost of
regqulating common carriers and businesses related thereto and
public utilities. By Resolutmon M~-4746, we sét the fee level for
fiscal year 1987-88% for telephone corporatlons‘ét 0.10 of 1%
(0.0010) of revenue subject to the fee. Approprié:e tariff rules
should be 1ncorporated in WCI's tariff rules for the. lmpOSltlon of
this surcharge. ' '
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D. Should Restrictions be Imposed to
Prevent Commingling of IntralATA
Metd

Pacifig recommends that WCI be prohibited from nsing its
interlATA facilitiRs to complete intralATA voice or low-speed data
communications it i3 not authorized to provide, and that WCI be
required to take all Yeasonable and necessary steps to separate its
interlATA traffic from\its intralATA traﬂfic._ Pacific recommends
further that WCI be required to assist its customers in structuring
their networks to dlrect\intraLATA voice and low=-speed traffic to
the local exchange carriex Pacific states that these conditions
are consistent with the intent of the”Stipulation,'and are needed
to prevent WCI from using intgrLATA" authority to avoid and evade
restrictions contained in its'dptralLATA authorxzatxon.

WCI asserts that it ca‘not comm;ngle a customer s L
intralATA and interIATA traffic sdnee it provides dedmcated, point~
to-point private line c1rcu1ts with\ no swztchzng._ Since its
- interLATA sexrvice w;ll in. every ins ce involve a private line
circuit that crosses a 'LATA boundary, CI contends further that the
service could not be used for the trans 'sszon.oﬂ intralATA
comnunications. WCI concludes that, since in its view comm;nglmng
cannot occur, the holding out restr;ctlons ecommended by-Paclfzc
are unnecessary and should be rejected. o

WCL is correct in its statement that sznce it cannot
provide switching, xt cannot comm;ngle a custome rs. 1nterLAIA and
intralATA traffic. However, WCI seems to‘overloo 'the fact that.

there is no restrzction that would prevent a customdyr from usxng R

its own swmtchmng equmpment to route 1ntraLAmA traffl over WCT
interlATA facilities.. ‘The trazric could then be switched and
transnitted, perhaps over: another WCI 1nterLAIA.prxvate‘lzne, back

into the orlginatlng LATA . Whale such’ rout;ng night be cxrcultous, ff‘

we can envxs;on cxrcumstances in wh;ch it nght be. econom;cally
advantageous to the customer. In those cases, wCI znterLAmA o
services maght be used to bypass a local exchange carrzer, thus “
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depriving that carrier of some amount of revenue. This appears %o
be Pacific’s concern.

We ﬁeve determined elsewhere in this oplnxon that WCI is
not prohibited gfom marketing its previously authorized intralATA
h;gh—speed services to customers which would multiplex veice or _
low—speed data communlcat;ons for transmission over WCI’s intralATA '
facilities. Howevef, we decline in a later section of this
Qecision to authorize an expans;on of WCI’s intralATA authority to
geographic areas other than those covered by D. 85—12—082,6
pending further consmdsration of the etrzcacy of further intralATA
competztmon in this area. In the meantlme, WCI should be subject
to the same holding out\restrlctxons as other lnterexchange
carriers, i.e., it canno hold out ‘the ava;labzl;ty of lntraLAmA
serxvices to customers in axeas in which it does not have lntraLAmA
authority, and shall advise\its customers in such areas that
intralATA communlcat;ons shou d be placed over the faczlxtles o‘
the Local exchange carrier. WCI, in answering any customer
inquiries as to whether its facil ' |
complete lntraLAmA calls in areas here it does not have lntraLArA
authority, shall advise current and otential customersAthat such
calls (1) may not be lawtully placed over xts networks and (2)
should be placed over the zaczlztles of Xhe local exchange carr;e:s ]
without any further advice being given. I may not instruct
customers in such areas regarding. how to sw tch AntralATA trarflc
so that it is carrled over WCI’s 1nterLATA facll;tLeSAnor encourage
‘them to do so in other ways. ,

E. WCI’s Di i 2

Pacific asserts that WCI should be required to make any

direct connections to an 1nterexchange carrzer ‘through the:

6 See D.87=11-029 for a clarzrzcatlon of the extent of authormty
granted in D.85-12-082. ,
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facilities of the local exchange carrier. In Pacific’s view this
restriction is consistent with the intent of the stipulation and
should be adopted by the Commission in the consolidated
applications. WCI steadfastly maintains that such services, i.e.,
its Direct Access\serv;ce, are within the exclusive jurisdiction of
the FCC and may not\ be prohibited or restricted by this Commission.
Pacific essentially recommends that welprohibit WCI from
engaging in carrier bypass. As BAT and WCI point out, we have
already considered the\issue of carrier bypass.in.D§85~06—115 and
declined to adopt such a ban. BAT asserts that Pacific has '
presented absolutely no eyidence why such a restriction ought torbe,f;
imposed on WCI when it zz\xot inposed on any other California-
certificated lnterexchange carrier.. ' o

We agree ‘with BAE\Xn this matter. We have found that Wer.

A\
did not violate the st;pulatlon by its Direct Access-servxce.

Further, we do not challenge F (o4 jurxsdxctmon over prxc;ng and most;}hﬂ?ﬁﬁq”T

‘other aspects of this service. " However, as discussed previeusly,

we firmly assert our jurisdiction to the extent it can be excrcisediﬁﬂi :

without interrcring with that of thelrcc.‘ We conclude that WCI’z
Direct Access service should be authorized subject to the same '
holding out restrlctlons imposed on other interlATA services. WCI

may offer as a result of today’s grant o LnterLAmA.authorlzat;on.‘ Y‘f,ﬂ‘

"In A.87-02-033, WCI requests a CPCN to ngylde LntraLAIA
private line h;gh—speed data transmmssmon services at\e data speed
of 1.544 MBPS or higher within all LATAs in Cal;:ornza. wex’

proposes to expand the area within whlch it will market ;ts hmgh- T-ﬂ“i
speed data transmission services, statlng that the servmces offered g;f

will be identical to those intralATA serv;ces wh;ch WCI is
currently author;zed to offer. by D. 85—12—082.
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WCL’s descriptions of its proposed intralATA services and
the identifiable benefits are identical to the descriptions of its

. proposed interLATA services contained in A.87-02-034. WCI states’

that it will provide service pursuant to the terms and conditions
set forth in its exﬂﬁting intralATA tariff on file with the
Commission and will sebmit proposed rates and cost data for each
service agreement purﬁuant to the procedure specified in
D.85-12-082. \

In its appliégtion, WCI asserts that the Commission has
previously determined that the public convenience and necessity
require that competition\be allowed on an intralATA basis in the
provision of high-speed data transmission services over private
line networks. It quotes\D.84-06?li3 as the basis for its
position: | |

"We believe that there is some merit in opening
up the private lines market to some limited
form of competition. We therefore invite
applications from persons who are interested in
providing high-speed \data transmission services
over private line networks. In our view,
Pacific’s (or any other local exchange
company’s) facilities may not be well suited to
the provision of these specialized services and
competitors should be allowed to provide them
on an intralATA basis. We intend to encourage
the development of these technologies by this
,order. While we do net completely open the
private lines market to full\competition, we
may in the future reexamine our policy on this
issue. For now, however, we will not since we
have concerns that the fullest competition will
only encourage carrier bypass which, as we
discuss clsewhere in this opinion)\ poses a .
threat to the switched network.” (D.34~-06-1132,
mimeo. p. 67.) ‘

WCI contends further that the Commisson determined in
D.84-06=-113 that entry into the private line higﬁlspeed data

transmission market would not threaten the switched hetwork because

private lines are primarily used tOLPtcvideﬂserviCe over dedicatedfvf{
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non-switched access lines and constitute a minuscule portion of the
local exchange carriers’ revenues.

In WCI’s view, the switched network will not suffer
adverse‘consequences,rrom WCI’s provision of its proposed service
because WCI will only provide point-to-point private line services
independent of th message telephone network, WCI’s system will
contain no swmtche\\ and WCI will restrict sale of its services to
customers requiring h&gh-speed data communications at-a data speed*
.of 1.544 MBPS or higher. WCI asserts that its proposed service
falls within the nxche\of permissible 1ntraLAIA ”h;gh-speed data
transmission services” és that term was used in D. 84~06~113.

WCI concludes that the Commission’s przor determinations
in D.84-06~113 and D. 85-15-082n the identifiable benefits to
consumers, and the lack of\adverse'consequences to the switched
network demonstrate that the\public convenience and necessity
require approval of WCI’s app ioationtror‘a-statewide intralATA
CPCN. ) o o
' B.- Pacific Protest

' Pacific reiterates many\of its reasons for oppesing
A.87-02-034 in its protest torA.87}02-033.‘ It states that WCI has ‘
failed to comply with Rule 18(a), an has not shown how, if at all,;
it intends to abide by the’ COmm;551on's\proh;b1tlon on 1ntraLAIA
voice competltmon adopted in D.84-06-113 '

Pacific also takes the. posmt;on at any . deczsxon
granting WCI statewide lntraLAmA,authorlty must specmfy that such
authority is subject to the same terms and congltlons meosed in ) N
D.85~12-082. It belleves that, to avoid any misunderstandlnq, the | S
st;pulatxon approved in D. 85—12-082 should. be specxfzcally i
incorporated into- any ‘grant of the instant. appllcat%on.g However,"‘ .
Pacific requests that the. st;pulatzon which should accompany any
approval of tkis applxcatlon should e conzormed to the terms and '
conditions of a later stlpulatlon approved inD. 87-02—022 for a°
similar serxvice to be provided by BAT. In Pacific’s view, the

o
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terms and conditions delineated in D.87-02-022, which differ
slightly from those in WCI’s stipulation, clarify the intent of the
terms and conditions contained in D.85-12-082 and correctly reflect
the Commission’s attitude on the provision of voice services by an
intralATA high-speed data provider. In particular, the stipulation -
approved in D.87<02-022 for BAT states, ”The services and .
facilities provided hereunder are for data transmission only and it
is not intended thgt'sucn services and facilities be used for “
provision or completken of intralATA voice traffic.”

Pacific re;terates its posztlon set forth in its protest
to A.87-02-034 that wcr\:as the buxden’of show&ng that it 'will
separate facilities for its lnterLAmA and zntraLAmA services so. !
that policies against Lnt aLAmA.competltlon are not circumvented. -
Pacific asserts that WCI cannot be permztted to gain zntraLamA
voice authority that the’ Coﬁmlsslon has - lntentzonally, and for good
reason, resexved for local exthangelcarrlers.

C. QEE_RIQSQEE ' ‘

' GTE states that if th charges which Pac;fmc "has levied
against WCI in C. 86—10-012 are pr ved,‘WCI should be dxsqualmzled
fron providing its present servzce d denied authorlty for' _ o
expanding that service statewide; In\ ddition, GTE believes that Q‘«
‘the Commission should confront the que; ons raised in C. 86—10-012 o
regarding whether WCI’s customer have use or will use WCI’s. T
service for voice transmissions in contravantion of the spirit, if
not the letter, of D.84~06-113, and anould alno‘not clear ground
rules for the type of- intralATA competition it‘ﬁnght allow under
the guise of ”h;gh—speed data prlvate lines.” 5

GTE also asserts that a grant of WCI's application would .
not serve the public convenience and necessity.. GTE States-that it
is ready and able to provide the same h;gh-speed data prxvate llne )
transmission servxce that ‘WCI contemplatesrto WCI's prcposed ' tt
customers or to anyone else, either out of its standard tarxfts.or f
on a spec;al assembly basxs. In GTE’S view, the only e!fect of
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allowing intralATA competition where a local exchange carrier is
able to provide the same service is to deprive the local exchange
carrier of some contribution to the cost of providing basic
service. It recommends that the requested intralATA authorization
be denied. '
D. Should WCE, Be Granted Statewide ;
IntralATA. Aut) : t this Ti
’ A lengéhy record was developed in this proceeding
regarding whether éhe'publmc convenience and necessity require that
WCI’s intralATA autﬁorlzatlon be expanded statewide.

WCI, support d by BAT and WCI, argues that statewade
expansion of its service\would result in a host of benefits
commonly attributed to marketplace competition. These parties
contend that WCI’s expansio \into the statewide intralATA market
would increase the avaxlabllity -of private line high-speed
transmission services and lead\to new applications for this
efficient mode of transmission. \WCI asserts that the local

exchange carxriers have an economic\incentive to use existing copper,‘j,ﬁ

facilities, that competxt;on in this\parket would result in the use
of improved technology and prov;sxonlo- better ‘service, and that

WCI would provide the higher reliability\levels needed by customersﬁef‘

with specialized data transmxssxon appl;ca ions.
GTE arques, supported to large extent by Pacm!mc, to the .

contrary. These local exchange carriers asse that they can offer"~

services technxcally 1dent1cal to and with at least as high
reliability as WCI’s serVices-‘ In their view, .onl their lack of
pricing flexibility prevents them from' duplicating the customer-
specific sexrvices which WCI offers. Pacific argues thit WCI‘s
costs of providing its services Wlll always exceed Paoxgic's costs
due to Pacific’s ability to use embedded plant and other eébnomxes
of scale and scope.’ Paczrxc and GTE contend that expansxon ot
WCI’s intralATA authorxty WOuld only lead to- needless dupl;catzon
of facilities, 1ne££1¢;ent use of their systems, stranded
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investment, uneconomic bypass, and loss of contributien to basic
services with a result;ng negative impact on universal service.
They conclude that WCI’s request for statewide intralATA
authorization shodud be denied.

If the Cénmzssxon nevertheless grants WCI’s request,
Pacific and GTE urge that the authorization include the same
restrictions which in their view exist in the‘cnrrent stipulation.
Pacific reiterates its, position that WCI is not permitted to offer,
hold out, promote, or advertise in any way intralATA voice'andflow-‘g
speed data services. I | o ‘

To date, we- have entertained requests for authority to
offer intralATA private line—hzgh—speed data transmission services
on a case-by—case basms. gince D.84-06-113, we have granted
authorlty for such services to only two carriers: WCI and BAT.
WCI’s authorization granted i 'D.85-12-082 is linited to portiono
of LATA 1 and LATA 5; BAY’s authorization granted in D.87=-02-022 iz .
similarly limited to LATA 1. and LATA 3. Both authorizations were .
granted as a result of stlpulatlons reached among the’ partles. GEB f’
asserts in its protest that the ‘Commission should set ‘clear ground |
rules for intralATA. compet;tmon in\private'line high-speed data .
transm;ssron services before grantin wex statewmde authorzty.

* Much bhas happened since dur onclusron ‘almost fouxr years
age in D.84-06-112 that there m&ght be er;t in opening up the
intralATA private lines market to lxmdte competltxon.
Telecomnunications markets have expanded rapidly and customer
sophistication has-anreased. Both the loca _exchange carriers and .

this Commission have gained. experienco in ass sing the marketplace‘h;,,

and impacts of compctition. , - :
In particularr ‘the WCI ‘and BAT proceed ngs and Pacx!rc s
conmplaint have nexghtened ocuxr apprecxa tion of the\difficulties ‘
inherent in delineat;ng a portion of the lntraLAIA\narket as open
to competition. We have concluded today that WCI's,stlpulatlon -
does not preclude marketing to customers wrth vozce appl;catzons,
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despite Pacific’s and GTE’s protestations otherwise. BAT’s
stipulation appears more restrictive, with the statement that, ”it
is not intended that such services and facilities be used for
provision or, completion of intralLATA voice traffic.” wWhile Pacific
asserts that the Commission meant this same restriction to apply to
WCI, we cannot, in looking back, verify that that was our intent.
Since neither WCI s stlpulatlon nor D.85-12-082 c¢learly spelled out
such a.restrlcv%on,.we have found in WCI’s favor in €.86-10-012.

We note that in D.84-06-113 we concluded, “we would be
remiss if we did\not provide an opportunity to the developers and
providers of [high-speed private line)] services to apply for _
authority to orrer\such services in California without regard to
LATA boundaries.” As we have interpreted the WCI stipulation and
D.85=12-082, statewﬁde expansion of WCI’s intralATA authorization
along with today’s gnant of interLATA authormzat;on,would allow WCI
to offer its private Iane high-speed data transmission services
statewide without regard to LATA boundaries. Wh:x.le it would *
undoubtedly be more efff&;ent‘(at least from WCI’s perspective) if
no intralATA restrictions\were maintained on WCI’s services, we are
hesitant to expand intralATd private 11ne competzt;on at th;s,tlme,
for reasons developed bhelow.

As aiscussed in D.8%-07-017 issued in I.85-11-013, it may

be difficult, even after exten ive proceedings, teo reach satistying‘?i\

conclusions about the extent of true competitiveness in a
particular market. In that investigation, we are examining whether
ATSTC should be granted pricing flexibility in light of competition
in the interxLATA market. The situa:\on is somewhat reversed ir the
issue before us, l.e., whether to allow intralATA compet;tzon for a
service for which the local exchange carxiers have limited pricing
flexibility. In either instance, however, the best approach may be
to allow enough competition s¢ that the mar. etplacezmay show us
whether competxt;ve conditions really—ex;st. WCI has succinctly
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observed that competition should be shifted from the hearing roon
to the marketplace.

_While we are sympathetic to WCI's-pl;as, it has become
increasingly apparent in both interLATA and intralATA markets that
‘pricing flexibility by the dominant carriers is an important ,
complement to compétition by nondominant carriers, to help ensure .
that competition is ffect;ve and that societal benefits accrue.

We alzo recognize that the case~by=-case approach for consideration
of requests for private line high~-speed services which has sufficed
since D.84-06~113 may have reached the limits of its usefulness.

) We believe thae\érfter four years, the time is ripe to
revisit the question of intralATA competition on a generic rather
than a case~by=case basis. x? this end, we recently'lnltlated a
new investigation, I.87-11-033, in which we will both reconsidex
the efficacy of further 1ntraLﬁTA competltlon,and address local
exchange carxrier prxc;ng flexxbfi&ty.‘

It is our intent in I. 873121033 to establlsh the scope of
allowable lntraLAmA,competlt;on in prlvate line hlgh-speed data’
transmission services and certain otkﬁr serv;ces-(excludzng mc,sage‘
toll service and related services) in early 1988. To ensure
cons;stency with actions in that proceeding, we prefer to delay
action on WCI‘s request for statewide intraTATA authority until

that time. We leave thls proceeding open for\furtherxr consideration .

of WCI’s request after a decision is issued in Phase I of
1.87-11-033. We note that‘thxs step is consistent with
D.87-11-064, in which we deferred'zurther‘aétion on Cl’s request
for expanded authority to offer its virtual private 1Y e'netwcrk
services. Following a Phase I decxs:on in I.87-11-033, Mt is our
expectation to proceed- exped;tlously'WLth action on both WCI's and
MCI’s—outstandzng appllcatxons.'

mgmgﬁ_w ] .

‘ 1. In D. 84-06-113 wa anlted provxders of pr;va te line
hmqh-speed data transmxss;on,serv1ces to fLile appl;catzons 1! they =
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wish to offer such services on an intralATA basis and required
persons not authorized to provide intralATA telecommunicatiens
service to refrain from holding out the availability of such
services and to advise their subscribers that intralATA
communications should be placed over the facilities of the local
exchange carrier. : -

2. In D.84-06-113, we also concluded that this Commission
has broad regulatorf\guthority over the providers of intrastate
telecommunications; that this Commission may nelther burden nor
discriminate against ragerally'authorlzed telecommun;catxons, and
that FCC certification does not preempt this Commission’s
consideration of appl;caéions for the provxslon of the- 1ntrastate
services of persons holdxﬁ‘ fedexal authority. . :

3. In D.85-12-082 in ‘3.85-07-045 and A. 85-07-046, we g::antedf“
WCI authority to provide Lntr‘PATA pr;vate lzne hxgh—speed data
transmission servzces in portie s,of LATA 1 and LATA S, subgect to
certain condxt:ons set forth in that dec;slon and in a st;pulat;on
which had been reached: by WCI, Pacific, and DRA.,, S .,

In C. 86-10-012 Paclrmc\alleges tha; WCI is vxolatang ‘
several cond;tzons of the- stzpulatfbn.' ‘ " .
5. In A.87-02- 033 wer requegif a CPCN to- provxde intralATA

private line hxgh—speed data transm;ssaon services w;tnxn all LAIAs.“‘:

in California.

6. In A. 87-02-034 Wexr requests a CPCN to~prov1de prmvate
line hzgh—speed data transmission servmces on an 1nterLAmA basis in
California. ‘ e

7. At the time that WCI marketed to. Bu' ock's, Bullock’
expected that only multxplexed voice traffzc wéuld be sent over
WCI’s facilities, though Bullock's subsequently ec1ded to :
transport some data via WCI. ‘ : N\ .

8. 'In its marketxng efforts, WCI uses sales aterial that
explains how multzplexmng works and: makes cleaxr thaé\sustomers can
integrate voice. anad data trarrlc S0 that i can be carrzed over




C.86-10-012 et al. ALJ/CLF/vdl

WCI’s high-speed data lines. WCI has provided price comparisons
between Pacific’s and WCI’s services.

9. WCI offers Direct i&ce55~service, a private line high-
speed data transmission sexrvice offered through an interstate
tariff, which provides connections directly to interexchange
carriers’ points\of presence in California.

10. Pacific\presented tes timony that WCI’s allowable
intralATA market Lnfludes bulk:data transfer (computer to
computer), live scan\security, video teleconferencing, LAN to LAN
connections, and CAD/CAM applications.

11. Pacific presented testimony that WCI should give
customers no advice reéhrding‘intraLAmA voice services or
multiplexing othexr than that it cannot offer voice services or
multiplexing and that 1ntraLAIA voice and low-speed data services
are to be obtained from the local exchange carrier.’

12. WCI presented tesé@gony that many of the appl;cat;ons
identified by Pac;flc as being in WCI’s 1ntraLATA market often

require multiplexing to reach 1 ‘§44 MBPS. ';"' : : C
‘ 13. Pacific states in its qpen;ng orief that there is nothing .

wrong with WCI discussing the: advantages of multlplex:ng for the ‘

limited data only market. -\\é o : S .
14. The stipulation does not dress advertlsxng or marketmngffﬁ

provisions, and does not xnclude any holdzng out restrictions - E

comparable to- those contalned in D- 84-06&%13 regardzng the . °ffer1ngf]‘ A

of intralATA services by lnterexchange carrxers.

15. .7Speed” refers to the’ amount of 1n£ormatlon that is
transferred per unit of time. It is more: accurate to refer to
”h;gh—speed data transmxss;on serv;ce" as ”hzgﬁ?capacxty d;gltal
service.” o . 3 » ‘
16. Interpretation,ef technical terms used i in the stipulationﬁ
may come’ from prior Commission actions, clrcumstances surroundxng R
WCI’s request, and the parties” negotiations that led\fo the

stipulation, as well as from the st;pulatzon 1tselr.
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17. Pacific’s witness who testified regarding WCI
representations during the negotiations was not himself present at
the negotiations, but instead monitored-them through conversations
with Pacitic’sz participant. '

18. Pacific’s testimony and peosition in its bricfs regarding
the extent of thebasserted holding out restrictions and WCI’s
allowable market are unclear, conrus;ng, and in some xnstances
contradictory.

19. Pacitic asserts that‘"voice service” includes any
transmission' of vo;ce\communlcatzons at any speed.

- 20. WCI’s c;tatxons to transcrmpts and documents in
A.85=-07-~045 and A.85-07-046 are more persuasive than assertions by
Pacific’s witness in establishing the meaning both of “voice
services” and of the proﬁibltlon on the ofterzng of voice services
contained in the stlpulatibn. ' ‘

2. Pacxrzc agrees. thét WCI has not itself multlplexed any ;
custoner’s transmm slonsvfroﬁ\a lower ‘speed to 1.544 MBPS, andxthat |
customers may themselves: multlp ex such transm;sszons legally;

22. WCI and BAT argue that WCI's Direct Access sexrvice is
within the exclusive jurisdiction of the FCC. o E

23. WCI asserts that the zntré tate traffic carrxed over its
Direct Access’ zaczlltles is 1ncident:}\§: the Lnterstate o
communlcatlons purpose of those facilities.

24. The stlpulation does not. proh;ﬁ\t the offering of
connections to lnterexchange carrlers throu tariffs other than
WCI’s intralATA tariff. |

25. In D.85-12-082, we made Clear that we wlshed to. exam;ne
certain issues relat;ng to carxrier bypass before gxantxng WCI
LnterLAIA authorxty, and that we expected based usbe WCI’s own
representations, that WCI would f;le an applxcatlon !b{ 1nterLAIA
authority soon therea:ter. : ,

26. WCI has provided its Direct Access servicef absent
CQmmlssxon authorlzation, which runszcounter to our expectatmons
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stated in D.85-12-082 and also ignores our conclusions of shared
jurisdiction clearly set forth in D.84-06-113.

27. WCI cannot distinguish intrastate and interstate calling
over its Direct Access private line facilities.

28. In D.84-01-037 and D.84=-06-113 the Commission clearly
asserted jurisdictfon over nondominant interexchange carriers.

29. Because we contemporaneously grant WCI authority to offer
its Direct Access serv1ce on an interLATA basis, Pacific’s request
for relief in C.86-10- 01 related to WCI’s actions in offering this
service is moot.

30. WCY is a wholly—ownsd subsidiary of Wang Laboratories,
Inc., which provides any funds\Pecessary for WCI’s coperation.

31. All intrastate services proposed in A.87-02-033 and
A.87-02-034 would utilize facilities authorized and constructed
under authority of the FCC. ' . | |

32. In D.84=-01-037 the camm1551on found interlATA competition
to ke in the public interest. :

33. It can be seen with certainty that there is no
possibility that the grantxng of A.87-02- 034\hay have a gxgnxfﬁcant
adverse effect on the environment. . :

34. There is no reason to treat WCIlditférentQX than other
interexchange carriers regarding the holding out of the
availability of intralATA services it is not,authofizéé\§:£?rovide.

35. Public convenience and necessity'requife'therg ting of
A.87-02=034 in part, to the extent set forth in the Orderlng\\h
‘Paragraphs.

36. In D. 85—06—115 we considered the issue or carrier bypass
and declined to adopt a ban on carriexr bypass. ,

37. There is no reason to treat WCI differently than other
interexchange carriers regardzng its ability to engage xn,carrzer
bypass.

-
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38. Pacific and GTE oppose WCI’s request for a CPCN to
provide intralATA private line high=speed data tranumr5°xon
services within all. LATA, in California. ‘

39. In I.87-11~033 we will both reconsider the efficacy of
further intralATA competition and address local exchange carrier
pricing flexibility.

40. To ensuré\con51stency with 1.87-11-033, it is reasonable
to delay action on WCI’s request for statewide intralATA authority
until after a Phase I\dGCLSLOn has been issued in I.87-11=033.
conclusions of Iaw

L. As complainant,\ Pacific has the burden of proof in
C.86~10-012 on those issues for which it seeks affirmative
relief. ‘ o

2. Pacific has not establlshed that WCI has viclated the
prohikitions in the stzpulatzo and. D.85-12-082 rega d;nq
. multiplexing and the offering o veice services.

3. "WCI has not violated the\stipulation’s provision
regarding service 'to common carrier provrdlng interLATA
telecommunications services. :

4. WCI’s Direct Access servxce i subject to the
Jurisdiction of this CommLSSLOn in addltion to that of the FCC.

5. The Commission may 1mpose hold;ng out . restrictions such
as those adopted in D.84=-06-113 on WCI'S»DLre \Access or other

nterLAIA operations without lntrudlng upon FCC agrhorlty.‘ .y

6. WCI has violated PU Code § 1001 in unde ng its D:.recta :
Access service without prior Commission authorizatxon\and furthexr’ ‘J
has in general operated in defzance of this Comm;ssro s regulatory, :
program. e '

7. P;cific's,complaidt,against‘WCI and‘all'réquested'relief
should be denied. . - _ o
8. WCI’s application for a CPCN'to~provide'interLAIA‘private“‘1

line high-speed data tr@nsmissionfservices at a data speed of 1_544‘.)J'
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MBPS or higher in California should be granted in part to the
extent set forth in the Ordering Paragraphs.

9. WCI should be prohibited from holding out the
availability of intralATA sexrvices it is not authorized to provide
and should be regquired to advise its customers that intralATA
communications it Es not authorized to provide should be placed
over the raczlltles\bf the local exchange carrier. WCI should be
prohibited from inst:uctinq,customers,in'Areas in which it does .
have intralATA authoriéy\regardinghow to switch intralATA traffic
so that it is carried over WCI‘s interIATA facilities and from
encouraging them to do so\ngother_ways.

10. WCI’s Direct Access should be authorized subject to the
. same holding out restr;ctxons mposed on other xnterLAmA sexvices
WCI may offer. ‘ '
11. Because of the publzc b terest in ef:ect;ve interLATA
competztlon, this order should be eﬁfectmve today. -

Only the amount paid to.th State for operatlve rights
may be used in rate fixing. The State may grant any nunber. of
rights and may'cancel or modlfy the mon oly feature of these
rights at any time.

INTERTM ORDER

IT IS ORDERED that:
1. Case 86-10-012 filed by Pac;fchBell (Raci¥ic) agalnst
Wang Communications, Inec. (WCI) is denled.
2. A certificate of public cenven;ence and necess;ty (CPCN ,
is granted to WCI to. prov;de lnterLAmA.prlvate llne,hlgh-speed dete
transmission services at a data speed of 1.544 megabxts per second

or higher in California to the limited extent of prov;d;ng the T'””" ;fv
requested service on an: 1nterLAmA bas;s. The author;ty'grantee is RS

conditioned on WCI’s agreement to establ;sh rates and charges fer
its hxgh-speed data transmxssion serv;ce above its. cost o! R _,?'
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providing such service. The authority granted is further subject
to the conditions that WCI refrain from holding out to the public
the provizcion of any intralATA servicos‘ih ic not authorized to
prébide, that WCI advise its subscribers that intralATA
communications which WCI is not authorized to provide should be
placed over the facilities of the local exchange carriers, and that
WCI not instruct cuqfomers in areas in which it does not have
intralATA authority regarding how to switch intralATA traffic so
that it is carried over WCI’s interLATA facilities nor encourage
them to do so in other Ways. |

3. To the extent that Appllcatlon (A.) §7-02-034 requested

authorization to provide 1 tralATA telecommun;catlons serv1ces, the =

applzcatzon is denied. D
4. WCI is autherized tolzzle w;th this Comm;sSLOn, five daye3*
after the effective date of th&s order, tarxff schedules for the
provision of intexrLATA servxce.>\xf WCI has an effective FCC-
) approved tarife, it may file a noeice adopting such FCe tariff w;th
a copy. of the FCC tariff included iﬁ\mhe filing. Such. adoption
notice shall specifically exclude- the\b{?Vl$lon of intralATA
services which WCI is not authorized to provide. If WCI has no ,
effective FCC tariffs, or wishes to'rlle tarifts appl;cable enly to

California intrastate interlLATA service, it Ms authorxzed to do so,f‘

including rates, rules, regulatlons, and othé\ provxs;ons necessary“.
to offer service to the public. Such fll;ng shall be made in ,'
accordance with General Order (G.0.) 96=A, excluaing Sections IV,
V, and VI, and shall be effective not less than.ong\day after
filing. _ | :
5. The *equlrements o£ G.0. 96=A relat;ve to the
effectzveness of tariffs after filing are wa;ved 1n order that
changes. in FCC tariffs may become effectlve on the same date for "‘
California. 1ntorLAIA aarvicc 12 WCI adoptu Fcc tari::a on an
intrastate basis. :
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APPENDIX A

™~
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\

CQmpla.:.nant in C.86-10-012 and Protestant in A.87-02~033 and

A.87=02=034: um_&_,_&m and David P. D:.scher, Attorneys at
Law, foxr Pacific Bell.

Defendant in C.86=10- O}K;nd Applicant in A.87-02-034 and

A.87~02-033: Hamel ark, by John W, Pettit, Robert P.
Fletcher, Attorneys at ‘lLaw (Washington, D.C.), and K:Llpatr:.ck,

Jonnston & Adler by Rokerxrt G. Johnston., Attorney at La.w
(Nevada), for Wang Communications.

Interested Parties in ¢.86-10- \01\2 and Protestant in A.87-02-033:

Richard E. Potter, Attorney a Law, for General 'relephone
Company of Cal:.rorm.a.

Interested Parties: lmgg_:,_,_z.g_‘_;g Attorney at Law -
(Massachusetts), and Messrs. Morrison & Foerster, by mg_g_gm_
Sengexr, Attorney at Law, for MCI Telecommunications, Corp.:
Armouxr, St. John, Wilcox, Goodin & Scholtz, by

IThomas .
MacBride, Jx., Attorney at law, for California Association of

Long Distance Companies; Peker A. Casciato, P.C., Attorney at
Law, for Cable & Wireless Communications \Inc.;

Nancy _Bromlev,
for GTC-GTE: E. Nichelas Selby, Attoermey at law, for Bay Area.

Teleport; Michael A. Morxis, Attormey at Taw, for California 3
Cable Television Association: mnnﬁmsmgz, for Ganthier &

Hallett, and Ranger Telecommunications, Inc.; and xgng_gmn___
Deutsch, Attorney at Law, for M.‘&'r Communications.

Division of Ratepayer Advocates: . Kgxin’_z,_gmgm.

(END OF APPENDIX A) -
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subject to the user fec as a percentage of gross
intrastate revenue\under Public Utilities Code Sections 401, et
seé. o

7. The corporate identification number assigned to WCI is
U-5098-¢C, which should \g included in the caption of all original
filings with this Commisaion and in the titles of other pleadings
filed in existing cases. :

8. Within 30 days after this order is effective, WCI shall
file a written acceptance of Bhe certificate granted in this
proceeding. _ _

9. The certificate granted\and the authority to render
service under the rates, charges, a rules authorized will expire
if not exercised within 12 months afteX the effective date of this
order. . i \ ‘ : .

10. A.87-02-034 is granted in part 2nd denied in part as set
forth above. , . - '
, This order is effective today. , B
: . | pated EEB241988  , at san rranciseo, California. -




