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Decision 88 03 028 MAR 09 1988

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE ST
CITY OF BUENAVENTURA,

Complainant,
v. Case 83-08=Q5
(Filed August 10, 1983)
SQUTHERN PACIFIC TRANSPORTATION
COMPANY,,

Defendant.

Donald s. Greenberg, c;ty Aztorney, by
, Asst. City
Attorney, and Kenneth 6. Makature,
Deputy City attormey, for City of
San’' Buenaventura, complainant. .
William E. Still and Anthony P. Parrille,
Attorneys at Law, for Southern Pacific
Transportation Company, defendant.

QPINION

- This is a complaint‘by the City of San.Buenaventura (San
Buenaventura) against Southern Pacifio'rransportation Compahy

(Southern Pacific). San Buenaventura seeks an order (1) requzrmng"j'

Southern PaCLflc to accept a franchise as,a condition of its
continued operation within. San Buenaventura and (2) requiring
Southern Pacific to pay back ‘franchise fees and current and future
ones. ‘ : :
A duly noticed public hearing was held in this matter
before Administrative Law Judge (ALJ) Donald C. Meaney in San -
Francisco on April'la 1984. _submission was'deferred pending
receipt of br;efs and successive stlpulatlons by*the parties. ALY
Meaney havzng left the employment of the Commlsszon, the matter was
reassigned to ALY Donald B. Jarvms._ The proposed dec;sxon of ALJ

Jarvis was filed. on February S, 1988.v Neither party filed comments
to it.
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I. Material Issues

The material issues presented in this proceeding are:

1. Does Public Utilities Code (PU Code) § 7555
require Southern Pacific to have a
franchise to conduct operations, in whole
or in part, within San Buenaventura?

If a franchise is required, is the one
enacted by San Buenaventura reasonable?

To what extent, if any, should Southern
Pacific be required to pay past, present,
and future franchise fees?

IX. Findings of Fact

1. San Buenaventura is an incorporated city. It was
formerly known as the Town of San Buenaventura (Towm) .

2. Southern Pacific is a railxoad corporation as defined in
PU Code § 230 subject to the. jurisdzctlon of the Commission. It is’
the successor in interest to Southern Pacific Branch Railway _
Company (SPBR) . - The Commission takes official notice that SPBR was
incorporated on April 12, 1886 and Southern Pacific consolxdated ,
with Southern Pacific on May 14, 1888. (Dunscomb, “A Century of
Southern Pacific Steam Locomotives" (1972 Ed ) Bvidence Code
§ 1341.) : :

3. On October 4, 1886, Town enacted Ordlnance No. 16
(Ordinance 16) which granted SPBR, durlng the term of its corporate
existence, a franchise to lay traok and operate and maintain a
railroad through Town. .Ordinance 16 applled to Southern Pacxrxc's
main line tracks.within the origlnal Town limits. ) :

4. On January 25, 1937, _San Buenaventura enacted Ordznance
No. 482 (ordinance 482) which granted Southern Pacific a l0-yeax

franchise to construct, operate, and . mamntaxn.a railroad w1th1n its

city limits. Orxdinance 482 did not refer to¢0rd1nance 16. It
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encompassed Southern Pacific’s main line and siding and spur tracks
which were in existence on that date. Ordinance 482 included the
following provisions:

#Section 4: The grantee further agrees and it is
made a condition hereof that the speed of trains
upon said tracks shall not exceed twenty-five
(25) miles per hour for passenger trains or
twenty (20) miles per hour for freight trains,
and that the grantee shall comply with the
following requirements:

”(a) ' The construction, installation and:
maintenance by the grantee, at its sole cost
and expense, of two automatic crossing signals .
approved by the State Railroad Commission, one
on each side of the tracks at the entrance to
Seaside Park, at or near the intersection of
South Ventura Avenue with Front Street at
locations approved by the City Street
Superintendent.

”(kr) The securing and supplying at Ventura, at
grantee’s sole ¢cost and expense, of eight (8)
legal boulevard Stop signs, with the word
’STOP” outlined with reflector buttens, of a
type approved by the State Motor Vehicle Act,
said signs to be installed and maintained by
the City at its expense, through its Street
Department, at the intersections of Walnut,
Figueroa, Palm and Oak Streets with Front
Street. : o ‘

“The construction of said structures shall be
commenced within ninety (90) days from the date
of this grant of franchise and the requirements
of this Section shall be fully complied with
within 90 days thereafter.”

L BN B

¥Section 8: That the grantee hereof by the
acceptance of this franchise authorizes the
City to retain the sum of $100 deposited with
it upon the application for this franchise, and
the City of San Buenaventura accepts the same
in full for all expenses connected with the -
granting of this franchise, including the
publication of this Ordinmance. - "~
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”Section 9: This franchise is granted subject to
the State Constitution, and to the prov;s;ons of
Article XIX of the Charter of said City and of
Ordinance No. 475 of said City, applicable
thereto, and the right is resexrved to revoke
this franchise for non-compliance with any of
the conditions hereof.

7Section 10: That the grantee herein shall file

with the City Clerk a written acceptance hereof

within ten days after the granting of this

franchise.”
Southern Pacific accepted this franchise. ‘

S. On February 24, 1947, San Buenaventura enacted Ordinance

No. 670 (Ordinance 670) which granted Southern Pacific a 10-year
franchise to construct, operate, and maintain a railroad within its
city limits. Ordinance 670 did not refer to Ordinances 16 and 482.

It encompassed Southern Pacific’s main line and the siding and spur, ’

tracks which were in existence on that date. Ordinance 670
contained provisions identical to Sections 8, 9, and 10 ‘of
Ordinance 482. Southern Pacific accepted this franchise.

6. On August 13, 1957, San Buenaventura enacted Ordinance’
No. 984 (Ordinance 984) which granted Southern Pacific a 2l~year
franchise to construct, operate, and maintain a railroad within xtc '
city limits. Oxdinance 984 provided that it superseded. Ord;nance .
670. Ordinance 984 encompassed the same tracks described in
Ordinances 482 and 670. It contalned prcvzsions identical to
Sections 8, 9, and 10 of Ordxnance 482. Southernm Pacific accepted ,

this franchise.

7. When Ordinance 984 expired, San Buenaventura and Scuthern‘f‘

Pacific attempted to negotlate the terms of a new ordinance. On'
May 9, 1983, San Buenaventura enacted.Ordinance 83~18, which
provided for a 25-year franchise. A copy of the ordinance is ‘
appended as Attachment A and by this reference made a part hereo!.
Southern Pacific refused toAaccept oxdinance 83-18. The parties,‘.
have extended Ordinance 984 by letter agreements. The complaint etV‘*
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bench resulted from the refusal ot Southern Pacific to accept
Ordinance 83-18.

8. Ordinance 16 provided that the speed of trains operated
by Southern Pacific over the franchised tracks should not exceed 10
miles per hour within the Town limits. Ordinance 482 provided for
a speed limit of 25 miles per hour for passenger trains and 20
rniles per hour for freight trains. oxdinance 670 provided for the
same speed limits as Ordinance 482, with the condition that the ‘
speeds could be varied by city ordinance. The speed limit
provisions of Ordinance 984 are identical to those of Ordinance
670.

IXX. Discussion

Southern Pacific contends that it acquired a perpetual
franchise from the State in 1886 to construct its mainline rallroadl
under the then existing provisxons of Civil Code (CC) § 465(5) and

its right to cross the.streets of San Buenaventura by virtue of the
then existing provisions of CC § 470 and Ordinance 16. At the time
CC § 470 did not authorize municipalities to impose any conditions
beyond granting or wzthholding permiss;on.to<use its streets.
Southern Pacific argues that the franchises so created constitute
vested property rights, which cannot be ‘taken away by subsequent :
legislative changes. Southern Pacific contends that later changes
in CC § 470 and the enactment of PU Code § 7555 cannot alter these
vested rights and pernmit San Buénaventufa‘tovrequire another '
franchise for the main line or téwimpdse any franchise conditions
on the main line. Southern Pacific also asserts that PU Code
§ 7555 does not apply to main line track.

San Buenaventura contends.that PU Code § 7555 applzes
because Ordinance 16 has expired under its terms and the express
conditions are no longer being obsexrved. San Buenaventura argues
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that the ordinance expired with Qhe end of SPBR’s corporate
existence and did not inure to Southern Pacific.

The Commission is of the opinion that PU Code § 7555
applies t& the proposed ordinance enacted by San Buenaventura and
includes main line track. We arrive at this conclusion on grounds
other than those asserted by San Buenaventura.

Under CC 465(5) as it existed in 1886 SPBR acquired a
perpetual franchise to construct and operate its railroad. Under
CC § 470, as it existed in 1886, SPBR needed a franchise from Town
in order to have the railroad cross Town’s streets. CC § 470
authorized Town to grant or refuse a franchise. It did not
authorize the imposition of any conditions if a franchise were
granted. Ordinance 16 granted SPBR a perpetual franchise. The
current validity of perpectual franchises was discussed at length
and upheld in City of Lompoc v So. Pac, Txansp. Co. (1981) 7 cal.
PUC 24 233 at pages 240-41; review denied June 23, 1982, SF No-.
24406.

on May 14, 1888, 19 months after the enactment of Ordinance 16.
This had to be a matter of common knowledge because railroad
_ operations were then being conducted by Southern Pacific and any
dealings with Town and the railrocad were with that entity. Becausé
of the view we take about other events, we assume for the purposes
of this decision that Town did not consider the franchise granted
in Ordinance 16 forefeited or revoked when SPBR was consolidated.
with Southern Pacific, but considered the ordinance continued with
SPBR’s successor in interest. L
If Southern Pacific had not applied for and accepted thef‘“
franchise in Ordinance 482 its reliance on a perpetual franchise
night be persuasive. waeVer, the record clearly shows that
Southern Pacific, by its actions, entered into a waiver and/er
novation with respect to Ordinance 16.

”The surrendering ox foregoing of a legal right
constztutes a suffzcient consmderatmon for a

As indicated, SPBR was consolidated with Southern'Pacifié{i”“'
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contract if the minds of tha parties meet on
the relinquishment of the right as a
consideration.”

* % W

¥Relinquishment or forbearance of a claimed
right is sufficient consideration for the
creation of a new right, regardless of whether
the claimed right actually was legally
effective or not.” (13 Cal. Jur. 3rd,
Contracts § 90, pp. 298-99.)

#Generally, a novation has four requisites:

(1) a previous valid obligation, (2) agreement
of all the parties to the new contract,

(3) extinguishment of the o¢ld contract, and

(4) validaty of the new agreement. It is made
by contract, is subject to the rules concerning
contracts in general, and must have all the
elements of an original contact.” (13 Cal.
Jur. 34, Contracts, § . 233, p. 522.)

Since‘Southeranacitic applied for and accepted the
franchise granted in Ordinance 482, which modified the grant of
Ordinance 16, it cannot now rely on the perpetual franchise in .
ordinance 16. (Contra Costa Co. v American T.B. Co. (1937) 10 cal.
24 359, 366-67.) The :ecord also'diséloses three reasonse why '
Southern Pacific was willing to enter into a novation and waiver
with respect to Ordinance 16: ,

.1. To increase the train speed limit in San:
Buenaventura. = -

2. To provide for San Buenaventura’s
‘cooperation with respect to installing
crossing protection and for the city’s
installing and maintaining certain devices.

3. To obtain without controversy a franchise
- for trackage not covered by Ordinance 16.

Ordinance 482 was adopted long before the enactment of DU
‘Code §§ 7658 and 7660, which were enacted in 1976 and 1978 and
provide: '
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#7658. No city or county or city and county
ordinance which establishes a limit on the
speed of trains shall be valid unless that
ordinance has been approved by the commission.

77660. The commission, in authorizing any
restrictions on the speed of rail services,
shall do so only upon receipt of evidence and a
finding (a) that the restriction is required
due to track condition, alignment, curvature of
tracks, superelevation, or inadequate right-of-
way protection, or any combination thereof, as
the case may be, and (b) that higher speeds
will have an adverse impact upon the health and
safety of the public until the specified
conditions are changed.”

In 1937, the applicable rule applied by the california

courts was that municipdlities'could regulate the speed of trains

because neither the Legislature nor the Commission had occupied the -
field. ‘ ‘

~Section 23 of article XII must be read as a
whole, and if it appears, as we have stated,
’ that the subject legislated upon is exclusively

local, and a pelice regulation in character,
the authority to so legislate is vested in
incorporated cities. We may further state that
there is nothing in the record showing that the
legislature has ever passed any act regulating
the speed of trains through incorporated
municipalities, noxr does it appear from the
record that the Railroad Commission has ever
enacted or promulgated any rules or regulations
relative to the speed of trains through
incorporated cities. From this it ‘follows that
the ordinance of the city of Stockton is not
shown to be in contravention of any act of the
legislature or of any rules or regulations
promulgated by the Railroad Commission.”

( - : (1930) 104
Cal. App. 138, 155-56; : :
gorp, (1939) 14 Cal. 24 168, 177.)

oxdinance 16 provided for a speed: limit of 10 miles an’
hour for all trains. Ordinance 482 provided for a speed limit of
25 miles per hour for passenger trains and 20 miles per hour for
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freight trains. Obtaining an increase in speed limits was
sufficient motivation and consideration for Southern Pacific’s
giving up rights under Ordinance 16.

Section 43 of the Public Utilities Act, enacted in 1911,
gave the Commission exclusive jurisdiction over railroad crossings
(now PU Code §§ 1201 et seq.). Crossing protection benefits
railroads as well as the public. It enables speedier, uninhibited
movement of trains and minimizes the possibility of accidents. The
- Commission’s reports abound with controversies between railrcads
and municipalities over whether crossing protection should be
provided at various locations, the type of protection and who
should bear the costs of installing or maintaining the protection.

The provisions of Ordinance 482 removed the potential for
controversy before the Commission over the crossing protection
provided for in the ordinance. This was sufficient motivation and
consideration for Southern Pacific giving up rights under :
Ordinance 16. , S

Ordinance 16 only applied to Southern PaciZic’s main line

tracks in San Buenaventura. Ordinance 482 includes siding and spurﬁu

tracks as well as the main line. At that time San Buenaventura
could have refused to grant a franchise for the sidings and spurs,
thereby preventing their construction‘and'use;r Obtaining a
franchise for additional trackage was sufficient motivation and
consideration for Southern Pacific giving up rights under

Oordinance 16. L o |

A major effect of Southern Pacific’s applying for and
accepting Ordinance 482 was to go from a perpetual franchise to one
of limited texm. It is well settled that the law in existence at
the time a franchise is issued is that which controls. (Terminal
Rys. v County of Alameda (1924) 66 Cal. App. 77, 82.) Ordinances
482, 670, and 984 were for fixed terms and have expired. There is .
no existing franchise. Theré:ore,'to-resclve“the dispute before us
we look to current law. ' ‘ o
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PU Code § 7555 provides that:

”No railroad corporation may use any street,
alley, or highway, or any of the land, whether
covered by water or otherwise, owned by any
city or county, unless the right to do so is
granted by a vote of the governing body of the
city or county. If any railroad corporation
operating within a city or county applies to
the governing body of the city or county for a
franchise or permit to cross any such street,
alley, or highway, with main, branch, side,
switching, or spur trackage, the governing body
of the city or county, within a reasonable
time, shall hold a public hearing upon the
application after reasonable notice to the
applicant and to the public and shall ,
thereafter grant the franchise or permit
applied for upon reasonable terms and-
conditions unless such governing body
reasonably finds that the grant of. the
franchise or permit would be detrimental to the
public intexest of the city or county. Nothing
in this section imposes any duty upon or limits
the authority of, any city organized and
existing pursuant to a freeholder’s charter, or
any officer thereof.” ' _

Southern Pacific contends that PU Code § 7555 does not
apply to main line tracks. It arques that its franchise for main
line operations is derived from PU Code § 7526(e) and is not
subject to local franchise. There is no merit in this contention.

PU Code § 7526(e) is the successor to former CC § 465(5).
PU Code § 7555 is'thévsuccessor to formexr CC § 470. Just as in |

, 1886, CC § 470 required Southern Pacific’s predecessor to obtain-
the franchise contained in Ordinance 16 for main line tracks, PU -
Code § 7555 requires a franchise today. | '

7Section 7555 is consonant with Section 7551.
The State itself has provided for the veto of a
selected railroad route by the State Lands '
Commission. Where regulation of -a public
utility is a matter of statewide concernm, a
local franchise is a limited property right for
the use of the streets of a municipality.
(Se.Cal. Edison (1943) 44 CRC 733, 735-36; see
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also, Es.s&sm_uo.tgr_zmmn_cg_.. (1921) 20 CRC
1038, 1040;

Terminal Rys. (1923) 23 CRC 936, 940;:
Lans§ﬁ_:mzL__Jamuag_uzzlin;gz_gzmb

(1968) C 2d
406, 412 f£n. 3: v
gom. (1915) 169 Cal 466; Pacific Tel, & Tel. v _
City of Los Andgeles (1955) 49 Cal 24 272;

Francisco (1961) 197 CA 3a 133;

Co. Vv Los Angeles (1907) 152 Cal 242.) I have
already held that Section 7555 is made
applicable to counties by virtue of Government
Code Section 26001.

"This delegation of legislative power to
municipal governments. has,been sustained by the
Supreme Court. ( %A%

City of Upland, supra:

2d S0, 58.)”
(1974) 76 CPUC 736, 747-48, review denied

January 29, 1975, SF No. 23191, commonly
referred to as the Doogan case.)

(1964) 62 Cal

. San Buenaventura contends that Ordirance 83-18 is
. presumptively valid and that the trend of California Supreme cOurt
decisions would be to uphold it. In Lompoc we held that:

7Ordinance 1067 purports to apply to all
trackage in Lompoc. The Proposed Report.
carefully delineates matters which are within
the exclusive jurisdiction of the Commission
and those within its primary jurisdiction. The
Proposed Report concludes that specified .
sections of the ordinance arxe in excess of
Leompoc’s jurisdiction and veid.”

* % %

#Ordinance 1067 seeks to regulate the
construction, use, and maintenance of SP
trackage in Lompoc as well as impose a fee for
the use of the streets. The ALY correctly
found the fee provision to be reasonable. He
found many of the regulatory provisions to be
invalid because they conflict with the - '
jurisdiction of the Commission and, therefore,
are in excess of lLompoc’s jurlsdxction.
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“The ALJ set forth how Ordinance 1067 conflicted
with the jurisdiction of the Commission. We
summarize these points. .

”As indicated, the language of the ordinance
applies to all trackage in Lompoc. Public
Utilities Code § 1202 grants the Commission
exclusive jurisdiction of grade crossings and
trackage at those crossings. To the extent
Ordinance 1067 purports to requlate trackage at

ade crossings, it is in excess of Lompoc’s
urisdiction.

”The Proposed Report finds that: (1) The
regulation of railroads in California is a
matter of statewide concern and not a municipal
affair. (2) The Commission has primarxy and
paramount jurisdiction.of railroad tracks which
run longitudinally in city streets. The
Proposed Report finds that the Commission has
adopted the following GOs which relate to
longitudinal trackage:

#GO 26~D

"Regqulations goverhing clearances on railroads
and street railroads with reference to side
and overhead structures, parallel tracks,

crossings of public roads, highways, and
streets.

GO 33-B

”Regulations governing the construction,
reconstruction, maintenance, and operation of
interlocking plants at crossings, junctions,
drawbridges, in yards and at sidings of
railroads and street railroads.

GO 36=E

~7Establishment or abolition of agencies,
nonagencies, sidings, spur tracks, and other

station facilities and the curtailment of
agency service of common carriers.

#GO 118

7Regqulations governing the'consiruction,
' xeconstruction, and maintenance of walkways
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adjacent to railroad trackage and the control
of vegetation adjacent thereto.

#In sum, the Commission has exercised its
primary and paramount jurisdiction by
regulating longitudinal trackage. It has
occupied the field. Thus, for example, the
provisions of the ordinance which call for
strict construction and forfeiture for failure
to comply, coupled with requirements for work
to be done to the satisfaction of the city
engineer, are attempts to arxrogate to the city
jurisdiction over matters in which the
Commission has jurisdiction, which has been
exercised. The Superior Court shared this view
when it sustained SP’s demurrer to Lompoc’s
action for a writ of mandate to compel SP to
accept the franchise. The Superior Court held
that it lacked jurisdiction because the
jurisdiction was in the Commission.”.

* % Kk

”This proceeding involves more than an acadenmic
joust over jurisdiction. The regulation of
railroads which has been given to the
Commission is a matter of statewide concern.
(Cal. Const., Art. XII, Sec. 8.) To ensure an
adequate system of statewide rail service, it
is necessary to have uniform standards of
construction and maintenance of trackage. If
municipalities, through franchise ordinances,
can intrude into the system of statewide
regulation, a series of reasonable but
disparate requirements could ensue. This would
defeat the purpose of statewide regulation.

- #"The Proposed Report recognizes that Lompoc has
legitimate concerns about the use of its :
Streets. It indicates that if problems arise
between Lompoc and SP'a remedy may be had
before the Commission. We agree with this
position.” (7 CPUC 24 at pp. 235=37.)

The rule stated in Lompoc is applicable to the matters
raised by this complaint: , ‘ :

~In determining whether a franchise would be
detrimental to a municipality or the reasonable
terms and conditions thereof, the governing
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body cannot consider or intrude into matters
which are of statewide concern and beyond its
jurisdiction. (

(1961) 56 Cal 24 214; w_V

Angeles (1958) 51 Cal 24 1, 10:

¥ _Black (1919) 181 cal 306 313-14;

(1966) 245
CA 2d 29, 33; LMMM&LLQ&ME&
(1952) 114 CA 2d 115; People v Willert (1939)
37 CA 2d (Supp.) 729, 733=34.) (SQ. Pac.
(1974), supra at pp. 736,
748; $o. Pag, Transportation Co. (1975) supra.

“Lompoc, of course, has legitimate concerns
about the use of its streets. However, concern
does not confer jurisdiction. Where Ordinance
1067 exceeds Lompoc’s jurisdzct;on those
provisions are not ‘reasonable terms and :
conditions’ and SP should not be ordered to
accept them.” (7 CPUC 2d at p. 243.)

Southorn Pacific contonds that Section 1 of Ordinance 83- -

18 is unreasonable because it 7includes tracks not in use and not
in place...and it includes Kalorama Street which has been
barricaded since 1973.” _

Item 8 of the stipulation executed by the parties on
May 7 and 21, 1985 states that:

~The language in Section 1 of Ordinance 83-18
describes the same areas and tracks as :
Ordinances Nos. 482, 670 and 984° (including
main line, siding-and spurs).  Certain of these
tracks are not presently physically connected.”

It is not clear whether the part of Southern Pacific’s
argument relating to Kalorama Street rests on its contention
heretofore rejected of a perpetual franchise for its main lxne-

There are tracks not physically-connected to the main line or othe*‘a":k

trackage. If these tracks have been abandoned and no longer part L
of Southern Pacific’s operations they ought not be subject to*the o
franchise. However, if these tracks are used and use:ul Ain

Southern Pacatzc’ operations or are being held for future use they‘_*
are reasonably subject to inclusion in the franchise.
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Southern Pacific argues that Section 3 of Ordinance 83=18
is in excess of San Buenaventura’s jurisdiction. That section
provides that: | ) |

” i : . Pursuant
to prior promises of grantee and its officers,
employees, and agents, continuous welded rail
shall be installed by grantee between the
crossings of Lemon Grove Overpass and Garden
Street excluding the area within crossings if
grantee so chose. The installation of said
continuous welded rail shall be phased as
follows:

#(a) The area from Kalorama Street to Garden
Street is to be installed prior to
December 31, 1984, and

#(b) The balance of the installation is to be
installed prior to December 31, 1985.

“All fixtures and things to be constructed by
grantee hereunder shall be maintained as
provided by lawful governmental authority as
may have jurisdiction in the premises; and
willful failure and neglect of the grantee
hereunder to observe all the requirements of
such standard, after reasonable notice -
requiring it to observe the same shall be a
ground for the review of this franchise and of
all rights, privileges and-benefits accruing
to the grantee hereunder, said review being
pursuant to section 20 hereof.”

San Buenaventura argues that this section does not invade
Commission jurisdiction and that it only reserves to the city the
right to review the franchise if Southern Pacific does not comply.
There is no merit in this contention. '

A similar provision was held to be in excess of a city’s
jurisdicticnxand'void_in,Lgmpgg. (7 CPUC 24 at pp} 241~43.) The
record indicates that there are five crossings at grade over the’.‘
main line twacks soﬁght to be encompassed by Ordinance 83-18. Thefﬁ
Commission Mas exclusive jurisdiction over these crossings and bas
established detailed rules for their construction and maintenance. .
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(PU Code § 1202; GO 72B.) Any changes in trackage between
crossings will have a relationship to the crossings. The holding
that the regqulation of longitudinal track between crossings is a
natter of statewide concern and not a municipal matter is
applicable. The purpose of statewide regulation would be defeated
if cities aleong Southern Pacific’s main line could, through
franchise ordinances, impose disparate trackage requirements. We
find Section 3 of Ordinance 83«18 to be in excess of San
Buenaventura’s jurisdiction and void. Southern Pacific should not
be required to accept a franchise with this provision in it.
Southern Pacific next contends that Section 4 of
Ordinance 83-8 is unreasonable because it delegates San
Bueraventura’s police power to permittees or franchisees and may be
in conflict with GOs of the commission. San Buenaventura argues

that Southern Pacific accepted a similar provision in a franchise .

it accepted from the City of leos Angeles.
Section 4 prov;desothat.

~Section 4: Reservation of Certain Rights. The
privilege granted by this franchise does not
limit or affect the right and power of the City
or its permittees or franchisees to construct,
install, maintain, repair, renew, operate, use:
or remove proprietary properties in any public
street, provided that any such work shall not
unreasonably interfere with the use of any
existing tracks in such public street. Grantee
shall be notified of any such proposed
construction and afforded an opportunity to be
beard thereon.”

The City of Los Angeles franchise referxred to by San
Buenaventura wyas neot the subject of litigation hefore the
Commission. In LOompoc we considered a similaxr provision and held
that:

~Section 16 provides that:
~re City Council, in granting the franchise,

expressly reserves the right to pave,
mncadamize, oil, gravel or otherwise improve or
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renew any of the city streets or to lay gas,
water, sewer, storm lines and drains and other
public utility lines and structures, said work
to be done so as to affect any tracks as little
as practicable.

7The section is invalid because it is too broad.
Lompoc certainly has the right to pave and
maintain those portions of a street outside the
area related to railroad operations and to put
other utilities in those portions of the
street. However, the area encompassed by the
tracks and required clearances (GOs 26D, 118)
are subject to the jurisdiction of the
Commission.” (7 CPUC 24 at pp. 247-48.)

Section 4 of Ordinance 83-18 has similar deficiencies and
the same result should be obtained. - : o

Southern Pacific argues that Section 5 of Ordinance 83-18 -
is unreasonable and similar to ones held to be void in Lompoc and
Doogan. That section provides that:

” -

Sectlon 2; _changes Required by Public
. . Inprovements. The grantee shall at its

expense, protect, support, temporarily
disconnect, relocate in the same street, or
remove from any street any franchise property
when required by the City by reason of traffic
conditions, public safety, change or -
establishment of street grade, or the
construction of any public improvement or
structure by any governmental agency acting in
& governmental capacity, provided that all such
work required by this section shall be subject
to federal and state laws and standards when
and as applicable; provided that grantee shall
have the privileges and be under the
obligations as are provided elsewhere herein;
provided, however, that with respect to
franchise property within a state freeway which
wacs not a state highway at the time such ‘
franchise property was originally installed
therein, the obligations of the grantee shall
be as provided by applicable -law and by such
agreements between the grantee and the state as
may be applicable thereto. -
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#This section shall have no application to any
grade separation project as to which cost
allocation provisions of any statute of the
State of California might otherwise be
applicable.” .

San Buenaventura arques that the provision requiring work
to be subject to federal and state standards, when applicable,
cures the deficiencies in the sections held to be veoid in Lompoc
and Doogan. This is not correct.

In Lonpoc we held:

“The provision is invalid. It is an attempt to
regulate railroad operations which are beyond
the jurisdiction of Lompoc. The grade of
railroad tracks is a matter of statewide
concern. There are specific statutes and GOs
dealing with the grade at c¢rossings. (PU Code
§ lZOl,)Et seq., GOs 72B, 88.) (7 CPUC 24 at
p- 246. - . \

The language added by San‘Buenaventura does not cure the
defect. The c¢ity simply has no jurisdiction by franchise, or ‘

otherwise, to determine ¥hether or when changes‘shouldlbe made to
the grade of railroad tracks which is a matter of statewide
concern. ‘ E ‘

Southern Pacific contends that'Sections'8~and 12 of
Ordinance 83-18 are invalid. These provisions provide that:

~Section 8: Ridhts Reserved to City. There is
hereby reserved to the City every right and
power which is required to be herein reserved
or provided by any legal provision of the
Charter of the City or ordinances, rules or
requlations of the City, including but not
limited to provisions relating to street work,
street excavation permits, or use, removal or

1 In Doogan the Commission held that Section 139 of the Los o
Angeles County Ordinance to be “illegal, improper and void...” (76
CPUC at p. 757.) Section 139 is similar to Section 5 of Ordinance
83-8. The entire ordinance is attached to the Doogan decision but -
is omitted in the printed reports. A . : ‘

- 18 =
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relocation of franchise property, and the
grantee by its acceptance of this franchise
agrees to be bound thereby and to comply with
any action or requirement of the City in its
exercise of any such right or power.

”“Neither the granting of this franchise nox any
provision hereof shall constitute a waiver or
bar to the exercise of any right or power which
irrespective of this franchise heretofore could
hgve been or hereafter may be exercised by the
City.

“The rights of the City to review this franchise
as provided in this ordinance are in addition
to all other rights and remedies which may
otherwise accrue to the City by reason of any
failure or refusal of the grantee to comply
with any provision hereof.” ‘

~gection 12: Resexrvation. This franchise is
granted subject to reservation to the City of
San Buenaventura of all the rights and powers
and subject to the provisions of Article XIV of
the Charter of the City of San Buenaventura and
is also granted subject to the State
Constitution and the right is reserved to
review this franchise pursuant to section 20
hereof for noncompliance with any of the
conditions thereof.”

Southern Pacific contends that these sections are
invalid. It argues that Section 8 improperly requires it to
acquiesce in actions net yet taken or contemplated by San
Buenaventura, which might include impermissible'brdinances dealing
with street work and’the'relocating'or‘removal of tracks. Southern
Pacific also argues that insofar as Section 8 refers to the city
charter, it, as well as Section 12, are invalid. Southern Pacific
cites the following city ch;rter'sgctions'in support of this |
position. ' . ‘

Sections 1400 and 1401 allegedly deal with procedures for .
franchises which are governed by PU Code § 7555 and its
predecessors. Section 1403 allegedly conflicts with franchise
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rights granted by the State in PU Code § 7526 (e) and its
predecessors. Section 1404 allegedly grants the City unqualified
rights to condemn the railroad without authority from the
Commission oxr the ICC. Section 1405(a) allegedly requires
railroads to agree to any later changes in ordinances and to obey
ordinances which may conflict with the Commission’s jurisdiction.
Section 1405(b) allegedly does not provide for challenging claims
by the City and is therefore unreasonable. Section 1405(c) is
alleged to be far too broad because it does not exclude City’s own
negligence. Section 1405(d) is alleged to be in direct conflict
with rulings in Lompoc and Deooaan. Section 1465(9) allegedly
provides for compensation without limit and subject to change at
any time under Section 1405(a). Section 1406 is alleged to
conflict with PU Code § 7226 with respect to granting railroad
franchises and allegedly invades the jurisdiction of the Commission
and Interstate Commerce Conmission. _

We need not tarxy on this point. San Buenaventura does
not need a franchise provision to retain or exercise its ' |
jurisdiction and authority to-legislate on municipal affairs. R
Sections 8 and 12 of Ordinance 83-18 are impermissible attempts tdl_‘
obtain jurisdiction over matters of statewide concern. -

Southern Pacific contendsithat'Section 10 of Ordinance
83-18 is void because it attempts to regqulate an area fully =
occupied by GO 135. San Buenaventura-cohtends that section is
consistent with Commission jurisdiction. Section 10 provides that:

#section 10; Obstruction of Crossings. In
furtherance of the rules, requlations and
orders of the California Public Utilities

' commission, the grantee shall nevexr suffer or
permit any car or engine to stand upon or
obstruct any open or traveled street’'or track
for a longer period than set forth .in General
Orders of the Public Utilities COmm1551on of
the State of Calizornxa-A
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Blockage of grade crossings is a matter of statewﬁde
concern. The Commission has occupied the field in GO 135.
Viclations of the GO are punishable by contempt. (Cal. Const.,
Art. XII, Sec. 6: PU Code § 2113; Re So., Pac. Transp. €o. (1981) 6
CPUC 2d 336.) In addition, GO 135 delegates to local prosecutors
the authority to prosecute for noncompliance with it:

#10. The district attorney of the proper county
or the city attorney designated to prosecute
nisdemeanors in his stead shall prosecute
noncompliance with this General Order by means
of a2 misdemeanor complaint issued against the
railroad corporation in accordance with Chapter . .
11, Part 1, Division 1 of the Public Utilities

Code.”

The attempt to use franchise revocation to enforce
provisions of a GO dealing with a matter of statewide concern is
impermissible. This is particularly so where there is a
comprehensive statutory scheme providing for the enforcement of GO
135. (PU Code §§ 2101-2115.) ‘ ’

Southern Pacific contends that Section 11 of Ordinance
83-18 is void because it attempts to include trackage of the
alleged perpetual franchise. It alsofafgueS'that the formula
adopted is unreasonable. That section provides:

nﬁﬂsi‘gn ]]- ggnﬁigg:g:jgn nnd mmgn-g.

“A. The grantee, by the acceptance of this
franchise, hereby agrees to pay to the City of
San Buenaventura the sum of Nineteen Thousand
Five Hundred Seventy=-Five Dollars and Ninety-
Seven Cents ($19,575.97) and the expenses
necessary for the publication of this ordinance
in the manner required by law.:

“B. In August of each year, beginning in 1983,
the grantee shall pay to the City for each
track in place the preceding January 1, the
sum Of .283 cents per foot for each foot or
fraction thereof, as measured along the center
line of the track and within a City street or
City property as payment for that fiscal year
{i.e., August 1983 payment shall be for fiscal
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year July 1, 1983-June 30, 1984). The annual
payment accruing to the City shall be increased
or decreased by the same percentage difference
that the final ’‘producer price index=all
commodities’ (1967 = 10Q) for that year varies
from the level in 1967 of 100. Checks shall be
made payable to the City Treasurer.

”C. Should any payment required not be made
within the time provided therefor, the grantee
shall further pay interest on any such amount
due at the rate of one and one-half percent
per month from the last day of the franchise
payment period for which said payment was due.

”“D. Additionally, no further annual charges

will be made after July 1, 1978, by Southern
Pacific Transportation Company for future or
existing agreements between the parties hereto,
including the following described easements"

* * *
(12 described easements are omitted]

With resgect to said described easements, City
will notify grantee upon removal of said

facilities from service.” _

As indicated, Southern Pacific perpetual franchise was
supplanted by waiver and/or novation in 1937 when it accepted the
franchise in Ordinance 482. Thorefore;'ﬁain Iine trackage is
subject to franchise fees. : ,

The argument about thetformula being unreasonable relates
to the inclusion of main line trackage. The formula sought to«be
applied by San Buenaventura is the same as utilized in Los Angeles™
and found to be reasonable in Lompoc. Southern Pacific should be
regquired to execute a franchise with this proviszon.

Southern- Pacific contends that Section 19 of Ordinance
83-18 is invalid because it conflicts with PU Code’ 5§ 761, 762, .
768, and construction practices’ governed by GOs. San Buenaventura
argues that the section uses language found to be permlsszble in
Lonpoc.
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Section 19 provides that:

7Section 19;  construction. The work of
erecting, constructing, laying, replacing,
repairing, or removing facilities authorized
undex the franchise in, upon, over, under,
along or across any streets shall be conducted
with as little hindrance 'as practicable to the
use of the City streets for the purpose of
travel, and as soon as the erecting,
constructing, laying, replacing, repairing, or
removing of any of said facilities is
completed, ‘all portions of the City streets
which have been excavated or otherwise damaged
thereby shall be replaced in as good condition
as the same was before such work. All such
work shall be protected as provided in the
Manual of Warning Signs, Lights and. Devices for
Use in Performance of Work Upon Highways issued
by the California Department of Transportation,
Division of Highways. The grantee shall be
responsible for, and shall save the City, its
officers and employees free and harmless from,
all damages ox liability or claims thereof or
arising from any damage or. injury suffered by
any person by reason of any excavation or
obstruction~being'imgroperly guarded during
said work, or the failure of the grantee to
properly perform, maintain or protect any phase
of the work; except that the City shall be
responsible for its own acts or omissions.”

Section 19 is reasonable. Unlike Lompog, it does not
attempt to set local standards-:br;construction. The requirement
for utilizing warning devices for street-constructionlspecifiéd in
the manual issued by the California Department of Transportation is E
reasonable. o | S | S

Southern Pacific contends that Section 21 of Ordinance
83-18 is invalid because it invades the exclusive jurisdiction of
the Commission. That section provides that: - '

»
contract. In furtherance of public policy to
promote the settlement of cost apportionment by
contract rather than requlation, if, either
before or after the granting of a franchise,
the grantee of such franchise and the City or a
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public entity enter into a contract as to how
the costs or expenses, or both arising from the
erection or maintenance, or both, of warning or
protective devices authorized or oxdered by the
public utilities commission of the state, or
the permanent or temporary relocation of any
facilities, shall be apportioned to or between
the parties while such contract is in effect,
the terms therxeof shall control insofar as they
may be inconsistent with any other provision of
this Ordinance.”

San Buenaventura relies on dicta in So, Pac. Trans. Co.
(1975) 78 CPUC 593 at page 600 to support the challenged language.
In that case the Commission stated: ~It is noted that Section 10-
63 is not challenged by SP. We will not rule on these two
sections...” (Ibid.) However, in Doogan an attempt tofregul&te-
the apportionment of costs for crossing protection by franchise was
at issue and found to be void. (76 CPUC at p. 757 where Sections
217 and 218 of the county ordinance were found to be void. See
also discussion at pp. 748-49.) While public policy may favor the

resolution of individual cases by contractual agreement it does.not?i--"

support the ousting of the cOmmiSSion’s exclusive jurisdiction over .
grade crossings by local zranchise*p:bvisions. , - P

. Seuthern Pacific contends that Section 23 of Ordinance
83-18 is unreasonable because it does not name applicable federal - -
agencies and ignores rights or obligations subjéct‘to federal
preemption. That‘seétion provides that:

~Section 23: _Conflicts. In furtherance of the
‘rules, regqulations and orders of the California
Public Utilities Commission, said rules,
regulations and orders shall govern whenever
any conflict may exist between them and the
oxdinances, codes, rules and regulations
adopted as prescribed by the City.»  °

We find that if the appropriate federal agencies were
added to the text, Section 23-wou1d'be_reasonable- ‘ N

Scuthern Pacific contends that Section 24 of Ordinance .
83-18 is unreasonable. That section provides that:




C.83-08-05 ALJ/DBJ/vdl

' Section 24: Severabilitv. To the extent that
any provision hereof should improperly or
invalidly impair any obligation of contract or
any ’‘vested right’, or be illegal, invalid or
unconstitutional, in any fashion or as applied
to any person or circumstance, then the same
shall not apply so as to have any such effect
and any such provision or application shall be
deemed severable. It is the intent of the City
Council in enacting this Orxdinance to legislate
within the bounds of its legal power and
authority, and no further. It is the further
intent of the City Council that the invalidity
oxr inapplicability of any provision of this
Ordinance to any person or circumstance, shall
not affect other provisions or applications
which can be given effect without the invalid
provision or application, and to this end, each -
section, subsection, sentence, clause, phrase
and provision of this Ordinance is declared to
be severable. The invalidity of any provision
of this Ordinance shall not abate, reduce, or
otherwise affect any consideration or other
obligation required of a franchisee of any
franchise.” o .

We do not fathom Southern Pacific’s objection to this
section. Unlike ngﬁggn where the county sought to revoke the
entire franchise if certain proviéions were held to be void or ) ;
invalid, Section 24 appears to be a standard severance clause which
gives vitality to those provisions and applications held to be
permissible. : 3 :
| As in Lompoc, the Commission will not attempt to draft an
ordinance but require Southern Pacific to execute a properly ‘
drafted one. | o

7The Proposed Report does not attempt to draft
an ordinance for Lompoc. It holds that various
sections are invalid. Similar provisions were
held to be invalid in prior Commission ‘
decisions. (Se. Pag. Transportation Co. (1974)
76 CPUC 736, review denied January 29, 1975

SF 23191 and 231927 T

(1975) 78 CPUC 593.) In view of the many
‘invalid provisions of Ordinance 1067, the :
Proposed Report correctly holds that SP is not
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required to execute a franchise containing
these provisions but shall be required to
execute one that Lompoc may hereafter enact,
which is not in excess of its jurisdiction.

7’/When, as here, a statute contains
unconstitutionally broad restrictions and its
language is such that a court cannot reasonably
undertake to eliminate its invalid operation by
severance or construction, the statute is void
in its entirety regardless of whether it could
be narrowly applied to the facts of the
particular case before the court. The only way
in which the statute now at issue could be
limited to a proper scope with respect to the
officials and employces of plaintiff city would
be by recading into it numerous qualifications
and exceptions, thereby performing a wholesale
rewriting of the statute which the courts
cannot reasonably be expected to undertake.
(Bagley v _Waghington Township Hospital Dist.,
supra, 65 Cal. 2d 499, 508-509, and cases
cited; Foxt v Civil Service com,, supra, 61
Cal. 2d 331, 338-340.) We conclude that the
statute is unconstitutional in its entirety.’
( ~Ry= = ' (1970) 2 ¢
3d 259, 272.)* (7 CPUC 24 at p. 237.)

No other ppints require discussion. The Commission makes
the following additional findings and conclusions. '

Iv.mnienaunw

9. There are five crossings at grade with Southern Pacific’s ;‘
main line tracks in the area encompassed by Ordinance 83=18. '

10. The following statutes confer jurisdiction in the
Comnission generally over all railroad operations. PU Code § 315,
556~57, 560-61, 581-84, 701-02, 706, 761~65, 767, 768~-69, 7526 et
seq. The following GOs were adopted pursuant td»the'authority of
these statutes: GOs 22B, 26D, 33B, 36E, 72B, 75C, 88, 108, 110,
118, and 135. AR -




C.83-08=05 ALJ/DBJ/vdl

»

11l. Cal. Const. Art. XIXI, Sec. 6 and PU Code §§ 2101-«2115
provide a comprehensive constitutional and legislative scheme for

the enforcement of matters of statewide concern with respect to
railroad operations.

12. Section 1 of Ordinance 83-~18 would be reasonable if it
applied only to tracks which are used and useful in Southern
Pacific’s operations or are being held for future use. 7

13. Section 23 of Ordinance 83-18 would be reasonable if it
included appropriate federal agencies. '

14. Sections 3, 4, 5, 8, 10, 12, and 21 of Ordinance 83-~18
are not reasonable because they contain provisions,which'deal with
matters which are solely or pr;marily'thhin the jurisdiction of
the Commlssxon.

15. Sections 1l and 24 of Ordinance 83-18 are reasonable.

16. It would be reasonable to require Southern Pacific to .
accept and execute a franchise'with San Buenaventura which is not. -
inconsistent with the findings and\éonélusiqns_set forth herein.

V. ggnggﬁgignﬂ Q:]zﬂg':

1. Regulation of railroads 1n Calzfornia is a matter of
statewide concern and not a municipal affazr. .

2. The Commission has pr;mary and paramount jurlsdzctzon :
over the construction and maintenance of railroad tracks.whzch run’
longitudinally in city streets. The COmmass;on has exclusive.
Jurisdiction over grade crossings and railroad tracks at these
crossings. | _

3. The perpetual tranchiéevgranted-séuthern'Paciric'in
Ordinance 16 was superseded by the‘rined texrm franchise in
Ordinance 482 as the result of waiver and/or novation which
resulted from Southern Pacific’s applylng tor and accept;ng
Ordinance 482.
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4. PU Code § 7555 provides that no railroad corporation may
use the streets of a municipality or any municipal land therein
without the authorization granted by a two-thirds votes of the
governing body of the city. Section 7555 also provides that a
franchise or permit should be granted on reasonable terms and
conditions unless the governing body finds that granting the
franchise or permit would be detrimental to the public interest of
the city. '

5. Franchise conditions which are beyond the jurisdiction of
a municipality and which deal with matters whese regulation has
been placed solely or primarily within the. jurisdict:.on of the
Commission are not reasonable terms within the meaning of § 7555.
In detexmining whether granting a franchise would be detr;mental to
the public interest of a city, the governing body cannot consider
matters outside its jurisdiction.

6. Sections 3, 4, 5, 8, 10, 12, and 21 of Ordinance 83-18
are illegal, improper, void and in excess of San Buenaventura s
jurisdiction insofar as San Buenaventura seeks to.apply them to a
railroad corporation whose operations arxe a matter of statewide
concern and whose regulation has’ been delegated ‘to the Commission.

7. Sectlons_3, 4, 5, 8, 10, 12, and 21 of Ordinance §3-18
are illegal, improper, void, and in excess of San Buenaventura’s.
jurisdiction insofar as«San,Buenaventura'seekSrtoeappiy'them,to‘ L
grade crossings which are within-thevexclusive jurisdiction of the .ﬁt
Commission and the construction and maintenance of other rallroad
trackage which is within the primary jurlsdzction of the.
Commission, each being a matter of statewide concern whose
regulation has been delegated to the Commission.

8. Southern Pacific should be ordered- to-accept and execute
a franchise which San Buenaventura may hereafter enact _containing.
terns and conditions not Lneexcess of. San Buenaventura’s
jurisdiction. :
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9. Southern Pacific should be authorized to continue
operations in San Buenaventura until such time as San Buenaventura
enacts a franchise ordinance which does not contain provisions in
excess of its jurisdiction.

QRDER

IT IS ORDERED that:

1. Sectiens 3, 4, 5, 8, 10, 12, and 21 of Ordinance 83-18
enacted by the City of San Buenaventura (San Buenaventura) are
invalid. Southern Pacific Transportation Company (Southern
Pacific) is not required to execute a franchise with San
Buenaventura that contains these provisions.

2. Southern Pacific is authorized to operate and maintain
its trackage in Southern Pacific until such time as San
Buenaventura enacts a franchise ordinance which does not contain
prOViSions,in excess of its jurisdiction. At such time as San

Buenaventura nay hereafter enact a franchise ordinance which is not .

in excess of its-jqrisdiction, Southern Pacific shall accept
execute and comply with the franchise.
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3. The Commission retains continuing jurisdiction over this

matter to make such further orders consonant with its jurisdiction
to inmplement this decision and such furthexr orders which may be
necessary for the public safety, convenience, and necessity.

This order becomes effective 30 days from today.

Dated MAR 0 9 1088

, at San Francisco, California.

ANLEY WwW. HULEIT
ST. Ptcsidentv

DONALD VIAL ,
FREDERICK K. DUDA. ;
C. MITCHELL WILX
JOEN. B. OHANIAN"
Corpmisdoners

nO\-_D RY p'h,; ABOVE
SSICNERS ‘ooAv

//% i

Vic‘or Wc...scr. Ewcunvo Durecror
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ATTAC‘HME\I’I‘. A | Clt\/ Of

SAN  Bucnaventura

MISSION SAN BUENAVENTURA - FOUNOED 1782

STATE OF CALIFORNIA )
COUNTY OF VENTURA ) ss
CITY OF SAN BUENAVENTURA )

.

1, -BARBARA J. KAM, City Clerk of the City of San
Buenaventura. Californla -do- hereby certify that the
attached is a~full, "true -and correct copy of:

City of San Buenaventura Ordinance No. 83-18:
An QOrdinance of the City -oFf San Buenaventura
Granting to Southern Pacific.Transportation
Company the Right to Maintain and Operate
Railroad Tracks Over, Across, and Upon Fron:
Street (Harbor Boulevard) and Across Qther
Streets . :

which is on file in my of71ce and ot whxch I am the lecaT
custodian. .

Dated this 17sn . 'day of __ May . 1583 .

4 Lt Aﬁfﬂ/

‘6zrbara J4;K2m: (o Nl
ity Clerk

EXHIBIT €

pPOST OffICE BOX 99 « VENTURA, California - 93002 (803) 634-7500
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ATTACHMENT A

ORDINANCE NO. 83-18

AN ORDINANCE OF THE CITY QOF SAN BUENAVENTURA
GRANTING TO SOUTHERN PACIFIC TRANSPQRTATION
COMPANY THE RIGHT TO MAINTAIN AND OPERATE
RAILROAD TRACKS QVER, ACROSS, AND UPON FRONT
STREET (HARBOR BOULEVARD) AND ACROSS OTHER
STREETS

The Council ¢f the City of San Buenaventura dces ordain
as follows: _

Section 1: Nature and Extent of Grant. That subject
to each and al] terms and conditions contained in this
Ordinance and in other ordinances and regqulations of the
City oFf San Buenaventura (herein called “City"). the right,
privilege and franchise be and the same s hereby granted
%o Southern Pacific Transportation Company, a corporation,
(herein called "Grantee") its successors and assigns, to
construct, install, maintain, replace, retain and operate,
for a period of twenty-five (25) years, commencing on Auguss:
20, 1978, and ending at 12:01 a.m. on the 20th day of Auguss:
2002, standard gauge rafliroad tracks and to operate a
railroad for the transportation of persons and propersty
over such tracks, upon, over, and across s4reaxs and pudlic
property in the City of San Buenaventura a:t the locations
cescribed in Exhibit "A" attached hereto and made pars:

hereof. , o

Section 2: Limitation Usen Grant. Nothing herein
contained shall be conscrued as impairing the right of the
City of San Buenaventura to apply to the Public Utility

~Commission, or other similar body of the State of California, . .. ..

for an order requiring. the company to.install road crossing
gates or other proper warning signals, or to require the
observance by the grantee hereof of any lawful regulation,
including, but not limited to, those pertaining to ‘the speed
of trains, ringing of bells, or blowing of locomotive
whistles. : - - B A

0% Y0 /R0
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Section 3: Continuous Welded Rail. Pursuant to prier
promises 0f grantée and its orricers, employees, and agen:s,
continuous welded rail shall be installed by grantee between
the crossings of Lemon Grove Qverpass and Garden Street,
excluding the area within crossings i¥ grantee s0 chose.

The installation of said contunuous welded rail shall be
phased as follows:

(a) The area from Kalorama Street to Garden
Street is to be installed prior to December
31, 1584, and

(b) The balance 0F the installations is to be
. installed prior to December 31, 1985,

A1l fixtures and things to be constructed by grantes
hereunder shall be maintained as provided by lawful
governmenbaT authority as may have jurisdiction in the
premises; and willful failure and neglect of the grancee
he*eunder to observe all the requirements of such standard,
afzer rezsonable notice requiring it to observe the same
shall be a ground for the review of this franchise and o7
a1l rights, privileges and benefits accruing to the grantee
hereunder, said review being pursuant to-sacfion 20-h@* eoy

Sec:ion-ii Reservation of Coer=ain Ryehes. T
granteg Dy this Trancnise does noet limit or atiec
and power of the City or its. permitiees or f--nchisees
canserucs, Tns.ani, maintain, rﬂpa1r, renew, operate, use
or remove proprietary properties in any public streeat,
provided that any such werk snauT not unreasonabdbly 1nbe*‘e"°
with the use oFf any existing tracks in such public s.re-u,
Grantee shall be notified of any such proposed consiruct
and afforded an opportunaty to be heard thereon.

Section S- Chances Reauired bv Public Imorovemen.s.
The grantee shall at 1ts expense, protect, sSupport, tempe-
rerily disconnect, .-refocate in the same street, or remove
frem any street any franchise property when required by the
City by reason of traffic conditions, public safety,’ change
or establishment of street grade, or the construction of
any public: 1mprovement or structure by any governmental
agency acting in a governmental capacity, provided that all-
such work required by this section shall be subject to -
federal and. state 1aws and standards when and as applncable,

EXtiist] &
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. provided that grantee shall have the privileges and be
under the obligations as are provided elsewhare herein;
provided, however, that wi%h respect to franchisge property
within a state freeway which was not a state highway at <he
time such franchise property was originally installed
therein, the obligations of the grantee shall be as proviced
by applicable law and by such agreements between the grantes
and the state as may be applicable there%o.

This section shall have no application to any grade
separation project as to which cos= allocation provisions
of any statute of the State of California might otherwise
be anpTlicable.

Section 6: Indemnification. It is underssood and
agreed .that nelther the City, nor any officer or employea
thereof, is responsibie for any damage or IiabfTity'occurring
by reason of anything done or omitted to be done by the .
grantee under or in connection with.any_work;'authority or
Jurisdiction delegated to the grantea under this Ordinance
and Agreement. It s also uncerstood and agreed that the
grantae snall fully indemnify and hold the City harmless
from any damage or 11abiTity occurring by reasen of anything
done or omitted. to be done: by the grantee .under or in connection
with any work, autherizy or Jurisdiction deTegated to %he
grantee under this Ordinance and Agreemen=.

It is understood and agreed that neizh v the grantee,
nor any officer or emploves theres?, is responsisie Ffor any
damage or Tiabi1ity-oc:urring‘by reason of anything done or
emitted to be done by the City. under or in connection wi=n
any work, authority or jurisdic<ion deTegated to the Ciwy
under this Ordinance and Agreement. It s alse undersiood
and agread that the City shall fully indemnify and hold the
grantee harmless from any damage or 17abiTity occurring by
reason ot anything done or omitted to be done by the City = o
under or in connection with any work, authority or jurisdic=ion
delegated to the City under this Ordinance and Agreement. - -

Section 7: Interpretation of Franchise. Time is oF .
the essence of this franchise. By accepting or permitting
performance of any obligation due from the grantee. under
this franchise after the due ‘date thereof, the City shall

EXHRT £
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not waive or bar its right to require prompt perforwance
when due of all other obligations of the grantee arising
under this franchise.

Each power, right or privilege reserved to or provided
for the City, herein or by law, and each duty or obligation
upon the grantee, provided herein or by law, is independenu,

cumulative and additional.

Section 8: Rights Reserved to City. There is hereby
reserved to the City every rignt and power which is requnred
to be herein reserved or provided by any legal provision of
the Charter of the City or ordinances, rules or regula.wons
of the City, including but not limited to provisions relating
to street work, street excavation permits, -or use, removal
or relocation of franchise property, and the grantee by its
acceptance of this franchise agrees to be bound thereby.
and to comply with any action or regquirement of the City in
its exercise of any such right or power.

Neither the granting of this franchise nor any provision
hereof shall constitute a waiver or bar to the exercise of
any right or power which irrespective of this franchise
heregofore could have been or hereatTter may be exercised by
the City.

The rights of the City to review this franchise as. = .
provided in this ordinance are in addition to all other righais
and remedies which may otherwise accrue to the City by reason’
of any fajlure or refusal of the grantee to comply with any
provision hereof,

Section S§: Construction Perijod. In the event that the
instaT1ation, cons<ruction, reconstruction, presence, or
operation o grantee's franchise property shall make necessar
the construction or installation of any drainage facilities,
the altération of any street improvement, or the alteraticn
or relocation of any physical property theretofore in place

in any street, the grantee shall promptly perform such work
and restore safid street.

Section 10: Obstruction of Crossinas. In furtherance
of the rules, regulations and orders of the California
Public Utilities Commission, the grantee shall never suffer . . o
or permit any ¢ar or engine to stand upon or obstruct any open or .
trave1ed street or track for a longer period than set for.h




C.83=-08-05%

"ATTACHMENT A

in Gemeral Orders of the Public Utilities Commission of the
State of California.

Seetion 11: Conzideration and Expense.

A. The grantee, by the acceptance of this franchise,
hereby agrees to pay to the City of San Buenaventura *he sun
of Nineteen Thousand Five Hundred Seventy-Five Dollars and
Ninety-Seven Cents ($19,575.97) and the expenses necessary

for the publication of this ordinance in the manner required
by Taw. .

B. In August of each year, beginning in 1983, the
grantee shall pay to the City for each track in place the
preceding January 1, the sum of .283.cents per foot for each
foot or fraction thereof, as measured along the center line-
of the track and within a City street or City property as
payment for that fiscal year (i.e., August 1983 payment
shall be for fiscal year July 1, 1983-June 30, 1984). The
annual payment accruing to the City shall be fncreased or
decreased by the same percentage difference that the final
"producer price fndex-2all commodities”" (1967 = 100) for tha:
year varies from the level in 1967 of 100. Checks shall be
made payable to the City Treasurer.

c. Should any payment required no% be made within 2
time provided therefor, the grantee shall further pay interess -
on any such amount due at the rate of one and one-half. .
percent per month from the last day of the franchise paymenzs
period for which said payment was due.

D. Additienally, no further annual charges will be
made after July 1, 1978, by Southern Pacifiec Transportation
Company for future or existing agreements between the parzies
hereto, including the following desecribed easements:

2) Lezse Audit No. 65823, July 25,
1972, for 6-inch, 8-inch and
12-inch water lines, Casitas Vista
Road between Mile Posts 398.0 and
402.4, Deed No. 3197.

Lease Audit No. 145998, Januery 1,
1965, for a 2-inch water Tine,
Bridge No. 396.87 (Hobo Jungle),
including the reinstallation thereof.
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Lease Audit No. 66707, March 11,
1937, for a 24-inch reinforced
concrete pipe.

Lease Audit No. 164343, August 3,
1970, for a private road ¢rossing,
Hobo Jungle.

Agreement, October 18, 1926, for
one 10-inch and. two 12-inch cast
iron sewage pipes, Engineer's '
Stations 2735+40.20, 2752+57 and
2707+00. .

Agreement, July 15, 1926, for an
8-inch water line at Engineer's
Station 2706+15, Ocean Avenue.

Agreement, August 1, 1925, for a
6-inch water Yine, Engineer's’
‘Station 2725+6%.

Agreement, May T,.TQZS,‘for 2
14-inch water 1ine, Engineer's
Station 13+T4. . -

Agreement, August 1, 192¢, for
2 10-1inch water line, gravity
flow, Engineer’s Station 307+45.

Lease Audit No. 1040270 and Lease
Audit No. 184569, June 19, 1878,
for the Saticoy sewer pipeline
¢rossing. . - -

k) Don1on_P1azé Storm Drain Easement.

1) Lease No.‘094355 for sewer ﬁipe.

With respect to said'deScfﬁbed easements, City will
notify grantee upon removal of said facilities from service.

Section.12: Reservation. 'This franchise s granted '
subject to reservation to the City of San-Buenaventura of
a1l the rights and powers and subject to the provisions of -
Article XIV of the Charter of ‘the City of San Buenaventura

EXHIBIT 2
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. and is also granted subject to the State Constitution, and
the right is reserved to review this franchise pursuant o
section 20 hereof for noncompliance with any of the con-
ditions thereof.

Sectien 13: Failure to Discharge Obligations. Upon
failure of the grantee in the discharge of anry obiigation
under this Ordinance, to promptly maintain oOr repair stireet
pavement, or other street improvement, or to remove any
abandoned track and to restore fimprovements after receipt
of written notice from the City, the City may do such work .
and the grantee shall reimburse the City therefor within
ten (10) days after receipt of the statement of the City's
expense. : .

Section 14: Taxes and Possessory Interest Taxes.
Grantee snall pay and be solely responsibie for any taxes,
including possessory or other leasehold interest tax that
may be assessed by reason of this franchise and grantee's o
occupation of the premises. Pursuant to Revenue and Taxation .
Code sestion 107.6, grantee is hereby informed that a . ‘
possessory interest subject to property taxation may be.
created by this Ordinance and that the party in whom the
possessory interest {s vested (grantee) may be subject to
the paymen:t of property taxes levied on such interest.

Section 15: Acceptange. This franchise shall not
become ertective untii the grantee has filed written S
acceptance with the Clerk of .the City Council wizthin ninety
(50) days after the granting of this franchise, agreeing to
abide by the terms and conditiens oF this permit. .

Section 16: Abandonment. The franchise shal?l be
considered abandoned upon grantee's formal notification
of said change of status by the Interstate Commerce
Commission. ~ Grantee shall, in the event of such abandon-.
ment, either: o o o ‘

1) Commence within.ninety (90) days herecf
and promptly pursue to completion. the removal
from the street or other public place of 11 abandonec
property and the reconstruction and restoration of
the street and other street improvements affected

02,14 /88
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by such removal, provided that all of said work
shall be performed in accordance with City standards
for street construction and under the supervision

of the City Engineer: or

2) Authorize the City to remove all abandoned
property located within a City sireet or other
public place provided that such removal and the
restoration of the street and any other affected
property shall be completed at grantee's expense.

Section 17: Transfer of Franchise. - The franchise is:
not transterable except on the condition that the trancferee
shall take subject to the terms and condi=ions of this
Ordinance. By acceptance or causing the transfer of the
franchise or operations thereunder, the transferee agrees %o
be bound by the terms and conditions of this Ordinance.

Section 18: Permits. The grantee shail not commence
any work under the franchise until it shall have ob=ained
such permit as may be required governing excavations in, and
other werk in and upon, the public streess of =he City.
and sa2id work shall be performed in accordance with =ha
current City adopted "“Standard Specifications for Publiie S
Works Construction". .This section does no= apply to routine
maintenance of track or the s4rest or pedestrian way surface
within two feet of the outer rail of track. o

. Seetion 19: Construction. The work of erecting,
conStruc:1ng,*TE&ing,‘repladTHg, repairing, or removing
facilities authorized under the franchise in, upon, over,
under, along or across any streets shall be conducted
with as little hindrance as practicable to the use of
the City streets for the purpose of travel, and as soon ,
as the erecting, constructing, Taying, replacing, repairing,
or removing of any of safd facilities is completed, all
portions of the City streets which have been excavated
or otherwise damaged thereby shall be replaced in as good
condition as the same was before such work. All such work
shall be protected as provided fn the Manual of Warning
Signs, Lights and Devices for Use in Performance of Work
Upon Highways issued by the California Department of Trans-
portatiom, Division of Highways. The grantee shall be
responsible for, and shall save the City, its officers and

-
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- employees free and harmless from, 2171 damages or Tiability
or claims thereof or arising from any damage or injury
suffered by any person by reason of any excavation or
obstruction being improperly guarded during said work, or
the failure of the grantee to properly perform, maintain
or protect any phase of the work; except that the City
shall be responsible for its own acts or omissions.

Section 20: Revacation of Franchise. The City Manager,
upon any neglect, failure or retusal on the part of the
grantee or its assigns to observe or comply with any of the
terms or conditions of the franchise, may conduct 2 hearing
to investigate the alleged breach. The grantee shall be
afforded the opportunity to appear before the City Manager
at such hearing. If the City Manager:'should find that 2
breach has occurred he shall report his recommendation %o
the City Council. The City Council may then, upon a two-thirds
(2/3) vote, seek any remedy legally available.

Section 21: Apoortionment of Costs bv Contract. In
furcherance o7 public policy to promote tne settiement oFf
cost apportionment by contract rather than regulation, I¥,
either befaore or after the granting of a. franchise, the
grantee of such frnachise and the City or a pubifc entity
enter into a contract as to how the costis or expenses,
or beth arising From the erection or maintenance, or both,
of warning or protective devices authorized or ordered by
the public utilisies commission of. the state, or the
sermanent or temporary relocation of any facilities, shall
be apportioned to or between the parties while such contract.
is in effect, the terms thereo¥ shall contrel incovar as
they may be inconsistent with any other provisicon of
this Ordinance.

Section 22: Superseding Ordinance. This Ordinance
shall supersede and replace Ordinance No. 984, dated
August 12, 1957, granting a franchise to Southern Pacific
Company-and others. _ o

Section 23: Conflicts. .In furtherance of the rules,
regulations and orders 0t the California Public Utilities
Commission. said rules, regulations and orders shall govern
whenever any conflict may exist between them and the
ordinances, codes, rules and regulations adopted as pre-
scribed by the City. S | i :

.%.
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Section 24: Severability. To the extent that any
provision hereot should improperly or invalidly impair
any obligation of contract or any "vested right", or be
i17egal, invalid or unconstitutional, in any fashion or
as applied to any person or circumstance, then the same
shall not apply so as to have any such effect and any
such provision or application shall be deemed severable.
It is the intent of the City Council in enacting this
Ordinance to legislate within the bounds of its legal
power and authority, and no further. It is the further .
intent of the City Council that the invalidity or inap-
plicability of any provision of this Ordinance to any
person or circumstance, shall not affect other provisions
or applications which can be given effect without the
invalid provision or application, and-to this end, each
section, subsection, sentence, clause, phrase and provision
of this Ordinance is declared to be severable. The in-
validity of any provision of this Ordinance shall not
abate, reduce, or otherwise affect any consideration or
other obligation required of a franchisee of any franchise.

Section 25: This Ordinance shall take effect on the
31st day tollowing its final passage and adeption.

PASSED AND ADOPTED this _9th day o7

ATTEST:
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STATE OF CALIFORNIA )
COUNTY ‘OF VENTURA ) ss
CITY OF SAN BUENAVENTURA )

I. BARBARA J. KAM, City Clerk of the City of San Buenaventura, do

hereby certify that the above and foregoing Ordinance was passed

and adopted by the City Council of said City at a regular meeting
thereof, held on the 9th . day of . May. » 1983 by the
following vote, to wit:. ‘ .

AYES: Counc{imembers Sullard, Longo, Chaudier,
Henson, Monahan, Orrock, and McWherter.

NOES: None.
ABSENT: None.

IN WITNESS WHEREOF, -1 have hereunts set my hand and affixed the
official seal of said City this 10th day of May 1932,

EXHIBT &
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PO.S.~ A PCINT BEING THE INTERSZZNON OF THE. CENTERLINE
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Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
CITY OF BUENAVENTURA,
Complainant,

V. Case 82-08=05
(Filed August 10, 198§3)
SOUTHERN PACIFIC TRANSPORTATION

COMPANY,

Defendant.

Donald S. Greenberg, City Attorney, b
Michael R, Dowghexrty, Asst. C:i.tY
Attorney, and Kenneth G. Makatur
Deputy City Attorney, for City o
San Buenaventura, complaxnant. :

William E. Still and Anthony P. Parrille,
Attorneys at Law, for Southexry Pacific
Transportatmon company, det ant.

, o

- This is a complaint. by the c;ty of San Buenaventura (San
Buenaventura) against Southern Pacific ansportatmon campany
(Southern Pacxfzc)- San Buenaventura sgeks an order (1) requxrlng
Southern Pacific to accept a- franchise fas a condition of its
continued operation within San Buenav tura and (2) requzrlng

Southern Pacific to pay back zranchl fees‘and current_and rutureMJ-
ones. : R

A duly notxced publlc he 1ng was.held in th;s matter
before Adm;nxstratxve Law Judge (AL
Francisco on Apr;l 16, 1984. Sub 'ssion was ‘deferred pendlng _
receipt of briefs and successive st;pulatzons by the parties. ALi

Meaney having left the employment of the COEMLSSLOD, the matter'wa»
reassigned to ALJY Donald B. Ja 15-_ ‘

;
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