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CI'rl OF BtrENAV'EN'I'ORA, ) 
) 

Complainant, ) 
.' 

) 
". ) 

) 
SOOTHERN PACIFIC TRANSPORTATION ) 
COMPANY, ) 

) 

case 83-0$-05 
(Filed August 10, 1983) 

Defendant.. ) 

----------..---------~-------) 
Donald S. Greenberq, City Attorney, by 

ttiebael R. Dguqherty, Asst., City 
Attorney" and Kennetb. G. ,Hakature, 
Deputy" City Attorney, tor City of 
san'Buena"entura, complainant. 

William E. still and Anthony P. Parrille, 
Attorneys at Law, tor Southern' Pacific 
Transportation company, defendant • 

opr.rOlf 

TO-2 

'rhis is a complaint by the City of San Buenaventura (san 
Buenaventura) against Southern Pacific Transportation comp~y 
(Southern' Pacific). San Buenaventura seeks an order (1) reqc.irixi~r 

Southern,Paci~ic t~ accept a franchise as a condition of its 
continued operation within, San Buenaventura and, (2) reqt.liring 
SOuthern pacific to pay back tranchise tees, ancl current and tuture' 
ones. 

A duly noticed public hoar1nq wa~ hold in thi~mattor 
boforcA~ini!:tratiyo tAw Ju4qG (ALl') Donald C .. 'Meaney in san" 
Francisco on April l&,l984 •. Submisston was deferred pending 
receipt of briefs and successive stipulations by the parties. ,ALJ 

Meaney having left the employment of the CoD1ssion:, the lnatter was-
\, ' \ , 

'reassiqned to, AI;J Donalc:l B. Jarvis. ' The proposed decis'ion of A:!.:1' , 

Jarn.s was filed', on February 5; 1988'. Neither party filed comme~ts 
to it;.. 
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I.. Material :rssue~ 

. 
The material issues presented in this proceeding are: 
l. Does PUblic Utilities Code CPU Code) § 755S 

require Southern Pacific to have a 
franchise to conduct operations, in whole 
or in part r wi thin san Buenaventura? 

2. If a franchise is required r, is the one 
enacted by san Buenaventura reasonable? 

3. '1'0 what extent r if anYr should Southern 
Pacific be required to pay pastr present r 
and future franchise fees?' 

II. Findings of Ps 

1. San Buenaventura is an incorporated city. It was. 
formerly known as the Town of San Buenaventura (TOwn)~, 

2. Southern Pacific is a railroad corporation as defined in 
PU Code § 23.0 suQject to the jurisdiction o.f the Commission. It is' 
the sUCcessor in interest to S'outhern Pacific' Branch Railway 
Company (SPB~). The Commission takes official notice that SPBRwas. 
incorporated on April l2 r -l886 and Southern Pacificconso11dated 
with Southern Pacific on May l4 r l8S8.. (DunscolDb,"A Century of 
Southern Pacific Steam Loeomotives'" (1972 Eel ... ); Evidence Code 
§ 1341.) 

3. On October 4, 18S&,'l'own ,enacted Ordinance No. 16 
(Ordinance 16) . which granted SPBR, during the term o.f its corporate 
existence, a franchise to lay track and operate and maintain a 
railroad through Town..Ordinance 1& applied to. Southern Pacific"s., 
main line trackS within the original ,Town limits. 

4. On. January Z5~ 1937 ,San Buenaventura enacted Ordinance 
No. 482 (Ordinance 43Z) 'which granted Southern Pacific a 10-year 

franchise to construct" operate, and maintain a railroad within its. 
city limits. Ordinance 4SZ did not refer t~Ordinance l&. It 
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encompassed Southern Pacific's main line and siding and spur tracks 
which were in existenee on that date. Ordinance 482 ineluded the 
following provisions: 

WSection 4: The grantee further agrees and it is 
made a condition hereof that the speed of trains 
upon said tracks shall not exeeed twenty-five 
(2S) miles per hour for passenger trains or 
twenty (20) miles per hour for freight trains, 
and that the grantee shall comply with the 
following requirements: 

Wea) . The construction, installation and 
maintenance ~y the qrantee, at its sole cost 
and expense, of two automatic crossing signals 
approved by the state Railroad Commission, one 
on each side ot: the tracks. at the entrance·to 
Seaside Park, at or·near'theintersection of 
South Ventura Avenue with Front street at 
locations approved by the City street 
Superintendent. 

Web) The securing and supplying at. Ventura, at 
qrantee's sole cost and expense, ot:. eight (8) 
legal boulevard Stop si9'lls, with the word 
'STOP' outlined with reflector'buttons~ of a 
type approved by the State Motor VehicleAet, 
said signs to be installed and maintained by 
the City at its expense, through its Street 
Department, at the intersections of Walnut, 
Fig'Ueroa, Palm and·Oak Streets with Front 
street. 

WThe construction· of said structures shall be 
commenced within ninety (90) days from the date 
of this grant of franchise'and the requirements 
of this Section' shall be. fully complied with 
within 90 days thereafter~6 

** * 
"'Section S: That the. grantee hereof,by the 
acceptance of this tranehise authorizestbe 
City to- retain the·sum ot $lOO deposited with 
it upon the application- tor this franchise, and 
the City·ot San Buenaventura' aceepts' the same. 
in full for all expenses' connected ;wi th the . 
grantinq of this franehise~. includ'in9 the 
publication of this Ordinance. .' . 
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wSection 9: This franchise is granted sUbject t~ 
the State constitution, ana· to the provisions of 
Article XIX of the Charter of said City and of 
ordinance No. 475 of said city, applicable 
thereto, and the right is reserved to revoke 
this franchise for non-compliance with any of 
the conditions hereof. 

*Section lO: That the grantee herein shall file 
with the City Clerk a written acceptance hereof 
within ten days after the granting of this 
franchise. * . 

Southern Pacific accepted this franchise. 
S. On February 24, 1947,. San· Buenaventura enacted Ordinance 

No. 670 (Ordinance 670) which granted Southern Pacific a 10-year 
franchise to construct, operate, and maintain a railroad within its 
city limits. Ordinance 670 did not refer to Ordinances. 16 and 482'.', 
It encompassed Southern paCifiC'S, main line and the siding and spur 
tracks which were in existence on that date. ordinance 670 
contained provisions identical to sections 8" 9,. and 10 . of 
Ordinance 482. Southern' Pacific accepted this fran~hise • 

6. On August 13, 19S7, San Buenaventura enacted Ordinance' 
No. 984 (Ordinance 984) which granted Southern Paeifie a 21-year 
franchise to. construct, operate, and maintain a railroad ~ithin its 
city limits. Ordinance 984' provided that it superseded Ordinance ", 
670.. Ordinance 984 encompassed the same tracks described in 
Ordinances 482 and 670.. It contained provisions iclentieal to 
Sections 8., 9,. ancl 10 of Ordinance 482. Southern Pacific accepted 
this franchise. 

7. When Ordinance 984 expired',. San Buenaventuraanc1 Southern 
Pacific attemptecl to negotiate ~e terms of a ne~ ordinance. On 
May 9, 1983,' san Buenaventura enacted Ordinanee 83~18,. which 
provided tor a 25~year franchise. A copy otthe ordinance is 

t • ' , 

appended as Attachment: A and ~y this, reference made a part hereof. 
Southern Pacificretused t<> acceptorcl1.nance S,3-1S.. 'the parties '" 
have extended Ordinance 934 by letter a9reements. The complaint at 
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bench resulted from the refusal ot Southern Pacific to accept 
Ordinance 83-18. 

8. Ordinance 16 provided that the speed ot trains operated 
by Southern Pacific over the franchised tracks should not exceed 10 
miles per hour within the Town limits. Ordinance 482' provided tor 
a speed limit ot 25 miles per hour tor passenger trains and 20 
miles per hour for freight trains. Ordinance 670 provided for the 
same speed limits as .Ordinance 482, with the condition that the 
speeds could be varied by city ordinance. The speed limit 
provisions of orclinance 984 are identical to those of ordinance 
670 .. 

III. Discussion 

Soutbern Pacific contends. that it acquired a perpetual 
franchise from, the State in 18S&' tOo' construct its mainline railroad 
Wlder the then existing provisions of CivilCoae (CC) '§ 465(5) and 
its right tOo cross the, streets ct San Buenaventuraby virtue cf. the, 
then existingprovisicns of CC § 470' and Ord'inance 16. At the, time 
CC § 470 did not authorize municipalities to impose any conditions , 
beyond granting or withholding. permission to use its streets. 
Southern Pacific argues that thetrandhises so created constitute 
vested property rights, which cannot betaken away by subsequent 
legislative changes., Southern Pacific contends that later changes" 
in CC § 470 and the, enactment of Pt:T Code § 7505050 cannot alter these 
vested rights and permit 'San Buenaventura t~require another 
franchise for the main line cr to 'impose any franchise conditions 
on the main line. SouthernPaeific also asserts that PO' Code 
§ 75S5 does not apply tc~in line trac!,. 

San Buenaventura contends,that PO' Code § 75S5- applies 
l:>ecause Ordinance 16 has exp'ired under its terms: and the express 
conditions are nc longer being observed. san BUenaventura argues 
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that the ordinance expired with t.he end of SPBR's corporate 
existence and did not inure to Southern Pacific. 

~he Commission is of the opinion that PO Code § 7555 
applies to the proposed ordinance enacted by san Buenaventura and 
includes main line track. We arrive at this conclusion on grounds 
other than those asserted by San Buenaventura. 

Under CC 46~(S) as it existed in 1886 SPBR acquired a 
perpetual franchise to construct and operate its railroad. Under 
CC § 470, as it existed in 1886, SPBR needed a franchise from Town 
in order to have the railroad cross Town's streets. CC § 470 
authorized Town to ~rant or refuse a franchise. It did not 
authorize ;the imposition of any conditions if a franchise were 
granted. Ordinance 16 ~ranted SPBR a perpetual franchise. The 
current validity of perpetual franchises was discussed at len9th 
and upheld in ~ty ot Lompoc Y So. Pac. l"Gnsp-. Co. (1981)7 cal. 
PUC 2d 2:33 at pages 240-41; review denied JUne' 23, 1982,. SF No,. 
24406 • 

As indicated,SPBR was consolidated with Southern pacific: 
on May 14, lSSS, 19 xnonths after the enactment of Ordinance 16. 
this had to be a matter of common knowledge because railroad 
operations were then being conducted,by Southern Pacific arid any 
dealings with Town and the railroad were with that entity. Because 
of the view we take about other events,. we assume for the purpOSes 
of this decision that to'rm did not consider the franchise' granted 
in Ordinance 16 forefeited or revoked when SPaR, was consolidated 
with Southern Pacific, but considered the ord;in~ce ,continued, with ' 
SPBR's successor in interest. 

If Southern Pacific had not applied for and accepted the " 
franchise in Ordinance 48.2 its~elianceon!1 perpetual .franchise 
might be persuasive. However, the record clearly shows that 
Southern Pacific,. by its actions, entered into a waiver and/or 
novation with respect to Ordinance 16. 

wT,he surrendering or foregoing of a legal right 
constitutes a sufficient consideration for a 
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contract it th~ mind~ ot the part1e~ meet on 
the relinquishment ot the right as. a 
consideration." 

"Relinquishment or for~earance of a claimed 
right is sUfticient cons.ideration for the 
creation of a new right, regardless of whether 
the claimed right actually was legally 
effective' or not." (13 Cal. Jur. ~rd, 
Contracts § 90, pp. 298-99 .. ) 

"Generally, a novation has tour requisites: 
(1) a previous valid obliqation, (2) agreement 
ot all the parties to the new contract, 
(3) extin~ishlnent of the old contract,. and. 
(4) valid1ty of the new agreement. It is made 
by contract,. is subj ect' to. the rules. concerning 
contracts. in general, andlDust have all the 
elements ot an' oriqi'nal contact." Cl.~ cal. 
Jur .. 3d,. Contracts, §233., po. 522.) 

Since Southern Pacific applied tor and accepted the 
franchise granted in Ordinance 482., which modified the qrant ot 
Ordinance 1&, it cannot now rely on the perpetual franchise ,in 
Ordinance 16. (Contra Costa Co. Y Alnerican T".B. Co. (1937) 10 Cal~ 
2d 35~, 366-67.) The record also discioses three reasons why 
Southern Pacitic was willing to enter into a novation anel waiver 
with respect to ,ordinance 16:-

. 1. To. increase' the train speed 1 imi t in san' 
Buenaventura'. 

2.' To, provide ~or San Buenaventura's 
cooperation with respect to. installing 
crossing protection and for the city's 
installing and maintaining certain devices. 

3. To obtain without controversy a tranchise 
for trackage not covered by Ordinance 1&. 

, . - , 

Ordinance 482 wasacloptec1 long, before the enactment of PO' 

Code §§ 7658 and 7&60, which Were enacted in 1976- and 1975 and 
provide: 
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N7G58. No eity or county or city and county 
ordinance which establishes a limit on the 
speed of trains shall be valid unless that 
ordinance has been approved by the commission. 

N7GGO. The commission, in authorizing any 
restrictions on the speed of rail services, 
shall do so only upon receipt of evidence and a 
finding (a) that the restriction is required 
due to track condition, alignment, curvature of 
tracks, superelevation, or inadequate' right-of­
way protection, or any combination thereof, as 
the case may be, and (b) that higher speeds 
will have an adverse impact upon the health and 
safety of the public until the specified 
conditions are changed.· 

In 1937, the applicable rule applied ~y the California 
courts was that municipalities could regulate the speed of trains 
because neither the Legislature nor the Commission had occupied the· 
field. 

WSeetion 23 of article XII must be read as a 
whole,. and if it appears, as we have stated, 
that the subj·ect legislated upon is exclusively 
loeal,·anda police regulation in>eharacter, 
the authority to so legislate is vested in 
incorporated cities. We may: further state that 
there . is nothing in. the record showing that the 
legislature has· ever passed any act regulating 
the speed of trains through incorporated . 
muniCipalities, nor does.itappear from the 
record that the Railroad Commission has ever 
enacted or promulgated· any rules or· regulations 
relative to the speed of trains through 
incorporated cities'. From this it follows that 
the ordinance of the city of Stockton is not 
shown to, be in contravention of any act of the 
legislature or of any rules or regulations 
promulgated by the Railroad commission. w 

(SWitzler Y Atchison,' etc. By, Co. (193-0) 104 
cal. App. 13-8, 155-5&~ wright Y Los Angeles'By, 
Cotp. (1939) 14 cal .. 2d 168, 177.') 

ordinance 16 provided for a speed; limit of ~o miles an' 
hour for all trains. Ordinance 482 provided for a speed limito! 
25-' miles per hour for passenger trains' and 20,' miles per hour for 
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freight trains. Obtaining an increase in speed limits was 
sufficient motivation and consideration tor Southern Pacific's 
giving up rights under Ordinance 16. 

section 43 of the Public Utilities Act, enacted in 1911, 
gave the commission exclusive jurisdiction over railroad crossings 
(now PO' Code ii 1Z01 et seq.). crossing protection benefits 
railroads as well as the public. It. enables sPeedier, uninhibited 
lllovement of trains and minimizes the possibility of accidents.. 'l'be 
Commission's reports abound with controversies between railroad$ 
and municipalities over whether crossing protection should be 
provided at various locations,.·the'type·of protection and-who. 
should bear the costs of installing or lIlaintaining the protection. 

The provisions ot Ordinance 482 removed the potential tor 
controversy before the commission over the crossing protection 
provided for in the ordinance. This, was sufricient motivation and 
consideration for Southern Pacific· giving up rig'hts under 
Ordinance 16-• 

Ordinance 16 only applied to Southern Pacific's main line 
tracks in san Buenaventura.Ordinance 48Z includes siding- and spur •.•. 
tracks as well as the main line. At that time San Buenaventura 
could have refused to' grant a franchise for the sidings and spurs, 
thereby preventing their construction and use. Obtaining a 
franchise for additional trackage wassuftieient motivation and 
consideration for Southern Pacitic giving up, rights under 
ordinance 16· .. 

A major effect of Southern Pacific'S· applying for and 
accepting' Ordinance 482 was to go. from a perpetual franchise to- one 
of limited term. It is well settled: that the law in existence at· 
the time a franchise is issued is that which controls.. (T~rminal 

Rys. v ·Countv. of Alameda (1924).·· 6&·Caloo App. 77, 82.) Ordinances 
482, 670, and 984 were for fixed> terms and have expired. 'l'bere is 
no. existing franchise. Therefore,' to- resolve· the dispute before· us , 
we look to current law • 
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PU Code § 755S provides that: 
NNo railroad corporation may use any street, 
alley, or highway, or any of the land, whether 
covered by water or otherwise, owned by any 
city or county, unless the right to do so is 
granted by a vote ot the governing body of the 
city or county. It any railroad corporation 
operating within a city or county applies to, 
the governing body of the city or county tor a 
franchise or permit to cross any such street, 
alley, or highway, with main, branch, side, 
switchin~, or spur trackage, the governing body 
ot the Cl.ty or county , within a reasonable 
time, shall hold a public hearin~ upon the 
application after reasonable not1ce to the 
applicant and to; the public and shall 
thereafter grant the franchise· or permit 
applied for upon reasonable terms and 
conditions unless such governing body 
reasonably finds that the grant of· the 
franchise or permit would be detrimental to the 
public interest of the city or county. Nothing 
in this section imposes any duty, upon or limits 
the authority ot,any city organized and 
existing pursuant'to'a treeholder's charter, or 
any officer thereof.* 

Southern Pacific contends that PO Code § 7S5~ does not 
apply to 'main line tracks. It argues that its franchise for main 
line operations is derived froXILPUCOde §7526(e) and is riot 
subject to local franchise. There is no merit' in this contention. . , , ' 

PO Code § 752&(e) is the successor to· former ec § 4&5(5). ' 
PU Code § 755!> is the successor to former ee § 470.. Just as in 
18$&,. CC § 470 required Southern Pacific·'l's: predecessor to obtain w ' 

the franchise contained in Ordinance 16 tor main line tracks, PO' 

Code § 7555 requires a franchise' today. 
Nsection 7555 is. consonant :with Section 7551. 
The state itself, has. provided for the veto of a 
selected railroad route' by the state Lands 
COUIission. Where regulation, ota public 
utility iS'a'matter of statewide concern, a 
local tranchise is a limited property right for 
the use ot the streets of a municipality. 
($O.eal. Edison (1943)' 44 eRe 73.3:, 73:5-36; see 
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also, Hestern Motor Transport Co. (192-1) 20 CRC 
1038, 1040; Oakland v San Francisco-Oakland . 
Iernina1 Rys. (1923) 23 CRC 936, 940;0 Greyho)'mg 
Lines. In9. v pybli9 utilities Com. (1968) C 2d 
406-, 412 fn. 3; Oro ElectriC COrp. v Railroad 
~ (1915) 169 Cal 466; pacifi9 Tel. & Tel. v 
City of Los Angeles (1955) 49 cal 2d 272; 
Pa9ific Tel. & Tel. v City & Countvof San 
franciscq (196-1) 197 CA 3d 133; Los Angeles By. 
Co. v Los Angeles (1907) 152 cal 242-.) I have 
already held that Section 7SSS is made 
applicable 'to counties ~y virtue of Government 
Code Section 26001. 

wThis delegation of legislative power to 
municipal governments ha$ ~een sustained, by the 
Supreme Court. (Pacific Rock and Gr~vel Co·. v 
City or Uplang, supra: Southern Pacific Cqmpany 
V City & Co~nty or San Franeiseq (196-4) 6-2 cal 
2d SO, se .. )W (So. Pac. Transportation C2. 
(1974) 76 CPOC 736-, 747-48,. review' denied 
January 29, 1975-, SF No. 23191, eommonly 
referred to as the Doogan ease.) 

San Buenaventura contends that ordir.ance83-18 is 
presumptively valid and that the trend of California SUpreme Court· 
decisions would be to uphold it. InLom~ we held that: 

wOrdinanee 1067 purports to apply' to all 
traekage in Lompoc. The Proposed Report 
earefully delineates matters which are within 
the exclusive jurisdiction of the Commission 
an<1those within its primary j.uriscUetion. ' The 
Proposed Report concludes. that specified, 
sections of the ordinance are in excess of 
Lompoc's j urisc:1iction and· void ~ w 

'It 'It 'It 

~ 

wOrdinance 1067 seeks to regulate the 
construction, use" and maintenance of SP 
trackaqe in Lompoc as well as impose a fee for 
the use of the streets. The ALJ correctly 
found the fee provision' to- be reasonable. He 
found many of the requlatory provisions to be 
invalid because they conflict with the 
jurisdiction of the Commission and, therefore, 
are in excess of Lompoc's j,urisdiction. 
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"The ALJ set forth how Ordinance l067 conflicted 
with the jurisdiction of the Commission. We 
summarize these points • . 

"As indicated, the lanquage of the ordinance 
applies to all trackage in Lompoc. Public 
Utilities Code § l202 grants the Commission 
exclusive jurisdiction of grade crossings and 
trackage at those crossings. To, the extent 
Ordinance l067 purports to regulate trackage at 
~ade crossings, it is in excess of Lompoc's 
jurisdiction. 

"The Proposed Report finds that: (1) The 
regulation of railroads in California is a 
matter of statewide concern and not'a municipal 
affair. (2) The Commission has primary and 
paramount jurisdiction, of ,railroad tracks which 
run longitudinally in city streets. The 
Proposed Report finds that the Commission has 
adopted'the followingGOs which relate to 
longitudinal trackage: 

NGO 26-D 

NRequlationsgoverhing clearances on railroads 
and street railroads with reference to side 
and overhead' structures',. parallel tracks, 
crossings of public roads, highways, and 
streets. 

"GO 33-B 

NRequlations governing theconstru~ion, 
reconstruction, maintenance, and operation of 
interlocking plants at ,crossings, junctions, 
drawbridges, in yards and at sidings of ' 
railroads and street railroads. 

NOO 3-6-E 

"Establishment or abolition of agencies, 
nonagencies, sidings" spur ,tracks, and other 
station facilities. and the 'curtailment of 
agency service of common carriers. 

NCO l18 

NRegulations governing the construction, 
, reconstruction, and maintenance, of walkways 
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adjacent to railroad trackage and the control 
of vegetation adjacent thereto. 

wIn sum, the Commission has exercised its 
primary and paramount jurisdiction :by 
regulating longitudinal trackage.. It has 
occul?ied the field.. Thus" for example,. the 
provlsions of the ordinance which call for 
strict construction and forfeiture for failure 
to comply, coupled with requirements for work 
to be done to the satisfaction of the city 
engineer, are attempts to arrogate to the city 
jurisdiction over matters in which the ' 
commission has j'urisdiction, which has :been 
exercised.. The Superior Court shAred this view 
when it sustained SP's demurrer to Lompoc's 
action for a writ of mandate to compel SP to 
accept the franchise. The Superior Court held 
that it lacked jurisdiction :because the 
jurisc1ietion was in the' Commission .. ", . ." ." 

"This proceeding involves more than an academic 
joust over jurisdiction. The regulation of 
railroads which has been given to the 
Commission isa matter of statewide concern. 
(cal. Const .. , Art .. XII, Sec. Sa) ,'1'0 ensure an 
adequate system of statewide rail service,. it 
is necessary to have uniform. standards of 
construction and maintenance of trackage. It 
municipalities,. throuqh franchise , ordinances,,. 
can intrude into the system- of statewic1e 
requlation, a series of reasonable but 
c1isparate requirements could ensue.. This would 
c1efeat the ,purpose of statewiderequ~ation. 

wThe Proposed Report recognizes that Lompoc has 
legitimate concerns-about the use of its 
streets. It' indicates that it problems arise 
between Lompoc and,SPO'A remedy maybe had 
before the Commission. We agree with this 
position .. " (7 CP'O'C 2d', at pp.235-37 .. ) 

The rule stated in L9lDP29: is applicable to- the matters 
raised :by this complaint: 

WIn determininq whether a franchise would be 
detr~ental t~ a municipality' or 'the reasonable 
terms and·. conditions thereot,. the qoverning 
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body cannot consider or intrude int~ matters 
which are of statewide concern and beyond its 
jurisdiction. (~mpy y PUblic Utilities Com. 
(1961) 56 Cal 2d 214; Agnew v City 0: kQs 
~ (1958) 51 Cal 2d 1, 10~ City of Madera 
v Black (1919) 181 Cal 306, 3-13-14~ yern~rf 
Hilby & Dunn v City of ffl2nte ~eren2 (1966) 24S 
CA 2d 29, 33: Lynch y City Qt Los Angeles 
(1952) 114 CA 2d 115; Pecm1e v Willert (1939) 
3-7 CA 2d (Supp.) 729', 733-34.) {Sp. Pac. 
Tr~sportati2D Co. (1974), supra at pp. 736, 
748; So" Pac. TranSP2rtati9n CO. (1975) supra. 

*Lompoc, ot course, has leqitimate concerns 
about the use of its streets., However, concern 
does not conter jurisdiction.. ,Where Ordinance 
1067 exceeds Lompoc's jurisdiction those 
provisions are not 'reason~le terms'and 
conditions' and SP should not be ordered to 
acceptthem.* (7 CPOC 2d atp. 243.) 

Southam Pacific contends. that Section 1 ot Ordinance 83- , 
1& is unreasonable because it 'includes tracks not in use and not 
in placo ••• and it includes 1<4lor4lllA Street which has-been· 
barricaded since 1973.* 

Item 8 of the stipulation executed,by the parties on 
May 7 and 21, 198> states that: 

"Tbelanguage in Section 1 of. Ordinance 83-18 
describes the same areas and tracks as 
Ordinances. Nos., 48:2', 570 and 984' Cincludinq 
main line, sidinq,' and . spurs), • Ce;r:tain of these 
tracks are ~ot presently physically connected.' 

I~ is ,not clear whether 'the part ot Southern Pacific~s 
argument relating to Kalorama Street rests on.its contention 
heretofore rejected of a perpetual franchise for its main line. 
There are tracks not physically connected to the' main line or othe:= 

. , , 

trackaqe. If these tracks have been abandoned. and no lonqer part 
" 

of, Southern 'Pacific's operations they ought not be subject to the' I 

franchise. However, if these tracks, are used. anel usetulin 
Southern Pacific's oper;ations or are being: held. for future use they 
are reasonably subj'ect to inclusion in the franchise. 
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Southern Pacific argues that section 3 of ~rdinance 83-18 

is in excess of San Buenaventura's jurisdiction. That section 
provi~es that: 

NSection 3; Continuous welded Rail. Pursuant 
to prior promises of grantee and its officers, 
employees, and agents, continuous welded rail 
shall ~e installed ~y grantee between the 
crossings of Lemon· Grove Overpass and Garden 
Street excluding the area within crossings if 
qrantee s~ chose. The installation of said 
continuous welded rail. shall ~e phased as 
follows: 

-Cal 

-(b) 

The area from Kalorama Street to· Garden 
Street is to' be installed prior t~ 
Oecember 31, 1934, and 

The ~alance ot the installation is to ~e 
installed prior to Deeember 31, 198~. 

-All' fixtures and things t~,be constructed ~y 
grantee hereunder shall be maintained as 
provided by lawful governmental authority as 
may have jurisdiction in the premises; and 
willful failure and negleet of the grantee 
hereunder to observe all the requirements of 
such standard,. after reasonable' notiee 
requiring' it to· observe the same shall be a 
ground for the review of this., franchise and of 
all riqht.s,., pri vileqes and·· beneti ts accruing 
to· the qrantee hereunder, said review being 
pursuant to· section 20 hereof. N 

san, Buenaventura argues that this seetion does not invade 
Commission jurisdiction and that it only reserves to the city the 
right to review the tranchise if Southern. Pacific does not comply_' 
There is n~ :lXeri t in this contention. 

A similar provision was held t~:t>e in excess of a city's 
jurisdictiClll and void in LolnpoC. .(7 epue 2d at PI>. 2"4l-43.) The 
record indkates. that there are' tive crossings at grade over the, 
main line 'b:acks sought to be encompassed by Ordinance 83-18. .. '!he. 
Comml.ssian lias exclusive' jurisdiction over these crossings and' has •. 

established detailed rules ·tor their construction and maintenance •. 

- 15 -
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(PU Code § 1202; GO 72B.) Any changes in trackage between 
crossings will have a relationship to the crossings. The holding 
that the regulation of longitudinal track between crossings is a 
matter of statewide concern and not a municipal matter is 
applicable. The purpose of statewide regulation would be defeated 
if cities along Southern Pacific's main line could, through 
franchise ordinances, impose disparate trackage requirements. We 
find Section 3 of Ordinance 83-18 to be in excess of San 

Buenaventura's jurisdiction and void. Southern Pacific should not 
be required to accept a franchise with this provision in it. 

Southern Pacific next contends that section 4 of 
Ordinance 83-8 is unreasonable because it delegates san 
Bu~naventura's po~ice power to permittees or franchisees and may be 

in conflict, with GOs of the commission. San Buenaventura argues 
that southern Pacific accepted, a similar provision in a franchise 
it accepted from the City of Los Angeles. 

Section 4 provides that: 
NSeetion 4; Reservation of Certain Rights. The 
privilege granted by this franchise docs not 
ltmit or affect the right and power of the City 
or its permittees or franchisees, to construct, 
install, maintain, repair, renew, operate, use, 
or remove proprietary properties in any public 
street, provided that any such work shall not 
unreasonab,ly interfere ,with the' use' of any 
existing tracks in such public street. Grantee 
shall be notified of any such proposed 
construction and afforded an opportunity to be 
heardthereon. N 

~ city of Los Angeles franchise referred to, by San 

Buenaventura HAs not the subject of litigation before the 
CommissioD. In Lompo~'we considered a similar provision and held 
that: 

-Section 1& provides that: 

-:be City council, in granting the franChise, 
expressly reserves the right to pave, 
:macadamize, oil, gravel or otherwise improve or 

- 16-
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renew any ot the city streets or to lay gas, 
water, sewer, storm lines and drains and other 
pUblic utility lines and structures, said work 
to be done so as to attect any tracks as little 
as practicable. 

NThe section is invalid because it is too broad. 
Lompoc certainly has the right to pave and 
maintain those portions of a street outside the 
area related to railroad operations' and to put 
other utilities in those portions of the 
street. However, the area encompassed by the 
tracks and required clearances (GOs 260~ 118) 
are s~j ect to the jurisdiction of the 
Commission. w (7 CPUC 2d,at pp. 247-48.) 

Section 4 of ordinance 83-18; has similar deficiencies and 
the same result should be obtained. 

Southern Pacific argues that Sect'ion S. of Ordinance 83.-18 

is unreasonable and similar to ones held to be void in LQmpoc and 
Doogan- That section provides that: 

6~etion 2; 'Changes Regyired by Publi~ 
Im~rovements. The grantee shall at its 
expense, protect, support, temporarily 
disconnect, relocate in: the same street" or 
remove trom1JI1Y street any franchise property 
when required by the· City by reason oftratfic 
conditions, public safety, change or 
establishment of street grade, or the 
construction ot any public improvement or 
structure by any governmental, agency acting in 
a governmental capacity, provided, that all such 
work required by this section shall be subject 
to tederal and state laws and standards when 
and as applicable:- provided that grantee shall 
have the privileges and ,be under the 
obligations as are provided elsewhere herein; 
provided, however, that ~i tll respeet to. ' 
franchise property within" a'state treeway which 
was not a state highway at the time such 
franchise property was originally installed­
tberein r the obligations of the grantee shall 
be as provided by applicable law and by such 
agreements between the grantee and thestate.as 
may be applicable thereto. 

- 17 -
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*This section shall have no application to any 
qrade separation project as to which cost 
allocation provisions of any statute of the 
state of california miqht otherwise be 
applicable .. * 

San Buenaventuraarques that the provision requirinq work 
to be subject to federal and state standards~ when applicable~ 
cures the deficiencies in the sections held to be void in LomRQC 
and Doegan. This is not correct. 

In Lompoc we held: 
*The provision is invalid. It is an attempt to 
requlate railroad oPerations which are beyond 
the jurisdiction of Lompoc;.. The grade of 
railroad tracks is a matter of statewide 
concern. There are specific statutes and COs 
dealinq with the qrade at crossings. (PO Code 
§ 1201~ !t seq.~ GOs 72':s.~ 88 .. ) (7 cPOe 2d at 
p. 246.) 

The language added by San Buenaventura does not cure the 
defect.. The city simply has no jurisdiction by franchise ~ or 
otherwise, to determine lihethex::., or l'Lhe.n ehanqes should be made to 
the qrade of railroad tracks which is a matter of statewide 
concern. 

SOuthern Pacific'contends that Sections 8 and 12 of 
Ordinance 83-18 are, invalid. Thes~ provisions ,provide that: 

*seetion 8; 'Rights ReseXYed to City. There is 
hereby reserved to, ,the City every' riqht and 
power which: is required to be herein reserved 
or provided by any leqalprovision of the 
Cbarter of the City or ordinances, rules or 
requlations of the City, including but, not 
limited to· provisions relatinq to- street work, 
street excavation permits, or use, removal or 

1 In Docgan the Commission held that Section ll9 of the Los . ' 
Angeles COGDty Ordinance to be' *ilt:ial, improper and void ••• *,(76' 
CPt1C at, p. 7507.) section 139 iss lar to Section 50 of Ordinance .'" 
83-8.. The entire ordinance is attached to the pooqan decision but ,." 
is omitted., in the 'printed reports. 
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invalid. 

relocation of franchise property, and the 
grantee by its acceptance of this franchise 
agrees to be bound thereby and to comply with 
any action or requirement of the City in its 
exercise of any such ri9ht or power. 

*Neither the qrantinq of this franchise nor any 
provision hereof shall constitute a waiver or 
bar to the exercise of any right or power which 
irrespective of this franchise heretotore could 
have been or hereafter may be exercised by the 
City. 

*The rights of the City to review this franchise 
as provided in this ordinance are in addition 
to all other rights and remedies which may 
otherwise accrue to- the City by reasonot any 
failure or retusal of theqrantee to.comply 
with any provision hereof.* 

*SectiQn 12;Reserva~ion. This franchise is 
qrantecl, Subject to- reservation to-the City of 
San Buenaventura of all the rights and powers 
and sUbjeet to the provisions of Article XIV of 
the Charter of the City of San Buenaventura and 
is also granted subject to thcState 
Constitution and the right is reserved to 
review this franchise pursuant to section 20 
hereof for noncompliance- with any of the 
conditions thereof.* 

Southern Pacific contends that these sections are 
It argues that Section.S improperly requires it to 

acquiesce in actions not yet taken or contemplated by San 
Buenaventura, which m·ight include impermissible' ordinances dealing 
with street work and the relocating or removal of traeks~ Southern 
Pacific. also argues that insofar as Section S reters to the city 
charter,. it, as well as Section 12', are invalid. Southern Pacific 
cites the following city charter 's~etions in support of this 
position .. 

Sections l400 and l40l allegedly deal with procedures tor. 
~ranehises which are governed by pcr Code § 7555 and its 
predecessors. Section 1403 allegedly conflicts with franchise "; 
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rights granted by the state in PO code § 7526(e) and its 
predecessors. Section 1404 allegedly grants the city unqualified 
rights to. condemn the railroad without authority from the 
Commission or the ICC. Section 1405(80) allegedly requires 
railroads to agree to any later changes in ordinances and to obey 
ordinances which may conflict with the Commission's jurisdiction. 
Section 140~(b) allegedly does not provide for challenging cla~ 
by the City and is therefore unreasonable. section 1405(c) is 
alleged to be far too' broad because it does not exclude City's own 
neqliqence. Section 140S(d) is alleged to. be in direct conflict 
with rulings in LQmpoc and Doogan. Section 1405(~) allegedly 
provides for compensation without limit and subject to change at 
any time under Section 1405(80). Section 1406 is alleged to 
conflict with PU Code §- 7226 with respect to granting railroad 
franchises and allegedly invades the jurisdiction of the commissioni 
and Interstate Commerce Commission. 

We need not tarry on this point. san Buenaventura does 
not need a franchise provision to retain or exercise its 
jurisdiction and authority to legislate on municipal affairs. 
Sections 8 and 12'of Ordinance 83-1S are' impermissible attempts to 
obtain jurisdiction over matters of statewide concern. 

Southern Pacific contends that Section 10 of Ordinance 
83-18 is void because it attempts to regulate an area fully 
occupied by GO 135. San Buenaventura contends that section is 
consistent with commission jurisdietion. Section 10 provides that: 

"'Section 10; Q~struetion of CrQ1lsings.. In 
furtherance of the rules, regulations. and 
orders of the california Publicotilities 
commission, the grantee shall never suffer or 
penni t any car or engine to stand upon or· 
obstruct . any open··or traveled street' or track 
for a longer:periO<1 than set forth in General 
Orders of the PublicOtilities Commission of 
the State o'! CAli'!ornia .. * 
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Bloc~age of gra4e crossings is a matter of statewi4e 
concern. The Commission has occupied the field in GO 135. 
Violations of the GO are punisha~le ~y contempt. (Cal. Const., 
Art. XII, Sec. 6: PO Code § 2113: Be SQ. Pac. Transp, Co. (1981) 6 
eEOC 2d 336.) In addition, GO 135 delegates to local prosecutors 
the authority to prosecute tor noncompliance with it: 

"10. The district attorney of the proper county 
or the city attorney deSignated t~ prosecute 
misdemeanors in his stead shall prosecute 
noncom~liance with this General Order ~y means 
of a misdemeanor complaint issued against the 
railroad corporation in accordance with Chapter 
11, Part 1, Division 1 of the PuPlic Utilities 
Code." 

The attempt to use franchise revocation to enforce 
provisions ot a GO dealing with a. matter ot statewide concern is 
impermissi~le. This is particularly .s~where there is a 
comprehensive statutory scheme providing for the enforcement of GO 
135. (PU Code.§§ 2101-2115.) 

Southern Pacific contends' that Section 11 of Ordinance 
83-18 is void because it attempts to-include trackage of the 
alleged perpetual tranchise. It also· argues that the· formula 
adopted is unreasonable. That section provides: 

"Section 11 i Consideration And Expense. 

"1\. The grantee, by the acceptance of: this 
franchise,. here~y agrees to pay. to the . City.· of 
san' Buenaventura the sum of Nineteen Thousand 
Five HUndred seventy-Five Dollars and Ninety­
seven Cents ($19,57.5-.97) and·the expenses 
necessary tor the publication ot this ordinance 
in the manner required. :by law. 

":e.. In August of each year, ~e~inning in 1981, 
the grantee shall pay to the C1ty for each 
track in place the precedinq January 1',. the 
SDIII. of .283 cents per foot, tor each foot. or 
traction thereof,. as measured along the center 
l.iDe of the track and within' a City s.treetor 
City property as payment tor· that.tiscal year 
(i.e., August 198~payment shall be for tiscal 
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year July 1, 1983-June 30, 1984). The annual 
payment accruing to the City shall be increased 
or decreased by the same pereentaqedi~terence 
that the final 'producer price index-all 
commodities' (19&7 - 100) ~or that year varies 
from the level in 19&7 of 100. Checks shall be 
made payable to the City Treasurer. 

*C. Should any payment required .not be made 
within the time provided therefor,. the 9'rantee 
shall further pay interest on- any such amount 
aue at the rate of one and one-half percent 
per month from the .last day of the ~ranchise 
payment period for which said payment was due. 

*0. Additionally,' no further annual, charges 
will be made atter July 1, 1978, by Southern 
Pacific Transportation Company for future or' 
existing agreements between the parties hereto~ 
including the following described ee.sements:* 

• • • 
[12 described easements are omitted] 

WWith respect to said described easements, City 
will notify grantee upon removal of said 
facilities-from service .. '" 

As indicated,. Southern pacif~c perPetual franchise was 
suppl:mted by waiver and/or novation in. ,1937 when it accepted, the 
franchise in Ordinance 482. Therefore ,main l'1ne trackage' is 
subject to franehise fees. 

The argument about the formula being unreasonable relates 
to the inclusion of main line trackage. ·The formula sought to-be' 
applied by San Buenaventura is 1:he sameas.utilized in'Los Angeles 
and found to be reasonable in Lompoc. Southern Pacific should, be 

required to· execute a· franchise with this' provision .. 
SouthernPaeific contends that Section 19 of Ordinance 

S3-1Et is invalid because it conflicts: with PO" Code', §§' 761, 762', . 

768, and construction praeticesgoverned by GOs.. san Buenaventura 
argues that the section uses language found to be permissible in 
Lompoc .. 

- 22 -
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Section 19 provides that: 
"Section 19: CODstD)ctipD. ~he work of 
erecting, constructing, laying, replacing, 
repairing, or removing facilities authorized 
under the franchise in, upon, over, under, 
along or across any streets shall be conducted 
with as little hindrance 'as practicable t~ the 
use of the City streets tor the purpose of 
travel, and as soon as the erecting, 
constructing, laying" replacing, repairing, or 
removing of any of said facilities is 
completed, 'all portions. of the City streets 
which have been excavated Or otherwise damaged 
thereby shall be replaced .. in as goocl cond.ition 
as the same was before- such work.. All such 
work shall be ~roteeted as. provided in the 
Manual of Warnl.nq Siqns,. Lights and. Devices for 
Use in Performance of Work Upon Hiqhways issued 
by the California Department of Transportation, 
Division of Highways.. The grantee shall be 
responsible tor, and shall save, the City; ·its 
officers. and employees. free and harmless from, 
all dcunages or liability or claims thereof or 
arising' from any dalllage~ or. inj.w:y suffered: by 
any person by reason of' any excavation or . 
obstruction being improperly guarded during 
said work, or the tailure' of,thegrantee to 
properly perform" maintain or protect any phase 
of the work; except that the' City shall ~ be 
responsible for its own acts or omissions.N 

section 19i5 reasonable. Unlike Lomp~, it does not 
attempt to- set local standards for construction.. The requirement 
tor utilizing warnin9' 'devices for street construction specified. in 
the manual issued. by the California Oepartment ~t Transportation is 
reasonable .. 

Southern Pacific contends· th,atSection21 of Ordinance 
83-18 is invalid. because it invades the exclusive j'urisdiction of 
the Commission.. That, section provides that: 

NSe£1:ion 2'1; A:QpPrtipnment o( CostS by' 
~pntraet. In furthera:nc~ of public policy to . 
promote the settlement of cost apportionment by 
contract rather than requlation, if,. 'either . 
before or after the qrantingof a franchise, . 
the grantee of such franchise and 'the City or a 
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public entity enter into a contract as to how 
the costs or expenses, or both arisinq from the 
erection or maintenance, or both, of warninq or 
protective devices authorized or ordered by the 
public utilities commission of the state, or 
the permanent or temporary relocation of any 
facilities, shall be apportioned to· or between 
the parties while such contract is in effect, 
the terms thereof shall control insofar as they 
may be inconsistent with any other provision of 
this Ordinance.* 

San Buenaventura relies on dicta in So. Pac. trans. Co. 
(l975) 78 CPUC 593 at paqe 600 to support the ehallenqed lanquage. 
In that case the Commission stated: *It is noted that section 10-
63 is not challenqed by SPa We will not rule on these two 
sections ••• • (Ibid.) However, in Doogan an attempt to requlate 
the apportionment of costs for crossing protection by franchise was 
at issue and found to be void. (7& cpue at p.. 757' where Sections 
217 and· 218: of the county ordinance were found to be void. See 
also discussion at pp. 748-49.) While public policy may' favor the 
resolution of individual cases by contractual· agreement it does not 
support the ousting of' the Commission"s exclusive jurisdiction over. 
qrade crossinqs by local franchise provisions. 

. Southern Pacific contends ',that, Section 2'3: o! Ordinance 
83-18 is unreasonable because it does not name applicable federal· 
aqencies and icplores rights or obl:iqations subject to federal 
preemption. That section provides.' that: . 

*Sec'tion 23; . Conflicts. In furtherance of the 
rales, regulations and orders of the california 
Public utilities Commission, said rules, 
regulations and orders.shallqovern whenever 
aDY conflict may exist between .them and the 
ordinances,. codes, rules and regulations 
adopted as prescribed bytheCity.*· . • 

w~ find that if the. appropriate federal aqencies were 
added to the text, Section 23 would be reasonable. 

Somthern Pacific contends.that SeetiOn.2'4 of ordi.nance 
83-18 is unxwe.sonable. That' section prov:i~es that: 
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Wsecti~D 24: Severability. To the extent that 
any provision hereof shoula improperly or 
invalidly impair any obligation ot contract or 
any 'vested riqht', or be illeqal, invalid or 
unconstitutional, in any fashion or as applied 
to any person or circumstance, then the same 
shall not apply so as to have any such effect 
and any such provision or application shall be 
deemed severable. It is the intent of the City 
Council in enacting this Ordinance to legislate 
within the bounds of its le9al~ower and 
authority, and no further. It 1S the further 
intent of the City Council that the invalidity 
or inapplicability of any provision of this 
Ordinance to any person or circwnstance" shall 
not affect other provisions or applications 
which can be qi ven effect without the invalia 
provision or application, and to- this end, each 
section, subsection, sentence, clause, phrase 
and provision of this Ordinance is declared to 
be severable'. ',The invalidity of any provision 
of this Ordinance shall not abate, redUce, or 
otherwise affect any consideration or other 
obligation required of a franchisee of any 
franchise." 

We do not fathom Southern Pacific,'s objection to this 
section. unlike Doogan where the county sought to revoke the 
entire franchise if certain provisions were held to· be void or 
invalid, Section 24 appears to be a standard severance clause whieh: 
gives vitality to those provisions and applications held to-be 
permissible. 

As in Lompoc, the Commission will not attempt to, draft an: 
ordinance but require Southern'Pacific to execute a properly 
drafted one. 

"rhe Proposed Report does not attempt to draft 
an ordinance for Lompoc. It holds that various 
sections are invalid. Similar provisiOns were 
held to be invalid in prior Commission ' 
decisions. (So. PAc. Tron§portotion CQ) (1974) 
76 CPO'C 736., review denied January 29', 1975-
SF 23191 and 23192;' So-. Pas;. Transportation Co, 
.(l97S) 7S CPUC 593:.) In view of the many 
invalid provisions ot ordinance 106.7, the 
Proposed Report correctly holds that SP is not 
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required to execute a franchise containing 
these provisions but shall be required to 
execute one that Lompoc may hereafter enact, 
which is not in excess of its jurisdiction. 

w'Wben, as here, a statute contains 
unconstitutionally broad restrictions and its 
language is such that a court cannot reasonably 
undertake to, eliminate its invalid operation by 
severance or construction, the statute is void 
in its entirety regardless of whether it could 
be narrowly applied to· the facts of the 
particular case before the court. The only way 
in which the statute now at issue could be 
limited to a proper seope with respect to the 
Officials and employoos of plaintiff city would 
be by reading into it numerous qualifications 
and exceptions, thereby pertorming,awholesale 
rewriting of the statute Which the ,courts 
cannot reasonably be expected, to undertake. 
(Bagley v Wasbipgton Xownsbi~ Hospital Qist., 
supra,. 65- cal.. 2d 499" 508-509, and cases 
citedr Fort y Civil Service Com., supra, 61 
cal .. 2d 33l, ),,38-340.) We conclude that the 
statute is unconstitutional in its entirety .. ' 
(~ty of' carmel-By-Ibe-Sea y ¥9upg (1970) 2 C 
3d 259, 272 .. )" (7 CPTJC 2d at ,p'. 237 .. ) 

No other points require discussion. The commission makes 
the followinq additional findings and conclusions. 

xv. Mditional Findings ot Fact 

9. There are five crossinqs at grade with Southern Paeific's 
main line tracks in the area encompassed by Ordinanee 83-18:. 

10. Tbe followinq statutes conter jurisdiction in the 
Commission generally· over all railroad operations. PU Code §·31S, 

5-5-6-57, 560-6J., 58-l-84, 701-02',. 706-, 761-65, 767, 768-69, 7526- et 
seq. The followinqGOs were adopted pursuant to the authority of 
these statutes: 
118, and. 135 .. 

GOa 2'2'8.,. 26D, 3,3B, 36E" 728,. 7SC, SS, 108, 110, 

", 
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11. Cal. const. Art. XII, Sec. 6 and PU Code §§ 2101-2115 
provide a comprehensive constitutional and legislative scheme for 
the enforcement of matters of statewide. concern with respect to 
railroad operations. 

12. Section 1 of Ordinance 83-18 would be reasonable if it 
applied only to, tracks which are used and useful in Southern 
Pacific's operations or are being held for future use. 

13. Section 23 of Ordinance 8~-18 would be reasonable if it 
included appropriate federal aqencies. 

14. Sections 3, 4, s., 8,., 10, .12', and 21 of Ordinance 83-18: 

are not reasonable because they contain prOVisions which' deal with 
matters which are solely or primarily wi thin the jurisdiction of 
the commission. 

1S.. sections 11 and 24 of Ordinance 83-18 are reasonable. 
16. It would be reasonable to require 'Southern Pacific to· 

o • • , 

accept and execute a franchise with San Buenaventura which is not, 
inconsistent with the findinqs and' conclusio,ns set forth herein • 

v. Sd>nclusions 0'· Law' 

1. Regulation of railroads in ~alifornia. is a matter of 
statewide concern and not amunieipal '.affair~ . 

2. The Cowniss-ion has primary a'!ld paramount jurisdiction 
over the const:ruction and maintenance of' railroad tracks.' which run. 
longitudinally in city streets. The comxn.ission has exelusive 
jurisdiction over qrade crossings and 'railroad tracks at. these 
erossings. 

, • I • 

3. The perpetual franchise' qrantedSouthern Pacific in 
ordinance 16 was superseded by the fixed term. franchise'in 
Ordinance 482 as the result of waiver ,and/or novation which 
resulted from SOuthern pacific'sapplying,for and accepting 
Ordinance 482 • 
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4. PO Code § 7555 provides that no railroad corporation may 
use the streets of a municipality or any municipal land therein 
without the authorization granted by·a two-thirds votes ot the 
governing :body of the city. Section 7555 also provides that a 
franchise or permit should be granted on reasonable terms and 
conditions unless the governing body tinds that granting the 
tranchise or permit would be detrimental to the public int~rest of 
the city. 

5. Franchise conditions which are :beyond the jurisdiction 'of 
a municipality and which deal with matters whose regulation has 
been placed solely or primarily within the· .juris4iction 0:(' the 
commission are not reasonable terms within the meaning of § 7555. 

In determining whether granting, a franchise would':be detrilnental to 
the public interest of a city, the governing :body cannot consider 
matters outside its jurisdiction. 

6. Sections 3,.4, 5,8, 10, 12, and 21 of! ordinance 83-18 

are illegal, ilnproper, void, and in excess of san Buenaventura's 
jurisdiction insofar asSaIl Buenaventura seek$. to apply them to. a 
railroad corporation whose operations ~re a matter of statewide 
concern and whose regulation has been delegated to the Commission. 

7. sections 3,4, S, 8, lO,l2,.. and 21 of Ordinance: 8:3;"18. 

are illegal, improper, void, and in, excess of san Buenaventura.'s 
jurisdiction insofar as' San Buenaventura' seeks to- apply them to 
grade crossings which are within· the ex~lusi ve j,urisdiction of- the 
Commission and the construction and maintenance .ofother railroad 
trackage which is within' the primary j.urisdiction of the, 
commission, each :being a matter of statewide concern whose­
regulation has :been delegated to the Commission. 

8-. Southern Pacific should be ordered to-accept and execute' 
a franchise which San.Buenaventura may hereafter enact,containing. 

, , . , 

terms and conditions not in excess of San Buenaventura's 
jurisdiction • 
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9. southern Pacific should be authorized to continue 
operations in san Buenaventura until such time as san Buenaventura 
enacts a franchise ordinance which does not contain provisions in 
excess of its jurisdiction. 

ORDER 

xor XS ORDERED that: 
1. sections 3, 4, 5" 8" ,10, 12, and 21 of Ordinance 83-1S 

enacted by the City of san Buenaventura (San Buenaventura) are 
invalid. Southern Pacific Transportation Company (Southern 
Pacific) is not required t~ execute a franchise with San 
Buenaventura that contains these provisions~ 

2. SOuthern Pacific is authorized to operate and maintain 
its trackaqe in Southern. Pacific until such time .asSan 
Buenaventuraenacts a franchise ordinance which- does not contain 
provisions in excess' of its j.urisdiction. At. such time as san 
Buenaventura may hereafter enact a franchise ordinance which is riot 
in excess of its jurisdiction, Southern Pacific shall accept 
execute and comply with the franchise' • 

.. 

- 29 -



• 

• 

• 

C.83-08-05 ALJ/DBJ/vdl 

3. The Commission retains continuinq jurisdiction over this 
matter to make such further orders consonant with its jurisdiction 
to implement this decision and such further orders which may be 
necessary for the pUblic safety, convenience, and necessity. 

This order becomes effective, 30 days from today. 
Dated WAR 09 19B8 , at San Francisco, California. 

. . . 

:- 30 -

~ANLF:i W. HUlEtT 
. President . 

DONALD VIAL 
FREDERICK It DUDA. 
~ Ml1'CHEI L WIIJC 
JOHN, B. OHANIA.~ . 

Commissioners 
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" 

S7ATE OF CALIFORNIA ) 
COUNTY OF VEN.TURA » ss 
CITY OF SAN BUENAVENTURA 

. I. ·SAR!)ARA J. KAM. City C1el"k .of the City of San 
Buenavent'ura" Ca1ifornia;· .<10- herel>y 'certify that .tlle 
attached is a:'fu",. 'true 'and' correct copy of:. 

City of San Buenaventura Ordinance No. 83-18: 
An QrdinanceoftheCity·of San Suenav~ntura 
Granting to Southern Pac1fic.Transpol"tation 
Company the Right to Maintafn and Operate 
Railroad Tracks Over, Across. and Upon Front 
Street (Harbor B~u1evard) and Acrosi Othe~ 
Streets 

whi,ch is on file in my office and of wh:tch I am' the 1esa1 
custo<1 ian. " 

Dated this 17th, 'day of __ M_a...;y ___ • 19 83 

. 
.. .-

• 

. . 

EXH~BiT liE II 
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OROINANCE NO. 83-18 

AN ORDINANCE OF THE CITY OF SAN aUENAVENTURA 
GRANT I NG TO SOUTHERN PAC! FI C TRANS?'ORTATION 
COMPANY THE RIGHT TO MAINTAIN ANO OPERATE 
RAILROAD TRACKS OVER. ,ACROSS. AND UPON FRONT 
STREET (HARBOR BOULEVARD) AND ACROSS OTHER 
STREETS 

The Counci1 of the City of San Buenaventura does ordain 
as fo11ows: 

Section 1: Nature and Extent o·f Grant'. That subject 
to eacn and aTr terms and conaitions contained: in this 
Ordinance and in other ~rdinances and regulations of the 
City of San Buenaventura (herein caned "City"). the righ':, 
pri vi 1 ege and franch,~s,e be ,and the, same is hereby granted 
to Southern Pacific Tran£portation Com~any~ a c~r~orat~on, 
(herein caned ,IIGrantee ll

') its successors' and ,as,signs. ,to 
construct. inSta11, main~ain~ re~'ace, Teta1n and operate. 
for a period of twenty-five (2S) years,. co,mmencing on August 
20.1978, and ending at 12:01 a.m. on the 20th, day of August, 
2003, standard gauge raf1road tracks and to operate a 
rai1road for the transp,ortation of persons and: p,roperty 
over such traeks~ upon, over. a:'ld" across S~l"'ee~s and pur/'!ie 
property in the City ~f San Suenave~tura at tbe 1~eations 
ceseribed in Exhibit "All attached hereto and made P'(!l"'t 
hereof. 

Section 2: Limitation Uoon Grant ... Nothing herein . 
con ta ; ned sfla IT be construea as, i mpa,. ri n'9 the ri gh t of the 
City of San s.uenaventura to'app,ly to the P'ubHeUtility 
Commission~ or other similar body of the State of California. 
fo!" an order requi ring, the comp'any to instal1 road ero,sstn; 
gates or other proper warning signals. or to re~uire the 
observance by the' grantee here9f of any lawfu1 regulation" 
inc1uding, but 'not limited:,:to, th.o's:e pertaining to 'the speed' 
of tra'-ns, ringin.g of be"s,~or b·1owi.ng of 1ocomotive 
whist1es • 

EXHJB1T "It. /. ' 
O? '10 It!O 
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Section 3: Cont~nuois Welded Rail. Pursuant to prior 
promises of grantee and its officers, employees. and agents, 
continuous we1ded rail sha1l be installed by grantee between 
the crossings of Lemon Grove Overpass and Garden Street, 
excluding the area within crossings if grantee so chose. 
The installation of said continuous welded rail shall be 
phased as fol1ows: 

(a) The area from Kalorama Street to Garden 
Street is to be installed prior to December 
31 ~ 1984 , and 

(b) The balance of the installations is to be 
installed prior to Oecembe~.31. 1985. 

Al1 fixtures and things to be constructed by grantee 
hereunder shall be maintained as provided by lawful 
gove-:--nmental authority as may h.ave jurisdiction in the 
?re~'ises; and w1l1ful fai1ure and neg1ect of the grantee 
he-:--eunder to observe a11 the requi.rements o,f such standa,:,,:. 
a f-:er reaso·na b1 e noti ce requi.rfng ; t to· o·b-serve the same 
sha 11 be a ground for the review of this franchise and 07 
a11 r~ghts. p'd'lile'ge's and beneo;:'its ac::ruing to· the grantee 
hereunder~ sa1a review being ?ursuan~ to' sec-:ion 20 hereof. 

S .. • 4 R .. .. J: . C ..' 1'1" _. '.l .. eC .. ion· ; ·eser-'/a .. ion o. er- ... a,n /\,O'n':5. lne pr~v.jese 
gran':ea oy thIT franc:1i se aces n.O·~ 11 mi '; or a7'fec~ ~he r~ c:-: . 
and power of the Ci:v 0·1'" 'ts.per:ni~-:ees- or fr~nC:lisees -:~ .. . . .. "'.. .,. , . . .' cons ... ':"uc ... 1ns ... all, ma'l.n ... a'1n .. repa1r. renew',. opera-:.e~ us~ 

or re!'!'love proprie~ary prop·ert'i.es in. any public stree-:,. 
provided tha~ .any such work shaTl not unreasonably in~~rfere 
with the use of any existing tracks in s.uch p.ublic s~·ree~. 
Grantee shall be notified ~f any suchp~oposed cons~ruction 
and afforded an op·portun·ity to' be heard thereon ... 

Section 5: Chances Reouired b·v P'ublic Imorovemen:s.· 
ihe gran'tee s'ii'al1 at its exp·ense,. protect,. sup·port,.tempc­
rar'ily disconnect .. relocate .in the same street,. 'or remo·ve 
from any street any fran'chiseproperty when required. by the 
Ci ty by reason of trafficcondi:tio·ns,.p'ub1 ic safety.' change 
or estab1 ishment of street grade, or the· constructio·n of 
any public i.mprovement or structLtreby any governmental 
agency acting in a governmental ca~acity;?rovided that a1l . 
such work required by th'fs sectio'n shall b'e subject to 
federal and.$t~te laws and standard~'whe~ and as applicab1e; 

EXHIBi,' r 6 ,. 
2. 



C.83-08-05 

• 

• 

• 

ATTACHME~T A 

provided that grantee shall have the privileges and ~e 
under the obligations as are provided elsewhere herein; 
provided. however. that with respect to franchise property 
within a state freeway which was not a st~te highway at the 
time such franchise property was originally installed 
therein. the obligations of the grantee shall be as provided 
by applicab1e law and by such agreements between the grantee 
and the state as may be applicable thereto. 

This section shall have no application to any grade 
separation project as t~ w~ich cost allocation' provisions 
of any statute of the State of California might othe-rHise 
be a~plicable. 

Section 6: Indemnff1cation. It is understood and 
agreed .tnat nITther the city. nOr any officer or employee 
thereof. is responsible fo·r any damage Or liability 'occurring 
by reason of anything done or omitted to be done by the 
grantee under Or in connection wi.th any work,: authority or 
jur~sdiction de1egated to the grantee under this Ord'fnance 
and Agreement. It is also· unc!ersto·od and agreed' that the 
grantee shan fully indemnify and hold the City har:nless 
fro·m any damage or liab,ilityoc::Jrrin.g by reason of anyth~:'Ig 
done or omitted to be done by the gran":ee ,un.der· orin ~o;nr.ec-="fon. 
with any work~ authority or jur"fsd~c":"fon delegated t~ the 
gra:'ltee undertryfs Ordinance and Agree·ment. 

!t is uriderstood and agreed that ne;the~ t~e ~rantee. 
nor any off~cer". or e:.1~loyee thereof. is reSi=lonsi~·ie fOr" a:'ly 
damage Or liabi'ityoc:~rring by ~eas~n ~f anything done or 
omi':':ei to be done by the Cfty.under o:r inco·nnectio-n. wit:i 
any work, au·th'ority or j"lIrisc1fctionde1e:gated to. t'he City 
under this, Ord inance and, Agreemen.t. It is'a 1 so under-s.to-oc 
and agreed that the City shan fully ind'emnify and Moid the 
grantee harm.less from any damage or liab'ility occurring by 
reason of anything done Or omitted to be do·ne by the Ci.ty·' 
under Dr in connection wi'-thany wor:k •. authc.rity or jurisdiction 
del egated to the City under th.is O·rd'fnanee and Agreeme,nt. 

Section 7: Interpretatio·n. 0·7 Franchis~. Time is Of. 
the essence orthis franChise. By accept,n,g 0'1'" p~rmitt;ng 
performance o·f any obo' igatio·n due from the grantee under 
this franchise after the d'ueda te thereof .. the City shall 
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not waive or bar its right to require prompt performance 
when due of a11 other ob1igations of the grantee arising 
under this franchise~ 

Each power, right or privilege reserved to or provided 
for the City. herein or by law. and each duty Or obligation 
upon the grantee, provided herein or by law. is independent. 
cumu1ative and additiona1. 

Section 8: Ri~hts Reserved to City. There is hereby 
reserved to the City every right 'and power which is required 
to be herein reserved Or provided by any legal provision of 
the Charter of the City or ordinances, rules o~ regulations 
of the City. including but not li~ited to provisions relating 
to street work.. street excavat'ion per'mits. 'or use, removal 
or relocation of franchise property. and the grantee by its 
acceptance of this franchise agrees to be boun~ thereby 
and to comp.ly with any action o,r req.ui rement of the City i'n 
its exercise of any such righ~ or power. 

Neither the granting of th1s franch'ise nor any Pr"OV'Sio,n 
hereof sha" cons.'~it1J.tea waiver or bar to the exercise of 
any right or power which ir:"'especti've o:f thi's fran.chise 
heretofore could have b,e~!'l o·r h.e:",eafter may be exercised by 
the City • 

The rights of the City to revi,ew.th'is franchise as. 
provided in this or:ii.nance are in add'ition to ali other" riSh:s 
and remedies which may othe:"'· .... is.a accrue to the City by ,reason' 
of any fai1ure or refusal of the grante~ to comply with any 
provision hereof. 

Section 9:, Construction Period,. In th.e event that the 
installation.~ons,:ruct,on. reconstr.uetion. presence. or" 
operation of grantee's' franchise prope'rty shall make necessar-y' 
the construction or. i.n·sta11ation o,f any d'rainage facilities. 
the alt.eration of any stre~t im.provement, or the alteration 
or re10cation of any ~hysica' pro~erty ther~tofore tn place 
in any street,. the grantee sha1l ~romptly perform suc~ work 
and restore said street. 

Section 10: O~struction of Crossfnas. In f~rtherance 
of the rules.--;=egu1atio·ns and orders of the Californ'ia 
Public Utilities Commission. the grantee shall never. suffer, 
Or permit any ear or eng.ine to, stand upo'n or" obs·truet any ·op.enor 
traveled street Or track for a 1onge~ period than set forth 

EXH!B~T tt:' I, 
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in General Orders of the Public Utilities Commission of the 
State of California. 

S~et1on 1': Con~1d~~at1on and Exoen~e • ...... :.-;....~ -
A. The grantee. by the acceptance of this franchise. 

hereby agrees to pay to the City of San Suenaventura the sum 
of Nineteen Thousand Five Kundred Seventy-Five Dol1ars and 
Ni nety .. Seven Cents (S19 ,575.97) 'and the expen.ses necessary 
for the publication of this ordinance in the manner require~ 
by law. 

S. In August of each year. beginning in 1983, the 
grantee sha11 pay to the City for each track in place the 
preceding January 1, the sum of .283· cents per foot for each 
foot or fraction thereof, as measared aTorrg th~ center line 
of the track and within a City street or City property as 
payment for that fiscal year (i.e •• August 1983 payment 
shall be for fiscal year July 1. 1983-June 30. 1984 ). The 
annual payment accruing to the City shall be increased or 
decreased by the same percentage difference that the final 
"producer price index-all commodities~ (~957 • 100) for that 
year var'ies from th'e level in 1967 of 100 .. Checks sha11 be 
mad~ payable to the City Treasurer~ 

C. Sho ul d any paymen~ req,uireQ no-; be made wi th'fn t::e 
time provided therefor~ the' grantee sMa11 furtber pay in~ere:: 
on any scch amoun~ due at the rate of one and one-half­
percent per month from the last day of the franchise payme~: 
period ,for which said payment was due. 

D. Additiona11y. nO' ,further annual charges wi11 be 
made after July 1. 1918. by Southern Pacific Transportation 
Comp~ny for future or existing agreements betwe~n the parties 
hereto,. including the following deSc~ibed easements: . 

a) Lea~e Audit No. S98t3,July 25. 
1972. for 6-1nch, 8-inch and 
12-inch water lines~ Casitas Vista 
Road between Mi 1 e Posts 398.0 and 
402.4. Oeed NO'. 31~7. 

b) Le'ase Audit No .. 145998. January 1. 
1965. fer a 2-inch water line,. 
Bridge No. 396.87 (Hobo Jungle), 
including the reinstallation' thereof .. 

EXH~B~T IE" 
5. 
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Lease Audit No. 66707~ March ll. 
1937. for a 24-inch reinforced 
concrete p'ipe. 

Lease Audit No. 164343. August 3. 
1970~ for a private road crosSing. 
Hobo Jungle. 

Agreement. October 18-. '926. for 
one lO-inch and two lZ-inch cas.t 
iron sewage ~ipes. Engineer's 
Stations 2735+40.20. 2752+57 and 
2707+00. . 

Agreement. July 15~ 19'26·. for an 
a-inch water line at Engineer's 
Station 2706+15. Ocean A.venue .. 

Agreement. August 1. 1925~for a 
6·- ; nch w'a ter line. Eng; neer' s . 
Sta ti on 2725·+65 .. 

Agreement, May l,. 1925, for a 
14-inch water"1fne p Engineer:s 
Station 18+14. 

Agreement •. Aug·ust 1,. 1924;,. for 
a 10-1,nch water 1i ne, gra vi ty 
flow, Engineer·s Statf~n 307+45. 

Lea se' Audi t No. 1040270· and Lease 
Audit ·No.1B:45·69, J·une 19', 1978, 
for the Saticoy sewer pipeline 
crossing. 

Donlon Plaza Storm Drain Easement. 

Lease No. 0948-5-5· for s.ewer pipe .. 

Wi.th· respect to said described easements., City wn'1 
notifY9'rantee upon removal of said'facilitles from serv;ce~ 

Section,12: Reservation. This franchise 'is granted 
subject to rewva ti on to the CitY' of San>·S;uenaventura of' 
all the rights and powers and sub,ject' to the pro-visio-ns 0·' 
Artfcle XIV ~f the. Charter of , the' C5ty ~f San aue~aventura 

.. &.. ..' 
' .. , 

. -. -- ._-
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and is also granted subje~t to the S~ate Constitution, and 
the right is reserved ~o review this franchise pursuant to 
section 20 hereof for noncompliance with any of the con­
ditions thereof. 

Sectfon 13: Failure to OiscnarQe Obligations. Upon 
fai1ure of t.he-grantee 1n the discharge ot' ar:.y oo1igation 
under this Ordinance, to prompt1y maintain or repair street 
pavement, or other street improvement, or to remove any 
abandoned track and to resto~e improvements after receipt 
of written notice from the City. the City may do such work 
and the grantee shall reimburse the City therefor within 
ten (10) days after receipt of the statement of the City's 
expense. 

Section 14: Taxes and Possessory Interest Taxes. 
Grantee s.na1,-'Tay ana be so,lely responsible for any taxes, 
incluciing possessorY' or other .1easehold interest tax that 
may be assessed by reason of this franchise and' grantee's 
occupation of the ~remises~ Pursuant tD Revenue and'!axat~~n ' 
Code section 107.6, grantee is hereby informed .that a 
possessory interestsub·ject to propertytax,ation may be. 
created by this Ordinance and' that the party fn whom the 
possessory inte!"est i.s vested (grant.ee') may l>e subject to 
tn~ ~ayme!"lt of p'l'"opel'"t:1' taxes levied on such in~eres~ • 

Section 15: Acceotance. Th\sfranchis,e .sha11 nO't 
become ei,ectm' un~i i t.l'\e grant-e~ has filed wrio:·ten 
accep,tance w.ith the C1erko,f.the City' Counc'i1 wi-:hin. ninet~i 
(90) days after the grant"i'ng ofthisfra.nchi.se. agreeing to 
abi de by the terms an"d condi t.ions o'f thi s: permit. 

Section 16: 'Abandonment. The fran.chls.e sha1'l be 
considereQ ab'3."ndoned u'pon grantee's forma1 notification 
o·f said change of sta tusby the I n.t'ersta te Commerce 
Commission. Grantee shall .• in the event Df such abandon­
ment .. either: 

1) Commence within.ninety (90) days hereof 
and prompt1y p1.lrsue to completion the ramo,val 
from the street or other pub1ic place of alFab,a,ndonee 
property and the reconstruction and restoration of 
the street and o,ther street improvements affected 

7. 
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by such removal~ provided that all of said work 
shall be performed in accordance with City standards 
for street construction and under the supervision 
of the City Engineer: or 

2) Autho ri ze the Ci ty to remove a" abandoned 
property located w''ithin a City street or other 
public p1ace provided that such removal and the 
restoration of the street and any other affected 
property shall be com~leted &t grantee's expense. 

Section 17: Transfer of F~a~chise. The franchise 'is 
not tran:feraffi except ontl'1e eond, t'i o·n tnat the transferee 
shall take subject to the term~ and conditions of th'is 
Ordi nance. By accep·tance or causi ng the transfe't' of the 
franchise or operations thereunder~ the transferee agrees to 
be bound by the terms and conditions of this Ordinance. 

Section 18: Permits. The grantee shalt ncit commence 
any work undei='"'t'he 'franchise until it s.hal1 have obta'lned 
such permit as may b'e required governing ex.cavat.ions in. anc 
other work in and upon~ the pub-Hc streets of the City. 
and said work shall be performed in accGrdance w~th the 
c~rrel'.'lt City adopted "'Stancfarcl Sp'ec'iffca-:ions for P':.:b'iic 
Works Construction";, .. Tni·s s·ec-:ion ,does no·t apply to rou-:ine 
maintenance of track. or the stree-: o'r ped'es-:rian waysur.race 
within two feet of the outer rail of track • 

. Section 19: Construction. The work of erectin~~ 
construc~ing,-rayingprep1acing, repa'r'ng~ or remov,ng 
fac'i1ities authorized und'er the franchise in~ upon. over. 
under, along or across any streets shall be conducted 
with as little hindrance as ~ractfcable to the use of 
the C'ity streets for the purpose of travel. and as· soo.n , 
as the erecting, co·nstructin·g~ laying, replacing. repa'~r~ng, 
or remOving of any o·f safcf facilities is completed, a11 
portions of the ,C'ity streets which have been excavated 
or otneN\ se' damaged tn~reby sh.a" be rep' aced in as good' 
condition as the same was before such w~rk. All such work 
shall be protect~d as provided in the Manual of Warning 
Signs, Lights and Oevices fo·r Use in Performance of Work . 
Upon Highways issued by the California Oep'artment of Trans­
po rta ti OCll. Of vi s ; on of Hi ghways.· The grantee sha 11 be 
responsible for. an·d shall s·ave the City, its officers and' 

tXHJ~~.T 'C-~i' 
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employees free and harmless from. a" damages or liability 
or c1aims thereof or arising from any damage or injury 
suffered by any person 'by reason of any excavation or 
obstruction being improper1y guarded during said werk. Or 
the fai1ure of the grantee to properly perform. maintain 
or protect any phase of the work; except that the City 
shall be responsib1e for its own acts or omissions. 

Section 20: Revocation of Franchise. The City Manager. 
upon any neg1ect~ fai1ure or ref~sal on the part of the 
grantee or its assigns to observe or com.ply w1t.h any of the 
ter:nS or conditions of the franchise. 'may co·nduct. a ~earing 
to investigate the a'leged breach. The grantee shall be 
afforded the opportunity to appear before the City Manager 
at such hearing. If the City Manager'should find that a 
breach has occurred he shall report his recommendatioo to 
the City Council. The City Council may then. upon a two-thirds 
(2/3) vote. seek any remedy legally avai1ab,le •. 

Section 21: Aooortionme~t of Costs bv Contract. In 
furtherance orp"ubl-ic po11cy to promote tne settlement of 
cost apportionment by contract rather than regu'ation~ if~ 
either before or after the granting of a franeh'ise.the . 
grantee of such frnachise and the City or a p·ubiic ent'i.ty 
enter into a contract as tG ho~ the CO$ts ~r ex?e~zes. 
or bct~ arising from"the erect~on Or maintenance. or both. 
of warning or protective devices authorized Or ord.ere-d by 
tl"le pub"c utilities commiss~o'li of.the s.tate .. or. the 
per=anent or temporary relocation of any f~ci'ities. shill 
be apportioned to Or between the Qarties whi1e sue~ contr!et 
is in effect. the terms ,th.ereo:f sha'1 eo:ntrol in$ofar as . 
they may be inconsistent with any other provision of 
this Ordinance. 

Section 22: Suoersedina Ordinince. .This Ordinance 
sha11 stl'persedeand replace Ordinance No. 984. dated 
August 12~ 1957, gran.ting a franchise to Southern Pacific 
companyaand others. 

, '. 

Section 2~: Conflicts~ .In furtherance of the rules,. 
regula'tiO'ns a~orders of the' Cali.fornfa Public Utilities 
Commiss.'iotl:- said, rules, regulations. and orders sha'1 govern 
whenever any cenf1 i ct may ex"ist between them and: the 
ordina:mces. cod'es. rules and reglJ'lations a,Qop,ted" as pre-
scribed by the City. . 

9. 
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Secti 0 n 24: Severa b n i ty .To the exten t that any 
provision hereoT shou1d. 1mpreperly or inva1id1y impair 
any obligation of contract or any "vested ri9ht"~ or be 
illegal, inva1id or unconstitut~onai. in any fashion or 
as applied to any person or circumstance,. then the same 
shail not apply so as to have any such effect and any 
such provision or application shall be deemed severable. 
It is the intent of the City Council in enacting th.is 
Ordinance to legislate within the bounds of its legal 
power and authority. and no further. It is the further. 
intent of the Citj Council that the invalidity or inap­
plicability of any provfsion of this Ordinance to any 
person or circumstance. shall not affect other p~ovisions 
or app'tications which can be given effect without the 
invalid prevision o~ application. and·to this end. each 
section. subsect;~n. sentence,. clause~ phrase and provision 
of this ·Ordinance is declared to be severable. The in~ 
validity of any provision of this Ordinance shall not 
abate. reduce. or otherwise affect any considerat~on or 
other obligat'ion req.uired of a franchisee of any franchise. 

Section 25: This Ordinance shaiT take effect on the 
31st day fonOWTng its final passage and ad'option .. 

PASS~D AND AOOPTE~ this 9th c1ay of ____ M~ay'--__ • 1983.' 

ATTEST: 

~.' ~0:ftL,:~ , Mayo·r 
. .' 

EXH~BlT ' ~~ ~I . 

". ,.t, lG. 
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ATTACHMENT A 

STATE OF CALIFORNIA. ) 
COUNiYOF VarrURA ) 5S 
CITY OF SAN BUENAVENTURA ) 

I. BARBARA J. KAM. Ci ty Clerk of the City of:' San. Buenaventura. do 
hereby cert~fy that the above and foresoi.n90rdinanc~ was. passed 
and· adopted by the City Counci1 of said Ci.ty at a regular meeting 
thereof. held. on the 9th day of May. • '9 83 by the 
fo" Owin9 vote. to wit: 

AYES: Counc~lmembe~s $ul1ard. Longo, Chaud1e~. 
Henson, Monahan, Orrock, and McWhe~e~ • 

NOES: None. 

ABSENT: None. 

IN ',lI7NESS WHEREOF ... I have h'ereunto set my hand and affixed the 
off'tcial seal of said City this 10tb day of May, 19S2. 
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Oeei$~on __________ _ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE S~A~E OF CALIFORNIA 

CITY OF BUENAVEN'I'ORA, ) 
) 

complainant, ) 
) 

". } 
) 

case 8.3-08.-05 
(Filed August ~O, ~9&3) 

SOUTHERN PACIFIC 'I'RANSPOR'I'~ION ) 
COMPANY, ) 

) 
Detendant. ) 

----------------------------) 
Donald'S. Greenberg, City Attorney, b 

Miqhael R. Dougherty, Asst .. City I 
Attorney, and Kenneth G. Makature/, 
Deputy City Attorney, for CitYl 
San Buenaventura,.. eomplainant .. 

Hilliam E. Still and Anthony P' .. P ille, 
Attorneys at taw, for Southe Pacific 
'l'ransportation Company, de! ant • 

OPINXON 

This is a complaint by tlieCity of San Buenaventura (san .,' 

Buenaventura) against Southern Pacific ansportation Company 
(Southern Paeific).. San Buenaventura s 6ks an order (1)' requiring: 
Southern Pacific to accept atranchise s a condition of its 
continued operation within San Buenav turaand (2) requiring 

, ' ' 

Southern. Pacific to pay backfranehi fees and" current ,and future: 
ones. 

A duly noticed public he ing, ,wasbeld in this. :matter , 
:before Administrative Law Judge, ,( ) Donald C. Meaney ,in san 
Francisco on April 1&, 1984.' S\ll:) 'ssionwas 'deferred pending,' 
receipt of briefs-and' successive stipulations by,the parties.. A!.J' 
Meaney havinq left the employm , 
reassigned to ALJ Donald B. 

- 1-

<' ! 

Commission,. the:matter, was ' 
" 

.,,'j 

.: ~. ~f"" • 


