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Decision ~ sa :47 MAR 23 1988' 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Investi~ation on the Commission's 
own mot1on into the operations, 
rates, charges and praeti~es of 
BRENT OISTRIBUTING COMPANY, a 
california corporation, and Big 
Bear Super Market NO.3, a 
california Corporation. 
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®OO~~~~&~ 
I.Si-07-003 

(Filed J\~y 3, 198:7) 

DQDald Murchison, Attorney at Law, and Roy , 
Adams, for Brent Oistributinq Company, 
respondent. . 

CAtherine A, JQbnsQn, Attorney at LaW,. for-the 
Transportation Division. 

QPXIfX'OIf 

Thisproeeecling was instituted to, investigate, the 
operations, rates, charges. a~d: practices- of"Brent,'DistriDutinq 
Company ,(Brent), a california: corporation, and::~Bi9 Bear SUper, 
Market No': 3 (BiqBear)',' a california~ corporation, for" the purpose 
of determining:,. -, 

"1. Whether respondent BRENT', in transporting shipments of 
supe:r:market commodities for respondent- Biq'Be~r,' violated 
sections 3664 and '3,667 of the- Publictrtilities Code by' failing t<> 
assess the app:tieable ~ates'and bharges as set forth in Transition 
Tariff 15-

" 

*2'. Whether 'respondent 8ig Bear ~ or persons liable therefor; 
have paid less than the: applicable' rates and Charges for " .,' 

, ., 

transportation.performed by respondent 'BRENT: .. , 
*3_' Whether" in the event ,~ums' ,less' than 'said, applicable 

rates. and',eharqes are found' to-haVe'beenc:harged,. colJ.:ec:ted or 

, I 
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received, a fine in the amount of such undercharges should be 

imposed upon respondent BRENT' pursuant to section 3800 of the 
Public Utilities Code. 

·4. Whether respondent BRENT should):)e ordered to collect 
from the aforementioned respondent Big Bear the difference 'between, 
the charges actually: received and the applica):)le rates and.' charqes~ .,' 

.,5.. Whether respondent .BREN'l" violated, section 3737 of the' 
Public Utili ties, Code :by, tailinq 'Co. ma.intain copies of and observe 

appliCAble tariffs" decisions and','orders;. , . , 
·6. Whether respondent BRENT violated, General Order 147 and·:' -, 

section, 3737 of the Public Utilities Code' by performinq services.,' 
for respondent, Big Bear without. having a contract on file 'and in ' .,' 
effect with the Commission~ . , 

·7. Whether any or all of respondent'soperOl.ting' authority . 
should. be' cancelled", revolced~ or auspended,.or in the,~lternat1";e,:", 
a fine imposecl, pursuant'to. sect1on3774" of the Public Utilities 
Code • 

·8. Whether respondent BRENT should be ordered to cease ancl" 
desist from any unlawful operations. or';practices~, 

·9. Whether any oth~r orders that may be,appropriate,' should: :' 
be 'entered in the ,lawfulexerciae: of':the "Commission's.: ' 
jurisdiction.· .' . , 

'Ii, • 

A duly noticed pUblic hearing was heldbe'fore, 
Administrative Law JudqeOrvilleI". wright in San Diego' on, .' " 
August 24, 1987; 'The investigation was sUbmitted for decis.ion'uPon,'::,:'. 

, .. ' \' 

the aVAilability of the transcript on September 20" 1987. 
JdpiSBiona 

.,(" 

Brent admits to 'thecha%'ges ot: the. 'l'ransportation 
Division s'bltt' (s'blt't) that' (1) it violatecFGttneral Qrder147 and 
section 3737 ot the :Public Utilities (POl, C~e ):)y ~rt'onUng , 

, .' ,", > .!' .' .', :,',IU,· .. \I~" ' : 

services tor' respondent Big, Bear without, having.'a, ,contract"'on tile,,; 
and in etfect 'with the commisa:ion"and~,,(2). it violated· sec:tio~>"', ' 
3664 and' 3667' ,ot the PO Code ):)ytailing:'to':assess'~,theapP11ca):)lEi; 

, ', . 
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rates and charqes as set forth in Transition Tariff lS in the total 
amount of $16,604.,8-3. 
Issue 

Statf recommends a punitive fine ot $2,500 pursuant to, 
Section 3774 of the PU Code and a further fine in the amount of the 

admitted undercharges of $16,604'.83- pursuant to... section 3800 of the: , 
PO' Code. 

Brent contends that the propo~ed fines are excessive. 
The issue before' us is the amount 'Of' ,the tine to... be 

imposed based upon the facts in this case. 

Facts 
Brent is a california, corporation,wholly owne4,:by its 

president,. Roy Adams, who appeared: and' testiried ,in this' 
proceeding_ 

Brent received"its operating,'authority (T-138,:150) as a 
highway contract carrier on June 21, 1982' at which.' time it, also, ' 
received transitiontaritt (TTl lS.on which to base its rates, • 

Its carrier, protile, as presented, ~ statf-,,· sh~wS2S. 
drivers, S. mechanics, and· 75-other'employees: warehousemen, 
administration/and seeuri ty.. Brentope~ates 20 tractors~ 3-
trucks,. 15- insulated van trailers,.and,s,d.ry',van trailers.' 
Reported revenue for calendar ,year· 1986-' is. $3"344,,..,339'~ 

Brent's entire,'busfneSs.,,'is as the, contract carrier t~ral 
"/ ,~, .: ,.,,~li:;\:· ',' ,",.:' ~I ,,>,;, f j ,',"" "<I, , ":~'." 'ir ," . . ' • , I"" 

single shipper',,·B:l:gBear~ which operates~/a,.supermarket cha:i:n in 
, , ' .',' , .' '~-, '" • fli '.f. ", t.'/I'., \ ' 

SOuthern 'california. ' ") 
'. '''~r .• 

,,' 

Accordinq to Brent, Biq Bear .instructed the carri~",tO:" 
. . ~ ,. • .. . L ,~(,~,!... \L.' 

issue its billinqs at rates slightly, 'inexeess ot. 'l'T-l.S in order:~to·;,:'·,.,·' 
be on the safe, side' of Commission requlat1ons~'Even thouqh 'this, .' ,":: 

policy resulted in Brent receivinq abOut$6~,OOO per. month over . 
minimum rates,' the carrier has been only marqlnally profitable,. 
reporting net' protits'~.o:r $1,.000', to $2;000.'. per 'year.. '. 

. .' Br~t's ,p~o~:i.4en~:ha's:.,'beenthe<per~()n:,;r.sponsible' for 
.. ' •. \ .. ',' "r '11' .; J ", '~ ·'1 II' " I." . 'f '. ' ,-,' ... ,L., ,'" ~ 'II~ ,', ,t • . ' " ' 

meetinqrequl:atory.:requ£l:cents ·."since 'the·:rcorperation'8- inception. I 
~.;~,,;/,~~~,'~~~,~" .... :.'~::"<'~'\,:.~,',~P'" ,.. fo";" .:,.,;'> .. ::', ',' ','j". (;..',~ <.':':,; , '1 

<',:,.< "",,.- ('~,~,->:;:::,',:\~::,> <" :1, , ":~<' 
',~ ';',",. \' ',' ,'\~ ""i'" " ", """ 
"" ;,' ; .l ", , ',lit. ~ · .... ,:.1 ,.,:' /:, 

.," , '~'~~:',~~' .~:::.'.~:. 
/' " --"3' .-" .. /."') ,', 

-, \, '. 
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He testified that he sent the Big Bear contract to the commission 
in 1982.and believed it had been approved and filed. Staff's 
search, after its audit, disclosed no reeord of the contract" and 
staft notes that the contract contains deticiencies which would 
have precluded ;ts approval in any case. 

The undercharges were the- result ot Brent's not having 
effected a lOt increase in 'rr-1S rates directed: by D.86-04-045-

. " 

until staff's visit on AU9Ust 12, 1986.'. Brent. testified- that it 
had no knowledge." of the relevant deeision even though the record' 
shows that both Brent and. Big Bear were correctly listed. on the 
Commission's mailing reeords which were used to-send out three' 
di:fterent notices of, the provision'ofD.e6-04-04S,that '1"I'-l5o rates' 
were to be increased by 10 t as of July 1, 1985,. 

Brent fully cooperated during the .staff audit and billed .. 
and collected, the indicated undercharges for the months of Julyand<::: 
August, 1986 in time t~ include them in its third quarter report .. 

. .. . 

Brent coll:ected the June 19'86 und.ereharqeain March 198-7 .. ' 
,Brent's objeetionto the penalties recommended by statt: 

,I , . 

are succinctly stated at'paqes 52 to 54'ot the'transcript. 

*Q. Now, you say the fine was excessive .. ' . 
Would you please explain' ,yourself there,. .. ' 
ple,ase ... 

"A. Well, I guess 'the easiest way to- say it is 
in June of'82',- when I', received my--tiled 
my application, for a permit to. operate with, 
Mr ... Olson, he told me at that time that I 
had to have a copy:- of- the' contract with PUC 
on file. I did :that.. I mailecl .. it to the 
POC in San . Francisco. 

*'l'heystate tbeydidn't qet- it~,therefore, 
I'm wronq,and-I'm,fined. . 

"My. basis. is this.:" NoW'~ the puc tells me: 
that they sent· lie the. GO 147-Arate 
increase in the mail" and X.-say I.' dIdn't 
get, it, and the:PtJC. saysthat"s: :fine, 
you're wrong again. . 

- 4 -
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·I find that to Qe a conflict. 

'I realize now that it is my obligation to. 
know everything that the PUC does that 
relates tome whether I get it in the mail 
or I don't qet it in the mail, and I~ve 
taken steps to. do that. But the point is 
that--that we've complied with two audits, 
every record is made available, all 
cooperation is given, facilities are given 
to them, to. work at while they're there, all 
our records are accurate. We don't have 
any reason to hide anything.. I have" no 
reason not to take.a rate increase if it's. 
issued. I only deal with one account, and 
it'I get an increase, I pass'iton to the 
account and I.,deal withit~ because the 
account understands that. 

·So the whole. pOint: is there is. absolutely 
no basis. for' me not, to. take the rate· . 
increase, if I know about: it, and that's 
why I'm- herEt. And so.when you look at me 
and I'm making $1',000' or $Z,ooo' a year over 
five years, and. you're going to fine" me' up' 
to $30,000, and then it comes. to $1&,000, 
to'me that',s :[ncreciiblyexcessive,and'. 
you're facing' a position' of· literally 
costing. me my j 0):) , and" that' a the reason 
I'm here-.. 

*Was I gUilty?-Yeah. But why"with all of 
the' cooperation, does the tine' have to, be 
that degree of money?"" 

*When we went out, we'-reeollected- the money. 
The POC got what they ,had--what- they got 
coming. They' were not lost' any income... . 

.' . 
'In.addition, the four'years, prior to this 
audit we were collecting· money 
approximately $&,ooo"a; month in excess of 
'1"1'-150, so for four years we collected 
$72',000 more than the rate required-and the. 
PUC- macle more money'oft this. So then for 
two months .. we: screw up and'miss an increase. 
and' then, you_ co_e back and.' ~in.·;,lle $-1&;000' . 
when actually ,from".,atart ,to . tin1sh~ the· 
PUC has. more money from' ustban they would' 

I" 

I" ", • 
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piscussion 

have ever had had we followed TT-l~ to the 
letter. 

"And so I just don't think it's fai::-. And 
that' 5 the whole purpose of today." 

There are two distinct'penalties involved in freight 
undercharqe cases such as this instant proceedinq .. 

section 3800 of the PU Code provides that whenever the 
Commission,. after ,a hearinq, finds that a carrier has charqed less 
than applicable rates, it "shall require the carrier to collect the 
undercharges involved and may impose upon"the carrier a :fineequal'­
to the amount of the undercharqes .. '" 

Section 3774 of thePU Code provides that when tariff 
violations' are found the Commission, as an alternative to the 
cancellation, revocation, or suspensi0r:t of, an operating permit,." 
"may impose upon the, holder of the permit a, fIne not' exceedinq 
twenty thousariddollars .. " 

While both Section 3800 and "Section 377 4 fines, rest in 

the discretion of the Commission,'Brent,has. offered no citation of 
authority in support of its articulate' arqument,that no sect.:i:on, ,: 
3800 fine should be imposed.. Nor has our own res'earch revealee:;a",y' 

, • < .' • "_ "t~ .• ~",.; ... "' , 

decision where anythinq less than the' total amount of col;lee;.-~~;,~"":r~\ 
• ' .... ,'10 \,~ 'II'~ 

<, ' 

undereharqes. have been ordered' to' be remitted.· to- the Commissio:~'",:,. ":,.:,:',? 
. " f\' .,.' I~'\' I"~ \'",'" j' ; 

On the other hand, there is precedent for the ,:;;':; :i'l:;U',:"\: 
, " '·~·":'~",;~,~,~·'i' 

Commission's exercise of discretion in'imposinq section' 3774'"t~~,:,,1':, 
" . , " ......... /' " 

In Georqe Lange Truckinq,. D .. 85-795, C .. 1000S" May 11,. lS7G~' ' 
the case cited }:)y Brent, we stated: ':,i':~~I, ., 

',', L '.: ~ 'It . , I • L 

"In measurinq' apenaltyt().be~:~.~·/ the 
Commission will always. 'eon:a1d~;:!!','tbe;/question of 
willfulness in the conduct')be~I..,?-;' :;enall:zed,. and 
where there is no indieation·~t~:':';~'::he , 
undercharqes were wilful O~ fo~e' purposes of 
und.ercutting competition, there was' no attempt 
at concealment,. and. the carrier 'cooperateCl~in 
theinvestiqation, a punitive :fine' need not ,be 
imposed:. " 

- 6 -
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More recently, in DOlphin Transportation Inc., 0 .. 92328, 

OIl No. 38, A.596&7, October 2Z, 1980 we stated that while intent 
is not an element in determininq whether noncompliance with . . 
commission decisions or with tariff provisions has resulted in a 
violation of the Code, in measurinq the J;:>enalty to be imposed where 
there has been a violation, the commission does consider the. 
question ot willfulness with respect t~ the strinqeney ot the 
penalty to· be assessed. 

Both of the foregoing,decisions involved Commission . 
consideration of Section. 3·774 fines~., . Both ordered full payment to .' 
the commission of undercharges. collected. pursuant to: Section, 3800' .. 

It has, been judicially stated that the reason why there >'. 

must De intlexibilityin'· the enforcement ot· the published rate·, .', 
aqainst all and every 5uqgest!on for· r~l~tion rests. upon the:' .... 
practical impossi))ili:tY·· otherw1~e of maintaininq- equality b4!tween 
all shippers without preferential privilege$of any sort. 
Instances o~ individuai hardship. ~otebange policies. adopted--:to: .. ', 
secure uniformity in· charges tor'transportation._ .. (see 'tnnsmix 

~. '.' . kom. v. Southern' Pacific' Company (196C).) 18-7" C1t._ 2d 2S'7,. . 2650.) 

While we' acknowledge that the full payment of 
undercbarqes t~ tbfl Commissio'n',under section 3800: may work 'a 

. "I 

harclship on Brent,.. we also note. that.Brent would in:~tect"receive 
a finaneial. gain :to' the extent -that it is. allowed to- itsel:f~ reta'in:~', 
the underebarqes it: cOllectedfro2lvsiq Bear~ .' ..•. : 

A !airassessment ot the .' faCts" ot ,-this, case is- '.tbatthe· .,'. 
audit ot Brent by' com:misaio~.repre5ent&.t1ves, caused···Brent' to •.. l:earn', I. " 

ot its ~dercharqes. te:>' Big. Bear ancl.to:'C::ol'leet. those Wld~r_es.: 
If Brent is- now 'allowed to, keep' someor·allo:ftbe'underebar9'e .• 
Ulounts, we will have converted-the statf" inves~fgation into-the' . 'II: 
vehicle ot _ a financial qain. to -Brent that it otherwise ,would' not ':' 
have enjoyed. 

i, -,j', 
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We conclude that reduction of the Section 3800 fine would 
not :be in the public interest of maintaining uniform enforcelllent of 
the PO' Code. 

with respect to the Section 3774 tine~ we think that the 
evidence of record shows no willfulness or scienter present in 
Brent's conduct - only carelessness or negligence. Accordingly, we 
impose a tine of $500 rather than the $2,.500 reeom:mended by statf., 
Comments 

Pursuant to the Commissionrs Rules ot Practiee and 
Procedure, the proposed decision of the assigned administrative law' 
judge for this proceeding was tiled with the commission and 
distributed to the parties on February 19,. 198.8:. Comments were 
filed by staff on March'lO, 1988'. 

Our review of the filed comments does not persuade us 
that any change in the' proposed decision is appropriate. 
Findi.ngsotFac:1; 

1. Bren~ ho·lds a Highway contract carrier Perlni t issued 
June 21, 1982. 

Z. Brent's rates are prescribed in transition Tariff 1$. 

3. D.86-04-04$ required'Brent to increase 'r'r-15 rates by 10*: ". 
effective J:uly 1,. 1985,. 

4. In August 1986, an audit by commission staff disclosed .. 
that Brent had not increased its rates as r~quired :by co~ss:ton' ' 
decision, and had undercharqecl its Cu'st<?mer / shipper in the amount .'. 
ot $16,604.83.' . The audit also. . revealed that Brent did not have a,,' 
contract on file with the comm1ss.ion~ 

5_ Brent admits the violations, and'collected the 
undercharges ·trom its sllipper" Big,Bear. 

6. Brent was cooperative with. the staff at all ti:nes. during, . 
the investiqation and the hearing.' , 

/", .. 

;. 

- g',-

," I', 
, I', 
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~onelusions ot Law 
l. Brent violated sections 3664 and. 36·67 ot the PO Cocle by 

failing to assess the applicable rates and charges as set forth in 
Transition Tariff 15. 

2. Brent violated. General Order 147 and Section :3737 of the 
PU Code by performing services f~r Big Bear without having a 
contract on file and in effect w£th the Commission. 

3. Brent should be tined in the amount of the collected. 
undercharges of $16,.604.83 pursuant to section 3800 of the PO'· Code.: 

4. Brent should be required to pay a punitive fine pursuant, 
to the provisions. of Section 3774 of the PU'Code in the, a:mount of. 
$500 .. 

$. Brent should. be ordered to cease and desist from future 
violations. 

6. This investiqation should be discontinued ... 

o RQ E.::.B 

IT' .IS ORDERED that: 
1. Brent Distributinq Company (;Brent), shall pay to this 

commission a, tine of $16,. 604 ... 83- pursuant to ,PUblic 'Otili ties. Cod.e,:: . 
section 3800 and a :fine of' $500.pursuant ~to t>ublic Utilities Code' I:. 

Section 3774 on' or before the fortieth day after the effective date~" 
of this order. . Brent shall' pay lnter~ston, the $50'0 fine at 'the' . 

rate of seven- percent per. annum;: ·=uch~.:interest is to commence upon. . 
the day the payment-Of the fine, is delinquent.; 

2. Brent shall cease and desist from: future violations of 
the PO' Code and Commission, rules and" requlations. 

3. I.87-07-003 is. diseontinuec1 • 

- 9 -
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4. The Executive Oirector of the Commission shall cause 
personal serviee of this order to be made upon Brent Distributing 
Company, 'and shall cause service by mail to, be made upon Big Bear 
Super Market No.3. 

The effective date of this order shall be 30 days after 
completion of service on respondent Brent. 

Dated ·MAR 231988 , at San Francisco, california. 

-lO-

STANLEY W. HULEl"I'" , 
President', ,'< 

DONALD VIAL 
FREDERICK RDUDA " 
C. MITCHEIX WILK"" 
JOHN :a OHM'lAN '. " 

Co~oners 
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We conclude that reduction of the section 3800 t~ld 
not be in the public interest ot maintaining uniform ent~ement of 

the PO' Code. / 
With respect to, the Section 3774 tine, we ~ink that the 

evidence of record shows no willfulness or sciente~present in .' 
Brent's conduct - only carelessness or negligence!' Accordingly, we " 
impose a fine ot $500 rather than the $2,500' r.6ommended by staff~ . 
Findings of Pact 

1. Brent holds a Highway Contract 
June 21, 1932. 

issued 

2. Brent's rates are prescribed> n transition Tariff 15. 
3.. D' .. 86-04-045 required BrClnt' 0' increase TT-1S- rates by 

effective, July 1, 1985. 
4. In AUgust 1986, by ,Commission staff disclosed 

10%' 

that Brent had not increased its rates"as ~equired'by commis~on 
decision, and had undercharged ts customerl~pper, in the' amount 
of $16-,604.83. The audit al revealed that, Brent did not have"a 
contract on ,file with the c' asion. 

S~ Brent admits th violations, and .. collected the 
undercharges from its sh per ,Big .Bear:--' 

6. Brent was coo erative' with the.statf at all timesdurinq.: 
the investigation' and e hearing:., 
Conclusions of' lAy 

1. Brent vi 

tailinq t~assess 

a.ted Sections 3664 ~d' 3667 of the PO' Code':br .' 
e applicable'rates and charges as , set forth.,in!;,.' 

15-. 
, , ' 

2'. Bren violated General Order 147 and Section 3737 of, ,the" 
PO' Code by pe orming"'services' for Big'. Bear' without, having ',a , ' 

• " c" 

contract on ileand,. in' effect with ,the , Commission. 

3. ent should, be tined, in the ,amount ot th~ collected.,: ,,' ':', .' 
sot $16,604.33 pursuant to' section 38000t the",PO':,Code::,.'" 

'. -. ., ,.' .. '">" " .' '!. ",. 

,\ 
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4. Brent should be required to pay a punitive fine pursuant 
to the provisions of Section 3774 of the PU Ccxle in the amount of 
$SOO. 

5. Brent should be ordered to· cease and desist from. future 
violations. 

6. This investigation should· be· discontinued. \ 
I 
I 

i 

9 R D I R. 

IT IS ORDERED that: 
1. Brent Distributing company (Brent),. sha. ' pay to this ' 

Commission a tine of $1&,604.83 pursuant to PubliC' utilities, Code " 
Section 3800 and a tine: of $500 pursuant ,to' Pubic utili ties Code :; 
Section 3774 on or before the fortiet:h day, att.k- th~ etfectivedate"~ 
ot this order. Brent shall' pay ,interest on tJIe $500 tine at,. the', 
rate of seven percent per annum; such ,intere~ is to commence upon \ , 

. " ,I . ,,' .. 
the clay the payment of the' tine.iSdelin;tqu .. ' . ." 

2. Brent Sha,ll cease, anci' desist ,',fro , .future violations, of 
the PO Code and Commission rules. and requ tions._ '. " 

J.. I .. 87-07-003, is discontinued·... ( ,",'.. 
4. The Executive Direetorot the commission shall cause " 

personal service of this, order to'be, lila e upOn Brent ,Distributinq,'", 
• , • I 

Company, and shall cause service by ma 1 to be' made upon' Big Beax:", 

Super Market No .. 3. 

. ,". 
' .. 
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The effective date of this order shall be 30 days after 
completion of service on respondent Brent. 

Dated _______________ , at San Francisco~ california • 

- 10 ~ 
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