ALJ/0IW/ra .
(Mailed 3/24/88)
Decision _gg oo ez~ MARZ23 1988
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission’s @U@Um U:

own motion inte the operations,

rates, charges and practices of
BRENT DISTRIBUTING COMPANY, a 1.87=07=-003
California Corporation, and Big (Filed July 8, 1987)
Bear Supexr Market No. 3, a
California Corporation.

, Attorney at Law, and Roy
Adams, for Brent Distributing Company,
respondent.
’ Attorney at Law; for- the
Transportation Division.

This proceeding was . 1nstituted to. lnwestlgate the
operations, rates, charges‘and practices ot Brent Distributlng
Company (Brent), a California corporation, and1Big Bear Super.

Market. No. 3 (Blg Bear), a calrtornia corporat;on, for the purpose o

of determlnlng. _

”1. Whether respondent BRENT‘ in transportzng shrpments of
supermarket commodltxes for respondent Big Bear, viclated
Sections 3664 and ‘3667 of the Publlc Utilities Code by zarlxng to

assess the applicable rates ‘and. charges as set forth in Transztron S

Tariff 15.

"2, Whether respondent Brg Bear, or persons ‘liable therefor, Ar7‘“

have paid less than the applicable rates and charge5~£or '

transportatxon performed by respondent BRENT ‘
"3, Whether, in the event sums less than sard appl;cable

rates and: charges are round to~have been charged, collected or




1.87-07-003 ALY/OIW/ra

received, a fine in the amount of such undercharges should be
imposed upon respondent BRENT pursuant to Section 3800 of the
Public Utilities Code.

#4. Whether respondent BRENT should be ordered to collect

from the aforementioned respondent Big Bear the difference between .. ' '
the charges actually received and the applicable rates and charges.“"

#S. Whether respondent BRENT vieclated. Section 3737 of the

Public Utilities. Code by failing to-naintain copies or and observe f;f

appliczble tariffs, decisions and orders. N

#6. Whether respondent BRENT‘violated General Order 147 and
Section 3737 of the Public Utilities Code by perrorming services
for respondent Big Bear without having a contract on: £ile and in
effect with the Commissmon.l ‘ ‘

#7. Whether any or all ot respondent’s operating authority o
should be cancelled,. revoked or suspended or. in the-alternative,‘fgj
a fine imposed, pursuant to Section 3774  of the’ Public Utilities '
Code. : :
~g. Whether respondent BRENT should be ordered to cease and
desist from any unlawful operations.or practices.: . L

#9. Whether any other orders that may be appropriate should : :
be entered in the lawtul exercise o£ the Commission s
Jurisdiction.” ‘ - :

A duly noticed public hearing was held before
Administrative Law Judge Oxville T. Wright,in San’ Diego on - e
August 24, 1987. ' The . inyestigation.was submitted for decision’ upons
the availability of the transcript on September 20, 1987. | %
Adnissions o o - S e
Brent admits to the charges or the Transportation
Division starr (statt) that (1) it violated General Order 147 and
Section 3737 of the Public Utilities (PU)- Code by performing .
services for’ respondent Big Bear without having a, contract on zile T
and in effect . with the Commission, -and:(2): it violated Sections“ ;
3664 and 3667 ot the PU Code hy railing to assess the applicable

v
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rates and charges as set forth in Transition Tariff 15 in the total

amount of $16,604.83.

issue ‘
Staff recommends a punitive fine of $2,500 pursuant to

Section 3774 of the PU Code and a further fine in the amount of the

admitted undercharges of $16,604.83 pursuant to Section 3800 of tné.,;;;,

PU Code.

Brent contends that the proposed tines are excessive.

The issue before us is the amount of the tine to be
imposed based upon the iacts in this case.
Facts

Brent is a Calirornia ‘coxporation wholly'owned by'its
president, Roy Adans, who-appeared and testitied in this
proceeding. : AN
. Brent received its operating authority (T—lsa 150) as a ﬁ" )
highway contract carrier on June 21, 1982 at which time ic also
received transition taxiff (TT) 15 on’ which.to base its rates--

Its carrier. protile, as presented by stazz, shows 25
drivers, 8,mechanics, and. 75 other employees- warehousemen,“ ‘
administration, and security. Brent. operates 20 tractors; 3 .
trucks, lS—insulated van trailers, and:5 ary. van trailers.
Reported revenue for calendar year: 1986 is $3 344 339. S

: Brent’s entire business is-as the contract carrier :or a,ﬂ[a
single shipper, Big Bear{ vhich operates ‘a. supermarket chain in ”
Southern Calirornia. \ : : e :
. According to Brent, Big Bear instructed the’ carrier to -
issue its billings at rates slightly'in excess of TT-15 in order to'
be on the safe side of Commission regulations.. “Even though this
policy resulted in Brent receiving about $6,ooo per. ‘month- over o
minimun rates, the carrier has been only*marginally proritable,
reporting net. profits cf $1, ooo to $2 ooo per year.

Brent’s. president has been the person responsible tor -
meeting regulato:x requirements since the corporation's inception-- N
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He testified that he sent the Big Bear contract to the Commission
in 1982 and believed it had been approved and filed. Staff’s
search, after its audit, disclosed no record of the contract, and
staff notes that the contract contains deficiencies which would
bhave precluded its approval in any case.
The undercharges were the result of Brent’s not having
effected a 10% increase in TT-15 rates'directed by D.86-04=045
until staff’s visit on August 12, 1986.v Brent testified that it
had no knowledge_ of the relevant decision even though the-record
shows that both Brent and Blg_Bear werelcorrectly listed on the
Commission’s mailing records which‘wete used to send out three" .
different notices of the provision of D.86-04-045 that TT-15 rates’ =
were to be increased by 10 % as of July 1, 1985. P
Brent fully cooperated during the staff audit and bllled R
and collected the indicated undercharges for the-months of July: andﬂﬁf
August, 1986 in time to include them in its third quarter report.‘;"”
Brent collected the June 1986 unde::cnargea in March 1987. '
Brent’s objection to the penalties recommended by staff
are succinctly stated at pages 52 to 54 of the transcrxpt.

#Q. Now, you say-the f;ne was. excessive. R

- Would you please explain yourselr there,. -
please.

‘well, I guess the easiest way to-say 1t is e
in June of ‘82, when I received my--filed -

my application for a permit to operate with
Mr. Olson, he told me at that time that I ..
had to have a copy of the contract with PUC -
on file. I did that. Ivmailedait‘to~the

PUC in san. Franciaco.

'They‘state—the didn’t get ity there:ore,
I’m wrong, and- I'm tined.

Y. basis is this: Now; the PUC tells me
that they sent me the GO 147-A rate
increase in the mail, and I.say I didn’t

~get it, and the PUC says: that's fine,
you're.wrong again.. ,
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#I f£ind that to be a conflict.

#I realize now that it is my obligation to
know everything that the PUC does that
relates to me whether I get it in the mail
or I don’t get it in the mail, and I’ve
taken steps to do that. But the point is
that--that we’ve complied with two audits,
every record is made available, all
cooperation is given, facilities are given
to them to work at while they’re there, all
our records are accurate. We don’t have
any reason to hide anything. I have no
reason not to take.a rate increase if it’s.
issued. I only deal with one account, and
if I get an increase, I pass it on to the
account and I.deal with it, because the
account understands that. .

#So the whole point is there is absolutely
no basis for me not to take the rate
increase, if I know about: it, and that’s
why I‘m here. And so when you- look at me
and I‘m making $1,000 or $2,000 a yeax over
five years, and you‘re going to fine me up
to $30,000, and then it comes to $16,000,
to me that’s incredibly excessive, and
you’re facing a position of literally
costing me my job, and .that’s the reason

"Was I guilty?'Yeah-"But‘wny;«with all‘of
the cooperation, does the fine have to be
that degree of mqngy?(ﬁu

*When we went out, we recollected the money.
The PUC got what they had--what: they got
coming. They were not lost any income.

#In. addition, the four years prior to this
audit ‘we were collecting money E
approximately $6,000 a month in excess of
TT-15, so for four years we collected '
$72,000 more than the rate required and the.
PUC made more money off this. So then for
two months we: sCrew up and miss an increase.
and then. you come back and fine . me $16,000

- when actually, from-start to finish, the
PUC has more money from us than they would:
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have ever had had we followed TT-15 to the
letter.

"And so I just don’t think it’s fair. And
that’s the whole purpose of today.”
Di .
There are two distinct penalties involved in freight
undercharge cases such as this instant proceeding.
Section 3800 of the PU Code provides that whenever the
Commission, after a hearing, finds that a carrier has charged less

than applicable rates, it #shall require the carrier to collect the g

undercharges involved and may impose upon the carrier a fine equal
to the amount of the undercharges.

Section 3774 of the. PU Code provides that when tariff
violations are found the Commission, as an alternative to the
cancellation, revocation, or suspension of an operating: permit
“may impose upon the holder ot the permit a fine not exceeding
twenty thousand dollars.” -

While both . Section 3800 and- Section 3774 fines rest in.

the discretion of the Commiesion, Brent has offered no citation or ﬂ{?w

authority in support of its articulate argument that no-Section . _
3800 fine should be imposed. Nor' has our own research revealeddhny;_fg
decision wherxe anything less than the total amount or collect' S
undercharges-have been ordered to be’ remitted to the Commiss;o

' On the other hand, there is precedent for the

Commission’s exercise of discretion in.imposinq Section 3774‘£ine3

In George Lange Trucking, D.85795, C.10005, May 11, l$76,:ﬂ=

the case cited by Brent, we stated: = )f“l

~In measuring a penalty to-be impouﬂd, ‘the
Commission will always consider. thenquestion ot
willfulness in the conduct'be: g penalized, and

' where there is no indication.thzzithe
undercharges were wilful or for-tte purposes ot
undexcutting competition, there was no attempt
at concealment, and the carrier cooperated: in
the investigation, a punitive tine need not be
imposed.
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More recently, in Dolphin Transportation Inc., D.92328,
OII No. 38, A.59667, October 22, 1980 we stated that while intent
is not an element in determining whether noncompliance with
Commission decisions or with tariff provisions has resulted in a
violation of the Code, in measuring the penalty to be imposed where
there has been a violation, the Commission does consider the |
question of willfulness with respect to the stringency of the
penalty to be assessed.

Both of the foregoing. decisions involved CommiSSion
consideration of Section 3774 fines.. Both ordered full payment to .

the Commission of undercharges collected pursuant toxSection 3800.\@&1“*fﬁﬁ

It has been judicially stated that the reason why there
must be intlexibility in’ the enforcement of the: published rate
against all and every suggestion zor relaxation,rests-upon the
practical impossibility otherwise of maintaining equality between
all shippers without preterentiel privileges.or any. sort.

Instances of individual hardship»cennot chnnge poliCies adopted to
secure uniformity in charges for, trensportntion. (See xxgngmix_ '
corp. v. Southern Pacific Company (1960) 187" CA 24 257, zes.) .

- While we- acknowledge that the full payment of “
underchaxges to the Commissionwunder Section 3800° nny~work a
hnrdship~on Brent, we also note’ that Brent would in.etrect, recexve
a financinl gain to the extent thet it is allowed to-itselt retain
the underchnrges it collected. fron Big Bear.v;

A fair assessment of the facts: of this case is.thnt the s&fV”
eudit of Brent by Commission.representotives caused: Brent to learn o

of its undercharges to:Big Bear and to collect those. underchaxges.wj‘
If Brent is now-allowed to keeprsome or ell of the’ undercharge "
amounts, we will have converted. the etnzr investigation into~the
vehicle of a financial gain to Brent thet it otherwise would not
have enjoyed- ~ :
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We conclude that reduction of the Section 3800 fine would
not be in the public interest of maintaining uniform enforcement of
the PU Code.

With respect to the Section 3774 fine, we think that the
evidence of record shows no willfulness or scienter present in
Brent’s conduct - only carelessness or negligence. Accordingly, we
impose a fine of $500 rather than the $2,500 recommended by stafst.
Comments

Pursuant to the Commission’s Rules of Practice and
Procedure, the proposed decision of the assigned admlnlstratlve l&w“
judge for this proceedmng was filed thh the Commission and ‘
distributed to the ‘parties on February 19 1988. ‘Comments were
filed by staff on March 10, 1988. ~ - )

our review of the filed comments-doeS‘not‘persuade us
that any change in thé'proposed decisionVis appropriate.  '

' 1. Brent hOldb a nghway COntract Carrzer Perm;t 1asued
June 21, 1982. : :
2. Brenf’s rates are prescrlbed in trans;t;on Tariff 15.: o
3. D.86~04-045 required Brent to increase TT-15 rates by 10%?  {"
effective July 1, 198S. i
4. In August 1986, an,audlt by Commlss;on staff dlsclosed
that Brent had not increased its rates as’ requz:ed by Commission’
decision, and had undercharged its customer/sh;pper in the amount

of $16,604.83. The audit also .revealed that Brent 4aid not have a ,rf735

contract on file with the COmmission.
5. Brent admits the vxolatlons, and collected the
undercharges from its shipper, Big Bear. : R
6. Brent was cooperatxve with the staff at all tzmes dur;ng o
the investigation and the hearing. L
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conclusions of Law

1. Brent violated Sections 3664 and 3667 of the PU Code by
failing to assess the applicable rates and charges as set forth in
Transition Tariff 15.

2. Brent violated-cenerallOrder 147 and Section 3737 of the
PU Code by performing services for Big Bear without having a
contract on file and in effect with the Commission.

3. Brent should be fined in the amount of the collected

undercharges of $16,604.83 pursuant to Section 3800 of the PU.Code:3 'y

4. Brent should be required to pay a punitive fine pursuant .
to the provisions of Section 3774 of the PU Code in the amount of
$500.

5. Brent should be ordered to cease and des;st from future
violations.

6. This investigation should be discontinued.

T IS ORDERED that. ,

1. Brent Distributing Company (Brent), shall pay to thls
Commission a-fine of $16,604.83 pursuant to Public Utllltle$~code
Section 3800 and a fine of $500. pursuant to-Publlc Ttilities cOde .
Section 3774 on or before the fort;eth,day after the efrect;ve date
of this order.ﬂ Brent shall pay'interest on the ssoo flne at the ,‘
rate of sevenhpercent.per annum ; | uch»&nterest is to commence upon
the day the payment - .of the tlne is delmnquent.. P o

2. Brent shall cease and desist from: future violatlons of
the PU cOde and Commission. rules and regulatlons.'

3. I.87-07-003 is discont;nued. '
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4. The Executive Director of the Commission shall cause
personal service of this order to be made upen Brent Distributing
Company, ‘and shall cause service by mail to be made upon Big Bear
Super Market No. 3.

The effective date of this order shall be 30 days after
conpletion of service on respondent Brent.

Dated _MAR 2 3 100 , at San Francisco, California.

- Prmdcnt
DONALD VIAL ' .-
FREDERICK K DUDA

!Cﬂﬁh W‘HﬁiDBQQON
: WPG“A?PROV"D B THE ABOVE
ca )UVNH\DJO\ "RS‘ -ODAY.
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We conclude that reduction of the Section 3800 fine would
not be in the public interest of maintaining uniform entofgement of
the PU Code.

With respect to the Section 3774 fine, we think that the
evidence of record shows no willfulness or sciente present in
Brent’s conduct - only carelessness or negl;gence/' Accordingly, we -
impose a fine of $500 rather than the $2,500. reéommended by stett."
Findings of Fact : . |

1. Brent holds a Highway Contract C ier Permit issued
June 21, 1983. | I

2. Brent’s rates are prescribed n transition Tariff 1S5.

3. D.86-04-045 required Brent Orincrease TT-15 rates by 1°%N w¢
effective July 1, 198S. , : :

4. In August 1986, an audi .by Coumission staf! disclosed
that Brent had not increased its rates as required by conmission
decision, and had undercharged ts customer/shipper in . the amount
of $16,604.83. The audit al , revealed that Brent did not have a
contract on. tile with the Coftm

1. Brent viglated Sections 3664 and 3667 of the PU Code: by .
failing to assess /the applicable rates and charges as set !orth 1nﬁ
Transition Tarif 15. ' S ‘ - i

2. Bren violated General Order 147 and Sectxon 3737 o! thew
PU Code by pe orming services for Bxg Bear without having a '
contract on file. and in effect with the cOmmiss:Lon- ‘

ent should be fined in the. -amount of the collected e
underchar s . or $16,604 83 purauant to Section 3800 of the PU'Code“
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4. Brent should be required to pay a punitive fine pursuant
to the provisions of Section 3774 of the PU Code in the amount of
$500. ‘
5. Brent should be ordered to cease and desist from future
violations.

6. This investigation should be discontinued.

IT IS ORDERED that: C

1. Brent Distributinq COmpany (Brent) , shall pay to this ey
Commission a fine of $16€,604. 83 pursuant to Public Utilities Code j,‘“
Section 3800 and a fine of $500 pursuant to Pubkéc Utilities cOde i
Section 3774 on or before the fortieth day attdé the ettective date>
of this order. Brent shall pay interest on.:Z@ $500 fine at. the’ 'ﬂ
rate of seven percent per annum. such’ intere, is to-commgpce-gpqnﬁ»:
the day the payment of the- fine is’ delinque .- ‘

- 2. Brent shall cease and desist froy !utuxe v1olations of
the PU Code and Commission rules and regu tions-

3. I1.87-07-003. is discontinued. ‘k - ‘

4. The Executive Director of the cOmmisSion shall cause
personal service of this order to be made upon Brent Distributingl'
Company, and shall cause 3ervice by ma 1 to be made upon’ Big Bear
Super Market No. 3.

R
f
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The effective date of this order shall be 30 days after
completion of service on respondent Brent. o
Dated , at San Francisco, Califormia.




