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Decision 88-03-07l March 23, 1988' 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

DAVID AND LINDA WITTMAN, Qba 
BOS'S RIDE, 

Complainants, 

vs. 

SAN DIEGO AIRPORl'ER EXPRESS, INC. 
dba AIRPORTER EXPRESS,. 

Defendant/Respondent. 

) 
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-------------------------------) 
DAVID AND LINDA WITTMAN,. Qba 
BOS"S RIDE, 

Complainants, 

vs. 

SAN' DIEGO A:r:RPOm:'ER 'EXPRESS, INC., , 
dba AIRPORTER EXPRESS, 

Defendant. 

) 
) 
) 
) 
) 
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) 
) 
) 
) 
) 

--------------------------------) ) 
In the Matter of the Apolication of ) 
San Oiego Airporter Express, Inc., ) 
f dba/ *The Airporter Express. ) 
Supershuttle* !orauthori ty to. , ) 
operate as an *on call* PSC between ) 
san Oiego County Area communities, ) 
and:' ) 

(1) San Diego Lindbergf-ield (SOX),; ) 
(2) The santa Fe, Train Depot; ) 
(~) Greyhound Bus Terminals; ) 
(4) Trailways Bus Terminals; and ) 
(5) San Diego Trolley Railheads. ) 

-------------------------) . 
Informal Application for . 
Reinstatement of Charter-party <>f 
carriers Permit by San Dieqo· 
AirporterExpress TCP' 4041P; 

) 
) 
) 
) 
) 

-------------------). 
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Case 87-04-033 
(Filed April lS, 1987) 

Case 87-04-033 
Cease.and Desist Order 

(Issued May 29, 198-7) 

Application a.7-0~017 
(Filed June 3, 1987) 

Application 87-07-006-
(Filed July 3-, 19$7), 
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• 

• 

• 

Investigation on the Commission's 
own-motion into the operations, 
rates r and practice'of San Diego. 
Airporter Express, Inc ~, doing 
business as· Airporter Express. 

) 
) 
) 
) 
) 
) 

----------------------------------) 

I.S7-06-030· 
(File~ June 24, 19S7) 

JOS, A, Bradley III,. Attorney at Law, for Bob's 
Rid.e,. complainant in C.87-04-03-3, protestant 
in A.87-06-017 and A.a7-07-00&, and interested 
party in I.87-06"0·3-0. 

BandolW1 Wright,. Attorney at Law, for San Oieqo. . 
Airporter Express,. Inc.,. applicant inA.8:7-06-017 
and A.8-7-07-00&, .defendant in C.87-04-033, and 
respondent in I.S7-06-030: .. 

. Grant Telt~x:; Attorney at· LaW',' for the City of 
san Diego, San Diego Police Department,. and Helen 

.. cage, CUstodian o't Records, interested party.. .. 
Lawx:ence 2, Garcia, Attorney at Law, and Paul WUerstl,·, 

for the ~ransportation Division. 

OPIHXQ.H 
. , " 

PxRcedun1 History 
'l'his. consolidated proceeding bad its beginning with·a 

complaint :filed by David' andLiDda Wittman (comp'lainants, or Bob's 
. . . 

Ride) d.oinq- Dusiness. as Bob's Ride aqai~t san Diego- Airporter 
Express, Inc., doing business as Airporter EXpress (Airporter) in . . 
case (C •. ) 81-04-033', tiled April 150, 1,987. Complainants alleqeQ 
that Airporter was soliciting, ciivertinq from complainant, and,' 
transportinq passengers as a passenqer staqe .corporation '(PSC) 

without having in effect the required cer:t.it.i~te of public 
convenience and necessity. complainants requested that we: 

1. Direct Airporter,to'cease' and desist· from' 
soliCiting passenqers.of complainant;: 

2. Direct Airporter'to· cease 'and·, desist. trom 
conducting operations outside the scope ot· 
its authority; particularly with· reqard to-
Offering services on an individual :fare 
basi's; 
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3. Impose fines upon Airporter for its alleged 
unauthorized operations during a 28-month 
period~ and 

4. Order ~ disgorqement to' complainants- of all 
revenues-collected ~y Airporter durinq the 
period January 1, 1985 to April 1S., 1987, 
not provable by Airporter to be 
attributable to operations conducted 
pursuant to Airporter's authority~ 

Airporter, in it& answer to Bob's Ride's complaint, 
admitted that it held charter-party carrier o~ passenqers (~CP) 
authority, a jitney license. authorizing the transportation of 

. passengers on a regular schedule and with fares·' assessable on a per 

capita rate:. a City vehicle for-hirelicensei and an Airport 
permit~ Airporter had also requested attorney fees for this 
"'frivolous"" action: and the revocation of the license of Bol>'sRide 

.·for this'act of untaircompetition."" 
Bob's Ride, in an: a:mended complaint". asked for attorney 

fees 'in an amount to be determined based upon ev:idence submitted .. 
Thereafter ,.on. May. 29:,.' 1~87by Deci'sion: (D-.) '87-05-084 in 

C.8.7-04-033 the Commission directed Airporter to-cease' and desist .. 
. from transporting passengers in operations requiring authority from' 
this ·commission until it had acquired suchauthority~ The 'cease 
and desist order recited that Airport.erhad formerly held authority' 
to, operate as a 'reP' but that. its authority had lapsed .April 150, 
1987 and had not been renewed;: further , that the Commission had 
received an affidavit from the Compliance and En!orcementBranch.of' 
its TranSportation. Division that AirPorterwas cUrrently 
transporting passengers in operations requiring authority from. this 
Commission~ PUblic Utilities CPO) Code' § 1034 empowers the 
commission to- issue an immediate cease·· and desist order when it· is 
a.11e9'ed in a eompla~t that a.person· or corPoration is· operating as 
a PSC without havinq a certificate of publie convenience and" 
necessity trom this' Commission. The order directed Airporter and 
its president, Thomas, Harmon,. its: aqents,. servants, employees, and . 
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all persons acting' in concert with Airporter to' cease and desist 
from all operations requiring authority trom this Commission until 
further order of the Commission .. 

Airporter filed a requ.est tor PSC authority in 
A.87-06-017 on June 3, 1987. A request for reinstatement of its 
TCP permit was received May 21, 1987, and formally docketed July 3, 

1987 as A.87-07-006 .. 

The Commission's records show that the cease and desist 
order was personally served·upon Thomas Harmon ,on June s., 198.7. On 
JUly S, 1987 we issued 0 .. 87-07-046-, an 'Order Consolidatinq 
Proceedings, ~andin9', Investiqation, And Order To Show cause Re 
Contempt.' The decision referrecl to.' the issuance of Order . , 

Institutinq Investiqation (I.) 8,7-06~030 into the operations.,. rates 
and practices' of Airporter, with particular concern over the . 
transportation ot passengers by Airporter without appropriate 
authority from this Commission. The decision ineluclad an affidavit 
from James Badgett, Transportation AnalyStwi~ the Colllllliss'ion's. 

•
. Transportation Division, statinq that A1rporter had transported 
passengers" suDs equant . to the service' of the c~ase' and desist 'order. 
'I'his. transportation, according to Badqett's.affidavit,. took ,place . " . 

• 

on June 12,1987 from San Oieg'o Airport (Airport) to' a motel in . 
oceAnSide. 

0.$.7-07-046 orderedconsoliCla:tion of the following',: 
1. C.8-7";'04-033., includinq the- cease and desist 

oraer·issued in: that proeeedin9;' 

2. A.8.7-06-017, Airporter's :r:equest forPSC 
authority. . '. . 

3.. Airporter's application for reinstatement 
of ~CPpermit '4041P; and 

4. 1.87-06-030. 

0.87-.07-046 also expanded I.87-06-030 to. consider .whether Airporter 
is in violation of .PT! Code § 5413.5-, and if. ~o.whether a penalty 
for each violation of that code section should be imposed and .. 

. '"'.' , 
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whether the Commission should assess upon Airporter the reasonable 
<t)(pCln.o 01: in.vCllStiqation incurr.)(l by the Commisl5ion, pur~u.ant to 
§ 54l3.5- Finally,. the decision or~ere4 that Airpo~~r ~hall ~hOw 
cause why they should not be adjudged in contelnpt for violation of 
0.87-05-084. 

Aprehearing conference was conducted July 13, ~987 .. A 
duly noticed public hearinq on the consolidated proceeding was held· 
in San Oie9'o July 3·0 and 31 before Administrative Law Judge (AIJ) 

John Lemke. The lIlatter was to be submitted with the ~ling, of 

briefs,November 9, 1987. 
Application' (A.) 87-06=017' 

Airporter withdrew its request tor PSC' authority 'during 
the hearing. 
1.87=06=030 

This., 1nvestiqation, dated JUne, 24,. 1987' was institutec1 to, 
determine whether (1),' AirPorter had'violated ,PO Code' § lO'3l by' . 
operating as a, PSC,without ac:~~iticate of public convenience,'and , 
necessity; CZL'whether, pursuant to ro, COde §1035 Airporter had 

" . 
computed, collected, or demanded, rates,. chArges,.. or fares on an " 
individual ~are basis for the transportation of persons. so· that it 
shoul~ be ~pr~su:med to. have engaged in the' act. of operating as a 
PSC; (3) whether Airporter violated ptT Cocle § .5401' by operatinq 
pursuant to a charter-party· carrier of passengers permit, and .• , 
charging, demandinq,. or receiVing compensation. computed,. charqed,. ' .. 

, ' .', -. 

or assessed on an individual fare basis: and,. (4) whether Airporter 
violated pO Code §. '1034 by operating in violation o,f cease and' . , 

. desist order 0.87-05-084. 

stipglAtign 
staff and Airporter 'stipulAted as'~ollows: 
1. Airporter c:ba.rqed"individual. fares, 'therel:>Y 

presump1:-ively operatinq" as a PSC... 

2. Airporter continued, to: operate atter'being 
served with the cease and, desist order. 

, ' 

" 



• 

• 

C.87-04-033 et ala AlJ/JSLjrsr 

3.. Airporter would pay a tine of not more than 
$3,000, and pay expenses under the 
provisions-of PU Code § 5413~5, of not more 
than $2,000. 

Ai:rporter~s. attorney: asserted that during- the period. of 

time covered by the investigation, Airporter had insurance in· 
effect, and a.lsobad in effect vehicle tor-hire and: jitney licenses 
iSSUed by City. 
1·87=07=006-

This portion of the consolidatedproeeeding, a request by. 

Airporter tor reinstatement ot its authority to operate as a 
ebarter-pa.rti carrier of passenqus.,was. originally received. on 
May 1, 1987 as an informal, application for that reinstatement,. but 
was doeketedJuly 3, 1987'as a formal application for purposes ot 
this consolidated proceedinq. The staff took no-position on 
~rporter's request tor reUlstatementot 'its charter-party .' 
authority, nor has Bob's Ride tiled. a' fo~.protest to such 
reinstatement although it protested. issuance ot the permit at the . 
hear1nq. ' .' 

Joseph Bradley, attorney; tor, complainants, had served the 
city of san Diego (City) ,with .a"subpoena duces. teCU'Dl'" se.iJd.n~r the 
production ot WAll san Oieq~ po1-ice:Department,' Paratransit 
LicensinqDivision·files.onall.personscurreritly or formerly 
licensed to drive for sari Dieqo Airperter Express, doing" business 

, .',. . 

as 'Airporter Express~ W ''1'he subpoena was served on City 
appro~'t:elya weekp.ri~r to.:the hearing •• City presented theAL1: 
with. a Motion' to Quasb.: the subpoena the first day ,of thehearin9' •• ' , 
The attorney tor City stated that the police department is 
custodian of. records'containinq .private intormationwh1ch' the 
public expects to be safec;ruardeci·. The subpoena· containednoc 

signature on the atiidavit, nor any' argument as· 'to why the ,sought, '.. " 
~ormation,is.necessary·. The. Motion to, Quash was qrantecl •... We 
bereby affirm the AL'J' s rulinq:' . " 

",'" ' 
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EVidence 

followinq: 

statt - 1·87-06:030 
At statf~s request~ official notice was taken of the 

1. An application :by Airporter tor. a charter 
party carrier of passengers permit dated 
March 3, 1986. 

2' • The permit issued to A.1rporter authorizing 
operations as a'charter party carrier ot 
passengers, File TCP 4041-P, elateelApril 
15, 1986. 

3. A ~etter elated April lS,' 1986 transmitting 
this permit to Airporter and advising , 
Airporterot certain conditions surrounding 
the exercise or the, per:m.it,incluclinq the 
conditions. that no passenger' service may be 
operated'under the permit on an individual 
tare basis, ,and that the permit is 
renewable annually. 

4 •. A letter dated' January 2, 1987'tromthe 
. Commission's Transportation Divis'ion to 
, Ail:porteraelvisinq,thAt, i~s ,permit would, 
expire April'lS, 1987 ,anel that· without 
prior renewal, operations atter that date 
woulel, be unlawtul. " 

These documents were received', as Reference Items Nos. '1 

through 4. 

Donald smith, 'a transporbtion '~lyst,'wi 't?h the 
Commission's Transportation' Division: ,in its San Die9'o, ottice, 
sponsored Exhlbits i,· 2,. and 3.. Exhibit 1 consists ,ot nine' 
drivers' log'S furnished Smith :by 'A!rporter's' president~ Thomas 
Harmon ,on July 22',1986. The 109'sre~leCt,:,tranSportation' ot 
passengers, principally. trom Airport ,to camp' P~dleton d~ing the 
period 'July 6 to,l.l, 19,86. All nine parts contain a comment 
similar to'the one conta:1neel, in Part 1,' as follows: 

·camp Pend 6 @ $10.00 equals $60.00;"· 

Part' 9 retlects·transportation ot,two passenqersto Escondido 
, . 
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~ w@ $20.0~W, and a total of $40.00. Exhibit 1 indicates a total of 
86 passengers transported during this period to ~p Pendleton or 
Escondido on an individual fare' basis,. 

Exhibit 2 is a schedule of rates appearing on an 
attachment to an Airporter business card showing the respondent's 
fares, per person, to camp Pendleton, Mission Beach, Marine Corps. 
Recruit Depot, and 'pacit'icBea'ch. 

Exhibit 3 is a list of abbreviations. of origins and 
destinations used ,on the, drivers' logs. 

'l'he documents contained in Exhibits 1, 2', and ~ were 
included in a report whichSlllith prepared to comprise the basis for 
a ei tation ~o~ei ture' proeeedinq ~ &lr:mon, instead. of paying, the . 
fine stated in the forfeiture denied the allegations and requested 
a hearing. 1.87-06-030 was issued as ,a· result of, the report and 
Harmon's refusal to, agree to- the citation forfeiture .. 

smith testified that the complaint'alleging,violations. 
committed by Airporter' and " underlying 'his inve~tigation was 

. . , . 

.. received apprOximately ,28" months prior 'to· cla:te' of hearing,~ . He.· . ' 
- stated that Harmon'cooperated with him during the course of Slnith's' 

investiqa.tion, and eXpressec1.no- feelings o'f qUilt or knowledge:that ',' 
Airporter's o~ationswere beinq conducted, il.legally at that 'time •. ',. 

Russell Hall, another Transportation Analyst wi1::h,the 

~ 

Commission's Transportation Division,. testified. that on ", 
. " . 

April 1, 1987 he rode one of Airporter's bUlles ~rom' Airport to" camp- ": 

Pendleton, and paid a fare ?f $'lO.OO~ Hall was. ',issued a receipt, " -
for the ride (Exhibit 4) .. 

Mar,{ Perez-cardenas, also, a Transportation Analyst with 

the Commission'a.Transportation Divisio~, accompanied Hall on the 
ride to camp- Pendleton, and also-paid' a: fare- of $10.00. < On cross
examination Perez-Cardenas stated: that, the clri ver· told her he . would 
not qo to camp Pend.leton without a eertain n~r o~ passengers; 
that he would not qowith. just one passenqeri and, that'hern share of 
that group rate would be $10.00. ' .. 

- 8 -
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John Morqan~ an Associate Transportation Representative 
with the commission's Transportation Division, testified that 
Airporter received- a charter-party permit in April ot 1986, which 
expired in April 1987. He further testified that on May l2,. 1987 
he and Perez-cardenas rode trom Airport in an Airporter bus to camp 
Pendleton. Morgan paid a $10.00 tare tor this transportation. 'l'he 
clri ver asked whether, in the event. ti ve passengers could not be 

tound tor the trip, Morgan and perez:-cardenas would :be willinq'to 
pay more than $10.00 apiece.. The two commission employ,ees agreed 
to pay $150 .. 00 apiece, it necessary. 

James Badgett, aTrans~rtation Anal~st with the 
Commission's Transportation D!vis1on~ .testified that on 
June 12, ~987 he and a Ms. Lo~z. were transported in an Airporter 
bus from the Airport to a motel in·' OCeanside, tor a total cost ot· 
,$35. (Ba~gett is the ~ttian~to the at:fi'davit attached to 

• D.37-07-046.) 

, EnecUna Lopez, a 'rr.emsportation Analyst and the person 
• reterred to. in Badgett~s testimony, corroboratedBa.~qett's , . 

testimony. . " . 

• 

Aimgrter 

'I'homas Harmon, Airporter's- president >. testit'ied generally' 
as follows: 

1 •. In addition to, the TCPpermit held tromth1s 
. , 

Commission, Ai:rporter,holds vehicle for";hire. and .. j.itney licenses. 
issued. by City, which' allow assessment -of :fares on an: individual 
tare basis. 

2. Airporter had operated toUr vehicles, all insured in 
accordance with Commission requirements.,· but-· has operated only 
three buses since the cease and desist. order was. serVed on' JUne 8, 
~937 • 

3. He understood that AirJ)orter cou.ld operate with 
City's. licenses outside the City ot ,s.an"Oieqo,. provideclthose. 
operations. did not exceedzpercent;ot· Airporter's business • 

- 9 -
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4. When operating after the cease and desist order was 
issued, he believed Airporter was working und~r City authority. 

s. He silDply forgot to renew his 'rCP permit,. which had 
lapsed April 15, 1987. 

6. That after r~ceiving service of the cease and desist 
order, he instructed his drivers not to operate' in TCP service, but' 
that he has difficulty sometimes controlling his drivers. ' 
C.87=04=033 

Complainant Linda Wittman testified concerning instances 
where she observed and overheard during July, August, and December' , 
1986-, and January 1987, Airporteremployees soliciting passengers,. 
on an individual fare basis, at the SanOie<]o Airport' to tranSport 
them to Camp Pendleton • 

. Jamie Potvin, a friendo.f' complainants.,.. sponsored ' 
Exhibit 6-, a statement in which', she descriDes,how she and: two-
others weretransported.by'Airporter ,onJUly,2'4, 1987 from her home' 
in sPring Valley, .. a community located outside, the city limits of 
the. City. of san Diego, t~ the Airport. In her statement, Potyin 
describes the driving as. erratic; operating at speed.s.as. high as,80 
miles per hour, and weaving in. and' out o.f traffic. '. A ebarge of 
$2'0.00 was assessed and paid iorthe trip, anda'receipt issued . 
(Exhibit 7). This W sting* arrangement was requ~sted by and., 
pedormed at the, request of the Commission staff in san Oi89'o. The 
counsel for Airporter obj'ected to- ,the: receipt, of the Potvin 
exhibits (EXhibitS.'6, 7, and ~3:) and· to. corrobor~tive testiln~ny,'by . ..'. \ 

Linda Wittman, on the basis that none of this information had been: 
included'in the, complaint,.' and AirPo.rter ,had no- prior ,knowledqe 0;' 
the allegation. Since, A1rporter was furrushed,.with.no-prior, 
information concerning this testimony 1': the motion to: strike its 
admission is' granted. 

La Donna'Thomas. sponsored. Exhibit 9'" a, statement whieh.· 
generally' corroborated the information presented }:)y Potvin and· 
Linda wittman concerning-the July 2'4'transportation. The. exhibi~ " 

-10--
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was received sUbject to the same motion to strike discussed supra. 
This testimony is also stricken. 

Miriam cieneqa" an employee o'! san Diego Express service, 
Inc .. ,. a PSC, sponsored. Exllibi ts 10 through 13,. consisting of.' 
documents which she prepared indicating transportation by Airporter 
to or !rom the Hotel del Coronado durinq the period April to July 
1987 in tour di!!erent Airporter vehicles. The evidence was 
adduced principally to impeach Harmon's testimony on July 30 that 
since June 8 he had operated only ~ee vehieles. ciene~~ conceded. 
that she did not personally observe the origin pOint o! any o! the 
passengers in these observed. vans •. 

Donald Henkel, a !ormer driver tor Airporter, testi!ied 
that the employment arr~qement,with the company was on a 50/50 

basis,. i.e., Henkel·· kept,. as .driver ,compensation, 50 'percent o~, the 

revenues collected.. Henkel's' testimony. was' ottered. to- ilZlpeaeb. 
Harmon's testimony that all of· his drivers during this period were 
treated. as' employees, .. rather than independent' contractors .. 

., " I 

(General Order, 98-A, . Part '12, requires ~tdrivers be employees o'!· 
the PsC or TCP, and. under the direction or :control :' o!the carrier .. ) 

Dennis Law, a ground transportationd'ispatcber for the 
Airport, testified that· he bad . observed: Airporter drivers 

, . . 
soliciting passengers. on approximately'six. occasions durinq a 
period of two .years: but the witness could not state' specitical:ly 

,that the solicitation' was on an individual tare basis. , 
Marine serqeant Lance': santiago, NCOIC .ot . troophancUers " . 

at 'camp Pendleton, testi'!iedthat on, one, occ:a.sion· he observed· a:l., . 
Airporter driver solicit.ing, tares. to.a destination 15- miles. beyond'. 
camp Pendleton for: "'an extra $5- each .... 

George .Long,. a driver for Bol:Vs·Ride,. stated that 
frequently Airporterdrivers have approachea.'passenqerswa1t1nqto 
depart on a Bob"s: Ride. van, and. otfered. to take them to. camp 

., ' 

Pendleton ilZImediatelytor the same· fare' . or less,. rather than wait· 
for the scheduled· departure ... 

- 11 -
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•• Robert Smith, tormer owner of Airporter, testified that 
in his opinion,Tom Harmon atte~pts t~ operate a legitimate 
business. 
A·87-0§=QO§. 

pavid Wittman stated in effect that he is protesting 
Airporter's TCP request bec:ause the opportunity for abuse of such. 
authority is too readily availal:>le, i .. e., the line 'Of <iemarc:ation 
between leqitimate PSC and 'rep' operations is fraqilei an 

unscrupulous 'rcp'operator may well find the' temptation to step over 
that line too tempting toresist~ particularly in connection with 
the lucrative san Diego- Airport/camp: Pendleton ma.rket. ,~.is 
protest was: not ma.de prior to date of heal:'inq,~ 

Exhibit. 18, a list of 32' carriers operatingin'~an Diego 
County,. indicates that 14 of these carriers hold TCP" authorities,. 

, , 

and are potential competitors ot Bob-'s Ride' on his 'rCP, operati'ons. 
Tom Harmon testiti"ed. that he· has. ,often. transported 

marines to camp Pendleton during early: morning' and late eveninC,J' 

•
ours under 'rep- authority. He stated that most of A!rporter's ' 
usiness to camp· Pendleton takes place after the, last Bob-' s,Ride' 

schedule. 
Harmon declared tllathe' has about '$7,. 000 in a bank, and 

about $20,000 equity in three: vans presently"operated~'He alSo 
testified that Airporter holds jitney, and' tor-hire licenses issued·, 
by the City, authorizing, operations. to Coronadoi and that total 

• f . I 

trips, outside the City compr:ise' l.~ss ~' 2% of his, overall 
mileage... Harmon was referringto·,PtT Code § 2'2'6, defining 
wpassenC,Jer stage corporationw and stating.,. in pe~inent part, 
W •• • except those,. 9S%. or more' of" whose operations as measured: by 

total route mileaC,Je operated, which are exclusively within the 
limits of a sinqle ei ty or city 'and county, • •• W Harmon stated 
that he estimates that 98% ot h:Ls. business,is within the City o'! 
san Dieqoi' but he has, never precisely calculateci' such a figure,. and, 
has never cheeked the mileaC,Jes of the: individual routes over which , . 

• - 12 -
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be is authorized to operate by City. FUrther, Harmon testified 
that he is not including the camp Pendleton transportation within 
the 2% allowed' as PSC operations exempt from commission ~equlation 
under PU Code § 226. 

Discussion 
The complainants have realized most ot the objectives 

souqb.t in their complaint, or withdrawn. the request for sanctions. 
They asked tor (1) issuance ot ~ cease and desist order, wb.ieh b.as 
been issued: (2) ~e imposition ot tines, stipulated to· by. 
Airporter; and (3) the disqorqement ot revenues, which request has 

been withdrawn. 
It will be noted that there are no· provisions tor fining 

contained ;in the PO' Cod.e.· due to. unla~ul PSC operations, per se; 
, . . 

although in the eircumstances :before· 'us. Airporter may be .tined 
atter a tinding: ot contempt,. pw::suant to., Pt:T Code' S 2113, in the 
salDe manner as contempt is punished by courts o.f record. ':rhus, 
Bob's. Ride's. complaint must' be denied insotar as its. request tor 
ilDpOsition o.f tines. ~~lates to- unlaW:cul PSC '~Perations- . (Note alSO.' 
that PO' Coc1e § 1033.S.,~dded. to,· the PO' Coc1e in 1986 and ettective 
with 1987, containS wordinq authorizing- the Commission to tine. , 
holders ot PSC authori tiesi however ~ Airporter has: never heldsueh . . 
authority. ) 

FUrther, Bob-'s Ride is urqinq that the fine imposed on 
Airporter )).e. based upon the maximum amount permitted for 'each and 
every violation identified ,by the Collllllission, sta.tt,. and that.· in the" 
event Ail:porter's. 'rCP" permit is renewt!d'" it be. subj'eet tq; strict
limitations which would, trigqer .. an immedia.te 
torfeiture ot the authority and the payment ot substantial tines. iIi, 
the event ot subsequent violations.' 

The reM in:lnq issue contained ±n the a:mende~ complaint. is 
the request for attorney tees. 'l'herequests for attorneys' fees. 
may be' disposed' ot qu'ickly by stating that the only provisiOns tor' 
such awards. in eases betore the Commission are those tound in PO' , •. 

-13· -

: "." 



• 

• 

• 

C.87-04-033 et al. ALJ/JSL/rsr 

Code § 1801 et seq .. , and in our Rules Qf Practice and Procedure. 
Proceedings involving transportation matters are specifically 
exempted in these provisions by 0 .. 8.3-04-017 ~d. by PO" Cod.e § lS01 
which limits applicability to, those proceedings which modify a rate 
or es~~lish a fact or rule that may influence a rate. A complaint 
such as this does neither .. 

The 'complainants' case' in C.S.7-04-033 concerning 
transportation to Coronado. qoes to. the issue o~ whether A.ixpcrter 
was operating wi tho.ut autho.rity, than to taking b~siness away' fro.m' 
Bob's Ride o.n the Co.ro.nado business~ Co.mplainants are authorized 
to. perfo.rm service as a PSC' o.nly betwe~n the San Diego Airport, on 
the o.ne hand, and camp Pendleto.n" on ~e o.ther hand. (0.8.3-04-049 . 
dated April 6, 1ge3 in A.e3-02-033) .. Tbeyare restricted to two 

service ro.utes in pe:r:torminq this servi~e, both princip~lly OVEt'.r 

Interstate Highway,S. EVidence concerti~n9"this Co.ronado 
transportatio.n do.es' not indicate the- basis.!o.rassessment Qf' fares, 

, . 
nor origin pOints, and cannot be used as a basis tor imposition o.f 
fines. But if the transportation"was. t~ or 'from po;nts beyo.nd_ 
Coronado., Harmon is cautioned. that,it is unlawtul since io; was " 
performed -after the expiration Qf Airporter's 'rCP permit. 

Exhibit 2- sho.WS that Airporter 'quotes fares te·.camp
Pendleton on a per person basis • 

. The testimo.ny of' staff witnesses Smith concerning the 
1986 t~ansporta~ion, and 'Qf Hall and Perez-cardenas·concerning 
transpo:>rt;atiol?-.. to camp, Pendleton en April 1, 198.7 fer $10; ~piece is 
pro.bative that Airporter provided service as'a PSC. The testimony 

" . " , ' 

ot John Morqan that he and. Perez-Cardenas rode an Airporter bus to. - . 
camp Pendleton on May 12,1987 tor $10 apiece' is also proba~ive 
that Airporter operated' as. a PSC. 'l'he testimony Qf Badgett 
concerning the transportation by' Airportel: Qt Badgett and Ms... Lopez. 

to OCeanside on June 12, 1987. for $3S'is'probative,that Airporter 
operated as a 'rCP without· a TCP permit, atter the pe~o.nal serviee 

- 14 -
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~upon Harmon of the cease and desist order (D.87-05-084), and 
therefore in contempt for not obeying a lawtul Commission decision. 

Harmonrs testimony is that he had met th~ insurance 
requirements at all times~ and that his drivers are sometimes 
difficult to control. This is apparently because they are paid on 
a 50/50 basis, and find it difficult to refuse a fare for which 
Airporter may not have the proper authority. . 

Because of Airporter's continued operations after service 
of ~e cease and desist order, we believe it: fair and reasonable to 
adopt the maximum conditions of the stipulation between Airporter 
and the staff concerning the tine and assessment... However, CCP' 
§ 121S specifies. a maximum fine for contempt of $1,.000.. ·We will 
therefore, impose a fine because of Airporter~s contempt ofSl,OOO 
pursuant to PO' Code' §. 2113 and. CCP- §;12'18~, a: fine· o,f '$2',. 000 
pursuant to PU Code § 5413.5-, for operating without a 'XCP permit, 
and . the assessment of S2,000 tor expenses pursuant to.PO' ~ode § 

S4~3_S.. We 'will issue the 'reI> permit requ.ested by Airporter, 
~jec:t :tc: conditions, as urqed. by compla~t ,~d staff.' ":l~. are 
~tinq the 'rCP" permit largely because of Harmon' stestimony . 

concerninq transportation to·' and' from. "camp' Pendleton under. 
Airporter's. 'rCP authority during times of the day before and after 
sc:heduled Bo»' s Ride se:r:vice ... 

Airporter and Harmon are cautioned. that each . COlDlUissioa 
decision, oreler, rulinq, or directive 'is to- be obeyed: that the. 

Commission views as particularly tlaqrant, opera.tions in 'direct, 
violation of a specific cease 8:D"-, d.esist ·ord.er~ ·Airporter and 

~ - 15 -
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Lastly, Harmon is bereby placed on notice that be is 
responsible tor properly managing A1rporter, and ror requiring his 
drivers to. act in conformance with Commission orders and rules. 

In accordance with Public Utilities Code § 3ll, as 
amended by Assembly Bill 3383, the ALJ's proposed decision ~s 
aailecl to. appearances. on February 16-, 1988. Comments. were receivecl 
only trom- the sta:t:r, stating it supports the findings, conclusions, 
and recommenclations contained therein. 
rt JJd1DD or bet 

1. Bo~'s Ride bolds a PSCcertificate authorizing service 
between San Diego Airport, on the one hand, and Camp Pendleton, on 
the other band. 

2. Bob's Ride also· holds a 'l'CP perm1t:authorizing operations . 
trom all points within 40 .ilea of Ban Diego· to. all points- within 
the state of california. 

3-.. Airporter does not currently hold operating authority . 
issued by this Commission. 
by the city of san Diego • 
expired April lS, 1987. 

It bolds operating' authorities issued. 
It formerly held a 'rCP permit,vh1ch 

4. Bob's Ride's complaint, as amended, requested that 
Airporter be ordered to- ceaa~ and de.ist, ,from soliciting:. the 
complainant'. passengers;' cease,' and de.i.t, trom- conducting" ' 
operations outside the .cope of ita authority, particularly with' 
regard· to. offering service. on an individual, fare basis; the 
bapoaition ot tines; the disqoX'9ement ot revenues; and attorney's. 
reese 

5. Bob's. Riele has withdrawn its request ror the disgol:9ement . 
of revenues. 

6. D.8-7-05-084, in C.87-04-033- datedllay' 29, 198-7, and 
aerved upon Thomas Harmon, Airporter'a' presielent,.on June a., 1967,. , 
ordered Airporter and it. employ.es and,·all' peraollS- acting- in 
concert with1t to cease and desist from transporting passenqe:r:ain:. 

I. " " 

operations requiriDg authority fromthia Commfssion. 

- 16· -
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7. O.Ep-07-046, dated July 8, 1987 included an affidavit by 
James Badgett, a Commission employee, stating that Airporter had 
tr~port~ Badgett and. Enedina Lopez, another Commission employee" 
on June 12, 1987 from san Diego Airport to Oceanside, tor a charge 
ot $35. This transportation constituted. TC~ service. 

s. I.87-06-0J.0 was issued June 2'4, 1987 to determine whether 
Airporter had violated PO Code I 1031 by operating as a PSC without 
a certificate ot public convenience. and necessity: whether it haet 

assessed· charg'es on an individual tare basis" so- that it shall be 
presumed to have engaged. in the act ot operating as a PSC: whether 
it had violated· PO Code I 5401 by operating pursuant to a 'rCP'· 

permit and assessing charges on an individual fare basis: and 
whether it had violated PO Code § 1034 by operating in violation ot 

cease and. desist order 0 .. 87-05-084 issued Kay 29', 1987 .and served' 

on respondent June 8, 1987. 0 .. 87-07-046 expanded I.·87-06-0J.0 to 
consider whether Airporter is in violation ot PO Code § 5413.S, and 
whether tines and assessments should· be imposed,. 

• 

9. Ai:r:porter orally withdr.w its request for PSC authority; 
A.87-06-017, during th_, hearing., 

• 

10. Evidence contained in Exbibit 1 . inc1icates that Airporter 
tranaport~ passeng8l:'S from· San Diego, Airport to camp Pendleton or 
Esconc:l1do on DUJIleroua occasions during the period,' July a through 
July 11, 1986" and a.sessed charqes for that transportation on an 

individual fare basis •. Durinqthe period" o~ this transportation, 
Airporter had. in effect a TCP permit issued by this Commission.. 
TheM acts constituted,. a: violation of PO' Code II 103-1 and. 5401 ... 

11. TestilDony o~.tafr witnes.es Smith, Ball, Perez-cardenas, 
Xorqan, and Lopez is probative that Airporter has operated as a PSC 

without a certificate of public' convenience and necessi~, hav1nq 
assessed charges on an individual . fare , basia .. 

12. Bamon atated. that 98t ofilia operations are within the 
City of san Diego, but conceded' that he does not include the 
transportation to. CUp Pendleton within, the 9" • 

- 17 -
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13. PO' Code § 1035 provides, in pertinent part,. that 
transport1ilg passengers and. assessing charges therefor on an 
ind.ividual are basis shall be presumed. to' be an act of operatinq as 
a PSC. 

14. Airporter has not overcome the presumption stated in PO' 

Code § 1035. 
15. Airporter has ~iled., on Hay 21, 1987 an application -ror a 

'rCP permit" authorizing on call airport limousine service,. and in 
which service it will assess charges on the basis of $40 per hour 
and/or $2 per mile. 

16. Evid.ence, particularly Harmon's testilD.ony,. indicates a 
need. ~or TCP. service between San Diego Airport and. Camp- PencUeton, 
at least outside of those times when Bob'. Ride provides' its 
scheduled aervice between those points. 

17. PO' Code § 5375 provides that in issuing 'rCP authority the 
commission may attach terms and conditions required in the public 
interest. 

18.. Airporter has violated PtT Code § 5371., and, 1>.87-05-084, 

by operatinq as a 'rCP after its 'rCP' permit had expired. 
19. Airporter has stipulated that (a) it' has assessed- eharqes 

on an individual tare basis and presumptively operated. as a PSC,.' 
(b) operated in tor-hire operations. after the cease- and desist 
order was served upon its president, 'l'homas Harmon, and. (e) 'it will 
pay a tine of not more than $3·,000:, and costs ot not more than 
$2,000 pursuant to PO' Code S 5413.,5, tor the expense ot the 
investigation pertaininqto its unlawtul 'rCP operations. 

20. 'l'he commission has nc> authority to- award attorney's tees 
in these circumstances, nor to- impose fines' under PO Code §. 103J...5-

tor performing unlawfUl PSC operatiOns. unless. the' respondent 'is 'a 
holder ot a· PSC certificate. 
CODclusicms of Lay 

1. A rine in the amount of $1,000 .hould· be imposed on 
Airporter, pursuant to ptT Code 5· 2113 and CCP 5 121S • 
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2. It. fine in the amount o~ $2,000 should be imposed pursuant 
to PO' Code 5 541.3.5. I ' 

3. AJ.rporter ahould pay expenses in the amount of $2,000 

pursuant to- PO' Code S 5413. S. 

4. Airporter should be judged in contempt ot D.8-7-05-084, 
dated May 29, 198-7 and .ervedupon its president, Thomas Harmon, on 
June 8-, 1.98-7 ))ecause it transported pasaengers for hire in 
operations requiring authority ~rom; this Commission atter the date 
of service ot the decision. 

S. A 'rCP permit should be i •• ued to- Airporter, subject to
conditions. 

6. Airporter has not uowncauae why it .bould not be fined 
and assessed as set forth, in this decision. 

7. The stipulation between Airporter and the statf should be 

adopted in the 1I8x1mum· amounts aet forth therein. 

O'RPER 

rr m 0lUXDIm that: 
1. San D:l.ego Airporter Express" Inc. (Airporter) is hereby, 

adjudged to-,be in contempt of D.87;'05-08-4. 
2. With1n 30 day. after theetfective date ot this decision 

Airporterahall pay tine. ot $3,000, and an assessment o~ $2,000 to 
this Commission. 

3. A.8-7-06-017 is dismissed:. 
4. Aixporter .. ahal.l' Dot operate as a passenger staqe 

corporation until it has a certificate 'Of public convenience and 
Decessity authorizing, auch operations. 

50.. Atter receipt,!)Y the eo-1saion of' paYlient of the :tine 
and the as ___ tapecitied.· in Ordering paragraph 2, the 
eo.mi •• 1on'. Director of, Transportationaball' ,cause to be :tasue4 to 

Airporter the permit .ought in A-87-07-006. It. copy of this 
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decision ahall :be attachecl to the per.mit, and to. subsequent 
renewals thereof. 

. 6.. Ir in the future Airporter, or Thomas Hanon, or any 
entity in which be bolds a significant ownership- interest, will
tully violates any proviSion ot the PC' Code pertaininq to the ror
hire transportation of paaseng-ers,. or willtully violates any lawtul. 
decision, order, or regulation of this Commission, consideration 
will be qiven to the permanent cancellation of all operating 
authorities beld by Harmon and/or anyauch.entity. 

7. The requests ror attorney'. tees are denied. 
8. The Executive Director i. directed to. cause personal 

aervice of this decision to. ))e aade upon 'thomas. Harmon. 
9. The complaint i& granted in pa.rt. aneS denied in 

part as. aet ~orth above. 

This decision becomes effective wi tb aervice thereof upon 
Thomas Har.mon. 

IAR23 1988·· Dated _________ , at san Francisco-, california • 
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Decision ,8$ o::~ 071 MAR 23 1988 

Complainants, 

vs. 

SAN DIEGO AIRPORTER EXPRESS, INC .. 
Clba AIRPORTER EXPRESS, 

Defendant/Respondent. , 

DAVID AND LINDA WITTMAN, dba 
BOB'S RIDE, 

complainants, 

VS .. 

SAN DIEGO AIRPORTER' EXPRESS, 
dba AIRPOR1'ER EXPRESS, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------1-----) ) 
In the Matter of the Appieation of ) 
san Diego Airporter'Exp ess, Inc., ) 
/dba/ wThe Airporter ress ) 
supershuttleW for au rityto ) 
operate as an Won cal /r' PSC- between ) 
san Diego County Are eommunities ) 
and: ) 

(1) san Dieqo Li erqfield (SDX)~ ) 
(2) The santa Fe Train Depot;.) 
(3) Greyhound'S s Terminals; ) 
(4) Trailways- 's Te:rminals~ 'and ) 
(5-) San Diego rolley'Railheads.. ) 

) 

------------r-------------------) ) 
Informal Appl cation-for ' 
Reinstatemen of Charter-party of , 
carriers Pe . t, by San Dieqo 
Airporter E ress TCP 4041P. 

- 1 ~ 

) 
) 
) 
) 
) 

C e 87-04-033 
(Fi d April lS, 1987) 

Case 87-04-033 
Cease and Desist Order ' 

_' (Issued May 29, 198.7) 

Application 87-06-017 
(Filed June 31' -1987) 

Applieation,s.7~07-006' 
(Filed July 3, 198-7) -' 
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Last 
responsible for 

, Harmon is hereby placed on notice that he is 
roperly managing Airporter, and for requiring his 

drivers to act in conformance with Commission orders and rules. 
Findings of Pact 

1. Bob's Ride 
between San Diego Ai 
the other hand'. 

2. BOb's Ride 

a PSC certificate authorizing service 
on the one hand, and Camp- Pendleton, on 

holds a TCP permit authorizing operations 
from all points within 40 miles ,of San Diego, to ,all 'points within 
the state of california. 

currently hold operating ,authority' 3. Airporter. d?es no 
issued by this C~Umission. 
by the City of san Di~9'o'" ' 
expired April 1S., 19S.7,~ 

:t holds operating'authorities, issued 
It ormerly held a TCP permit, which 

, 4. Bob's Rid'e's c~mplaint as amended, requested that 
,Airporter be ordered ,to cease and' esist ,from, 'soliciting the 

, . . .,. , ... 
complainant's passengers;: cease'and desist from'conducting 
operations outside the scope of its. Uthority., particularly with 
regard to offering services. on an indl:9-UA1' tare basis;' the 
imposition of fines; the' disqorgement' 0 revenues~ and attorney's' 
~ees_ 

s. Be»' s.' Ride has withdrawn its re tor the disgorqement 
of revenues. 

&. 0.87-05-084,' in C.87-04-033 dated, and 
'se.rved upon Thomas: Harmon, Airporter's presid :t,. on June' 8, 19-67,. 
ordered Airporter and !ts employees and ail. pe ns. acting in 
concert with ,it to-cease' ana': desist' from'transpo 
operations requiring. authority~rom this c~mmissi 

7. 0.87-07-046, dated July 8, 1987 included, n affidavit by 
James Badgett, a Commission employee, stating that '..--. __ 
transported Badgett and Enedina ,Lopez,', another 'commis 
on June 12, 19S.7from San Die90 Airport',to oceanside,.' 

of $35-. This transportation constituted'TCP service-.. 
" 
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• S. I.S7-06-~O "as issued June 24, 1987 to deterune whether 

Airporter had violated PU Code § 1031 b¥ operating as a PSC without 
a certificate of pUbl\i.c convenience and nece~sit¥~ whether it had 

assessed 'charges on a\individual tare :basis~ so. that it shall be 
presumed to have engaged in the act ot operating as a PSC; whether 
it had violated PO' Code~ 5401 by operating pursuant to- a TCP 

permit and assessing ch~es on an individual tare basis; and: 

• 

• 

whether it had violated Code §- 1034 by operating in violation ot 
cease and desist order 0.3 05-084 issued May 29,. 1987 and served 
on respondent "'une 8", 1987. 0.87-07-046 expanded I.87-06-03-0 t<>
consider whether Airporter is in· violation. of PO' Code § S413.S~ and 

whether fines and assessments ould be imposed. 
, 9. Airporter orally wi th~ew its request for PSC authority, 

A.S-7-06-017, during the hearinq.~, , " , 
10. Evidence contained: in ibit 1 indicates that Ail:pOrter 

transported passengers trom· san Oi go Airport to: camp. Pendleton or 
Escondido'on numerous occasions dur q·the period July 8. throuqh 
jul.y 11, 1~86, and assessed charges. r, tha.ttransPortation .onan: 
individual tare basis. Durinqthe pe '0<1 of this transpo~tion, 
Airporter had in effect a, TCP permit is ued b¥ th.isCom:m.iss1on~ 
These acts constituted a violation ot PO ode §§. 1031 and. 5401. 

11. Testimony otstattwitnesses' Sm£ Hall, Perez-cardenas,· 
Morqan, and Lopez is probative that· Airport has. operated, as-a PSC 

wi~out a certificate of public convenience d necessity;. having 
assessed charqes on an individual tare basis. 

12. Harmon stated that 9'8% of .his operatio s are within: the 
City of san Diego-, but conceded that he does not: elude the 
transportation to camp- Pendleton.within the .98~. 

13. PO' Code § 103S.provides,. J:n. pertinent p 
transperti:l9'" passengers and, assessing . charges there~o 
individual are basis. shall be. presumed to· be an act of 
a PSC • 
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,\ h th' d' l4. Ai orter as not overcome e presumpt~on state ~n PO 
Code § l035. 

l5.. Airpo er has. filed-,. on May 2l,. 198-7 an application for a 
izinq on eall airport limousine service r and in 

which service it'll assess. charqes on the basis of $40 per hour 
and/or $2 per mile. ' 

16. EVidence,. articular1y Harmon's testimony, indicates a 

need for TCP service etween San Dieqo Airport and camp, Pendleton,. 
at least outside of th e times when Bob's Ride provides its 
scheduled service betwe those points. 

. ,. 

17. PO' Code § 537S P oviaesthat in issuing TCP- authority the' 

C0=:ussion may attach,terms d'conditions required in the public 
interest. 

:'lS. Airporter has. violat '.' PO' Code § 537i,and· O.S7-0~OS4,., 
,bY. o~ratinq as a TCP' after its CP permit had expired: 

19. " Airporter has st~pulate ' that (a) it huassessed. charqes '.,' 
on an in~ividual tare basis and. pr su:m.pti~elY'operated as apse; , 
(b) operated in ~ox:-hire o~rations f~er the cease ,'and desist " 
order was served upon its 'president,. omas Harmon, and ee). it will , 
pay a fine of not more than $3,000" an costs o:f not more than 

$2.,.000 pursuant to PO' Code § 54l3.5, for the . expense of the 
ulvestiqation pertaininq-to- itsUnJ.a~ul. operations. 

20. The' Commission basne> authority. award . attorney's fees: 
in these circumstances.,. nor to' impOse tines er PO' Code § 103-3.5' , 

, /,1 

for pe~orminq unlawful PSC operationS UnlesS respondent is a,' . 
holder of a PSC certificate • . 
Concl,usions or LAJC 

1. A tine in the amount ot,$l,OOO,: should be 

Airporter, pursuant to PO' Code§ .21l3 andCCP' § l21S. 

2.. A f'ine ,. in the amount .ot$2 , 000 should- be ilIlpo 
to PU Code §5413.5. 

3.. Airporter should pay expenses, in the aJIlount .ot $2',. 000 

pursuant to PU Code § 5413.5. 
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4. should be judged in contempt of 0.87-05-084, 
dated May 29, 1987 d serv~d upon its'president, Thomas Harmon, on 
June 8, 1987 because t transported passenqers for hire in 
operations requiring a ~ority from this commission after the date 
of service of the decisl n. 

5. A 'rCP permit s~ uld be issued to- Airporter, sub:; ect to 
conditions. 

6. Airporter has not hown cause why it· should not be fined. 
and assessed as set forth in is decision. 

7. The stipulation betw en .A.i.rporter and the staff should. be 

adopted ill the maximum amounts t forth therein. 

rr :IS ORDERED that: 

1. san Diego- Airporter Express,. (Airporter) is hereby 
adjudged to be in contept of O.87-0S-0S • 

2., Within. 30 day~ after the efteetl: e date o-t, this dee~sion ' • ' 
Airporter shall pay finesot $3,000,. of· $2,000 to.' 
this Co~ssion .. 

.. 
3. A .• 8.7-06-01.7 is. dismis.sed. 
4. Airix>rter shall not operate, asa passe ger stage 

corporation until it has a certificate of public and 
necessity authorizing such operations .. 

s. Atter receipt, by the- .,Commission of payment 
and the asseSsment specified in Ordering Paragraph' 2, e 
commission's Director of 'rr~pOrtation shall-· cause to.be . issued . to 

" . 
Airporter the permit'sought in .L87-07-006., . A copy of thi 
decision shall be attached to, thepermi t ,and' to- subsequent ,_ 
renewaIs thereof.' 

6. If in the fUture Airporter, or.Thomas. HArmon, or any 
entity in which he holds a siqnificantow.nershi~ interest, will-
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.. , . 

fully violat s any provision of the PU Code pertaining to the for
hire transpo ation of passengers, or willfully violates any lawtul 
deci$ion~ orae or regulation of this commission, consideration 
will be given to the permanent cancellation of all operating 
authorities hela Harmon a:ndlor any such. entity. 

7. The requ ts for attorney~s fees are denied. 
8. The Execut've Director is-directed to cause personal 

service of this decis n to be made upon Thomas Harmon. 
9. The complain is qranted in part and denied in 

part as set forth above. 
Thisdecisionb effective with service thereot upon 

Thomas Harmon.' 
Dated _____ --"'~ ___ , at san Francisce>, California. 

' . 

f • ", " 
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