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Decision 88-02~-030 March 23, 1988
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
W. VICICR,
Complainant,

Case 86-10-084
vS. (Filed COctober 28, 1986)
SOUTHERN CALIFORNIA GAS COMPANY,

Defendant.

et e e s e e St s S N

W. Victor, for himself, complainant. -
, Attorney at lLaw, and Roy M.
Rawlings, for Southern California Gas Company,
defendant.

OQRINION

' This is a complaznt by'W1111am Vlctor (v;ctor) 2against
Southern California Gas Company (SoCal). The complalnt alleges
that Socal unlawfully disconnected Victor’s gas service for one
day. Victor seeks injunctive relief to prevent further ‘
recurrences and consequential damages. SocCal denie"‘that a
disconmnect occurred and seeks an order enjoining Victor from lezng
further alleged frivolous complaints.

A duly notlced public hearing was held in this natter
before Adm;nzstrat;ve Law Judge (ALJ) Donald B. Jarvis in Los
Angeles on January 22, 1987. The matter was subm;tted subject to
the filing of transcript and briefs, wh;ch have been received.

X. Material Issves

The material issues presented in this proceeding are:
(1) Is Victor entitled to any relief for any act or omission by

$ocal in violation of any law or rule of the Commission? (2) Has
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victor engaged in frivolous and vexatious litigation for which
sanctions should be imposed?

II. victor’s complaint

Viector has been engaged in controversy with SoCal for
several years. On September 26, 1986, SoCal sent Victor a
disconnect notice with respect to an apartment at 473 Midvale
Avenue, Los Angeles. The notice indicated that $62.42 was under
investigation and $18.10 was due. The notice indicated that o
aveolid a turneoff of gas service $18.10 must be pald by October 3,
1986. On October 3, Victor contacted Rudy De Leon (De Leon) who
was a SoCal customer service representative. Victor told De Leon
he was going to deposit the $18.10 as a disputed bill deposit with
the Commission and De Leon told him there would be no termination
of service. Victor deposzted the- $18 10 with the Commission on
October 6, 1986.

Victor uses the Midvale. apartment xnrrequently. on
October 8, 1986, he went to the apartment and decided to take a
shower. He found no hot water. He claims to have checked the
water heater in the basement and found the pilot light to be off.
He suspected that the gas service had been disconnected. He tried
to call SoCal’s regular telephone number but received no answer.
He obtained an 800 number which turned out to be for SoCal’s
Redlands Division. The person who answered at the Redlands
Division, alleged to be one Jack Ryan, told Victor he was on the
cutoff sheet for October 8. This corroborated his suspicion that
service had been terminated. Victor made other arrangements for
showering and his evening activities, the costs of which are

included in the $1,624.25 comsequential damages which he seeks
herein. '

on October 9, 1986, Victor contacted the Comm;sszon about
the alleged improper disconnect. . The Commzsszon Consumer Affairs .
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Branch staff contacted SeCal and recquested a report on the
situation. At approximately 4 p.m. of October 9, SoCal‘s district
service supervisor and a SoCal serviceman went to the Midvale
premises and, in the presence of Viector, deternined that gas was
flowing through his meter and the pilot light on the water heater
was on. They attributed the lack of hot water to a low thermostat
setting in relation to outside temperature conditions.

Victor contends that SoCal disconnected his gas service
on QOctober 8, and, after complaint to the Commission,
surreptitiously reconnected service on October 9 prior to the
inspection previously discussed. In support of this conjecture,
Victor testified that before noon on october S, he saw the door to
the apartment house basement where the méters are located ajar and
there was a SoCal truck in the area. Victor does not claim to have
Seen anyone actually in the basement or working on bhis meter. The
record indicates that there are numerous apartment buildings in the
vicinity of the one in question with a frequent turnover of
, occupants. It would not be unusual for a SoCal truck to be in the

viecinity. ' _ ' '

We reject Victor’s incredible scenario.  The overwhelming
weight of the evidence compels a finding that no disconnect
occurred. SoCal’s records Kept in the ordinary course of its
business which were received in evidence indicate that Victor’s
service was not disconnected. Evidence Code § 3548 contains the
presumption that: “The law has been obeyed.” Victor’s speculatioh
does not overcome the presumption.

Since there was no disconnect, v;ctor is entitled to no

relief herein. We also note that the Commission has no
Jurisdiction to award consequential damages for alleged tortious
conduct. (Mak v PT&T (1971) 72 CPUQ 735.)
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III. socal’s Motion for Sanctions

SoCal filed a joint motion in +his proceeding and in Case
(C.) 86-=05-048 seeking orders dismissinc both complaints and
enjoining Viector from £iling.“vrther frivolous complaints.

Decision (D.) 88=01=038 in C.86-05-048, dated January 28,
1988, hereinafter discussed, did not consider SoCal’s motion.
However, the presiding ALY in this proceeding received .evidence
and argument relating to the motion.

SoCal contends that Victor’s filing of complaints against
it are in bad faith and designed to be q'nuisahce. The complaints
are friveleous. SeoCal argues that:

~Complainant purposefully prolongs the
proceedings through lengthy and irrelevant
argument, testimony and cross-examination.
Complainant’s pattern of conduct in this case
demonstrates that he is more concermed with
’playlng lawyer’ before the Commission than he
is with his gas bills.”

SoCal asks that the Commission enter 'an order precluding Victor

from f£iling any additional complaints unless the Commission’s
Consumer Affairs Branch certifies that it believes the proposed
complaint is made in good faith.

The Commission is a regulatory body of constitutional
origin deriving certain powers, including judicial power from the
California Constitution. (Cal. Const., Art. XII:; People v Western
Air Lines (1954) 42 Cal. 2d 621, 630, 634.) Article XII, Sectlons
2 and 6 of the California Constitution provide that:

#SEC. 2. Subject to statute and due process,
the commission may establish its own

' procedures. Any commissioner as designated by
the commission may hold a hearing or
investigation or issue an order subject to
commission approval.

-

R
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#SEC. 6. The commission may fix rates,
establish rules, examine records, issue
subpoenas, administer. caths, take test;mony,
punish for contempt, and prescribe a uniform
system of accounts for all publ;c utilities
subject to its jurisdiction.”

e

Section 701 of the Public Utilities (PU) Code providés that:

#70L. The commission may supervise and regulate
every public utility in the State and may do
all things, whether specifically designated in
this part or in addition thereto, which are
necessary and convenient in the exercise of
such power and Jjurisdiction.”

As a quasi-judicial body, the Commission has inherent
powers analogous to those of courts with respect o the exercise of
its judicial duties. The power to prevent abuse of its process
does not depend upon consititutional or legislative ‘grant but is
inherently “necessary to the orderly and efficient exercise of

jurisdiction.” (See A:Q_Inxﬁ_ggﬁ_x‘_zizzisn (1958) 164 Cal. App.
2d Supp. 853, 857.)

-
-

.-.’Courts are not powerless to formulate rules
of procedure where justice demands it.”
(Adamson v, Superior Court (1980) 113
Cal.App.3d 505, 509 [169 Cal.Rptr. 866], citing .
Addison v, State (1978) 21 Cal.3d 313, 318-319
[146 Cal.Rptr. 224, 578 P.2d 491).) The
inherent power of courts to control their
processes and orders and to prevent wrongful
use of process has been noted in, 2.9.,
(1969) 70 Cal.2d 143, 148

[74 Cal.Rptr. 285, 449 P.2d - 221)r Axe Inv., Co.

(1958) 164 Cal.App.2d Supp. 853, 857
-[330 P.2d 305]. ‘Similar inherent power has
been recognized as available to the court to
prevent unfair results, although the relevant
statute itself contains no provision foxr such
limitation.’ (W
Assn. v. Superior Court (1977) 72 Cal.Appazd
675, 680 [140 Cal. Rptr. 361]. )”

(1986) 176

Cal.App 3d 1108, 1116-1117 )
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We examine the cases filed by Victor against SoCal in the light of
these authorities.

Victor is an attorney who is a member of the Sctate Bar of
california. He says he is a trademark and copyright attorney and
#The man on the street might know more than T do for a matter
before the PUC.” (RT 2.) A member of the bar is subject to all
its obligations and cannot unilaterally restrict them to one area.
Rule 13 of the Rules of Professional Conduct (B&P Code § 6076)
provides that: ‘

”Rule 13. Spite, harassment or delay: appeals

A member of the .State Bar shall not accept :
employment to prosecute or defend a case solety
out of spite, or solely for the purpose of
harassing or delaying another; nor shall he
take or prosecute an appeal merely for delay,
or for any other reason, except in goed faith.”
Victor appears in pro se in this proceeding. We need not tarry to

examine his status because the rule is that:

"While appellant is appearing.in propria

persona, that affords no excuse for permitting

him to abuse the legal processes. A litigant.

appearing in propria persona is entitled to the

same, but no greater, consideration than other

litigants and attorneys.” (Muller v Muller : -

(1956) 141 Cal. App. 24 722, 732.)

In the proceeding at bench while: Victor may have believed
on October 8, 1986 that a disconnect had occurred there was no -
reasonable basis after October 9 for harboring such belief. The
complaint, which was filed on October 28, 1986, based on ‘
speculation with no support of credible evidenqe that a
surreptitious disconnect and reconnect occurred is frivolous and a
sham.

On December 11, 1979, Victor filed C.10806 against SoCal.
On March 4, 1980, the Commission entered D.91379 which found the
complaint to be vague and unintelligible ana dismissed it. for-
failure to state a cause of action.:..The decision. also noted that

P
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victor “asked the Administrative Law Judge to disqualify himself
for unspecific reasons other than to state that the judge knew hinm,
and while the judge may or may not recall the acquaintance, he
believed the judge would be inclined to act against complainant’s
interest.” Victor’s petition for rehearing of D.91379 was denied
on June 17, 1980 in D.91958.

On June 28, 1982, C.82=06~04 (ECP) was filed by 4013
sunset Associates, ¢/o W. Victor against SoCal. The complaint was
signed by Victor. The complaint was set for hearing on August 20,
1982 but was reset to October 12, 1982. Prior to the hearing, the:
parties entered inteo an agreement for dismissal. SoCal contends
that at the time of settlement the only thing at issue was Victor’s
claim that a proposed refund was 60¢ short. It alleges that it
agreed to the settlement because the proceedings at that juncture
were upsetting the assigned ALJ.

D. 82—11-003 in C. 82-06—04 dated Novembexr 3, 1982,
indicates that it is based on the agreement of the parties.. No
findings are made about the sufficiency of the complaint or the
motives in bringiné-the proceeding. We will not consider
C.82-06-04 and D.82-11-003 in making our determination about
tr;volous or vexatious litigation.

On August 8, 1985, Victor filed C. 85—08-026 against
SoCal. The complaint alleged that Victor was improperly billed for
gas and questioned the accuracy of his meter. D.86-04-054, dated
April 16, 1986, dismissed the complaint for lack of prosecution on
the grounds that by refusing to present evidence after an adverse
ruling, Victor had failed to carxy his burden of proof.
D.86~08-026, dated August 6, 1986, modified D.86=04~54 and denled
Victor’s petition for rehearing.

On May 27, 1986, Victor filed C. 86—05~o48 against SocCal.
V;ctor complained about an allegedly defective meter, SoCal’s
refusal to gged;t him with unadjudicated customer deposits made by
him to the.Commission and acts alleged to be harassment.
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D.88-C1-038, dated January 28, 1988, found against Victor on all
issues and denied him any relief.

The record indicates that Victor has not made a direct
payment for gas service to SoCal since January 1985. He has made
disputed bill deposits to the Commission, many ¢f which have been
disbursed to SoCal. The others are subject to formal or informal
comp’ nints.

Vietor’s modus operandi appears to be to enlarge the
formal proceedings by using dilatory tactics such as baseless
motions . unnecessary cross—examination, seeking to present
irrelevant matters, and attempting to disqualify the assigned ALY
(ALY "'urkish in C€.10806, ALY Levander in €.85-08-026, and ALJ
Pilling in C.86=05-048.)

The Commission finds that Victor has engaged in a course
of conduct of bringing frivolous complaints against SoCal. It is
argued by SoCal that the appropriate relief would be'entgy of an
order which prevents Victor from filing a complaint against it
unless the Commission’s Consumer Affairs Branch determines that the
complaint is made in good faith. This is not an appropriate
remedy. . _ ‘
Complaints before the Comm;ssion are provided for and
governed by PU Code § 1702 and the Commission’s Rules of Practice
and Procedure (Rules). The Commission is a five-person body
established by the Constitution. (Cal. Const., Art. XII, Sec. 1l.)

Unless all parties agree, an action by a majority of the Commission =

is necessary to dismiss an application or complaint. (PU Code
§ 308.) Rule 63 provides that:

763. (Rule 63) Authority. The presiding
officer may set hearings and control the course
thereof; administer ocaths; issue subpoenas;
receive evidence; hold appropriate conferences
before or during hearings; rule upon all
objections or motions which do not involve
‘Zinal determination of proceedings; receive
offers of proof; hear argument; and f£ix the
time for the filing of briefs. He may take

. v
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such other action as may be necessary and

appropriate to the discharge of his duties,

consistent with the statutory or other

authorities under which the Commission

functions and with the rules and peolicies of

the Commission.” (Emphasis added.)

The Commission cannot delegate to its Consumer Affairs Branch the
authority to, in effect, dismiss a complaint.

As indicated, the Commission under its constitutional and
statutory powers has the authority to deal with frivelous and
vexatious litigants. :

SoCal’s motion alleges that ”The cost to SoCalGas and the
Commission of complamnant’s frivolous lltlgatzon is well over
$100,000.” However, SoCal produced no specific evidence of these
costs. There is no»basis herein for making an order to pay
reasonable expenses-

' In the light of Victor’s frivolous prosecutzons of
proceedings before the Commission agalnst-SoCal, we will provide
for the followmng. , ‘

1. Upon any subsequent filing by Vmctor against Socal, SoCal
may file a motion for an order requiring that Victor furnish, for
SoCal’s benefit, security for reasonable expenses incurred in .
defending against the complaint. It, after a hearlng on the
motion, the Commission determines the complaint to be frivolous, it .
shall set an amount and date for payment of the security. If
Victor fails to deposit this sum with the Commission within the
time prescribed, the complaint shall be dismissed. .

2. Viector will be placed onm notice by this decision that the
bringing of additional frivolous complaints before the Commission
may cause us to invoke our contempt power in addition to other
remedies. (Cal. Const., Art. XII, Sec. 6; PU cede §§ 312, 2113.)

No other peoints regquire discussion. The Commission makes

the following findings and conclusions. ' .
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Eindings of Fact

1. Victor is the occupant of an apartment at 473 Midvale
Avenue, Los Angeles.

2. Viector has been engaged in controversy with SoCal for at
least eigh* years.

3. Victor is a member of the State Bar of Califormia.

4. On September 26, 1986, SoCal sent Victor a disconnect
notice with respect to the apartment at 473 Midvale Avenue. The
notice indicated that of the total amount billed $62.42 was under
investigation and $18.10 was due. The notice stated that to avoid
a turnoff of gas service $18.10 had to be paid by October 3, 1936.
victor contacted SoCel customer service representaﬁive De Leon and
advised De Leon that he was going to deposit the $18.10 as a
disputed bill deposit with the Commission. De Leon advised Victor
that there would be no termination of.se:vicé. Victor deposited
the $18.10 with the Commission on October 6, 1986. -

. 5. Victor uses the Midvale Avenue apartment infregquently. .
On October &, 1986, he went to the apartment‘and‘deéided to take a
shower. He found no hot water. He_suspectedhhis gas service had-
been disconnected. He tried to call SoCal’s regﬁlar telephone
nunber but received no answer. He obtained an 800 telephonée number
which turned out to-be a number for SoCal’s Redlands Division. At
some point during the conversation with a person at the Redlands
Division, Victor was told that he was op'the-cutofr sheet for .
October 8, 1986. At that time Victor believed his service had been
disconnected. »

6. SoCal’s customer billing center is located in Monterey
Park. When SoCal’s records indicate that an account is delinquent
its computer is programmed torgenérate glddcument called a nonpay
close order. The computer printout of the compilation of nenpay
close orders for a particular day is referred to by SoCal personnel

as a cutl sheet. Once a nonpay close'order'is generated the billing .-

center sends it to the division or office of SoCal in which the
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‘ customer lives for investigation and action. If the divisioen
ascertains that payment was made or an extension to pay was
granted, no further action is taken. Payment of a disputed bill
deposit with the Commission automatically generates an extension
for the amount deposited. IZ there has been no payment or -
extension the nonpay close order is sent to field personnel for
action. The appearance of a name on a cut sheet does not mean that
the person whose name appears has had gas serv;ce terminated or
that the service will necessarily be terminated.

7. On Qctober 8, 1986, SoCal’s billing center generated a
nonpay close order for Victor’s Midvale Avenue apartment. The
billing center sent the nonpay close order to SoCal’s Beverly Hills
office, which has jurisdiction over 473 Midvale Avenue. The nonpay
close order was received by the Beverly Hills office, but no action
was ever taken by that office or any other office or personnel of
SoCal to terminate Victor’s sexvice 'at 473 Midvale Avenue on
Octoker 8 or 9, 1986.

‘ 8. On October 9, 1986, v:.ctor contacted the Commission staff
and complained about an alleged zmproper disconnection of gas
service at the Midvale Avenue apartment. The Commission staff
contacted SoCal and requested a report on the situation. At
approximately 4 p.m.. on October 9, 1986, SoCal’s district service
supervisor and a SoCal serviceman went to 473 Midvale Avenue, and
in the presence of Victor, determined that gas was flowing through

"his meter and the pilot light of his water heater was on.

9. SoCal did not disconnect gas service to Victor’s devale

Avenue apartment on October 8 or 9, 1986.
10. The reason Victor did not have hot water on October 8,
1986, was that the thermostat on his water heater was set at a ,
" setting so low that in the llght of outs;de temperature the main
burnex would not ignite. 5
11. As of the evening of October 9, 1986 Victor had knowledge
that no disconnect had occurred on October 8, 1986, and had no
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reasonable basis for asserting that it had occurred. This
complaint which was filed on O¢tober 28, 1986, which alleges that
Victor’s service was cut off on October 6, 7, or 8, 1986, is
frivolous and filed for the purpose of harassing SoCal.

12. On December 11, 1979, Victor filed C.10807_pgainst SoCal.
On March 4, 1980, the Commission entered D.9%1379 which found the
complaint to be vague and unintelligible and dismissed it for
failure to state a cause of action. Victor’s petition for
rehearing of D.91379 was denied in D.91958, dated June 17, 1980.

13. O©On August 8, 19835, Victor filed C.85-08-026 against
SoCal. The complaint alleged that Victor was improperly billed .or
gas and questioned the accuracy of his meter.. D.86=04~054, date?
april 16, 1986, dismissed the complaint for lack of prosecution on
the grounds that by refusing to prevent evidence after an adverse
ruling Victor had failed to carry his burden of proof.

D.86-08=-026, dated August 6, 1986, modified D.86-04-054 and denied
Victor’s petition for rehearing.

l4. On May 27, 1986, Victor filed C.86-05-048 against SoCal.'
Victor complained about an’ allegedly defective gas meter, SoCal’s
refusal to credit him with unadjudicated customer deposits made‘by‘
him to the Commission, and acts alleged to be harassment.
D.88-01-038, January 28, 1988, found against Victor.

15. Victor has not made a direct‘pa&ment to SoCal for gas
service since January 1985. He has made disputed bill deposits to
the Commission, many of which have been disbursed to SoCal. The
others are subject to formal or informal complaints before the
Commission.

16. Victor has sought to delay and extend formal proceed;ngs
before the Commission by using dilatory tactics such as baseless .
motions, unnecessary cross-examination, seeking to present
irrelevant matters, and attempting to disqualify the assigned ALY.

17. The Commission takes official notice of #¥e following:
D.91379 which indicates that Victor sought to disqualify the




C.36~10-084 ALJ/DBJS/jt =

assigned ALJ (ALJ Turkish) for unspecified reasons. In C.85-03-026
Victor sought to disqualify the assigned ALY (ALJ Levander).
(Application for Rehearing filed May 19, 1986, paragraph 7.) In
C.86=-05-048 Victor sought to disqualify the assigned ALT (ALJ
Pilling). (RT, C.86-05-048, p. 48.)

18. Victor has engaged in a course of conduct of bringing
frivolous complaints against SoCal for the purposes of vexation and
harassment. .

.

1. Victor is entitled to no relief in this proceeding
because: there was no disconnection of gas service at his apartnent
at 473 Midvale Avenue, as alleged. '

2. The Commission has theApower to prevent its processes
from being used for frivolous 1it1gat;on for the purposes of
vexation and harassment. '

3. Should Victor file any complaints against SoCal in the
future, SoCal may file a motion for an order requiring that Victor

. post security for the‘reaSonable}expenses SoCal is likely to incur

in defending against such complaint. If, after a hearing, the
compla;nt or complaints are found to be frivolous, the Commission
shall fix the amount and date for payment. If Victor fails to
deposit this sum with the Commission within the time prescribed,
the complaint(s) shall be dismissed. ,

4. Victor will be placed on notice by this decision that the
bringing of additional frivolous complaints before the Commission
may cause the Commission to invoke its contempt power as well as
other remedies.

QRDER

_“IT-IS ORDERED that: |
1. TThe-complaint of W. Viector (Vietor) in C.86-10-084 is
~denxed. _Victor is entitled to no relief in this proceeding.
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2. Upon any subsequent £iling by Victor against SoCal, SocCal
may file a motion for an order requiring that Victor furnish, for
SoCal’s benefit, security for reasonable expenses incurred in
defending against the complaint. If, after a hearing on the
motion, the Commission determines the complaint to be frivolous, it-.
shall set an amount and date for payment of the security. If
Victor fails to deposit this sum with the Commission within the
time prescribed, the complaint shall be dismissed. .

3. Victor is placed on notice that the filing of additicnal
frivolous complaints with the Commission may cause the Commission
to invoke its contempt pbwer as well as other remedies.

This order becomes effective 30 days from today.
Dated March 23, 1988, at San Francisco, California.

., STANLEY W. HULETT
Preszdent
" DONALD VIAL .
- FREDERICK R. DUDA
G. MITCHELL WILK
JOHN B. OHANIAN -
. Commissioners

\\" "':" '
/ v s - " . Y,
! € R"‘IF\""I—(ATJH&S’ o"c'a»w
WAS AZPROVED BY THE Aso
COMMISSIONERS TODAY
. . / r - I
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Decision

VUL.JM.\.J U;.

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE O CALIFORNIA
W. VICIOR,
Complainanﬁ,

Cas¢ 86-10-084

vs. (Filed ¢ctober 28, 1986)

SOUTHERN CALIFORNIA GAS COMPANY

Defendant.

sl Nl Nl N Nl N Nl N it

W. Victor, for himself, complainant.

Peter N. Oshorn, Attorney at w, and Roy M.
Rawlings, for Southern C ifornia Gas Company,
defendant.

This is a complaint William Victor (Victor) against
Southern California Gas Compa‘ (SoCal). The complaint alleges
that SoCal unlawfully disconjiected Victor’s gas service for one
day. Victor seeks injunctife relief to prevent further
recurrences and consequenfial damages. SoCal denies that a
disconnect occurred and feeks an order enjoining Victor from.rzllng
further alleged frivolqls complaints. _

A duly noti¢ed public hear;ng‘was,held in this matter
before Administrativd Law Judge (ALY) Donald B. Jarvis in Los
Angeles on January 22, 1987. The matter was submitted snbject"to
the filing of trapScript and briefs, which have been received.

I. Material Issues

The/ material issues presented in this proceeding are:
(1) Is Victor entitled to any relief for any act or omission by
SoCal in violation of any law or .rule of the Commission? (2) Has
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Victor engaged in frivolous and vexatious litigatioq/for which
sanctions should be imposed? :

IX. Yictor’s Complaint

Victor has been engaged in controvetsy with S6Cal for
several years. On September 26, 1986, SoCal sent Vigtor a
disconnect notice with respect to an.apartment at 473 Mldvale
Avenue, Los Angeles. The notice indicated that & -42 was under
investigation and $18.10 was due. The detlee indicated that to
avoid a turnoff of gas service $18 10 must be paid by October 3,
1986. On October 3, Victor contacted Rudy De/Leon (De Leon) who
was a SoCal customer sexvice representative . Victor told De Leon
he was going to deposit the $18.10 as a digputed bhill deposit w:th
the Commission and De Leon told h;m ther 'would be no termznatzon
of service. Victor deposited the $18. 10/ with the Commission on
October 6, 1986. S .

Victor uses the Midvale ap ent infrequently. On
October 8, 1986, he went to the apa ent’ and decided to take a
shower. He found no hot water. .Hé claims to have checked the
water heater in the bvsement and/found the pilot light to be off.
He suspected that the gas servige had been dlsconnected.' He trzed
to call SoCal’s regulur teleplone number put received no answer.
He obtained an 800 number which turned out to be for SoCal‘s
Redlands Division. The pe son who answered -at the Redlands
Division, alleged to be ofle Jack Ryan, told Victor he was on the
cutoff sheet for 0ctobe ‘8. This corroborated his suspicion- that
service had been term' ated. Victor made other arrangements for
showering and. h;s»ev ing actxvmtxes,_the costs of which are
included in the $1 24. zsvconsequentzal damages which he seeks
herein." ‘

on octdber 9, 1986, Victor contacted the Commission about
the alleged im' oper disconnect. The Commission Consumer Affairggﬁgmw”
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Branch staff contacted SoCal and requested a report on the
situation. At approximately 4 p.m. of October 9, SoCal’s djftrict
service supervisor and a SeoCal sexviceman went to the Midyale
premises and, in the presence of Victor, determined that/gas was
flowing through his metexr and the pilot light on the wxter heater
was on. They attributed the lack of hot water to a Yow thermostat .
setting in relation to outside temperature conditiofis.

Victor contends that SoCal disconnected/his gas service
on October 8, and, after complaint to the Commigsion, ‘
surreptitiously reconnected service on Octobexr/9 prior to the
inspection previously discussed.  In support/of this conjedture,
Victor testified that before noor on Octobef 9, he saw the door to '
the apartment house basement where the m ers are located ajar and
there was a SoCal truck in the area. Vjictor does not claim to have.
seen anyone actually in the basement working on his meter. The.
recoxrd indicates that there are numerous apartment buildings in the
vicinity of the one in question wiph a frequent turnover of |
occupants. It would not be unusyfl for a SocCal truck to be in the
vicinity. : / ) ,
We reject Victor’s jhcredulous scenario. The
overwhelmihg_weight of the ideﬁce compels a finding that no
disconnect occurred. SoCa 's_reco:ds’kept in the ordinary course
of its business which werd received in evidence indicate that
Victor’s service was nof disconnected. Evidence Code § 3548
contains the presumptjbn that: ~The law has been obeyed.”
Victor’s speculation/does not overcome the presumption. ‘

Since thefre was no disconnect, Victor is entitled to no"n
relief herein. Wd also note that the Commission has ne ‘ ‘
jurisdiction to Award consequential damages for alleged tortious
conduct. ( (1971) 72 CPUC 735.) ‘
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IIX. SoCal’s Motion foxr Sanctions

SoCal filed a joint motion in this proceeding/and in Case
(C.) 86-05-048 seeking orders dismissing both complaints and
enjoining Victor from filing further frivolous complaints.

Decision (D.) 88-01-038 in C.86-05-048,/dated January 28,
1988, hereinafter discussed, did not consider SgCal’s motion.
However, the presiding ALY in this proceeding/received evidence
and argument relating to the motion.

SoCal contends that Victor’s filing of complaints agaxnst
it are in bad faith and designed to be a/nuisance. The complaints
are frivolous. SoCal argues that:

"Complaxnant purposefully prolongs the

proceedings through lenyg ‘and irrelevant

argument, testimony and cfoss-exam;nat;on.

chplainant's pattern of/conduct in this case

demonstrates that he is/more concerned with

’playing lawyer’ beforé the Commission than he

. is with his gas billsi”

SoCal asks that the cOmmissioK’enter an order precluding Victor
from filing any additional ¢omplaints unless the Commission’s
Consumer Affairs Branch ceftifies that it believes the proposed
conplaint is made in.good/faith. _ .

The Commission is a regulatory body of constitutional
origin deriving certajn powers, including judicial power from the .
California COnstitu on. (Cal. Const., Art. XII; Pecple v Western
aix Lines (1954) 42 cal. 2d 621, 630, 634.) Article XII, Sections .
2 and 6 of the California Constitution provide that: |

#SEC. 2. Subject to statute and due process,
the ¢gommission may establish its own
progedures. Any commissioner as designated by
the¢’ commission may hold a hearing or
1n$est1gatlon or issue an order subject to
cdommission approval.”

* ok w
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#SEC. 6. The commission may fix rates,
establish rules, examine records, issue
subpoenas, administer ocaths, take testimo
punish for contempt, and prescribe a uniform
system of accounts for all public utili¥i
subject to its jurisdiction.”

Section 701 of the Public Utilities (PU) Code/provides that:

#701. The commzssion.may supervisg¢ and regulate
every public utility in the State and may do
all things, whether specifical de51gnated in
this part or in addition thereto, which are
necessary and convenient in the exercise of
such power and jurisdiction

It is well settled that a/judicial body has inhexent

power to impose sanctions for friyblous or vexatious litigation:

7n court has inherent _ppwer by summary means to
prevent an abuse of S processes and
peremptorily to dispbse of causes of action and
defenses that are sham, frivolous or wholly
vexatious.” ( : (1953) 121 cal.

Kessler v Lauretz (1974) 39
Cal. App. 34 44), 446-47;. 7

(1969) 2 Cal. Mpp. 34 438, 443; Andrews v Joink
(1966) 239 Cal. App. 2d
285, 301-02.

We examine the cases filed by Vlctor against SoCal in the llght of
these authorities. _
~ Victor is an attofney wvho is a member of the State Bar of.
California. He gays he is a trademark and copyright attornmey and
”The man on éh street might know more than I do for a matter
before the PUF.” (RT 2.) A member of the bar is subject to all
its obligatigns and cannot unilaterally restrlct them to' one area.
Rule 13 of e Rules of Protessxonal Conduct (B&P Code § 6076)
provides that: : :
"Rule 13. Spite, harassment or delay: appeals
A nmembexr of the State Bar shall not accept
employment to prosecute or defend a case solely

out of spite, or solely for the purpose of
harassing or delaying another; nor shall he
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take or prosecute an appeal merely for delay,

or for any other reason, except in good faith.”
Victor appears in pro se in this proceeding. We need not/tarry to
examine his status because the rule is that: )

*While appellant is appearing in propria

pexsona, that affords no excuse for pernmit¥ing

him to abuse the legal processes. A litigant

appearing in propria persona is entitle¢/to the

same, but no greater, consideration th

litigants and attorneys.”

(1956) 141 Cal. App. 2d 722, 732.)

~In the proceeding at bench while Victor may have believed
on October 8, 1986 that a disconnect had gécurred there was no
reasonable basis after Octobexr 9 for harforing such belief. The
complaint, which was filed on October 28, 1986, based on
speculation with no support of credible evidence that a’
surreptitious disconnect and reconngct occurred is frivolous and a
sham. : o
On December 11, 1979, ¥ictor filed C.10806 against SoCal.
On March 4, 1980, the Commissi, entered D.91379 which found the
complaint to be vague and‘un%ntelligible and dismissed it for
failure to state a cause of /action. The decision also noted that
Victor “asked the Administrative Law Judge to disqualify himself
for unspecific reasons other than to state that the judge knew hinm,
and while the judge may/or may not recall the acquaintance, he -
believed the judge would be inclined to’act against complainant’s
interest.” Victor’s/petition for rehearing of D.91379 was denied
on June 17, 1980 in/D.91958. '

Oon Jun:/ée, 1982, C.82«06-04 (ECP) was filed by 4013

Sunset Associateg, ¢/o W. Victor against SoCal. The complaint was
signed by Victor. The complaint was set for hearing on August 20,
1982 but was set to October 12, 1982. Prior to the hearing, the
parties entered into an agreement for dismissal. SoCal contends:
that at the/time of settlement the only. thing at issue was Victor’s
claim that/a proposed refund was 60¢ short. It alleges that it
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agreed to the settlement because the proceedings at that j
were upsetting the assigned ALT.

D.82=11-003 in C.82=06-04, dated November 37 1982,
indicates that it is based on the agreement of the yarties.
findings are made about the sufficiency of the cofplaint or the
motives in bringing the proceeding. We will ngf consider
¢.82~06-04 and D.82-11-003 in maklng our determination about
frivolous or vexatious litigaz ion. :

Oon August 8 1985, Vlctor leed .85=08~026 against
SoCal. The complaint alleged that Vict was improperly billed for
gas and questioned the accuxucy of his/meter. D.86~04-054, dated
April 16, 1986, dismissed the' complaint for lack of prosecution on
the grounds that by refusing to preSent evidence after an adverse -
ruling, Victor had failed tofc& his burden of proof.
D.86-08-026, dated August 6, 19 6, modlfled D.86-04-54 and denzed
Victox’s pet;tion for rehearlgg ‘

Oon May 27, 1986, Victor flled C.86=-05-048 agaxnst Secal.
Victor complained about an 1loged1y defective meter, SoCal’s
refusal to credit him wi unadjudlcated customer deposzts made by
him to the Commission a actﬂ alleged to be harassment.
D.88=01-038, dated Janyary 28, 1988, found,agaznst Victor on all
issues and denled hlm any rel;@f. :

The recor indicates that Victor has not made a dlrect
payment for gas service to socal since January 1985. He has made ‘.

disputed blll depdsits to the Commissxon, many of which have been‘f“'jx*

disbursed to SoCAl. The others are subject to formal orxr lnrormal ‘
complaints-l :

vi‘ ‘r's modus. operand1 appears to be-to'enlarge the
formal proce ings- by using dilatory tactics. such as baseless
motions, u ecessary cross-examinatlon, seekxng to present _
irrelevant /matters, and attempt;ng to dl quallfy the assigned ALY -
(ALY Turkish in C.10806, ALY Levander in'C. 85—03-026, and ALY ‘
Pilling i#n C. 86=05=048.)
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The Commission finds that Victor has engaged in a
of conduct of bringing frivolous complaints against SocCal.
argued by SoCal that the appropriate relief would be ent
order which prevents Victor from filing a complaint agafnst it
unless the Commission’s Consumer Affairs Branch deterfines that the
complaint is made in good faith. This is not an apgropriate
remedy. ‘

Complaints before the Commission are provided for and
governed by PU Code § 1702 and the Commission’s/Rules of Practice
and Procedure (Rules). The Commission is a fjve-person body
established by the Constitution. (Cal. Consf., Art. XTI, Sec. 1.)
Unless all parties agree, an action by a majority of the Commission
is necessary to dismiss an application or/complaint. (PU Code
§ 308.) Rule 63 provides that:

763. (Rule 63) Authority. The presiding

officer may set hearings and/ control the course

thereof; administer oaths; Assue subpoenas;

receive evidence; hold appfopriate conferences

before or during hearings/ rule upon all

objections or motions which do not involve

final detexrmination of proceedings: receive

offers of proof; hear yrgqument; and fix the

time for the filing off briefs. He may take

such other action as fay be necessary and

appropriate to the dhischarge of his duties,

consistent with the/statutory or other

authorities undex yhich the Commission

functions and with the rules and policies of
the Commission.”/ (Emphasis added.) :

The Commission cannot de egate-touifé Consumer Affairs Branch the
authority to, in effect/ dismiss a complaint. ' L
As indicated/, the Commission under its constitutional and ..
statutory powers has /the authority to deal with frivolous and .
vexatious litigants/ S | |
Section A28.5 of the Code of Civil Procedure provides

(Payment of expenses attributable to
ith actions or frivolous or delaying -
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tactics] (a) Every trial court may order a
party, the party’s attorney, or both to pay any
reasonable expenses, including attorney’s fees,
incurred by another party as a result of bad-
faith actions or tactics that are frivolous or
solely intended to cause unnecessary delay.
This section also applies to judicial
arbitration proceedings under Chapter 2.5
(commencing with Section 1141.10) of Title 3 /0f
Part 3.

”(b) For purposes of this section:

#(1) ‘Actions or tactics’ include,

not limited to, the making or opp ing of
motions or the filing and servicg/ of a
complaint or cross=-complaint.

filing of a complaint without gervice
thereof on an opposing party Adoes not
constitute ’actions or tactics’ for purposes
of this section.

”(2) ‘Frivolous’ means
completely without merif or (B) for the sole
purpose of harassing afl opposing party.

#(c) Expenses pursuaft to this section shall
not be imposed excebt on notice contained in
a party’s moving responding papers; or
the court’s own pbtion, after notice and
opportunity to pe heard. 'An order imposing
expenses shall e in writing and shall
recite in detyll the conduct or
circumstance just1fy1ng the order.

#(d) The lyability 1mposed by this section
is in addftion to any other liability
imposed My law for acts or omissions within
the puryiew of this section.”
SoCal’s motion allgges that “The cost to SoCalGas and the
Commission of complainant’s frivolous litigation is well over
$100,000.” Howgver, SoCal produced no specific evidence of these
costs. There As no basis herein for making an order to pay
reasonable expenses.
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In the light of Victor’s frivolous prosecutions: of
proceedings before the Commission against SoCal, we will provide
for the following:

1. Victor will be enjoined from filing any Lomplaints
against SoCal and its officers or employees unless hé posts with
the Commission the sum of $100 to serve as security for an award
for reasonable expenses if the complaint is found to be frivolous.
(Venice cCana Home Owne ASsSh periQ QMXt (1977) 72 Cal.
App. 34 675; Western el & Ship Repai N, V_ERM] ’ (1986)
176 Cal. App. 3d 1108, 1116; A Ve g v _Tiffich (1958)
164 Cal. App. 2d Supp. 853, 856.)

2. A copy of this decision s)ould be transmitted to the -
State Bar of California.

3. Victor will be placed n notice that the brxng;ng ot
additional frivolous complaints be: -rejthe Commission may cause us
to invoke our contempt'power in addition t¢ other remedies. (Cal.
Const., Art. XII, Sec. 6; PU Code §§ 312, 2113.) |

No other points require discussmon. The Commission makes
the following findings and cgnclusions.
Findi £ Fact :

1. Victor is the ofcupant of an apartment at 473 Midvale
Avenue, Los Angeles. »

2. Victor has b¢en engaged 1n.controversy with SoCal zor at§
least elght years. ‘

3. Victor is/a member of the State Bar of Callfornza.

4. On September 26, 1986, SoCal sent.Vlctor-a disconnect
notice with respgct to the apa:tment'at 473 Midvale Avenue. The
notice indicated that of the total amount billed $62.42 was under - .
investigation £ d‘$18 10 was due. The notice stated that to avoid. .
a turnoff of/gas service $18.10 had to be paid by October 3, 1986.,"'
Victor conticted SoCal customer service representatlve De Leon and'
advised De Leon that he was going to-deposxt the $18.10 as a |
disputed bill deposit with the Commission. De Leon advised Victor
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that there would be no termination of service. Victor deposited/////
the $18.10 with the Commission on October 6, 1986.

5. Victor uses the Midvale Avenue apartment infrequently.
On October 8, 1986, he went to the apartment and decided/to take a
shower. He found no hot water. He suspected his gas gervice had
been disconnected. He tried to call SoCal’s regulay’telephone
numbexr but received no answer. He obtained an 800/ telephone number
which turned out to be a number for SoCal’s Redkands Division. At
some point during the conversation with a persétn at the Redlands
Division, Victor was told that he was on th¢/cutoff sheet for
October 8, 1986. At that time Victor belifved his service had been
disconnected.

6. SoCal’s customer billing cenfer is located in Monterey
Park. When SoCal’s records indicate/that an account is delincquent
its computer is programmed to genepldte a document called a nonpay'”
close order. The computer printodt of the compilation of nonpay
close orders for a particular d is referred to by SoCal personnel

as a cut sheet. Once a nonpay/close oxder is generated the billing
center sends it to the divis¥on or office‘of‘sOCal in which the:
customer lives for investig&tion and actxon. "If the division

ascertains that payment wis made or an extension to pay was
granted, no further actifn is taken. Payment of a disputed bill
deposit with the Commigsion automatically generates an extension
for the amount deposifed. If there has been no payment or
extension the nenpay/ close order is sent to field personnel for
action. The appea Ance of a name on a cut sheet does not mean that
the person whose Jame appears,has had gas service terminated or
that the service/will necessarlly be termlnated.

7. On Ocktober 8, 1986, SoCal’s billmng center generated a
nonpay close grder for Victor’s Midvale Avenue apartment. The
billing cent¢r sent the nonpay close order to‘Socal's Beverly Hxlls
office, whic¢h has jurisdiction over 473 Mldvale Avenue. The nonpay-’
close ordey was received by the Beverly H;lls.offxce, but no action
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was ever taken by that office or any othexr office or personnel of
SoCal to terminate Victor’s servxce at 473 Midvale Avenue on
October 8 or 9, 1986.

8. On October 9, 1986, Victor contacted the Commission staff
and complained about an alleged improper disconnection of gas
service at the Midvale Avenue apartment. The Commission staff
contacted SoCal and requested a report on the situation. At
approximately 4 p.m. on October 9, 1986, SoCal’s district servics
supervisof and a SoCal serviceman went to 473 Midvale Avenue, and
in the presence of Victor, determined that gas was flowing through
his meter and the pilot light of his water heater was op? ‘

9. SoCal did not disconnect gas service to Victor’s Midvale
Avenue apartment on October 8 or 9, 1986. ‘ '

10. The reasen Victor did not have hot water on October 8,
1986, was that the thermostat on his water hej er was set at a
Ssetting so low that zn the lzght of outside emperature the main
burner would not ignite. _ :

11. As of the evening of October &, 1986 Vlctor bad knowledgeﬁ
‘that no disconnect had occurred on Oc¥ober 8, 1986, and had no ‘
reasonable basis for asserting that/it had occurred. This ‘
complaint which was filed on Octoper 28, 1986, which alleges that? 
Victor’s service was cut off on October 6, 7, or 8, 1986, is
frivolous and filed for the Pytpose of harassing SoCal. ,

12. On December 11, 1979, Vzctor filed C.10806 against Socal.
On Maxch 4, 1980, the Comnj sszon entered D.31379 which found - the
complaint to be vague ang un:ntellig;ble~and ‘dismissed it for
failure to state a caugé of action. V;ctor's pet;tlon ror
rehearing of D.91379 Was denied in D.91958, dated June 17, .1980.
~ 13. On August 8, 1985, Victor £iled C.85-08-026 against
SoCal. The compla {nt alleged that victor was 1mproperly bxlled rorv
gas and questlon d the accuracy of his meter. D. 86—04-054 dated
April 16, 1986,/dismissed the complaint for lack of prosbcutlon on
the grounds that by refusxng to prevent evidence after an.adversei
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ruling Victor had failed to carry his burden of proof.
D.86-08~026, dated August 6, 1986, meodified D.86=04-054 and denled/
Victor’s petition for rehearing.

14. On May 27, 1986, Victor filed C.86~05-048 against SogCal.
Victor complained about an allegedly defective gas meter, S¢Cal’s
refusal to credit him with unadjudicated customer deposits’made by
him to the Coammission, and acts alleged to be harassment/
D.88-01-038, January 28, 1988, found aga;nst Victor.

15. Victer has not made a direct payment to Sogal for gas
service since January 1985. He has made disputed
the Commission, many of which have been disbursed/to SoCal. The
others are subject to formal or informal complajhts before the
Commission.

16. Victor has sought to delay and extgnd formal proceedings
before the Commission by using dilatory tagtics such as haseless
motions, unnecessary cross—examination,
irrelevant matters, and attempting to

17. The Commission takes officifl notice of the !ollowing:'

D.91379 which indicates that Victor/sought to disqualify

the assigned ALY (ALJ Turkish) for/unspecified reasons. In
C.85-08=-026 Victor sought to di

Levander). (Application for Re¢hearing filed May 19, 1986,
paragraph 7.) In C.86-05-049 Victor soughtvtovdiSqualify the
assigned ALY (ALY Pilling)./ (RT, C.86~05-048, p. 48.)

18. Viector has engaged in a course of conduct of bringing -
frivolous complaints ag nst SoCal for the purposes of vexation and
harassment.
conclusions of Law

1. Victor i entitled to no relief in this proceedlng
because there was/no d;sconnectlon of gae servxce at his apartment :
at 473 Midvale enue, as alleged. :
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2. The Commission has the power to prevent its processe
from being used for frivolous litigation for the purposes o
vexation and harassment.

3. Victor should be enjoined from filing any compfaints
against SoCal and its officers or employees unless he deposits with
the Commission for each complaint he seeks to file the sum of $100
as security for an award of reasonable expenses if/the complaint is
found to be frivolous.

4. A copy of this decision should be tragnsmitted to the
State Bar of California so it may be aware of/ the findings with.
respect to Victor’s conduct.

5. Victor should be placed on notigle that the bringing of
additional frivolous complaints before the Commission may cause the
Commission to invoke its contempt pow as well as other remedies.

IT IS ORDERED that: ,

1. The complaint of W. X¥ictor (Victor) in C.86-10-084 is
denied. Victor is entitled %o no relief in this proceeding. |

2. Victor is enjoin ‘rrom‘riling any additional complaints
before the Commission agafnst Southern California Gas‘COmpany and .
its officers or employeeé unless he deposits with the Commission
for each complaint sought to be filed the sum of $100 as security
for an award of reasohable expenses if the complaxnt is found to be
frivolous..

3. The ExeclQtive Dlrector is directed to transmit a copy or _
this decision to/the State Bar of California.
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4. Victor is placed on notice that the £iling of addditional
frivolous complaints with the Commission may cause the Codmission
to invoke its contempt power as well as other remedies

This order becomes effective 30 days from
pated  MAR 23 1988 , at San Franciscd, California.

G MITCHELL
JOHN B, OHANIAN
‘ issioners




