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Decision 88-04-057 April 27, 1988 .. AT 3 958 @Buutu\}ﬁﬂ:\

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking into )
the implementation of Public )
vUtilities Code Sections 8281-8285 ) R.87=02=026
relating to women and minority ) (Filed February 1, 1987)
business enterprises. ) :

)

INTERIK OPINION ON ESTABI.ISHING A cmmx. OR.'DER

This decision implements-hssembly Bill (AB) 3678 which f
became law in September 1986 and added Sections 8281 through 8285
£o the Public Utilities Code (PU COde) . AB 3678 dn.rects the
Commission to require every gas, electric, and telephone utility
. with gross annual ‘revenues -exceeding $25,000,000 (and its |
Commission regqulated. subsidiaries and atfiliates) to implement a
program developed by the‘Commission to~encourage, recruit, and -
utilize women and minority owned. business enterprises (WMBE), as
detined, in the procurement of contracts rrom those utilities.iv
AB 3678 requires the Comnission to (1) report to the
Legislature annually beginning January 1988 on the progress of
activities undertaken by the respondent utilities-to-implement , _
WMBE Programs, (2) establish guidelines to be used by the utilities ‘”f"
in establishing WMBE Programs, (3)develop and publish regulations R
setting forth criteria for veritying and determining the
eligibility of WMBES for procurement contracts, and. (4) develop-and
: require the utilities tovimplement an outreach program to inform
and. recruitfwMBEs to-apply'for procurement contracts.-,‘ T e
In. addition, the. legislation prov;deS»that ‘the: chm1551on ‘
shall require an annual submission from each’ respondent utility of’ |
a detailed and veririable plan wnich would include, among otber -
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things, short-term and long~term goals and timetables, but not
gquotas, for increasing WMBE procurement in all categories.
This interim order establishes gquidelines and regulations
to be used by the utilities in developing their programs to |
increase participation of WMBEs in procurement of contracts (WMBE
Programs) as required by AB 3678.

Further consideration must also- be given to certain other-ﬂ@f .

issues hefore the Commission can feel confident that it is
melementinq the legislation in the most appropriate and’
comprehensive manner. These items wall be’ addressed in the next
phase of thzs.proceeding- o -
Phase 4 of this proceed;ng will address at least the
followings:

1. What forum should be utilized by*persons
wishing to voice their concerns and .
suggestions regarding the utilities””
implementation of WMBE. programs (i,e.,
should general rate cases continue to .
provide the forum, or should ‘a generic
annual WMBE proceeding be- developed’)

Ir a generic proceeding is utillzed how

will any costs associated with WMBE-

programs be translated into revenue

requirement changes fox each utility, a

‘process that presently occurs in. general

rate cases? - . L

on February 11, 1987 the Commission issued an-Order S

Instituting Rulemaking (R.) 87-02-026 into the implementat;on of PU j‘!
Code Sections 3281-8285, relative to-women.and minority‘owned h
business enterprises_ Fitteen.utilitles were-made respondents to
R. 87—02-026.: Decision (D- ) 87-03-079‘Lssued on’ March 25, 1987 -
amended R.87—02-026 by addinq two-more utillties as respondents. A

ist of respondent utilities is attached as Appendix‘B. o

R »
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In R.87~02-026 the Commission proposed certain rules
and/or guidelines regarding the implementation of PU Code Sections
8281-8285 and asked parties to provide their comments.

Respondents and intexested parties filed comments on the
Commission’s proposed rules and guidelines. The majority of
responses were supportive of proposed rules and guidelines.
However, parties provided differing suggestions regarding various
proVisions\of the guidelines and the rules.

A prehearing conference was held before Administrative
Law Judge (ALJ) Garde on- April 30, 1987. - At the PHC, respondent

utilities were asked to file proposed rules, utilizing the: beneflhl B

of the comments and suggestions provided by the parties, to )

inplement PU Code Sections 8281-8285.. The requested rules were to‘

address the entire'statutory‘scheme- Interested parties were alsc

allowed to file proposed rules.: Y |
The ordex’ requiring respondent utilities to file proposed

. rules was confirmed by an ALJ: ruling dated April 30, 1987.

In’ response to the ALJ’s ruling, respondent utilities and

other parties filed: their proposed rules end guidelines-to
implement PU Code Sections 3232-3285., | | o
on July 15, 1987, an informal. conterence, chnired by the -
staff counsel, was held to determine the areas of agreement and -
disagreement among perties.with regard to the’proposed: rules and
quidelines. Staff counsel filed a report on the informal
conference. : L R e

Based on the partiesf prOposed rules and the comments
received at. the informal conrerence, the ALJ, on. October l, l987,
issued proposed rules-and guidelines to-implement PU Code Sections
8231-8285.; The proposed rules and guidelinesrwere issued in the

form of a draft general order. (draft GO) «. Parties were required to e

review the drntt GO and provide comments on. it. - e L
.On November 12, 1987 a workshop was held to receive
comments and: recommendations for improving the proposed rules.ond
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quidelines. Most parties filed written comments on the draft GO.
Additional comments were received at the workshop.

At the workshop, Minority/Female Coalition reiterated its
position that the proposed rules should include minimum long-term
goals of 5% and 15% for women-owned business enterprises and _
minority-owned business enterprises respectively. ;ninority/remale'
Coalition asserted that the issuance of one percent of procurement .
contracts to Blacks by 1995 would constitute complzance with the
draft GO. In support of . 1ts pos;tion, Minority/?emale Coalxtxon
offered to provide testmmony of expert witnesses. Assemblywoman
Gwen Moore’s office supported. Mlnority/Female cOalitlon's posxt;on
regerdxng appropriate long—term goals. '

The ALY ruled that specific. goals foxr various utilities
would be addressed in the next phase of this. proceedinq. The ALY
-agreed to receive expert testimony regarding the setting of goals
in this next phase. The ALJY’s. rulzng was. supported by Pacific Gas
and Electric Company, Pacific Bell, Southern CAlirornxa Edison
Company, Sierra Paciric Power Company and Southwest Gas
Corporation.

_ At the workshopy Minority/?emale Coalit;on also. ‘
recommended  that. utility executive compensatlon be l;nked to-WMBB
progran achievement. “ . :

The va:sion or Ratepayers.Advocates (DRA) did not
provide its comments on the draft: Go at the workshop. There:ore, ‘
it was directed to file its comments.on the dratt GO«by December 1’_y

1987. Parties were allowed until’ December 10, 1987 to file their .

response to DRA's comments.] DRA.has smnce intormed the~ALJ and
other pnrties that it takes no position on tho speciric proposals
1nc1uded in the draft: co. However, “the’ Comnission Advisory and
Compliance D;vision (CacD). has since filed- its comments' on the f
draft GO. CACD belreves that the. drazt Go-satxszles.the }
requiremente of PU‘Code Sections 8281-8285." '
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comments _

Comments on the ALJ’S Proposed Interim Opinion were
received from Pacific Bell (PacBell), San Diege Gas & Electric
Company (SDG&E), AT&T Communications of Callrornza (AT&T) , and
Minority/Female Coalition. ‘

AT&T recommends that in order to clarify the verification
procedures established for small utilities and -interexchange
telecommunication carriers and to ensure consistency wituin the

general order, Section 2.3.1 should be amended to iuclude reference.

to an “internally-developed” verification form appreved by the
director of CACD as specified in Section 2. l.-. Accordingly;»it
proposes the zollowan amended lanquage:. - : :

2.3.1 Each small utility and IEX. shall require

, its suppliers and/or. contractors to
complete and provide to the utility a .
Commission-approved: form as set forth in
Attachment A or as specified- in Section .
2.1.2 to quali:y for the utility's F/MBE

'program.,

We agree that an amendment slmilar to~that suggested by
AT&T would clariry the veritication procedure and ensure
consistency in tbe general order., Thererore, we will modify the
appropriate sectionaof the general order accordlngly.

AI&T also recommends that, rather than requlranq the |
inclusion of a copy of the complete text of the general order in
the utllltles' outreach ‘program. handouts (as.specifled 1n drazt o
Section 4.1.1. 7), an appropriate summary of‘that general order
would be more erfective. Accordlng to Ar&T; prlnting the entzre

lB-page general oxder in.every brochure, with -all of the specztlc ]‘

details about the utility’s outreach proqram, would add .
unnecessarily to the bulk of theVbrochure as well as the~cost o:
prxnting and postage, and by increasing the volume of. the
1n£ormatlon, could discourage a thorough reading of the materzal.,

AT&T asserts that it supports. the need to- lntorm.mlnorlty ‘and women ﬂ_l,”

businesses about. the commlssion's rules and guldelines in.thls';N'

’,/
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area, but believes the vendor notification would be more effective
if the message was condensed and summarized for inclusion in the
utilities’ outreach program handouts.

We agree that the inclusion in the outreach program :
handouts of an appropriate. summary of the general oxder rather than , Jf”{
its complete text will be more e:!.’fect'ive- Howe'verr we believe that - "
a copy of the complete text of the general order should be R ) :
available to the WMBEs upon request. Each utility in its sunnary '_ o
of the general order should indlcate that WMBEs will be furnished a ﬁ,' L
complete text or the general order upon request. Therefore, we ‘ \
will require each utility to: -

4.2.1.7 Summarize this general order in its o Ca e "

. outreach program handouts. "Such : '
summaries shall state that WMBES will
be furnished ‘a complete copy of this
general order upon request. :

PacBell recommends that since the language in Sectlon 2

refers to “verification” of WMBE status, ‘the label of the section.. o

. should be modified from the currently proposed "CER‘I‘IFICM‘ION" to
#VERIFICATION®. , o

' We agree’ that the heading of a section should colncade SN

with the terminology used throughout and" accordingly will change S

the label of Section 2-to 'VERIFICAIION'vw‘ o 3.'“¢¢*5f

" PacBell recommends the. modification ot Sect;on 4. 2 3L

wh;ch provides that: ' ' ‘

4.2.3 ‘The utilities shall assist ‘and” encourage

prime contractors to. .develop a plan to

. increase the utilization of WMBEs as

 subcontractors.. - The utilities shall. — o
nmonitor ‘and include in their annual o \
report. to the. Commission the prime ‘ ?
contractors’. progress in: increasing the
participation of WMBE subcontractors.

, Accordinq to PacBell, the last sentence o£ thxs sectron
appears to state that: utllltxes are required to-;nclude, 1n.the1r
annual reports te the Comm1s310n, prime contractor progress reports
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on increasing WMBE subcontractor participation. PacBell contends
that if this provision means that utilities will have to submit
individual progress reports for each of their prime contractors,
such a reporting requirement may place an onercus administrative
burden on utilities with hundreds of prime contractors. PacBell
suggests that we adopt a more generalized reportzng requirenent in
the subcontracting area, with the following language:

#The utilities shall monitor the progress of
their prime contractors: in increasing the -
utilization of WMBE subcontractors, and sbnll
include in their annual report to the’ :
Comxission a progress report on WMBE
subcontractzng.

.We agree that requirlng utilltles to submnt 1ndrv1dua1
progress report. for each of their'prlme contractor’s progress in

the utilization or‘WMBE subcontractors‘would ‘place an undue burden.

on them. Therefore, we will adont a more generalized reportlng '
requirement in the subcontracting area, by edopting a mod;:;ed
version of PacBell’s recommended language.qn,,‘ : :
PacBell is a federal government contractor and has rxled
a commerclal subcontractxng plan with the federal government .
covering. all of its contracts. - Consequently; in compllance wmth
the federal law, its subcontracting program requires that its pr;me
contractors’ subm;t subcontractlng plans 1n accordance w1th rederal
regulatmons. PacBell recommends that in order'to avomd confusion -

the following ndditional section be added regarding subcontracting.,nl

.#.2.4 This provision does not relisve -
utilities from complying with all
federal laws-and associated regulat;ons
addressing: subcontracting plan - -

- requirements, if utilities are- bound by -
such: federal . laws and associated
-regulatlons."‘ ,

Since utxlities ‘axre: bound to~comply with federal laws and
regulatzons when deallng with the federal government, an’ expl;cxt

.y
.
e
B




R.87-02~026 ALJ/AVG/fs/fnh

declaration of that requirement need not be included in this
general order.

Minority/Female Coalition recommends that the ALJ’s draft
decision not be adopted until there is an en banc hearing. The
issue of en banc hearing is;adeguately addressed in the drarft
decision and therefore, will not be discuesed”:urther.

Minority/Female Coaiition’s concern that the draft .
opinion adopts no goals is addressed by our adoption of. the intial
long-term goals recomnended by Joint Commenters. DR PN

_ Minority/Female Coalition: recommendslthat AT&T, Sprinr, L
and MCI be. required to. set California specific WMBE goals, on the
ground that it is unfair tolﬂispanics.and Asians to allow the use .
of nationwide goals since: these groups are grossly underrepresented
in most of the nation. The desirability of stare speCific, rather™
than national, goals. for interexchange telecommunications conpanies ;

is an issue we may revisit iin’the tuture, but' for. now we. feel that. fﬁﬁ lﬁ

it is more realistic and appropriate to allow such: companies to use’
nationWide or multiple-state WMBE goals or goals established :or a
rederally mandated: "WMBE - procurement program in lieu of California
specific goals. R ST RO e
Minority/?emale cOalition's concern: that the proposed

general order would: allow~utilitiee to-report less data than nany
of them do- presently- :Le addrannea Ry our diuoumion under the
heading »Erosion of Existing WMBE Programs, ‘and. by Section 7. 3 ot
our. adopted . general oxder, ‘which reads'?'This general order 'is not

intended to permit erosion off WMBE'programs and reporting presently ;Q]ri

engaged in by a. utility.. [

Minority/Female Coalition!s concern that the proposed
decision makes no reference to oversight or enforcement of goals
and independent examination during ratemaking proceedings will be
addressed in the next. phase»ot this proceeding-.'-

Minority/Female coalition's suggested improvemenrs to-the ﬂ“

verirication program aro, we believe, unnecessary at this time-
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Minoxrity Coalition claims that the proposed genexal order
does not provide for a separate report for Filipino-Americans. We
believe that Minority/Female Coalition may be confusing the
definition section of the general order with the reporting
requirements. The definitions set forth in Section 1.3 of the
general order merely form part of the criteria for determining
whether or not a business is a ' “minority-owned business” for the
purposes of utility WMBE procurement programs, and do not establish -
the ethnic categories that must be used by the utilities for
reporting WMBE progress in their reports to the Commission.

Section 7.1.2 of the general order: requires utilities to«prov;de a
sumpary of WMBE purchases and/ox contracts, with breakdowns by
ethnicity, product and. servzce categories.compared wuth total
utility contract dollars awarded to outside vendors in those
categories. We believe that the reporting requirement tor
Pilipino-Americans 48 covered by this section. L

Because the intent of the leqislation.we are implementing
is to ”clarify and expand” the utilities' WMBE procurenment’ progrum
(PU Code Section 8281 (b)(2)(¢)), we cannot implement the «
legislation properly by allowing e retreat Lrom present ‘progran 1‘
progress. - Thus, for example, ir a utility is using highly refined
reporting categories, the utility must continue to utilize such
categories. And'if future phases of. this proceeding lead’ to the o
establishment of reporting requirements more refined. than those im &
our general oxder, then utilities not’ presently using'more rerimed uu‘
reporting requirements will be required to do. so. | Sl

Mlnority'Coalitdon recommendS»thot we: tie top~management W:
compensation to a utility's.WMBE achievements. This is is" “-w;;b
uddressed in the discussion section: of this decision under the s
heaaing: ”Intaml U‘tility Proqrnm Dwelopmont. g ' i

In response to PacBell’s comments we have altered the e
discu531on in the interim opinionwand the provxsions oz the adopted o
general order to'clarify the requirements for reportinq progress .
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toward increased utilization of WMBE subcontractors and the need
for utilitiez to encourage prime contractors to develop plans :or
increased utilization of WMBE subcontractors.

In response to SDG&E’s comments, we have added to the
general orxder a modified, non-mandatory, version of two suggested
subcontracting program requirements, and‘ have augmented our
discussion of subcontracting issues.. '

We believe that SDG&E’s concerns regarding the definition .

of 7exclusions” are addressed by our adoption of a modified- verSion,l‘ L

of the exclusion procedure suggested by Joint Commenters.

We do not agree with SDGLE that the veritication form
attached to the GO is likely to confuse WMBE’s, but note that this
‘issue may be discussed by the c1earinghouse Adv;sory Board.

Joint comments

on February 8, 1988, Assenblywonnn Gwon Moore, Puci:ic
Bell, GTE of California, SCE, SoCal Gas, PGLE, and SDG&E filed a
. set of joint comments on the. proposed decision. = These .comments:
represent‘a‘consensue~of the joint commenters and are intended to
,resolve'the issues of implementation?!or’only the'utilities:which
signed the joint comment document. These commenters do not take
into account the. distinctive ‘nature ot smaller'utilities and
interexchange carriers. . The introduction to the 3oint comments.
requests’ that the comments be treated as though tiled,by the
individual conpanies involved. For . simplicity's sake,. we will
hereafter refer to the signers of this joant comment document ‘as..
#Joint Commenters.” The document,itselt will be’ referred to as’ the }f?
”jo;nt comments}” or ”joint proposed rules-,u‘ L

The ALY provided parties with.an opportunity to~submrt

comments on the joint comments.. ‘Comments. were received from AI&T,‘.ﬁ*“”

MCI, Sprint and the Hinority/Female COalition.‘ Contel. of
california, Inc., Citizens Utilities COmpany ‘oL California,
Roseville Telephone cOmpany, Southwest Gau»Corporetion, CP'National
1 Corporation, and Sierra Pacizic Power cOmpany submitted a set oz
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joint comments. We will refer to the signers of this set of joint
comments as ~Joint Small Utility Commenters.”

Joint Commenters submitted a complete set of proposed
rules for implementing AB 3678. While many of the proposed rules
merely represent efforts to refine relatively minor aspects.of the
ALJ’s proposed decision and general order, the rules also include a '
nunber of important substantive quidelines and policy
recommendations that differ greatly from those proposed by the ALJ
Joint Commenters believe their joint comments represent an
equitable compromise of the issues invelved in this proceeding -
which will lead to more efficient utility operetions, increased
competition and diversified sources of supplies, which.Will result

in reduced costs to ratepayers. They believe- that: approval of the_] "ff

rules embodied in the joint comments w111 reduce the need for -
subsequent hearings and- workshops on: issues relating to parties to
these joint comments thereby allowing the Commission: to-concemtrate
its effort on,those issues relating to~interexchange carriers’ and
~smallexr utilitiesmwhich merit dizzerent consideration.because of :
their unique status. ; ' T
Because the joint.comments contain a tull set of proposed
rules, it would be unwieldy for us: tovaddress each proposed rale at
this point in the decision. We' wzll instead recite here only what
we believe are the most, signiricant changes from the direction L
taken by the ALY’s’ oroposed decision and by Commission on its own >
initiative. These nmajor issues include.L(l) The establishment ot

specific overall: long texrm WMBE" procurement goals. (2) The creationw”_,

of a mechanism for. utility. speciticv'exclusions"£rom the base ¢f -
procurement dollars used  to- establish the monetary‘value ‘ot the‘l )
WMBE procurement goals, (3) “The- establishment of internal utilitys :
policieS-related to outreach’ which include prOVlSlons for ‘
evaluation of employees with: procurement responslbility on the . ..
basis of their progress~inmmeeting specific procurement goals,;‘ ‘
for review ot WMBE program progress at officer -level meetingsh?
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(4) The exemption of contracts with agffiliates from the base of
procurement dollars used to establish goals coupled with the
inclusion of affiliate WMBE subcontracts in utility WMBE results;
(5) The creation of a right to appeal to the dommission WMBE
complaints not satisfactorily resolved by.utility‘management: and
(6) The administration of the WMBE verification.clearinghouse by
the Commission itself, instead of by an advisory board composed of
representatives of the utilities, the WMBE community, and-
Commission staff. These issues will be discussed'at appropriate.
points in the text of this decision, and adopted recommendations'
will be included in the Appendix. :

Although, as Joint Commenters point out, - the Comm;ssxon
could reduce its workload by approving the rules set_forth in the
joint comments, we will not .do so.on a wholesale basis. Many ofoV'
Joint Commenters recommendations-are good ones, and will be R
adopted. Many of these recommendations require ninox: modificatzons,ﬁ"
which do not change the essence ot the racommendation but which
clarify certain requirements in ways that ensure our ability to.-

implement an effective WMBE program. The. general ordexr we: adopt o

will incorporate wbat we believe is the essence of the. great
majority of these xecommendatxons, will :etain many of the well-
drafted provisions of the ALJ'S~draft‘general"order,'and'will
include a number of additional provzsxons suggested by other.

commenters earlier in this proceeding which we believe will help~us e

to create a more comprehensive and etfective Program.
nn » s . . . - o

‘Based on- the comments received rrom various: partles, the "f":

proposed general order has been modified.‘ These modzfxcatmons axe ;_LEf:

dlscussed below on an issue-by—issue basis..ﬂ

The- adopted general order also-;ncorporates a number oz
editorial changes to- the proposed order and 1ncludes a method of -
selecting a representatmve for the WMBB group-on the Advmsory Board]uf
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in the event of a disagreement among female and minority
organizations regarding representation.

The adopted general oxder containing the rxules and
guidelines to implement PU Code Sections 8281-8285 is attached as
Appendix A.

Genera)l, . |

In her written comments on the draft GO, Assemblywoman
Moore asserts that certain agreements were reached with some
utilities at meetings held on August 19, 1987 and October 22, 1987.
The agreements reached at these meetlngs are not reflected berein
because all parties to the proceeding were not. invited: to. attend
no formalizad agrcamnntn have been zilcd und the neotings ware noc
a part of this proceoding. In any ‘svent, we beliove it ie umzo uo
assume that all significant agreements Moore reached with utxlities
are incorporated in the proposed rules.set ZOrth in the joxnt
comments. _ . ‘ ‘

‘ A. nunbex of commenters express,concern that 1: the drart
GO is not made more specific, clear, and comprehensxve, there is
the potential. for: backward progressnin the field of WMBE '
procurement.

We wish to make clear that we will not perm;t .uch DR
erosion. PU Code Section’ 8281 states that. aB. 3678 1selntended to o
do all of the tollowinq. !

a. Encourage greater cconomic opportunity zor ‘
women and minority busineus cntcrprises.

b. Promote competition\among regulated publlc
utility suppliers in order to enhance .
economic efficiency in the procurement of
electric, gas, and telephone: corporatlon
contracts and contracts of their .

‘commission—regulated subsidiaries end
a.tﬁ.liates- ‘ : ‘ o

Clarity and’ expand the‘program for the'3‘t
procurement by regulated public utilities
of technology, equlpment, supplles, ‘
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services, materials, and construction work

from women and minority business

enterprises. ‘
Any adoption by the Commission of a utility WMBE procurement
program or reporting requirement less stringent than that currently
imposed on the utilities or implemented by the utilities on their
own initiative would clearly be contrary to the legislation this
interinm order is designed to begin to implement. '

The ALT had originally proposed to-implement the rules
and guidelines in the form of a chapter to be added to the
California Administrative Code, Title 20, Chapter 1, in which tho
Commission’s Rulo: of Practice und Procodurau axe compilod.
Howovor, the ALY lator isgued tho propoood rules and guidolines in :
the form.of general order with the following explanation: -

#[(S)ince these rules .and quidelines apply .
generally to the utilities covered by AB 3678,
are likely to be modified on the basis of -
experience gained' in theixr application, and. do
not affect practice before this Commission,:
they are being proposed 1n.the to:m of A new
general order. o _

Assemblywoman Gwen Moore takes exception to the rules,and
guzdelinee being adopted . in the’ zorm ot a general oxder. ‘Mooxe
states that: ‘ - ‘ ‘ :

- *The - only explanation given ror the ALY’s about--
face is that the rules and guidelines apply “
only to the utilities covered by AB 3678 and
are likely to be modified on the basis’ of

- experience. - The ALJ proposal fails to--
consider, though, the possibility of: addltlonal
utility -corporations which might come under the-
scope.-of AB 3678 in the future. A .general

. order may apply only to those. companles
‘currently a part of this proceedmng.

We disagree.; we note that the proposed rules and
guidelines do not. a!!ect practioa bo:ore the COmmission and, L
theretoro, ahould not be. includod in tho COmmission's Rules of
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Practice and Procedure. In addition, the application of any
general order is not limited to utilities which are parties to the
proceeding in which the general order is adopted. This general
order will apply automatically to any additional utilities which
might come under the scope of AB 3678 in the future.

Moore also opposes theiadoption of the rules and
guidelines in the form of a general order on the basis that:

70f even greater’ importance the ALY’s proposal
fails to recognize that these rules will affect
a far greater population than the utility o
companies under the jurisdiction of AB 3678.
The rules and guidelines issued by the
Commission also affect every female or. minority‘
owned business who wishes to do business with.
those companies. To issua the rules in the
form of a general order rather than codifying
them in.the Administrative Code: denies those.
businesses and their counsel an. important means
of access to those rules..  Small businesses and
their counsel not be (sic) familiar with PUC
proceedings will not find .a general oxder as
easily as rules and guidelines-in the .
California Administrative Code. Since these
rules and guidelines are being drafted for use
by more than just the utilit¥ companies, the
Commission has a responsibility to make: them
accessible to-all arfected parties.

We appreciate Moore’s .concern about the need for all
afrected parties to be informed regarding the. Commission’s rules
and guidelinesuimplementing AB 3678. We accomplish that by .
requiring in the general order ‘that all ‘affected utilities ‘

implement: an outreuch.program to inrorm and recruit WMBEs to apply
for procurement contracts., ‘Outreach programs will make the adopted

rules and guidelines regarding the . implementation of 'AB. 3678 known S

to almost all eligible WMBEs. - we will require the utilities to
summarize the adopted general order in their. outreach program . _
handouts, and to inzorm WMBES that a copy'of the general order w1ll
. be supplied upon request.}\ '
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Adding the adopted rules and guidelines to the
Commission’s Rules of Practice and Procedure would unnecessarily
delay their. implementation and make them much more difficult to
change as experience is gained. Therefore, we will adopt the rules
and guidelines in the form of a new general oxder.

Joint Commenters propose adding to the general orxder a
section on revisions which, in addition to noting that these rules
may be changed in light of experience,.states that utilities and
other interested- partles may 1ndxv1dually or collectively file an
application to the Commission for the- purpose of amending these

rules. Such an application would be required to clearly: set forth “m K

the proposed changes and the supportlng ratlonale. We belxeve £} tlﬂ

such a section would be a useful add;tion to the general order and t‘,_ﬁ”

will adopt Joint Commenters’ recommendat;on._

Joint Commenters propose adding to the genexral order a
 section permitting utilities to. request speciric relief where
application of any ‘of these rules results in undue hardship or
unreasonable expense. Such re11e£ would be reqnested through a
formal application teo the COmm;SSLon in accordance with the ,
Commission’s Rules:.of Practxce and Procedure. rn lnstances where

l

the requested relief is of. mmnor 1mportance or temporary in nature,L”i”'

Joint Commenters propose that' the ComEJSSLOn may*accept an
application by letter. Such a letter must be sent. to~all partles
on the service list of. th;s.proceedlng.,‘ p '

We agree.that utilities should be able to request rel;er
from WMBE rules that result 1n undue-hardsthsor unreasonable
expense, and will lncorporateha modifxed version of Joint

Commenters’ suggested language into the adopted general order.‘ we.A;b*

will permit minor or. temporary relief to-be requested through an ,~]‘
advice letter process. '
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Definiti

Most parties have suggested that the ALJ’s proposed
definitions of WMBEs and various racial and ethnic classifications
need to be expanded to include aliens lawfully admitted for

permanent residence in the United States and other minorities which f;/'

are recognized by other governmental agencies. PacBell has
provided goed suggestions to improve this'section.. PacBell |
believes‘that‘thewCommission should adopt . the same descriptionsxoz““

racial/ethnic‘groups.:allingﬁundertthe "minority” classification as “"7

have been adopted by the‘tederal’governnent; /According to-. PacBell,
lnconsistency among federal and state—agencles in deslgnating
minority groupings only contrzbutes to confusion anmong: m;norlty
businesses and those agencies. applying incongruous standards.
Therefore, PacBell recomnends adoption.of the United States
Department of Compexce, - Hinority‘Business Development Agency S
classifications for minorities, wh;ch.are as £ollows._

#Black Americans - persons hnving orlqins.zn

any black racial groups ot Atrmca.v_ .

”Hlspanlc.Americans - all«persons of Mexican,
Puerto Rican, Cuban, South or Central -
American, Caribbean and" other Spanish culture
or origin.w

#Native. Americans - persons,having origins in
any of ‘the original peoples of: North-America..
or the Hawaiian Islands, -in particular, . ..
American Indlans,,Eskimos, Aleutes and Natzve
Hawamlans o ‘ : :

'Asian.hmericans - persons having. origins rrom
Japan, China, the Philippines, Viotmn, :
Korea, Samoa, Guam, the U.S.. Trust ‘
Territories of the Pacific, Northern: =
.Marianas, Laos, Cambodia, Ta;wan, Ind;a, o
Pak;stan and Bangladesh., C R

'Hasxdic Jews - persons who are members of an
extremely orthodox Jewish sect whose .
distinctive  appearance and social customs set
them apart as a, discrete and insular
mlnorlty. ' | ‘ _ .
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7O0ther groups — whose members are found to be
disadvantaged by the Small Business
Administration pursuant to Section 8(d) of
Small Business Act as amended (15 U.S.C.
637(4)), or the Secretary of Commerce
pursuant to Section 5 of Executmve Oxder
11625.”7

We agree with PacBell that federal and state agencies
should be consistent in defining minorities. Therefore, we will
adopt the United States Dapartment of Commerce - Minority Business
Developnment Agency'a definition of minoritioa for the four |

categories (Black, Hispanic, Native and Asian Amer;cans) zncluded
in PU Code Section 8282 (b).

We will, “however, modlfy the detinltlon of Aslan American o

sl;ghtly to make it somewhat broader in line with the language
suggested in the joint proposed rules.

We' wmll also retain the “other” category for grouos.whach
may not f£it under the’ first four definitions. We also agree with'
the parties recommending that defin&t;ons of WMBEs should-be

‘modified to include legal aliens with permanent res;dence status. .

We will accordingly change the detinitxonsmof 'WMBEs. and minorities

in the adopted’ general order. ' The definitions in' Attachment A,also f L”

include certain oorrections»and editorial moditioations.
B Asuemblywoman Gwen Moore maintainl that the draft co
rejects without reason tho Ordor Instituting Rulemaking (OIR)

definition of 'Iong-tern goals' as five-year goals, and that the \“a*
draft GO's-detlnition of ”long—term' as’ three- years lmplzes a mach - -

lesser commitment to WMBE progress than‘was apparent in the OIR. )
Many utxlities-respond that’ reallst;c WMBE - goals are too d;tfxcult[fﬁ

" to determine ona f;ve-year basis, because the WMBB'marketplace Ls‘vfjf'

a volatile one and ex:st;ng vendors may or nay not be operat;ng

five years hence to~provide the desired. goods- and serv;ces.. Jo;nt"'f: i

Commenters. agreed to-one- ‘and- trve—year goals-'“' _
' We believe that this is one situation where we -can’ have L
our caké and eat it too. ~We will, therefore, amend the draft GO to '’
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reflect our belief that one, three and five year goals will be
useful in ensuring the success of the utilities’ WMBE programs.
Verification

The draft GO provided for a central ¢learinghouse
verification program which larxge utilities would be required to
participate in and small utilities and . interexchange carriers
allowed to participate in. The clearinghouse function was to
rotate annually between the large utilities. :

Commenters make the. rollowing observations- (1) the costs ;dfﬁf

of rotating the clearinghouse tunction would outweigh the benefits,
(2) the verification form should be standardized because WMBEs do
not want to have to f£ill out dirrerent forms for each utility and
because standard forms will allow uniform tracking of WMBE status
(3) the certification programs required o:’small utilities and |
interexchange carxiers should be’ augmented or at least more K
clearly defined; and (4) the Commi-sion should participate in the
management of the.clearinghouse or at least naintain an oversight
reole. '

- PacBell and Moore recommend deletion‘or the proviSion SERE

pernitting utilities the use o: the optional verification form.
They contend that WMBES constantly complain about havzng to

complete a multiplicity ot forms generated by-various utilities._
According to PacBell,. use of a standardized form would simplify the
procedure for the WMBEs and would also be of help in setting up the
central clearinghouse.ﬁﬁ‘ : R : ‘

Moore ‘believes that the only'situation which merits

special cons;deration regarding the verirication forms is the case
of the interexchange telecommunications-corporations which are .
required to use WMBES outside of California-‘ j. : ,

' We agree that the . use of a standardized verirication form
would’ simpli:y and add zairness to the certizication process- .
Theretore, we wlll reguire a1l utilities, With.the exception or
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interexchange telecommunications corporations that have established
nationwide or multiple-state WMBE programs or need to comply with
nationwide federally mandated WMBE requirements, to use the
standard verification form set forth in Attachment 1t to

Appendix A. Sections 2.1. 1 and 2.1. 2 will be renumbered and:
modified as follows:

2.1 . WMBE Status Verification Form
Each utility shall use the standard
Commission-approved form set !orth in
Attachment A, or, in the case of..

» 1nterexchange telecommunications .

- corporations, as specified in Section 2.2,
to verify the WMBE status of - participants -
in its WMBE program. The standard form
may be modified by the Clearinghouse ’
Advisory Board as necessary, so long as it
.requlres-the same essential intormatlon.

An. interexchange telecommunlcations
corporation may use its own internally-
developed verification form if the use of
such form is necessary to comply with-an .
established nationwide or multi-state WMBE .
program or federally mandated WMBE
requirements, provided it is. approved by

the Director of the Commission: Advisory

and Compliance Division (CACD) and.
contains the following lntormatxon.._

Certain parties.believe that the-verzrlcatlon form |
attached to the draft GO needs to be revised torinclude more

detailed information regardxng the type or product/servzce'prov1ded L

by the prospect;ve WMBE'vendor. The partxes also believe that the
penalty statement: for wrongzul use or ‘the :orm rs not placed in a’
prominent place. : - :

The verification form in Attachment 1 needs to-be rev;;edf p;
to take into conszderation the rev1sed defxnltlons ot m;nor;tles-,' S

PacBell has-provmded a more comprehensive verlflcatzon form With

1 Attachment 1 is in draft form.
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its comments. The PacBell recommended form contains the minority
classifications adopted in this decision and displays the warning
regarding wrongful use prominently. However, we believe that the
PacBell recommended verification form is in its draft state. The
advisory board for administering the central clearinghouse (defined
later in this order) should prepare a final version of this form as
part its rules and guidelines for operating the central |
clear;nghouse.._ , ,

PacBell recommends modlficatlon of the sectlon of the
draft GO dealing w:th.completlon of the verirlcat;on form (Sect;on“
2.2.3) which provides that:’ ‘

~Completion of the solz-verification form: is‘
only a verification of the vendor’s F/MBE
status and shall neither be construed as an:
endorsement of ‘its ability to perform’ nox
guarantee it business with the utility.~”

PacBell contends ‘that this section. appeaxs to state that -
conpletion of the selt-veriricatxon form will verify the vendor’
WMBE status. According torPacBellr thls,apparent conclusion is

inconsistent with the concept of . establish;ng a..central
clearinghouse, whose purpose it will be to verm:y the4WMBE status
of vendors through an independent process. of anestlgatzon.~
PacBell recommends that the section be modified-as follows:

'Completmon of the self-verification form only
initiates a verification of the vendoxr’s F/MBE
status and shall neither be construed as an
endorsement of its ability to perform. nor .
‘guarantee it business wzth.the utility.
We-. agree that completion of the veri!icat;on form nerely
initiates the process-of verlfication of the vendor’s WMBE status,
We note that the—desmqnation 'selt-verxtmcat;on,rorm” ls perhaps

inappropriate for use in a. sxtuation xnvolving subsequent

‘verltication by a clearinghousemx The dratt co will be nodizied to |

clarity these points.
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Sections 2.2.2, 2.2.4, 2.2.5, and 2.2.6 in the draft GO
deal with subjects of handling, retention and inspection of the
verification forms. We believe that rules governing these items
should be a part of the rules and guidelines for operating the
central clearinghouse and should be addressed by the Advisory
Board. Therefore, we delete these sections and replace them with
the following two sections:

2.6 WMBEs shall be required to—submlt
verification forms at least once every
three years.

2.8 “wMBE vermf;cation forms shall be available
for inspection by the. Commission.

Verification Proqrnns for 8nn11 ;
Utilities and Intcrcxchnngc :

In the draft GO, separate verification requirements are

established for small and large utilities in order to recognize
that smaller utilities have fewer resources available to- devote to
WMBE programs. MCI Telecommunications Corporat;on (McI) requests o
that the 1nterexchange telecommunlcatxons corporations (TIECs) be’
requ;red to meet the same requirements as the small utllitles--
According to MCI, while IECs may~have ‘revenues equal to those of "
the large companies, they are not able to‘devote commensurate

resources to WMBE programs because, of the manner ‘in which they are '

regulated.' MCI contends that unlike rate of. return regqulated
utilities that can include the cost. or WMBE' prograns in their -
revenue requlrement, TECS. are: lImited in theix ab;l;ty to-recover }
these costs from their customers. MCI believes that includxng IECs
in the small utility category will minimize the unequal burden on
them. US Sprint also makes the same” request

~In their comments on Joint: Commenters"proposed rules,
MCI, US Sprint, and AT&T continue tolpress £or ‘eptional IEC
particzpation in the clearxnghouse progran, and ror treedom rrom
use . ot the standard verirzcation torm.. S ‘ C
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Joint Small Utility Commenters similarly restate their
desire that small utility participation in the clearinghouse be
optional and suggest that small utilities be allowed to require
WMBE submittal of new verification forms on an “as needed” basis.

We do not agree that IECs will be placed at a significant
competitive disadvantage simply because we require them to
participate in the central clearinghouse verification program and
to report on their progress toward increased utilization of WMBE
suppliers. Many of these companies already'have substantial
federal and/ox. state WMBE programs, yet none has prcvided eVidence
it has suffered competitively as a result. We doubt any additional
Calitornia speciric requirements we impose in this order will be
the straw that»breaks the camel’s»back. : SR I

Furthermore, we bave decided to require small utilities o
to participate in the centxal clearinghouse veriricetion program.'ii:
- As T/0 Solutions . noted in its November 12, 1987 workshop comments
concerning the reluctamca of small utilities and’ IECs to. "'J L
participate in the clearinghouse} 'the data. base will be enhancedl }
by the increase of vendors that are avail&ble, whether they be ‘in
urban or rural areas. ..

We believe: that mandatory participation in the

clearinghouse program will aSSist all-utilities to implement their_i?""'f

WBME programs. Mandatory'perticipation w111 also.permit us to’
monitor WMBES' in a more uniform: manner than would otherwise be _
possible. We also recognize that, as Assemblywoman Gwen Moore's

office pointed out during the November 1z, 1987 workshop, the 1dea;,§‘“”

of a master verirication plam came out. of a cOmmiSSion deCision
concerning the IEC AT&T and it would be. inconSistent for us to. .now
take the posztion that this masterx. verification program should not
apply to AT&T.‘ We will, thoretore, require both small utilitioo
and IECs to participate in- tho contral clearinghouse program. i

. As we determined earlier,‘IECS nay use’ dirrerent )
verification. torms-i! this is necessary tor ‘them to comply”with




R.87~02=026 ALJ/AVG/fS/fnh *

established nationwide or multi-state WMBE programs ox federally
mandated WMBE requirements. All other utilities must use the
standard verification form set forth in Attachment 1 to Appendix A.
Oour decision to require all utilities to participate in
the central clearinghouse program does not mean we;intend to impose
the same financial burdens on all utilities. We continue to
recognize that small utilities and IECs cannot récover WMBE program
expenses from ratepayers with the same ease‘asflarger utilities.
Nonetheless, since these entities will bonorit from the oporation
of the clearinghouse it is fair to require them to provide some
level of financial support. Once again, adreference tohTYO
Solutions’ workshop comments is approprmate- In addressxng what
appears to be the real basis for the small utilities and -
interexchange carriers’ reluctance to-partmcipate - the cost of
supporting the central clearinghouse operation - T/O*Solutxons went
on to point out a potential method of overcoming thisrreluctance"

#So that I would hope that/all parties will be
~contributing the vendors/that they are aware

of and that they are using to the data base,
and that there could be methods of establishing
the cost pro-ration- for the small utilities and -
perhaps the IECs that/could be .based on other
formulas than would be used for the'large . .
utilities, such as usage, or some other factors
that would help take care of the cost
situation.” (November 12, 1987 workshop
'Transoript Volume: 1, Page 64). -

We agree that the issue of'Ehe fananczal burden imposed on smal* |
utillities and IECs can baraddressed through a central clearxnghouse
cost allocation formula’ that differentiates betweon large utilzt;es
and small utilities and:IECs., Rather than speoxfy preczsely the

lesser financial burden'to-bo borne by small utilities and IECs, we
will modiry the draft Go to requzre.that,tho clearinghouse advisory
board apportlon the COStu or operating tha clearxngnouse to. the C
 various utlllties in/an equztable manner. :
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Central Cleaxinghouse

Based on the comments received from various parties, the
section dealing with the establishment of a central clearinghouse
needs to be revised. :

We helieve that rules and guidelines for establishing and
operating the clearinghouse need to be developed in more detail
than is possible in the framework of this gemneral order.

CACD has certain resexrvations regarding the proposed .
method of administering the central . clearinghouse. CACD suggests
that one possible alternative tor administering the central
¢clearinghouse may be found in tne Deaf Trust Fund, which is jointly
administered by a committee of utility representatives and a
representative of the deaf and disabled, with the participation of
the Commission staff. Other commenters also support ‘the’ .
participation of Commission staff in the administration of the
clearinghouse. -

We agree with CACD’s suggestion,and will modi:y the
administration of the central clearinghouse accordingly.s
Therefore, we believe that an -advisory board: consisting of
representatives from the following six'utilities, a nonrvoting
representative of CACD and a. representative rrom a recognized WMBE7
group® should be establisbed: . : = S e
: _Pacific~Gas‘and Electric Company

PaCiric Bell
Southern California Edison Company
. Southern Cali:ornia Gas Company '

2 The seat of the WMBE representative on the Advisory Board ‘
shall rotate on an annual basis among different .women and minority .
organizations. These oxganizations shall confer among themselves .
and select a representative.' In the event these organizations are
unable to agree on a representative, they may’ request tnat the
director of CACD select a representative.

-25 -
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€. General Telephone Company of California
f. San Diego-Gas‘& Electric Company

We invite comments from interexchange ¢carriers, small
local exchange carriers and other interested parties concerning
their possible representation on the Advisory Board. ‘

‘The'Advisory Board will elect its own chairperson. The
chairperson will be responsible for taking care of the .
administrative details associated with the Advisory Board.. The

Advisory Board will develop xules and guidelines for operating thcfQi'°.?

central clearinghouse and will address ‘questions such as:
1. Who, how much and when does each utility
pay for the clearinghouse’ o

2. Who will contract with a clearinghouse
firm? How otten’ C

How long will term.or the chairman of the
Advisory Board: last?

How will, concerns or grievances from
runding utilities and WMBEs be handled’

Who»has liability for clearinghouse
activities? - , )

Who owns\the data base?
How"detailed would ‘the: clearinghouse's -
';grification of the. vendor’s WMBE status

In reviewing the draft Go we note that although the e
Advisory Board is required to meet’ within 90 days of! the efzectivef

date of this decision, there is no specified time wathin.which the

Advisory Board is". required to submit. its proposed rules and
guidelines to-the CommiSSion., Because we believe the public

interest would be better served by ‘the near tern: implementation otfflfm;~

the central clearinghouse program, we: will amend the dratt,GO to

Provide that the AdVisory Board must ‘meet w:thin 30 daYs of: the‘;wfﬁyf
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effective date of this interim order and must submit its proposed
rules and quidelines to the Commission within 90 days of the
effective date.

The Advisory Board’s proposed rules and guidelines for
establishing, operating and maintaining the central clearinghouse
shall be subject to the‘approval of the Director of CACD.

Joint Commenters propose that the Commission establxsh
and administer the clearinghouse for the compilation and
dissemination of WMBE™ verlflcatlon information. The Commission
does not have the employee resources to establish the clearinghouse
and be responsxble for its operation. ‘However, we believe that theo“
Commission should be represented on- the Advisory'Boardnend have ‘
modified the proposed general order accordlngly. _

The clearinghouse rules. proposed by Joint Commenters -
suggest to us a number of‘ninor changes that wlll lmprove oxr ..
¢learinghouse program.' our’ adopted general order'wull rezlect
these changes. ‘ ' S

‘ AB 1464, which beoame law*on January~1, 1987, edded
Section 14030 5‘to the Government Code. AB 1464, among other

things, requires the State- Department ot Transportatxon (DOT). to
certify socially and economically disedventeged bus;ness,concerns,
as defined. Under the bill, all state’ agencies’ are required to
accept DOT certlrxcatxon of any soczally and: econom;cally ’
disadvantaged busrness concern as- a valxd 1nd1cation ‘of the status

of that buslness.when ewerdlng contracts.‘ The bill prohlbits state o

agencies from requiring the business: to-comply with any‘other
| certiflcation process. : o

: The definition of a “socially and economloelly v
dlsadventeged business concern' :(SEDBC). developed by DOT 1s-very

similar to the def;nition of a WMBE proposed 1n4the draft GO. We - T

believe that it may'be in the ‘ratepayers’ best ‘interest, in! order]‘“'

to avoid cost duplioation, to use the' DOT developed certificetion}-“~‘f

program to verizy the WMBE status o: any business seeking utzl;tyfx
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contracts. Indeed, the provisions of AB 1464 may preclude our
imposition of any other verification program. Nonetheless, we must
be satisfied that the DOT certification program is suitable for our
purposes in implementing AB 3678. Therefore, the Advisory Board
should work with DOT to modify, if necessary, the SEDBC .
certification program to make it applicable for verification of the
WMBE status of businesses seeking utility contracts.

If the DOT certitication program ultimately is used,
Section 3 of the general. order'adopted'herein.will regquire
substantial revision (for example, cost allooation may no longer be
‘an issue). If that is the case, the’ Advisory Board sball submit
its recommended Section 3 revisions to the: director of CACD, who
shall bring the matter before the Commission.

Section 3 will be revised to read as follows:

3. GENTRAL CLEARINGHOUSE

The utilities shall jointly establish a
central clearinghouse for the shaxring of:

' WMBE- identification and verification . -
information. The central clearinghouse.
shall be a separate entity. It shall not
serve as a representative for or onm behalf
of any individual or group or utility. It
shall be operated by a contractor selected

‘by an Advisory Board. ‘ ;

3.1 The primary'purpose of the S
" clearinghouse shall-be to audit and
verify the status of WMBE ' .
vendors/suppliers, and .to- establlsh
and maintain a database of WMBE
vendors/suppliers that is accessxble
to- the Commission and to participating
utilities.  The database shall:consist .
of- WMBE. vendors/sup liers-whose WMBE

" status has been verified through a

process of’ independent investigation
by tho clcaringhouue. - ,
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3.2 Utility participation in the
clearinghouse auditing and
verification program shall preclude
the need for an individual utility to
audit and verify the status of the
WMBEs it does business with. This
participation shall not preclude
auditing and verification by an
individual utility if the utility
deems such action necessary.’

- Clearinghouse auditing. does not
relieve the Commission of the duty to
audit or verify WMBE status pursuant
to a complaint ox an.ongOLng -
‘investigation. , .

The Adviso Board rouponciblc for
operating the central clearinghouse
shall consist of representatives fLrom
the following-six-utilities, a non-
voting representative of CACD and a
representative trom 2 recognized WMBE
group: ‘

a. Pacific Gas and Blectric cOmpany
b. Pacific Bell -
c. Southern Callfornia Edlson COmpany
d.  Southern California Gas’ company
e. General Telephone COmpany of .

- Califormia
f£. San Diego Gas & Electr;c company

The seat of the representatxve :or the
WMBE*qroup~on the Advisory Board shall;
rotate on an annual basis among o
different ‘'women. and minoxity
organizations. These organizationa
shall confer among themselves and

- select 'a representative. In the event
of disagreement among women and

" minority organizations.r vgardlnq
‘representation on the Advisory Board,
‘the organizations may petition the
Director of CACD to'select the ‘
'representative.ﬁ e
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The Advisory Board shall develop a
formula for equitably allocating the
costs of establishing and maintaining
the clearinghouse among the various
utilities. These costs shall be
primarily distributed among the large
utilities. Any costs allocated to
small utilities or IECs shall be
substantially less than the costs
allocated to the larga utilities.

Within.thirty-CJO) days atter the
effective date of this general oxder,
the Advisory Board shall meet to
develop operational guidelines for the
clearinghouse, and to select a-
contractor to operate it. The
Advisory Board shall consult with
‘Caltrans to determine whether the
utilization of that agency’s present
clearinghouse operation would meet: the
‘needs of the utilities and WMBEs while
avoiding duplication of state agency
effort. These proposed guidelines
- shall be subnitted- to the Commission
within ninety (90) days after the
effective.date of this order. These
quidelines will be subject to the
approval of the Director of the
Commission Advisory and Compliance
Division. Thereafter, the Advisory :
Board shall meet at least amnnually to
review:.the operational guidelines for
the clearinghouse. and to~implement any“
necessary moditications.

The Adv1sory Board shall rlle an
‘annual report with the Director of

CACD no later than March 1 of each'
year. . The report shall include a .
detaxled description of the activities
of the clearingnouse during the - "
previous. year. '

' The clearinghouse shall distribute :
renewal verification forms to WMBEs at
least once every three years. If the
renewal .is not’ conmpleted and returned
within: a reasonable time, the
clearinghouse shall notxry'the WMBE
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and affected utilities that the WMBE
will be dropped from the shared
database until the renewal is
completed.

Assemblywoman Gwen Moore contends that the draft GO does
not adequately address the issue of internal company outreach. Her
primary concern is the failure to incorporate a procedure for
ensuring that all utility—employees with any purchasing
responsibilities be evaluated on the basis of their progress in
meeting utility-established goals. The basis :or Moore’s concern.
is the same as that underlying‘Minority/Female Coalition's ’
recommendation that executive salaries be linked to utility WMBE
achievement. . Both parties teel that utilities will not be. properxy
motivated to develop a successful WMBE program until it is clear
that the failure to develop-such a program will adversely affect
the pocketbooks. of .utility employees, most especially those with
significant management responsibilities.

Assemblywoman Moore urges that some form of linkage~be
adopted for all utility employees with' procurement
responsibilities.  She notes. that. not only is such linkage a key
portion of the PacBell Minority Task Force’s recommendations, but
that many utilities have already imposed such. linkage in’ some
fashion.‘ She urges the Commission not to step»backwards by
pernmitting utilities to‘abandon such linkage in the future.

We agree that we should not" permit utilities currently
linking executive salaries to WMBE performance to’abandon.such ,
linkage now, since to do so would be in’ conrlict.witn,our mandate e
to’ "clarify and expand the program zor the procurement by regulated
public utilities. of technology; equipment supplies, serVices,h
materials, and ‘construction work from women and- ninority buSiness
enterprises.” (PU Code Section 8281 (b)(z)(C) ) And we agree that
the imposition of such linkage ‘would no- doubt: proVide a strong
incentive to improve WMBE program perrormance.‘ We believe,
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however, that we can address a utility’s lack of goed faith or
failure to achieve significant WMBE progress without getting
directly involved in the determimation of executive compensation.

Moore’s proposed rules and'guidelines.include a nunber of
suggestions for internal outreach program elements that may
encourage utility employees to increase WMBE‘procurement. Joint
Commenters incorporate Moore’s thoughts and’provide a number of
additional suggestions.

Joint Small Utility Commenters suggest modi:ying the
joint proposed rules’ WMBE program staff requirement to state that
small utilities are not required to increasc their staff or to
identiry existing staff members: to- provide full-time WMBE program
direction, but may instead assign responsibility‘for program

direction and goal accomplishment to. existing staff members. Joint o

Small Utility Commenters suggest an,additional modi!ication,which
would relieve small utilities from certain employee awareness
requirements and from the duty to. evaluate their procurement
employees on the basis of progress in.meeting ‘the goals of their
speCi:ic areas of procurement. - '

. We believe tne the’ sections or the joint proposed rules
dealing with internal utility program development (particularly the'
section dealing with the evaluation ‘of. employees. on the basis.ot
 their progress in meeting ‘the goals of their speCific area of |
procurement) provide a good- incentxve for the. utilities-and more
importantly for their employees responsmble for procurement
activities to work in: good faith.to achieve: Signiricant WMBE

progress. We will’ permit small utilities to use existing employees pfﬂi7

if such’ employees can,ezfectively implement the- utility’s WMBE
program. We will not, however,‘relieve small utilities from the
proposed employee awareness requirements or. rrom the duty to g
'evaluate procurement employees on the basis of WHBE progress, sznce .
we see no logical reason to do—so‘and preter a unirorm WMBE program

v
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approach wherever possible. We will adopt a slightly modified
version of these sections, as shown in Section 4.1 of the adopted
general order:

4.1 Intermal Utility Proqram Development

Each Utility shall maintain an
appropriately sized staff to provide
overall WMBE program direction and
guidance and tg implement WMBE program
requirements.

4.1.2 Each utility shall ensure that its:
enployees with procurement
responsibilities receive training
'in the implementation of its WMBE

. program. - These  employees shall be’
evaluated on the basis of their
. progress in meeting the goals of
‘ their specific area of procurement.
Some of the major components of a
training program shall include.‘-

4. 1 2 1 Rev1ew-o£ WMBE program
progress and results, and the
development of .future strategies, = .
at officer level meetings. These'
neetings shall also include an
exchange of ideas and a pledge of '

”'ongoing support for the program,

4.1.2.2 Meetings or seminars to,
tamiliarize employees with WMBE
.program objectives, goals,. and -
operations, and with the special

. problems contronting WMBES.,,

C 4.l.2. 3 Programs to-train and:
encourage employees invelved in
procurement activities to‘break

3 Xt -may .not .be necessary tor small utilities-to increase. their'flhx‘
~ staff or assign existing staff members full-time WMBE program -
-responsibilities if they can implement their WMBE progranm ‘

offactively by assigning recponsibilities. :or program direction and
goal accomplishment to existing stat!. L

H.. ;435._




R.87-02-026 ALJ/AVG/L5/fnh *

apart purchases and contracts as
appropriate to accommodate the
capabilities of WMBEs.

External outreach Progyam

We believe that the sections of the joint proposed rules
dealing with external outreach, coupled with several suggestions
made earlier by SDG&E and PacBell, provide a sound basis for
utility external outreach programs. We will adopt slightly
modified versions of these recommendations. We will incorporate
the suggestion of Joint Small Utilify Commenters that we require
that ‘information on additional selection criteria be made available
to unsuccessful WMBE bidders only" when requested., The external:

outreach section of the adopted- general order will read as fOIIOWS'g

423x=emnl.m:emh

Each utility shall lmplement an outreach
program to inform and recruit WMBEs to
apply for- procurement contracts.

4.2.1. Outreach activities may*vary for
each utility depending on its size,
service territory, and specific

© lines of business. However, each
utility‘shall‘at a~minimumzﬁ‘

4.2.%.1 Activoly soek out '
opportunities to identify WMBE
contractors and to expand WMBE
source poels~ :

4.2. 1.2 Actively support the
efforts of organizations
experienced in the field who
promote the Lnterests or WMBE
contractors,

4.2. 1.3 WOrk withfWMBE‘contractorsf
to facilitate  contracting - - :
relationships by-explaining utllitva
qualification requirements, bid. and
contracting. procedures,. materials -
requirements, invoicing and payment

- 'schedules, and other procuxement
practlces and procedures..
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4.2.1.4 At the request of any
unsuccessful WMBE bidder, provide
information concerning the relative
range/ranking of the WMBE
contractor’s bid as contrasted with
the successful bid. Information on
additional selection crlterza, such
as warranty perioeds, maintenance
costs, and delivery capability,
shall be provided when requested if
disclosure would not violate the
proprietary nature of the specirlc
contract element;

4.2.1.5 To the extent possible,
make available to WMBE contractors
lists of utility purchase/contract
categories which offer them the '
best opportunity for success. '

4.2.1.6 Encourage employees
involved in procurement activities
to break apart purchases and
contracts as appropriate to
accommodate the capabllities of .
WMBEs » .

4.2-1.7“‘Summarizoithis general
order in its -outreach program.
handouts. Such summaries shall
state that WMBEs will be furnished
a complete . copy of this general
order uponhrequest.

The draft Go‘roquires,onlykthow”non WMBE” prime
contractors to develop 'a plan to increase the utilization of WMBE

subcontractors. Certain parties'have racommended that this‘p:ogram ﬁ'ﬁw

should not be ltm;ted to non=-WMBE' prime contractors and should-
apply to all prime contractors doinq buszness WIth utll;tzes.y we,!
agree with this. recommendatlon -and. will mod;!y the adopted general
order accordingly. The Associated General cOntractors of ‘
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California feel that the term ~Subcontracting Opportunity" used in
Section 4.2.2. should be defined. They offer the following
definition:

7rSubcontracting Opportunity’ means work .

encompassed within a prime contract normally

performed by a subcontractor and is not.

intended to include any work regularly

performed by the Prime Contractor

wnth its own workforce.”

While we apprec;ate the General Contractors' ‘desire !or
certalnty with regard to the detlnltlon of 'subcontractlng -
opportunity,' we will rofrain from adopting thoir detinition at
this time. This.is an,issue we feel could penefit rrom :urther
consideration azter we have taken a close look at the
subcontractlng programswthe utllities develop ln response to-our
general order.v , : ‘ _

SDG&E: expressed a desire !or clarrty wlth regard to~the

definition of ’Subcontracting,v by asking._what is considered to be¥5~w‘“‘w“

subcontractlng for a manuracturer or distrlbutor of products or a
supplier of servlces? Joint Commenters proposed to/clarlfy thls
issue by excluding :rom subcontracting programs the procurenent of )
products manufactured for general consumptlon. We agree that thls o
issue requires clariflcatlon and Wlll adopt Joint. Commenters’\"
recommendatlon.l c ) ; '
Certain.parties contend that it is irconslstent ror the

draft GO to require that the subcontracting'programs established by R

the utilities apply to 'Purchases/contracts which offer WMBE
subcontracting . opportunlties, regardless of value, where"”'

appropriate,” as.well as’ to\”Purchases/contracts ‘exceeding SSOO 000 Qf,ﬁ'f

for products and servmces, “and 'COnstruction contracts exceedlng
$1,000, 000.. We assume that they feel that where we establlsh
speclflc categorzes ror procurements 1n excess of: certaln hlgh .
‘dollaxr amounts it ls unfair for us. to also«establish a catch-all
~category w1th no dollar threshold. ' ‘

Ld
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We do not agree that these categories are inconsistent.
The two specific categories ensure that at least those larger
procurement contracts will be subject to the subcontracting program
but relieve utilities of the burdens associated with applying the
progranm requirements to contracts of lesser importance. The catch-
all category, on the other hand, will ensure WMBEs the opportunity
to be considered as subcontractors in all appropriate contracts
regardless of dollar value. we belieVe that contracts for less
than the speCiried threshold values may proVide a great number of R
subcontracting opportunities. We believe our approach
appropriately balances the: interests or both utilities and WMBEs

Joint Commenter5~recommend that the utilities' :
subcontracting program not apply to. any procurement area deSiqnated
as an "exclusion” under the joint proposed rules. While,we believe
that the implementation of a vigorous subcontracting program in
areas otherwise excluded from WMBE" procurement goals because of the
absence of available WMBE suppliers might prove a' fertile method
for seeking such suppliers and’ increaSing their availability, we

can also see. how the utilities might find it burdensome to~mount a
eubcontracting program ‘for . excluded categories ot products or : !
services. We will adopt Joint cOmmenters' recommendation. f., B

H»"

Joint. Commenters’ recommend that we. include the rollowing
proviSion in the general order section dealing With subcontracting-¢‘

The: utility S prime contractors’ shall be B
encouraged .to submit to the utility a’ plan that
includes goals for the;utilization of WMBEs as
subcontractors, the plan may be incorporated
into the contract-between the utility.and the -
prime contractor. .The prime contractor may .
submit periodic reports on”its compliance with
the plan to the utility. : ‘

We believe that such a proVision would be a- poSitive addition to i }i"
the subcontracting Proqram set forth in the drart Go- ‘We w111
adopt a modiried version of this proVision-‘ 19' :
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Joint Small Utility Commenters suggest adding to this
provision the phrase “if the parties to the contract nutually -
agree.” We believe such language is unnecessary, since contracts
are by their very nature the result of mutual agreement.
Furthermore, such language would give contractors an undesirable

degree of control over utility WMBE programs. We will reject this

suggestion. ‘
In response to a number ot thoughttul suggestions set
forth in PacBell and SDG4E comments on the ALT’s proposed interim

order, we are modirying the subcontracting portions of the general. ff‘V

oxder in several reepects in oxder to encourage utilities to
incorporate in all appropriate procuremnnt documents statements
concerning their WMBE policies ‘which are" designed to‘encourage
contractors. to use their best efforts to-utilize WMBE
subcontractors. These provisions of the’ general order ‘will be
permissxve, rather than mandatory, in order to allow utilities

sufficient rlexibility to implement programs-most appropriate to'ﬂ ";N

their parxticular situations.’

Certain parties- contend that - the dra!t GO leaves
unanswered questions,regarding the’ details of- measuring e
subcontracts as part of a- utility's total WMBE actiVity. They
ask, for example' \ o o

« ‘' What is the nature oz the subcontracting
' reports required by'the CPUC? S

© Is the verification of. prime contractor
commitment versus results requ;red’

Should utilities 1nclude subcontractor
dollar amounts in the Annual. Report on
payments toWMJBEs‘> g , g
Do»subcontracting dollars contribute to
WMBE goal: resultu? :

Is. verification o: subcontractors requ.’x.red‘>
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The general order as modified in response to the joint comments
answers these questions as follows.

Section 4.3.7 provides that: ”Each utility shall monitor
and include in its annual report to the Commission a summary of
prime contractor progress in increasing the participation of WMBE
subcontractors.” Section 4.3.8 provides that: “Each utility shall
include in its annual plan a description of future plans for
encouraging both prime contractors and guarantees to engage WMBE-
subcontractors in,all procurement categories-which provide
subcontracting opportunities.‘ ‘Sections 7.1.5 and 8.1.5 list the .
above reports. as elements to be’ included in each utility“s annual L
report and annual plan, respectively- , o

Verification of prime contractor commitment wnll not be
required at this time. Section 4. 3 4 of the adopted GO, does
provide, however, that: "Each utility shall encourage and aSSlSt
its prime contractors to develop plans tOvincrease ‘the utilization
of WMBEs' as subcontractors. Prime contractors shall be encouraged
to submit to the utility plans. that include goals for the
utilization of WMBEs‘as.subcontractorse, These. plans wmay be
incorpeorated into the contract betweenhthe utility and the prime -
contractor. ‘The. prine contractor may submit periodic reports.ongh
its compliance with the plan to the utility.,._ S

~Section 7. 1. 5 of the’ adopted GO provides.that each ;
utility’s annual report to the Commission.must include a sunmary of i
prime contractor utilization 14 WMBE subcontractors-,,s ‘ |

Section 4.3.9 of ‘the adopted GO provides that- each
utility may include awards‘to-veriried WMBE subcontractors in its
'WMBE results. While verification of, subcontractors is‘net
required, awards to»subcontractors-may only~be included in-a =
utility’s WMBE results if the WMBE status of ‘the subcontractor has |
been verified. o :
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The subcontracting program section ¢f the adopted general
oxrder will read as follows:

4.3 subcontragting Program

Each utility shall establish and maintain
a subcontracting program for the purpose
of encouraging 1ts prime contractors to
utilize WMBE subcontractors.

4.3.1 The subcontractmng program’shall
serve as an enhancement to, and not
as a replacement for, the.utility’s
WMBE prinme contractor outreach -
program. -

The subcontxactxng rogram-shall
apply to the :tollow ng: ‘

.32 Purchases/contracts
~exceeding $500, 000 £or products and
services,_ :

4.3 2.2 Construction contracts
exceeding $L, 000 000.

4 e3e2.3 Purchases/contracts whlch
. offer WMBE subg¢ontracting -
- opportunities, regardless of value,
where appropriate.- v

The subcentracting proqram need not
be applied to the-procurement of
products manufactured- for general
consumpt;on, -such ‘as paper, pens.,
- and - thelike, or to the procurementu
of products and services in’
*excluded categormes- ‘

" Each utzlity shall’ encouxage and
- assist its prime contractors to
develop plans to increase the
wtilization of WMBEs-as -
. subcontractors. Prime contractors
© shall be encouraged to submit to
© the-utility' plans that include
-goals for the utilization of WMBEs
- .as subcontractors. - 'These plans'may
be incorporated into the contract -
between the utllity and the prime :
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contractor. The prime contractor
may submit periodic reports on its
compliance with the plan to the
utility.

Each utility is encouraged to
incorporate in all purchase orders,
requests for bid proposals, and.
other appropriate procurement:
documents related to'procurement
efforts subject to the
subcontracting program, a statement
aimilar to thc :ollowinq.

UTILIZATION OF WOMEN AND MINORITY OWNED
BUSINESS\ENTERPRISES

a. It is the pollcy or ‘the utzl;ty
that women and minority owned.
business enterprises shall have
the maximum .practicable
opportunity to participate in
the- perrormance o£ contracts

| The contractor agrees to use
" his.or her best efforts to
carry:out this policy in the

- ‘award- of’subcontracts. to the
. fullest extent consistent with
the efficient: performance of

this contract- Co

- The contractor a¢ reos to
provids. prospective WMBE

-subcontractors with a: copy of a
WMBE ‘status verification form
approved- by the California
Public Utilities Commission, -

- which is to be completed by the
WMBE ‘and forwarded to.the -
central: clearlngnouse for

vverzzication. ~

' Each utllity is encouraged to .
inform suppliers of products and -
services that subcontracting with
WMBEs is a factor that will be .
considered in the bid- evaluation

| process.. 'A statement to that -




-
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effect could be included in all
appropriate procurement documeuts.

Each utility shall monitor and
include in its annual report to the
. Commission a summary of prime
contractor progressvin increasing
the participation of WMBE N
subcontractors.

Each utility shall include in its
annual plan a description of future
plans for encouraging: both prime -
contractors and guarantees to
engage WMBE subcontractors in all
. procurement-gategories which
providae. nubcontraatinq
opportunitiau. :

Each utility may'include awards to.
. verified WMBE: subcontractors in its
: WMBE results.‘< o

In developing earlier versions o: the drart Go\ the ALJ
proposed that the WMBES use the cOmmission’s established complaint
procedure to settle any complaints against utilities- " ' .

Mooxe maintains that this suggested procedure of settling
WMBE complaints Violates D 82-12-101 in c.iosos. -

D. 82—12—101 stated, among other things, that-

"We will: require the establishment ‘or’ expanSion ‘

- of -complaint procedures with the purpose -of - ..
ldentifying and improving problems- encountered,‘ .
by minority vendors in -doing business with the
various utilities. 'During the .course. of these-
hearings,...F/MBEs attempted to communicate in .
their testimony the difficulty of finding a way -
to address procurement problems" (10 CPUC 2d .
414, at 432-433 (1982) . o

That decision ordered utilities to file, with their next general
rate case applications,‘EA.description of the complaint procedure

available to F/MBE‘vendors including methods of making F/MBEs aware‘f7;¢*

of the procedure." (zg., at 436 )
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Although AB 3678 does neot refer specifically recquire any
complaint or appeals process, we agree with Assemblywoman Gwen
Moore and other commenters that it is necessary to address
complaint or appeals proCedures*infthis'rulemaking proceeding.
Moore points out, D.82-12-101 did require utilities to file a
description of complaint procedures available to WMBE vendors.

Since one purpose of AB 3678 is to “clarify aﬁd‘expandf-the'program'f
for utility procurement of goods and services from WMBEs, it would

be inappropriate for the Commission to be complacent about the
existing status of the complaint and appeals procedures available
to WMBEs. S : :
The procedure to present complaints to the utility’
management proposed by Joint Commenters Will provide a. tair and
practical means to redress WMBE complaints.- However, we believe
that Joint Commenters’ proposed procedure for. appealing to the
Commission the utility WMBE program administrator’s deCiSion.is
already availabkle pursuant toxPU Code § l702 and Article 3 of the
CQmmission’s Rules of Practice and Procedure.' We believe that the
Commission’s complaint procedure has worked successrully for all
complainants including those unfamiliar With the CommiSSion's B
procedures. ‘The Commission's Consumer Azfairs Branch.and Public

Advisor’s Office have done a. very successzul job of assisting those?f N

unfamiliar with the Commission’s complaint procedures., They can

provide similar assistance to-any grieved WMBE. . Therefore,. we do»rﬁmﬁ

not believe that the Commisaion’s complaint procodurc or its rules:
need to be modified in the manner suggested by Joint Commenters..

We emphasize that’ the Commission only‘entertains
complaints concerning alleged: violations ot law, Commission rules,
orders. and decisions, and " utility tariffs,. and not complaints which
Simply involve general contract disputes’ between a utility and an .
existing ox- prospective contractor (See D 88-03-024).:

! N
e .
|
i .
S
i
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GoalLs

The ALJ’s proposed decision and general order deferred
consideration of WMBE goals until Phase 2 of this proceeding.
Since Joint Commenters propose goals satisfactory to all majoxr
utilities subject to the general order, this deferral is no longer
necessary or appropriate. :

Joint Commenters propose that each utility set
substantial and verifiable short-term (one year) and long-term
(five year) goals for theyutilization~of-WMBEfdontractorsL' The
long—term'goals are to establish- minimum‘qoali‘for each major
product and service category in which the utility makes such
outside purchases of not less than 15% tor minority owned business
enterprises and not less than 5% for. women owned business
enterprlses.4 These categories may- be adapted to meet the
utility’s specx:ic needs. Each utility is to use an append;x

attached teo the joint comments as an- examp&e of’ categorles ln wh;ch -

to establish goals.  Small utilltfes may use the~broad categer;es
set forth in PU Code Sectlon.szsl (b)(l)(BJ.? 0vera11 program
goals, disaggregated by mmnorities (MBBs) and non-m;norxty women 3
(WBEs), are also'to(be established. o :

4 A cross-out, and two sets of initials in the margin of the
joint comments appear to indicate that tweo utilities prefered
overall minimum goals to minumum goals for each procurement
category. . We reject this approach for -three reasons. - First, we
believe that it is best te adept a uniform set of- requirements.tor
all utilities so that we can better track each'utility’s progress
in utilizing WMBEs. Second, the joint proposed rules approach :
allows the creation of’ excluded categories of products or sexvices
where WMBE suppliers are unavailable, and should enable each - .
utility the rlexibilxty needed" toxapproprlately'tazlor goal sett;ngm
without such a drastic reduction in program requirements. Th;rd,-
the use of overall minimum goals instead of category by category
goals would enable utilities to make apparent, but illusory,
progress in WMBE procurement simply by loading up -on WMBE
contractors in certain categories while virtually ignoring the -
rest. We do not feel that such an approach is what the Leqlslatu:e S
had in mind when it enacted AB 3678., ,
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The joint comments note that the long term goals noted
above do not preclude utilities from seeking parity with public
agencies which are awarding 30% or more of their contracts to
WMBES.

Factors to be used in setting goals include, but are not
limited to: (1) Total utility purchasing/contracting projections,
(2) Market dynamics based on historical data and trends, and

(3) WMBE availability and competltiveness in the geographacal area

served by the utility.

Joint Commentexrs pxopose that goals be set for each major
product or service category which provades opportunatles for "
procurement. Where it is clearly evident: that wemen or manoraty

vendors do not provade a. specific product or. service, or that sole

source procurement is the only available procurement method,
however, Jo;nt Commenters would pernmit the’ creation of an.
7mexclusion.” Goals would: be expressed as a percentage of dollars
awarded to-outside ‘vendors in. each category by'the utallty
(excepting exclusions) . ‘ - ; ‘
~Joint Commenters . would also—permit utilities which are,
presently purchasing products or services from afrallates to .
consider those purchases to be an exclusion, prov;ded that as a
part of the utillty's.outreach program the utility encourages the

affiliate to establish an appropriate subcontractlng'prOgram.where;5VV*;

the aflezate employs subcontractors..
Under Joint’ Commenters’ approach where penetrataon or
WMBEs is relatively low. utilitieu are to. taxe.stepa to cncourago

WMBE entry’ into the-marketplace, in. addition to any other outreach ;
activities. Each utility. is also requlred to~make specaal efforts

to increase utilization where there has been low utllzzataon ofl.
WMBEs such asvlegal and rlnancial servaces-and areas that are
consadered technacal in nature.’ : : : ‘

Joint Commenters suggest the additaon of a sectzon notlngfﬁ
that no penalties shall ‘be 1mposed by the COEElSSlon.for any ‘

R
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utility’s failure to meet and/or exceed goals, but that a
Commission finding of a willful violation of these xules or any
related Commission decision or ordexr shall result in the imposition
of the appropriate penalties. .

We commend Joint Commenters for developing proposed rules
dealing with the establishment of WMBE procurement goals in a
manner -acceptable to the major utilities subject to these rules.
We are pleased that the interexchange telecommunications companies
and small utilities which commented on the joint proposed rules
appear willing to accept a program similar to that proposed by
Joint Commenters. We understand, and will accommodate, the

interexchange companies’ desire to~be allowed to- use multi~state or lc‘pf

national goals and verification forms. We will, however, reject
the recommendation of AT&T and the Joint Small Utility Commenters
that we allow such companies to set overall procurement goals not-
based on product or service categories. We understand their.

reluctance to embrace such an approacn, but are not: convinced that ‘7M:

we should adopt separate requirements for such entities.‘ We are ..
likewise not conVinced that we ‘should. allow small utilities treedomff ‘
from the initial long—term goals set torth in the jOint proposed K
rules. _We prefer a unizorm program wherever possible.‘

We will adopt a modified version of. Joint Commenters”
proposed rules on goals. oux: version is deSigned to—capture the ‘
essence of Joint Commentersf proposal while making it easier for us
to implement. We- will alloW"utilities to'create 'excluded 3
categories' of products or ‘'services where ‘they can demonstrate the
unavailability of- WMBE‘suppliers.< Utilities-canﬁnote such -
categories in their annual. reports to~the Commission. In order to
ensure that such excluded categoriesfmeet real needs and’ do.not L
continue" to-exist atter‘WHBE suppliers in such- categories become f
available, we will. require utilities to report any efforts made to
recruit WMBE suppliers in these: categories and to note in their
annual plans any plans they have to‘recruit.such suppliers in.the
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future. We believe that a requirement that utilities be prepared
to justify the continued existence of excluded categories does not
violate the essence of the joint proposed rules on goals, but is

sinply a necessary component of any program desmgned to properly
implement AB 3678.

Utilities presently purchasing products or services from
affiliates will be able to subtract such pu:chases from the dollar
base used to establish goals in those categories oz products or
services, so long as they encourage the;r a:lexates to establish
appropriate subcontracting prograns..

The section of the adopted qonornl order doaling with
goals will read as follows:

. -

Each utilitg shall annually set R
substantial” and verifiable 'short-term
(one year), mid~term ‘(three years),.and
- long-tern (five years) goals for the.
utilization of WMBE contractors. = Goals
shall be set annually for each: majcz . .
'product and service category which provides
goxtunities for procurement. Each, .
tility shall use Attachment 2°as an o
example of categories. in which to es tablzsh"
goals. Small utxlities-may ¢hoose. to~ :
establish goals for only the broad’
categories set forth in-Public Utilmtles
Code Section 8281 (b)(1)(E) (i.e., '
technology, ecq