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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Rulemaking on the Commission's own ) 
motion for purposes of compiling the ) 
Commission's rules of procedure in ) 
accordance with PUblic Utilities) R.84-12-028 
Code section 322 and considering: ) (Filed December 19, 1984) 
changes in the Commission's Rules of ) 
Practice and Procedure. ) 

-----------------------------) 
ORDER ADOP.rING AND REVISING 'ROU!S 
JOB sm • .mmm:s AND STlPO'Il4'X01§ 

By Oeeic.ion (D.) 37-11-053. the commission sent propose<:i 
rules governing: settlements and stipulations to: all parties to. this 
proceeding and requested that eomments be tiled l:Iy January 2S, 
1988. The proposed rules were transmitted to. the Office of 
Acbninistrative Law and werepublished.in the California Register on: 

I,' -',', . Deeexnber.4, 1987.. Com:ments were· received from Pacific Gas and· 
Electrie company (PG&E), Southern California Gas Company (Socal), 
Southern California Edison Company (SCE),. San Diego. Gas & Electric' 
company (SDG&E), Pacific Bell (Pacific),. California Trucking: 
Association (CTA), Toward Utility.Rate Normalization (TORN),. 
Industrial Users, and Division of Ratepayer'Advocates (DAA). 

We have' considered" all the> comments· to. the proposed rules . . 
and have made substantial revisions to reflect .the eoneerns raised~ 
Beeause these revisions are so. extensive,. we will republish these, 
rules (Appendix B hereto.) and provide fot: a second round of· 
comments.. In cloing' this.,. we have.·~ostPoned·by ~t least 60 days 
having final settlement rules.. in place~Weare not AnXious tor. 
delay :beyond the required.. comment period after the rules arc 
republished and we hope' that parties' comments will. be confined to .' 
the changes in the rules and will not repeat arguments.' made and 
rejected previously .... 
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We will adopt the rules which have been amended to delete 
obsolete references to the Commission Secretary and Assistant 
Secretary since these changes are noncontroversial and we received 
no comments on the proposed changes (Appendix A heretQ). 

Because these rules embark on afo:malized procedure to 
carry us through uncharted waters, we wish tOo reexamine them in 
their entirety atter completing at least one full rate case cycle 
and are appropriate experimental period. We will, ask for comments 
and review the entire settlement procedure 24 months after we adopt 
final settlement rules. 
ieneralQommeQts 

CTA takes issue with the second paragraph of proposed, 
Rule S.l.lO~ recommending that it be stricken from the final adopted 

• • • I 

Rule. This paragraph provides that any party in proceedings other 
than gas, electric, telecommunications or large'water proceedings 
may apply to have these rules:' apply tOo settlements and stipulations 
in a particular matter. Anyone protesting suCh app,lieation must 
demonstrate that it is not in the public interest to ClOSQ'. CTA 
maintains that this paragraph places-an. unreasonable burden on 

, , 

participants in ratemaking 'proceedings for" the, transportation 
industry .. ,These participants'frequently'represent themselves and 
lack the legal, expertise that CTA believes is necessary tOo respond 

, " 

to- motions and to set forth legal argument.. C'I'A fUrther objects to 
what it views as the automatic application of a rigid judicial 
stipulation and settlement procedure to,' quasi-legislative 
transportation proceedings at the request of a sinqle moving party ... , 
CTA maintains that this effectively, restricts parties' rights tOo 
meaningful partiCipation in Commission proceedings- ~at directly 
affect them and thereby denies'theirrig-ht to hearing;. 

We are ',concerned, that ,we have placed' a heavy burden on 
anyone wishing-to protest this proeedure and' ,will delete the last:,: - -

, , 

sentence of the aecond"paraqraph ot'Rule 51.10-... We will not:, 
however, strike the remainder of ,the paragraph.. without the option 
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of applying these rules to other types of proceedings, we are left 
in those proceedings with D2 rules to apply to any stipulation or 
settlement that might be otfered~ That situation 1s exactly what 
led us to propose these rules for statio~ utilities, so that 
when a stipulation or settlement was offered, there would be a 
!r~ework within which to proceed. We are not convinced that we 
should deny parties in transportation proceedings the opportunity 
to' argue that this trameworkwould serve .the pUblic interest in 
specitic cases, but by deleting the last sentence, we have placed 
tho bur40n ot 4«monstratin9 thopub11c int~roat on the proponont~ 
rather than on th~ protestants. We will permit protests to- such 
motions either orally or in writirig~ 

TORN and Industrial Users take vigorous exception t~ the 
entire concept of contested settlements, arguing that the process 
set forth in the proposed rules sharply reduces any meaningful 
partiCipation by thenonaqreeing intervenors.' Theypropose 
specitic-changes to the rules, including mandatory discovery, equal . 
access to. discussions. or negotiations involving'DRA, retention. of 
the current rate case plan schedule and tull hearings with 
opportunity for any party to present, its, case and to cross examine 
other parties on the merits of the issues themselves and not just 
on the terms of the settlement. A nUlllber of these proposals have 
merit and will }:Ie discussed under. the individual rule subheadings· 
below. 

Of the parties opposing the rules, TO'RN is the' most 
emphatic in its opposition. Its' cl:osing cOlDlllentreads ""'rlUs 
commission must not adopt a rule that would permit the abridgement': . 
ot some parties' participation just because some other parties· have: 
reached a eommon position."" In ,response, we repeat the commitment 
:made in 0 .. 8.7-11-053 that inclraftinqthese rules we have tried to· 
keep the process of stipulations ana settlements. open and 
accessible. to all parties while preservinq·the e:f:ficiencies 
inherent in disposing of matters.without extended hearinqs. The 
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modifications we make today to the propose~ rules reflect and 
extend thi~ commitmont and rocpond Qubstantially to the concorn= 
voiced by the oPPosing: parties. 

The remainder of the commenting parties generally 
supported adoption of the rules but suggested modifications which 
will :be discussec1. under the individual X'Ule subheaclinqs below. 
Bgle 51 Cal - "Party' 

PacBell has asked to havetbe definition of a NPartyN 
clarified :by defining the. term "'indicated intent to. participateN• 
Because we are ehang~ngthe timetrame in which stipulations and 
settlements may be considered,. we no. longer find it necessary·to 
include this phrase and will revise the definition of NpartyN to 
apply to all those who have filed a formaf appearance in the 
proceeding. 
R!lle 51 (bl- ·CCngmission Proceeding· 

.PG&E proposes to have the .detinition of Ncommission 
ProceedingN amended to include tiled and acceptecl Notices or 
Intent,. TORN proposes to delete references to Notices of· Intent at 
all as. :being too early. in the.proceedingto provide meaningful 
oppOrtunity for analysis,. and PacBell proposes to eltminate 
complaints from the proceedings-to which these rules apply. 

We will adopt TORN's sU9gestion and eliminate the term 
Notice of Intent altogether~. In doing· this,.. we note that there are· 
trequently substantial changes trom· the .Notice ot Intent to the 
Application and recognize that the Application is the dOC\Ull.ent that 
represents what the utility. is asking tor and that it is: the . 
doc::wnent noticed to the public. We think all parties and the 
general publie will be:best served i~the document that~ is. to-be 

I 

the starting. place for stipulations. and settlements be the document 
that is actually before the Commission and'the publie. That· 
document is the Application.·· 

Our resolution of this issue 'rendefs moot the suggesti.onS.. 
of PG&E and· Socal that we permit the ·reopening of previously:: 
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decided cases to receive stipulations and settlements in lieu of 
requiring the utility to go through the preparation of a Notice of 
Intent and an Application. We recognize that this process uses 
utility resources, however, it gives us, the general public, and 
all the participants a complete look at a tuture test year instead 
of a selective look at certain elements from a prior proceeding. 
Additionally, should the stipulation or settlement not be adopted, 
everyone, including the utility,. is substantially further ahead in 
the process it the application has already been tiled. 

with respect to PacBel'l's proposal,. we are not, persuaded, 
that we should remove complaints ,from the' types o.f proceedings to 
which these rules will apply~ Past experience tells us that most 
of the complaints that come before us have only two parties. Those 
two parties can move to, waive application of these rules under 
Rule 51.10, and we suspect that,. tor the most part, this. is what 

will happen. Pacific's concern about third parties. to complaints 
torcing a hearing on issues that ,have been settled between the 
*real parties in interest* is mispl'aced. When third parties have' 
been granted leave to intervene under RUle 53., they have already 
had to make averments that, are reasonably ,pertinent to the issues 
presented in the complaint in support of that intervention. To 
deny theln the opportunity to explore any settlement or stipulation:,' ' 
between the *real parties ininterest* ignores the, showing they 
have had to malce to become parties to- the complaint and effectively, 
shuts them out of the process before they ever have an opportunity", 
to present their concerns in a formal setting. We are unwilling to, 
do this and will not adopt PacBell's proposal. 
RUle 51 (e) - -Settl.ent-

PG&E ob:) ects,. to the detini tion of settlement as 
overbroad, since as presentlY,wordedit-allows,parties other"th.a:1i 
the moving party to enter into'settlement agreements which,., if 
adopted, would terminate- the application in, a :manner potentially , 
adverse to. the ,applicant's interest.. Although' wetbink it highly;, 
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unlikely that we would be presented a settlement that did not 
involve the moving party, in an abundance of caution, we will adopt 

. -PG&E's suggestion to cbange the definition. Because PG&E's 
proposed language reqUires an additional definition, we will not 
use it, but will instead add the following sentence to the 
definition: "In addition to any other parties entering into the 
agreement, settlements in application proceedings must be signed by' 
the applicant and. in complaint proceedings must be siqned by the 
complainant and defendant.* 
Rule 51.1- Er0p9SQlof Settlements·or Stipulations 

PG&E propose~that the language in this seetion be 

modified to indicate that the comparison exhibit submitted to. 
explain the tmpactof the proposed settlement is also appropriate 

I '. . ' 

when a Notice 9f ,Intent, . rather than a .formal application,. has been 
filed. Since we .bave decided· that we will not consider 
stipulations or settlements. until a formal application. is filed,. 
PG&E's suggestion will not be adopted • 

PacBell: suggests that we-clarify who ·participating. 
Staff" is.. This term was chosen deliberately' to aV9id Clllllberseme ., 
language pointing out the ORA is. the partiCipating Staff in 
applications under the rate • case plan for energy and 
telecommunications- utilities and CACDisthe participating Staff in"·· 
applications under the rate case plan for' Class A water utilities~:, 
We do. not perceive the' need for further elarifieation. in the rule, .,~ 

itself. We have" added a, provision, as a caution, that restricts 
I . . 

settlements to the issue's in the 'proceeding at hand so that parties 
. .. . 'i 

do. not, attempt to elCtend the settlement to other proceedings' or to-. 
issues which may, come before.the Commission at some future date~ 

Rule 51.? - Timing 
This RUle concerns the timing of .the filing of· 

stipulations and.' settlements~ . ,,As.,previously discussed, we will not 
entertain stipulations and· settlements at least until the formal···. 
applieationhas. been filed. 'I't7RN suggests that they not be 
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entertained before the first prehearing conference (Day 40, usually 
late January or early February under rate case plan proceedings). 
ORA suggests that they not be entertained until after distribution 
of staff exhibits and testi~ony (unless staff is not a party to the 
proceeding or has indicated that it will not distribute exhibits 
and testimony). 

The ORA proposal has appeal, since having the ORA 
position in the public domain before entertaining stipulations or 
settlements would clearly join the' issues, tor all participants. We 
are concerned, hO~lever, that under. the rate case plan tor energy 
and telecommunications. applications.,. such exhibits (including rate' 
spread) are not due until Day 84, (usually mid March). If 
settlements may not be tiled betore this date" it places great 
pressure on other participants, and ult1lllatelyon the Commission 
itself, to act on ,the' settlement hastily. ' If,. for exalnple, a 
settlement is not filed by the' time hearings would normally 'start 
(Day 91 or early April),. the hearing process which must tollow: will, 
by necessity be compressed and' accelerated if we ,are to- complete 
the proceeding- wi~in one- year from the date, the application was, 

tiled. The- timinq, problems are' exacerbated in proeeedings:which 
have statutory de~dlines under the Permit streamlining- Act. ,SUch 
pressure serves no one well. 

We will,', instead adopt 'l"O'RN's suggestion that stipulations' 
and settlements be tiled no eaX"lier than the first prehearing' 
co~erence.. Onder the current ,rate case plan this is Day 40' (mid 
Fe))ruary) and in otherproceed~ngs mayl:>e' s~stantially-earlier. 
We IJtrclJ= that tho rato caM plAn, ill,un<1ergoing reoxaination'in 
R..87-ll-0l2 and any reference in this,decisiontodeadlines'or 
timet'rames under the rate ease plan refer only to. the current plan .. ·· 

We do not necessarily intend to bind ourselves to". similar 
timeframes for the future. We will simply'. use the prehearing-' 
conterence,. whenever it may occur,. as the benchmark for' filing· 
proposals· of stipulation or settl~ent .. · :: .. " 
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In discussing timing, neither DRA nor TORN addressed the 
issue, raised by Industrial Users, of when settlement discussions 
(as opposed to. the formalized settlement proposal) take place and 
who receives notice of and the 'opportunity to participate in such 
discussions. 0.87-11-053 specifically did not provide for notice 
of these discussions to all parties in the interest of facilitating 
opportunities tor aqreements. Industrial Users argues that to 
exclude interested participants from the earliest phase of the 
stipulation/sottloment procos59ivo~ ORA~nd ~ny party in agreement 

" 

with it an inordinate- N109 upN. Xn<1ustrial Users ~lieves. that the, 
rationale tor such exclusion, stated in 0.37-11-053 gives 
insufficient weight to the fact that the differences among the 
participants will surface sooner or later, whe:ther in a subsequent 
hearing or in some other way. Thus, exclusion~of some partieipants: , ' 

in the early stages of any settlement proeess 'does not produce 'U1Y " 

greater efficiencies and may well be less. efficlent· for want of all' 
viewpoints as the settlement'is'formulated • 

To- the extent that inclusion of other participants inthc-', 
development of the. settlement resolveS.' their concerns early in the: 
process it reduces and possi])ly eliminatessu):)sequent· oPJi>Ositionto'" . 
the settlement when it is formally proposed. Such a resUlt: is both 

efficient and desirable'. On, the other hand, we are mindful that in, 
the real world, the very preliminary discussions of settlelnent are 
much more likely to take place ina None on, one'" setting: than in a' 
large meeting. At some 'point. initial . feelers develop- into. ". 
substantive discussions,' give and. talte begins" to., .Occur, and a joint 
aqreement starts to jell. Atter reflectinq on Industrial Users' 
comments, we conclude that somewhere in this continuum- it ,is', 
important that. the process be opened up and, other parties included: 

" 

but we hesitate to- pick an~ arbitrary point and reqg.ire notification ,< :~ 
of all settlem.ent discussions after that· point. Accordingly" we 
will not revise Rule 51.1 to. require notice, of settlement 
discussions as of a specific time •. ".We will provide that the 
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settling parties give at least one notice and convene a settlement 
conference including all parties prior to filing the settlement 
document by the settling parties. In requiring only one formal 
settlement conference we rely on the good faith of the settling 
parties in not unnecessarily excluding other participants during 
the formative development of the settlement. We strongly urge 
their inclusion in the settlement process at the earliest 
productive point so that their views may be aired,. and possibly 
resolved,. in the informal arena without the necessity of protests 
and subsequent hearinq. 

In addition to the notice requirement set forth aDoVe,. we, 
have made a substantial addition to Rule 501.1 byprovi<.ling that 
non-parties may not attend stipulation and settlement meetings 
eondueted outside the publie foX'\llD. of the bearing room. FUrther 
discussion of this issue appears un<.lerRule 51.9 eoncerning 
inadmissibility an<.l eonfidentiality~ 

We remind all parties that stipulation and settlement 
conferences are most successful when all partieipants discuss 
frankly and openly the problems involved and where the prevailing 
climate iscondueive to admissions and coneessions. We expect all. 
partieipants to- eonduet themselves'accordingly_ 

Socal argues that settlements'and stipulations ought to, 
be accepted at any time prior to the issuance of a fina:! Commission',' 
decision. We are not eonvinced.thatthere is any value to,a 
stipulation or settlement presented l~terthan 30 <.lays after the 
last day of hearinC].· At this,' 'point there are no. longer 1JX1y 
efficieneies associated with further stipulations or settlements 
and they only serve, to Clelay or1D.terrupt an orderly Clecision­
making process.. We will not adopt SoCal's suggestion. We will, 
however, clarify an ambiquitythat', PacBell noted .anCl modify . . 

RUle Sl.Z to eliminate theconfusinqreference to, submission. 
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Stipulations and settlements will be accepted up until ~o days 
following the last day of hearing irrespective o·f when submission 
oeeur~. 

Rul~51,S - contents of COmmeDt~ 
Industrial Users urges that we remove the requirement 

that parties specify a provision ot law supporting their request 
for a hearing on a contested stipulation~ They argue that the 
requirement places a burden on any party wishing to contest a 
stipulation or settlement and that removal of the requirement would 
reflect a eommi tment on the Commission"s part to provide hearinq 
whenever requested by a contestinq party. WO believe that the 
revisions we have made· to the proposed rules amply reflect our 
commitment to- an open process involving all parties. There are 
occasions when hearing.,. even on a contested issue, is. simply not 
required, for eXalDple, when the contested issue is a legal one, or: 
when the contested issue·. o~ fact is non-material. We do not· .think i, 
it unreasonable to, require any party who· asserts that a hearing iSi: 

required to support that assertion with appropriate citation~·· 
PG&Esu9'qests that we modify the.~e to-provide that a 

failure to file comments would constitute a waiver ofhearinq" 
rights only to· the extent that. such a right is not otherw.ise 
required by ·statute. We will· make this modifieation. 
HUle 51,6- - C9r¢!:!steci·· StipulAtions and Settlements· 

socal,SOG&E,' PaeBell·,..ORA. and· TORN all commented on this 

proposed rule. SoCal proposes that the rule be redraf.ted to apply 
only t~ settlements since stipulations generally occur and are 
addressed in the normal course of hearing. SDG&E has similar 

concerns and recommended that ·the proposed· :rules authorize the· ALJ: 

to waive applieationot.the rules.·and.to accepton.the record. 
stipulations of minor significance whiCh do not control the outcome· 
of an issue. We will not remove. stipulations from the rule, since 
it is co~usin9' to have. some rules apply to· settlements, some to .,. 
st'ipulations and some to both. We will~ however, revise· it' aJ.onq 
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the lines suggeste~ ~y SOG&E, which we think will have the same 
effect SoCal intended. 

The much larger issue concerning hearings on contested 
settlements, whether they should be required in all cases, the 
scope of the hearing, and the scheduling of discovery, preparation 
and the hearings were all the subject o~ extensive comments. 

SoCal urges that Rule $1.&· apply only if a settlement is' 
contested on a material issue of fact since legal issues may be 
d.isposed. of through the briefing process and protests that raise- no 
material issue of fact require' no· hearing. SOG&E also recommended I 

language to clarify the Commission's authority to' decline to hold 
hearings where a substantial basis for opposition was not , 
presented. PacBell notes that when-a settlement or stipula.tion is 
entered into after evidentiary hearings have been held, further 
hearings may not be needed and recommends that Rule 51.6 so' state. 

TORN recoJlUDends that the entire rule be revised to 
provide that if the stipulation or settlement is contested the 
established procedural schedule for the proceeding shall remain 
intact and parties sball: be permitted' to- conduct, discovery, present: 
testimony and cross examine witnesses as· if the proposed' 
stipulation or settlement had not been offered. This revision 
would, according to' T'O'RN, give objecting parties the' same' 
procedural rights, time schedule, and opportunity for participation:, 
they would have had absent the stipulation or 'settlement-

DRA. and PacBell both address the. scope of hearing on 
contested agreements. DRA's, comments go ,to. the' admissibility ,of' 
discussions of the·· pa.rties leading up to' the agreement and are 
adequately covered by Rule 501.9 on Admissibility. PacBell suggests 
that since the purpose of settlements or stipulations is to narrow:' 
the scope of. hearings and issues before the Commission, any 
hearings should be limited to the merits of'the, agreement 'and: not, 
the underlyinq positions' o~ the parti,!s~ It asks that the rule be .•• 

amended to- specify that this. is the scope' of the hearinq • 

- 11 -
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We will revise the rule to indicate that discovery will, 
rather than may, ~e provided when a stipulation or settlement is 
contested. We caution parties, however, that most discovery should 
be well underway in any proceeding by the time a settlement or 
stipulation is proposed, especially since we have modified the rule 
to provide that a stipulation or settlement will not be considered 
prior to the first prehearing conference. FUrther discovery may be 

necessary once an agreement is proposed but we do not wish to see 
unnecessary delay because a party waited· until a stipulation or 
settlement was proposed to begin preparing its case. 

We will not ad~pt the TtmN proposal to maintain a rate 
ease plan schedule intact if a stipulation or settlement is. 
contested.. Once a stipulation or settlement is proposed~ we wish 

to move quickly to exa:mine ,it,. receive' parties' comments, hear 
parties' cases and decide 'the matter, providing earlier certainty 
of outcome than would be possible under a ye~~lonq rate ease 
schedule and ,freeing up parties' resources so-that they might ']:)e, 

used productively in other' proceeding$.. This means. that all 
parties will have to begin preparation, of their eases as soon as 
the Notice of Intent is tendered. This scheduling: willundoul:>tedly 
create some additional burden on the front end' of the: process, but,: 
it should substantially lighten the burden in the later portion. 

'l'tmN and Indus-trial Users both raise' <;oodpoints about' 
tho scope ot tho hearing and we will revise, the rule to> provide 
that when material 'iaauesot fact 'are contested" the CoDi.slon , 
will hQld hearings on those matters., Stipulating: pUties, will' be, ' 
expected to testify as to· their position, on the issue(s) in, 
question, and parties may cross ,examine and may put on a direct 
case of their own, on the contested., issue(s).'We recoqnize that 
this broad.ens the, scope othearinqs previousl~envisioned on 
contested stipulations or settlements, however we think the 
additional time well spent in.developing the,substantial evidence 
necessary ~orus to- issue a. reasoned' decision. 

• , 
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We will also revise the rule to make it clear that we 
need not go to hearing when a material issue of fact is not raised. 
or when the contested portion of a stipulation or settlement 
involves purely leqal issues. 

Lastly, SoCal takes issue with the second paraqraph of 
proposed RUle 51.6 which provides that uncontested portions of 
settlements may be severed and decided without further hearings. 
Socal believes that parties to' a settlement should be able to 
include within the terms of the settlement whether issues are 
severable. It notes that often parties to a settlement will view 
it as a complete package and would not want t~ be a party toa 
settlement if the packaqe were in anyway modified. SOCal suggests, 
that the Commission inform the parties that it would accept a . . 

,settlement only i~ a specific element is added, deleted or 
modified. The parties could then indicate whether they wish to 
proceed with the' settlement or withdraW' it and proceed on the 
underlying application. SoCal states that it will not participate 

, ' . . ~ 

in any settlement where the conunission decision Hpicks and chooses~.' 
from a settlement package .. 

that a settlement which was negotiated as a package should ~ .. 
We accept, in basic fairness to: the settling parties, I ' ." ... ;,.' 

considered as an indivisible whole.: , We will eliminate that portion' ,', 
of RUle 51.6 which ind~cates that portions of',the settlement or 
stipulation can be severed and. decided separately. . We are deeply 

I, " 

concerned however, about timing.. We can easily foresee ·a . situation , 
where a party will ~ontest one. or more material issues of fact ina 
settlement,. hearing will be had on those issues and a substantial 
record developed' that persuades us' to adopt something other than· 
what the stipulating parties agreed: to. The problem at this' 
j uncturo j.~ 1'& tho .• t1pu14t1nt1.P4xt1e. w4ntto 90 to bo4:r:1t)9' @ ,t~ 
entire underlying, app11eationwithth~ir '.oriqinal litigation 
positions rather than-accept adoption of less than the complete 
stipulation' or settlement,.. how do; we compress a fUll. blown. hearing,:, 
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schedule into the short time likely to remain in the year long rate 
case schedule or into the time remaining tor a Permit streamlining 
Act matter? 

We invite parties' comme~ts on this problem and request 
their speeific suggestions for procedural vehieles for notifying 
stipulating parties that the commission will not accept the entire 
stipulation or settlement as o:f:ferecl ancl, a tilnetab1e :for proceecling; 
after that no'eification. suggestions must recognize the right, of 
third parties to hearing on contested issues and must provide for 
reasonable opportunity for further participation, briefing, 
decision preparation and review, and publication, of a proposed 
decision under PO Code Section 311 thirty days prior to final 
commission aetion. This is a daunting, task and we await with 
interest parties' SCheduling suggestions. 
RUle 51.7 - cowmissioD Rejection o( A ,stipulation or'Settlement 

TORN recommends that we 'delete the language in the rule 
following Win the'public interestW as unnecessary if,weadopt, 
TORN's suggested changes to Rule 51.6. The chanqes we' have :made" to 
Rule 51 .. & render portions of Rule 51,.7 surplus and we will mociify " 
it accordingly. 

PG&E notes that in its present form, Rule: 51.1 does not 
.' .' 

indicate whether parties to a proceeding .. may request appeal, or ' 
rehearing of a Commission rejection ora, settlement or'stipulation 

, , ' 

and recommends that we indicate that· the commission will make, any 
rej ections by formal decision. We will, not adopt "PG&E'S. suggestion, 
because of the potential for delay in, the underlying, proceeding. 
We think it best, if a stipulation or settlement is not going,tg;}:)e' 
considered,. to proceed expeclitious,ly to hearing on the- :matter, , 
itself rather than expencl time and resources preparing a formal 
order, placing it on 'the agenda,. issuing it, and'then considering, 
appeals of, our decision to reject an agreement,: all o:r." which. could,I" " 
easily consume: two.' to, :four months.' time " We will, however ,.modi~ . ,,'" 
the language of the rule to in4icate that we' will 4ec:line to 

- 14 -
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consider stipulations and settlements rather than reject them~ 
which implies a formal action on our part. 
Rule 51.9 - Xnadmissibility 

DRA, SoCal and Edison all raised concerns about this 
rule, each urging that it be made more speCific as to the scope of 
matters that would be inadmissible under this Rule _ Socal 
suggested that all such matters be treated as confidential and not 
be disclosed to any party outside the negotiations as well as being 
inadmissible at hearing. Edison suggested that the inadmissibility· 
proviSions extend to preparation tor negotiations in addition to 
the negotiations themselves_ Both Edison and SOCal recolDlD.ended 
that discovery of such matters be precluded as well as making them.·· 
inadmissible at hearinq_ 

We will adopt these suggestions in the interest ot .. 
providing a climate that will foster open and·trank discussions' 
amonq parties during negotiations without concern that their 
state:nents may be used against the:n later in the proceeding or in 

any other proceeding_ We invite parties' co~ents on the impact of: .... j:. 
the inadmissibility prOVision on conduet.ot tuture proeeedinqs.and , 
whether they anticipato any problems with <11SCovory or othcrwico a$' 
a result of this provision. 

Addition o·f the confidentiality condition raises the 
question, not specifically discussed· in any party's comments, whidl: 
is: should negotiations be open to non-parties? It we open 
stipulation or settlement conferences to non-parties, such as 
members of the Commission Advisory and Compliance Division, the 
administrative law judge, commissioners or their· statts, the press 
or the general pul:>lic, we have Serious concerns about our abiUty 

. i 

to apply a confidentiality rule to· such non-parties.. FUrther r the 
presence of non-parties. who are· not:bound by'anyconfidentiality 
rules could have a serious *ehillinq etteet*on the negotiations 
resulting in parties 'beinq. unwillinq: t<> discuss any position except' 
their litiqation' position. Accordinqly,we will revise Rule 51.1" 

- 15 -
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to provide that stipulation and settlement conferences occurring 
outside the hearing room (which i5 a public forum) shall not be 

open t~ non-parties. We specifically invite comments on this 
revision since it was not contemplated as part of the original 
proposal. 
IUle 51.10 - Appli~ilitY 

PacBell suggests that proposed rule apply only to, 
proceedings commenced after the adoption of, final rules on 
settlements and stipulations. Our failure to specify when the rule 
applied was an oversight. Because we have' ongoing proceedings in 
which settlements and stipulations may well be offered, PacBell's. 
suggestion, if adopted, w~uld leave us with n~ framework within 
which to process these aqreements.. We think it better to make the' 
rules applicable to, proceedings pending at the time of their 
adoption so that parties, will knoW' what to expect_ We will, add the I 
cautionary note, however,that the rules will be applied liberally 
to cases inproqress' so as not to create delay in the proceedings 
which would not hl~ve existed absent the rules. 
Me 84 - Pet it iODto set 'Aside SUbmission 

PacBell suggests that the,modification to this rule is 
not necessary and is potentially contusing. We think the 
confusion, if any, comes from the title of the rule' rather than ' 

, ' 

from its content. The title' and first sentence of' the' rule imply 
that submission occurs at the close of -hearing rather than at the 
filing of the last pleading or late'filedexhibit. wewill'address' 
this problem. when'we'doour'substantive revision of individual 
rules and parties ha.ve notice of wh&.twe ,propose. For the time 
being, we will adopt the modifi~tion as. proposed since we regard 
it as necessary in the event that a stipulation or.settlementis· 
proposed after hearings have been' eompleted~ 
Findings or Pact , ' 

1. '. Decision 87-11-0$3 issued, proposed x:u1es governing 
stipula.tions and settlements. in formal, proceedings' before the 

- 16,-
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Commission. The proposed rules were transmitted to the O~fice of 
Administrative Law, published in the ~alitornia Register and 
comments were received from interested parties. 

2. Substantial changes to the proposed rules have been made 
in response to comments and further comments on these changes are 
necessary betore we adopt final rules. 

3. Changes to Rules 42, 43, 44.2, 46, 48, 59, Sl.5., and 82 
received no comments and since they are merely updating the 
terminology it is appropriate to adopt these' changes as final. 
ConclusionS of Law 

1. Rules 42, 43, 44.2, 4G·, 4S, 59, 8-1.5 and 8-2 should be 

adopted as final. 
2. The revised rules. governing stipulations and settlements;' 

should be transmitted to the Office of' .Administrative Law for 
republication and additional comments should be sought. 

O'RD E R 

:IT'IS ORDERED that: 
1 •. Rules 42, 43, 44.2, 46, 48, 59, .81.5 and 82 as set forth,"· 

in' AppencUx A are adoptedtl5 tinal rulolJ .. · 
~,. ?'be :2xecuti'VeJ)iX"ectoi,j.n cQ<#4inat£Qn with. the 

Administrative Law J'udqe Division,., .hall tX'ansmita copy of thi~ 
order and Appendix s: setting" forth revised rul~s 'governinq 

::-'" , .' 

stipulations and. settlements to the Oft-ice of' Administrative Law in 
accordance with any applicable provisions o·f the GovernmentCode~, 

. '. I, 

-. 17 -
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3. Parties who wisn to tile written comments on the revised 
rules shall file an original and 12 copies with the Docket Otfice 
by June 30, 1988 and shall separately serve copies on the Chief 
Administrative Law Judge and the Commission staff attorney. 
Because the service list in this proceeding is long, in lieu of 
service, parties may notify all other parties that a copy of their 
comments will be sent on request. 

This order is effective today. 
Dated APR:.'t7 1988: , at San Francisco, california. 

srANLErW,; Bl'Jt.ETr 
, " Pzes:ident .. 

DONAlJ) VlA.L ,', ',. . 
FREDEIlCl:, It: DUD.( 
G..MlTCRfXI WILIC::", 
JOHN a OHANIAN I 

: ' Commissioners 

". , 

I " 

I c:;~n;:y THATTI .. US OEOS~~~;,"':':,:~:', 
WAS A?nOVEO BY j'!-IE;;Ae;:;.~'i:,:~'<":., 
CCMMISS10N.E~TOOAv:,'..;' :.::;',; 

4. M 1 7 .. 1 bb.~·~l ." . Vi v /J.;v"" ~_ .. , :,. 
Victor W~@r, Excx:utivo Oj~:'-:: fl .~'.'" 

~ 

".:;:- 18 

I.', 
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42. (Rule 42) Generally. 

APPENDIX A 
Page 1 

Applications and pleadings relating to matters not 
specifically mentioned in these rules shall be in compliance with 
Rules 2 through 8, l5 and 16. Inquiries may be directed to, the 
Secreta:ri Executive Director of the Commission. An application for 
authorization to modiry the subject matter of a previous related 
proceeding may incorporate such proceedinq by reference. 

43. (Rule 43) Petitions for Modification or for 
Extension of Time or Effective· Pate. 

Petitions for'modi~icationot a commission decision, or for 
an ertension of time to comply with a Commission order or for an 
extension of an effective"date of a .Commiss.ion orcler shall incli~te 
the reasons justifyinq relief and shall contain a certificate of 
service on all parties •. Petitions formoditication,. other than in 
highway carrier tariff matters, shall. only be filed to. make minor 
changes in a commission. de·cision .. ororder.Other desired chanqes 
shall be by application for rehearing.or bY'anew application. 
Requests for ertension of time to comply with decisions or orders 
may also be made by letter to· the Sec:reta%iExe9Utive pireetor~ 
The letter shall indicate that a copy 'has been sent to all parties .. 

44.2. (Rule 44 .. 2) compUtationot Time. 

The time within which any document .may be filed, as provided; 
by any rule or statute or direction of the commission, the' I, 

Secretai' Executiye pirector, or the presiding' officer,. shall be so; 
computed· as to-exclude thetirst day.and include the last day; 
provided, that when the last day of any such period falls on· 
saturday, Sunday, or a holiday under the. laws. of this State, the 
computation of time shall omit such day and include the first 
business day thereafter. 

46. (Rule 46) Rejection otOOeuments. 

Documents which are not insubstantial compliance with these 
rules, Commission orders,. or applicable statutes may be rejected.: . 
If rejected,. such papers .will be with an indication of the ' 
deticiencies therein. Tendered documents which have been rejected 

: . . ' . 
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shall not be entered on the commission's docket. Acceptance of a 
document for filing is not a determination that the document 
complies with all requirements of the Commission and is not a 
waiver of such requirements. The Commission, the Secretary 
Executive Directohf or the presiding officer may require amendments 
of a document and the Commission or the presiding officer may 
entertain appropriate petitions or motions in connection therewith. 

48. (Rule 48) Daily Calendar. 

A daily calendar of newly'filed proceedings and proceedings 
set for hearinq shall be available for public inspection at the 
offices of the Secretary Executiye- pil=egtoh in san Francisco- and 
Los Angeles~ The daily calendar shall indicate- the time and place 
of the next three regularly scheduled Commission meetings.. (see 
Rule 81.5.) Printed copies of· such calendar may be obtained by 
subscription at such price as may be established by the commission.· 

59 * (Rule 59) Issuance. 

Requests for subpoenas and subpoenas duces tecum should. be· 
made to the Executive Director in san· Francisco- or Los Angeles.· 
The subpoena or subpoena duces tecum shall be issued, signed and 
sealed, but otherwise in blank. In· appropriate· cireu::mstances . 
requests for subpoenas and subpoenas duces tecum may be made to the 
Commission, a commissioner, an Assistwxt 3ecretary Assistant· 
Exe9Utive pirector, or an Administrative Law Judqe·. 

Sl.S. (RIlle Sl.5) commission Meetings. 

Commission meetings shall be held on·a regularly scheduled 
basis for the purpose ofconsiderinqand signing decisions and. 
orders and taking suen other action as the commission deems 
appropriate", The time and place of' these meetings will appear' 
daily in the Commission calendar at least three weeks in advance. 
The meetings are open to the public. An agenda of the meeting is·, . 
available· from' the Sec:ceta:cy Executiye· p.irEletox: on request. N<>. .. 
unscheduled meeting to take action shall :be. held" and· no- matter not:. 
on the agenda of a meeting shall be. decided, unless. there is a : 
determination by the Cowniss:Lon of an un'!'oreseen emergency 
condition. . 
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82. (Rule 82) Servi~e o( ord~r~. 

Decisions ana orders shall be served by the Seeret~%y~ 
IDCecuti-ye pirector's office by mailing copies thereof to the 
parties of record. When service is not accomplished by mail, it 
may be effected by personal delivery of a copy thereof. When a 
party to an application proceeding has appearea by a 
representative, service upon such representative shall be deemed to 
be service upon the party. 

(END OF APPENDIX Al 
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The followi~q article is proposed for addition t~ the 
Rules of Practice and Procedure: 

Article 13.$ - Stipulations and Settlements 

51. (Rule 5l) pefinitions .. 

Therc:Llowinq definitions apply for purposes, of: this article. 

(a) ~Pa~y~ or Parties~ means any person who has filed an 
appearance in the proceeding'., 

Cb) ~colfl!nission Proceedinq" means an application, complaint" 
investi9atio~ or rulemakinq be~ore the california Public 
Utilities Commission. 

(e) ,,'''Settlement~ means an aqreement between some or all· of 
the parties to a commission proceedin~ on a mutuallyacceptal:>le 
outcome to the proceeciinqs ... In,addit:l.on to< other parties/to, an 
aqreement, settlemel'1ts "in, applications. must :Des.igned. by the 
applicant anci in complaints, by-'the "complainant, and ciefenciant. 

(d) "Stipulation" means an,agreement between some or all of 
the parties to a. commissionproceedinq, ,on the resolution of, any 
issue of law or fact materialte> the proceeding.' " 

" . .' 

(e) "'Contested" ciescribesa stipulation or settlement tbat 
is opposed in wbole' or part, as provicied in thiS: artiele, by any 
of the parties to the proceeding 'in which such'stipulation or 
settlement is proposed :for adoption by the' commission. 

(f) ~ncontested~ describes a, stipulation or settlement that 
(1) is filed ,concurrently by all parties to:the proceeding in 
which such stipulation, or settlement'is proposed for adoption by 
the Commission, or C~) is not contested by any party to the . 
proceeding within the comment period after, service of the : 
stipulation or settlement on all,parties to.,the proceeding': 

51.1. (Rule 51.1) Proposal of-Settlements or sti'Q!.llations. 

(a) Parties to a Commission: proceeding, maystipula.te to. the 
resolution of any issue ot law or tact material to that .., I 
proceedinq f" or may settle on a mutually "acceptable outcome to: .'. 
that proceed.ing, with or without,resolving material issues. ,' . 
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Resolution shall be limited to the issues in that proceeding and 1 
shall not extend to substantive issues which may come before the 
Commission in other or future proceedings. . 

(b) Prior to the formal filing of any stipulation or 
settlement, the settling parties shall convene at least one 
conference with notice and opportunity to participate provided to 
all parties for the purpose of discussinq stipulations and 
settlements in a given proceeding. Written notice of the date, 
time and place shall be furnished at least seven (7) days in 
advance to all parties to the proceeding. Notice of any , 
subsequent meetings may be oral" may' occur less than seven days 
in advance and may be limited to prior conference attendees and 
those parties specifically requesting notice. 

"0 . ' . , . 

(c) Attendance at any stipulation or settlement eo~erence'or 
discussion conducted outside the public hearing room shall be 
limited to the parties to' a proceeding. 

Parties may by written motion propose stipulations or 
settlements for adoption by the Commission in accordance with 
this article. The motion shall' contain a statement of the 
factual and legal considerations'adequate to' advise the ' 
commission and parties not expressly joininq the agreement of its' 
scope and of the grounds on which adoption is urged. 

When a settlement perta'ins to a proceeding under the Rate 
case Plan, the settlement must be 5upportedby a comparison .' 
elChibit indicating the impact of the 'settlement" in relation to 
the utility's application ... If the participating Staff: support:s.: 
the settlement,. it must prepare a similar exhibit ind.icating the 
impact of the proposal in relation to the issues it contested, or :,. 
would- have contested, ina hearing" ... 

Cd) Stipulations and settlements should, ordinarily not 
include deadlines for Commission approval, however, in .the rare . 
case where delay bey'ond a certain date.· would invalidate the basis, 
for the proposal, the timing urgency m.ust, be clearly stated and , 
fully justified in the motion .. , 

(e) The Commission'will not approve stipulations or 
settlements.,. whether conteste<.i or uncontested,. unless the 
stipulation or settlement is. reasonable in ,light otthewhole 
record, conoiotont with.law,. anc1:inthepul>lieinterest • 
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51.2. (Rule 5l.2) liming. 
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Parties to a Commission proceeding may propose a stipulation 
or settlement for adoption by the Commission (1) any time after 
the first prehearing conference and (2) within lO days after the 
last day of hearing. 

page 5l.3. (Rule .5l.3) Filing. 

Parties proposing a stipulation or settlement for adoption by 
the Commission. shall concurrently tile their proposal in' 
accordance with the rules applicable to- pleadings (See Article 
2), and shall ,serve the proposal on all parties to- the 
proceeding. " 

51.4. (Rule 51.4) Comment Period-

Whenever, a party to- a proceeding does not expressly, join in a " 
stipulation or settlement proposed for adoption by the cOmnUssion 
in thatproceedinq, such party shall, have' l,O days from. the date , ' 
of mailing of the stipulation or, settlement withinwhic:h to.. file 
comments contesting all or part of the stipulation or settlement~ 
and shall serve such comments on, all' parties to. the proceeding­
P~ies. shall have 15 days. after, the ,comments' are fil'ed within 
whl:ch' to tile reply ,comments. The', assiqned administrative law 
judge may extend the comment 1J~dlor, response period on motion and 
for good cause. ' 

51.5. (Rule 5l.5) ~tents of Comments. 

A party contesting a proposed stipulation or settlement must 
specify in its co:mments. the portions of·thestipulation or 
settlement that it opposes, the legal.basis ,of its opposition, 
and the tactual issues that it contests., Parties should indicate., 
the extent of their planned participation at any hearing.. It the 
contesting party asserts that hearing· 'is required by law, 
appropriate: citation sl?-all be provided. Any failure by a party 
to file comments const1tuteswaiver by that party of all ' . 
objections to the stipulation or settlement,.. including the· right 
to. hearing to the' extent that such, hearinq-,is not' 'otherwise 
required by law • 
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Sl.6. (RUle 51.5) ~ont~sted Stip~ations aDd Settlements. 

(a) If the stipulation or settlement is contested in whole 
or in part on any material issue of fact by any party,. the 
Commission will schedule a hearing on the contested issue(s) as 
soon after the close. of the· comment period as reasonably 
possible. Discovery will be permitted and should be well 
underway prior t~ the close ~f the comment period. Parties to 
the stipulation or settlement must provide one or more witnesses 
to testify concerning the contested· issues and to- undergo cross 
examination by contesting parties. Contesting parties may present 
evidence and testimony on the contested issues. 

(b) 'I'he Commission may decline to set hearinq in any ease 
where the contested issue of fact is not material or Where the 
contested issue. is one of law. In the latter ease, opportunity 
for briefs will be provided. 

To ensure that the process of considering stipulations and 
settlements is in the public: interest, opportunity may' also be 
provided for additional prehearing conferences. and any other 
procedure deemed reasonable to, develop, the record on which the 
Commission will base its decision. 

(c) 'I'he commission may decide the merits of contested 
stipulation or settlement issues without further application of 
these rules if the record contains s~stantial evidence upon 
which to· base a reasoned decision. 

(d) Stipulations may be accepted on the record in any 
proceeding and the assigned: administrative law judge may waive 
application 'of these rules to the stipulation upon motion and for 
good cause shown. ' 

Sl.7. (Rule Sl.7) Commission Rejection or a stipulation or 
Settlement. 

The commission will' decline to adopt· a· proposed. stipulation /'''.' 
or settlement without hearing. whenever itd.etermines that the 
stipulation. or settlement is not in the,'p~lic interest. In that 
event, parties to, the stipulation orsettlem.ent· may either . ' . 
withdraw it orthe~{may of . fer it as joint testimony at hearing on " 
the underlying, proceeding. . . 

"'" 
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Sl.8. (Rule 51.8) Adoption Binding. Not Precedeptial. 

Commission adoption o.f a stipulation or settlement is bind.ing 
on all parties to. the proceeding in which the stipulation o.r . 
settlement is proposed. Unless the commission expressly provides 
otherwise, such adoption does. not constitute approval of, or 
l?recedent regarding,. ~ny principle. or. issue in the proceed'ing or 
~n any future proceed1ng. 

Sl.9 (Rule 51-9) Inadmissibility .. 

No ~tatements, admissions, or offers to stipulate or settle, 
whether oral or written, made in preparation for,. or during. 
negotiations of' stipulations or settlements. shall be subject to-· . 
discovery, or admissible in any evidentiary· hearing unless agreed 
to by a.ll parties participating in the negotiation.. •. 

All intormation obtained.·during the course' of negotiations 
shall be treated as confidential among the participating parties 
and their clients and shall not otherwise be disclosed outside 

. ',' .. ,~I. 

the negotiations without the consent of the· parties participating ,., 
in the negotiations..' .... . ... ' .. 

If a stipulation or settlement is not adopted by'the 
Commission,. the terms of the proposed' stipulation· or settlement. 
are also inadmissible unless their admission is' agreed: to· bY' all 
parties :i oining i!i' the proposal. 

51 .. 10 .. (Rule 51.10,) Appll.cagilij;y .. 

These rules shall apply on and after the effective date of· 
the decision promulgatin9 them· in· all formal·· proceedings 
involving gas,. electric, telephone and Class"~A water utilities. 

In proceedings where all:· parties' join in: the' proposed·· 
stipulation or settlement, a motion for waiver of these rules may' 
be filed'. Such motion should demonstrate' that the public' 
interest will not be impaired by the waiver' of these rules. 

Any party in .other proceecUn9s before the Commission may file 
a motion showin9' 900d cause' for applying' these rules to· . . '. 
settlements or st~pulations ina particular matter. such motion. 
shall demonstrate ,that it is in the 'public interest to apply , 
these rules in that proceeding.. Protests to the. motion may be .. 
oral or written. ' 
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The following rule is amended to provide for tiling 
settlement~ or stipulations after the conclusion of hearings: 

84 (Rule 84) Petiti2D to Set Aside submission· 

After conclusion of hearings, but before issuance of a 
decision, a party to the proceedinc:[.:may serve on all other 
parties, and file with the Commiss10n, a petition t~ set aside 
submission anci'reopen 'the proceeding for the· takinqot aciditions 
evidence,. 2r for consideration of a settlement or stipulation 
yruier Article 13.~. Such petition shall specify thefaets 
claimed to, constitute grounds in justitication thereof, including 
material changes of tact or of law alleged to. have occurred since 
the conclusion of the hearing. It shall contain a brief 
statement of proposeciadditional'evidence" and explain why such 
evidence was not.previously adciuced. 

(END OF APPENDIX B) 
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Oecision ----- \ 
BEFORE THE PUBLIC 'O'TILITIES COMMISSION OF THE STATE OF CALIFORNIA 

! 

R.84-12-028 

Rulemaking on the Commission's own 
motion tor purposes of compiling the 
Commission's rules of procedure in 
accordance with PUblic Utilities 
Code section 322 and considering 
changes in the Commission's Rules 
Practice and Procedure. 

(Filed Oecember 19, 1984.). 

By Decision CD.) 8 the Commission sent proposed 
rules governing settlement and stipulations t~ all parties t~ this 

I . 
proceeding and requested~t comments be filed· by January2S, . 
1988. The proposed rul were transmitted to the Office of 
Ad:ministrativ~' Law an . were published in the' california' Register on 
D~cember 4, 1987. C· ents' were received, !rom Pa'cific Gas and 
Electrie company (P &E), Southorn CaliforniaCaa Company (SoQI.l) ,_' 
SOuthern califo Edison Company' (SCE),. san Diego GaS & Electrie 
Company (SDG&E), aci~ic Bell (Pacific), California Trucking 
Association (CT , Toward Util'ity Rate Normalization ('rO:R.N'), 

Industrial usys-, and Division of Ratepayer. Adv~eates' (DRA-) ,_ . 
wefave considered all the comments to· the. proposed. rules 

and have made substantial revisions to reflect the concerns raised. 
Because th~e revisions are so~: extensive, . 'W'ewill republish these" 

I '. 
rules. (Ap~dix B hereto} and provide for a second round of 
comments.' In doing this,. we have postpon~d' by~t least 60 days 
having ffnal settlement rules. in place.. We are~not anxious for 
delay beyond the required comment period. after'· the rules are t . , 
republ~':shed and we hope that parties.' comments' will :be conf'ined to. 
the change,S in the rules and will n~t repeat ~rgwnents :made and . 
rej ectea previously. ' We' will. adopt the .. rules' which' have' been 
amended to d.elete obsolete reterenees·totheCo=nislSion Seeretary 

- 1 -

" .. 
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and Assistant Secretary since these changes are noncontroversial 
and we received no comments on the proposed changes (Appendix A 
hereto) .. 
~neral COlIQJlents 

C'l'A takes issue with the second paragraph of proposed 
Rule 51.10, recommending that it be stricken from the final adopted 
Rule. This paraqraph provides that any party in proceedings other 
than gas, electric, telecommunications orlarqe wate~ proceedinqs 
may apply to have these rules apply to, settlements and stipulations 
in a particular matter. Anyone protesting such application must 
demonstrate that it is not in the public interest to do so. C'I'A 

maintains that this paraqraph places an unreasonable burden on 
participants in ratemaking proceedings for the transportation 
industry. These participants frequently represent themselves and 
lack the legal expertise that CTA believes is necessary to- r,espond 
to motions and to- set fo'rth legal arsument.: C'l'A further objects to­
what it views as' 1::he automatic application ot 'a, rigid j,ud1cial 
stipulation and settlement procedure to·, 'quasi-legislative' , 
transpOrtation proceedings at' therequestofa single moving party.' 
C'l'A maintains that this. etfectively'~restriC:ts parties' rights ,to . ' 

meaningful participation in Commission proceedings that direetly 
affect them and thereby 'denies their 'right to'hearing_ 

We are concerned that we have placed a heaVj'" burden on 
anyone wishing to protes~ this proced~e' and will delete the last 
sentence of the second paraqraph of Rule 5,1.10. We will not, 
however, strike ,the remainder of, the paraqraph., Without the option 
ot applying these' rules to other types ot,.proceedings, we are left 
in those proceedings with n2 rules to apply to any stipulation or. 

, " l • 

settlement that might' be, offered. 'rhAt~situation is ,exactly, what ' 
led us to- propose .these rUles for stationary 'utilities,. so that 
when a stipulation or:settlement wasotfered,.:.there would be a 
framework withinwnieh to proceed.., We are not convinced t.hat we 

, . , "'i 

should deny. parties. in'transportation: proceedings the opportunity 

.' 
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to arque that this framework would serve the public interest in 
specitic cases, but by deleting the last sentence, we have placed 
the burden ot demonstrating the public interest on the proponents 
rather than on the protestants. We will permit protests to such 
motions either orally or in writing. 

TORN and Industrial Users take vigorous exception to the 
entire concept of contested settlements, arguing that the process 
set torth in the proposed rules sharply reduces any meaningfUl 
participation by the nonaqreeing intervenors. They propose 
specific changes to the rules, including mandatory discovery, equal 
access to discussions or negotiations involvingDRA, retention of 
the current rate case. plan schedule and tull hearings with. 
opportunity for any party to· present its. case and to cross examine 
other parties on the merits ot the issues themselves and not j~st 
on the terms of the settlement. A number ot these pr,oposals have 
merit and will be discuss~d under ·the indiv;idual rule: subheadings 
below. .. . 

ot the parties opposing the rules,.'~· is the m?st 
emphatic in .its opposition. Its clos'inq·comment. reads' ""This 
Commission must not adopt a rule that would permit the'abridgement 
of some parties' participation just because some other p;rties have 
reached a common position.... In. response" we repeat the commitment· 

. made in 0.87-11-053 that inclra.ftingthese rules we have tried to 
keep the process of stipulations and settlements open and 
accessible to- a.ll parties while preserving theetticiencies 
inherent, in disposing of matters without extended hearings. The 
modifications we make today to' the p~oposed~ rules reflect· and 
extend this commitment and· respond substantially to· the concerns 
voiced by the opposing parties. 

'. ' .'. 
The remainder of the commenting parties generally 

suppo~ed adoption of the rules but.suggestedmoditications, which. 
will be discussed under the individual rule subheadings below • 
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Rule 51 Cal - 'Party! 

PacBell has asked to have the definition of a "PartyH 
claritied by detininq the term "indicated intent t~ participate". 
Because we are changinq the timeframe in which stipulations and 
settlements may be consid~red, we no longer find it necessary to 
include this phrase and will revise the definition of "partY" to, 
apply to all those who have tiled a formal appearance in the 
proceedinq. 
Rule Sl (bl - ·cogissioD proceed~ 

PG&E proposes to have the definition of "Commission 
Proceeding" amended to include :filed and accepted Notices ot 
Intent, TO:RN proposes to- delete references to Notices of Intent at 
all as being too early in the proceedinq, to- provide, meaningful 
opportunity tor a,nalysis, and' PacBell p,roposes to' elimJnate 
complaints :from the proceedings to- which these xUles apply. 

We will adopt TORN's sUggestionandeltminate the term 
Notice of Intent' altoge~er. 'Indoing'this" we note that there are 
frequently substantial' ch~qes'from the' Notice, ot Intent to the, 
Application and recognize that the Application is the document that' 

repx;esentswhat the utility is askinq' :for and that it is the 
document noticed to- tlie public. We think all parties and the 

, , 

general, public will :be :best served: if the- document that is. to :be 

the starting place for stipulations and -settlements :be the, document" , 
that is actually betore the Commission and the- public.' That' 
document is the Application. 

our resolution of this issue renders moot the suggestions ' 
of l?G&E and Socal that we permit the" reopening, of previously 
decided cases to receive stipulations and settlements in lieu of 
requiring the utility to go- through'the ,preparation of a Notice o=' 
Intent and an Application. We recognize that: this process. uses 
utility resources, however,. it' gives us,. the general public,. and. 
all the participants a complete, look at a future test year,insteacl 
of a selectivo look at cerb.in elements from. a prior proccQcUnq • 
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Additionally, should the stipulation or settlement not be adopted, 
everyone, including the utility,· is substantially further ahead in 

the process if the application has already been filed. 
With respect to· PacBell's proposal, we are not persuaded 

that we should remove complaints from the types of proceedings to 
which these rules will apply.. Past experience tells us that most 
of the complaints that come before us have only two parties. Those' 
two parties can move to waive application of these rules under 
Rule 51 .. 10, and we suspeet that.,. for the. most part,. this is what 
will happen. Pacific's concern' about third parties to complaints 
forcing a hearing on issues that have been settled :between the 

wreal parties in interestw' is misplaced. When third parties have 
been granted leave to intervene under RUle 53, they have already 
had to make averments that are reasonably pertinent to' the issues 
presented in the eomplaint in support of that intervention. ~ .To 
deny tho tho opportunity to explore' lJny· lSettl0m0nt or atipulation 
between 'the Hreal parties in int~r~stW ignores the Show~q they 
have had to. make to- become parties to the complaint and effeetively'" 
shuts them out of theproeess before they ever have an opportunity 
to present their concer;ns in a formal setting. We areunwillinq to' 

i 

do this and will not adopt PacBell's proposal • ... 
Bule 51(0) - 'settlement' 

PG&E objeets to the definition of settlement as 
overbroad, since as presently worded itallows:parti~s other than 
the moving party to· ·enter into settlement agreements· Which,. . if 
adopted,. would terminate the application in a manner potentially 

. r! 

adverse to the applicant's interest. Although. we think it highly 
unlikely that we would be presented a settlement that did not 
!nvol ve the moving party, in an abundance. o.f. caution, we will ad~pt •. 
PG&E's suggestion to change the. definition. Because PG&E's .' 
proposed language requires an additional. detlilition,. we will not 
use it, but will instead· add thefollowin9'sent~ceto the 
definition: "'In addition to any other parties. entering. into- the 
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agreement, settlements in applieation proeeedings must be signed by 
the applieant and in eomplaint proceedings must be signed by the 
eomplainant and defendant.* 
Rule 51.1 - PrQposa1 of Settlements or stipulations 

PG&E proposes that the language in this section De 

modi tied t~ indicate that the comparison exhibit submitted to 
explain the impact of the proposed settlement is als~ appropriate 
when a Notiee of Intent,. rather than.. a tormal application, has been 
filed. Sinee we have deeided that we will not consider 
stipulations or settlements until a tormal application is tiled, 
PG&E's suggestion will not be adopted. . 

PacBell suggests that we clarify wh~Hparticipating 
Statt* is.. This term. was' chosen deliberately to av~id CUlDl:>ersome 

. lanquage pointing out the ORA: is. .the participating Statt in' 
applications under th'e rate ease' plan for' energy and' 
telecommunications utilities' and CACD. is the participating Staff in .' 
applications. under the rate case plan for Class A water utilitles •. 
We dO. not pereei ve the need for further clarification in the rule" 
itself. 
Rule 51.2 - Timing 

This Rule concerns the tim.ing of· the. tiling of 
stipulations and settlements. As .previously ?-iscussed, we will·not 
entertain stipulations and settlelllents at least until the formal 
application has been tiled~ 'l'tJRN suggests that they not be 

entertained betore the tirst prehearing conference (Day 40, usually 
lato January or early Febl:\UU:yunder rate case plan proceedings). 
ORA suggests that they not be entertained until after distribution ;, 
of staff exhibits and testimony (unless staff is not a party to· the 
proceeding or has indicated that it will not'distribute eXhibits. 
and testimony). 

'rho DRA.. proposal has apJ?Cal, since havinq the DRA 

position in the public domain 'before entertaining stipula::ions or' 
settlements would clearly join the issues for all participants.. We 
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are concerned, however, that under the rate case plan for energy 
and tolecommunications applications, such exhibitsCincludinq rate 
spread) are not due 'until Day 84 (usually mid March). If 
settlements may ~ot be ~iled be~ore this aate~ it places great 
pressure on other participants, and ultimately on the Commission 
itself, to act on the settlement hastily. If, for e~ple, a 
settlement is not'filed by the time hearings'would normally start 
(Day 91 or early April), the hearing process which must follow will 
by necessity be compressed and accelerated if we are t~ complete 
the proceeding within one year from: the date the application was 
filed.. The timing. problems are exacerb,ated in proceedings which 
have statutory deadlines under the Permit Streamlining Act. SUch 
pressure serves no one well. 

,We will instead adopt TORN's suggestion that stipulations 
and settlements be filed no earlier than the first prehearing 
conference. Under the current rate ease plan this, is Day 40 (mid. . . 
February) and in.. other proceedings may be . su):)stantially earlier" . , .." ' 
We stress that the rate case plan is undergoing reexamination ~ ... .,. 
R;..87-11-012' and any reference in this decision t~ deadlines or 
timet~ames under the rate case plan refer 'only to the current plan. 
We d~ not necessarily intend to bind: oUrselves' to similar 

,; 

timeframes for the future. We : will simply use the prehearing 
conference,. whenever it may occur, as the benchlnark for tiling 
proposals of stipUlation or settlement. 

In discussing timing,; neither" ORA, nor TtmN addressed' the 
iSSUG," raised by Industrial Users, of when. settlement discussions 
.(as opposed t~ the formalized settlement proposal) take' place and 
who receives notice of and the, opportUnity to participate in, such 
discussions. D.87-11-0S~specifieally did not.pro""ide tor notice 
ot these discussions to· all parties in. 'the interest ... of facilitating 
opportunities for agreements •. Industrial Users arquesthat to 
exclude inter~stedparticipants trom.the earliest" phase of .the 
stipulation/settlement process give$ ORA.and any party in agreement 
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with it an inordinate Wleq UpH. Industrial Users believes that the 
rationale for such exclusion stated in 0.87-11-053 gives 
insufficient weiqht to the fact that the differences amonq the 
participants will surface sooner or later, whether in a subsequent 
hearinq or in some other way. Thus~ exclusion of some participants 
in the early stages of any settlement process does not produce tmy 
greater efficiencies and may well be. less efficient for want of all . 
viewpoints as the settlement is formulated .. 

To the extent that inclusion of other participants in the 
development of the settlement resolves their concerns early in the 
process it reduces and possibly eliminates subsequent opposition to ' 
the settlement when it. is formally proposed... SUch a result is both. 
efficient tmd desirable.. On the other hand, we are mindful that in 
the, real world, the very' preliminary discussions of settlement are 
much more likely to take place.in a Wone ononeW setting than in a 
large meeting.. At some point' initial feelers develo~ into . . , 

substantive discussions, qive and take beqinSto ,occur and a j,oint 
aq:!,eement starts to j.ell. After reflecti'nq on Industrial Users' 
co~ents, we conclude ~t somewhere' in th1~ continuUln it is 
±mportant that the process be opened u~ and other' parties ulcluded 
but we hesitate to pick an arbitrary point and require notification. 
of all settlement discussions. after that point.. Accordingly, we 
willnotrevise'Rule 51 .. 1 to, require notice of settlement 
discussions as of a specific time .. We will provide that at least 
one notification and settlement conference be held prior to: filing 
the settlement docu:ment by the settlinq parties. In doing this we' " 
rely on the qood faith of the settling parties ,in p.ot unnecessarily, 
excludinq other participants durinq the formative development of 
the settlement and westronqly urge their inclusion in the process" 

. ' ,I I, 

at the earliest productive point~ 
In addition to the, notice requirement· set forth above,: we'.' 

have made a substantial addition to Rule 51.1 by providing that 
non-parties may not attend stipulation and settlement meetinqs 
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conducted outside the public torum ct the hearing room. Further 
discussion ot this issue appears under Rule 51.9 concerning 
inadmissibility and confidentiality. 

We remind all parties that stipulation and settlement 
conferences are most successtul when all participants discuss 
frankly and openly the problems involved, and where the prevailing 
clilnate is conducive to admissions and concessions. We expect all 
participants to condUct themselves accordingly~ 

socal arques that settlements and stipulations ought to· 
be accepted at any time prior to, the issuance of a final Commission • 
decision. We are not convinced that there is any value to a 
stipulation or settlement presented later than ~O days after the 
last day of hearing. At this point there are no, longer any 
efficiencies associated with further stipulations or settlements 
and they only serve to delay or interrupt an orderly decision-. ' .' 
making process. We will not adopt SoCal's sugqestion. We will, 
·however, clarify an .ambi9'Uity that PaeBell noted and modify 
Rnle 51.2 to eliminate' the confusing reference· to sUbmisSIon. . . . 
Stipulations and settlements will be·accepted up until 30 days 
following the last day of hearing irrespective of when submission 
occurs • .. 
'Rule 51.5= - Contents of Comments 

.' 

Industrial Users urges that we remove the requirement 
that parties specify a proviSion oflaw .. supporting their request 
for a hearing on a contested stipulation. They arque that the· 
requirement places a burden on any party wishing to contest a 
stipulation or settlement and that removal of: the requirement. WOuld, 
reflect a commitment on the Commission's part to provide hearing 
whenever requested by a cont~stingparty. We believe that the: 
revisions we have made to the proposed rules amply reflect our 
eommitment to' an open process involving all parties. There are 
occasions' when hearinq, evenonacontested issue,. is'simplynot· 
required, for example, :when the contested issue is a·legal one, or 
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when the contested issue ot tact is non-material.. We do not think 
it unreasonaole to require any party who asserts that a hearing is 
required to, support that assertion with appropriate citation. 

PG&E suggests that we modify the rule to provide that a 
tailure to tile comments would constitute a waiver ot hearing 
rights only to the extent that such a right is not otherwise 
required by statute. We will :make this moditication. 
Rule 51.6 - contested stiRUlatioDS on4settlements 

So cal , SDG&E, PacBell" ORA. and 'rtmN all commented on this 
proposed rule. Socal proposes that the rule be redratted to' apply 
only to settlements since stipulations generally occur and are 
addressed in the normal cour~e ot hearing. SDG&E has similar 
concerns and rec,ommended that the proposed rules authorize, the '}J.J, 

to waivo appJ.ication ot tborules and. to' accept on the record 
stipulations 0' minor significance Which d.o,not control tho' outcome 
ot an issue. We will not remove stipulations.trom the rUle,. since 
it' is. contusing to have some .rules apply, to settlements, some to 
stipulations and some to' both. We will,. ,however, revise. it along . . ' 

the lines suggested, by SDG&E" which we think will have the sa:me 
ettect Socal intended •. 

The muehlarger issue 'concerning hearings on contested. 
settlements" whether they should: be, 'required in all cases,. the 
scope otthe hearing" and the scheduling of discovery, preparation. ' 
and the hearings were all the subjectot extensive comments. 

Socal urges, that Rule 51.6. ,apply'only it a settlement is 
contested on a material issue ot tact since legal,issues. may be 

disposed ot through the, briefing,~ process and protests that raise no: 
material, issue of fact require D.~ hearing .-SDC&E a.lso recommended. ;' 
language to cla.rify the Comluission~s authority to decline to: hola : ' -hearings where a substantial basis tor 'OPPOSition was not' 
presented.. PacBell' notes that-when a settlement or ,stipulation is'::' 
entered into atter ev±dentiaryhearings have been held, turther 

. ' 

hearings may not be' needed, and, recommends that. RUle 51 .. 6- so state. , • 
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TORN recommends that the entire rule b~ revised to 
provide that if the stipulation or settlement is contested the 
established procedural schedule ~or the proceeding shall remain 
intact and parties shall ~e permitted to conduct discovery, present 
testimony and cross examine witnesses as if the proposed 
stipulation or settlement had not been o!fered. This revision 
would, according to TORN, ~ivo objecting partie~ tho same 
procedural rights, time schedule" and opportuni-ty for participation 
they would have had' absent the stipulation or settlement. 

DRA and PacBell both address the scope of hearing on 
contested agreements. DRA's comments g~ to. the admissibility of 
discussions· of the parties leading up, to the aqreement and are 
adequately covered .by Rule 51.9' on Admissibility.. PacBell suggests " 

, that since the purpose of settlements or stipulations is to. narrow: 
the scope of hearings and' issues before the Commission, any 
hearings should be limited t~ the merits of the agreement and not 
the 'underlying positions of the 'parties.. It asks..t1iat the rul~be 
amended to. specify that this' is, the' sc6pe of the hearing •. 

We will revise the: l:Ule to" indicate .that 'discovery will, 
rather than. may, be provided when a stipulation or settlement is 
contested.. We caution parties,. however, tha-e most discovery should :' 
be well underway in any proceeding by the time a settlement or 
stipulation is proposed, especially since we have mo<1ifiedthe,rule, 
to. provide that a stipulation or settlement will not be considered . 
prior to the first prehearing conference.. . Further discovery may be ::' 

necessary once an agreement is proposed but we do not wish to see ' 
~ecessary delay because a party waited until a stipulation or 
settlement was proposed, to begin preparing its case. 

We will not adopt the TORN proposal to maintain a rate 
case plan schedule 'intact. if a stipulation or settlement is, 
contested. Once a stipulation or settlement is proposed,. we wish 
to move quickly to examine it, receive parties' comments, hear. 
parties' cases and decide the matter" providing earlier certainty, 
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ot outcome than would :be possi]:)le under a year-long rate case 
schedule and freeing up parties' resources so that they might be 

used productively in other proceedings. This moans that all 
partie~ will have to ~e91n proparat1on of their ca~o~ a~ ~oon a~ 
tho Notico ot Intont i§ tondoro4. Thi. .Ch44ulinq will ~41y 
create some ad.d.itional burd.en on the tront end of the process, :but 
it should substantially lighten the burden in the later portion. 

TORN and Industrial Users :both raise good points about 
the scope of the hearing and we will revise the rule to .provide 
that when material issues of fact are contested,. the commission 
will hold hearings on those matters. Stipulating parties will :be 
expec:t::-ed to testify as to their position on the issue(s)in 
question, and parties may cross examine and may put on a direct 
case of their own on the contested issue(s). We rec¢9nize that 
this broadens the scope o,f hearinqs previously envisioned· on 
contest~d stipulations or settlements, however we think the 
additio~ time well spent in developinq the substantial evidence 
necessary tor us to· issue a reasoned decision. 

We will also revise the ,rule to- make it clear that, ,we 
need: not go to hearing when a material issue of fact is not raised' 
or when the contested portion of a stipulation: or settlement 
involves purely legal issues;. 

:t.e.lStly, SOCal takOlSi.lluo ,with tho socond. paracp:aph of 
propolScd. Rulo 51.6 Which provi4011 that uncontoat4)d POrtioM of 
settlements may ~ severed and decided without further hearings., 
SOCal believes ,that parties t~ a settlement should:be able to­
include within.the terms ot the settlement whether issues are 
severable. It notes that often parties to a settlement will view 
it as. a complete package and would, nQi: want to::be a party to a 
settlement if the package were in any way modified_ SOca.l sugqests 
that the commission inform the-' parties that it would accept a 
settlement only it a specific element is added, deleted or, 
modified. The parties' could then, indicate whether they wish to-
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proceed with the settlement or withdraw it and proceed on the 
underlying application. SoCal states that it. will not participate 
in any settlement where the commission decision wpicks and choosesA' 
from a settlement package. 

We accept the proposition that parties have a right to 
have a settlement which was negotiated as a package considered as 
an indivisible whole and will eliminate that portion of Rule 51.6 
which indicates that portions of the settlement or stipulation can 
be severed and decided separately. We are deeply concerned 
however, about timing. We can easily foresee a·situation where a 
party will contest one or more material· issues of fact in a 
settlement, hearing will ~e had on those issues and a sUbstantial 
record developed that persuades us to adopt something other than 

what the stipulating parties aqreedto. The prol?lem. at this 
juncture is if the stipulating parties want togo to. hearing on the 
.entire underlying application with· their original litigation 
positions. rathe~ than, accept adopt'ion of less than the complete 
stipulation or settlement, how dO: we com.press a full blown .. hearing 
Schedule into the short time likely to remain in the year long rate 
case schedule or into· the time remaining tor a Permit Streamlininq 
Act matter? 

We invite parties' comments on this problem . and request 
their specific suggestions for procedural vehicles for notifying· 
stipulating parties that the Commission will not accept the entire 
stipulation or settlement as offered and a timetable forproeeeding 
after that notification. Suggestions must recoqnizethe right of 
third parties to hearing on contested issues and mustprovidefo= 
reasonable opportunity for further participation, briefing, 
d.ecision preparation and review, andpul:>lication of a "proposed 
decision under PO' Code section· 311 thirty days prior· to- final 
Commission action. '.rhis is a daunting task and we await' .with 
interest parties' scheduling suggestion$ • 
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~ 51.7 - Com;dssiQD BeiectiQD of a stipulation Qr settl~ 
TORN reconunends that we delete the languaqe in the rule 

follo~ing Hin the public interestN as unnecessary if we adopt 
TORN's suggested changes to Rule Sl.6. The chanqes we have made to 
Rule 51.6 render portions 9f RUle 51.7 surplus and we will modifY 
it accordingly. 

PG&E notes that in its present form Rule 51.7 does not 
indicate whether parties to a proceeding may request appeal or 
rehearing 9t a Commission rejection 9~ asett~ement or stipulation 
and reconunendsthat we indicate that the conunission will make any 
rejections by formal decision. We will not adopt PG&E's suggestion 
because ot the potential for delay in theunderlyinq proceeding. 
We think it best, ita stipulation or settlement is not going to be 
considered, to. proceed exp~ditiously to--hearinq on the matter 
i tselt rather than expend' time and resources preparing a formal 
order, placing it on the agenaa, issuing it,. -and then considering 
appeals 9f our decision to reject an. aqreement,. all, o,t whi<;:h, could, 
easily conswne two to tour month5' time., . We will,. however,. modity 
the languac;e ot the rule to indicate that we: will decline'to 
consider stipulations and settlements ,rather than rej ect them,. 
which implies a fo:mal action on our part. 
Eg1e 51.2 -tnadmissibili~ 

DRA,Socal and Edison· all raised concerns about this 
rule, each urging. 'that it. be made more specific as to. the scope ot 
matters that would be inadmissible under' this Rule. Socal 
suggested that all such matters be treated as contidential and not 
be disclosed to- any party- outside' 'the neqotiations. as well' as being 
inadmissible at hearing... Edison sUg9'ested that the inadmissibility 
provisions extend.,to.·preparation tor negotiations in addition to: 
the negotiatiOns themselves... Both Edison, and 50Cal reconunended 
that discovery of such matters be precluded as well as making them . 
inadmissible at hearing • 

. . 
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We will adopt these suggestions in the interest ot 
providing a climate that will foster open and frank discussions 
among parties during negotiations without concern that their 
statements may be used against them later in the proceeding or in 
any other proceeding. 

Addition of the confidentiality condition raises the 
question, not specifically discussed in any party's comments, which 
is: should negotiations be open t~ non-parties? Industrial Users 
urges that we include a-rule assuring all parties equal access t~ 
discussions or negotiations involving ORA. We have provided for 
this and we intend to' bind all parties to- the rule with regard to 
confidentiality. If we open stipulation or settlement conferences 
to non-parties, such as meml:)ersof the commission Advisory and 
Compliance Division, the administrative law judge, commissionerS. ~r' 
their staffs, the press or the general public, we have serious 

, . 
concerns about ouralJility t~ apply a confidentiality rule"to such. 
non~part'ies. ,FUrther" the ,presence of non-parties who, are not 

'bound by any confidentiality rules could, have a serious ""chilling 
ef'fect6 on the negotiations resul tlng in parties being' unwilling to'. 
discuss any position except their litigation position. 
Accordingly, we will' revise Rule 501.1 tOo provide that stipulation 
and settlement conferences occurring outsiae the hearin9' room. 
(which is a public foru:m.) shall not be open to" non-parties. We 
specifically invite comments-on this revision since it was not 
contemplated as part,of the original proposal. 
Rule 51.10 - Applicabi1fty 

PacBell suggests. that proposed rule ,apply only to­
proceedings commenced: after the adoption of. final rules on 
settlements and stipulations.. Our failure t~ specify when the rule: 
applied .was an oversight .. Because we ha.ve .on~oing proceedings in 
which settlements and stipulations may well be offered,. PacBell's 
suggestion, if adopted, would leave us with n~ framework within 
which t~process these' agreements_ We think it better to :make 'the 
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rules applicable to proceedings pending at the time of their 
adoption so that parties will know.what to. expect~ We will add the 
cautionary note, however,that the rules will be applied liberally 
to cases in progress so as not to create delay in the proceedings 
which would not have existed absent the rules. 
Rule 84 - Petition to Set Aside SUbmission 

PacBell suggests that the modification to this rule is . 
not necessary and. is potentially confusing.. We think the 
confusion,. if any, c.omes from the title of the rule rather than 

from its content. The. title and first sentence of the rule imply 
that submission occurs at the close of hearing rather .than at the 
filing of the last pleading or late filed exhibit. We will address 
this problem when we do our substantive revision of individual 
rules and. parties have notice of what we' propose... For the time 
being, we will adopt the modification as proposed since we regard 
it as necessary in the event that a stipula.tion or settlement is 
proposed after hearings have been completed_ 
Fitjdings of nCt ., .. 

l~ Decision S7-11-0S3 issued proposed rules governing 
stipulations and settlementS. in formal proceedings. :before the 
commission. The proposed rules were transmitted to· the o~tice of 
Administrative Law, published in the CAl itornia Register arid 
comments were'receivedfrom interested parties. 

2.. Substantial changes; to- the: proposed rules have been :made . : 
in response to comments and. fw:ther comments on' these' changes are 
necessary before we adopt final rules. 

3. Changes to Rules 42,43:, 44,.2', 4&, 48, 59, 81·.5,. and 82" . . . 

received no. comments and since they are merely.updating the , , . , . 

terminology it. is appropriate to- adopt these changes as final~ 
Concmions of Law 

1. Rules 42, 43·, 44.2', 4&,48,. 59',' 81.5 and 82 should be 
adopted. as final • 
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2. The revised rules governing stipulations and settlements 
should be transmitted to the Office of Administrative Law for 
republication and addition 1 comments should be sought. 

ORDER 

r.r- XS ORn that: 

1. Rules 42, /3, 44.2, 46, 48, 59, 81.5- and 82 as set forth 
in Appendix A are adopted as final ,rules. 

2-. The Exedtive Director, in coordination with the 
Administrative LaJ Judge Division, shal'l transmit a copy of this 
order and APpen~B setting torth revised rules governing 
stipulations and settlements to the Office of ,Adxninistrative Law in 
accordance With/any applicable provisions of the Government Code. 

3-. parties -who, wish to tile written comm~nts on the revised. 
rules shall flAe an original and '12 copies with th~ Docket Office 

( 

:by J\llle 13,. ~8S: and shall separately serve copies on tp.e Chiet 
Administrati Law Judge arid the Commission statf attorney. -
Because the ervice list in this proceeding is· long,. in lieu of 
service, pa.:r=-ies may notify all other parties that a copy of their 
eomments wi 1 be sent on request. 

is order is effective today. 
ted , at San Franciseo,. california. 

-).7 -

.... 

.,' 
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42. (Rule 42) Generally. 

APPENDIX A 
Page 1 

Applications and pleadings relating to matters not 
specifically mentioned in these rules shall be in compliance with 
Rules 2 through a, lS and 1&. Inquiries may be directed to the 
Bec%etary Executive Rirector of the Commission. An application tor 
authorization to, modify the subject matter of a previous related. 
proceedinq may incorporate such proceeding by reference. 

4J~ (Rule 43) Petitions for Modification or tor 
ExtensiQn of Time or Etfective Dat~. 

petitions tor modification of a Commission decision, or tor 
an extension of time to comply with a' commission order or for an 
extension of an effective date of a Commission order Shall indicate 
the reasons justifying relief and shall contain a certit"1cate or 
serviee on all parties. Petitions for modification, other than in 
hiqhway carrier tariff matters, shall only be filed to make lllinor 
chanqes in a commission decision or order. Other desired chang~ 
shall be by application for rehearing or by: a,new application. 
Requests for extension of time to comply', with::, decisions. or orders 
may also- be made by. letter to· the Secretary .Executive Director •. 
':Che letter shall indicate that a copy has 1:Ieeo sent to all parties. 

44.2. (Rule 44.2) Computation 2: Time. 

~he time witbinwhich any document may 1:Ie filed, as provided 
by any rule or statute or direction of the commission, the 
secretary Executiye pirector,. or the .presidinq officer, shall be so 
computed as to exclude· the first day.and include the· last day; 
provided,. that when the l~.st day of any such period falls on 
saturday, Sunday, or a holiday under the laws of this. State,. the 
computation of. time shall omit such day and include the· first 
1:Iusiness day thereafter. 

46 .. (Rule 4&) Rejection. ot Doeuments •. 

Documents which are not in sUbstantial compliance with these 
rules, commission orders .. or applicable statutes may be rejected .. 
I:f rejected, such papers will be with-an indication o"r the . 
cie:fieiencies therein. ~endered doc:u:ments which have been rej.ected.: 

. . 

I' H ", 
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shall not be entered on the Commission's docket. Acceptance of a 
document for !ilinq i~ not a determination that the document 
complies with all requirements of the Commission and is not a 
waiver of such requirements. The Commission, the Secreta:y 
Executive Director, or the presiding officer may require amendments 
of a document and the Commission or the presiding o~ticer may 
entertain appropriate petitions or motions in conneetion therewith. 

48. (Rule 48) Daily Calendar. 

A daily calendar ot newly tiled 'proceedings and proceedings 
set for hearing shall be available tor public inspeetion at the 
offices of the !tec:eta:y Executiye pir~ot in 'san Franciscc> and 
Los Angeles. The' daily calendar shall ,indicate the time and place 
of the next three regularly scheduled Commission meetings. (see 
Rule 81.5.) Printed copies of sucn calendar may be obtained by 
subscription at such price as may be established by the commission. 

S9. (Rule 59) Issuan~., 

Requests for subpoenas and subpoenas duces tecum should be 
made to the Executive Director in san Franciscc> or Los'Angeles. 
The subpoena or subpoena duces teewn shall be. issued, siqned and 
sealed,. but otherwise in blank. In appropr,iate. circumstances 
requests tor subpoenas and subpoenas' duces, tecum may be made to the 
comm1ssion, a Commissioner, an AssistMlt Sec:eta:y Assistant 
Executiye Director, or an Adlninistrati ve Law Judge. 

81.5. (Rule 81.5) commission Meetings. 

Commission meetinqs shall be held on a regularly scheduled 
basis for the purpose of considering andsiqning decisions and 
orders and taking sucn other action as the commission deems 
appropriate. The time and place, of these meetings will appear 
daily in the commission calendar, at least three weeks in advance. 
The ,meetings are open to the public.. An agenda of the meetinq is 
available from the Secreta:} Executive'pirector on request. N~ 
unscheduled meeting to- take action ,shall be held,. and no matter not 
on the agenda of a meeting shall bedeeided,unless there is a 
determination by the commission of an unforeseen emergency 
·condition • 
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82. (Rule S2) Setyice 0: Orders. 

Ooci$ion~ And ordcr$ =hAll ~e ~crved by the Secxetaty'5 
Exceut:l..x¢ pir9~:tor'G office ~y mailing copies thereof to the: 
pArtic$ of rccor4. When 8crvice i8 not accomplished by mail, it 
may be effected. by personal delivery of a copy thereof. When a 
party to an application proceeding has appeared by a 
representative, serviQe upon suCh representative shall be deemed to 
De.service upon the party • 

" . ' 

, . 

(END OF APPENDIX A) 
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The followinq article is proposed for addition to the 
Rules of Praetice and Procedure: 

Article 13.5 - stipulations and Settlements 

51. (Rule 51) Definitions. 

The following definitions apply for purposes of this article. 

(a) NPartyN or PartiesN means any person who has filed an 
appearance in the proceeding. _ 

C:b) NCommission Proeeedin9N.mea..~an applieation, complaint,. 
investigation or rulemaking :before the California Publie 
Utilities commission. . 

(c) NSettlementN means an agreement between some or all of 
the parties to· a Commission proceedin~ on a mutually acceptable 
outcome to the proceedings~ In addit10n to· other parties t~ an 
agreement,. settlements in applications must be signed-by the' 
applicant and ineomplaints,.. by the complainant, and defendant., 

• , f • 

Cd) NStipulationN means an agreement between some or all of 
the parties to a Commission proceeding on the resolution of MY 
issue of law or· fact material to the proceeding. 

(e) NContestedNdescribes a stipulation or settlement that 
is opposed in whole or part,. as provided in this article, by'any 
of the parties to' the proceedin9' in Which such stipulation or 
settlement is proposed for adoption by the Commission. 

(f) WO'ncontestedN describes a stipulation ~'r' settlement that 
(1) is filed concurrently by all parties to. the~proceedin9 in 
which such stipulation or. settlement is proposed for adoption. by 
the Commission;. or (2') is not contested by My party to the 
proceedinq within'the comment period after service of the 
stipulation or settlement on· all p~ies to the proceeding. 

51.l. (Rule 51.1) Proposal of Settlements or:. stipulations. 

(a) Parties to, a commission proceeding may stipulate t<> the 
resolution ·of any' issueo! law or tact material to the 
prOceeding, or may sottlo on a mutually accoptablo outcome to the 
proeeedinq, with or without rctiolvinglllatcrial iDSUCS. • 

, ; ~ . 
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(b) Prior to the formal filing of any stipulation or 
settlement, at least one conference shall be held with notice and 
opportunity to participate provided to all parties for the 
purpose of discussing stipulations and settlements in a given 
proceeding. Written notice of the date, time and place shall be 
furnisbed ~t least seven (7) days, in advance to. all parties to 
the proceeding. Notice of any suDsequent meetings maybe oral, 
may occur less than seven days, in advance and may be limited to, 
prior conference attendees and those parties. specifically 
requesting notice. ' 

, (c) Attendance at any stipulation.orsettlement conference or 
discussion condueted outs.ide' the puDlic hearinq room shall :be' 
limited to the parties to a proceedinq. 

Parties ,may by written motion propose stipulations or 
settlements. for adoption by the commission in accordance with 
this article. ~b.e motion shall' contain a statement of 'the 
factual and legal considerations adequate tOo advise the 
Commission and parties l\ot expressly' j,oining the agreement, of its 
scope and of the qrounds on whi9h' adoption is ,urged. " 

When"a settlement pertains to a, proceedin9' 'under the Rate, 
case Plan, the settlement must be' supported by a comparison ' 
exllibit indicating the impact of th~ settlement in relation to 
the utility~s application. If the participating staff supports 
'the settlement" it must prepare a' s;l.milar exhi))it 'indicating the 
impact of the proposal in relation to the issuesitcontestedr or 
would have contested, in a hearing. ' 

Cd) stipulations and settlements sh;~uld ordinarily not 
in~lude deadlines for Commission approval, however, in the rare 
case where delay. beyond a certain date would invalidate the basis 
for the proposal r the timing urgen~ must be ~learly stated and ' 
fully justified in the motion. 

(e) 'rhe commission will not approve '. stipulations or 
settlements, whether contested or uncontested,. unless the 
stipulation or settlement is reasonable in· light of the whole 
re~ordr consistent with law, ,and in the publi~ interest • 
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Parties to a Commission proceeding may propose a stipulation 
or settlement tor adoption by the commission (1) any time atter 
the tirst prehearing conference and (2) within 30 days atter the· 
last day ot hearing. 

Page 51.3. (Rule 51.3) Filing. 

Parties proposing a stipulation or settlement tor adoption by 
the commission shall concurrently tile their ~roposal in ' 
accorc1.ance with the rules applicable t,o- pleaa.l.ngs (See Article 
2), and shall serve the, proposal on all.' parties to the 
proceeding. '. 

51.4. (Rule 51.4) Comment Period. 

Whenever a party. to a 'proceeding- does not expressly join in a 
stipulation or settlement proposed tor adoption by the Commission 
in that proceeding,. such party shall, have 30' days trom the' date 

. of mailing· ot the stipulation or settlement within which to til-e· 
comments contesting- all or part ot the ,stipulation or ,settl~ent, 
and shall serve such comments on all parties: to the ·proceed'l.1lg. 
Parties shall have 15- days atter the comments' are tiled within 
which to tile reply comments... The assigned administrative law 
judge may extend the comment and! or response period. on m.otion and 
for good ~use. 

,5l.5. (Rule 51.5) conten~s of comments. 

A party contestinq a proposcdstipulation or settlement,must 
spocityin i t& eommonto tllO, portiOM ,ot tho ,&stipulation or 
'Httlamont that it'opposes.,. the, legal basisot'its·opposition,. 
and the tactual issues that it contests. Parties should indicate 
. the extent of their planned. participation at any hearing'. It the 
contestinq party asserts that hearing is required by law,. . 
appropriate citation shall be provided. Any tailure by a party 
to- file comments constitutes waiver by that, partyot all 
o]:)jections to the stipulation or settlement,. including the right 
,.to hearing to the extent, that such hearing is not othenrise . 
required by law. 

. , 
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51.6. (Rule 51.6) ~ntested Stipulmons ang Sd:tlement~. 

(a) If the stipulation or settlement is contested in whole 
or in part on any material issue of fact by any party,. the 
Commiss:Lon w:Lll schedule a hearing-on the eontested issue(s) as 
soon after the close of the comment period as reasonably 
possible. Oiscovery will be permitted and should be well 
underway prior to the close of .the comment period. Parties to 
the stipulation or settlement must provide one or more witnesses 
to testify concerning the contested issues and to undergo cross 
examination by contosting parties. contesting parties may present 
evidence and testimony on tho contested iZSUCG. 

(b) The Commission may decline to set hearing in any case 
where the contested issue of tact· is not material or where·· the 
contested issue is one of law. In the latter case, opportunity 
for briefs will be provide~. 

To ensure that the process. of considering' stipulations and 
settlements i~ in the public interest,. . opportunity may also be 
provided for ~dditional prehearing conferences and ~y other 
procedure deemed reasonable to develop the record on whieh the 
commission will, base its. decision .. ·. 

(e) The commission may decide the merits of contested 
stipulation or settlement issues without further application of 
these rules if the record conta£ns substantial evidence upon 
whieh to base a·reasoned decision.' .. 

(d) stipulations-may be accepted on the record in any 
proceeding and the assigned aaministrative law judge may waive 
application ot these rules to> the stipulation upon motion and for 
qood cause shown. 

51.7. (Rule 51.7) Commission R~jeetion Q! a ~ipu1ation or 
Settlement. 

The commission will decline to consider a proposed. 
stipulation or settlement without hearing whenever it determines 
that the stipulation or settlement is. not in the public interest. 
In that event,. parties. to- the stipulation or settlement :may 
either withdraw it or they may offer it as joint testimony at 
hearing on the underlyinq proceeding • 

'. 

'.> 
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51 .. 8.. (Rule 51 .. 8) Adoption Binding. No,!; 'Precedential .. 

Commission adoption of a stipulation or settlement is binding 
on all parties to the proceeding in which the stipulation or 
settlement is proposed. Unless the Commission expressly provides 
otherwise, such adoption does not constitute approval Of, or 
precedent regarding, any principle or issue in the proceeding or 
in any tuture proceeding .. 

Sl.9 (Rule 51 .. 9) InadmiGs1bili~. 

No statements, admissions,. or otf'ers to- stipulate or settle, 
whether oral or written, made in preparation ,tor, or during 
negotiations otstipulations or settlements shall be sUbject to. 
discovery, or admissible ia any evidentia-~ hearing unless agreed 
to. by all parties participating in the negotiation. 

All information obtaineddurin~' the course' ot negotiations:~ 
shall be treated. as contid.ential among. the'participating parties 
'and their clients and shall not: otherwise be disclosed outside 
the negotiations. without the consent o·f the partie's .. 

If a stipulation 'or 'settlement' is not'adopted by 'the 
commission,. the terms ot the proposed stipulation or settlement 
are also inadmissible unless their acllnissionis. agreed toby all 
parties joining in the proposal. 

Sl .. 10. (Rule Sl.10) Applieabilit"l_ 

These rules shall apply on and after. the,effective date of' 
the decision promulgating them in' all' formal proceedings 
involving gas" electric, telephone and Class~water utilities.. 

In proceedings whe.re all parties j,Qin in the proposed 
stipulation or settlement, a motion for waiver of these rules may 
be ~iled. Such motion should demonstrate, that the public 
interest will not be impaired by the waiver of these rules. 

Any party in other proceedings betore the commission may tile 
a motion shOwing good cause: 1:or applying these rules to­
settlements: or stipulationsinapartieular matter. SUch motion 
shall demonstrate that it is in the public interest to apply 
these rules in that proceeclinq.. Protests to: the' motion may be . 
oral or written. ' 
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h 11 ' . d . '/1' T e to oW1ng rule 1S amende to prov1de !~ !1 1nq 
settlements or stipulations after the eonelus~n of hearings: 

84 (RUle 84) Petition to Set Aside SybmiSS~. 
After conclusion of hearings, but be~e issuance of a 

deeision, a party to the proeeedin~ m~y-·erve on all other 
parties, and file with the commiss1on" ' petition to set· aside 
submission and. reopen the proceed.inqi or the taking of ad.di tions 
evid.enee, 2.X" m eonsiderl"tion 0: a ,'U'ttlement or stipulation 
llMer artiCle- 13. !!. Such pet1ti0X:,lBhall :speeity the facts. 
claimed. to eonstitute qrounc1f:. inpusti!1eation thereof, includ,ing 
material chanqes of fact or o~w alleqed .t~ have occurred sinee 
the conclusion of the hearing ~ .. It shall contain a .brief 
statement of proposed addi tio al evidence, and explain why such 
evidence was not previous~duced. '. 

4END . OF APPENDIX B) 
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