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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Rulemaking on the Commission’s own )

motion for purposes of compiling the )

Commission’s rules of procedure in )

accordance with Public Utilities ) R.84-12~028

Code Section 322 and considering ) (Filed December 19, 1984)
changes in the Commission’s Rules of )
Practice and Procedure. )
)

ORDER ADOPTING AND REVISING RULES
—FOR_SETTLEMENTS AND STIPULATIONS

By Decision (D.) 87-11-053 the Commission sent proposed y
rules governing settlements and. stmpulatxons to.all partzes torthzsx'. :
proceeding and requested that comments be filed by January 25, -
1988. The proposed rules were transmltted to the office of L
Adm;nxstratxve Law and were publlshed in the California Reg;ster on{f:ﬁ;

Cecember 4, 1987. Comments were received from Paclflc Gas and-
Electric Company (PG&E), Southern Callrornia Gas Company (SoCal),
Southern California Edison COmpany (SCE) , San{DLego Gas & Electric’
Company (SDGSE), Pacific Bell (Pacific), California Trucking
Association (CTA), T oward'UtilitY'Rate Normalization: (TORN) ,.
Industrial Users, and Division of Ratepayer Advocates (DRA) - _

We have considered all ‘the comments: €O the proposed rulesfpf
and have made substantial rev1smons to reflect the ooncerns raxsed.‘
Because these revmsions‘are so extensive, we will republ;sh these
rules (Appendlx B hereto) and, prov;de for a second round of .
comments. In doing this, we have. postponed by at least 60 days
having final settlement rules in place. We axe not anxious tor‘_;j
delay beyond the required comment period after the rules are B
republished and we hope that.parties’ comments will be confined to
the changes in the rules and will not repeet arguments.made-and
rejected previously.
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We will adopt the rules which have been amended to delete
obsolete references to the Commission Secretary and Assistant
Secretary since these changes are noncontroversial and we received
no comments on the proposed changes (Appendix A hereto).

Because these rules embark on a formalized procedure to
carry us through uncharted waters, we wish to reexamine them in
their entirety after completing at least one full rate case cycle
and are appropriate experimental period. We will ask for comments
and review the entire settlement procedure 24 months after we adopt‘
final settlement rules.

CTA takes issue with the second paragraph of proposed _
Rule 51.10, recommending that it be strlcken from the final adopted‘
Rule. This paragraph provides that any party'ln proceedmngs other
than gas, electric, telecommunications or large water proceedings

may apply to have these rules apply to settlements and stlpulatmong‘,t:'

in a particular matter. Anyone protesting ‘such. applxcatzon,must
demonstrate that it is not in the public interest to do so. CTA

ma;ntazns.that th;s,paragraph.places.an.unreasonable purden on

partlcxpants in ratemaking proceedxngs for. the. transportat;on
industry. These partxcxpants frequently represent themselves and .
lack the legal .expertise that CTA.belleves is necessary to respond ‘
to motions and to set forth legal’ argument. CTA further objects to
what it views as the automatic applicat;on.ot a r;gzd judxczal
st;pulation and settlement procedure to quas;—legislative
transportation proceedings at the request of a single moving party ‘
CTA maintains that this ertectively‘restrxcts parties’ rights to
meaningful particmpation in Commxsslon.proceedlngs.that d;rectly
affect them and thereby denies.their right to hearing.

We are concerned that: we have Placed a heavy burden on ‘
anyone wishing to protest this prooedure and: will delete the 1ast
sentence of the second paragraph of Rule 51. 10. We will not, .
nowever, strike the remainder of the paragraph. Without the opt;on o
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of applying these rules to other types of proceedings, we are left
in those proceedings with pg rules to apply to any stipulation or
settlement that might be offered. That situation is exactly what
led us to propose these rules for stationary utilities, so that
when a stipulation or settlement was offered, there would be a
framework within which to proceed. We are not convinced that we
should deny parties in transportation proceedings the oppeortunity
to argque that this framework would serve the public interxest in
specific cases, but by deleting the last sentence, we have placed -V
the burden of demonstrating the public interest on the proponents
rather than on the protestants. We will permit protests to such
motions either orally or in writing. . _

TURN and Industrial Users take vigorous exception to the
entire concept of contested settlements, arguing that the process
set forth in the proposed rules sharply reduces any meanlngtul
participation by the ‘nonagreeing intervenors. They propose .
specific changes. to the rules., 1ncluding mandatory discovery, qual‘
access to discussions or negotiations 1nvolvxng DRA, retention of
the current rate case plan schedule. and full ‘hearings with
opportunity for any party to present.its case and to cross examlne :
other parties ‘on the merits of. the issues themselves and not just |
on the terms of the settlement. A number of these proposals have
merit and will be- d;scussed under. the ind;vidual rule subheadings
below.

Of the parties opposing the rules, TURN is the most
emphatic in its opposition. Its closzng comment reads ~This
Comnission must not adopt a rule that would permit the abrxdgement

of some parties' participation just because some other parties havc[ ‘;h

reached a common position.” In. response, we repeat the commitment
made in D.87-11-053 that in drafting these rules we have tried to
keep the process of stipulations and settlements open and
accessible to all parties while preserv;ng the efficiencies
inherent in disposing of matters:without extended hearings. The
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modifications we make today to the proposed rules reflect and
extend this commitment and respond substantially to the concernc
voiced by the opposing parties.

The remainder of the commenting parties generally
supported adoption of the rules but suggested modifications which
will be discussed under the individual rule subheadings below.
Rule 51(2) = TpParty”

PacBell has asked to have the definition of a ~“Party”
clarified by defining the texm ~indicated intent to participate”.
Because we are changing the timeframe in which stipulations and
settlements may be considered, we no longer find it necessary to
include this phrase and will revise the7de£initionso£ 7paxty” to
apply to all those who have filed a formal appearance in the
proceeding.

&!]Q 5] m) - 'QQM]-EE].QD. nmmjng' ‘

'PG&E proposes to have the definition of ”Commission
Proceedxng amended to include filed and accepted Notices of.
Intent, TURN proposes to delete references to Notices: of’Intent at
all as being too early in the proceeding to provide meaningful
opportunity for_analysis, and PacBell proposes to eliminate
complaints from the nroceedingsitofwhich these xrules apply-

We will adopt TURN‘s suggestion and eliminate the term

Notice of Intent altogether., In doing this, we note that there aremz'"‘

frequently substantial changes from the Not;ce of Intent to the

Application and recognize that the Applicatxon is the document that;”'

represents what the utility is asking :or and that it is the’
document noticed to the public. We thlnk,all parties and the
general public will be best served it the document that is to be ,
the starting place tor stipulatmons and settlements be the docnment»
that is actually before the Commission and the publ;c. That

document is the Application. L 'f,u

our resolution of thi5~issue renders moot -the. suggestions
of PG&E and SoCal that we permlt the reopening of prevmously
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decided cases to receive stipulations and settlements in lieu of
requiring the utility to go through the preparation of a Notice of
Intent and an Application. We recognize that this process uses
utility resources, however, it gives us, the general public, and
all the participants a complete look at a future test year instead
of a selective look at certain elements from a prior proceeding.
Additionally, should the stipulation or settlement not be adopted,

everyone, including the utility, is substantially further ahead inn'g. | :

the process if the application has already been filed. ‘
with respect to PacBell’s proposal, we are not. persuadedjjﬁ7
that we should remove complaints from the types of proceedings to
which these rules will apply. Past experience tells us that most:
of the complaints that come before us have only two parties. These
two parties can move to waive application of these rules under ““
Rule 51.10, and we suspect that, for the most paxt, thls is what
will happen. Pacific’s concern.about thxrd part;es to~complalnts
forcing a hearing on issues that have been settled between the
#real parties in interest# is misplaced. When.thlrd parties have "
been granted leave to intervene under Rule 53, they have alrea&y{ ‘
had to make averments that are reasonably pertinent to the issues
presented in the complalnt in support of that 1nterventlon. To
deny them the opportunlty to explore any settlement or stlpulatzon
between the “real parties in interest” lgnores the showing they
have had to make to become partles to- the complaint and effect;vely
shuts them out of the process bezore they ever have an opportunzty
to present their concerns in a rormal setting. We are unwlllzng to
do this and will not adopt PacBell's proposal.
‘ PG&E objectszto the definition of settlement as -
overbroad, .8ince as presently worded it allows partles other-than :
the moving party to ‘enter into settlement agreements which, it
adopted, would termlnate the appllcation in a manner potentlally
adverse to the applicant’s interest. Although ve thlnk it h;ghly
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unlikely that we would be presented a settlement that did not o
involve the moving party, in an abundance of caution, we will adopt :‘; -
PG&E’s suggestion to change the definition. Because PG&E’S
proposed language requires an additional definition, we will not
use it, but will instead add the following sentence to the
definition: “In addition to any other parties entering into the
agreement, settlements.in'application proceedings must be sigmned by .
the applicant and in complaint proceedings must be signed by the _'fﬁﬂ7 i
complainant and defendant.” | . ‘ RERERN

PG&E proposes-that the language in thisrsection be
modified to indicate that the comparison exhlblt submitted to
explain the impact of ‘the proposed settlement is also appropriate ‘
when a Notice of Intent, rather than a formal application, ‘has been
filed. Since we have decided that we will not consider :
stipulations or settlements until a formal application is filed,
PG&E’s suggestion will not be adopted. :

PacBell suggests that we clarify who "participating ,
Staff” is. This term was chosen deliberately to avoid cumbersome
language pOlntlng out the DRA is the participeting Stafx in
applications under the rate case plan for energy and Lo
' telecommunications-utilities and CACD is ‘the participating Stafr in R
applications under the rate case plan fox Class A water utilities.h‘,”‘
We do not perceive the need. for further clarification in the rule -
itself. We have. added a provision, as a caution, that restricts:
settlements to the issues in the prooeeding at hand so that partie"
do not attempt to extend the settlement to other proceedings or to
issues which may come before the Commission at some-:utuxe date. i

This Rule concerns the timing of the filing of :
stipulations and settlements. - As-preViously discussed, we will not
entertain stipulations and- settlements at least until the to:mnl
application has been filed. TURN suggestsvthnt they not be
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entertained before the first prehearing conference (Day 40, usually
late January or early February under rate casc plan proceedings).
DRA suggests that they not be entertained until after distribution
of staff exhibits and testimony (unless staff is not a party to the
proceeding or has indicated that it will not distribute exhibits
and testimony) .

The DRA proposal has appeal, since having the DRA
position in the public domain before entertaining stipulations or
settlements would clearly join the’ issues for all participants. We
are concerned, however, that under the rate case plan for energy

and telecommunications applications, such exhibits (including rate |

spread) are not due until Day 84. (usually*mid March). If
settlements may not be filed berore this date, it places great .
pressure on other rartlclpants, and ultinntely on the Commission
itself, to act on the settlement hast;ly.‘ If, for example, a
settlement is not filed by the time hearlngs would normnlly ‘start ‘
(Day 91 or early Aprxl), the hearlng process’ which must follow—w:llﬁ
by necessity be compressed and accelerated if we are to complete
the proceeding: wmthln one year from the date the nppllcatlon.wns
filed. The tlmlng problems are exacerbated in proceedings whxch ;
have statutory dex 2dlines under the Pernlt Streamllnlng Act. Such‘ L
pressure serves no one well. :
We wlll 'instead adopt TURN's suggestlon ‘that stlpulatlons“”
and settlements,be filed no'earller than the first prehearlng
conference. Undexr the current rate case plan this is Day 40 (mid-
February) and in other proceedings may be’ substantlally earlier.
We stress that tho rate case plan is undexgoing recxamination in
R.87-11-012 and any reference in this. ‘decision to deadlines or
timeframes undexr the rate cnse plan refer only to the current plan.;
We do not necessarlly intend to bind ourselves to. similar - o
timeframes for the future. We will simply" use the prehearing -
conference, whenever it may occur, as the benchmark for flllng
proposals of stipulatlon or settlement-
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In discussing timing, neither DRA nor TURN addressed the
issue, raised by Industrial Users, of when settlement discussions
(as opposed to the formalized settlement proposal) take place and
who receives notice of and the ‘opportunity to participate in such
discussions. D.87-11-053 specifically did not provide for notice
of these discussions to all parties in the interest of facilitating;
opportunities for agreements. Industrial Users argues that to
exclude interestedeparticipants from the earliest phase of the e
stipulation/settlement process gives DRA and any party in agreemcnt"
with it an inordinate “leg up”. Industrial Users believes that thet
rationale for such exclusion stated in D.87-11-053 gives
insufficient weight to the fact that the differences among the |
participants will surface sooner or latex, whether in a subseqﬁent~‘
hearing or in some other way. Thus, exclusion:of some participants{
in the early stages of any settlement process.does not produce ‘any -
greater efficiencies and may well be less efficient. tor want ot all
viewpoints as the settlement is formulated.

To the extent that inclusion of other part1c1pants in the ‘
development of the settlement resolves their concerns early zn the }:*
process it reduces and possibly eliminates subsequent: oppos;t;on to
the settlement when it is !ormally proposed. Such a result is both
efficient and desirable. On the other hand, we are nindful ‘that 1n
the real world, the very prellmlnary discussxons of settlement are
mach more likely to take place in a ”one on one” setting than in a
large meeting. At some point initial feelers develop into '
substantive discussions, give and take beglns~to'occur and a joznt
agreement starts to jell. After reflecting on Industrial Users’
comments, we conclude that somewhere in this contxnuum it is .
1mportant that the process be opened. up«and other parties 1ncluded o
but we hesitate to pick an arbitrary point and requxre notxrxcatlon
of all settlement discussions after that: po:.nt. Accord;mgly, we
will not revise Rule 51.1 tofrequire notlce of. settlement o S
discussions as of a specitie_time;_ We will provide that the o V/{@
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settling parties give at least one notice and convene a settlenment
conference including all parties prior to filing the settlement
document by the settling parties. In requiring only one formal
settlement conference we rely on the good faith of the settling
parties in not unnecessarily excluding other participants during
the formative development of the settlement. We strongly urge
their inclusion in the settlement process at the earliest
productive point so that their views may be aired, and possibly ‘
resolved, in the informal arena without the necessity of protests .
and subsecquent hearing. '

In addition to the notice requirement set forth above, we'
have made a substantial addition to'Rule 51.1 by providing that -
non-parties may not attend stipulation and settlement meetings
conducted outside the publlc forum of the hearxng room. Further
discussion of this issue appears under Rule 51 9 concernlng ‘
inadmissibility and conridentiallty. :

We remind all parties that. stipulation and settlement
conferences are most successful when all partlcxpants discuss
frankly and openly the problems ‘invelved and where the prevaml;ng
climate is conducive to~admis»ions and concessxons- We expect all
participants to conduct themselves. accordingly-‘

SoCal argues that settlements and’ stlpulatlons ought to. - .

be accepted at any time prior to the issuance of a final Comm;ss;oh
decision. We are not convinced. that there is any value to a- .
stipulation or settlement presented later than 30 days a:ter the
last day of hearing. At this point there are no.longer any
et!xciencies associated with further. stlpulations or settlements -
and they only sexve to delay or interrupt an’ orderly decxs;on-“
making process. We will not adopt SoCal’s suggestion. We wxll,
however, clarxty an ambigumty that PacBell noted and modify

Rule 51. 2 to eliminate the-confusing re!erence to submissxon.
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Stipulations and settlements will be accepted up until 30 days
following the last day of hearing irrespective of when submission
occurs.,

Rule 51.5 = cContents of Comments

Industrial Users urges that we remove the requirement
that parties specify a provision of law supporting their request
for a hearing on a contested stipulation. They argue that the
requirement places a burden on any party wishing to contest a
stipulation or settlement and that removal of the requirement‘woﬁldf
reflect a commitment on the Commission’s part to provide hearing
whenever requested by a contesting party. We believe that the
revisions we have-made'tortheeproposed‘rules amply reflect our
commitment to an open process involving all parties. There are
occasions when hear;ng, even on a contested ;ssue, is sxmply not
required, for example, when the contested issue is a legal one, or.
when the contested issue of fact is non-material. We do not thlnk ,
it unreasonable to require any party who asserts that a hear;nq is!
requ:red to support that assertion with approprlate cltatron.

PG&E suggests that we modify the rule to provide that a
failure to file comments would constxtute a waiver of hearing
rights only to the extent that.such a right is not otherwzse
required by statute. We will.make_this nodification.

SoCal, SDG&E, PacBell, -DRA and TURN all commented on thla _
proposed rule. SoCal proposes that the rule be redrafted to apply: S
only to settlements since stipulations generally occur and are"
addressed in the normal course of hearing.~ SDG&E has similax
concerns and recommended that the proposed rules authorize the ALJ
to waive appllcatlon of the rules- and to accept on the record -

stipulations of minor signzfxcance whxch do not control the outcomeLKe*

of an issue. We will not remove stipulations from the rule,‘smnce
it is confusing to have some xules apply to gettlements, some to @“
stipulations and some to both. We will, however, revise it along
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the lines suggested by SDG&E, which we think will have the same
effect SoCal intended.

The much larger issue concerning hearings on contested
settlements, whethexr they should be required in all cases, the
scope of the hearing, and the scheduling of discovery, preparation
and the hearings were all the subject of extensive comments.

SoCal urges that Rule 51.6 apply only if a settlement is’
contested on a material issue of fact since legal issues may be
disposed of through the brieting process and protests that raise no
material issue of fact require no hearing. SDG&E also recommended |
language to clarify the Commission’s authority to decline to hold
hearings where a substantial basis for opposition was not

presented. PacBell notes that when a settlement ox stipulation is o

entered into after evidentiary hearings have been held, further o
hearings may not be needed and recomnends,tnat]Rnle-51.6_sevstate.f,
TURN recommends that the entire rule be revised to
provide that if the stipulation‘or settlement is contested the
established procedural schedule for the proceeding shall remain ‘
intact and parties shall be permitted to conduct discovery, present"
testimony and cross examine witnesses as if the proposed :
stipulation or settlement had not been offered. This revision
would, according to TURN, give objecting parties the same

procedural rights, time schedule, and opportunity for partic1pation}_ o

they would have had absent the stipulation ox - settlement-

DRA and PacBell both address the scope of hearing on’
contested agreements. DRA’sS comments go to-the admlSSlblllty of
discussions of the parties 1eading up to the agreement and are:
adequately covered by Rule 51.9 on Admissibility. PacBell suggests '
that since the purpose oz'settlements.or‘stipulations is to narrow,
the scope of hearings.and issues berore the Commission, any :
hearings should be limited to the merits of the agreement ‘and not
the undexrlying positions of the parties- It asks that the rule be
amended to specify that this is the scope of the hearing.
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We will revise the rule to indicate that discovery will,
rather than may, be provided when a stipulation or settlement is
contested. We caution parties, however, that most discovery should
be well underway in any proceeding by the time a settlement or
stipulation is proposed, especially since we have modified the rule
to provide that a stipulation or settlement will not be considered
prior to the first prehearing conference. Further discovery may be
necessary once an agreement is proposed but we do not wish to see
unnecessary delay because a party waited until a stipulation or
settlement was proposed to begin preparingeits3casee'

We will not adopt the TURN proposel to maintain a rate
case plan schedule intact if a stipulation or settlement is '
contested. Once a stipulation or settlement is proposed, we wmsh
to move quickly to examine .it, receive: partmes' comments, hear
parties’ cases and decide the matter, providing earller certa;nty
of outcome than would be possible under a year—long rate case
schedule and freeing up-parties' resources so«that.they maght be:
used productively in other proceedings. Thls,meanstthat all
pafties will have to begin preparation of their cases as soon as
the Notice of Intent is,tendered. Thls ‘scheduling will. undoubtedly
create some additional burden on the front end of the process, but’
it should substant;ally lighten.the burden in the later port;on.r'”

TURN and Industrial Users both raise,good peoints’ about
the scope of the hearing and we will revise the rule to-provide
that when material issues of fact are contested . the Commission
will hold hearings on those matters. Stipulating parties will be
expected to testify as to their position on- the issue(s) in B
question, and parties may'cross examine and may put on a direct
case of their own on the contested issue(s). 'We recognlze'that
this broadens the scope of hearings previouslygenvisioned‘qn
contested stipulations or settlements, however we think the’ »
additional time well spent in developing the substantial evidence . -
necessary for us to issue a rea.sened“deci-sion.‘ o
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We will also revise the rule to make it clear that we
need not go to hearing when a material issue of fact is not raised
or when the contested portion of a stipulation or settlement
involves purely legal issues.

Lastly, SoCal takes issue with the second paragraph of
proposed Rule 51.6 which provides that uncontested portions of
settlements may be severed and decided without further hearings.
SoCal believes that parties to a settlement should be able to
include within the terms of the settlement whether issues are
severable. It notes that often parties to a settlement‘will'view
it as a complete package and would not want to be a party to a
settlement if the package were in any way modified. SocCal suggests
that the Commission inform the parties. that it would accept a
.settlement only if a specific element is added, deleted or
modified. The parties could then indicate whether they w1sh to
proceed with the settlement or withdraw it and proceed on the
underlying application. SoCal states that it will not participate‘

in any settlement where the Commission dec;sion.”plcks and chooses'
from a settlement package. . ‘
We accept, in basic fairness to the settling parties,
that a settlement which was negot;ated as a. package should be
considered as an indivisible whole. . We will eliminate that portlon

of Rule 51. 6~wh1ch 1nd1catesrthat portions of the settlement or
stipulation can be severed and decided separately;. We are deeply
concerned however, about. timing. We can easily foresee -a s;tuat;on ‘
where a party will contest one. ox more materxal issues of fact in a 3
settlement, hearing will be had on those lssues and a substantlal }
record developed that persuades us to adopt something other than
what the stipulating parties agreed. to. The problem.ht this’
junctura is 4L the stipulating pnrtiou want to go to hurinq on tlw
entire underlying application: with.their original 1itigation
positmons rather than  accept adoptlon of less than the complete
stipulation or settlement how do.we compress a full. blown,hearlng
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schedule into the short time likely to remain in the year long rate
case schedule or into the time remaining for a Permit Streamlining
Act matter?

We invite parties’/ comments on this problem and request
their specific suggestions for procedural vehicles for notifying
stipulating parties that the Commission will not accept the entire
stipulation or settlement as offered and a timetable for proceeding
after that notification. Suggestions must recognize the right of
third parties to hearing on contested issues and must provide for
reasonable opportunity for.:urther‘participatioh,'briering,
decision preparation and review, and publication of a proposed.
decision under PU Code Section 311 thirty days prior to final
Commission action. This is a daunting task and we await with
interest parties’ scheduling suggestions;

TURN recommends that we: delete the language in the rule
following “in the public interest” as unnecessary if we adopt P
TURN’s suggested changes to Rule 51. 6. The changes we have made: to‘
‘Rule 51.6 render portions of Rule 51.7 surplus and we will modlry 4
it accoxdingly. ‘ ‘

PG&E notes that in its present :orm Rule 51.7 does not
indicate whether parties to a proceed;ng may request appeal or

ao

rehearing of a Commission rejectmon or 2 settlement or stlpulat;on ‘T.YQ

and recommends that we indicate that the Comm1551on.w;ll make .any

rejections by formal decision. We will not adopt PG&E’S suggestzonj““*'ﬁ

because of the potential for delay in the- underlying proceeding.. i
We think it best, if a stlpulation ‘or settlement is not going. to~bej_
conszdered, to proceed expeditiously to hearing on the matter o
itself rather than expend  time and . resources preparing a formal
order, placing it on ‘the agenda, issuing it, and-’ then cons;derlng
appeals of our decision to reject an. agreement, all of wh;ch could
easily consume’ two~to four months’ time. We will, however, modlfy
the language of the rule to-indicate that ve- will decline to o




R.84-12-028 ALJ/MCC/fs *

consider stipulations and settlements rather than rxreject them,
which implies a formal action on our part.
Rule 51.9 — Ypadmissibilit

DRA, SoCal and Edison all raised concerns about this
rule, each urging that it be made more specific as to the sCope of
matters that would be inadmissible under this Rule. SocCal
suggested that all such matters be treated as confidential and not
be disclosed to any party outside the negotiations as well as.beinge
inadmissible at bearing. Edison suggested that the inadmissibility
provisions extend to preparatmon ror negotiations in addition to -
the negotiations themselves. Both Edison and SoCal recommended :
that discovery of such matters be precluded as well as maklng them f
inadmissible at hearing. o : )

We will adopt these suggestions in the interest oz
providing a climate that will foster open and frank dxscussxons
anong partxes during negot;at;ons ‘without concern that,thelr ‘
statements may be used against them latexr in the proceeding or in

any other proceeding. We invite part;es’ comments on the impact o!ﬁ::?f'

the inadmissibility provzszon on conduct of future proceedings. and
whother they anticipate any problomu with aiscovery or othcrwiso asﬁ
a result of this provision. - : : ;

‘Addition of the confldentlallty condition ra;ses the

question, not speczfmcally dxscussed in any party’s comments, whxch* e

is: should negotiations be open to non-parties? If we open’
st;pulatmon or settlement conferences to-non—partxes, such as‘
nembers of the Commxsslon Advisory and Compliance Division, the
adm;nistrative law judge, Commissxoners oxr their staffs, the press *
or the general public, we have serious concerns about our abll;ty
to apply a conradentiality rule-to such non-parties. Further, the j
presence of non-parties-who are not' ‘bound by any confldentialzty |
rules could have a serious ’chilling ettect( -on the negotzatzons

resulting in parties being unwilling to discuss any position‘except\_nu“

their litigation position. Accordingly, we will revieepRule'51;1=j?:W'
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to provide that stipulation and settlement conferences occurring
outside the hearing room (which is a public forum) shall not be
open to non-parties. We specifically invite comments on this
revision since it was not contemplated as part of the original
proposal. '
Rule 51.10 = Applicabilit

PacBell suggests that proposed rule apply only to
proceedings commenced after the adoption of final rules on
settlements and stlpulations. Our :allure to specify when the rule
applied was an oversight. Because we have ongoing proceedings in
which settlements and stipulations may well be offered, PacBell’s
suggestion, if adopted, would leave us with no framework within

which to process these agreements. We think it better to~make»the o

rules applicable to proceedlngs pending at the time of their
adoption so that parties will know what to expect. We will. add the
cautionary note, however, that the rules will be applied liberally
to cases ln‘progress so as not to create delay in the proceedings
which would not have existed absent the rules.

Rule 84 — Petition to Set Aside Submission ‘

. PacBell suggests that the modification to this rule is
not necessary and is potentxally'confuslng- We thlnk.the
confusion, if any, comes from the title of the rule rather than
from its content. The tltle and first sentence of the rule lmply
that submission occurs at the close ot hearing rather than at the
£iling of the last pleading or late filed exhlblt. We will’ address
this problem when we do our: substantive rev;sson or individual
rules and parties have notice of what we propose. For the time
being, we wlll adopt the modlficetion as proposed since we regard
it as necessary in the event that a. stipuletxon or settlemen: is-
proposed aftter hearings have been completed.

indi . : o o
1.. Decision 87-11-053 issued proposed rules governing.
stipulations and settlements in formal proceedlngs ‘before the
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Commission. The proposed rules were transmitted to the Cffice of
Administrative Law, published in the California Reqgister and
comments were received from interested parties.

2. Substantial changes to the proposed rules have been made
in response to comments and further comments on these changes are
necessarxy before we adopt final rules.

3. Changes to Rules 42, 43, 44.2, 46, 48, 59, 8l. 5 and 82
received no comments and since they are merely updating the
terminoleogy it is approp:iate‘to-adopt-these»changes as final.
conclusions of Law

1. Rules 42, 43, 44.2, 46, 48, 59, 81.5 and 82 should be
adopted as final.

2. The revised rules governing stxpulatlons and settlements?*qum

should be transmitted to the Offlce of Administrative Law for
republication and additional comments should be sought.

O R D ER

IT IS ORDERED that: S

1. Rules 42, 43, 44.2, 46, 48, 59, 81.5 and 82 as set :orth];,

in Appendix A are adopted os :inal rules.. ) : g

2, The Executive Dﬂ.xarm, in coordimtﬁ.on with the
Adnministrative Law Judge Division, shall transmit a copy of this o

ordexr and Appendix B-sett;ng ‘forth revised rules governlng ‘

stipulations and settlements to the office of Admin;stratmve Law 1n

accordance wlth,any appl;cable provxsions of the,Government cOde..;
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3. Parties who wish to file written comments on the revised
rules shall file an original and 12 copies with the Docket Office \/
by June 30, 1988 and shall separately serve copies on the Chief
Administrative Law Judge and the Commission staff attormey.

Because the service list in this proceeding is long, in lieu of
service, parties may notify all other parties that a copy of their
comments will be sent on request. |

This order is effective today.

pated _ APR27 1988 , at San Francisco, California.

1 CERTIFY THAT THIS o&cxs.ﬂ" :
WAS APPROVED ‘BY THE/ABUY
com‘sszoxz-:as TODAY.‘

s

. !/,5

JJM{
Vnc*or Wu..sar, Jotm‘wo Damcmr

Ao
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42. (Rule 42) Genexally.

Applications and pleadings relating to matters not
specifically mentioned in these rules shall be in compliance with
Rules 2 through 8, 15 and 16. Inquiries may be directed to the

of the Commission. An appllcatlon for
authorization to modify the subject matter of a previous related
proceeding may mncorporate such proceeding by reference.

43. (Rule 43) Petitions for Modification or for

Petitions for modzf;cat;on of a Commission decision, or for
an. extension of time to comply with a Commission order or for an
extension of an effective date of a Commission order shall indicate
the reasons justifying relief and shall contain a certificate of :
service on all parties.  Petitions for modification, other than in p'
highway carrier tariff matters, shall only be filed to make minor
changes in a Commission decision or order. Other desired changes
shall be by application for rehearing or by a new application. ‘
Requests for extension of time to comply with decisions or orders
nay also be made by letter to the Executive Director. N
The letter shall indicate that a copy‘has been sent to all partles-"[

44.2. (Rule 44.2) Computation of Time.

The time with;n which any document may be filed, as provldedj_»a(

by any rule or statute or direction of the Commission, the

Executive Director, or the presiding officex, shall be so
computed as to exclude the first day and include the last day:
provided, that when the last day of any such period falls on
Saturday, Sunday, or a holiday under the laws of this State, the .
comgutatlon of time shall omit such day and include the first
business day thereafter.

46. (Rule 46) mm;mLMMh

Docunents wh;ch are not in substantxal compliance with these
rules, Commission orders, or applicable statutes may be rejected.w‘
If rejected, such papers will be with an indication of the

deficiencies therein. Tendered documents which have been rejected
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shall not be entered on the Commission’s docket. Acceptance of a
document for f£iling is not a determination that the document
complies with all requirements of the Commission and is not a
waiver of such requirements. The Commission, the Secretary
Executive Director, or the pre51d1ng officer nay requlre amendments
of a document and the Commission or the presiding officer may
entertain appropriate petitions or motions in connection therewith.

48. (Rule 48) Daily Calendar.

A daily calendar of newly filed proceedings and proceedings .
set for hearing shall be available for public inspection at the
offices of the Secretary Executive Director in San Francisco and
- Los Angeles. The daily calendar shall indicate the time and place
of the next three regularly scheduled Commission meetings. (See
Rule 81.5.) Printed copies of such calendar may be obtained by ‘
subscription at such price as may be established by the Commission.:

59. (Rule 59) Issuance.

Requests for subpoenas and subpoenas duces tecum should be
made to the Executive Director in San Francisco or Los Angeles. -
The subpoena or subpoena duces tecum shall be issued, signed and
sealed, but otherwise in blank. In appropriate circumstances . ‘
requests for subpoenas and subpoenas duces tecum may be made to the'
Commission, a Commissioner, an ‘ :

Assistant—3ecretary
Exggu&;_g_g;:gg:gz or an Administrative Law Judge.
81.5. (Rule 81.5) s.qmmamn_nee.ﬁng.&-

Commission meetings shall be. held on a regularly scheduled
basis for the purpose of considering and signing decisions and
orders and taking such other action as the Commission deens -
appropriate. The time and place of these meetings will appeaxr
daily in the Commission calendar at least three weeks in advance.
The meetings are open to the public. An agenda of the meeting is -
available -from the Secretary Executive Director on request. No -
unscheduled meeting to take action shall be held, and no matter not.
on the agenda of a meeting shall be decided, unless there is a-
detgimination by the Commission of an. unforeseen emergency
condition. ,
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82. (Rule 82) Sexvige of ordexs.

Decisions and orders shall be sexved by the
Executive Director’s office by mailing copies thereof to the
parties of record. When service is not accomplished by mail, it
may be effected by personal delivery of a copy thereof. When a
party to an application proceeding has appeared by a
representative, service upon such representative shall be deemed to
be service upon the party.

(END OF APPENDIX A)
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The following article is proposed for addition to the
Rules of Practice and Procedure:

Article 13.5 - Stipulations and Settlements

51. (Rule 51) Definitions.
The rcllowing definitions apply for purposes of this article.

(a) ”Party” or Parties” means any person whe has filed an
appearance in the proceeding. _ :

(b) mComnission Proceeding” means an application, complaint,
investigation oxr rulemaking before the California Public
Utilities Commission. ,

(€) ‘#Settlement” means an agreement between some or all of
the parties to a Commission proceeding on a mutually acceptable
outcome to the proceedings. In addition to other parties to an
agreement, settlements in applications must be signed by the
applicant and in complaints, by the complainant and defendant.

(d) ~Stipulation” means an agreement between some or all of
the parties to a Commission proceeding on the resolution of any
issue of law ox fact m;terial_tOxthe_proceeding. ~ L -~

(e) “”Contested” describes a stipulation or settlement that e
is opposed in whole or paxt, as provided in this article, by any =
of the parties to the proceeding in which such stipulation or
settlement is proposed for adoption by the Commission. *

(£) “Uncontested” describes a stipulation or settlement that .
(1) is filed concurrently by all parties to:the proceeding in -~ . ' ..
which such stipulation or settlement is proposed for adoption by - -
the Commission, or (2) is not contested by any party to the S
proceeding within the comment period aftex service of the .
stipulation or settlement on all parties to.the proceeding.

51.1. (Rule 51.1) RProposal of Settlements ox Stipulations.

(a) Parties to a Commission proceeding may stipulate to the = .
resolution of any issue of law or fact material to that - .
proceeding, or may settle on a mutually acceptable outcome to

that proceeding, with or without resolving material issues.




R.84=-12-028 ALI/MCC/ltg =

APPENDIX B
Page 2

Resolution shall be limited to the issues in that proceeding and
shall not extend to substantive issues which may come before the
Commission in other or future proceedings.

(b) Prior to the formal filing of any stipulation ox
settlement, the settling parties shall convene at least one ;
conference with notice and opportunaty to participate provided to
all paxties for the purpose of discussing stipulations and
settlements in a given proceeding. Written notice of the date,
time and place shall be furnished at least seven (7) days in -
advance to all parties to the proceeding. Notice of any o
subsequent meetings may be oral, may occur less than seven days
in advance and may be limited to prior conference attendees and
those parties specifically requestxng notlce.

(c) Attendance at any st;pulat;on oxr settlement conterence or :
discussion conducted outside the public hearing room shall be.
limited to the partles to a proceedlng.

Parties may by written motion propose stlpulatlons or
settlements for. adopt;on.by'the Commission in accordance with
this article. The motion shall contain a statement of the
factual and legal consmderat;ons.adequate to advise the y
commission and parties not expressly joining the agreement of ltsﬂ*”

scope and of the grounds on which adoption.ms uxged. B

When a settlenment pertains to a proceedzng under the Rate
Case Plan, the settlement must be supported by a comparison -
exhibit indicating the impact of the settlement in re¢lation to
the utility’s -application. If the participating Staff supports
the settlement, it must prepare a similar exhibit indicating the ' °
impact of the proposal in relation to the issues it contested, oxr -
would have contested, in a hearinq..-~ .

(4) Stzpulatzons and settlements should ordxnarlly not
include deadlines for Commission approval, however, in the raxe =
case where delay beyond a certain date would invalidate the basis '
for the proposal, the timing urgency must be clearly stated and ;
fully justified in the motion.,v : :

(e) The Commission will not'approve stipulations‘or
settlements, whether contested or uncontested, unless the
stipulation or settlement is reasonable in.light of the whole
record, consistont with law, and: in the" public interest. :
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S1.2. (Rule 51.2) Timing.

Parties to a Commission proceeding may propose a stipulation
or settlement for adoption by the Commission (1) any time after
the first prehearing conference and (2) within 30 days after the
last day of hearing.

Page S1.3. (Rule 51.3) Filing.

Parties proposing a stipulation or settlement for adoption by
the Commission shall concurrently file theixr proposal in’
accordance with the rules applicable to pleadings (See Article
2), and shall .serve the proposal on all parties to the
proceeding. ‘ '

51.4. (Rule 51.4) Comment Reriod.

Whenever a party to a proceeding does not expressly-join im a !
stipulation or settlement proposed for adoption by the Commission . -
in that proceeding, such party shall have 30 days from the date .
of mailing of the stipulation or settlement within which to file
comments contesting all or part of the stipulation or settlement, .
and shall serve such comments on all parties to the proceeding.
Parties shall have 15 days after the comments are filed within
which to file reply comments. The assigned administrative law :
judge may extend the comment and/or. response period on motion and .
for good cause. o : o :

51.5. (Rule 51.5) Contenks of Comments.

A party contesting a proposed stipulation or settlement must .
specify in its comments the portions of -the stipulation or ‘
settlement that it opposes, the legal basis of its opposition, :
and the factual issues that it contests. Parties should indicate, .
the extent of their planned participation at any hearing. If the - .~
contesting party asserts that hearing is required by law, - .
appropriate citation shall be provided. . Any failure by a party.
to file comments constitutes waiver by that party of all - . T
objections to the stipulation or settlement, including the right - ...
to hearing to the extent that such hearing. is not otherwise - S
required by law. e ' : LT
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51.6. (Rule 51.6) Qontested Stipulations and Settlements.

(a) If the st;pulatlon or settlement is contested in whole
or in part on any material issue of fact by any party, the
Commission will schedule a hearing on the contested issue(s) as
soon after the close of the comment period as reasonably
possible. Discovery will be permitted and should be well
underway priox to the close of the comment period. Parties to
the stipulation or settlement must provide one or more witnesses
to testify concerning the contested issues and to undergo cross
exanination by contestzng parties. Contestlng parties. may present -
evidence and testimony on the contested issues.

(k) The Commission may ‘decline to set hearing in any case
where the contested issue of fact is not material or where the
contested issue is one of law. In the latter case, opportunzty
for briefs will be provided. ' :

To ensure that the process of conslderxng stipulations and
settlements is in the public interest, opportunity may also be.
provided for additional prehearing conferences and any other.
procedure deemed reasonable to develop the record on whlch the
Commission will base its,decxszon.

(¢) The Commission may decide the merits of contested
stipulation or settlement issues without further application of
these rules if the record contains substantial evzdence upon ‘
which to- base- a reasoned decismon. .

(&) Stipulations may be accepted on the record in any
proceeding and the assigned administrative law judge may waive
application ‘of these rules to the stipulation upon motion and for
good cause shown. -

5.7 (Rule 51.7) Qmmissmn_xﬂeﬂm_ﬂmlgtmm

The Commission will decline to adopt a: proposed stipulation »//(f
or settlement without hearing whenever it determines that the RN
stipulation or settlement is not in the public interest. In that

event, parties to the stipulation or settlement may either '
withdraw it or. ‘they may offer it as jolnt testimony at hearmng on

the underlylng proceeding. R
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51.8. (Rule 51.8) Adoption Bindina, Not Precedeptial.

Commission adoption of a stipulation or settlement is binding
on all parties to the proceeding in which the stipulation or

settlement is proposed. Unless the Commission expressly provides

otherwise, such adoption does not constitute approval of, or

precedent regarding, any principle or issue in the proceeding or
in any future proceeding.

51.9 (Rule 51.9) Ipnadmissibkbility.

No statements, admissions, orxr offexrs to stipulate or settle,
whether oral or written, made in preparation for, or during.
negotiations of stipulations -or settlements shall be subject to-
discovery, or admissible in any ev;dentlary hearing unless agreed
to by all parties partxcipating 1n the negotmatlon.

All ;nformat;on obtalned durlng the course: of negotxat;ons
shall be treated as confidential among the participating parties
and their clients and shall not othexrwise be disclosed outside ‘
the negotiations without the consent of the partles partzolpdtdng

in the negot;atzons.

If a st;pulat;on or settlement is not adopted by the
commission, the terms of the proposed stipulation or settlement
are also inadmissible unless their admxss;on is agreed to- by all
parties 301n1ng in the prooosal. o ‘

51.20. (Rule 5. 10) a:nlzsanzlasx

These rules shall apply'on and after the etfect;ve date ot
the decision promulgating them in all formal- proceedings

involving gas, electrlc, telephone and c1ass ‘A water utllztzes. ‘F*'

In proceedxngs where all. partles jodn in’ the proposed

stzpulatlon or settlement, a motion for waiver of these- rules mny

be filed. = Such motion should demonstrate that the public:
lnterest w111 not be 1mpa1red by the waiver of these rules.

Any party in other proceedings,betore the Commlsszon nay f;le

a motion showing good cause for applying these rules to.

settlements or st;pulat;ons in a particular matter. Suckh motdon,”' '

‘shall demonstrate that it is in the public interest to apply’
these rules in that proceedxng. Protests to the motion may be
oral or wr;tten._ : o R L

I
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The following rule is amended to provide for f£iling
settlements or stipulations after the conclusion of hearings:

84 (Rule 84) pPetition to Set Aside Submission.

After conclusion of hearings, but before issuance of a
decision, a party to the proceeding may serve on all other
parties, and file with the Commission, a petition to set aside
submission and reopen the proceeding for the taking of additions
evidence, i 1 i i
undex Article 13.5. Such petition shall specify the facts )
claimed to constitute grounds in justification thereof, including -

material changes of fact or of law alleged to have occurred since

the conclusion of the hearing. It shall contain a brief , :
statement of proposed additional evidence, and explain why such
evidence was not previously adduced. : : :

(END OF APPENDIX B)
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Decision

\
BEFORE THE PUBLIC UTILITIES COMMISSION OF ?HE STATE OF CALIFORNIA

Rulemaklng on the Commission’s own )
motion for purposes of compiling the )
Commission’s rules of procedure in )
accordance with Public Utilities. )
Code Section 322 and considering )
changes in the Commission’s Rules of )
Practice and Procedure.

R.84-12-028
(Filed December 19, 1984).

)

ORDZR.ADOPTING-AﬁéfREVISING-RUBES

By Decision (D.) 8-\11—053 the Commission sent proposed

rules governing settlements/and stipulations to all parties to'thzs;q‘*

/
proceeding and requested t comments be filed by January 25,
1988. The proposed rulets were transmitted to the O0ffice of

Adnminigtrative Law and/were. publlshed in the California Register on‘;"

December 4, 1987. C ents’ were received from Pac;tic Gas and
Electric Company (PF4E), Southern California Gas Company (secal), .
Southern Californid Edison Company (SCE), San Diego Gas & Electric
Company (SDG&E) , Pacific Bell (Pacitic),‘Calitornia Trucking
Association (CTX), Toward Utility Rate Normalization (TURN) .,
Industrial Users, and Division of Ratepayer Advocates’ (DRA).;

We have considered all the comments to the proposed rules“l
and have made substantial revisions to reflect the concerns raised. -
Because theée revisions are so. extensive, we w111 republish these -
rules (Appendix B hereto) and provide for a second round of “
comments./ In doing this, we have postponed by'at least 60 days
having %}nal settlement rules in place. We areinot anxzous for
delay beyond the required comment period after the rules are
republished and we hope that parties’ comments will be confined. to
the changes in the rules and will not repeat arguments made and
rejected previouaiy. We will adopt the rules which bave been
amended to delete obaolete reterences to the Commission Secretary
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and Assistant Secretary since these changes are noncontroversial
and we received no comments on the proposed changes (Appendix A
hereto) . ‘
genexal Comments

CTA takes issue with the second paragraph of proposed
Rule 51.10, recommending that it be stricken from the final adopted
Rule. This paragraph provides that any party in proceedings othexr
than gas, electric, telecommunications or{large‘water proceedings
may apply to have these rules apply to settlements and stipulations
in a particular matter. Anyone protesting such applicatioh-must
demonstrate that it is not in the public interest to do so. CTIA
maintains that this parxagraph places an unreasonable burden- on
participants in ratemaking proceedings for the tramsportation
industry. These participants frequently represent themselves and
lack the legal expertise: that CTA believes is necessary to~respond
to motions and to set forth legal argument.' CTA furthex objects to
wbat it views as the automatic application.of a rigmd judicial
stipulation and settlement procedure to. quasi-legislatlve o
transportation proceedings at’ the request of ‘a single moving party.';
CTA maintains that this effectively: restricts parties’ rights to o
meaningful partxc;petion in Commission proceedinqs that d;rectlv
affect them and theraeby denies their rlght to hearing.’

‘We are concerned that we have placed a heavy burden on
anyone wishing to protest this procedure and will delete the last
sentence of the second,paragraph of Rule 51.10. We will not,

however, strike .the remainder of the paragraph. W1thout the optxon C
of applying these rules to other types of. proceed;ngs, we are lert SR

in those proceedings with ne rules to-apply to any stlpulatlon or,
settlement that mdght be otrered.‘ That: situation is exactly'what
led us to propose these riles for stationary-utillties, ‘so that
when a st;pulation or settlement was orfered there would be a’
framework within which to proceed. Ve are not- convinced that we o
should deny. parties in transportation proceedxngs the opportunlty |
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to argue that this framework would serve the public interest in
specific cases, but by deleting the last sentence, we have placed
the burden of demonstrating the public interest on the proponents
rather than on the protestants. We will permit protests to such
motions either orally or in writing.

TURN and Industrial Users take vigorous exception to the
entire concept of contested settlements, argquing that the process
set forth in the proposed rules sharply reduces any meaningful
participation by the nonagreeing intervenors. They propose
specific changes to the rules, including mandatory discovery, equal '
access to discussions or negotiations involving DRA, retention of
the cuxrent rate case plan schedule and full hearings with
opportunity for any party to present its case and to cross examine
other parties on the merits of the issues themselves and not just
on the terms of the settlement. A number of these proposals have
merit and will be discussed under the individual rule subheadlngs
below. ct . n e

Of the parties_opposing the rules, TURQvis the‘mpst
emphatic in its opposition. Its closing comment reads “This
Comnission must not adopt a rule that would permit the abr;dgement |
of some parties’ particmpation just because some other partmes have;
reached a common pOSLtion. In response, we repeat the commitment |
- made in D. 87-11-053 that in dra!tzng these rules we have trled to
keep the process of stipulations. and settlements open and
accessible to all parties while preserv;ng the efficiencies
inherent in disposing of matters wlthout extended hearlngs. The
modifications we make today to the proposed rules reflect and o
extend this commitment and respond_substant;ally to the concerns
voiced by the opposing parties. - | |

. The remainder of the commentlng partxes generally
supported adoption of the rules: bnt‘suggested qu;ticatzonsvwhich;
will be discussed under the individual rule subheadings below. '
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Rule 51(a) - “paxtys

PacBell has asked to have the definition of a ”“Party”
clarified by defining the term ~indicated intent to participate”.
Because we are changing the timeframe in which stipulations and
settlements may be considered, we no longer find it necessary to
include this phrase and will revise the definition of “party” to
apply to all those who have filed a formal appearance in the
proceeding.

Rule 51(b) = *Commission proceeding”

PG&E proposes to have the definition of “Commission
Proceeding” amended to include riled.andvaccepted Notices of
Intent, TURN proposes to delete references to Notices of Intent at
all as being too early in the proceeding to provide meaningful
opportunity for analysis, and PacBell proposes to eliminate
complaints from the proceedings to which these rules apply..

. We will adopt TURN’s suggestion and eliminate the term
Notlce of Intent altogether. In doing- thzs, we note that there are
frequently substantial’ changes ‘from the’ Notzce of Intent to-the j
Application and recognize that the Application is the document that’
represents what the utility is asking for and that it is the ‘
document noticed to the public. We think all parties and the
general public will be best served if the docunment that ;s\tovbe

the starting place for stipulations and settlements be the. documentf5T

that is actually before the Commission and the public. That
docunment is the Appllcetion.

Our resolution of this issue renders moot the suggest1onsf]ﬁt‘,

of PG&E and SoCal that we permit the reopening. of previously ‘
decided cases to receive stipulations and settlements in lieu of

requiring the utility to go through the preparation of a Notice of

Intent and an Application. We recognize that this process-uses
utility resources, however, it gives us, the general public, and

all the participants a complete'look at a ruture test year instead @“j

of a selective look at certain elemonts zrom,a prior proceeding. K
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Additionally, should the stipulation or settlement not be adopted,
everyone, including the utility, is substantially further ahead in
the process if the application has already been filed.

with respect to PacBell’s proposal, we are not persuaded
that we should remove complaints from the types of proceedings to
which these rules will apply.. Past experience tells us that most
of the complaints that come before us have only two parties. Those
two parties can move to waive application of these rules under '
Rule 51.10, and we suspect that, for the most part, this is what
will happen. Pacific’s concern about third parties to complaints
forcing a hearing on issues that bave been settled between the
»real parties in interest” is misplaced. When third parties have
been granted leave to intervene‘under Rule 53, they have already
had to make averments that are reasonably pertinent to the issues
presented in the complaint in support of that intervention., To. ;
deny them the opportunity to oxplorc any settlement ox stipulation
between ‘the ”real parties in interest” ignores the showing they" '

have had to make to become partles to the compla;nt and effectivelyﬂ*V

shuts them out of the process before they ever have an opportunity -
to present their concerns in a formal setting. We are unwilling to
do this and will not‘adopt'PacBeil's proposal. | "

2 -~

PG&E objects to the derinltlon of settlement as
overbroad, since as-presently'worded 1t allows partles:other than
the moving party'to .enter into settlement’ agreements which, if
adopted, would terminate the appllcatlon 1n a manner potent;ally
adverse to the applxcant’s interest. Although.we think it hlghly
unlikely that we would be presented a settlement that did not
involve the moving party, in an abundance of. caution, we will adoptﬁ
PG&E’S suggestion to change the definition. Because PG&E’S g
proposed language requires an additional deflnltzon, we will not
use it, but will instead add the following sentence to the
definition: *~In addit;on to any other parties enter;ng.lnto-the
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agreement, settlements in application proceedings must be signed by
the applicant and in complaint proceedings must be signed by the
complainant and defendant.”
Rule 51.1 = F 1 of Sett] ! stipulati

. PG&E proposes that the lanquage in this section be
modified to indicate that the comparison exhibit submitted to
explain the impact of the proposed settlement is also appropriate
when a Notice of Intent, rather than. a formal application, has been
filed. Since we have decided that we will not consider
stipulations or settlements until a formal application is filed,
PG&E’s suggestion will not be adopted. .

PacBell suggests that we clarify who-'participating

Staff” is. This term was chosen deliberately to aveid cunbersome
. lanquage pointing out the DRA.is the participating Staff in
applications under the rate case plan for energy and
telecommunications utilities and CACD is the participating Staff in
applications. under the rate case plan.zor c1ass A water utilities.;
We do not perceive the need for further clarification in the rule-
itself. ' ' '
Rule S51.2 - Timing o .

' This Rule concerns the timing of the filing of {
stipulations and settlements. As preViously discussed we will not
entertain stipulations and settlements at. least until the formal '
application has been filed. TURN suggests that they not be
entertained before the first prehearing conference (Day 40, usually
late January or early February under rate case- plan proceedings).

DRA suggests that they not be entertained until after distribution j;ﬂ«-*

of staff exhibits and testimony (unless staff is not a party to the i'

proceeding or has indicated that it will not distribute exhibits ,
and testimony).

The DRA.proposal has appeal, since having the DRA
position in the public domain berore entertaining stipulations or

settlements would clearly join the issues fox all participants. We ffi
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are concerned, however, that under the rate case plan for energy
and telecommunications applications, such exhibits (including rate
spread) are not due until Day 84 (usually mid March). If
settlements may not be filed before this date, it places great
pPressure on other participants, and ultimately on the Commission
itself, to act on the settlement hastily. If, for example, a
settlement is not filed by the time hearithfwould‘normally start
(Day 91 or early April), the hearing process which must follow will
by necessity be compressed and accelerated if we are to complete
the proceeding within one year from the date the application was
filed. The timing problems are exacerbated in proceedings which
have statutory deadlines under the Permit Streamlining Act. Such |
pressure serves no one well. - ' ' |

We will instead adopt TURN’s suggest;on.that stipulations Y

and settlements be filed no earlier than the first prehearmng
conference. Under the current rate case plan this is Day 40 (mid
February) and in, other proceedings may be- substantlally earlier.’
We stress that the rate case plan is-undergoxng reexamination in.

- R.87-11-012 and any reference in this decision to deadlines or
timeframes undex the rate case plan refer only'to4the current plan.
We do not necessarily intend to bind ourselves to similar
timeframes for the future. We.will simply use the prehearing.
conference, whenever it may occur, as the benchmark for filing
proposals of stipulation or settlement.

In discussing timing, neither DRA nor TURN addressed the
1ssue, raised by Tndustrial Users, of when settlement discussions
(as opposed to the formalized settlement proposal) take place and-
who receives notice of and the opportunity to~partio1pate in such

discussions. D.87-11-053 specifically did not provide for notice _‘“l'

of these discussions to all parties in the lnterest of rac111tat;ng
opportunxt;ef fox agreements. Industr;al Users argues that to
exclude Lnterested participants from the earliest phase of the
stlpulatxon/settlement process nges DRA and any party in agreement
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with it an inordinate “leg up”. Industrial Users believes that the
rationale for such exclusion stated in D.87-11-053 gives
insufficient weight to the fact that the differences among the
participants will surface sooner or later, whether in a subsequent
‘hearing or in some other way. Thus, exclusion of some participants
in the early stages of any settlement process does not produce any
greater efficiencies and may well be less efficient for want of all;
viewpoints as the settlement is formulated. | |
To the extent that inclusion of other partlclpants in the .
development of the settlement resolves.thelr concerns early in the
process it reduces and possibly eliminates subsequent opposition to -
the settlement when it is formally proposed. Such 2 result is bothg;
efficient and desirable. On the other hand, we are mindful that ini
the real world, the very preliminary*dzscussxons of settlement are
much more likely to take Place in a “one on one” setting than in a -
large meeting. At some point initial :eelers develop into -
substantive discussions, give and take begins-to occur and a joint |
ag*eement starts to Jell. After rezlecting on Industrlal Users’
cowments, we conclude that somewhere in this cont;nuum it is
meortant that the process be opened up and other parties included
but we hesitate to pick an arbitrary point and require notxt;cat;on
of all settlement discussions azter that point. Accord;ngly, we
will not revise Rule 5l.1 to require notice of settlement
discussions as of a speclrlc time. We will provzde that at least
one notification and settlement conference be held prior to filing .
‘the settlement document by the settling parties. In doing this we’
- rely on the good faith of the settl;ng parties in not unnecessar:ly
excluding other participants during the formative development of
the settlement and we strongly uxge their inclusion in the process
at the earliest productive pocnt- ' S
In addition to the notice requ;rement set forth above, we
have made a substantzal additzon to Rule 51.1 by*prov:d;ng that
non—-parties may not attend st;pulat;on and settlement meetings
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conducted outside the public forum ¢f the hearing room. Further
discussion of this issue appears under Rule 51.9 concerning
ihadmissibility and confidentiality.

We remind all parties that stipulation and settlement
conferences are most successful when all participants discuss
frankly and openly the problems involved and whexe the prevailing
climate is conducive to admissions and concessions. We expect all
participants to conduct themselves accordingly.

SoCal argues that settlements and stipulations ought to
be accepted at any time prior to the issuance of a final COmmission;
decision. We are not convinced that there is any value to a |
stipulation or settlement presented later than 30 days after the
last day of hearing. At this point there are no longer any
efficiencies associated with further stipulations or settlements
and they'only serva'to-delay;cr‘interrupt,anrorderly decision-
making process. We will not adopt SoCal’s suggestion. We will,
however, clarify an ambiguity that. PacBell noted and nodify
Rule 51.2 to eliminate the confusing reference: to submzssmon-

Stipulatzons and settlements will be-accepted up until 30 days
following the last day of hearlng irrespective of when submission

occurs. .
Bn1sL51;5_:_Q9n&£n$§_91_ggmm§nt§

Industrial Users urges that we remove the recuirement
that parties specify a provision of law supporting their request
for a hearing on a contested stipulation.f They argue th&t the
requirement places a burden on any party w;shing to contest a
stipulation ox. settlement and that removal of the requzrement would
reflect a commitment on the COmmission's pa:t to provide hear;ng
whenever requested by a contesting party. Wefbelieve.that the
revisions we have made to the proposed rules amply reflect our
commitment to an open process invoxving all parties. There are
occasions’ when hearing, even on a-contested issue, is simply not
required, for example, when the contested issue is a- legal one, or ﬂ,
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when the contested issue of fact is non-material. We de not think
it unreasonable to require any party who asserts that a hearing is
required to support that assertion with appropriate citation.

PG&E suggests that we modify the rule to provide that 2
failure to file comments would constitute a waiver of hearing
rights only to the extent that such a right is not otherwise
required by statute. We will make this modification.

Rule 51.6 — Contested Stipulations apd Settlements |

SoCal, SDG&E, PacBell, DRA and TURN all commented on this:
proposed rule. SoCal proposes that the rule be redrafted to apply
only to settlements since stxpulations generally occur and are

addressed in the normal course of hearing. SDG&E has szmzlar ‘
| concerns and recommended that the proposed rules authoraze the ALT
to waive application of the rulos and to accept on the reoord ‘
stipulations of minor uignizicance which do not control the outcono
of an issue. We will not remove stipulations from the rnle, ‘since !
it is confusing to have some .rules apply to settlements, some to
stlpulatmons and some to both. ‘We will, however, revise. it along

the lines suggested by SDG&E, whach we think wzll have the sane
effect SoCal intended.’

The much larger issue concerning hearings on contested
settlemen.tsr whether they should be requrred in all cases, the _
scope of the hearing, and the scheduling of discovery, preparatzon"'
and the hearings were all the subject of extens;ve comments. |

~SoCal urges that Rule 51.6 apply- only if a settlement ms
contested on a material rssue of fact since legal 1ssues-nay be
disposed of through.the briefing process and- protests that raise no

material issue of fact. require no hearing. -SDG&E also recommendedw‘ :

language to clarrty the Commissaonfs authority to decline to hold

hearings where a- substantlal bas;s for opposztion was not )
presented. - PacBell notes that when a settlemenr or. stipulatzon ls
entered into after evidentiary hearings have been held, !nrther :“.
hearings may not be needed and recommends that Rule 5..6 so state.ﬁ‘
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TURN recommends that the entire rule be revised to
provide that if the stipulation or settlement is contested the
established procedural schedule for the proceeding shall remain
intact and parties shall be pernitted to conduct discovery, present
testimony and cross examine witnesses as if the proposed
stipulation or settlement had not been offered. This revision
would, according to TURN, glve objecting parties the same
procedural rights, time schedule, and opportunity for partxcipatmon
they would have had absent the stipulation or settlement. -

DRA and PacBell both address the scope of hearing on
contested agreements. DRA’s comments go to the admissibility of
discussions of the parties leading up to the agreement and are ‘
adequately covered by Rule 51.9 on Admissibility. PacBell suggests
" that since the purpose of settlements or stipulatzons is to nAXTOW -
the scope of hearings and issues be!ore.the Comnission, any
hearzngs should be limited to the merits of the agreement and not
the underlying positions of the parties. It asks. that the rule be '
amended. to-specity that. this,is the scope of the hearlng. o

We will revise the rule to indicate that dlscovery wzll,
rather than may, be provided when a stipulation or settlement is
contested. We caution parties, however, that most discovery should
be well underway in any proceeding by the time a settlement oxr
stipulation is proposed, especially smnce we have modified the rule
to provide that a stipulation or settlement will not be cons;dered
prior to the rirst prehearing conterence.‘ ‘Further discovery may be
necessaxy once an agreement is proposed but we do not wish to see |
unnecessary delay because a party'waited until a stipulation or
settlement was proposed to beg;n prepa.ring :i.ts case.

We will not adopt the TURN proposal to maintain a rate
case plan schedule intact if a stipuletzon or settlement is.
contested. Once a stipulation or settlement xs-proposed . we wlsh
to move gulckly to examine it, receive parties’ comments, hear
parties’ cases and decide the matter, providing earlier certaxnty‘"i”
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of outcome than would be possible under a year-long rate case
schedule and freeing up parties’ resources so that they might be
used productively in other proceedings. This means that all
parties will have to begin preparation of thelr cases as soon as
the Notice of Intent is tendered. This scheduling will undoubtedly
create some additional burden on the front end of the process, bhut
it should substantially lighten the burden in the later portion.

. TURN and Industrial Users both raise good points about
the scope of the hearing and we will revise the rule to provide
that when material issues of fact are contested, the Commission
will hold hearings on those matters. Stipulating parties will be
expected to testify as to their position on the issue(s) in
question, and parties may cross examine and may put on a direct
case of their own on the contested issue(s). We recognize that
this broadens the scope of hearings previousiy envisioned on
contested stipulations or settlements, however we think the
additional time well spent in developing the substantlal evzdence
necessary for us to issue a reasoned decision.

We will also revise the rule to make it clear that we
need not go to hearing when a material issue of fact is not raised
or when the contested portion of a stipulation or settlement
involves purely legal issues.

Lastly, SoCal takes issue with the second paragraph oL
propesed Rule 51.6 which providea that uncontested portions or
settlements may be severed and decided without further: hearings.
SoCal believes that parties to a settlement should be able to
include within.the terms of the settlement whether issues are
severable. It notes that often part1e5-to‘a settlement will vaew
it as a complete package and would nq;,want to- be a party to a |

settlement if the package were in any way modified. Socal suggests

that the Commission inform the parties that it'ﬁould‘aécept‘a
settlement only if a specirxc-element is added, deleted or
modified. The parties could then indacate whether they wish to
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proceed with the settlement or withdraw it and proceed on the
underlying application. SocCal states that it will not participate
in any settlement where the Commission decision ”picks and chooses”
from a settlement package.

We accept the proposition that parties have a right to
have a settlement which was negotiated as a package considered as
an indivisible whole and will eliminate that portion of Rule 51.6
which indicates that portions of the settlement or stipulation can
be severed and decided separately. We are deeply concerned
however, about timing. We can easily foresee a situation where a
party will contest one or more material issues oz fact in a
settlement, hearing will be had on those issues and a substantial
record developed that persuades us to adopt something other than
what the stipulating parties agreed to. The problem at this ‘
juncture is if the stipulating parties want to go to hearing on the
‘entire underlying application with their original litigatiom
positions rather than _accept adoption of less than the complete

stipulation or settlement how do we compress a full blown hearing
schedule into the short time likely to xremain in the year long rate
case schedule or into the time remain;ng for a Permit Streaml;n;ng J
Act matter?

_ We invite parties’ comments on this problem ‘and request
their specific suggestions for,prgcedural\veh;cles for notifying

stipulating parties that the Commission will not accept the*entire”_f

stipulation or settlement as offered and a timetable for proceeding
after that notification. Suggestioné-must recognize the right of
third parties to hearing on contested issues and must provide for
reasonable opportunity for further participation, briefing,
decision preparation and review, 'and’publication‘of“a'proposed
decision under PU Code Section 31l- thirty days prior to~£mnal
Commission action. This is a daunting task and we await with
interest parties’ scheduling suggestions.
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TURN recommends that we delete the language in the rule
following ”in the public interxest” as unnecessary if we adopt
TURN’s suggested changes to Rule 51.6. The changes we have made to
Rule 51.6 render portions of Rule 51.7 surplus and we will modify
it accordingly.

PG&E notes that in its present form Rule 51.7 does not
indicate whether parties to a proceeding may request appeal ox
rehearing of a Commission rejection of a settlement or stipulation
and recommends that we indicate that the Commission will make any
rejections by formal decision. We will not adopt PG&E’s suggestion
because of the potential for delay in the underlying proceeding.

We think it best, if a stipulatmon or settlement is not going to be

considered, to proceed expeditiously toAhearing on the matter
itself rather than expend time and resources preparing a formal
order, placing it on the agenda, issuing it, and then considering.
appeals of our decision;to»reject an agreenent, all of which could
easily consume two to four months’ time. . We will, however, modlry
the language of the rule to indicate that we will decline to
consider stipulations and settlements rather than reject them,
which implies a formal action on our part.

| DRA, SoCal and Edison. all raised concerns about this
rule, each urging that it be made more specific as to the scope of
matters that would be inadmissible under this Rule. SoCal
suggested that all such matters be ‘treated as conzidential and not'
be disclosed to any party outside ‘the negotiations as well as. be;nq
inadmissible at hearing. Edison suggested that the 1nadmessibxlxty
provisions extend to preparation for negotiatxons in add;t;on,to
the negotiations themselves. Both ‘Edison and SoCal recommended
that dlscovery of such matters be precluded as well as. makeng them
inadnmissible at heareng. : )
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We will adopt these suggestions in the interest of
providing a climate that will foster open and frank discussions
among parties during negotiations without concern that their
statements may be used against them later in the proceeding or in
any other proceeding.

Addition of the confidentiality condition raises the
question, not specifically discussed in any party’s comments, which
is: should negotiations be open to non-parties? Industrial Users
urges that we include a-rule assuring all Rarties equal access to
discussions or negotiatiens involving DRA. We have provided for
this and we intend to bind all parties to the rule with regard to
confidentiality. If we open stipulation or settlement conferences
to non-parties, such as members of the Commission Advisory and

Compliance Division, the admin¢strative law judge, Conmissioners or .

their staffs, the press or the general public, we have serious _
concerns about our ability to apply a confidentiality rule" to such.
non-parties. Further, the .presence of non—parties who are not.
‘beund by any confzdentialzty"rules could -have a serious 'chllllng
effect” on the negotxations resulting in parties being: unwnll;ng to
discuss any position except their 1itigation position. ‘ ~
Accordingly, we will revise Rule 51.1 tO*provxde that stxpulatzon
and settlement conferences occurring outside the hearing room
(which is a public forum) shall not be open to. non-parties. We
specmfzcally invite comments’ on.this revision since it was not
contemplated as part of the orzg:nal proposal.
Rule 51,10 — Applicability

PacBell suggests-that’proposed rule apply only to
proceedings commenced: after the adoptxon of final rules on
settlements and stipulations._ our failure to specify when the rule
applied was an oversight. Because we have ongoing proceedings in L
which settlements and stipulations may well be offered,. PacBell's -
suggestion, if adopted, would leave us thh no rramework.wzthln B

which to process these agreements. We think it better to make the 3 '-,1
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rules applicable to proceedings pending at the time of their
adoption so that parties will know what to expect. We will add the
cautionary note, however,that the rules will be applied liberally
to cases in progress so as not to create delay in the proceedings
which would not have existed absent the rules.
Rule 84 — Petiti to Set Asid bRissi

PacBell suggests that the modification to this rule is
not necessary and is potentially conkusing. We think the
confusion, if any, comes from the title ¢f the rule rather than
from its content. The title and first sentence of the rule imply
that submission occurs at the close of hearing rather than at the

filing of the last pleading or late filed exhibit. We will address f‘

this problem when.we'do'gur substantive revision of individual
rules and parties have notice'of‘what‘we'propose; For the time
being, we will adopt the moditication as propesed since we regard
it as necessary in the event that a stlpulation or settlement is.
proposed after hearlngs have been completed.

1. Decision 87=~11-053 issued‘proposed-:ules governing-
stipulations and settlements in formal proceedings before the
Commission. The proposed rules were transmitted to the Office of
Administrative Law, published in the California Reqister and
comments were ' received from interested parties.

2. Substantial changes to the proposed rules have been.made*ﬂ; |

in response to comments and turther comments,on these changes are
necessary before we adopt final rules. o

- 3. Changes to Rules 42, 43, 44.2, 46 48, 59, 81.5, and 82
recelved no comments and since they are merely updating the
termlnology it is approprlate to-adopt these-changes as f;nal.‘
sgnclnaigns_ox_m -

1. Rules 42, 43, 44.2, 46, 43, 59, 81 5 and 82 should be

adopted as final.




R.84=-12-028 ALI/MCC/Ls

2. The revised rules governing stipulations and settlements
should be transmitted to the Office of Administrative Law for
republication and additionil comments should be sought.

OQRDER

IT IS ORD that:

1. Rules.42,dfé, 44.2, 46, 48, 59, 81.5 and 82 as set forth
in Appendix A are agopted as final rules.

2. The Execd@ive»nirector, in coordination with the
Administrative Lay Judge Division, shall transmit a copy of this
order and Appen B setting forth revised rules governing
stipulations and/ settlements to the Office of Administrative Law in -
accordance with/any applicable provisions of the Government Code.

3. Parties who wish to tile written comments on the revised

rules shall r#&e an original and 12 copies with the Docket Office
by June 13, 1988 and shall separately serve copies on the Chief
Administrative Law Judge and the Commission staff attorney.’
Because the gervice list in this proceeding is. long, in lmeu of o
service, parties may notify all other parties that a copy of theix |
comments wi l be sent on request.

This order is effective today.

Dated ' .., at San Francisceo, Califgrnia,
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42. (Rule 42) gGenerally.

Applications and pleadzngs relating to matters not
specifically mentioned in these rules shall be in compliance with
Rules 2 through &, 15 and 16. Inquiries may be directed to the

Executive Director of the Commission. an appl;catmon foxr
authorization to modify the subject matter of a previous related
proceeding may incorporate such proceedlng by reference.

43. (Rule 43) P_en;mugr_mummm
£ : xY ot :

v -

Petitions for modification of a Commission decision, or for
an extension of time to comply with a’'Commission order orxr for an
extension of an effective date of a Commission order shall indicate
the reasons justifying relief and shall contain a certificate of
sexrvice on all parties. Petitions for modification, other than in
highway carrier tariff matters, shall only be filed to make minor
changes in a Commission decision or order. Other desired changes
shall be by appllcatlon for rehearing or by a new application.
Requests for extension of time to comply'w1th decisions or orders
may also be made by letter to the Secretaxry v

Executive Director.. .
The letter shall indicate that a copy has beer sent to all part;es.‘j
44.2. (Rule 44.2) spmmm:m_qmmg...

The time within. which any document may e rxled, as provnded

by any rule or statute oxr direction of the Commission, the Lo
, Or the presiding officer, shall be so

computed as to exclude the first day and include the last day: 3
provided, that when the last day of any such period falls on
Saturday, Sunday, or a holiday under the laws of this State, the
computation of time shall omit such day and include the first
business day thereafter.

46. (Rule 46) Rejection of Documents.

Documents which axe not in substantial compliance with these
rules, Commission orders, or applicable statutes may be rejected.
If rejected, such papers will be with an- indication of the
def;czencles therein. Tendered documents which have been rejected
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shall not be entered on the Commission’s docket. Acceptance of a
document for filing iz not a detexrmination that the document
complies with all requirements of the Conmission and is not a
waiver of such requirements. The Commission, the Secretary
Executive Dixector, or the presiding officer may requlre amnendnents
of a document and the Commission or the presiding officer may
entertain appropriate petitions or motions in connection therewith.

48. (Rule 48) Daily Calendar.

A daily calendar of newly filed proceedmngs and proceedings
set for hearing shall be available for public inspection at the
offices of the Secretary Executive Diregtor in San Francisco and
Los Angeles. The daily calendar shall .indicate the time and place
of the next three regularly scheduled Commission meetings. (See
Rule 81.5.) Printed copies of such calendar may be obtained by
subscription at such price as may be established by the Commission.

59. (Rule 59) Issvange.

Requests for subpoenas and subpoenas duces tecum should be
made to the Executive Director in San Francisco or Los Angeles.
The subpoena or subpoena duces tecum shall be issued, signed and
sealed, but otherwise in blank. - In appropriate circumstances
requests for subpoenas and subpoenas-duces tecum may be made to the
Commission, a Commissioner, an Assistamt—Secretzry Assistant
Executive Director, or an Administrative Law Judge.

81.5. (Rule 81.5) Q.Qmmiﬁﬁiqn_ms&ingﬁ'-

Commission meetlngs-shall be held on a regularly scheduled
basis for the purpose of considering and signing decisions and
orders and taking such other action as the Commission deems
appropriate. The time and place of these meetings will appear
daily in the Commission calendar at least three weeks in advance.
The meetings are open to the public. An agenda of the meeting is
available from the Secretzry Executive Director on regquest. No =
unscheduled meeting to take action shall be held, and no matter not
on the agenda of a- meeting shall be decided,. unless there is a
detgrmznatlon by the cemmzssion of an untoreseen emergency
‘condition.
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82. (Rule 82) gSexvige of Orders.

Decisions and orders shall be served by the Secretary*s
Executive Director’s office by mailing copies thereof to the
parties of record. When service is not accomplished by mail, it
may be effected by personal delivery of a copy thereof. When 2
party to an appllcatlon proceeding has appeared by a
representative, service upon such representative shall be deemed to
be .sexrvice upon the party.

(END OF APPENDIX A)
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The following article is proposed for addition to the
Rules of Practice and Procedure:

Article 13.5 - Stipulations and Settlements
51. (Rule 51) Dﬁliﬂi&ignﬁ-
The following deflnztmons apply for purposes of this article.

(a) ”Party” or Parties” means any person who has filed an
a2ppearance in the proceeding.

(b) ”Commission Proceedlng means. an application, complaint,
investigation or rulemaking berore the California Public
Utilities Commission. .

(¢) ”Settlement" means an agrecment between some or all of
the parties to a Commission proceeding on a mutually acceptable
outcome to the proceedings. In addition to other parties to an
agreement, settlements in applications must be signed by the
applicant and in. compla;nts, by the compla;nant and defendant.-

(a) ”stlpulatlon" means an agreement between some or all of
the parties to a Commission proceeding on the resolution of any
issue of law or fact material to the proceed;ng.

(e) *~Contested” describes a stlpulatlon or settlement that
is opposed in whole or part, as provided in this article, by any
of the parties to the proceeding in which such stipulation or
settlement is proposed for adopt;on by the Commxssxon. _

(£) ~Uncontested” describes. a stipulat;on or settlement that
(1) is filed concurrently by all parties to the’proceeding in
which such stlpulatlon or settlement is proposed for adoption by
the Commission, or (2) is. not contested by any party to the
proceed;ng within the comment period after service of the
stipulation or settlement on all parties to the proceedmnq.

51.1. (Rule 51.1) wmm&mmmisxjtmnmﬂm-

(a) Part;es to a Commission proceedinq may stipulate to the
resolution of any issue of law or fact material to the
proceeding, or may seottle on a mutually acceptable outcome to the
proceeding, with or without reaolving material izsues.
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(b) Prior to the formal filing of any stxpulat;on or
settlement, at least one conference shall be held with notice and
opportunzty to participate provided to all parties for the
purpose of discussing stipulations and settlements in a given
proceeding. Written notice of the date, time and place shall be
furnished at least seven (7) days. in advance to all parties to
the proceeding. Notice of any subsequent meetings maybe oral,
may occur less than seven days in advance: and may be limited to
prior conference attendees and those partles,speclflcally '
requesting notice.

(c) Attendance at any stipulation .or settlement conference-or
discussion conducted outside the public hearing room shall be
limited to the parties to a proceeding.

Parties may by written motion propese stipulations ox-
settlements for adoption by the Commission in accordance with
this article. The motion shall contain a statement of the
factual and legal considerations adequate to advise the
Commission and parties not expressly joining the agreement of ;ts
scope and of the qrounds on which adoption is urged. - :

When a settlement pertainsrto a proceed;ng under the Rate
Case Plan, the settlement must be supported by a _comparison -
exhibit indicating the impact of the settlement in relation to
the utility’s application. If the participating Staff supports
“the settlement, it must prepare a similar exhibit ‘indicating the
impact of the proposal in relation to the issues it contested, or
would have contested, 1n 2 hearing. ‘ «

(d) Stipulations and. settlements should ordinar;ly not
include deadlines for Commission approval, however, in the rare
case where delay beyond a certain date would invalidate the basis
for the proposal, the timing urgency must be clearly stated and’
fully justified in the motion.

(e} The Commission will not approve=stipulations oxr
settlements, whether contested or uncontested, unless the
stipulation or settlement is reasonable in llght of the whole
- record, consistent with law, -and in the public interest.
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5%.2. (Rule 51.2) Timing.

Parties to a COmmlssxon proceeding may propose a stipulation
or settlement for adoption by the Commission (1) any time after
the first prehearing conference and (2) within 30 days after the
last day of hearing.

Page 51.3. (Rule 51.3) Filing.

Parties proposing a stipulation or settlement for adoptzon by
the Commission shall concurrently file their proposal in
accordance with the rules applicable to pleadings (See Axt;cle
2), and shall serve the proposal on all’ partzes €0 the
proceeding.

51.4. (Rule 51.4) ngmsns_zsrigi

Whenever a party to a proceed;ng does not expressly join in a
stipulation or settlement proposed fox adoption by the Commission
in that proceeding, such party shall have 30 days from the date
‘of mailing of the stipulation or settlement within which to file.
comments contesting all or part of the stipulation or settlement,
and shall serve such comments on all parties to the . proceedzng.r
Parties shall have 15 days after the comments are filed within
‘'which to file reply comments. The assigned administrative law
judge may extend the comment and/or response perlod on motzon and
‘for good cause. -

51.5. (Rule 51.5) Contents of Comments.

A party contestinq a propesed stipulation or settlement nust
spoecify in its comments the portions of the stipulation or
settlement that it opposes, the legal basis of its opposition, °.
and the factual issues that it contests. Parties should indicate
‘the extent of their planned participation at any hearing. If the
contesting party asserts that hearing is required by law, ‘
appropriate citation shall be provided. Any failure by a party
to file comments constitutes waiver by that party of all
objections to the stipulation or settlement, 1ncludan the rxght
to hearing to the extent. that such hearzng is not otherwise

" required by law.
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51.6. (Rule 51.6) contested Stipulations and Settlements.

(a) If the stzpulatmon or settlement is contested in whole
or in part on any material issue of fact by any party, the
Commission will schedule a hearing on the contested issue(s) as
soon after the close of the comment period as reasonably
possible. Discovery will be permitted and should be well
underway prior to the close of the comment period. Parties to
the stiiulation or settlement must provide one or more witnesses
to testify concerning the contestad issues and to undergo cross
exanination by contesting parties. Contesting partics may present
evidence and testimony on the contestcd iz sues.

(b) The Commission may declzne to set hearmng in any case
where the contested issue of fact is not material or where the
contested issue is one of law. In the latter case, opportun;ty
for briefs will be provided. o

To ensure that the process of cons;derznq stlpulatzons and
settlements is in the public interest, opportunity may also be
provided for additional prehearing ¢onferences and any othex
procedure deemed reasonable to develop the record on wh;ch the
Commission will base its decision...

(¢) The Commission may dec;de the merits of contested
stipulation or settlement issues without furthex appllcat;on ot
these rules if the record contains substant;al evzdence upon
which to base a reasoned dec;s;on.

(d) St;pulat;ons-may be - accepted on the record in any :
proceeding and the assigned administrative law judge may waive L
application of these rules to the stipulation upon mot;on and- for*]
good cause shown. ‘ .

51.7. (Rule 51.7) gmm_mssxmz_qu_s:mu:;szm

The Commission will decline to consxder a proposed
stipulation or settlement without hearing whenever it determ;nes .
that the stipulation or settlement is not in the public interest.
In that event, parties to the stipulation or settlement may ‘
either withdraw it or they may offer it as joint testxmony at
hearing on the underlylng proceeding.‘
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51-8- (Rule 51.8) pAdoption Binding, Not Precedential.

COmmlss;on adoption of a stlpulat;on or settlement is binding
on all parties to the proceeding in which the stipulation or
settlement is proposed. Unless the Commission expressly provides
otherwise, such adoption does not constitute approval of, or
precedent regarding, any principle oxr issue in the prooeedxng or
in any future proceoding.

51.9 (Rule 51.9) Inadmissibility.

No statements, admissions, or offers to stipulate or settle,
whether oral or written, made in preparation for, or during
negotiations of stipulations or settlements shall be subject to
discovery, or admissible in any evidentiarxy hearing unless agreed
to by all parties partxozpating in the negotiatxon.

All information obtained: durxng the course of neqotzatzons
shall be treated as confidential among the participating parties
‘and their clients and shall not otherwise be disclosed outsxde
the negotxatmons without the consent of the parties.

If a stipulation ox settlement is not’ adopted by the.
Commission, the terms of the proposed stipulation or settlement
are also inadmissible unless their admission is agreed to by all
parties joining in the proposal. _

51.10. (Rule 5l1. 10) m:.mmx

These rules shall apply on and after the erfectxve date of
the decision promulgating them in all formal proceedings
involving gas, electric, telephone and CIass A.water utilities.

In proceedxngsvwhere all parties.joln in the pxoposed
stipulation or settlement, a motion for waiver of these rules may
be filed. Such motion should demonstrate that the publie
interest will not be impaired by the~waiver of these rules.

Any party in other proceedings berore the Commission may file
a motion showing good cause: for applyzng these rules to
settlements or stmpulations in a particular matter. Such motion
shall demonstrate that it is in the public interest to apply
these rules in that proceedmng. Protests to the motlon may be
oral or written.
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The following rule is amended to provide for filing
settlements or stipulations after the conclusicn of hearings:

i

84 (Rule 84) i%i ) i ission.

After conclusion of hearlngs, but beﬂdgg issuance of a
decision, a party to the proceeding mayy Serve on all other
part;es, and file with the Commission,fa petition to set aside
submission and reopen the proceed;ng or the taking of add;t;ons
evidence,
under Article 13.5. Such petitiongshall specify the facts
claimed to constitute grounds in. a{:tiﬂcation thereof, including
material changes of fact or of law alleged to have occurred smnce
the conclusion of the hearing. /It shall contain a brief
statement of proposed additiopal evidence, and explain why such
evidence was not prev1ously




