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" OPINTION

Introduction
This decision resolves tha issue of the appropriate scope

and effect of this COmmission!s official notice of certain act;ons o
taken by the Nuclear Regulatory Commission (NRC) and its
subordinate, the Atomic Safety Licensing Appeals Board (ASLAB).
official notice of the NRC order of suspension (14 NRC 950, dated = |
November 11, 1981, or ”NRC I) and the subsequent ASLAB order which = -
required Pacific Gas and Electrichompany“(PG&E)\to-undertake 2 :
seismic safety verification program (19 NRC 571, dated March 20,

1984, or “NRC II”) was deemed proper in CPUC Decision
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(D.) D.87-12-018.% We have now considered the briefs on the
appropriate scope and effect of this Commission’s official notice
filed by the AG, PG&E, and DRA.

By this order, we intend to assist the parties and the
ALY to allocate their resources to litigate only those matters
which are reasonably subject to dispute before this Commission. In’
the context of this reasonableness review, the NRC’s assertions of
which we take official notice are foundational in nature and the
parties should not prolong the hearing process by relitigating
these matters. Conversely, matters of which we decline to take
official notice may be litigated.

The subject NRC orders describe the process by which
the low=-power operating license for Diablo Canyoh Unit 1 was
suspended (14 NRC 950, 1981) , the design veritication program was
found to be sufficient (19 NRC 571, 1984)., the low-power license
for Unit 1 was partially reinstated (18 NRC 1146, 1983), the o
intervenors’ request for a stay of fuel loading and pre-cr;txcalztyV'
testing was denied (19 NRC 1, 1984), and the Jow-power operating
license was fully reinstated (19 NRC 953, 1984). The fact that

the NRC took the regulatory action that it did and that PGSE
' undertook studies and pexformed certain tasks in response to NRC

1 In D.87-12- 018, the commission reviewed the proposed decision - -
of the administrative law judge (ALJ) on three motions by the: o
Attorney General of the State of . California (AG). We affirmed the
ALY’s decision to exclude evidence of PG&E’s financial need from
the reasonableness review, and reaffirmed the San Onofre Nuclear
Generating Station (SONGS) standard of care. We deferred final ;
action on the AG’s motion, based on previous orxrders of the NRC, to'
find PG&E responsible for the cost of delay due to the NRC’s !
suspension of Unit 1/s low power operating license (LPOL) and
ordered the major parties to the motion to brief the questlon of
what specific matters contained in the NRC orders should be
officially noticed by this Commission.
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action does not need to be re-established through a2 lengthy hearing
process before this Commission.

When a matter is judicially noticed, the trier of fact
must accept the matter as stated. Judicial notice eliminates any
possibility of presenting to the trier of fact any evidence
disputing the fact as noticed by the court. (California Evidence
Code Section 457.) Rule 73 of this Commission’s Rules of Practice
and Procedure provides that the Commission may take official notice
of such matters as may be judicially noticed by the courts of the:
State of California. We have already determined to take official
notice of NRC I and NRC IX; we intend to take official notice of
all five NRC orders listed above. These orders establish that the_
NRC suspended the low power operating license for Unit 1, that‘PG&E“f
did undertake a design verification-program to the satisfaction of
the NRC, and that subsequently, the NRC reinstated the low power |
operating license. In this decision, we specify the facts which N
underlie this chain of events and of which we take official notice. -
Response by the AG ‘ .

The AG requested the Commission to take official notice’
of four NRC ordexs and one NRC decisjon involving Diablo Canyon and
the suspension of its LPOL. Certain facts, which “relate to PG&E’S x
compliance with the requirements of 10 CFR Part 50, Appendix B
(*Appendix B”) and the need to'satistactorily'perrorm:a desigh
verification program before the NRC would authorize operation of
the power plant,” are the specific subject of the AG’s request for
official notice.  Those assertions are set forth in Attachments A,
B, and C to the AG’s ‘xesponse and are attached to and 1ncorporated
in this order as Appendlxlllfor ease of reference. (It should be_
noted that two entries are labeled. ~18%. The. last item in o
Attachment B and the first’ itenm in' Attachment C are both numbered
#187. We have not altered the paragraph numbers.) - In short, the
AG wishes this Commission to accept the NRC's rindings and
conclusions as true.
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According to the AG, in addition to barring the
introduction of evidence for the purxpose of proving or disproving
facts previously found by the NRC, official notice would also focus
attention on whether it was reasonable for PG&E to have a design
guality program which triggered the suspension and subsequent
requirement of an independent design verification program (IDVP).
The AG recommends that evidence of the reascnableness of the NRC’s
suspension and imposition of the verification program should ke
barred, while evidence concerning the reasonableness of PG&E’s
conduct leading to the suspension and the reasonableness of PGLE’S
performance of the IDVP should be admitted. Evidence of the
following would be impermissible:

1. VWhether the NRC’s finding that PGLE

violated Appendix B was coxrect or not:

2. Whether the NRC’s decision to suspend the
LPOL was supported- by substantial evidence
or not;

The NRC’s reasons for suspension of the
LPOL and imposition of the IDVP -
requirement;

Whethexr the NRC was justified in requiring
the IDVP or not;

Whether the NRC was justified-in,
conditioning reissuance the LPOL on the ,
satisfactory outcome of PG&E’s IDVP or not:

Whether the NRC was justified. in- making the
IDVP a precondition to Diablo Canyon Unit 2
exercising a previously granted
authorzzation to operate,

Whether the IDVP-was necessary before
either unit would be authorized to operate
at low power and whaether the IDVP was
necessary to provide the statutorily ‘
required assurance that the safety systenms
would perform satisfactorily in service.‘
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On the other hand the following would specifically be admissible:

1. “Whether PG&E failed to meet the SONGS high
standaxd of care by having a design quality
assurance program which failed so
completely to comply with Appendix B that,
after Diable Canyon’s completion, the NRC
could lawfully find therxe was substantial
uncertainty whether any particular safety
feature in the plant was designed in accord
zith the licensing criteria established for

tﬂ.

What specific actrvities—were required to
carry out the IDVP and their cost:

What delay in the commercial operatxon date
(COD) of each unit resulted from the need
to perform the IDVP;

What was the cost of tha delay'of the COD
;gv; result of the need to pcrzorm the

PGLE claims that the issue is whether it is fair to-apply?fﬁﬁ
the doctrines of official notice and collateral estoppel to prevent“
PG&E from presenting ev;dence on issues that- it has never lltlgated
previously in any forum. :

It characterizes the AG’s motion as one to establish
PG&E's violation of Append;x B and to establish the compan;es and -
general scope of work involved in the IDVP, and through the—use of
official notice and collateral estoppeL, to seekesummary o
adjudicat;on of issues that should result in disallowances of $2. 5 .
billion without PG&E. ever. presenting .any evidence. on the 1ssues.

Although the utility. approves of the Commission’s _
decision to take official notice of NRC‘I and NRC II, it asserts
that taking official notice of the fact that the orders exist and oo
that ~“the order and decision say what they say” is the limit. ot theé?“y”
commission’s discretion to use the NRC ections to—circumscribe
PG&E’S litxqation of any issues in the present case.

it
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PG&E questions whether NRC I should be given estoppel
effect at all. It claims that there are ne findings that it
viclated Appendix B. According to PG&E, the Commission may take
official notice of the fact of NRC X and NRC II, but not of the
truth of any of the statements contained in them.
Response by the DRA

In response to the issues framed by the Commission, the
DRA asserts that the effect of judicial notice is that the matter
is deemed established as a matter of law. The practical effect is
to collaterally estop PG&E from relitigating the findings
underlying the NRC orders, as evidence disputing the facts as
noticed by the CPUC would be barred. »

It also claims that the findings of the NRC and ASLAB

should be given collateral estoppel effect since the five-part test ¢g§}j

for collateral estoppel, set out . in m&mmmmmm
Mining Co. (196S) 384 US 394, 421 and in People v Sims (1982) 32

Cal. 3d 468, 479 has been met. The DRA then lists a numbexr of
factual. propositions that the AG haS-arguedvshould'be‘deemed _
established by the two NRC orders, apparently as an endorsement of,
the AG’s position. In addition, the DRA Liled comments concernlng
PCLE’n response to the December ordor. ' '
Discussion |
‘ Generally,. orders of administrative agenc;es acting in a
judlcxal capacity are a.proper subject of judicial notice.
Clearly, the existence of the NRC orders cannot be. controverted,
nor can their content be denied. Beyond this point, each matter
proposed by the AG for. official notice must be separately analyzed.
This Comm;ss1on has the' d;scretlon, under Rule 73 of ouv
Rules of Practice and PrOCedure, to take ~official notice of such

matters as may . be be judicially noticed by‘the courts of the- State ,;V'

ot California.”~ In order that the. partxes»have a reasonable basis
on which to act as a result oz our taklng’olecxal notlce, we w:ll




A.84-06-014, A.85-08-025 ALJ/RAB/jt

apply the rules concerning judicial notice under the Evidence Code
to determine the scope and effect of ouxr official notice.

Official notice is not appropriate for every statement
contained within an orxder. Only dec¢larations which have the
requisite degree of reliability should be noticed, as “the
fundamental theory of judicial notice is that the matter that is
officially noticed is one which cannot be disputed.” (Jefferson,
Salifornia Evidence Benchbook, 2d Ed. 1982, p.1748.)

The earlier opportunity to challenge the evidentiary
basis for findings, conclusions, and orxders in the NRC forum tends
to ensure the reliability of such statements when they appear in
orders or decisions. However, in this instance, the NRC staff’s
declarations were adopted by the NRC without a hearing. Although '
they may be relied upon by the NRC in the exerc;se of its .
jurlsdxctlon, Judicial notice of these statements is not

appropriate., Thus, this COmmmssxcn should not take official notice

of those statements if their introduction in the reasonableness -
review is intended to be conclusive on the ex;stence of weaknesses
in PG&E's.quality assurance program. However, the fact that the
NRC may have relied on hearsay for its deczszon does not underm;ne
the existence or validity of the NRC order for this Commission’s
purpose. Our task is_to‘cvaluate the reasonableriess of PGSE’s
activities, not those of the NRC. -

‘Items 1 through 5 constitute a restatement of the NRC’s
recital of events which, in its judgment, Jjustified the suspension
of PG&E’s license to load fuel. These events were apparently

documented by the NRC sta:f and are described in paragraph 2 of thefﬁ_,“p

1981 order.

We will take o!:xcial nctlce in the manner prOposed by
the AG of Items 1 through 3 but not of Items 4 and S. The latter
two items recite that the NRC staff xdent;:;ed certain 'serxous
weaknesses” in PG&E’quuallty assurance program. These are
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characterizations of PG&E’s conduct made by the NRC staff outside
of the CPUC reasonableness review proceeding. To take official
notice of the NRC staff statements would require acceptance of the
declarxations for their truth and render them hearsay. We should
not take official notice of hearsay statements.?

In Item 6, the AG sets forth the doubts held by the NRC
about the structural integrity of Unit 1 and the NRC’s conclusions
that serious violations of Appendix B had occurred. As with the
declarations discussed above, these recitations by the decision-

maker did not follow a contested hearing. Accordingly, we will noteb

take official notice of these statements as proposed by the AG.
Item 7 lists the actions required of PG&E in orxder to
1ift the suspension of its LPOL oxdered in NRC I. It is an
accurate breakdown of the contents of Attachment 1 to NRC I and
represents matters of which we take official notice.
Attachment B

These items were the. subject of NRC IXI, a decision by the

ASLAB. Unlike most appellate bodies, in this case the ASLAB
presided over evidentiary hearings on the adequacy of PG&E’s
efforts to verify the desxgn of the Diable Canyon plant. Thus, we

do not necessarily encounter’ the same hearsay problems presented by

requests for judicial notice of statements by an appellate court..

Items labeled 8 through 13 barapbxase that portion‘of’theﬁe

ASILAB’s decision which provides the background and’ describes the |
parties’ preparation for the. proceedxng before the ASLAB. They

were not. litigated before the ASLAB and axe not :indxngs of fact;
but on the other bhand, they are of such preliminary nature that we

2 Although Items 4 and 5 are the out-of-court statements of the =
NRC staff, they are not absolutely excluded from the record because '

of the hearsay rule.  (We have discussed the use of hearsay in

prior orders in thls case and so will not elaborate further on that'

thene.)
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cannot envision any serious obpjection to taking official notice of
these matters.

Items 14 through 16 characterize the ASLAB’s decision to
address the issues before it in words other than the decisional
language itself. This Commission should not draw conclusions about
the ASLAB’s rationale for focusing on one method of design
verification rather than anc¢ther, but should let the decision speak
for itself on this matter.

Item 17 and all of Item 18 set forth matters appropriate
for official notice. ‘ ' '

Attachment C .

Matters contained in Item 18 are officially noticed.

Item 19 is not, because it represents a rationale gratuitously
provided by the NRC for denying relief that was not sought by the
applicant. So 1ong as it is placed in context, Item 20 is
officially noticed. It represents a statement by the NRC of the
reasons for its own actions. Item 21 is of!icialiy noticed.

The AG states that the parties should be barred from -
submitt;ng testimony or documentary ev1dence on issues (a) through ‘
(n) listed on pages 5 and 6 of its xesponse. We agree, not
prinarily because of the official notice prouided for in this
order, but because the Diablo. Canyon reasonableness review is not
the proper forum for the litigation of these matters. As stated
before, we will not second-guess the NRG’s exercise oz its
jurisdiction to issue operating llcenses~to-nuclear powered \
generating stations. The litigants had the opportunzty‘to-contestf
the propriety of the NRC’s actions in an.appellate forum. Since-
the interests of the parties would be served by eliminating these ,
matters from the list of: contestable issues in this proceedzng, weju‘
will concur in the AG’s suggestion.

The. matters which: remain to- be litigated after orrzczal
notice is taken must include, at least, those issues (a) through
() listed on pages 9 and 10 of the AG’s response.
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In sum, we affirm that official notice is taken of NRC I

and NRC II. Notice of the existence and the contents of subsequent
NRC orders, specifically, 19 NRC 953 (1984); 18 NRC 1146 (1983);
and 19 NRC 1 (1984) is also taken. This does not e¢uate with -’
official notice of each and every assertion contained within those = 7 .
orders:; rather, only specific matters contained in those NRC orders i
are officially noticed as set forth in the preceding text of this
CPUC decision. This notice should allow the parties to abbreviate
their presentation of the regulatory framework to which PG&E was
required to respond. In keeping with this purpose, the mattexs of -
which we take official notice are deemed to be conclusively
established, and evidence to the contrary will-not’be'admitted.
Obviously, this notice‘does!not'estop‘PG&E‘from‘iitiqating‘the"
reasonableness of its,actiens 1eading up to and subsequent to the
NRC staff’s investigation of its seismic'safety’program.described
in NRC I since the facts established: by official notice do not of
themselves compel a finding of unreasonableness. We decline to Lo
apply the principles of collateral estoppel as crlgznally urged.by .
the AG. :
Eindxngz_gx_rnsz

1. The issues of oztxczal notice and collateral estoppel
were raised by the AG in its Motion for Summary Adjudication of
PG&E’s Responsibility f£or the Direct and Indirect .Costs of its
Actions and Omissions Lead;ng to the NRC's Suspension of the Low
Power Operating License for Diablo-Canyon Unit 1, filed July 22,
19387.

2. In D.87-12-018, the CQmm1551on determined to take
official notice of two or the five NRC decisions discussed by the
AG but requested further briering on the specific facts which were
conclusively determined as a result of such notice. - 3‘» .

3. On January 13, ,'1.988 _the AG, PG&E, and DRA filed br:!.ezs A
addressing the effect under tm californis Evidence Code of | -
granting judicial notice of the two NRC orders. The: AG, as moving f,
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party, briefed the particular facts which it believed should be
established by the Commission’s official notice and reiterated its
regquest for official notice of the other three NRC orders.

4. The AG did not renew its request for a finding of
collateral estoppel in its brief filed pursuant to D.87-12-018.

5. cCalifornia Evidence Code Section 457 provides that when a
matter is judicially noticed, the trier of fact must accept the
natter as stated. Judicial notice eliminates any possibility of
presenting to the trier of zact any evxdence dlsputzng the fact as
noticed by the court.

6. Rule 73 of this Commission’s Rules of Practice and
Procedure provides that the Commission may take official notice of
such matters as may be judicially noticed by the courts of the
State of California.
conclusions of Law .

1. official notice of a matter by this Commission has the
same evidentiary effect as % 4 the matter were accorded judic;al
notice pursuant to Evidence Code Section 457.

2. The standards used to determlne whether a matter 15
properly subject to judicial notice under Section 450 et seq. of
the Evidence Code are approprlate to use for evaluating a request p
for official notice by this Commission. : o

3. It is appropriate to take otficzal notice of the NRC ‘
decisions of wh;ch the AG has requested the Commiss;on to~take
official notice. These are, in addition to-14 NRC 950 (1981) and
19 NRC 571} (1984) which were noticed in D. 87-12-018, three other
decisions: 18 NRC 1146 (1983), 19 NRC 1 (1984), and 19 NRC 953\
(1984) . :

4. Only certain declarationa within the NRC orders !
of which we take official notice are “not reasonably subject to - -
dispute”. and thus properly subject to-o:!;c;al notice. = The ‘

rollowzng declarations,. listed as they appear in the AG’s brief and”AV'”
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reproduced as Appendix 1 to this decision, are officially noticed
by this Commissien:
Attachment A - Items 1, 2, 3, and 7.
Attachment B - Itenms 8, 9, 10, 11, 12, 13, 17, and 18.
Attachment € - Items 18, 20, and 21.

QRDER

Now, therefore, IT XS ORDERED that:

1. The motion of the Attorney General that the Commission
take official notice of certain decisions and orders of the Nuclear‘
Requlatory CommlSSLOn (NRC) and its subord;nate, the Atomic Sa!ety
Licensing Appeals Boaxd, to wit:

14 NRC 950 (1981)

18 NRC 1146 (1983)

19 NRC 1 (1984)

19 NRC 571 (1984)

19 NRC 953 (1984)
is granted.
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2. Official notice is taken of the following matters, which
are contained within the above-listed orders of the NRC and were
restated by the Attorney General in the Attachments to the Attorney
General’s Response to D.87-12-018 (the Attachments arxe reproduced
as Appendix 1 of this Opinion and ihcorporated herein by -
reference): '

Attachment A - Items 1, 2, 3, and 7. : L
Attachment B - Items 8, 9, 10, 11, 12, 13, 17, and 18.
Attachment C - Items 18, 20, and 21. |

3. The following editorial changes should be made to conforz j" 1
the items noticed with the fact that official notice is not being
taken of all the items:

Append;x 1, p.2; in paragraph 7 strike 'Accordlngly, and

capxtal;ze #The”. : ;
Appendxx 1, p.S,‘ln paragraph 17 str;ke ~In th;s regard ”.
and capifalize ”The”. | : - |
Append;x"l, p-107 in paragraph.zo strmke "In thls N
regard,” and capitalize “The”. - ‘

4. The motion of the ‘Attorney General 1s denled except with
respect to matters of which we specxflcally take o!:ic;al notzce in
orderrng paragraphs 1..and 2. .

This order is. effectxve today.- - -
Dated __APR27 1988 -, at san Prancasco, Caleorn:.a.

| CERTIAY THAT THIS DECISION
© WAS APPROVED BY THE ABOV
- COMMISSIONERS. TopAv. :

v »
) ! /
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VA ‘,.",v.;}ﬁ\;""'
r S s /

Ty,

M, 1, .v !
“Vicior Weisser, /%Acume .Ju'ecror
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1.

In late September 1981, in the course of responding to a
special NRC request for information, an exror in the seismic
design of equipment and piping in the containment annulus of
Diablo Canyon Unit 1 was detected by PG&E and repoxted To
the NRC. (NRC I, p. 951.)

PGLE committed to postpone loading of fuel until the matter -
was resolved satisfactorily and initiated a reanalysis of
portions of the seismic design of the facility. (IRid.)

As a result, of this reanalvsis a number of different
additional errors were found. (Ikid.)

Based upon information supplied by PG&E and NRC stafl ‘
inspections conducted at the offices of PG&E and URS/Jokz A.
Blume and Associates (”"Blume”), the NRC staff identified
serious weaknesses in PG&E‘S quality assurance program.

(Ipid.)

The serious weaknesses in PGEE’'s quality assurance progxanm
jidentified by the NRC staff were gthe following:

a. the PG&E quality assurance program did not
appear to effectively exercise control over the
review and approval of design information
passed to and received from Blume;

the PGLE quality assurance program did not
appear to adequately control the distribution
of design information from Blume within . .
affected internal PGLE design groups; and

the PG&E quality assurance program did not.
appear to define and implement adequate quality.
assurance procedures and controls over other
service-related contracts. (Ibid.)

This information indicated (indicates) four things:

a. certain structures, systems, and components
important to safety at DiableCanyon Unit 1 may
not have been (be) properly designed to
withstand the effects of earthquakes; (Ikid.)

it was (is) uncertain as to the extent %£o which
structures, systems, and components-important to
safoety of fuel loading and testing at up to 5%
of rated power would (will) in fact withstand:
;gg ?ffects of earthquakes; (Jd., at pp. 951-

APPENDIX 1
(Page 1 of 10)
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ATTACHMENT A
@ i

violations of NRC regulations in 10 C.F.R. Paxt
50, Appendix B had (have) occurred; (Id., at p.
951.); and

d. these violations ¢of Apvendix B were sewrious

(sexiousness). (Id., at p. 952.)

Accordingly, the NRC immediately suspended (suspends) PG&E’'S
License to load fuel and conduct tests at up to 5% of rated
power pending satisfactory completion of the feollowing-
actions:

a. An independent design verificat;on program
(ggg;esgg g the gggggg and including the g;gg;g

o g I at po. 222 956) on all safety—related
activities performed prior to June l, 15978,
under all seismic-related sexrvice contracts
utilized in the design process for safety-
related structures, systems and components.

(Id., at p. 955.)

A technical report fully assessing (assesses)
the basic cause of all design errors identified
by the program, the significance of design
errors found, and their impact on £acility

design. (Id., at p- 956.)

A_xeport of PG&E's conclusions on the effec-
tiveness of the design verification program in:
assuring the adequacy o! £acility design.
(Ikid.)

A schedule for completing Any'modafications to
- the facility required as a result of gthe

program. (IRid.)

A description and discussion of the corporate
qualifications of the company or companies PGLE
proposed (would propose) to carxy out the
independent design ' verification progran,
including information demeonstrating (that
demonstrates) the independence of these

companies. (Id., at p. 957.)

A detailed program plan for conducting the
design verification pxog:ams discussed above.

aRid.)

APPENDIX 1
(Page 2 of 10)




A.84-06-014, A.85-08-025 /ALJ/RAB/jt

FPage Three

' . ATTACHMENT A

g.

Starting on Friday, November 27, 1981, and
continuing throughout the suspension, a semi-
monthly status report on the second and fourth
Friday of each month, on all of the ongoing
reanalyses efforts and design verification
programs being conducted by and foxr PG&E.

(iRid.)

Any additional requirements prior to fuel
loading which the NRC deemed necessary to
protect health and safety based upon its review
of the desjign verification program, includine
(may include) scme oxr all of the requirements
specified in the letter to Malcolm Furbush of
PG4E from Harold Denton of the NRC, dated

November 15, 1981. (Ibid., at pp. 957-958.)

APPENDIX 1 =~
. (Page 3 of 10)
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8.

10.

ATTACHMENT B

In addition to the NRC's enforcement action, the NRC staff
instructed PGEE to provide it with the results of a fuxrther
independent verxification program for Unit 1 %o enable the
staff to authorize operation above low power levels. This
verification was to be aimed at the pre~June 1978 service-
related contractors used by PG&E in the nonseismic design
of safety-related structures, systems and compeonents,
PGSE's internal design activities, and the post-1877
sexvice-related contractors utilized by PGSE for both
seismic and nonseismic design of structures, systems and
¢components. (NRC II, p. 574.)

In order to secure reinstatement of its license and
eventual authorization for f£full power operation, PGEE
initiated a verification program to meet the NRC's orde:
and the staff’s directive. (IRid.)

These verification efforts expanded far beyond those
originally envisioned and took more than two years o

conmplete. (Ikid.)
While the vez:!.ﬂ.cetion was ongo:.ng, the joint interveno:r:s

h d, filed a motion: toi- ;

reopen the record on the issue of the adequacy of E.&.M
quality assurance program. That motion was based
essentially upon the same informaticn that prompted the
NRC's enforcement action and the various deficiencies
identified by the verifn.ceta.en program up to that time.
(Id., at pp. 574-575-) ‘

A similar motion e ‘ es

Xo_reopen the yecoxd on design quality - n
assprance was filed by the Governor of Califormia. (Id., =

at p. 575. )

After hea:ing arg\ment on the motions, the Atom

concurred wit.h E_&_E___ R

and Licensing Appeal Boaxd (~ASIAB')
concession that the motions WW@
mummse_hgum_hmm (ZRid-) . |

Although the motions to: reopen were pred:.ceted on def:.c:.en-

cies in M_g_ design quality assurance program and the - 0

_ failure to comply with Appendix B, the real dsswe .
in the proceeding quickly moved beyond that point. (Id-- -

.various des.xgn
verification efforts substitute foxr. and supplement its
design quality assurance p:ograxn in o::de: to demonst::a.te
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that the Diable Canyon plant was (is) correctly designed.
(LBid.)

The ASLABR chose this path because of the existence of
significant evidence the design quality assurance program

for Diable Canyon was faulty (it failed to comply with
Appendix B). Noxmally, an effectively functioning design
quality assurance program ensures that the design of 2

nuvclear power plant is in conformance with the design

criteria and commitments set forth in an applicant’s PSAR
(Preliminaxry Safety Analysis Report) and FSAR (Final Safety
Analysis Report). However, the deficiencies identified in
Diablo Canyon’s desion guality assurance program raised =
substantial uncertainty whether any particular structure, .
system or component was designed in accordance with stated:
criteria and commitments. Hence, the xeal issue in the
proceeding moved beyond- the question of what deficiencies -
existed in PGEE’'s design quality assurance program to the-
question of whether PGLE could (can) demonstrate its S
verification effoxts vexified (verify) the correctness of '
the Diablo Canyon design. (Ibid.) o _

n this d standaxd ‘s ve cat s

had to meet wag the same standard set forth in Appendix B:
provide adequate confidence that a safety-related . SRRV
structure, system, or component will perform satisfactorily
in service. (Xkid, p. 578.) : : ; o

The development and  content of PGEE’s verification efforts
was OWS & ‘ o . ” ‘ :

a. Immediately after the discovery of the seismic"
design errors at Diable Canyon, PGEE zetained
Robert L. Cloud and Associates, Inc. (Cloud
Associates) to develop and implement an .
internal verification ‘program to assess the ,
adequacy of the plant’'s seismic design. (Id.,
at p. 578.) ' ' .

The initial Cloud Associates’ review indicated
that the design problems were more pervasive
than at first thought. (Ibid.) "

Subsequent. to the issuance of NRC I calling
for the establishment of an extensive and
structured verification effort, PG&E, on
December 4, 1981, proposed a program managed
by “Cloud Associates that would include the -
services of R.F. Reedy, Inc. (Reedy Inc.) for
quality assurance: verification and Teledyne

APPENDIX 1.
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Engineexing Sexvices (Teledyne) for overall
review of the program and its implementation.
This effort was to be directed at the seismic
design work performed . for PGEE under pre-June
1978 service-related contracts and was labeled
the Phase I program. (Ibid.)

Thereafter, in response to the broader matters
raised in the staff letter, PG&E submitted a
Phase II program. This program inc¢luded an
examination of the nonseismic work performed
for PGSE under pre-June 1978 service-related
contracts, PGLE’s own intermal design activi-
ties, and all the nonseismic and seismic woxk
pexformed for PG&E under post-1977 sexrvice-
related contracts. The Phase II program also
added the Stone and Webster Engineering
Coxrporation (Stone and Webster) to .the other
organizations already proposed to conduct this
review. (Ik{d., at pp. 578-579.)

NRC I required that the companies conducting
the verification program possess the necessary
technical competence and that they be
independent of PG§E. On March 4, 1982, the
NRC approved the Phase I program.but required
that Teledyne be the program manager because
Cloud Associates had previously done substan-
tial work for PGSE. (Id., at p. 579.)

In accordance with the NRC action, Teledyne
prepared an Independent Design Verification
Program (IDVP) Phase I Program Management Plan
which integrated the earlier Cloud Associates’
plan and included requirements for Teledyne‘s
acceptance of work done prior to its takeover
&s program managexr on March 25, 1982. (;p;g )

Under Qeledyne's diraction, Cloud: Associates
would perform the review of seismic, struc-
tural and mechanical design and Reedy Inc.
would review quality assurance. The Phase II
Plan included only the safety-related (Diablo
Canyon Design Class I) buildings, equipment,
piping and components that had been requali-
fied in consideration of the Hosgri 7.5M
earthquake. The plan described the initial
sampling and the requirements-for any addi-
tional verification.and sampling. (Ibid.)
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(Page 6 of 10)




A.84-06-014, A.85-08-025 /ALI/RAB/5t

. ATTACHMENT B
Page Tour

In a letter dated April 27, 1982, the NRC
staff approved the IDVP Phase I plan. (Id.,
at p. 580.)

Several months later, Teledyne developed an
IDVP Phase II Management Plan and submitted it
to the NRG. This plan encompassed nonseismie,
service-related contracts performed prior to
June 1578, PGEE‘’s internal design activities,
and all service-related contracts after
January 1978. The participants and their
general responsibilities were the same as
those in the Phase I plan but Stone and
Webster was added to perform the review of
nonseismic safety systems and analyses.
(IRid.)

On December 9, 1982 the NRC approved the
Prase II Plan. (;p&g

Shortly after_receiving approval of the Phase
I program, PGLE retained Bechtel Power Corpor-
ation to work with it and act as Completion
Manager of the Diable Canyon facility. To
align the verification activities with this
development, PGSE developed an Overall Manage-
ment Plan that inter alia, adopted the. IDVP
Phase I Program Management Plan. TUnder the.
Overall Management Plan, the joint Bechtel-"
PGEE team was referred to as the Diablo Canyon
Project (DCP) and it was responsible for '
executing the Internal Technical Program

(ITP). (IRid-.)

The purpose of the ITP.was to (a) provide an
additional design verification effort for the
assurance of the overall adequacy of the
design of the plant; (b) develop data and:
information in support of the IDVP; (¢)
respond to IDVP open items and findings; and
(d) implement design modifications ox other
corrective actxcns arising from the verifica-

tion program. (Msl )

Under the Phase' I program, the seismic
verification effoxrt was initially based upon a
sampling process. The early findings of the
sanpling program led PGLE to review the eantire
scope of certain engineering activities. In
order tO save time and best assure final NRC'
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approval of the verification effort, RPGSE
decided in the summer of 1582 to expand the
seismic program to evaluate the total seismic
design of safety-related structures, systens,
and components. This broad review enveloped
the findings of the previocus IDVP and ITP
seismic reviews and made it unnecessarxy to
review older analyses and calculations that
were to be redone by the ITP. (Jd., at pp-
580-581.)

In view of the enlarged ITP seismic review,
the IDVP program was changed from one of
sampling original designs to one of verifying
the ITP's seismic work. (Jd., at p. 581.)

The IDVP examined the scope, c¢riteria and
methodology of the ITP work for consistency .
with the license application and then verified
samples of that work. In addition, the staff
reviewed the seismic verification efforts of
the ITP and the IDVP on a continuing basis.
(Idid.) -

The IDVP also selected samples of the original
engineering design work for the Phase II
nonseismic verification. ''The samples were .
reviewed and analyzed by the IDVP against
verification criteria fram the program
management plan. If the criteria were not
satisfied, the initial samples were reanalyzed
or additional samples were identified for
verification. (Ibid.) '

When the IDVP identified a potentially generic
concern, the ITP was required to pexfomm a
review for that concern for all PG&E-designed,
safety-related systems,. The IDVP then
evaluated these ITP reviews and documented-
their findings in Interim Technical Reports
(ITRs) for the staff to review. (Ibid.)

In addition to the nonseismic reviews :
performed by the ITP at the direction of the-
IDVP, the ITP independently conducted a-
functional design review that covered a
portion of each of the PGgE-designed, safety-
related nonseismic systems. Unlike the -
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seismic review, the entire design of BGEE~
designed, safety-related systems was not
reviewed. (XId., at pp. 581-582.)

PGSE’s verification efforts for Unit 2
differed from those for Unit 1. (Id., at P
582.)

The IDVP had no direct involvement in the Unit
2 verification program. Rathexr, BGSE estab-
lished an internal review organization for
Unit 2 to evaluate deficiencies identified for
tnit 1 and, if appropriate, to correct these
deficiencies as they‘gggg_;gg (appear) in Unit

2. (Ibid.)

The Unit 2 ver;f;cat;on was (is) still ongo;ng
n riew v NR

(2pid-) o '

Until it made its flndlngs with respect to‘the

Unit 2 W&Lﬁlﬂ_ﬁe

license authorization which had previously

been granted o Unit 2 was (is) not effective.
(3d., at p. 619.) N
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18. Prior to the opening of the ASLAB hearings on PGSE’'s design
verification effoxrts, the company regquested a partial
lifting of the license suspension for the purpose of
loading fuel and conducting pre-criticality testing. (NRC
III, pp. 1146-1147.) On November 8, 1983, the NRC granted
that request. (Id., at p. 1149.) On January 16, 1984, the
NRC refused to stay the effectiveness of its decision to
partially reinstate PG&E’s low powex license. (NRC IV, p. .
1.) o

However, in lifting the license suspension to permit fuel
loading and pre-criticality testing, the NRC stated that
the equities in the case favored continued suspension of
that part of the license involving criticality and low
power operation and that it would revisit the issue of
continued suspension pending completion ¢f the reopened
ASLAE hearing and after PGLE submitted the required -
remaining documentation in support of criticality and low-.
power operation and NRC staff had had an opportunity to -
review that submission. (NRC III, p. 1150.)

In this regard, the NRC stated that the concern which ‘
supported the original license suspension was not purely o
procedural or a matter of clarifying some uncertain part of -
the record. Serxious and substantive safety concexrns X /
relating to design quality assurance led to the license
suspension. (Ibid.) ‘ ' :

On April 13, 1984, the NRC determined that the concerns = -
which led it to suspend PG&E’s low-power license had been
resolved to the point where that license could be s ‘
reinstated in its entirety. (NRC V, p. 964.)
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