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Decision

Investn.gata.on on the Commission’s )
own motion into the operations, )
rates and pract:.ces of Frank C. )
Alegre Trucking, Inc. and Kaiser )
Cement Corporation, Lone Star N I I1.88-04-065
Industries, Calmat Co., Calaveras )~ . (Filed April 27, 1988)
Cement, Granite Construction, . ) ' ; D
Nevada Cement Company, and Blue )
Circle west Cement, and: order to )
show cause. . , )
)

, Attorney at Law, ‘for Fra.nk c.
Aleqre 'l‘rucking, Inc., respondent.
,-Attormey at Law, for. E. F.

Mitchler, Inc.: John Davak, 'for Amaral Trucking,
Inc.; Garvy E. Haas, for Dolo-Chem- Transport, Inc.:
and Grimsley Trucking,. Inc.:; Stan XKody, for RMC
Lonestar; Priscilla Ladeira, for Rich Ladeira
Trucking, Inc.; Julle A. McKnight and Di J. "V -
‘Reynolds, for. Kaiser Cement Corporation; Sa.lver, -
Rosen, Fischer & Stecher, by John Paul Fischer, -
Attorney at law, for Les Calkins Trucking, Inc. ‘

. and -Frank E. Hicks Trucking, Inc.: Richard 'W. .

~ Smith, Attornmey at Law, for Califormia: Truc:)ca.ng'
Association; &ixlgy_mb_b_s_, fox Foothill Bulk
,‘rra.nsport, Inc.; and D.

. himself ; :.nterested par-t:.es-‘ .

‘ ~ Attorney at La.w, :or the

'I.‘ransportatlon D:.v:.sn.on. Y -

mmnm OPINION ON TEE ORDER T0 SHOW .

~.on April 27, 1988 we: issued Order Institut:.ng i
'Investigation 88-04-065 wh:i.ch,« mnong other th:!.ngs, ordered Frank c-_V_
Alegre Trucking, Inc. (Alegre or Respondent) to appea.r and/ show o
cause why. it should not be ordered to cease and'desist’ :crom o
. sollciting and transporting cement J.n bu.'r.k or pac)cages a.t ratea
proposed in. Apl:.cation (A..) 87-—12—052 pending th.is cOmm.ss:Lon' -
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approval (or nonapproval) of the rates proposed in that
application.

This order was based on the allegatlons set forth in a
Motion for an Ex-Parte Cease and Desist Order filed in A.87-12-052
on February 26, 1988 on behalf of the Commission’s Transportation s
Division staff. Specmflcally, staff asserxted that Respondent was,‘
in January, 1988, soliciting and transporting cement at rates ‘
proposed in Item 205, Fmrst Revised: Page 17, of the amended rates
proposed in its A. 87-12-052, whzch rates had not been authorized by

this Commission, and some of whach rates are lower than.the rates f"'”

authorized in 1983 pursuant to Rate: Reductlon RR-1305. staff
further asserted that Respondent's vice preszdent, Frank'Alegre B
confirmed that: Respondent is currently assessang the rates. and
charges for the transportation orf. cement set rorth in A. 87—12-052.

_ Thas show-cause hearing was held on an expedltedAbasxs in
the Commzss1on's courtroom in San Francisco on May 9,.1988 and “fﬁ’“”
submitted that.day.‘ At the hearzng staff presented twoww1tnesses,
Alegre . presented one wntness, and stafr, Alegre, Les calkxns
Truck;ng, Inc-, and. Frank.E. H;cks Trucklng, Inc., and the ‘
calafornaa Truckdng Assocaataon, presented closmng legal argunent
on the proprlety of lssuang a’ cease and desist order in th1s~" g
matter. , SR I I~ o S : :
o Staft watness~Moira R. Sammerson, a Senlor'Transportatxon
Rate- Expert, sponsored Exhabmt 1 which compares rates in Item 250]”
of Respondent’s rates. as filed. pursuant to~RRs1305 wath ot
correspondang'rates proposed in Item 205»1n A-87-12—052.‘ The
exhibit shows-that the- proposed rates-would.be hagher tor some
routes,‘lower for some routes, and the same for some routes-.‘ﬂ'jT ‘

o Staff witness Greg Thompson, Associate.mransportatzon ,@f*
'Representatxve in the Commlsslon’s Stockton Dzstrlct orfzce,
testif;ed that he conducted an 1nspectzon o: Respondent's Lodl
'o:fice on Fehruary 11, 1988 and on February 19, 11988 and’ that he
. and hxs associate copied the various bills oﬂ ladang and otherf“

“' (AR
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documents regarding rates charged for cement transportation in
February, 1988 and sent them to the Commission’s rate experxts in
San Francisco for review. Thompson also testified that Mr. Alegre
stated that Respondent was then usmng the new‘rates and charges _
which are set forth in A. 87-12-052 and that it was doing so-at the
advice of counsel. '

Thomas J. Hays testified,on behalf or‘Respondent, Alegre.fa" !
He described himself as. a 'transportation cost-finding technicianﬁ S

He testified that he prepared- A. 87=12-052 Liled December 28, 1987 |
and its amendment filed December 31, 1987., Mr._Hays' af!idaVit wasV‘

received as Exhibit 2. He testified that Alegre ‘had authority tor @f‘:H
less than maximum rates pursuant ‘to RR=1305 ‘on 45 different cement {ﬂf

hauls, all. in its northern territory. He stated that when this
Commission issued Decision (D Yo 87-11-032 on.November 13, 1987,
cancelling all cenent transportation rate: reductions unless they

were justified on the basis of AB 4033 by ‘December’ 31, 1987, he had*fﬁ

¥serious doubt that accuratelcosts and rates could be developed
within the time frame allotted in the: decision’ . Based on.the
Commission not - setting out a’ specx:ic definition of the terms

”justiried” or ”rejustiried” in its decision, his concern about.thegfpV:

adverse impact on customer'relations due to<the loss. or authority

to charge reduced rates, and his beliez'that ”there—appeared to-be ff:}

‘no logical economic basis tor approxrmately one—half of [Alegre’sa

cement business o be provided on a reduced rate, baSis.while “the, ﬁﬁfp;"

other half was’ assessed full rates' he produced a'”mileage scale
of rates” which,he claims complies wath D 87-11—032 and: AB 4033.

Mr. Hays also—testitied that. the rates,. et rorth in,A_87-12-052 arefh]f

fully compensatory and that he’ believed»since the application.which“”
he had prepared justifies Alegre's proposed new rates “that he: QJJ%;
interprets Ordering Paragraph 3 ot D: 87-11-032 to-permit thesef"fokup
rates to: take.ettect upon one: day’s notice, since #any other I
interpretation [of Ds 7-11—032] would give an untair advantage to-_'_'f"~
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the carriers who had already cancelled their RR’s.# That Ordering
Paragraph states:

#3. RRs and me-toos thereof already canceled
pursuant to D.87-01-075, may be reinstated
effective on one day’s notice to the
Commission and the public, but must be
Jjustified by December 3L, 1987 and
. rejustified annually thereafter on the

basis of AB 4033.”
D. 87-11-032 does not.change the terms of D. 87-01—075
<wh1ch required the cancellation ‘of: any rate authorrzed at a’level
less than the’ maximum reasonable rater except that it allowed
prevxously e!!ective RR and me—too-rates to be’ reinstated until -
Decenber 31, 1987, by whlch tlme they had towbe 3ustl£1ed-- The
basic questlon before this COmmlssion ln,the present is what we .
meant by »jus tifled” in D. 87-11—032.‘ It is Alegre's position that

since it would be unllkely that we could hold a hearzng and 1ssue ayjt{iﬂ
decision on its showing in. compliance with' AB-4033 (that ls, Publlc?j;“"

Utllltles (PU) COde Sections 452'1 and 452. 2, ezrectxve ‘ _ .
‘ September 27, 1984), we must’ have meant that they'could 1mplement

their. proposed rate reductlons as soon as’ thQY‘Illed an. applicationwufﬁe

wmth this cOmmission.‘

The law’ ‘does not permlt a carr;er to set rates tox the R

transportatlon of property\at less than the maxlmum reasonable.

~except- upon S“Ch showing -as is required by the commission and a ;ﬁ"‘"””

fxndlng by it that the: rate is" justirled by transportatlon f‘
conditlons. (PU‘Code Section 452 ) The law establzshes an
'addftional requirement when 1t is a cement carrler whlch xs f
requestang authority to-establlsh such rates-¢ PU’Code Sectlon . o
452.1 requlre3~thas Commission*to~ascerta1n.that the' rate requested]gf
”ig :ully compensatory based solely upon.the cost ot transportation{*
fxom: origin to. destination and’ return and the’ projected revenue to-
~ be derzved from the requested rate-ﬁ Such‘authorlty may be grantedg
for not more than one’ year.‘ If the carrier w1shes to contlnue the
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same reduced rate it must again make a showing which satisfies the
requirements of Section 452.1 and additionally ”make a showing to
the satisfaction of the commission, supported by operating results'
and cost data developed from the transportation to which the less-—
than-maximumrreasonable rate was applicable, that the renewal at
less than the maximum reasonable rate is justzfred. (rv Code
Section 452.2 (a). ) L

‘ GO 152=A, Rule 7. 1 A.(z) descrlbes the means of cement
carrxer compliance with these code sectzons. It. speclf;es that
rate justlfmcatzon ror'proposed reduct;ons in cement rates to‘a
 level ~lower than the rates of competang cement carrlers”'ls to be
made by'applxcatlon and speciries what mast be 1ncluded with the-

application when it is and: is not a renewal.‘ Rule’ 7 1 B. descrrbesﬁfdra

the requirements ror cenent carrier rate increase appllcataons.cv
e No statute or General Order (GO) rule perm;ts a cement
carrxer to unxlaterally 1mp1ement new rate' reductzons. For the

Commission to permit such’ actxon would be’ an abrogation or its’ der_t“

to make a determanatxon that the rates are- justlf;ed and fully

compensatory.' As Mr. Smlth pointed out ln.hzs closing statement on@ﬁ |
behalf -off the calzfornxa Truckang Associatlon thexe are’ s;tuatlons JOOEN

in which we have, in sone. general treight transport sltuatlons, ;@.ff
delegated to our staff rate approval functions based on o
specztzcally stated criteria..‘we have made no such delegatzon ot
authority w1th respect to cement transport or the prov;saons of

- GO 150-A, and nene should be rmplmed._ Furthermore, while it may‘befﬁ

true that. we: could not have.made a determznatxon, partlcularly lnfaf
contested applmcatlon, between.the errective date of D.37—11-032
and. Januaxy 1, 1988, we would ’remind Alegre that D 37-01-075, - B
‘xssued January 28, 1987 had already placed such a requ;rement on ey
cement carrlers, by cancellznq their~reduced rates 1n 180 days.‘ Itf
was a’ frnal order of. th;s COﬂﬂiSSlon, albext an order wh;ch Alegre,f
19 days before the July 27 1987 cancellatzon date, decxded to
challenge.a"_--"“ S - :
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Alegre could have protected itself by filing an
application justifying its existing reduced rates or its new rate
reduction proposal concurrent with its challenge to that decision,
but it chose to take the chance that this Commission would agree
with its position and not requ;re the ¢ancellation of any
significant portion of Alegre’s RR-lsosArate authorlzat;on-- The
ganble d;d not pay otf, except that thas commission dzd agree to
allow the cancelled rates-to be reinstated until the end of 1987.1

Unfortunately, the decismon.grantxng this extra bit.of time was not”ti"ﬂ“

issued until November, 1987. ~ This CommlSSLOn’s busmness often
results in the ;ssuance of deczsxons which take longer than.we
would 1deally prefer. Alegre probably~knows th;s s;nce it bas '
appeared before us on numerous. occaszons over the-last several

years. - It took a rlsk wh;ch resulted: 1n an adverse impact, and nowj{ ¥3f¥g

it comes before us: with-an untenable interpretatzon of the: clear
nandate of the statutory law and Go 152-Aw ‘in’an. apparent attempt
to protect itself from’ the ' consequences of that rlsk.

‘ ' As ar sepaxate»argument Respondent suggests that 1ssunnce
of an order to. cease and.deslst would be procedurally 1mproper
because Rule 9 of GO lso-A.requmres the Comm1551on s 1ssuance or

,' .

notice: Of improperly filed rates. and dxrect;ng the carxrier. to anend:m””

or cancel the lmproperly filed rate.: Thls rule is not appl;cable i7if“
to the- Lacts before us. . There is no basls for assertlng that the ?5 ]
rates.Alegre tlled in its appllcation are 1mproper. What' is I
certazn 15 that - Alegre is assessinq rates difrerentlzrom the
maxcimum. reasonable rates which should have been in e!fect smnce
Januaxy'l, 1988. L T e o
. " Da 37-01-075 as modif:.ed by D. 87-11-032 cancened the 1ess
than maximum reasonable rates authorized ror Alegre zn RR-1305 as |
of January 1, 1988.; Only maximum reasonable rates are. presentby
authorized and th;s w111 be true unless and unt;l such txme as
this Commisslon might authorize a dit:erent ‘rate or rates: The L
cement rates Alegre 1s presently charging, to the extent that theyﬁi
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are not the maximum reasonable rates, violate the mandate of these
decisions.

We do not wish to delay our review of the rates proposed
in A.87-12-052, therefore, we will set the matter to be heard on
the earliest feasible date.

Eindings of Fact

1. Frank Alegre Trucking Inc. has, since at least February
of 1988, implemented and collected the reduced cement rates which
are set out in its A.87-12-052. |

2. The rates set out in A.87-12-052 differ from maximum
reasonable rates in that some are higher, some are lower, while
some remain the same. :

3. A.87-12-052 is still pending berore this cOmmxsszon.

4. This Commission has not issued any authorization of the -
cement rates set out in A. 87—12-052.‘

1. D.87-01-075 as modiried'by‘ D.87-11~032 as applicable to .
Frank Alegre Trucking Inc. requires that Alegre charge maximum f
reasonable cement rates unless and until the rates it proposes in a
properly filed appllcation are authorized by this Commission. .

2. To the extent that cement rates now be;ng charged and
solicited for by Frank Alegre Truck;ng Inc. are not maximum

reasonable rates, said carrier is in violation of thls cOmm1551on's S

orders in D.87-01-075 as modified by D. 87-11—032-

INTERIM ORDER

Therefore, IT IS ORDERED that‘ :
1. Frank Alegre Truck;ng, Inc. shall .cease and . desmst from
charging or solicit;ng to charge: cement rates other than max:nnm.«‘
reasonable rates as described in this deczsion unless and unt;l

this Comm1551on issues.a turther order authormzing dz!:erent rates-"V'
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®
2. A hearing shall be held regarding Application 87-12~052
before Administrative Law Judge Colgan in the Commission Courtroom,
505 Van Ness Avenue, San Francisco, California, on Monday, May 23,
1988, at 10:00 a.m.
3. The Executive Director shall mail a copy of this order to
all parties in Application 87-12-052.
This order is effective today.
Dated May 11, 1988, at san Francxsco, Caleornxa.

STANLEY W. HULETT
President
DONALD VIAL
FREDERICK R. DUDA
G. MITCHELL WILX
JOHN B. OHANIAN
‘Commissioners

ON
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A& APPROVED. BY THE ABOVE
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2. A hearing shall be held regarding Application 87-12-052
before Adnministrative Law Judge Colgan in the Commission Courtroem,
505 Van Ness Avenue, San Francisco, Califormia, on Monday, May 237
1988, at 10:00 a.n.

This order is ef.rect:we today.
pated  MAY11 1888 at San Franc:.sco,




