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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Investigation on the Commission's ) 
own m.otion into the operations, ) 
rates and practices of Frank C. ) 
Alegre Trucking, Inc·.. and Kaiser ) 
Cement corporation, Lone Star . ) 
Industries, Ca1matCo· ... ,. Calaveras ) .' 
cement., Granite' construction-,. ) 

I.8S-04-065 
(Filed April 27, 19S5) 

Nevada Cement Company, and Blue ) 
Circle West Cement, and orde~t<> ) 
show cause. . ) 

-----------------------------) 
EdwardJ. Hegarty,. Attorney at .. Law,.for Frank C .. 

·Alegre Trucking, Inc .. , respondent. 
Ellis Ross Anderson, Attorney at Law, for E. F. 

Mitchler,. Inc.; John' pavak,torAmaralTrucking, 
Inc.;: <lAxvE. Haas,. for Dolo-Chem.'Transport,Inc •. 
and Grimsley Trucking', . Inc:.;;;: Stan Kod¥~tor RMC. 
Lonestar;: Priscilla'Ladeira, for Rich . Lade ira .' 
'I'ruckinq, Inc ... ;: . .J'ttlie At MCKn;!;qht·;and.· O·~ J ... .. 
Reynolds, tor. Ka'iser cement corporation;: Silver,." 
Rosen,_ Fischer., & Stecher i .:by John Paul· Fischer~' 
Attorney at . Law," tor Les. caJ.kins.'l'rUcking:,. Inc.' 
and Frank E~ Ricks Truckinq.,Ine ... ;:Bj.cbard·W ...• 
Smith:., Attorney at Law, forCal:Ltornia·.Trueld.ng' .. 
Association; Shirley T'ibl:is, 'for Foothill Bulk .' 

. Transport, .Inc .. ;· and D.' G. ··'Red:tingshater,. for 
. himself;' interested: parties. .. ·· '.. . 

Lawrence o.GarciA,.· Attorney at Law,. tor. the 
'Transportation·Division .. 

.. 
XNTERDl OPIHION':ON~ ORDE1t~· SHOW' 

CAUSE RE' CFASE ANPDESXST: ORDER" 
",' 

,"'. , 

. -

.on April: 27, ' 19~'we:' issued0;t:der'Instit:uting., 
Investiqation 8:8'.-04":065 whie1i;;'":alnonq,otherthincjsl" . ordered Frank c. '., 
Alegre TrU~q", I~c:': (Ale9re~'or: Respc,ndent)to apPear.Md~'~ho~'· ' 

• • ." •••• c , '" •• ",', ' ,. ," ":, \, .-

cause why '. it· should not be, .ordered to:, cease'and ~"desist trom.···: '. ' .. 
sol'icit'i~g.~'and~·trans~rt~q. c~e~tiri·bU1kor'·p~ckaqes.··atr~tes""·,· 
proposed :tn Aplieat1on' (A:~.)': 87':l.Z-OSZ, '. pending' ~~'Comndssi()n;'s 

" ,..', . .' ' '.. 

, , 

if,' 

1 

." I 
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approval (or nonapproval) of the rates proposed in that 
application. 

This order was based on the allegations set forth 'in a 
Motion for an Ex-Parte Cease and ,Desist Ord.er filed in A.,S7,:"lZ-OS2 ' 

on February 26-, 198'8- on behalf of the Commission's Transportation 
Division staff. Specifically, staff asserted that Responclentwas, 
in January, 1988, soli~itin9'and transporting cement at rates , 
proposed in Item 20S,First Revised Page 17, of'the alnend.edrates I, 

proposed in its A.87"';12-052; which"rates' had not been au1:.h.orizedby 
this Commission, and "some ofwhiCh',rates are lower than the rates ' 
authorized in 1983 pursuant to, Rate"Reduetion :RR-130S.~ '" ~ff 
further-asserted that Respondent's 'vice ,president,. Frank Aleq,re 
co~irmed 'that ,Respondent, i~ eur:r:ently, assessing, the ,rates and' " 

.',, 

charges for the transportation of , cement set forth 'in A.si-12-0SZ~.:' ,,': 
, ''rbis', show-ea~se hear'inq,'was hel'd'on';an 'expedited: basis.lii: ',,' 

• • ' .' • I " ' , .' • ~, 

the Commission's, courtroom in5a.n;Francisco-,onMaY,9,' ,,198S 'and 
submitted that day ~At,~the hearinq, staff presented two- witnesses"i' 
Aleqre presented one witness,'anelstaf!, Aleqre",Leseaik1ns., ,. 
TrUckinq, InC:., ,and, Frank E'. Hicks:TrUCkinq~ 'Inc.,.-Mathe , 
California Trucking 'Association,' .presented"cl~s~q ~ l~qal:·ar~ent':·· ' 
on the. propriety Ofissuinq'aeease a~d',d~sist order in this':' " 

, \ ' . ., ' 

matter. j' .. 

" ,'" ',"",. . .,,' 

staff witness. Moira,R:', S:i:mlD.erson,., a ,senior'l'ransportatiorl 
Rate' Expert, . sponsored' Exhibit, l,:whieh ~ompare:s, rates in It~', 2S() '. '., . 

of Respondent's rates, as. filed "pursUant ,t~.RR"':"llOS. with: " , 
corre~pondinq: . rates 'proposed> :tnI~em",20s. in·> A .. 87-1~OSZ:~ . The:, 
exhibit' shoWs thatthe .. pr~~o~ed; ~~tes.',would ~hi9her,'i~r;some 
routes, ,lower for some,route~;,~d,the,:sai~ tor some"r~utes_, 

, .. Staff'witnessGreqThompson,' ASsOeiateTransportat:Lon ' 
Representative' " inthecoDl:ssiori,:s Stockton, ,. District' Office, ,', 
testifi~dthathe: conduct~d,' an: ·inspecti6~:·,Of.,Respondent~s LOcti,', . 
office 'on·F~~a.ry 11,,":L988;:'and,:oh"Feb~arY' i9',,"1~88: and.·.·that",he 
and hi5'associat:~::'copied,·the ~a~i~~s:biil:s,Of': l~'din9" . and: other: :'.' 

, '., • , " .',' I "" ... , :" • . , ". f' , ., ' " " ; l' , "., ~, • '.. , • 
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documents regarding rates charged for cement transportation in 
February, 1988 and sent them to the Commission's rate experts in 
San Francisco for review. Thompson also testified that M:r. Alegre' 
stated that Respondent was then using the ne~ rates and charges 
which are set forth in A~81-1Z-05Z, and that it was doing s~ at the' 
advice of counsel. 

Thomas J. Hays testified on behalf 'of Respondent,. Alegre .. " 
He,described himself asa ~transport:ation cost-findinq,technician"~' 
He testified that he prepared.A.a7~lZ-052 filed D~cemberzs:, 198.7,:: 
and its. amendment filed December' 31,. 1981. ' Mi:, Hays' affidavit ~~s 
received as Exhibit 2.. He testified,that Aleqre'hadauthorityfor::'" 
less, than maximum rates pursuant 't,o. RR-130s.on45:"different" ,cement:"" 
hauls, all, in its northern territory." He stated that when this 
commission issued Deeision (D'~').)' 8.1-11-032' on ,November 13, 19'87;' 

• • ,-,' . . ,.... , ," r,. I " 

cancelling all cement transportation ratereduetions'unl.ess they: 
were' justified on the basis of As. 4033 ,by December 31, '198.1, he ~d' '," 

, , .' , 

wserious doubt that accurate costs and rates, could be develoPed 
:,,» 

rl thin the time frame allotted in, the~, dec1sionw• BaSed on.' the:' : .. 
Commission not:settinq out, ,a;' speeific:,definition of the terms: , 
Wj~stified~ or"re:rustifiedw':in':L:ts' dee:tS:ion;hls conce~ abo~tth~ 
adverse impact on customer.: relations due",to' the, loss, of authority: I, ' 

to ':barge'reduced rates" and' his ~liefLthat, .. there' ap~ar~(Fto.,be:: : ," 
, . '.' '. ,". . : '\ ,_ .' , " , • .' I, " 

n~ logical ,economic.basis-tor, app:roX'imatelyone~bal:(ot. (Aleqre's..l~1 

cem~nt· businesst~"be' provid~d, on'a reduced ratebasis'whiie' tbe,\, 
,,- ' . ..' .' , , ", " '.:" , .,," . .', :" ," " ,'. ' . ,. ' I' ,_."' '," ',.' .. 'i ,,,', : i'" . ."I",~ .~' : h '. '. 

other half· was,.assessed tull.rates", .he'produced a wlUlea9'e, scale. 
of ratesW' Which.' ·he claims· complies' with, D:~·a7-11-'03-Z and· AB' 4033.·! .' 

Mr. Hays also testified that the:rates.,:~.et forth·' in,·A~81-1Z-·os.ZaJ;e 
fully compensatory' ~d': that,he'~believed ~since' 'th~.ap~liCat;io~which':' "" 
he had prepared.;, j ustifi~s ';Alegre':~: :prop'osecl :,£e~ rates.,. . that he: .' . :' ',: ," 

interprets':orClering,'para'qraph 3 ,~i' D;S7"'ii:::'03Z,to- Pe:Cn±t, the,se' .. '~. , 
rates. tC;: take 'eftect;·upon'.on~·Clay.~s,::';"~tice,-~ince Wany oth~r _ ::-
interpretation (-OfD:8:1:-11~03'2'J . would>qive,,·al,.',un:fair'advanta9'e to.' -,: 

, • ,. " .,. ~ , " "I' 
"' :, ... " . 

,." , 

I, ' .. :, " . ' 

"""''','t , ~,', ; 

'Ii':, 
'1.,: 

I': 
I, .' , 
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the carriers who had already cancelled their RR's.* 
Paragraph states: 

That orderinq 

*3. RRs and me-toos thereof already canceled: 
pursuant to 0.87-01-075, may be reinstated 
effeetiveon one 4ay's notice t~ the ' 

Discussion 

Commission and the puDlic" but must be' 
justified byOecember'31, 1987 and 

, rejustified annually thereafter on the 
basis ofAB. 4033,~N " 

0.87-,11-032' does. not chanqe the terms of 0.8.7-01-075 
,which required the' cancellation 'of',any rate, authorized' at a 'level 

" • < 

less than them.aX1mum. 'reasonable 'rate" except that' it allowed 
previously effeeti ve 'RR and.' m.e-too-' ~ates,: to- be." reinstated. until 
Decemb~r 31,' 1987, by which time';they hadt~be justified.. ,'!he 
basic question before', this Commis~ion in. the present is what we. "",', 
meant by Njusti~iedN' inO' .. a:7-:J;1-032:~. It is Aleqre's posit:l.on 'that~" 

. ",," , . I' 

since it ,would be unlikely that we" could hold'a hearinq, and'issue<a, 
decision on itsshowingincompliancewithA:a '40-3:3 (that :t's~P1:tb~ie", 
Util:ities. CPU),.' Code, 'Sections 45Z:1": and,452~Z", effective 

, , 

september 27/ ~984) ,wem~st,,~ave;meantthat'theycould' implement" 
their. proposed' rate reductions,as.,soon:asthey'fi1ed an,application' 
with this Commission. ", .,' ':"i' 

:: .... 
Thelawi'does not., perm:tt .:~,~ earriex:,to, set rates for the' 

transportation of p~operty;at"less', ~ 'the,~ximum. reasona))le " 
Nexcept' upons~ch Showing"as is. ,required' by .the' commission and' a ,I' 

tindinci by, it, th~tthe: 'rate,' is\justifi~d" 'bY"'~a~Portation' ' , 
conditions~N CN 'Code" S~ctlon, 452':>: ".rh~l~w,"esbblishes an, 

, additional reqUirement' when 'it : ':i~ ,'~, 'cem.en~' ~:rrier which is " 
requestinq' authorityto.~'estabiish,,~.'~SuCb.'rat~i:Pu COde; seCtion" ,",' 
452.1 requires. this colllllllss1on,:~t,q.,ascertairi'" that, the' rate requested 

"., < ,. , '. ", I. • "" '. " ", '. ','. ~'" ." I, . ,.' , " .' , . .. ,,: ' I' ' 

Nis fully 'compensatory:based 'solely: ,upon':,the, , cost of transpo~t;on. 
from'or!g1n'to' destination' and: return.',and',the projected r~venue to:' .,' 

. . '. . ..• I!' :".:' • . ' _ ,"" ',' i " ""', ." •• ".", .'. ,.' <C, '.- , • ,'" • ,. \..' " •• ".,r.,., " 11.<' " 

be derived,. tromthe requested:rate.l" ,Such~au:thority may, be , granted. " 
for notm~re than one 'year~' If,:the:'carri'er,rlshes to.' ~ontinu~:''the"" :, 

I "," " ''''~., ','" ~" :", ""-,'\<\;\':,;,;~.> 
-~. ',".' "j ~ • ,. :. ~ 

"'. , , 
., ,I :, ,'"J 

,I 
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. 
same reduced rate it must aqain make a showinq which satisfies the 
requirements of Section 452.1 and additionally 'make a showinq to 
the Satisfaction of the commission, supported by operatinq results· 
and cost data developed froln: the· transportation to .. which the less­
than-maximum reasonable rate was applicable, that the renewal at 
less than the maximUll\ reasonable rate is justified.' (PU Code 
Section 452 .. 2 Ca).) 

GO 152-A, Rule 7 .1A~:(Z) describes the means of cement 
carrier compliance with, these' Code' sectioM... It . specifies. that 
:t:ate justification tor prop~sed":reductions in. cement rates to a 
level 'lower than' the' rates ofcompetinq'cament carriers' is to be .: 
:made by' application: anct specif:i.es what must.oe included. with the":: 
application whe.."l it is and,: is'not.·arenewal;· .. ·"Rul~· 7.1 B~ 'descr~~ 
the requirements, tor" cem~tca~ier' rate increase apPlieatiollS~' . , ,; 

. No statute or GeneralOrd~(Gofrule· permits a cement,' . , 
carrier to. unilaterally impl~~~t ne~.· rate:' reductions. For' the . 
Comm.is~ion to permit sUeb..aetion:.w~u:ld·~·arial:>r09'ationo:t its' dU~ 
to :make a cleterm.in~tion that the rates are justified and fully' '.' ;; , 
compensatory. AS Mr.Stdthpo:i:ntecl.outin : his closing statement '·on.~, 
behalf of the. California TrUekinq.,Assoeiation:the~e· are' situationS" 

. . " ;'il:' -'." ", . ,"' ,.' ;',', J 

in which we' have'; . in ,some'.qeneralfreight transport situations',. 
deleqated to .ourstaft. rate.a~proval. functionS based' on- . ',' 
specifically stated cr~te,ria. :ii We have·, made no such.: deleqatioXl/ ot : ~ " '., 
authority with, respect to cement transport or the provisions 'ot .. :. " 

I '.' ,. j11 " • f • "'," J "".' 

GO 150.-A,. and none' should. be' 'impJ:ied' •. FUrthermore,. while it maybe' .. ;";',' .. 
true that we, could.' not bave mad.e a, determination., 'particularlyili'j'a 
contested. application,. betweeri5,.tbe effective '<tate of I).S.7-1l.~oi2· '. ,..:., 

and January. 'l~ '1988.:, we.wouldi:r~n'cl,:Aiegre"that.: D,.S7-01~075,.'·· . , ': '.' 

issued JanuarY ~8;' 1987 ba:cl:,ai;r.~ady.',placed:'~uch 'a' requir~ent:on: ",' .:,,' .: ...... 
cement carriers,'. by cancel.lingr:, their, 'reduced , rates inlSO days.~~ .'. iIt,''­
was' af:lMi 'order 'of. ,this,comndssion:,.. ,albeit" an order which Aie9r~~'··· 

• ",',' . ' •• ~ , .' '. • " I, \ ,,', .•• , I • ", \., j ',',. " v ", . '.' _' , .'>, • • ••• ::: .~ '/ '0°" ' : 

19 days before the July' 27,', ,1987: cancellation date,. decid.ed :to .,; ;., 
. ". • "! , 

challenqe •. ' 

" ... 
I 
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Alegre could have protected itself by fiXing an 
application justifying its existing reduced rates or its new rate 
reduction proposal concurrent with its challenqe to that decision, 
but it chose to take the chance that this Commission would agree 
with its position and not require the cancellation of ,any 
significant portion of Aleqre'~ RR-130$rateauthorization. ~e 
qamble did not payoff, except that this,Commission di~ aqree t~ 
allow theeaneelled rates. to be' reinstated' until the end of' 1987. 
unfortunately r the decision grantinqthis e~a" 1>i t . of time, was not' 
issued until Noveml:>er, 19~7'."This Commission"s, business often 
results in the' issuance of' decisions which: take lonqer, than we 
woUld ideally prefer., ,Alegre probably knows this since it. has 
appe~ed before us on numerous;~oCca$ions over the, last several' 
years. ' It. took a riskwhiCb.,resulted;in, an, adverse impact~ and now': ' 
it', eomes before uS'withanuntenal:>le: inte'rPretation of the clear' '" 
mandate Of:' the statutory. lawandGO'152~A,,'in~' an,apPax'ent'attempt": 
to protect itself, :fro:m.theieonseque~ces" c>f that' risk., ' 

.' ,AS ,a' seParate\ar~~n~" Re:spondent' suqgests that issuance:, /,,' 
of an order, to, ceas~ ~dclesist;:wou.lcl,'beprocedurallY improper "., ' 
because Rule' 9 of 'G0150-A requires 'the;' coaission's issuance of ' 

~ • , '. '\ , 'r \ I \ ,,', 

notice'of improperly filed rates, and directing the earrier,to amend 
or ~cel the improperly 'fil.ed,ra1:e..;. ~' This: rule 'is not appliCable 
to the ,facts betore 'us';: "rhere';is~o,"lias::tsfo£ asseX1:inq th4tthe' 

\ ! c, '."" 

rates. Aleqrefiled in its application,' are improper. ,'What~ is' 
, ' " ' ," .. ,' ,', ~, ' ' ," , ". , '" ',' , ' "" 

certain' is that Aleqre is assessinq rates di~ferent from. the 

, ", 

~um., reasonable ,rates wMch'sboulcl:' have beellin, effect: since, .' 
January 1, 1988~., : 

, ,D.87-01~O.75asmoclified,by .D.87~,11':"Oj2" 'cancelled the ,less;, 
, ' ~ " , ' -, ", "',,' " • ,,' ", \ , • , • , ""'" h <," i, I~' 

than max-imUJll reasonable rates autho:rl:zed torAleqreinRR-:-130Sas .' 
of January ,'1, ':).988.: 'oniy maXim~: r~asonable: r~tesare, presently' . 
authorized,.. and . thi~~iilbe·.tru:ei ul,ie~s ,anCi'until.,SUc:b. ,tim~' ',~ 

• '. I ' , 

this Comm.i:s~ion·might authorize' ,,a'clifferent :',:ate" or' rates;.' 1'h; 
" " , ',' ,", 

cement rates Alegre' is> presently':, charqinqr:to:·.the extenttbat .theY,. 
, " ,-'," ,'.. ' 

" ' 
'''', 

, ' 
" ' 

.' ' 

, " I~ 
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are not the maximum reasonable rates, violate the mandate of these 
decisions. 

We do not wish to delay our review of the rates proposed 
in A.87-12-0S2, therefore, we will set the matter to be heard on 
the earliest feasible date. 
lindi,ngs 9t Fact 

1. Frank Aleqre Trucking Inc. has, since at least February 
of 1988, implemented and collected the reduced cement rates which 
are set out in its A.87-12-052. 

2. The rates set out in A.S7-12-0S2' differ from maxilnu:m. 

reasonable rates in that some are higher, some are lower, while 
some remain the same. 

3.. A.S7-12-052 is still pending :before this coxn:mission. 
4.. This commission has not. issued, any authorization of the 

cement rates set out in A.87-12-052. 
~clusions of LIK 

1. D.87-01-075o as modified :byD.87-11-032 as applicable to. 
Frank Alegre Trucking Inc. requires'that Ale9X'e, charge maximum 
reasonable cement rates unless' and until' the rates it proposes in a 
properly filed application are authorized by this commission. 

2. To the extent that cement rates now being charged and 
solicited for by Frank Alegre Trucking Inc .. are not xnaxilIlu:m 
reasona))le rates, ~id carrier is. in violation of this Commission"s 
orders in 0.87-01-075 as modified by D .. 87-11-032. 

lNTERlX2BPER 

Therefore,. r.r- 1:8 ORDERED that: 
1. Frank Aleqre Trucking,' Inc .. shall.cease and desist from· >: 

charqing' or solicitinq to charge' cement' rates other than maxilnwn. 
reasonable, rat~s as described, in this decision ,unless" and, until 
this Commission issues a further order Authorizing different. rates. 

-'7 -
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2. A hearing shall be held regarding Application 8-7-l2-052 
betore Administrative Law Judge Colgan in the Commission Courtroom, 
50S Van Ness Avenue, San Francisco., california, on Monday, May 23,. 
1988, at lO:OO a.m. 

3. The Executive Director shall mail a copy of this order to. 
all parties in Application 87-12-052. 

This order is effective today. 
Dated May ll,. 1988, at San Francisco., California. 

- 8 -

S'rANLE':C W. HOLEl".r 
President 

DONALD VIAL 
FREDERICK rca DUDA. 
G. MITCHELL w:tLK 
JOHN :s •.. OHANIAN 

. Commis.sioners 

'>. 1."'_ 0- .... 



.. 
I.SS-04-065 AtJ/AC/jt . .. 

2. A hearing shall be held regarding Application 87-1Z-0S2 
before Administra~ive Law Judge Colgan in the Commission Courtroo~, 
50S Van Ness Avenue, San Francisc~, California, 
1988, at 10:00 a.m. 

This order is effective tOday. 
Dated MAY 11 1988· ,. at san Francisco, 

" ," 

\ , . '" 
\. 1. \ ',' 

J-., _ "8.' _' 


