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Decision __88 05 039 = MAY 11 1988
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application for Rehearing of

Applxcat;on No. 88-04-060
Resolution No. T=-12077

(Filed April 22z, 1988) ° .

In the Matter of Resolution
No. T-12077; Commission Rejection of

Application No. 88=04=077
Pacific Bell Advice Letter No. 15358

(Filed April 21, 1988)

ORDER_GRANTING LIMITED REHEARING TO
ENISAIIQESL_IKQL_

Applications. for Vrehearing of Resolut:.on No. T-12077
have been filed by Omniphone, Inc.(Omniphone) and Carlin
Communications, Inc.(Carlin). Assemblywoman Gwen Moore tendered a

. late filed application for rehearing wh‘:.ch has been rejected.
However because the issues Assemblywoman Moore raises are similar
to thoses put forth in the applications for rehearingf of Carlin
and Omniphone, the Commission will accept Assemblywoman Moore’s = O
pleading as a petition for mod:.f:.cation to be considered w:rth the
applications for rehearing. Omniphone in its appl:.cat.x.on asserts . .-
that the Commission’s discussion and transactn.cn of busn.ness ‘
regarding Advice Letter No. 15358 on March 23, 1988 violated the
Bagley~Keene Act and that the Commission did not :ully cons:.der o
the protest that Omniphone £iled on March 22, 1988 wm.cn outlincd
its conatitutionnl concerns with Advice Lotter No. 15388.

In reqa.rd to the Bagley-Keene Act issue, t.he: Coxnm.ss:.on' Z
acted within its authority. On Maxrch 2, 1988, Pacific Bell ,
submitted Advice Letter No. 15358. Under General Order No. 96-A -
this advice Letter would automatn.cally' become effective on April L
1, 1988 unless the Commission acted. Owing to an’ adninistritiyg' .
oversight Advice Letter No. 15358 was not properly 'n’dticed for
the Commission meeting on March 23, 1988. The next :neet:.ng at

. which it could be properly notn.ced was Apr.xl 13, 1l988. Thus if
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the Commission did not act at the March 23, 1988 conference,
Advice Letter No. 15358 would automatically go into effect. The
Commission acting under its Government Code Section 11125.5 and
P.U. Code Section 306(b) authority, put Advice Letter No. 15358
on the agenda for the March 23, 1988 mecting ac an unnoticed
emergency matter. Therefore, Omniphone’s application for
rehear:mg on this matter is denied.

The limited amount of time available did not give the
Commission an opportunity to fully review Omniphone’s March 22,
1988 protest. Given that the'protest raises issues of importance
regarding the First Amendment, the Commission is of the opinion
tbat this protest should be considered. Therefore good cause
exists for granting a limited rehearing for the purpose of
considering the First Amendmentiissues raised by Omniphone’s
March 22, 1988 protest of Pacific’s Advice Letter No. 15358 and
its subsequent application for rehearing. -

Carlin in its application for rehearxng asserts that |
Resolution No. T-12077 alters or amends«D 87-01-042 and that such@
a change can not be made without a hearing. P.U. Code 1708. w
Applicant has misoharacterized Resolution No.. T-12077 whzch
states that the Comnission intended to ~clarify that D 87-01-042
never intended that its content neutral policy would extend ‘ ‘
beyond actions taken by the Commlssxon and dictate whether. or not9
a utility company'could institute its own.polic1es with regard toﬁ'
the content of 976 messages...”. Therefore, in this instance the}
Commission did not alter or amend D.87-01-042. Carlin”’s ‘
appllcatzon for rehearing on this peint 15 denied.. CArlln also
raises issues regarding the First AmendmentA51m11ar to those put .
forth by Omniphone in its March 22, 1988 protest and subsequent
application for rehearlng. leen that the First Amendment 1ssuesf;.w
were not fully addressed at the time that Resolut;on No. r-12077fj\
was adopted Carlin’s appl;cat;on for rehearzng on thxs pomnt Lsff*
granted. , : » , S
Assemblywoman Hoore in her pleadxng sets rorth First o
Amendment concerns: srmllar to those razsed by the othexr partles.;g \
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Given this, the issues raised in Assenblywoman Moore’s petition
for modification will be considered during the limited rehearing
granted to Omniphone and Carlin.

IT IS ORDERED that a limited rehearing of Resolution
No. T-12077 is granted to Omniphone and Carlin to allow
consideration of the First Amendment issues raised by these
parties on rehearing Except as granted herein, rehearing of
Resolution No. T=12077 is denied.

This order is effect;ve today.

Dated __mx__u_z.g_ga__ at San Francxsco, Caln.form.a.

STANLEY W. HULETT
. President
- DONALD VIAL.
G. MITCHELL WILK
commissioners

'C°mmi551oner Frederick R. Duda
‘being necessarlly'absent, did
not- partxczpate.

Commxssxoner John B. Ohanian
being necessarily absent, dzd
not partzcipate. '

| CERTIRY. TH’A';' THIS. DECIEION. |
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STA - OF CALIFORNIA

Application for Rehearing of plication No. 88-04-060 .
Resolution No. T=-12077 (Filed April 22, 1988)

In the Matter of Resolution ' : .
No. T-12077; Commission Rejection of Applicatioen No. 88=04=077
Pacific Bell Advice Letter No. 15358 (Filed April 21, 1988)

) :

ORDER GRANTING LJMITED REHEARING TO

Applzcatxons.for reh"aring of Resolutlon No. T-12077
* Inc-(Omn;phone) and Carlin .
_Communmcatxons, Inc.(Carlln). Assemblywoman Gwen Moore tendered a’ S
late filed applzcatlon.zor ehearlng whzch has.been rejected. ,‘:-“f

However because the. issue Assemblywoman Moore raises are similar[f*‘

to thoses put forth in n'e'applicatmons for rehearnng of Carlmn
and Omniphone, the Ccommission will accept Assemblywoman,Moore's o
pleadlng as a petxtxoz/;or mod;flcatlon to be considered with theo
applications for rehearing. Omniphone in its appl;cat;on.asserts
that the Commission’ s/dxscussion and transaction of bus;ness , »
regarding ‘Advice LeﬁQer No. 15358 on. March 23 1983,v1o1ated the .
Bagley~Keene Act a?é ‘that’ the Commlssxon ‘aid. not fully consmder !
‘the protest that omnlphone :11ed on March,zz 1988 whlch outlmned“\
its constltutlon concerns with Advxce Letter No. 15358. : “l
' ~In regard to the Bagley-xeene Act 1ssue, the Comm;sslonf
acted within its. authorlty. On March 2, 1988 Pacitic Bell
submitted Advzdg Letter No. 15358. Under General Order No.' 96-A
this Advice Leéter ‘would automatically become erfective on. April
1, 1988 unlon thc COmmislion actod. Owing to an administrutivc

the CommiBSLonmmeeting on March 23 1988. The next meet;ng at
thCh it couad be properly noticed was. Aprll 13 1988. Thus 1:

[
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the Commission did not act at the March 23, 1988 conference,
Advice Letter No. 15358 would automatically go into effect. The
Commission acting under its Government Code Section 11125.5 and
P.U. Code Section 306(b) authority, put Advice Letter No. 15358
on the agenda for the March 23, 1988 meeting as an uxmot:i.c:c'-:d/5
emergency matter. Therefore, Omnxphone s application forv
rehearing on this matter is denied. ,

The limited amount of time available did no - give the
commission an opportunity to rully'revzew Omniphone”s March 22,
1988 protest. Given that the protest raises issues of 1mportance
regarding the First Amendment the Commission is/of the oprnzon
that this protest should be considered. 'Therefore good cause
exists for granting a lzmmted rehearing for e purpose ot
considering the First Amendment issues raised by Omndphone't
March 22, 1988 protest of. Pacific’s. Advice/Letter No. 15358 and
its subsequent appllcntxon for rehearing/

~ Carlin in its appllcatlon £or/rehear1ng asserts that
Resolution No. T-12077 alters or amends 'D.87-01-042 and that such‘
a change can not be made without a hearing. P.U. Code 1703-_31
Appllcant has,mmscharacterized Resolution No. T-12077, wh;ch
states that the Commission Lntended to ”clarify that D.87-01-042
never’ 1ntended ‘that its content/neutral policy would extend .
beyond actions taken by the conmrsSLOn and d;ctate whether or not
a ut;l;ty company could instifute its own po11c1es with regard to

the content of 976 messagesJ(.';: Therefore, in this lnstance the*‘ i

Commission did not altexr of’amend D.87- 01‘042'. Carlin‘s
appl;catlon for. .xrehearing/on this point iz denied. Caxrlin also
raises. issues regard;ng,éhe Flrst Amendment similar to those put,‘
forth by Omniphone in its- March 22, 1988 protest and subsequent
applxcation for: rehearéng. G;ven,that the: Flrst Amendment 1ssues
were not fully addregsed at the- time that Resolution No. T-lZO?fff;;h
was adopted, Carlinfs application ror rnnmrinq on this point is
granted.' .

, Assenbl omnn Moore ln.her pleadrng sets forth Flrst
Anendment concerns similaxr to those raxsed by the other partles-.‘
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Given this, the issues raised in Assemblywoman Moore’s petitio
for modification will be considered during the limited rehearing
granted to Omniphone and Carlin.

IT IS ORDERED that a limited rehearing of Reso
No. T-12077 is granted to Omniphone and Ca.rl:z.n to allo
consideration of the First Amendment issues raised by/these
pa.rt:.es on rehearing Except as granted here:.n, reh',ear:.ng of
Resolution No. T-12077 is dem.ed. .

This order is efrectwe today.

Dated MAY 11 1988 — At - San.Franci co, Calxzorn:.a.

4 President
JRONALD VIAL o
 G. MITCHELL. WIL& '

' Com.ss.one"s

. COMMTSSIONER Srederick R Duda,
- meing- necesoat_ly sbsent, d..c
T nok part..c*pate- -

" commissioner Joha 5. Oumn,
L heing necessa:_ly absent, d.c’.
L aoe :sart:_c*':at:e.




