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BEFORE THE PUBLIC UTILITIES CCMMISSION OF THE STATE OF CALIFORNIA
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own motion to determine the need for
revisions to General Ordex 96-A
applicable to radiotelephone
utilities, cellular mobile radio~
telephone utilities, and ‘
certificated cellular resellers.
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BAY AREA CELLULAR TELEPHONE COMPANY -
for a certificate of public conve-.
nience and necessity under Section
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Statement of Facts
In 1982 the Federal Communications Commission (FCC),

substantial part because of increasing. deter:.oration in the qual:.ty ‘

of noncellular mobile telecommunication services in urban areas,
determined that an immediate need flor cellular telephone services

had been establn.shed, and that such services should be made |

available throughout this country exped:.t:.ously, but w:.thin a

market structure it mandated for the new :.ndustry (Memoranduxn

Opinion and Order on Recons:.deration, 47 Fed. Reg. :LOO:LB 100033-_

347 89 Fce 2d (1982)). : « L

' The structure adopted by the Fcc permitted no more thanm . -

two facilities based carriers in any urba.n ‘cellular market area . RN,
(i.e, Standard Metropolitan Statistical Area, or SMSA) ;- one to. be a: ;’-' o
wireline (Frequency .Block B) zirm (typically a relatively ‘

:.ntegrated telecommunications: company such as Pac:.:!ic 'I'elesis or

GTE which possessed local telephone exchange capacity) » and the

other a nonwireline (Frequency Block A) Lirm- (typically a
nonintegrated telecomn\mn.cations company wh:xch d:.d not possess

local telephone exchange capacity) . ' :

~ The FCC requires that each :acilities pased carrier.

provide service to at least’ 75% of its. SMSA. Subject to this
requirement eacb. can offer its own discretionary cell network
arrangement w:.thin that SMSA.. Accord.:.ngly, although there may be
geographical ditterences between the respect:we serv:.ce access - ER
offered by each carrier . w:xthin an SMSA, ‘the resultn.ng cell networks o
offered will often, but not necessarily, coincide- Each’ carrier' .
cell network :Ls “managed” by that t:.rm’s computer based control

systen ‘which also connects its cellular telephone activ:.ty o the o
outside communication world by means of its connection to the local S
telephone exchange. i

QRINION
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Aware that a wireline cellular carrier could commence
operations faster than a rival nonwireline carrier, the FCC scheme
was designed to enhance competition within an SMSA in the short
term as well as in the eventual rival operations. The scheme
provided for open reseller operations. A reseller of cellular
radio service does not construct,’own, or operate any cellular
radio facilities; rather it buys cellulax radlotelephone nunbers,
normally-ln bulk at a discounred rate, from eithex cellulax
facilities carrier (or wholesaler), wireline oxr nonw1relzne, and

resells those cellular radiotelephone numbers,ternd users. Thus,.f““f*f

the FCC schenme, besides-the facilities based wholesaler carriers,

- allowed for independent.reseller and equipment rlrms as well as.

either free standing or integral reseller subsidiarzes of the
facilities based carriers within an SMSA. ‘ f»

In April 1984 by'Decision (D.) 84-04-014, the Commlssion
granted a certificate. of public convenience and necessity'to the.

Los Angeles. SMSA. Limited Partnership.(partnersbip) t°‘¢°nstruct.andj e

operate a cellular radiotelecommunications<system to sexve the" Los R
Angeles area, and authorized the utility~to file tariff schedules .ﬂ,~£
pursuant to-General Oxder 96-A. (GO 96—&) provisions.1 Toat '
decision recognlzed that the Partnership-would provmde both
wholesale and retail cellular services.‘ o

1 Telecommunications utilities, as well as all gas, electric,
water, sewer system, pipeline, and heat utilities in California are'
subject to the provisions of GO 96-A.  This general order contains. i
the Commission’s rules governing. the. :illng of these atilities”
rates, rules, and contracts relating to rates. ' Sections IV, V., and
VI of GO 96-A provide an: orderly'procedure to control the: rates and;
services and are subject to'revision as the Commission deems e

necessary. In the period from June 18,1981 -until" January 16,

1987, a minimum-30=-day notice period was required for tariff
changes, and “protests to such tilings were required.to. be recelved
by the Commission pot less than 20 davs priox to the regular
efrectlve,date.oz the advice- letter fillng.w‘g
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. The opinion in D.84-04-014 also concluded that this
State’s Constitution and the Public Utilities (PU) Code provide for
our jurisdiction over operations of cellular resellers, and further .
concluded that all such resellers would bave to be certificated
utilities. However, it also stated it would permit expanded
operations of presently certificated radiotelephone utilities
(RIUs) to include cellular reseller operations by the expedience of - il
use of advice letter filings. And, while stating our intention to ' =
require prospective resellers who were not alrea.dy a certlflcated ‘
RTU (as defined in PU code § 4902) to file an.. appl:.catlon for a . ‘
certificate of public convenience and necessity under. prova.s:;ons o::
our Rules of Practice and Prccedure » the oplnion also stated our ‘
* intention to grant such’ certiricates on an ex pa.rte basis tc the
maximum extent possible. ) : : :
At about the same. ti:ne es D. 84—04-019 was issued, the RO
first appl:.ca.tion (Applicat:.on (A.) 84-04-019) Lor certincat;.on as J‘
a cellular. reseller was filed by Scuth.western Bell’ ‘Mobile Systezns, '
Inc. (Southwestern) R not an R.'m’ as. defxned :Ln PO COde § 4902. In |
the Southwestern matter, the Conuniss;on was’ u.rged to take T
cognizance of asserted: signif:.cant ditterences between wholesale _
and retail providers of cellula.r services-} ‘It was argued tha.t in C
this new industry, the Commission would be’ deal:.ng with resellers ‘
involved with a competitlve marketplace, not with tradrtional
publ:.c utillty mcnopoly s:.tuation, and that ra.p:.d marketlng
responses would: be a necess:.ty tor ‘the: players. Accordingly we
were asked to exe.mpt resellers n.n th.is embryom.c :.ndustry :crom the
| long notn.ce requa.rements foxr tara.ff changes oi.' GO 96—A. By D. 84- Co
06-101 we cautiously and warily. a.clmowledged probable: merit to the:
reseller notice argument, and found that the. time constraints of. co:
96-A wers ”unduly rostx'ictivo’ at, thut t.im (Findinq ot Fnct Ame
‘ D.84-06-o:1.0) - We went cm 'c.o conclude that we ”should oxmpt rculc'
carriers rroxn the provisions o: Sections IV,\ v, and s i and l'<:»r<1e:¢.'
tariff rev:ns:.ons to become er:ective on 15 days' notlce”
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(Conclusion of Law 2 in D.84=06=101). We granted the Southwestern -
authority accordingly. In subsecquent decisions wherein cellular
reseller authority has been granted to other applicants not RIUs as
defined in PU Code § 4902, the same format appears to have been
used and the exemption granted applied only to that specific
applicant. _

At the same time no similar GO 96-A exemption has been
extended to the integral retail operation of any racilities.based
carrier. 7This means that an integrated !aCilities based carrier

. eonducting both wholesale and retail service has had to continue.
making both its wholesale and. retail taritt :ilings pursuant to»the
notice provisions ot the general order,'i-e-, 30 days: minimum_.“
This situation continued until January lG, 1987. fﬁu" L

But then, etzoctive January 16, 1987, the Commission '
amended GO 96—A.by Resolution.M-4744 to—provide that unless '
otherwise authorized by the CommiSSion, the efrectrve ‘date upon :
which a utility's rates, charges, rulesr and olassirications can
first become erfective shall not be less*than the 4oth calendar day
after filing, ot an- advice letter by the utility. mne same . ,4“
resolution further proVided that protests to~such adVice.letter f@p{_;
tilings must be received n9:_Jg;e;;;ngn_zggmxzs_ax;gx the date: the | |
adVice letter was - filed. mhe ”standard' :aoilities based carriers k
with integrated retail operations continue to-be subject to the '
general order, including its new‘provisions.,’

=) o

2 It must be noted that D-84-06-101 resulted in anbiguity at e ;o
best. While the Opinion’s. Findirgs of Fact and Conclusions of Lawﬁf‘
state that resellers ”should” beiexempted from the provisions of - "
Sections IV, V,: and VI of GO .96=A, the Ordering Paragraphs-of. that -
decision -are 1imited in application to. Southwestern, the applicant;g.
in that:.ex parte proceeding. - There was ne-specific ordering - :
paragraph extending the exemptionito resellers -as a ¢lass, nor was .
there any paragraph in the order. incorporating these exenptions by
‘reference. Thus-the exemption is. not one ot general applicability.
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Since these beginnings cellular telephone techneology has
cuickly been accepted and cellular’ phones are transforming the way
increasing numbers of J.ndiv:.duals communicate. Anyone who can
drive and talk can drive and phone. Cellular phones in many ‘
applications mean less: wasted time and promote higher productivn.ty. _
Their potential use appears limited only by their cost, and.
competition is intense. 3But as the :.ndustry grows the anomalies in
our pre.»ent regulatory scheme have caused requests for reform..

Disparate application of. GO 96-A is producing inequities.
' For example: 'GTE Mobilnet ‘of San’ Francisco Limited .
Partnership. (GTE Mobilnet) in 1983 initially sought certification
as the Bay Area wireline carrier, with authora.zatn.on requested to
pronde both wholesale and retail services.. But the Conuniss.ion R A e
found dericiencies with regard to the retail part of the propoaal, __;J L
and by D.84-11~029 authorized only wholesale operations. However, -
the Commiss:.on did- permit the applicant, through the device" of T
riling a separate subs:.diary applicata.on, +o apply ror reseller ‘ -
. authority.r ‘It did this as GTE Mobilnet of Calitornia, Inc.‘ CGTB
Mobilnet of Calitornia) r and’ by D-85—o¢-008 it received reseller ‘
authority. ~ This decision also. explicitly' authorized the subSidiary ‘
to file tarifse revisions to become e:l!f.ective on lS days’ notice, ‘ o
an- exemption from the’ general order provisions.‘ 'I'hus G‘I’E Mobilnet L
adheres to- the general order requirement of- 40 days' not:.ce tor
tariff changes with respect to- its’ wholesale tar:.££ 5 but its
subsidiary GTE Mobilnet of Calizornia is. authora.zed the ls-day
notice exemption from the general order. - : L

. On the- other hand Bay Area Cellular 'relephone Company
(BACTC). a’ general:. partnership venture (t.he Bay A.rea nonwareline
cellular- caxrier) sought,.-and’ by' D.86—05-10 was certifn.ed to
construct: and prov:Lde n.ntegrated cellular servu.ce, operating on”
both : wholesale and retail: levels. b Berore it received this dual
authority, BACTC operated as a cellular reseller only, sella.ng :
cellular services it obtained through its: later SMSA :acilities
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based wireline competitor, GTE Mobilnet. As a cellular reseller it
was permitted a 1S5-day notice exemption to GO 96-A. But when on
July 21, 1986 it received its facilities based carrier dual
authority, it was required alseo to cancel its earlier reseller
tariff. Accordingly on that date BACTC filed new tariffs,
wholesale and retail. But subsequent tariff changes, whether
wholesale or xetail, were and are required to comply with the
provisicns of GO 96-A, including the present 40 days’ notice
provisien.

Consequently today, BACTC, “having what was anticipated
would be the “standaxd” facilities based carrier organ;zat;on wzt& :
an integral retail operation, at the retail level is in :
competition with not only its rzval GTE Mob;lnet of California, but L
also with the Bay Area independent cellular resellers, all of which
by individual Commission decisions or by Commission resolution have
been granted exemption to Sections IV, V, and VI of GO 96-A,]andi‘“
can make tariff revisions to_becpmé effective on 15 days’ notice.

Another example: At the time this Rulemaking was

instituted, and when the present cgptiohed applications were_riled;;
2 protest to an advice letter had to be received not less than 20
days before the filing was to become effective. If the filing
became effective after 15 days' notzce, by definition there could
be o errect;ve protest of any tarlz‘ filed subject to the } S
exemptzons granted both GTE Mobilnet of California‘s operatlons and
the resellers exempted from GO 96~A. Accordlngly,zthese latte:
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retail operations had an advantage over the retail operations of
any standard integrated facilities based carriex.>

Concerned over the incongruent situation that existed
last year, on December 1, 1986 BACTCpfiléd”its‘present application,
captioned here as A.BGrOZ—OOl,,seeking modification of earlier |
D.86-05-010 (the" dccision.which'granted'its cellular system
authority) to permit BACTC to make tarirr changes to the retail
portions of its tariff on 15 days' notice, consistent with the
privileges . held by its competition. But then on' January 6, 1987,j
Cellular. Resellers Association, Inc. (Association), a California
' nonprofit mutual benefit corporation composed of various cellular
telephone service resellers certified by this CommisSion but not .
licensed as\underlying california cellular carriers, riled its
opposition to the' BACTC petition.v This association.asserts that

D.85-04-008, which gave GTE: Mobilnet o! Cali:ornia authorization.to}p ff}
file for retail tariff changes on-15 days' notice, is a :undamentalj:;‘ﬂh

flaw in COmmission oversight of the" tacilities based carriers. It .
states that by waiving. Section Iv. B of GO. 96-A" for G&E’Mobilnet ot,u}
california with regard to its retail. tarirf changes we' ‘made it -
impossible ‘for the standard reseller, or any others zor that

mattexr, to timely Pr°t°5t any of that utility's adVice letters - ”f :

relating to retail tarif! changes._ By its opposition to BACTC’s ,‘f‘ )

3 The amendment to GO 96-A’ effective. January lG, 1987 improves. i

this situation since now the protest.must be received not later .
than 20 days-atter the date. the advice letter was filed. At least !

a timely filing of.a protest is possible, but this does not remedy: v:al

the situation fully. A protest must result either in-a suspension i
or a denial of the protested tariff, ‘each result requiring action

by the Commission 'after staff preparation 'of either an ordex- or & ﬁf}~7

resolution. Commission meetings-usually are at: intervals of-

approximately two- weeks. Should a'filing be: ‘made a day or two
before a meeting, and'a protest be filed within a-few days, the
next Commission meeting:could ocecur more-than-15 days aftexr the

tarifs :iling and ‘the" commission cannot act; timely'on the- matter.'_fffﬁfh
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petition the Association asks that we now not compound the present
flaw by extending the same privilege to BACTC. Instead, we are
urged by the Association to withdraw the exemption from all
facilities based carrier entities, whatever their organizational
structure, whether “standard” integrated or separated as
subsidiaries.

On January 6, 1987 (the same day the Association filed ’
its opposition to the BACTC modification petition), the Association fyf,_,
also filed its present petition, captioned here as A.85—02-021- By .
that petition the Assocxation asks moditication of D. 35-04—003 (theijjfwﬁf%ﬂ
GTE Mobilnet of California certitication) to eliminate GTE Mobelnetffil“jﬁﬂi
of Calitornia's exemption from the-so-day rule of‘Section Iv. B of |
GO 96~A. The Association.also incorporated by‘reference its - ,l‘
contemporary opposition to»the BACTC~Decenber 1, 1986 petition. - ;

: On March 9, 1987, citing tb.e change eﬂ.’ective JanuaryllG, -"]‘}."?‘ S
1987 in GO 96-A adopting’the’ 40-day notice fox. tarifr changes,
BACTC supplemented its December l, 1986 petition. POinting out
that the general order change exacerbated the existing unequal
treatment situation, BACchproposed that the, Commission.anend GO .-
96-A to-require, with.regard only*to-the telecommunication cellular,ffﬁ*”
industry that tarifr changes ror the wholesale operations of; the J”V '
facilities based carriers continue to-be subject to, the 40 days’
notice requirement but that for all cellular resellers, including
~the retail operations of the facilities based carriers, whether
integral or subsidiary in organization, all tarifz changes would :
become. etrective on not'less’ than 30 days’ notice.‘ On.Marcn 13,‘M'jﬂ_
1987 the Association filed’ comments-supporting this BACTC March 9,;3ﬂ~
1987 supplement petition.. A . o

RIUs - providing paging and noncellular two-way mobile
radiotelephone service are’ telecommunication utilities-andﬁare o
- subject to the provu.s:Lons or GO 96-2&. Now subject to the 40 days | 5
notice: proVisions of the general order, and faced with competition-ﬁf ,
from paging carriers exempt rrom Conmission regulation, they find y]ﬁnwi
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. it increasingly difficult to respond to marketplace changes. The
majority of these utilities are represented by Allied
Radiotelephone Utilities of California (Allied). In view of new
entries in the paging industry and more intense competition, by an
April 7, 1987 letter to the Commission’s Executive Director, Allied
asked that we consider revision to the notice requirements of GO
96=-A applicable to RIUs.. ‘

One of the sections or GO 96—A.included in the above-
noted exemptions. granted resellers is Section VI.‘ This-proVides
that increases in tariff rates or changes which result in.projected
annual operating revenues (including the requested increase) ‘
greater than’ $750, 000 must be sought by. formal application pursuant
to-our Rules of Practice and Procedure, whereas increases resulting
in. projected annual operating revenues»totaling less than $750,000
may be sought through.advice letter filings. 'In April 1987 PacTel
Cellular wrote to recommend tb.at consistent with ratesetting ,
principles. accepted by us in some competitive environments,. the :

. Commission should consider relying upon marketplace variables as a’
' reasonable substitute for the: detailed application reviews S
conducted in monopoly situations, and adopt these in cellular

4 . PacTel Cellular cited our treatment of the 'smaller local" E
exchange telephone companies as set.forth in' D.82=08-072 where we - '
determined that the revenue limitations as to those utilities . = '
served no useful purpose, and that the: advice letter requirements !
of GO 96~A provided the same safegquards: against unwarranted
increases as those in formal applications, requiring: Similar o
justifications and showings.. -PacTel Cellular. also noted oux policy
statement in,zagzgl_gnd;xglﬁ_ggL (1978) 83 CPUC 428z T*

rour objective in. regulatin the ruture competitive
ventures of communication- utilities -is to. allow
competition to'have the maximum impact on the market
behavior of both requlated and unregulated competitors.
In order ‘to accomplish this objective, we will develop
procedures which allow- utilities.to-act as much like
unregulated competitors asrpossible. AR
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markets, exempting cellular facilities based carriers from the
revenue limitation provisions of Section VI of GO 96~A.

These anomalies and related concerns being brought to the
Commission’s attention by the Telecommunications Branch of the then
Evaluation and Compliance Division of our‘stat:, the Commission
determined on its ownemotion to institute a rulemaking proceedinq
to determine the need for reviSions to GO 96-A.applicable to

radiotelephone utilities, cellular mobile radiotelephone utilities,‘@f'\ff

and certificated cellular resellers. An.order instituting ' _
rulemaking, R.87-08-017, was. filed ‘August 12, 1987.. A copy of the

order was mailed to each of 53 cellular faCilitiesAbased utilities .
and cellular resellers, ‘and to‘each of 85 radiotelephone utilities

as well as to—Association and. Allied as: respondents-: The. issues to_hlf"‘

be addressed in: comments were listed as !ollows-,

#). Should the’ present 15.. days’ notice period
‘authorized to all cellular resellers be:
changed? If yes, is.30 days” notice, or
some other period, appropriate? :

‘ hould a notice period other than 40 days
be authorized to the retail operations of
cellular ‘facilities based carriers? 'If so,
should it be the same.as that of cellular '
_resellers, or- some«other period° S

Should a notice period other than 40 days
be ‘authorized to radiotelephone- utilities
providing paging and: noncellular. two-way
.mobile.radiotelephone service? If so, is
30 days’ ‘notice,’ or some other period
appropriate’ e

' Should cellulaxr facilities-based utilities N
be exempt from the revenue limitation -
provision of’ Go 96-2, Section.VI’ :

"Should cellular resellers be exenpt from
the revenue limitation provision or Go
96-A, Section.VI’ S :

Should radiotelephone utilities prOViding
paging -and. noncellular two-way mobile'
’service be exempt from the revenue “ﬁf
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%%nitation provision of GO 96-A, Section
Responses were received from six cellular facilities
based carriers; three FCC-selected cellular facilities based
carriers with nonwireline facilities applications before the
Commission on September 15, 1987 (two of which at that time wexe
providing certiticated cellular reseller‘services)f two cellular
resellers affiliated with racilities based . carriers, Association;

nine radiotelephone utilities, and Allied. - Responses were varied-:fg"-

Four responding facilities based xixgling cellular - :
carriers urged uniform 30-day notice requirements be - applicable ror
both wholesale and retail tariffs of all facilities.based cellular
carriers, arfiliated retail operations, and ror all cellular (~
resellers. They would also exempt all cellular carriers and
resellers from the $750, ooo revenue limitation\proviSions of Go

96-A, Section VI. Three of these respondents would also apply- the g

e

uniform 30-day"tarit£ notice requirements and. exemption rrom the MfLﬁ)f

revenue limitation to- RmUs. b

Another facilities based uirgling cellular carrier‘would
apply the existing- 40-day notice requirement of_the general order ‘
to the wholesale and' retail tariffs of cellular carriers and to the S
retail tariffs of a reseller. arriliated with a. cellular carriex. .- s
It would also exempt cellular carriers and resellers rrom the | ‘
revenue limitation provisions._ ' .

A responding zacilities based ngnzi:gling cellular
carrier urged retention o! the general oxder; 4o-day xnotice ' -
requirenent for wholesale tarirfs of the racilities based cellular ‘
carriers but would apply a’ 30-day notice requirement for the retail
tariffs of facilities based cellular carriers, and_to cellular ' ‘f
resellers It would alSO*exempt all facilities based carriers rron'ﬁ
the $750, ooo revenue limitations" of the general order.. R

Three of the applicants awaiting decision on their R
facilities based: ngngireling cellular carrier applications.(two-of L
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.which now provide cellular reseller services) propose that uniform
30-day tariff notice requirements apply to retail operations of all
facilities based cellular carriers, and to the operations of
cellular resellers and RIUs, but by reference would retain the 40~
day notice requirement for the wholesale operations of all
facilities based cellular carriers. They would alseo favor
exemptlon for facilities based cellular carrlers, cellular
resellers, and RIUs from the general order revenue llmltatlon.

Two other cellular resellers, both azrillated with ,
facilities based wlrellne cellulaxr carrlers, would apply a unltorm nj
30-day notice requirement to both: wholesale and retail operatlons ol
of facilities based cellular carriers, their aztlllated retall
operators, and to-cellular resellers-and RIUs.. They‘also !avor
exemption from the revenue limitation.proviaions.w :

The Association.would retain the 4o-day notlce )
requirement for wholesale tariffs-for all facilities based cellular f)w,
carriers, but would apply a 3o-day requlrement~£or all retail @

. cellular providers, including’ retall divisions or. a:‘.':t:.liated reta:.l ’
operatlons of facilities based cellular carriers.; The Associatlon
would not exempt the facilities based cellular carriers-:rom the
revenue limitation provisions of GO QGHA' Section VI, but: would
exempt cellular resellers. - . - - -

The nlne responding RIUs all urge a 30-day notlce perzod
be appllcable to tarn.rfs filed by pagmg' a.nd noncellula.r two—way
mobile radiotelephone utilities, and nlso-ask exemptlon trom the
revenue. llmltatlon provisions of Go 96—A Section vI.o o

The Allied proposed a 30-day notice requirement,be

' applicable. to all ‘tarits filings whether by facilitles based
carriers or resellers. They would :urther provmde thnt where the .
advice letter does not involve a’ rate lncrease,_wzthdrawal of.-
service, or a. mnterlalIY'prejudioial change in conditions, the
riling should’ not auspend or deluy'the e:tective date unless the !
Commission stazz seexs en Order or Investigetion and Suspension.,,A.ﬂ
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The responses of the respondents to this Rulemaking
confirm the concerns which led us to this proceeding: adjustments:
to GO 96=~A as it relates to the cellular telecommunications and RTIV
industries are necessary.

The basic purposes behind Sections IV, V, and VI of the
general order are to provide orderly procedures to control the
rates and services of all public utility enterprises. It is well
settled that publzc utilities may be. ‘regulated. And they should be
regulated in those respects wherein they need regulation; but 3
regulation should go just.so far, but no further than the needs.
which justify it, and the character of the agency to be regulated
determines the character and extent of regulation necessary (Ralmex.
v So. Cal. Mountain Water Co. (1913) 2 CRRC 43. 62) . With regard R-] p
Commicsion gencral orders, they may'be amended or exceptions may ke |
made in full or part teo the extent we deem necessary.

Normally public utilities enjoy a large measzure o:
monepely. But not always. In the SMSA cellular mar?etplace
mandated by the FCC, sellers of cellular telephone service to‘the
developing and varied consumer publlc, whether operat;ng as
reseller utilities or as the retall d;vzszon or subs;d;ary of 'a
facilities based carrier, all must operate within the type of ‘
competitive marketplace for retail servzces that is ‘evelving under

a federally mandated ducpoly at the racilltles level of operatlon.‘fgﬁeJ"

The two facilities based carriexs in each SMSA, with respect to-
their basic wholesale cellular function constltute a duopoly in
that SMSA. Some say it is a “bottleneck control.”

Early in our development~ot the regulatory scheme for
thic indu txy we were made aware of the differing compet;t;ve

forces at play, and as time has progressed we have become aware oz

others. Assertions are bemng made by resellers, Lor. example, that:}~
retail competltlon is veing adversely affected by market-sharxng o
arrangements of faCLIltles based carriers wlth.sellers of cellular"
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CPE. We recognize a need for flexibility, as we follow the
development of relationships between competitive forces at the
retail level and the operation of the facilities ducpoly. In an
attempt to meet that need and to enable carriers to be able to
provide both rates and specific services which -could be cquickly.
responsive to the developing desires and- requirements of a widening
span of customers, we beganxthrough D.84-06~-101 and subsequent
decisions to grant exceptions from compliance with all the
requirements of Sections IV, 'V, and VI of GO 96-A.  These

exceptions included ability +to make- tarifr changes on -only 15'day5'ﬂ‘fu A

notice, as well as exemptions from the total .revenue- lrmitations-;

Similar exceptions ‘were: ‘also: granted by Resolutions.' Un..*’.ortx.zmn.tel;,v_.3\&::.L:.‘_f,‘:tle
these exceptions were not done on a clear—cut class basis, and £ull‘}'

cons;deration was net. given of -all the etrects on- the protest
procedure of the general: order., While the- latter was.partially
corrected by the amendment to GO- 96-A eftective Jnnunry 16, 1987
: there still. remain problems and - inequities. ‘ , , SR
The advzce letter mechanism as: used in the general order

procedure is- merely an- administrative dev;ce ‘to-allow justifiable ffﬁqu;;
but essentially minorr routiner ‘and. ministerial cnangeS-to be: mnde:eﬁﬁ”"

to tariffs relating ‘o rates, servicer or conditions of servmce, g
those to be expeditioualy erfected without neceSSity for the full
Commission,npplication process.\ But . clwuys there must be

appropriate notice, and a reasonable period ot time for interested;;ﬁ“:if

pnrties to~file comment or protest betore these, changes can be
dllowed,to‘tnke effect. As stated the January 1987 amendment’ to
GO 96-A pertaining to the timinq of protests (Section IXX.B)- went’

part of the way to correct a major deficiemcy;.it’ at least allowedf'&""”p

time to make comment or protest. But- as noted in- footnote 3,

supra, ‘the timing of a tarif: change~£iling and/or of a protest
thereto can place such a time restriction upon. our- statf .and the L
Commission as~e££ective1y“to-limit the usefulness of the: protest-,;gi"
It would indeed be a: waste or our'time and limited resources if e,
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had to invoke emergency processes should a ninth hour dispute arise
. over a tariff change. Staff must have sufficient time at least to
determine whether or not it should seek an Oxder of Investigation.
and Suspension in appropriate situations. _
Nonetheless we remain persuaded that reversion to the
full 40 days’ notice period of GO 96-A for all would serve to
unnecessarily dampen competltlve objectives in this growing and
competitive 1ndustry- But we also conclude ‘that retention of the
15 days’ notice period prosently applicable to ‘some’ is not only
- unfair but unrealistic. The primary puxpose . or a notice period is
to protect the consumer: trom un:air discrimination and unjustitied S
.rate lncreases, not to delay implementation ‘of lower rates and new “%;f‘””
offerings. ‘ . IR o
Accordlngly, £or all cellular reseller utllltles, and the. ﬁ‘_
retail operations‘or racilities based carrlers, whether integral. or: ?;‘
subsidiary in nature and legal form, we will: adopt a:.30 days’-’ A
notice period, amending the: general order to correspond, and,
‘canceling all except;ons prev;ously nade-g Th;s 1s the not;ce
period generally advocated by most respondents to this' rulemaklng J
proceedxng. It is. also favored by our statf. “We' do~not agree’ w:th }w;
the view. expressed by eeveral respondents that there is. simply'no yﬁf~
1ndependant policy basis. which supports di:terent notice Ll e
requirements for ditrerent cellular provider classos. As stated
before, the wholesale operations of’the.tacllitles based carrlers R
constitute a duopoly market in’ their'SMSA-j In ‘the past Lt has been fpk
demonstrated that there exist opportunities therezn for advanczng
noncompensatory promotional. programs whlch potentlally'could
prejudlce end users. We- conclude that for these wholesale _
operations of the fac;lities.based carriers adherence.to the fall
notice reguirenents of GO 96=A. 1s deslrable.« It will lnsure that
all resellers and reta;lers have .ample. opportunity*to~react to
changes - in the wholesale tariffs proposed by t.he zac:.lz.tles based
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carriers. It will also proVide time for our staff to analyre and
review such proposed changes.

We further conclude that the former 30 days' notice
period which applied before the January 16, 1987 general oxder
amendment is both adequate and appropriate for the paging and
noncellular two-way mobile radiotelephone carriers. With at’ least
90 certificated noncellular RIUs operating in-California, there is
competition and it appears the marketplace could serve as a check
upon’ unwarranted increases in rates. Any longer periocd would only

induce -some- form of delay into the system, and: any shorter period e

would not adequately protect the rights of a protestant.‘

Accordingly, for these carriers we will also :ormally adopt 2’30 ;‘nf

days/ notice-period amending GO 96-A to contorm, and cancel any
exceptions previously‘made.»

We turn next- to~the revenue limitation prov;sions.-"

Section VI of GO 96-A presently provides‘that a utility'may obtainjif |

.authorization for a rate increase by an advice letter filing only.

if the utility's projected annual operating revenues including theffff,u'

requested increase- do\not exceed' $750'000. “By D 82-08-072 we: found
- that ”the test ofr whether a rate increase ror a spall: independentl~

telephone utility is minor in nature can be made- independently~o£‘*’ﬁq&,_
the- annual operating revenues of the utility, and that requiring‘n‘ﬁ]‘
these utilities’to be' subject to~the $7so,ooo limit served nos T

useful purpose-? It is here contended. by most” respondents to»ourfﬁi;
Rulemaking QOrder that the same reasoning could and should be.

applied to‘the cellular and RIU: industries. that the" procedures setfgg‘l"

torth in Rule 23’ ot our- Rules of ‘Practice and’ Procedure CRate
Increase Applications) are unnecessary and inappropriate for rate

5 Accordingly'we granted the 19 smaller independent telephone ' ‘
companies’ exemption from the revenue limitation on use of the ‘
advice letter, as contained in.Section VI o: co 96-A.-
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increases filed by these industries; that they unnecessarily
constrain the workings of the competitive marketplace and unduly .
impose burdens upon limited Commission resources, and that the
advice letter procedure should apply instead. | The Association,
however, would not exempt the facilities based carriers. The
Association points out that some of the zacilities.based carriers :
holding both wholesale and retail authority are relatively large, -
well capitalized entities, some of which control either the P
wireline or nonwireline: providexr -in different SMSAs.  But it is .
also a fact that the FCC scheme allows a provider competitor in
each SMSA, and if one provider proposed to-raise its rates, its C
resellers have the freedom to change providers. The advice letter _ﬂf"V-‘
procedure in no way excuses.a utility from making an adequate _ “
showing and justirication of. its.proposal. ‘The general order’s RPN
. safeguards, with the. amendments we .add herewith, provide for properff“f
notice, protests, ‘and” an appropriate ertective date. And atter RE
'stazz review. the Commission . may. also reject the f£iling, forcing the-ffi
utility to make a formal. application before an .increase can become .
eftective. We do not' £ind that compelling need has been ‘shown. tor
a requirement that the, application procedure be used ror an’ .
increase which will generate revenues in excess or $750 ooo._ . b
Similarly, we' saee. no-reason why the Commission should. not;%‘fV
exenpt RIUs providing paging and noncellular mobile two-way serv;ceaif-“
from the revenue limltations.ot Section VI of GO 96-A. At,this '
point in time 'a more streamlined regulatory process in this " m‘”
competitive marketplace seems indicated, and the adVice lettex.
provisions: provmde the' same sareguards against)unwarranted : R
increases as well as. requiring justirication and showings-SLmilar ;yﬁiﬁf
to the formal applications. SIS R SPURTRIE
Accordingly we will amend the general order to proVide ‘
exemption :rom the revenue lim.tation prov:.s:.ons of Section v ::or
cellular tacilities based carriersr both wholesale«andﬁretail, _
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cellular resellers, and RIUs providing paging and noncellular two-
way mobile sexrvice.

The changes to GO 96=-A derived in our consolidated
R.87-08=017 proceeding, and relating to the effective date and
notice recquirements of any tariff changes pertaining to the retail
operations of a facilities based carrier; will also pertain teo
BACTC, and will eliminate the unequal treatment alleged and-
complained of in BACIC's supplenental petition, captioned: here as
- A 86—02-001, thereby obViating tbe need foxr further proceedings
undexr A.86=02=-001.. Accordingly, Ai36-02-001 will be" dismissed-

The petition of’ Association captioned here as
A.85=-02-021, will become moot: witb our: adoption herein of changes
to GO 96-A derived from: our consolidated R.8 7-08-017 proceeding,
-that is, changes-relating to-tne effective date and notice
requirements.:- oz any tarife: changes pertaining touthe retail.
operations of any separate subsidiary of-a racilities based ,
carrier.  Henceforth these caanges will apply to-G“B Mobilnet of.
Calitornia, Inc., a certiticated cellular reseller in Calizornia,
placing ‘all other than wholesale cellular operations,on,the same’:
competitive :ooting in this regard-. Accordingly, A. 85—02-021 Will
be dismissed. ) : :
Finally, in. response to-the Rulemaking opportunity, some
respondents proposed that ‘we' go-rurther; ‘One" suggestion was.that
we also examine inequities allegedly resulting from disparate
application of PU Code.§ 1001 in expanding serVice- Also‘proposed
was investigation of development of a minimum-manmum rate
structure- to allow>RTUs and: cellular mobile radiotelephone _
providers rlexibility to’ adopt tari!! reVisions.within a minimum--
maximunm. range previously approved by the,COmmission, immediately
" upon publication of. revised tarifts.v Another proposed adoption or'"

a procedure where staff would have: to—determine at least whetber or‘ff'y
not a protest stated sufficiently substantial grounds to-warrant a fw

suspension ‘so that the’ mere tiling o: a- protest would not, as .at’
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present, result in a de facto suspension of an advice letter.
Interesting as these suggestions were, they could not be addressed
without expanding the authorized scope of the Rulemaking.
Consequently they were not addressed‘by the administrative law
Judge.

‘ Parties should note that the reVisions accomplished in
this decision apply to the Commission’s current regqulatory
framework for cellular utilities. There have been a number of
fundamental questions raised both formally and informally about.
this framework. We are now considering whether to initiate a B

comprehensive investigation of this requlation. In. that event, the

outcome of the investigation could- substantially'arfect many of the o
provisions considered. and- revised in this deci5ion.‘. ,

. So, while we endorse today's changes as timely and
appropriate, we may make further changes 1n the: context of a1
broader review of this industry.¢ ‘ -

' 1. All telecommunication.utilities, cellular nobile
radiotelephone, cellular resellers, and RTUs are- subject to the
proVisions of GO 96-A. o o : R : S
- The advice letter mechanism as used in Go 96-A.procedures A
is merely'an administrative dev1ce “to: expeditiously allow PRSI jﬁ -
Justifiable put essentially minor, routine, and ministerial changes i
to be made to utility tarirzs.relating to: rates, services, or h
conditions of service without: necessity for resorting to-the ﬂull s
Commission application process.v_ : e .

3. The advice letter rate increase provisions o: Go 96ﬁA
rovide the same, sateguards against»unwarranted increases, require
justirications and showings similar to, and. provide zor protests as

do the provisions set up-. ror rormal applications. : :

4. With the exception of cellular facilities based carrier
wholesale operations, which operate within a federally mandated f
duopoly tramework those segments'of the teleconnunications, -
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industry dedicated to provision of cellular mobile radiotelephone,
cellular resale, and radiotelephone sexrvice, unlike the usual
public utility operation, operate in a still evolving competitive
marketplace where flexibility is necessary to meet quickly
developing regquirements of an expanded customer base.

$. Among other provisions and'requirements; GO 96-A
provides, as relevant herein, that:

a. The effective date of tariff sheets shall
. not be less than the 40th calendar day
after the filed date (Section Iv. B).

Tarirr sheets wnich do-not increase rates

or charges become ‘effective after not less

than -the 40th calendar day after the riled
' _date (Section V. A).«\ ‘ , ‘

Where the proposed increase in rates are
minor a atility may file for such- increases
by the advice letter procedure-if the «
annual operating revenues of the utility,
including the requested increase, are no
greater than 5750 000 (Section vI) .

. d.. A protest must be received no later than 20 .
days atter the date oz a tarirf filing.

6. Earlier Commission deciSions and resolutions permitted ‘
exemptions from portions of GO . 96-A.\under general oxder provmsions .
existing prior. to the January 16, 1937 amendnent to‘the general
order protests were made impossible for some, .and under. the -
January 16, 1987 amendment . certain conditions can make protests
difficult to- make and difficult for the: COmmiSSion to timely ast

upon. N -w** _ .
7.; During the evolVing CommiSSion cellular regulatory-scheme y
‘Commission decisions. created some»inequities which caused B o
petitions, including those captioned here as. A-86-02-001 and L
. A.85-02-021 to be. Liled seeking modirication.' e
8. The 40 days' notice constraints of Sections IV‘and V‘of
GO 96-A unduly dampen competition and are unduly-restrictive at
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this time for the retail operations of cellular facilities based
carriers, whether integral or subsidiary in form, and for cellular
resellers and the paging and noncellular two-way mobile
radiotelephone carriers, and should be replaced as to these
entities by a 30 days’ notice period.. '

9. The test of whether a rate increase in the cellular’ and
RIU industry is minor in nature can be made independently of the
annual operating revenues of the utility; consequently requiring
the utilities in this industry to be subject- to the $750,000
linitation of Section VI of GO 96-A serves no. useful purpose and .
they should be exempted: from it so long as the CommiSSion maintains
the 4o-day notice provision.ror the wholesale operations of
facilities based carriers. ‘ S

10. The petitions, captioned here as A.86-02-001 and o
A.85-02-021, respectively, of BACTC and Association’ substantially
will become moot. with our adoption of exemptions and’ amendment to
GO—96—A as set forth in this: opinion, consequently these
applications should be dismissed- ' :
'sgnslnsiens_gz_ha!- :

1. Under PO code § 454 b this CommiSSion.may establish
procedures to be . rollowed in its consideration of proposed rate
increases. Co S 5 e : : :

2. Based upon.the roregoing findings of fact the notice
period contained in Sections-IV‘and V‘of ‘GO 96~A 'should be" changed

to 30 days’ notice for the retail" operations or cellular facilities’ e

based carriers, whether integral or subsidiary in torn, and for’
cellulax resellers -and’ the’ paging and noncellular two-way nobile
radiotelephone carriers. : -

3. Based upen the . zoregoing zindings of. £act the cellular
and RIU industry utilities should be exempted £rom the revenue
limitation contained in Section VI of GOA9G-A. KEI S "'wﬂg.

4. A.86-02-001 and A 35—02-021 should be dismissed with BN
Prcjudice. - : EERUETE : R
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QRDER

“IT IS ORDERED that:
1. In accord with the determinations made in the opinion of
this decision, the following amendments te GO 96-A are adopted:
a. The second sentence of the ‘first paraqraph of Sect;cn

IV-B-oz GO 96-A is amended to read:

#This date shall not be less than the fortieth
(40th) calendar day after the filed date unless .
author;zation.by the Commission be first :
obtained, except that for the retail and resale
operations of telephone corporations certified.
to retail or resell cellular radio o o
telecommunication sexrvice, and RiUs,: thls date
shall not be less. than the thirtieth (30th)
calendar day after the rxled date.

b.. The second sentence of Sectlon.VbA of GO-96-A ls
amended to read: '

. #Such teritr sheots, unlesn suspended by the
_ Commission either upon complaint or its own

-motion, will become effective after not less .

' than the regular notice (fortieth calendar day -
after the filed date,. or thirtieth calendar day .
atter the filed date in. the instance of the
retail’ and resale operations of telephone’
corporations certified to retail or resell
cell?lar radio telecomnun;cation service, and
RIUs) . L o . B

\ c. The second sentence inithe'ﬁhird‘peragraph of Section
VI of GO 96-A is amended to read: '

#This revenue limitation does not ‘apply to the
exchange telephone utilities' exempted by
D.82-08~072 as. modified by Resolution. T-10648,
or to the RIUs and-telephone corporetions )
certified to wholesale, retail, or resell.
cellular radio-telecommun;catxcn servxce-

RN AW

IR

LTI
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2. To the extent any previous Commission decision or
resolution has granted authority or exemption contrary to or in
conflict with the foregoing amendments to GO 96~A, such authorzty
or exemption is cancelled. ' :

3. The Executive Dlrector of the Comm;sszon shall cause a
copy of Amended GO 96-A to be sexved by mail on each Califormia
cellular telephone utlllty'and on each. CAllfornia radiotelephone
carrier utility. : .

4. A.86~02-001 of Bay Area Cellular . Telephone COmpany as:
supplemented March 9, 1987 is d;smlssed ‘with prejudice.

5. A. 85-02-021 of Cellular Resellers Associatlon, Inc- is
dzsmissed with prejudice.~ e

This order becomes eftective 30 days rrom today.
Dated May 25, 1988, at San Pranc;sco, Callfornla.

1STANLEY'W. HOLETT
a President]-
: FREDERICK:R. DUDA. '
'G. MITCHELL WILK-.
JOBN" B. OHANIAN"

Commiss;oners7\'

ol CEEHP!THAI'ﬂﬂS DBJSTM#
o VVASQAPENCN¢TPQWU”HE ABCN
i 'commssmsasloom
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CPE. We recognize a need for flexibility, as we follow the
development of relationships between competitive forces at the
retail level and the operation the facilities duopoly. In an
attempt to meet that need and to enable carriers to be able to
provide both rates and specific services which could ke quickly
respensive to the developing desires and requirements oz/a widening
span of customers, we began through D.84-06-101 and subsequent
decisions to grant exceptions from compliance with aLf the
requirements of Sections IV, V, and VI of GO 96-A. hese
exceptions included ability to make tariff change on only 15 days’
notice, as well as exemptions from the total revenue limitations. :
Similar exceptions were also granted by Resolutions. Unfortunately‘]_
these exceptions were not done on a clear-cub/EIass basis, and full :
consideration was not given of all the effefts on the protest
procedure of the genexal oxder. Wh;le th¢ latter was partxally
corrected by the amendment to GO 96—A e ect;ve January 16, 1987,
there still remain problems and 1nequi ;e-.

The adv;ce letter mechanisn/as used in the general. orde--
procedure is merely an admznlstratl e devzce o allow jus Lflable,
but essentlally miner, routlne,_a mxnlster;al changes. to be made
to tariffs relating to rates, se lce, or condltlons of serv;ce,
those to be expedltlously effe‘ ed without necess;ty for the tull
Commission application procesy. But always there must ke
appropriate natice, and a rexsonable per;od of time for interested
parties to file comment or fprotest ‘before these changes can ke
allowed to take effect. ¥s stated the January 1987 amendnment to-
GO 96-A pertaining to t;m;ng o: protests (Section IXI.B) went -
part of the way to«corréct a major detxc;ency,_zt at least allowed; ;
time to make comment Ar protest.v But as noted in footnote 3,
supra, the timing of a tariff change £iling and/or eI a protest
thereto can place uch’ a time restr;ct;on upon.our staff and the
Commission as ef ectlvely to. limit the usefulness of the protest.
It would lndeed be a waste of our tzme and. lzmlted resources if we'
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competitive industry. But we alsc conclude thay retention of the
15 days’ notice period presently applicakle t¢/ some is not only
unfair but unrealistiec. The primary purpose/ of a notice periocd is
to protect the consumer from unfair discrifiination and unjustified
rate increases, not to delay 1mplementa on of lower rates and new
offerings.

Accordingly, for all cellu  r :eselle: utilities, and the
retail operations of facilities ba d carriers, whether integral or
subsidiary in mature and legal fogm, wejwiilladopt a 30 days’ '
notice period, amending the gengkal order to correspond, and
cancéling all exceptions previfusly made. This is the notice
period generally advocated b most'respondentS‘to this rulemaking
proceédinq. It is also fav red by our staff; We do«not agree with
the v;ew‘expressed by sevgral respondents.that there is simply no
independent policy basis/which supports. d*rrerent notice
requirements for differfnt cellular provider classes. As stated
before, the wholesale operatlons of the zac111t1es based carr:ers
constitute a duopoly/market in their SMSA.  In.the past lt(has been
demonstrated that there exist opportun;txesrtherezn for advanczng
noncompensatory pyomotional programs which potentzally could
prejudice end usgrs. We conclude: that for these wholesale ,
operations of e facilities based carrlers adherence to the full
notice requirgments of GO 96=~A is. desirable. It will znsure that
all resellery and retailers. have ample opportunzty to react to
changes in fhe wholesale tarx!!s.proposed by the’ fac;l;tles based
carriers. /Tt will also provide time for ou;‘stafr_to-analyze and
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competition and it appears the marketplace could serve as a check
upon unwarranted increases in rates. Any longer period would(only
induce some form of delay into the system, and any shorter period
would not adequately protect the rights of a protestant. //Pe
Accordingly, for'these carriers we will also-formally adopt a 30

requested increase do not exceed $750 ooo. }“y D.sz—os-o7z we. found
that ~the test of whether a rate. increase or a small independentf

telephone utility ig minor in,nature can ' made independently'of E
the annual operating revenues of the utflity “#' and- that’ requiringf-;H

these utilities to be subject torthe. $/50,000: Limit served no =
useful purpose.5 It is here conten d. by‘most respondents to our
Rulemaking Order that the same reagbning could and: should be o

applied to the cellular and RTU ifdustries; that the procedures set

forth in Rule 23 of our ‘Rules o'_Practice and Procedure(Rate’
Increase Applications) ‘are unn cessary and’ inappropriate for rate,'i
increases tiled by these induétries, that they unnecessarily .
constrain the workings ot tﬁg competitive'marketplace and unduly ’
impose burdens. upon limit commiSSLOn resources, and that the"

advice. letter procedure ould apply instead._ The Association, ftlii

however, would not "ex € the facilitiee based carriers- The-

_Association points ou that some of the :acilities based carriersf3ﬁw

-1 and retail authorityxare relatively large,_ fﬁ{?]

5 Accordingly~we granted the - 19 smaller independent telephone'{“ﬁfﬁ
companies exémption from the revenue limitation on use of the :
advice letter, as, contained in Section VI o: GO 96—A..-”;r,
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well capitalized entities, some of which control either the
wireline or nonwireline provider in different SMSAs. But j
also a fact that the FCC scheme allows a provider competitor in
each SMSA, and if one provider proposed to raise its rafes, its |
resellers have the freedom to.change providers. The Advice letter
procedure in no way excuses a utility from making a) adequate . -
showing and justirication‘oz'its-proposal.i The gg¢heral order’s‘

safeguards, with the amendments we add- herewith_ prov1de for Ppropex 1ir

notice, protests,. and an appropriate erzectlv- date- And azter -

staff review the Commission may also reject } e £iling, !orcmng thel}lﬁkffvlﬁ

utility to make a formal application beror;pan increase: can become

effective. We do not find that compell'f;'need hasAbeen shown " for j@\“ff

a requlrement that the application procglure. be used for ana;e
increase which will generate revenues --excess of $750,000."

Slmilarly, we see no reasoy why theICommi551on should- not f]fr‘
exempt RTUs providing paginq and’ n-‘cellular mobile two—way sexvice = |

from the revenue limitations' of .Sg lon VI of GO 96—A.~ At thls

point in time a more streamline-.': X process. i

i competitlve marketplace seens -dicated, and the adv;ce letter .
, provxszons provide ‘the same s-£eguards against unwarranted

increases as ‘well as-requir'vg juetirication and show1ngs smn;lar

cellular resellers, e
way‘moblle service.‘f‘
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A.86~02-001, thereby obviating the need for further proceedings
undexr A.86-02-001. Accordingly, A.86-02-001 w(ll be dismissed.

The petition of Association captiomed here as
A.85-02-021, will'become‘moot with our adoption herein of changes -
to GO 96-A derived from our. conseolidate R.87-08-Ol7 proceedlng,
that is, changes relating: to the effe ive date and- notice
requirements of any taxiff chnnges pértalnlng to the retail
operatlons of any separate. subsidi (xy of a fac;lltles besed
carrier. Henceforth these changes will apply to GTE Mobllnet of
California, Inc., a certlrlcet cellular reseller in Callrornla,
placing all other than- wholesale—cellular operatlons on the same
competltlve rooting in thls egard.” Accord;ngly; A 86—02—001 will
be dismissed. - ‘ ‘

" Pinally, in resﬂonse to the Rulemaking opportunltYr some Lo

respondents proposed ' e go zurther. One suggestion.was thnt
we also examine inequi_ es allegedly resulting from dlsparate
applicetion,ot PU Cod § 1001 inAexpanding service. Also-proposed
was’ lnvestlgetlon ot development o: a. ninimnm—maximum rete '
structure to allow RIUs and celluler mobilerradiotelephone ?f( o
providers flexibiélty to adopt tarirf revisions within a minlnnm-
nexinnn'renge pre iously'approved by the Commlsslon, lmnedlately f
upon- publlcetio, of rev;sed tarirfs., Another proposed adoptlon.oz
a procedure where steff‘would heve to- determlne et leest whether or
not a protest tated sutficiently substantial grounds to'warrantfe
suspension 80/ thet the mere. filing ofa protest would not, as at
present, res in a Qg_:gg;g suspension of.an advice: letter.llﬁ
Interesting as these suggestions were, they could not be: addressed
without. expanding ‘the nuthorlzed scope of the Rulemnklng.:‘
Consequently they were not addressed by the admlnlstratlve lew
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A.86=02-00), thereby obviating the need for further prhdceedings
under A.86-02=-001. Accordingly, A.86=02=-001 will be/dismicsed.’

The petition of Association captioned he
A.85-02-021, will become moot with our adoption hfrein of chaﬁges
to GO 96~A derived from our consclidated R.87=-08-017 proceeding,
that is, changes relating to the effective datg and notice
requirements of any tariff changes pertaining te the retail
operations of any separate subsidiary of a fLacilities bhased
carrier. Henceforth these changes will apply to GIE Mobilnet of
California, Inc., a certificated cellulaf reseller in Californmiz,
placing all other than wholesale cellular operations on the\séze
competitive footing in this regard. Xccordingly, A.86-02-001 will
be dismissed. '

Flna.ly, in response to fhe Rulexn aklng oppo tunity, some |
respondents proposed that we ¢o flurther. One suggestion was that |
we alse examine inequities 2lle edly resulting fron dlspa:ate _
arp llcatlon of PU Code § 1001 /AAn expanding gexvice. Als © ]_::v«-o::)po..e"_‘i
was lnvestmgatlon of develop ent oL a ninimum-maxizun rate |

structure to allow RTUs an cellular mob;le rad;oteleohoﬂe .

providers fle&lblllty to dop* tarlf revisions within a mlnl“**-
maximum range prevlousl approved by the Commxsszon, 1mmedlately
upon publication of revised tariffs. Another proposed adeption of L
a procedure where staff would have to determine at least whether orf_lw'mﬂfﬁ
not a protest stated sufficiently substantial grounds to warrant |
suspension so that /the mere filing of a protest would not, as at

present, result iA a de facto suspension of an advxce letter., ‘
Interestlng as these suggestions were, they could not be: addres;ed §
wzthoutkexpand'ng the authorized scope of the.Rulemaklng., | ,
Consequently ey were not addressed by the admlnlstratlve lax

judge. -

arties should note that the revxsmons accompllshed in’
this decigion apply to the Comm;ss;on’s cu*rent regulatory
framework for cellular utllltleo- There have’ peen a number of. -
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‘Il.lﬁnaingﬁrelJﬂmi

1. All telecommunication utilities, celXular mobile
radiotelophone, cellular resollers, and RIUs/are subject to the
provisions of GO 96=A.

‘2. The advice letter mechanism as fsed in GO 96—A.procedures o
is merely an administrative device to expeditiously~allow - ,
justifiable but essentially minor, rout:.ner and ministexrial changes
to be made to-utility tariffs relating to»rates, services, or
conditions of service without neceséity Lfox resorting to the full
Commission application.process.e// _ :

3. The advice letter rat increase provisions ot GOAQS-A ,
provide the same safeguards agd&nst unwarranted increases, require I
justifications and show1ngs similar th and provide zor'protests as R
do the provisions set up. £o :ormal applications- R -

- 4. With a lesser degree applicable to cellular :acilities ‘
based carrier wholesale. operations which usually ‘operate in a
“duopoly marketlsituation/ those segments of the: telecomnunications

industry dedicated to~provision of cellular mobile radiotelephone,.if

cellular resale, and- radiotelephone service, unlike the usual
public utility: operation, operate in.a competitive marketplace
where flexibility i necessary'to meet quickIy‘developing
requirements of an/expanded customer base. S

" 5. Among other provisions.and requirements, co 96=A
provades, as relevant herein, that- S

a. The effective date of tariff sheets shall
not be less.than the 40th calendar day -
atter the filed date (Section.IV.B)-~

Tarizf sheets which do-not.increase rates
. or charges become effective after not less
than the 40th"calendar: day after the filed
date (Section V.A).. o _
Where the proposed increase in rates are ,
minor a utility may" file for' such- increases
by the.advice letter procedure if the
annual operating revenues of the utility,

-
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fundamental questions raised both formally and informally about
this framework. We are now considering whethex to initiate a
comprehensive investigation of this regulation. In that event the
outcome of the investigation could substantially affect many
provisions considered and revised in this decision.

So, while we endorse today’s changes as timely
appropriate, we may make further changes in the context Aof a
broader review of this industry.

Findi ¢ Fact

1. All telecommun;catlon utilities, cellulay mobile
radiotelephone, cellular reseller and RIUs are gubject to the
provisions of GO 96-A. ; ‘ . R |

2. The advice letter mechanism as used An GO 96~A procedures ;-
is merely an administrative device to expedifiously allew ‘
justifiable but essentially minor, routine,/and ministerial changes |
to be made to utility tarlffs relating to/rates, services, or
conditions of service without necessity Lor resortlng to the rull
Commission application process. _ ~ _ |

3. The advice letter rate incrfase provisions of GO 96-A
provide the same safeguards against nwarranted iﬁcreases,~require‘ﬁf
Justifications and showings‘simil teo, and prov;de for protests as
do the provisions set up for fo AL appllcatlons. :

4. With the exceptlon of/ cellular faclllt;es,based carrler
wholesale operations, which o lexrate: within a. federally mandated
ducpeoly framework, those segfients of the telecommun;catzons ‘
industry dedicated to provision of cellular mob;le rad;otelephone, ‘”
cellular resale, and radi telephone service, unlike the us sual
public utility operatioy/, operate in a still evolving competmt;ve
marketplace where flexi lllty is necessary to meet quickly
developing requirements of an,expanded customer base. _

provisions and requlrements, GO 96=A"
prov;des, as relevint herein, that:
' The eftect;ve date of. tarlzf sheets shall
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a. The effective date of tariff sheets spall
not be less than the 40th calendar qu
after the filed date (Scction IV;;>,

b. Tariff sheets which do not increage rates
or charges become effective aftey not less
than the 40th calendar day aftey the filed
date (Section V.A).

€. Where the proposed increase ip rates are
minor a utility may file for/such increases
by the advice letter procedyre if the
annual operating revenues the utility,
including the requested infrease, are ne
greater than $750,000 (Seftion VI).

d. A protest must be receiyed no later than 20
days after the date of /fa tariff rlllng.

6. ESarlier Commission decisifns and resolutions permlt.ed _
exenptions from portions of GO 964A; uﬁderice“eral oxder provisi “;]‘_
existing prior to the Jamuary 16/ 1937 anendment to the general K
order protests were made impossible for some: and under the
January 16, l987_amendnent certain qenditienslcan make protests
difficult to make and difficult for the Cermission to timely act
upen. | : .
7. During the eveolvihg COmm1551on cellular regulatory scheneV"
Commission decisions creajed some lnequltles.whlch caused ‘
petitions, 1nclud1ng thoge captloned here as A. 86=-02-001 and
A.85=-02-021 to be filed seek;ng modification. :

8. The 40 days’ notlce constraints of Sectlong IV and V. of
GO 96=A unduly danpen competltlon and are unduly restrlctlve at
this time for the reYail operat;ons of cellular tacxlltles basec - |
carriers, whether i tegral or subs;dlary ln form, and for cellular“”
resellers and the: aglng and noncellular two-way mobile :
radlotelephene cArriers, and should be  xeplaced as to these
entities by a 0 days' notice. perlod. §‘ |

9. The/test of whether a rate zncrease in the cellular and
‘is minoxr in nature can be made lndependently of the'

- 21 -




R.87-08-017 et al. ALY/JBW/vdl"

including the recuested increas
greater than $750,000 (Section

d. A protest must be received no/dater than 20
days after the date of a tariff riling.

6. Earlier Commission decisions and resolutions permitted -
exemptions from portions of GO 96HA, er general order prOViSions»f
existing prior to the January 16, 1987 amendment to- the general
order protests were made impoesible or some. and under the.
January 16, 1987 amendment certain conditions,can make prote sts
difficult to. make and difficult for the Commission to timely act
upon. : ~~f.

7. During the evolv1ng Commisszon cellular regulatory-scheme;rj.:.; ;

commission decisions created séme inequities which caused )
petitions, including those captioned here. as A.86~02=-001 and
A.85-02-021 to be filed seeking modirication. :

8. The 40 days’ notitz conetraints ct Sections IV and V of
GO 96-A unduly dampen competition and; are unduly restrictxve at’
this time for the. retail/operatione of cellular facilities based

carriers, whether integral or subSidiary in'rorm, and zor cellular iflfﬂ

resellers and the paging and: noncellular~two-way‘mobile : ‘
radiotelephone carridés, and should be replaced as toAthese
entities by a 30 days' notice period. 3 ”f . : \
9. The teszﬁof whether a rate increaee in. the cellular and
RTU industry is m
annual operating/tevenues of. the utility, consequently requiring
the utilities in this" industry*to~be subject to the 5750 000"
limitation of Section VI or GO 96—A.eerves no-use:ul purpose and
they should he exempted from it. L L .

10, The petitions, captioned bexe as’ A.86-02—001 and
A.85-02-021 respectively, of. BACTC'andaAssociation,substantially
will. becon, moot with our . adoption of exemptione and anendment te
GO 96~A as set forth in this. opinion, consequently these
applicaticns-ehould be dismissed.,‘ Lo :

or in nature can be madejindependently or the ~“"-‘
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. i A

1. Under PU Code § 454.b this Commission mayestablish
procedures to be followed in its consideration oL roposed rate
increases. '

2. Based upon the foregoing findings of” fact the notice
period contained in Sections IV and V of GO, seAﬂshould be changed o
to 30 days’ notice for the retail operations or cellular racilities;g‘” SR
based carriers, whether integral or sub diary in form, and for .
cellular resellers and the paglng and oncellular two-way mobile B
radiotelephone carriers.

3. Based upon the :oregoing/iindings of !act the cellular L
and ' RTU industry utilities should/ b exempted from the revenuev_
l:mitation contained in Section L VI of GO 96—A. C "

‘ 4., A 86-02-001 and A.85~02-021 should be dismissed w1th
.prejudice. ' ‘ -/ : -

r.r:tsom)__ ‘ Co

1. In accord. withfthe determinations made in the opinion,ot L
'this decision, the. fo?lowing amendments to~Go 96~A are adopted-’ig_W;i
o . a. The second sentence of the rirst paragraph.of Section f;@‘
IV-B of. GO 96-A.is ended to read:

'Tnis date shall not be less than the zortieth .
' (40th) calendar day after the filed date: unless ‘
authorfzation by the Commission. be first = .
obtaired," except that for the retail and resale
operations of" ‘telephone: corporations certified
to.retail or resell cellular radio '
telecommunication service, and: RTUs, tnis date
sh21l not be less than-the thirtieth’ (30th)

endar day arter the: tiled date. L

b The second sentence of Section v—A o: Go 96—A is
amended to/read-“ ‘ Co 8

) Such tarizf sheets, unless suspended by'the
Commission either upon‘complaint.or its.own
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annual operating revenues of the utility:; consequently requirirg
the utilities in this industry to be subject to the $750,00
limitation of Section VI of GO 96=A serves no useful purpeSe and
they should be exempted from it so long as the Commissiof maintains
the 40-day notice provision for the wholesale operations of
facilities based carriers.

10. The petitions, captioned here as A.86=0
A.85-02-021, respectively, of BACTC and Associatfon substantially
will become moot with our adoption of exemptiops and amendment to
GO 9¢-A as set forth in thiz opinion; conseqyéntly these |
applications should be dismissed. ‘

1. TUnder PU Code § 454.b this Cophission may‘establish
procedures to be followed in its consi eration of proposed rate
increases. ‘ ' | l

2. Based upon the !oregoing indings of fact the notice _
period contained in Sections IV affd V of GO 96-A should be changed
to 30 days’ notice for the reta operatlons¢o£ cellulaxr racml;tmes
based carriers, ‘whether- integrAl ‘or subsxdlary in form, and for
cellular resellers and the paging and noncellular two-way mobile:
radiotelephone carriers. S

3. Based upon the ‘regoinqvtindings Bt-tact7thé cellulax
and RIV industry ut111t1 s should be exempted from the revenue
limitation contained ir/sectioen VI or GO 96-A.

4. A.86- 02 001 and A.85= 02—021 should be d*smlssed wzth
prejudice.

[

- ORDERED that: . : : : ‘
1. Iy/accord w;th the determlnatzons made in the opanlon of
this decision, the follow;ng amendments 0 6O, 96=A are adopted:

a. The second,sentence of the first paragraph of Section |
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motion, will become effective after not less
than the regular notice (fortieth calendar day
after the filed date, or thirtieth calendar/day
after the filed date in the instance of the
retail and resale cperations of telepho
corporations certified to retail or nz;/?!glell
_ cellt):tlar radio telecommunication se ce, and
RIUS) . :

c. The second sentence in th‘e‘f rd paraqraph of Sectlon
VI of GO 96-A is amended to read:

#This revenue limitation- doe ot apply to the
exchange telephone utilitie exempted by
D.82-08-072" as modified by Resclution ‘1'—1.0648,

_or to the RTUs. and telephone corporations
certified to wholesale, retail, or resell
cellula.r rad:Lo telecommhica.tion service- _

2. To the e:ct:ent any pre7vious COm:niss:Lon decision or
resolution has gra.nted author:uty or: exemptlon contrary to- or in-
conflict with the :oregoing' e endmem:e to GO 96-A, such authority
ox exemption is cancelled. /-

‘ 3. The Execut:we D rector of the COmm.ss:.on shall cause a

copy of Amended .GO. 96—A /to be served. by mil on each Calz.form.a.

cellular telephone ut:.lity and’ on ea.ch Californla radictelephone
carrier utila.ty. o - : o
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4. A.86-02-001 of Bay Area Cellular Telephone Company as
supplemented March 9, 1987 is dismissed with prejudice.
5. A.85-02-021 of Cellular Resellers Asseciation, Inc. is
dismissed with prejudice. '
This order becomes effective 30 days from today.
Dated - : ., at San Francisco, Califormia.
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authorization by the Commission be first

obtained, .except that for the retail and resale
operatzons of telephone corporatlons certified

to retail or resell cellular radio

telecommunication service, and RIUs, this date

skhall not be less than the thirtieth (30th)

calendar day after the filed date.” ’//,/“

-

b. The second sentence of Section V-A of GO 96~A1s
amended to read:

7Such tariff sheets, unless suspended Ry th

Commission either upon complalnt or its qwh

motion, will become effective after no

than the regular notice (fortieth calghdar day .

after the filed date, or thxrtieth

after the filed date in the inst

retail and resale operations of

corporations certified to retaiY or resell

cellular radlo telecommunicatign sexvice, and
RIUs) .*

c. The second sentence in he third paragraph of Sect;om*ﬁl
VI of GO 96-A is amended to read:

#This revenue limitation does not apply to the
exchange telephone utiXities exempted by
D.82-08-072 as modififd by Resolution T-10648,
or to the RTUs and t¢lephone. corporations
certified to wholesfle, retail, or resell
cellular radio tel communzcatxon service.”

To the extent an previous Commlssxon decision or
ority or exemption contrary to or in
conflict with the foreggoing amendments to GO 96—A, such authorxty
or exemption is canceljled..

3. The Executiye Director of the Commlssxon shall cause a-
copy of Amended GO 96-A to be served by mail on each Calmfornla -
cellular telephone tll;ty and on each California- rad;otelephone -f
carrier utility. / - : ’

4. A.86-0 001 of Bay Area Cellular Telephone Company as
supplemented Ma _h.s, 1987 is dismissed with prejudice.
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5. A.85-02=021 of Cellular Resellers Association, Ing. is
dismizsed with prejudice.
This order becomes effective 30 days from tod

Dated __MAY 2S5 1988




