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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA -

In the Matter of the Application of )
SOUTHERN CALIFORNIA GAS COMPANY to )
revise its rates under the )
Consolidated Adjustment Mechanism. )
)
)

Eplication No. 86-09=030"
(Filed September 19, 1986)

QRRER_DENYING REHEARING
AND_MODIFYING DECISION £7-12-071

SOUTHERN cu.:rrom:n ‘GAS- COMPANY . (So<:al) bas tiled an. 5‘;
application for rehearing ot Decision (D.) 87-12-071. SAN DIEGO
GAS AND ELECTRIC COMPANY (SDGLE). has riled a. reaponle in support
of SoCal’s application for rehearing (SDG&E's response).A SOCal's
application fox rehearing suspended the ordering paragraphs of
D.87-12-071. Because. ve required additional tine to consider the
matter, we extended the suspension on Harch 9; 1988 in- D588-03- r‘f
040, and again on.April 27, 1988. The suspension expires wzth
the issuance of this order.' .

The application,tor rehearing and SDG&E’s response |
contain a multitude of allegations of- errorr o .varying. nerit.ﬁf‘
We have considered all the: allegatione and are of the opinion
that: good cause for rehearing has.not been ehown. Neither the

tion of legal error which would henerit from the taking of addi-'éf»
tional evidence or the hearing of further arguments. - -

, However, the. application and SDG&E': respon-e nave f g!f
alerted us to several problens vith D. 7-12-071. Although we\are
not persuaded by any'ot the. grounds advanced, or by the argumenrs _
" presented in their eupport (at 1eaat ae they are stated in. the‘mu .
application and response),,we-have determined that our reasoning
should be better articulated. Accordingly, and bearing in mind
the inportance of the ieeues it dealt with we have~reconsidered
D.87-12-071" thoroughly. we now*nodity that decision.“ !




A.86-09-030 L/ 1xw

1. The Constitutional Conclusion.

Neither SoCal nor SDGSE bas objected to our finding
that the attorney-client privilege applies to us, and we do not
mean to change the essence of that finding here. However, in
reviewing D.87-12-071, we !ear that our discussion of the consti-

tutional aspects of our dacision may have found too much.
' In the oral arguments and briefs on which D.87-12-071
was based, PSD argued that article XII § 6 o! the Calizomia
constitution gives us authority: to- examine rocords of ald public‘
utilities within its jurisdiction. SocCal advanced no’ arguments
against this proposition. Howwar, ve also considerad article: '
XII, § 2 of the constitution, which provides that 'Subject to- R
statute and due prooess, the Comnisnon nay establish its- own
procedure.” Noting that ovidontiary rules are procedural, we ‘
decided that the’ attorney—client privilcge provisions of the

Evidence Code, being atatutory, nust app‘.l.y to Comiuion procaed- ) s
ings, ) :

R

We now believe that our raasoning was oxpresud too o
broadly. If article XIX, § 2 is- read ‘to mean that any procodural" .
‘statute will overr;de our. ‘rules’ of procedure, than the entire v

Evidence Code and Code of civil Procoduro, not. just tha uctions
on privileges,. nust be . applied to our- proooodings, and the first\ f‘_}
sentence of article XII, § 2 is, tharofore moaninglass. A tunda- _;‘l"‘ o
mental principle of statutory construction is that ltatutas, or, R

as in this case,: conatitutional provisions, nust be read 80 as’ to‘

‘be neaningtul inso:ar as possiblo. 'rhere!.'ore, the "Subject to }l‘
" statute” language of article JCII, § 2 could not have baen: meant O
to- subject us to-all the procedural rulcs enacted by utatute '.Cor -
the courts of the state. - =

- Another fundanmental. principle o'z statutory construction',j_

' is that when two statutes (or a statute and'a constitutional
provision) appear to be in conflict, they should: be read, if -
possible, 80 as not to conflict. ‘Article XXX, § 2 says that the
Commisuon nay nake its own procodural rules, but the s tatutory
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language indicates that the attorney-client privilege in the
Evidence Code is intended to apply to us. It is reasonable to
conclude that, where the legislature enacts a statute which it
specifically intends to apply to us, the statute is one of those
referred to in the words “sSubject to statute” in article XII, &
2. The wording of Evidence Code § 910 and the Comments of the

Assenbly Committee on the .'Iudiciary to.§ 914 show that perllegeS"

vere intended specirically to apply to our proceedings. ‘ 'rhered -
fore, the Evidence Code’s attorney-client privilege must apply in |
at least some of the Conmusion'e regqulatory activities- ‘
However, if the privilege is to- be applied to us in any"
and every proceeding before us, the Evidence Code again comes ‘
into apparent conflict with the. constitution. Article XII § 6 ,
~gives us power to examine records of the utilities ve. regulate. b
Public Utilities Code §§ 314, 463 ), 581 and 582 (anong other...)
reinforce the extrenely broad nature of this authority, and do. .
not. exclude privileged documents from the scope of our authority o
to review documents- “‘We. are aleo fully cognizant of the compel- '

ling. public policy in f.avor o! ensuring the Comniesion has access- '-

to all relevant’ utility docunents. Withou'* such access, the e

Commission’s ability to regulate eftectively is eeVerely circmn- | . ;j-'-

scribed.’ Accordingly, ve are not inclined to interpret the ap-
plicable authorities so as to limit our investigatory powers. -
' Unless the Legielature chooses to clarity its intent,

ve may at some point have to detine precieely those eituations :Ln"‘ ' "
which the privilege is meant to.apply’ to us and those in which it'l" L

i not. Becaul.e there is little’ guidance !or us in statute and
caselaw, we hesitate to 'make euch a definition when it is not. i
strictly necessary. In the case betore us, there is ample |
evidence for. a’ tinding of inplied waiver even if the priVilege

-does’ exist. 'rheretore, ve decline to make a finding at th:.s tixne‘_;j—;jf& N

as to the scope of the application of the privilege <o us in tb.e .
per:ormance of our. duties, and- nodity our previoue decision’ ac- SR
cordingly. . | o e ‘ _
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2. Express Waiver.

In reconsidering D.87-12-071, we have taken another
look at our conclusions in the question of express waiver. Wwe
concluded there that the disclosure, made in the “Note to File”
by SoCal staff, dated August 23, 1984, Attachment C to PSD‘s
Auqust 3, 1987 Opposition.to-soCal'n Motion for Review of ALY
Ruling (Note to File), of the decisions and conclusions of So-
Cal’s attorneys, vas not of sufficient scope to‘constitute ex-’
press waiver of the privilege. We are ot convincad'that this
oonclusxon is compelled by the factual situatlon, nor: are we.
conv;nced of the opposite. Upon reexamination, ve see the . ques-j‘
tion in this instance as an- axtromely close one. Given the .
clearer grounds on which to’ resolve the insues in this case, we
believe that it is wiser to~decline a conclusion asg to-express ‘f
wajiver at’ this tine. o S

3. Implied Waiver.

Socgl's applioation for rohaaring nadc s:x.allogat;ousl(h'V
of logal error in D.87-12-071, .and SDGSLE’S rosponse made tive, '

with little duplication, all surrounding-our finding that implied . .
waiver has occurred under the spocitic tncts of this caso._ So~ mf'f‘ "
Cal’s. application for - rohearing allogas logal erYor on the £ol-‘“’;f\,,,
lowing grounds: (1) D.87-12-071 cites no analogous case ‘finding’
an impliod wvaiver of the attornoy-client priviloge (2) the~con-”*"' ;

tents of the menos have not been put ' at “issue within the meaning '

of “implied waivor 4ol (3) conditioning rocovory of costs. on vaiver”f;"‘

of the attorncy-client privilege violutos-SoCal’s due process

rights: (4) D- 87-12~071 exrs in. overbroad intcrprot&tion of 'inr‘( =

plied waivcr' so as to-con:lict with Evidoncc .Code. §§ ‘901 and -
910; (5) even if’ other elements of’ inpliod’waivor are’ present
SoCal’s- revelation of the conclusions oL the-ncnol wvas. not. volun-f'
tary because roasonabloncss roviow is not voluntary and (60 ;n_
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camera inspection is meaningless and fails to make the decision
lawful.
SDG&E’s response alleges the following legal errors:
(1) D.87-12-071 violates the prohibition of Ev. Code § 912 _
agairnst coercion; (2) the decision misinterprets caselaw; (3) the
implied waiver doctrine violates the equal protection clause of
the United States Constitution; (4) the implied-waiver‘doctrinei
violates due process rights; (5) the Conmissionfhas an interestf .
in preserving-the’ attorney-client prrvilege. and (6) the attor-
ney—clxent privilege does not interfere with full disclosure. |
We have. thoroughly considered each of the allegat;onsﬁ“

contained in e;ther SoCal’s Application tor-Rehearing and. SDG&Efsgijg'“
Response in support of it, and none of them has convinced us. thatfj?

there is good- cause to dilturb‘our tinding of implied waivor in
this case or our order that the subjoct docunments be. submitted

for in camera review in .order to‘linit the resulting disclosure.,:jw
Neithexr have we seen good cause ror a rehearing of: these natters,_ g
or for a stay oz our decision. However, some of the: allegetlon, AR

have convinced us that D. 87-12-071, as it stands, could be mis—‘"“*
read. Therefore ve noW‘nodity our earlier decision to—clar;fy
oux reasoning and conclusions.

Therefore,

IT IS ORDERED THAT: ,

Rehearing of D.87-12-071 is hereby denied.

D. 87-12-071 is horoby'nodifiod as follows:

In the second full Paragraph-of ‘page 1 of the decision,f‘-’

the second sentence is modi!ied as tollows"

'We conclude thnt the—legal analytes under—
lying the decision to buy out the contract
have been placed at issue by the application
and that fundamental fairness requires the
disclosure -of information that would othor—

_ wise be privileged. e _
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b) In the second full paragraph of page 1 of the decision,
following the second sentence, the following langquage is inser-
ted: :

#In addition, we find that (1) Artlcle X1I,

§ 6 of the California constitution gives the
Commigsion power to examine records of
utilities, (2) that Article 3 of Chapter 4 of
Division 8 of the Evidence Code (attorney-
client irivilcgo) applies before this
Commission in certain instances which require
further analysis to define, and (3) that in.
the present case, even assuming that the
privilege does apply, an- implied waiver of
the privilege has-occurred. o o

¢) Before the last"’ scntonce ot the first partial paragraph ¢'f
on page 2, the following language is’ insartod.

. “0n August 23, 1984, ‘a,conference' call was

arranged for several representatives of SoCal
and of the Public Utilities Commission to
discuss resolution of the contract problem.
SoCal’s spokesperson, William Owens, gave
reasons why the contract was undesirable, and
7’requested permission’ from the CPUC to
negotiate with Getty in an effort to develop
a one-time buyout. charge to cscapo :romﬂthe
contract. cse - o

#Bill Stalder [of the COmmission] asked why
we couldn’t just ‘walk away’ from the
contract. Owens explained to him that our
attorneys had. onc over the contract several
times.  There is' no way we.could legally
cancel the contract and we would be subject.
to. a law suit.”  (SoCal’s “Note to File” on -
the conference call, produced at the: roquest
of PSD and attached as part of Attachment C-
tgipsn;s August 3 1987 brie! (Note to-

File) . |

The Connission's ropresentative thcn agrood
‘that negotiation would-be: a reasonable .-
'procedure, and SoCal proceeded to-ncgotiatn a
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d) Before the first full paragraph on page 2, the follow-
ing langquage is inserted:

#0n June 9, 1986, staff sent a data request
to SoCal. The utility had submitted an ad-
vice letter on March 21, 1986, asking the
Commission’s approval of the buyout
agreament, saying that SoCal had consulted
staff before negotiating and that ~Staff
indicated its concurrence with the plan.”
The June 9 data request asked for identities
of the staff nmembers consulted, the places
and attendance of any meetings, the manner
and subject matter of staff’s concurrence,
and copies of all notes or memoranda taken or
prepared by SoCal summarizing the meetings.
Oon July 3, 1986, staff received SoCal’s. :
response, which included the Note to File.

#SoCal has submitted a report in this ,
proceeding, in which it argues that the ter-
nination of the contract was reasonable and
prudent.  However, it has not given any
reason for its choice of a negotiated $7.4
million buyout over other methods of ter—
minating the contract, in that report or
. elsevhere in this proceeding. - The only af-
firmative justification for that choice vhich
wve have sesn in the record is the Augqust 23,
1984 representation that the decision was
made on the advice of .counsel.” . -

e) In-the-socond«:ull”sentencd,on page .9, the words“fSince f‘L‘f
SoCal” are deleted and the words “According to Socal, since it~
are substituted. . L e IR

f£). The first twoulantences“o:_tha;thi:d tull3phrdgraph‘o:ﬁqfx”
page 12 are deleted and the following language'is substituted:

#pSD argues that the express waiver occurred
during the August 23, :1984. conference
described adbove, in which SoCal justified the
" choice of the buyout, rather than other op—
- tions for terminating the contract, entirely
.ogithe.basis‘ot*advico‘offcounself(Not.;to-
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g) In the last sentence of the first full paragraph of
page 15, the words "Legislature has” are deleted and the words
#constitution and Legislature have” are substituted.

h) All of page 17 beginning with the first full paragraph
and page 18 through and including the second full paragraph, are
deleted, and the following 1anguage is substituted-

#Given these two uctions alone, ve night
well conclude that the lLegislature has no
authority to limit our discovery power by any
statutory privilege. However, article XIXI,
section 2 provides that: ~“Subject to statute
and due process, the. comnission may establish
its own procedure.” . Obviously, not all -
procedural statutes pasued by the legislature
will apply to our proceedings: otherwise the -
second part of this sentence would be
meaningless. Ecually obviously, there must
be .some statutes which do apply to our .
proceedings, or the first part oz the un—-'
tence would b.avc no. neaning. .

~Many -cctions of the - Public Utilitics COde .
prescribe standards and procedures for us to
follow; obviously, these are within the con-~
templation of article XII, section' 2. 2
Evidence Code § 910 provides that the .
privilcges of Division 8 of that code are to
be applied to agencies like ours, whcre the ,
rules of evidence are inapplicable by :
statute. By contrast, other divisions of ‘the
Evidence Code, and:.the Code of Civil '
Procedure, do not contain such provisions.
It is clear to us that the privileges of the
Evidence Code are meant to apply to the
Cmmission to some extent.. . .

«'Bowaver, it is oqually clear from article
XII, § 6 and from legislation- (s,9,., Public

" Utilities Code §5 314, 463, 581 and 582) that
the privil-gc is not meant to apply to all of

our activit in the 'furtherance of our
duties. - We find little ox no guidancc in
statute and caselaw for establishing a- br:!.ght
. 1line between activities to which the .
privilege must apply and those to which it
‘must not. In the present case, as ve discuss

' bpelow, there'is ample basis on.which to

- decide the question on other grounds.
‘.l'here!ore we. docl:[ne to draw any lines ‘

.
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defining the scope of the privilege at this
time.”

i) ©On page 25, the first full sentence is deleted and the
following sentence is substituted:

#Again we conclude that we should not base
our decigion on an uncertain balancing of
public.policy considerations when a far more
concrete basis for decision exists.
Accordingly, we shall decline at this time to
define the precise limits of the attorney-
client privilege in proceedings before the
Commission.” =~ . . ' ' .

39 The;tiist'tull.paragrdphvq:‘pgge 26 is dele:ed-and,thé;_fQ?ﬁf 
following lanquage is substituted: ' ' o

#There is no quidance in caselaw to indicate
whether a disclosure of the decisions and
conclusions of an attorney are sufficient,’
under either the test of Travelers’ or that
of Wigmore, to constitute an express waiver
of the attorney-client privilege. We think
that it would be sufficient as a waiver of
the work product privilege, where the
privilege is absolute as to the decisions and
conclusions of an attorney (Code of Civil
Procedure § 2018, subd. (c)), and the disclo-
sure of those decisions and conclusions would
abrogate the privilege. But, as we have
said, we are addressing only the lawyer-
client privilege here, and the breadth and -
depth of the disclosure under discussion are
neither clearly sufficient nor .clearly insuf-
ficient to us to'require a £inding one way ox
the other. .We find the question of express -
‘waiver as'presented in this case to be an
extremely close one. S e '

~Because we have other and clearer grounds. .

for finding an implied waiver, we decline to
. resolve the question of express waiver at
. this timpe.” T S
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k) In the last full paragraph of page 26, the words ~in
this notion” are deleted and the following languagc inserted:

#not on the application itself, but on the
essential elements which SoCal bears the
burden of showing.

1) In the third aentence of the first full paragraph of

page 27, , the words “Wilson v. Superior Court (1976) 63 Cal.
App.3d 825, cited in” are inserted immediately tollowing the

first opening paranthesis- the words “at 3937 are inserted imme-
diately before the last closing paranthesis. !

m) In the £irst line of’ page 31, the word- #ana~ is deletedﬂfﬂ

and the word “an” substituted.

n) In the fourth line of page 31, the word: #in® ig 1nsert-“3fj

ed before the word- 'an' at the ‘end of the line. ‘
o)  In the pcnultimato :ontenco of the first partial para—

graph of page 31, after the words 'during this pcriod,‘ the £o1~‘5?'
lowing 1anguage is- inserted*"' ‘ ‘ L

'and 1n.the 'Note to-rile’ attached to~PSD’s
Auqust .3, 1987 filing. Three pages of N
SoCal’s report deal with the buyout in. ques-
tion. These pages present reasons which
support termination of the contract, but do

' not make any reference at- all.to the choice’
of a buyout over: other options tor tcr—

‘ ninating it.” o

p) In the last sentence ot the zirst partial paragraph.ot , ;
page 31, after the words “SoCal’s proof, ‘the- rollowing language o
is inscrtcd. - : :

'and the only'justification-so tar advanced

for the choice of the buyout is the advice of

counsel assertion of SoCal management on '

gggu-t 23, 1984 as rocorded in the Note: to
le.” .
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g) In the first sentence of the second full paragraph of
page 31, the words “and pay the termination paynenﬁ' are deleted
and the words “by the method chosen” are substituted.

r) In the last sentence of the last. full paragraph of page’
31, the words “SoCal arques” are deleted and the rollbwing lan—‘
guage is substituted:

»However, SoCal declines to make any affir-
mative showing that the choice of buyout
itself was reasonable and prudent, arquing®

5) Pollow:.ng the phrase 'preferable to' in tbe last sen=- |

tence of the first partial paragraph of page 32, the remainder’ of

the sentanca is deletcd and replaccd with the tollowing 1anguage-fg.

“the rink of damages due to-breach or the
contract. _

t) At the end of the first part;al paragraph on page 33,;--t'

the !ollowing language is insertod.‘

 #PSD does not bear the burden of proving that
the buyout decision was unreasonable and
imprudant, nor is it up to us to make the -
parties’ arguments for them; rather, SocCal
nust make an affirmative showing that-all
essential elements of the buyout decision
vere reasonable and prudent. No reason for

 the buyout ‘decision has been advanced other
than the advice of counsel, and that only -
indirectly in the Note to Pile. We cannot -
‘see how SoCal can expect us to make a: deter-
mination ratifying the decision without
providing us with any affirmative show1ng
,that it wvas rcasonable and prudent.

u) In the first. scntence of tha tirst tull paragraph of Mff_ 5
- page 33, atter the words, 'SoCal's application that, “the !ollow- e
ing languagc is inscrted. ‘ .

we cannotAdovwhat SocCal roquests without

being presented with some affirmative. showing -
- of the prudence. of-SoCal’s -actions. If-
p.SOCal's sole justizication tor cboosing the

, 1.1‘
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buyout over other methods of contract ter-
mination is advice ot counsel ,”

v) After the first full paragraph of page 33, the tollow-
ing language is inserted:

»#p gimilar situation was presented in

Handgards, Inc. V. Johnson & Johnson
(N.D.Cal. 1976) 413 F.Supp. 926, vwhere defen-
dants against charges of attempted
monopolization by bad=-faith lawsuits
proferred advice of counsel as an affirmative
defense, and claimed attorney-client
privilege when plaintiffs sought dzscovary'of
the relevant case files. The Court found
that this affirmative defense constituted an -
izplied waiver of the attornoy-cliant
privilege, saying'“ B o

The dalibcrate injcction of the~advica or o
counsel into a case waives the attorney-
client privilege as to communications and -
documents relating to the-advice.
[Citations. ) _

“An important consideration in assessing
the issue of waiver is fairness. 8
‘¥, Marcus, 122 P.Supp. 250 (D.N.J. 19854).
Thus, a party may not insist on the :
protection of the attornmey-client

. privilege for damaging communications

- while disclosing other selected com- a

‘ nunications bacaula thoy are lalt-sarving.‘

oo

BY putting thoir 1awycrs on t.ho witnoss
stand in order to demonstrate that the:
prior lawsuits were pursued. on the basis
of competent legal advice and were, ,
therefore, brought in good faith, defen-
dants will waive the attorney—cliant
privilege as to communications relating to
the issue of the. good-taith prosacution of--
the patent actions.

413 F. supp. 926, 920
eIt is. trua that the aituatlon in
was slightly different from that in the

present case, in that the defendants in - \
ngngggzgg were prapared to'uubstantiate their'

a2
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claim of good faith based on advice of coun-
sel, by putting their lawyers on the witness
stand. SoCal, if we understand it, is not
prepared to back its claim of reascnableness
and prudence beyond its assertion of advice
of counsel. This does not, however, make:
Handgards inapplicable to the present case;
rather, it adds an obstacle -- failure of an
affirmative showing == to our making a fin-
ding in SoCal’s favor here.
fFurther, we believe that, withom- a suf-
ficient affirmative showing o! the
reasonableness and prudence of all the essen--
tial elements of SoCal’s decision, we do'not
have discretion to grant SoCal’s request. It
is clear from Public Utilities Code § 463
(b)., quoted above at page 21, that the
Legislature intended that we make no f£inding.
of reasonableness and prudence in the absence
of complete documentary information from and
affirmative showings by the: util:.ty whose
operations are under review. While the .
statute does not deal with information
deliberately withheld, we think it likely
~ that that: possibility 4aid not occur to the
Legislature in view of our authority under:
‘article XII, § 6 and §§ 314, 581 and 582 of
our Code. We ‘believe that. t.he import .of the :
statute is to forbid:us to make any tinding
of reasonableness and prudence withcut full'
evidentiary uupport by the utility ror its
position. . .

W) .Aﬂ:er the ucond nntcnco of the 1asx1: partial paragraph
on page j33 the following languago is. insortedl-

'It is not: SoCal's application alonc that
waives the privilege here; it igs the fact
that we see no basis for finding SoCal’s.
choice of buyout reasonable, other than.ad-
vice of counsel. ‘And, -as we have pointed out
elsevhere, the advice of- counsel. is; S0
central ‘to- the inquiry about the most
reasonable means of terminating.-a contnct ‘
that it would be difficult for SoCal to con=.
vince .us that its decision was prudent '
without depending on such-advice. - Jrox, it
advice of counsel played no part in:SocCal’s

" decision of termination method, we must cer-
tainly ask why bctoro ve nake ar finding that




.
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the expenditure of this $7.4 million is
rightfully to be borne by the ratepayers.

#Accordingly, a finding of a waiver ought to
encourage, rather than discourage, SoCal’s
attorneys to make full and competent analyses
when called upon, especially when they know
that the subject of analysis will be a
central element in proving that decisions
based on the analyses are reasonable and
prudent. ‘It is . in SoCal’s interest under
such circumgtances to obtain the best,
frankest, and most thorough legal advice
possible, and to act on it with thc utmost
prudence.®

x) In the 1ast partial sentence on page 33, the words -

ed. :
y) In the tirst'partiai santhnce of page 34, the'words
'supported SoCal’s”. and. 'dociaion' are dcletcd and: the words
~#gupport the utilities'? and 'decisions' are. -ubstituted. the
:ollowing two -ontcncas aro<dclot¢d.‘ :

z) Finding o! tact 9a is addcd.‘a; :ollows.,~

'Soc;l has not advanccd any. roason tor its
cheice of buyout of the Getty contract, v
rather than any other method- of termination,
other than in the conference of August 23,
1984, when it explained its decision entirely
by retarence to‘thc advice of counsel.

Finding or fact 10a is added, au Lollows-

*In a- requcst :or a finding by the COmnission
' that a decision to terminate a contract by a .
‘buyout .was reasonable and prudent, SoCal has
the burden of making an-affirmative showing
by clear and convincing evidence, not only -
that the choice to terminate the contract was

. reasonable and prudent, but also that 1ts
choice of 'method- of tcrmination wag
raasonable and prudcnt. :

#this case” are. deletod and the words 'huch cases' are subst;tut- s
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bb) Conclusion of Law No. 2 is deleted and the following
language is substituted:

#The constitution authorizes the legislature
to enact provisions that assure fundamental
fairness and due process in procesdings
before the Commission. The Commission’s
ability to establish its own procedures is .
thus somewhat limited by the constitution.
However, there is little guidance in statute
and caselaw by which we can determine to

- which of our proceedings or activities the
privilege is meant to epply and to which of
them it is not.*

cc) Conclusion of I.aw No. 4 is deleted. o
dd) The following 1enguage is added to the end of COnclu-‘i .
sion of law No. 6: :

#The ALY shall review the documents for the
purpose of limiting disclosure of the
docunents to information closely relevant to
the issues defined by the party requesting

- disclosure.” ..

ee) In ordering paragraph No. :l., a:tter the words #for: ;.n_
samera inspection,” the worxds . ~for the purpose of 1m:£ting d.ls- '
closure as discussed herein” are inserted- S ‘
3. SoCal’s request for a contmuetion of the stay um:il . ,
the matter is no longer nubj ect to rev:lew by the Supreme COurt is ;i
denied. S i
'.l'h:.s order. is e::tectwe today. ‘
Dated M at. Caxson, Callfornla._‘_ o ‘

I will file a written dissent. S'I.'AN‘LEY W. HUI.E'J."I‘ )
‘ . A \ - ‘President
FREDERICK R.. DUDA * DONALD VIAL =
Commissioner © 0 -G- MITCHELL WILK-
. J'OHN'B.OHANIAN‘
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FREDERICK R. DUDA, Commissioner, dissenting:
I must dissent from this Order Denying Rehearing and

Modifying Decision 87-12-071 for the same reasons I dissented
from the Commission’s orig;nal decis;on Ln this proceeding.

While I am glad that the majority now*seemsrto recognize
that a finding of implied waiver of SoCals attorney—client
privilege depends on whethex SoCal xests. its case. for xecovery ofLul‘
its landfill gas contract termination payment on the advice of o
its counsel, I continue to: disagree with.the-majority*s ' ;
application of this prlnczple to the facts of the~oase before ua.f

SoCal asserts that its $7 million termanat;on payment was
reasonable and prudent because the pnyment was less than’ it would- -
have ended up paying had it continued to take gas under the
contract. SoCal makes no arguments based. on.the advice of its
counsel as to whethexr the contract offered SoCal an opportunity
to terminate its obligations under the contract . without a-
negotiated buyout. - ‘

The majority s assumption that advice of counsel is the -
foundatlon for SoCal’s claims that the term;nntxon paymen: was
reasonable is not based.on. nny'assertion.by SeCal in th;s
proceeding, but rathexr- 13 bnsed on an inference drawn £rom a
conversation: between SoCal and PUC stnff in 1984, before the

| .
Ve e a

negotiated buyout took. place.» I believe‘that th;s is an 1mpropern%;fﬁ

baais for finding an implied wniver of the: attorney—client
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privilege. A waiver of the attormey-client privilege can in
certain circumstances be implied, true, but it should be implied
only from the actions of a party during the course of the
proceeding. It is simply wrong.to base a finding of implied
waiver on something never asserted in any pleading or testimony.

This is not to eathhot the majority is wrong in noting.the -
importance of SoCal” s decision to term;nate-theAMontery'Park
Landfill contract through a negotiated buyout. rather than thzough
some othexr means. The reasonableness of. any termxnat;on poyment
is clearly linked to the question whethexr SoCal had’ the-opt;on to 'f‘"
terminate the agreement at no cost. . For example, if the gas '
supplied to SoCal was contaminated with ohemicals-that made it
hazardous oxr otherwise unmarketable, or if the gas aid not meet
the btu requirements specxfied in the con::act, then perhaps ggz
termination poymen: was unreasonable-. This issue must be explored‘
further in th;s proceeding befo:e the Commission can make a -
determination of the reesonableness of the»termlnatxon payment.u

If SoCal fails to conwince us- that the:e was no legal, cost-‘
free, way out of its landfill’ gas oblzgat;on ‘or that some other
legitimate businesa reason Justified- the payment, then we should ﬁ'
£ind that SoCal has. £ailed to meet . its buxden.of proving the o
reasonableness of ita termination puyment and not. allow'SoCal tOjﬂﬁff“
recover this money fxom ratepayers._ -

As I noted in my earlier disaent, the fundamental issue-in e
this case is whether SoCal’s decision to terminate the contract . -
through a negotiated buyout was’ a reasonable one in light of allfﬂ:V e

‘-the information that’ the‘utility’s decision>makers had ox should*ﬂ;*;}
have had at ‘the’ time the decision was. made., The-evidence neededff””'

‘ﬂr
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to determine the reasonableness of SoCal‘’s actions can be
obtained through direct questioning of SoCal’s decision makers to
establish what was actually known and through direct evidence
presented to show what SoCal should have known at the time it
terminated the landfill gas contract.

SoCal’s priv:leged communications are relevant, but not
essential. PSD is. perfectly capable-of reading the contxact at
issue, questioning SoCal’s decision makers, analyzing the
performance of the parties to. the contract, and: drawing .
conclusions as to the knowiedge and understanding SoCal should :
have had when making its decision to negotiate termination.of the
contract. Since our reasonableness review will .consider not only
what SoCal says its decision.makers knew; but also what PSD
believes they should have known, I think PSD overemphasizes the .
importance of the portion of SoCal’s- actual ‘Jnowledge: that is.

 represented by its attorneys' confidential opinions. '

My objection.to finding of an’ implied waiver is, of course, ﬂ;
based on the conduct of- the'parties to this ‘proceeding- to date.. :
If, during the futuxe course. of this pxoceeding, SoCal ever
_states that. it made the texmination payment in reliance on its
lawyers' opinion that it could not otherwise escape from its
connractual obligations, then it may ‘well be‘appropriate for us
“to find that SoCal’s reliance»on the advice of its- counsel
constitutes an implied waiver of its. attorney—clientAprivilege._

We should not, however, pre-empt SoCal’s-right ‘to argue its case _

as ‘it sees fit by‘finding an implied waiver now. A.party cannot .
fairly be found to have waived-a’ privilege simply'because of an ?{Vﬁ'
opponent’s characterization of its-legal position- ' o




To sum up, it is not fair for the majority to take away
SoCal’s attorney-client privilege on the ground that SoCal is
resting its case for recovery of the-landfill_gas contract
termination payment on the advice of counsel that thexe were no
legal alternatives, when the only arguable evidence of this is‘anh
inference drawn from a conversation: between SoCal and‘commission
staff long preced;ng the f;l;ng of the application leading to
this decision. An implied waiver of the attorney—clzent
privilege must be based only on the actlons of a party during the
course of the proceeding. The major;ty errs xn basxng its '
decision on an alleged SoCal argument never actually as serted in ﬁ_
any pleadlng or testimony. : |

Given the hxgh.probabxlxty that SoCal wzll appeal today’s
decision, I believe that the Comm;ss;on should stay ;ts order
that SoCal produce cextain documents untll SoCal has filed its -
appeal or the statutory per;od for the fxlxng of such an appeal
has- elapsed- o

/

Frederxck R.‘Duda, Comm;ssxoner

June 8, 1988
Carson, California
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X) In the last full paragraph of page 26, the words in
this notion” are deleted and the following language inserted:

“not on the application itself, but on the
essential elements which SoCal bears the
burden of showing.”

1) In the third sentence of the first full paragraph of
' page 27, , the words “Wilson v. Superior Court (}576) 63 cal.
App-3d 825, cited in” are inserted immediately following the
first opening parenthesis; the words ~at 393~
diately before the last closing parenthesis. L
m) In the first line of page 31, the/word “and” is deleted’
and the word ”an* substituted. . ‘
n) In the fourth line of page 31,/the word ”in” is lnsert-j
ed before the word ”“an” at the end of
o) In the penultxmate sentence /of the tlrst partial para-
graph of page 31, after the words #d rzng thxs period,” the zol- .
lowing lanquage is 1nserted. '

’and in the "Note to'F' e’ attached to PSD’s
August 3, 1987 filing./ Three pages of
SoCal’s repoxrt deal wjith the buyout in ques-
tion. These pages pyesent reasons which
support texrmination ©f the contract, but do
not make any referefice at all to the choice
of a buyout over. other optlons zor ter—
ninating it.”

p) In the last senfence of the rzrst partial paragraph o:_‘i
page 31, after the words 7SoCal’s proof,” the following language
is inserted: '

”and the oniy justlfzcation so far advanced

for the chgice of the . buyout is the advice of
- counsel agsertion of SoCal- management on

August 2¥, 1984 as recorded in the Note to




A.86-09-030 L/CAD/Llkw

g) In the first sentence of the second full paragraﬁgfot
page 31, the words ~“and pay the termination payment” ayé deleted
and the words ”by the method chosen” are substituted

r) In the last sentence of the last full paragraph of page
31, the words ”“SoCal argues” are deleted and the /Lollowing lan-
guage is substituted:

"However, SoCal declines to make a
mative showing that the choice of uyout
itself was reasonable and pruden , arguing”

Following the phxase #preferable to” in the last sen-
tence of the first partial paragraph of/ page 32, the remainder of
the sentence is deleted and replaced ith the followlng language-

#the risk of damages due o'breach of the
contract.”

t) At the end of the firs partlal paragraph,on.page 3z
the rollow1ng language is inse ed.

#pSD does not bear fhe: burden of proving that
the buyout decisiop was unreasonable and :
imprudent, nor is/it up to us to make the
parties’ arquments for them; rather, SoCal
must make an affirmative showing that all -
essential elemepts of the buyout decision
were reasonabld and prudent. No reason for
the buyout de¢ision has been advanced other -
than the advikte of counsel, and that only
indirectly ifA the Note to File. We cannot
see how SoCdl can expect us to make a deter-
mination xatifying the decision without
providing Ais with any affirmative showing
that it wAs reasconable and prudent.”

In the 1rst sentence of the first £ull paragraph of-

page 33, aftex the words, ~SoCal’s applmcatzon that,” the follow— T

ing language i znserted'

"w cannot do what SoCal requests ‘without

bedng presented with some affirmative showing
of the prudence of SoCal’s ‘actions. If
oCal’s sole justification for choosing the

11
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buyout over other methods of contract ter
mnination is advice of counsel,”

v) After the first full paragraph of page/33, the follow-
ing language is inserted:

“A similar situation was presented in

(N.D.Cal. 1976) 413 F.Supp..926,

dants against charges of attemptled
monopolization by bad~faith lawbuits
proferred advice of counsel as/an affirmative
defense, and claimed attorney/client
privilege when plaintiffs soAght discovery of
the relevant case files. THe Court found
that this affirmative defeylse constituted an
implied waiver of the att rney—cllent
privilege, saying:

The deliberate lnje ion ot the advice of
counsel into a case/waives the attorney-
client privilege: to communications and
documents relatind to the advice.
[Cltat;ons ]

An 1mportant c sideratmon in assessing
the issue of wAiver is fairmess. PRBierman
v, Margus, 127 F.Supp. 250 (D.N.J. 1954).
Thus, a party may not insist on the
protection the attoxrmey-client
privilege fHr damaging’ communications
while disclosing other selected com-
mun;cat;o s because’ they are self-serving.

By putt ng thcir‘lawycra'on{tnctwitncss -
ordor to demonstrate that the
prior flawsuits were pursued on. the basis
of competent legal advice and were,
thergfore, brought in good faith, defen-
will waive the attormey-client
prigilege as to communications relating to
the¢ issue of the good-!aith prosecutzon of
patent actions.- ‘ ‘

413 F.Supp. 926, 929.
is true that the s;tuatlon in Handggxﬁﬁ
wis sllghtly'dlfferent from that in the

esent case, in that the defendants in )
were prepared to substantiate their

C12
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claim of good faith based on advice of coun=
sel, by putting their lawyers on the witnes
stand. SoCal, if we understand it, is not
prepared to back its claim of reasonablengss
and prudence beyond its assertion of advice
of counsel. This does not, however, makKe

inapplicable to the present case;
rather, it adds an obstacle —- failure of an
affirmative showing -- to our making/a fin-
ding in SoCal’s favor here.

*Further, we believe that, withgut a suf-
ficient affirmative showing of th
reasonableness and prudence of aYl the essen-
tial elements of SoCal’s decisigh, we do not
have discretion to grant SoCal’/s request. It
is cleaxr from Public Utilitiesd Code § 463
(), quoted above at page 21/ that the
Legislature intended that w make no rlndxng
of reasonableness and- prudence in the absence
of complete documentary information from and
affirmative showings by the utility whose
operations are under revdew.
statute does not deal with information
deliberately withheld,/we think it likely
that that poss;bality'dld not occur to the
Legislature in view ¢f our authority under
article XXX, § 6 and §§ 314, 581 and 582 of
our Code. We beliefe that the import: of the
statute is to forbAd us to make any finding
of reasonableness/and. prudence without full
evidentiary suppgrt by the ut;l;ty fox 1ts
posmtxon.

After the secgnd sentence of the last partial. paragraphi
on page 33, the following language is inserted:

#It is no SOCAl's.appllcatzon alone that
waives pr:vxlege here; it is the fact
that we gee no basis for finding SoCal’s
choice of buyout reasonable, other than ad-
vice of counsel. And, as we have pointed out
elsewhere, the advice of counsel is so
central to-the inquiry about the most
reasdnable means of terminating a contract
that it would be difficult for SoCal to con-
vijice us that its decision was prudent
without depending on such advice. For, if
dvice of counsel played no part in SoCal‘’s
ecision of termination method, we must cer-
tainly ask why before we make a finding that
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x)

ed.
Y)

7supported SoCal’s” and “decisi

the expenditure of this $7.4 million is
rightfully to be borme by the ratepayers.

”"Accordingly, a finding of a waiver ought to
encourage, rathexr than discourage, SocCal’s
attorneys to make full and competent analyses
when called upon, especially when thed know
that the subject of analysis will be/a
central element in proving that decisions
based on the analyses are reasonable and
prudent. It is in SoCal’s interest under
such circumstances to obtain the/best,
frankest, and most thorough legal advice
possible, and to act on it with the utmost
prudence.”

In the last partial sentence on page 33, the words

7this case” are deleted-andrthe_wbr S ”such cases” are substitut=

In the first partial':zétence of page 34, the words
# are deleted and the words

#support the utilities’~ and‘” ecisions” are substituted: the
following two sentences are dé&eted. ‘ '

z)

aa)

Finding of fact 9a/is added, as follows:

#SoCal has not advanced any reason for its
choice of buyouf of the Getty contract, .
rather than any other method of termination,
other than igythe conference of Auqust 23,
1984, when it/explained its decision entirely
by reference/to the advice of counsel.”

Finding of/fact 10a is added., as follows:

~7In a reguest for a finding by the Commission
that a decision to terminate a contract by a
buyout Mas reasonable and prudent, SoCal has
the butden of making an affirmative showing
by clear and convincing evidence, not only -
that /the choice to terminate the contract was
reagonable and prudent, but alse that its

chgice of method of termination was
reapsonable and prudent.” -
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’ .

bb) Conclusion of Law No. 2 is deleted and/the following
language is substituted:

”The constitution authorizes theﬁz:gislature
to enact provisions that assure damental,

fairness and due process in progeedings

before the Commission. The cQSZﬁSSlon'

ability to establish its own procedures is

thus somewhat limited by the constitution.

However, there is little guidance in statute

and caselaw by which we can/determine to L
which of our proceedings ox activities the : L
prxv;lege is meant to-app y and to which of ‘ g
them it zs not.”

cec) Conclusion of Law No. 4/ is deleted. . jf

dd) The rollowing language/is added to the end of Conclu—;g'
sion of law No. 6: ‘

#The ALJ shall review the documents for the
purpose of limiting disclosure of the
documents to information closely relevant to
. the issues defined by the party requestmg
disclosure.” _ ‘ !
ee) In ordering paragraph No. 1, arter the words “for- ;n_ o uf" g
camera inspection,” the/ words “for the purpose of lxmltlng dls- o
closure as discussed hereln’ are inserted. .
3. SoCal’s request for a contznuatxon of the stay untzl o
the matter is no 1onger subject to rev;ew by the Supreme COurt as
denied.

This order is effectmve today.

Dated / ,ﬂn &]93& , at San Francisco, Cal:.forn:.a.’

dissent. , et

Fnad A hadh on 4 -w v“m L
[I A e Y T Ny [P S )

I will file a writte

. FREDERICK R, DUDA . . SEANLEY W HULETT **~ﬂlehmmmn~y‘ P
Commi quone S e Preq;dent‘J s , )
, DONALD VIAL e o

e Tt Gl MITCHELL WILK.
R JOHN B. OBANIAN 'S [ %
Commsi qq;onerq Do
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FREDERICK R. DUDA, Commissioner, dissenting:

I must dissent from this Oxdex Denying Rehbearing and
Modifying Decision 87-12- 071 for the same‘r sons X dissented

While I am glad that the majority fow seems to recognize
that a finding of mel;ed waiver of ‘SoCals attorney-client "
prxv;lege depends on. whether SoCal néets its case for recovery-of?‘ﬁ

its landflll gas contract termination payment on the adv;ce of
its counsel, I continue to disagrée with: the majority s o
appl;cat;on of th;svprincmple to the facts-of the case before “5'§uﬁo?

SoCal asserts that its 7‘m;llxon termznat;on paymenz was

reasonable and prudent because the payment was 1ess than it would! o,

have ended up paying- had fé contxnued.to-take gas under the
contract.  SoCal makes arguments based on the—adv;ce of lts
counsel’ as to whetherlfﬂe<contract offered SoCal an opportun;ey
to term;nate-lts obli ations under the contract wmthout a
‘negotxated buyout.v

The majorit s assumption.that“advice'of’eounsel is the .

foundation for §oCal’s claims that the termination payment was o

reasonable ;béﬂéc based on any assertlon,by-SoCal in this
proceeding, t rather is based on, an. ;nference~drawn from a
conversatio between SoCal -and- PUC staff ln 1984, before the

negotiated, uyout took place. I bel;eve~that th;s is an meroper ,e#”

basis fo .f;nd;ng an xmpl;ed wamver of the attorneybcixent
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privilege. A waiver of the attorney-client privilege ¢

certain circumstances be implied, true, but it shoul¢dg/be implied
only from the act;ons of a party during tho course AL the
proceeding. It ;snsxmply wrong to base a findingd of mel;ed ‘
waiver on something never assexted in any‘ple ing or testimony.

This is not to say that the~mejority? s wxong: in neting the
importance of SoCal‘s decision to termi te the Montexy Park:
Landfill contract through a’ negot;ate
some other means. The reasonablenes of any termination paymenz
is clearly lunked to the quest;on whether SoCal had the optxon to
terminate the agreement at no cos . For example, if the gas
supplied to SoCal was contam;na d with" chem;cals that made it
hazaxdous ox otherwmse unmarke able, ox xf the gas d;d not: meet
the btu . requ;rements specifl xn ‘the contract, then perhapa
term;nat;on payment was unr sonable This 1ssue must be explored
further in th;s-proceedxng : fore the Comm;ssion can make. a |

determ;nat;on of the ‘xea nableness of the termxnatxon payment.

r‘.

If SoCal fails to conv;nce us that there was no- legal, cost---‘"

free, way out.of its andfmll gas obl;gat;on or that some other
legitimate business xeason justified: the payment, then we-should
find that SoCal ha faxled to meet its buxden: of prov;ng ‘the”
reasonableness of fits term;natxon payment and not allow-SoCal tol‘
recover this monqy'from ratepayers.-

As I note in my-earlier dissent, the £undamental ;ssue in |
this case is hether SoCal's decision’ torterm;nate the contract ‘
through a negotzated buyout.was a reasonable one in llght of all
the info ion that the. ut;llty's dec;s;on makers had or should
have had’ the time the dec131on was made.w The evxdence needed
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v

essential. PSD is perfectly‘capable - xeading the contract at
issue, questioning SoCal‘s. dec;sion akers, analyzing the
performance of the part;es to the ¢ ntract, and drawing
conclusions as to the knowledge & understanding SoCal should i
have had when making its decisioy to negotiate term;natxon of the -
contract. Since our reasonobl essx“ev1ew will considexr not only
what * SoCal says its decis;on ™ ers knew, but also what PSD -
believes they should ‘have kno ;X th;nk PSD ovexemphas;zes the
importance of the portxon [ SoCal 8- actual knowledge-that is.
represenzed by its attoxne 2 confxdentidl opdnmons. ) '

My objectlon to f;n ing- of an. mel;ed wa;ver xs, of course,: f
based on the conduct of'the parties to'th;s proceedlng to date.
If, during the future ourse of thxs proceeding, SoCal ever
states that it made ‘the term;natlon payment in rel;ance on Ats
lawyers' op;nion tha ;t could not: otherwxse escape from 1ts
contractual obliga ions, then At may*well ‘be- approprzate for us
to find that SoCa 's xellance on. the advmce~of its counsel
constitutes an. xmplied walver of- Lts attorney-clment p:1v1lege- ‘Nj
We should not, lowever, pre—empt SoCal’s r;ght to argue its, case
as it sees fit by flnd;ng an implmed waiver now.f A paxty‘cannot
fa;rly'be fodpd to ‘have waived a prmvilege-simply-because of an
opponent’s c a:aoterization of its legal posxtmon-r
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To sum up, it is not fair for the majority t¢/ take away
SoCal’s attorney=-client privilege on the ground Lhat SoCal is
resting its case for recovery of the landfill gas contract
termination payment on the advice of counsel /that there were no
legal altermatives, when the only arguable 4vidence of this is an
inference drawn from a conversation betwe¢n SoCal and‘commissionf'V
staff long preceding the £iling of the 1plrcatron leading to
this decision.  An implied waiver of the attorney—clrenr

pr;vrlege must be based only on the. trons of ‘& party durrnq the wﬂrjagr_

course of the proceedmng. Thevmajo/rty exxs in’ basrng its
decision on an'alleged'SoCal_ar _ nt never actually asserted zn
any pleading oxr testimony. - - '

Given the high probability that SoCal will appeal today’s -
decision, I believe that the Commission. should stay its oxder
that SoCal produce certain cuments. untrl SoCal has frled ;ts
appeal or the statutory pe ;od for the frling of- such an. appeal
has elapsed-

1
| .
|
|

Frederick R. Duda, Commissroner‘f_

June 8, 1988
Carson, Callfo




L/CAD:1lkw

{

Decision S8 06 029 JUN 8 1388 @ n’\_q"’"‘x[!
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE/OF CXLIF

In the Matter of the Application of

SOUTHERN CALIFORNIA GAS COMPANY to Application No. 86-09~030
revise its rates under the (Filed Sgptenmber 19, 1986)
Consolidated Adjustment Mechanism.

ORDER D
AND MODLE)

SOUTHERN CALIFORNIA GAS COMPANY (SoCal) has filed an o
application for rebearing of Decisfon (D.) 87-12-071. SAN DIEGO
GAS AND ELECTRIC COMPANY (SDG&E) Mas filed a response in support
of SoCal’s application for rehexring (SDGAE’s response). SoCal’s
application for rehearing suspé ded the ordering paragraphs of

R

D.87~12-071. Because we reqiired additional time to-considerythes‘

mattex, we extended the sus?-psion'on March-9, 1988 in D.88-03-:

040, and again on 2April 27/, 1988. The suspension expires with
the issuance of this ordfr. '

The applicatidn for rehearing and SDG&E’s response ‘
contain a multitude of allegations of error, of varying merit.
We have considered aXl the allegat;ons and are of the opinion ‘
that good cause for/rehearing has not been shown. Nelther the !
application for re -earzng nor SDG&E’s response raises any ques= ‘
tion of legal erybr which would benefit from the taking of add;— -
tional evidence or the hearlng of further arguments.

Howeper, the application and SDG&E’S response have

alerted us tof several problems with D. 87-12—071. Although we ore_ps%

not persuaded by any of the grounds advanced or by the arguments‘
presented jh their support (at least as’ they are stated in the

application and response), we have determined that our reason;ng{' '

should Dby better aztmculated. Accordlngly; and bearxng in m;nd-; “
the importance of the issues it dealt wzth, we have recons;dered, 
D.87-12-071 thoroughly. We now modzry that deczsxon- ' :
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1. The Constitutional Conclusion.

Neither SoCal nor SDG&E has objected ¥o our finding
that the attorney-client privilege applies to s, and we do not
mean to change the essence of that finding hére. However, in
reviewing D.87-12-~071, we fear that ouxr digtussion of the consti-
tutional aspects of our decision may have/found too much. E

In the oral arguments and brig¢fs on which D.87-12-071 }
was based, PSD argued that article XX1/§ 6 of the California
constitution gives us authority to exAmine records of all public .
utilities within its jurisdiction. /ocCal advanced no arguments
against this proposition. However/ we also considered article
XIX, § 2 of the constitution, whifh provides that ~Subject to
statute and due process, the Cophission may establish its own
procedure.” Noting that evidegtiary rules are procedutal,vwe
decided that the attorney-clig¢gnt privilege provisions of the ,
Evidence Code, being statutory, must apply to Commission proceed-'
ings. | ' | '

We now believe that. our reasonxng was expressed: too
broadly. If article XII,/ § 2 is read to mean that any procedural
statute will override oyr rules of procedure, then the entlre )
Evidence Code and Code/of Civil Procedure, not just the sections f 
on privileges, must bg applied to our proceedzngs, and the first
sentence of article XIX, § 2 is therezoxe meaningless. A tunda-"

mental principle of statutory construction is that statutes, or,,ﬂ;z

as in this case, c~nstxtutzonal provis;ons, must be read so as to-
be meaningful insgfar as poss;ble. Therefore, the ”Subject to
statute” languag¢ of article XII, § 2 could not have been meant
to subject us tg all the: procedural rules enacted by statute tor o
the courts of {4 f
Another !undamental prmnc;ple of statutory'constructzon
is that when ftwo statutes (or a statute and ‘& constztutmonal
provision) appear to be. in ‘eonflict, they'should be read if
possible, o as not to conflict. Artlcle XII, § 2 says that the
Commissior/ may make its own procedural rules, but the sta:utory
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language indicates that the attorney-client privilege An the
Evidence Code is intended to apply to us. It is reagonable to
conclude that, where the legislature enacts a statyle which it
specifically intends t¢ apply to us, the statute fs one of those
referred to in the words “Subject to statute” ip/article XII, §
2. The wording of Evidence Code § 910 and the/Comments of the
Assembly Committee on the Judiciary to § 914 Ahow that privileges
were intended specifically to apply to our Yroceedings. There- -
fore, the Evidence Code’s attorney-client frivilege must apply in-
at least some of the Commission’s regqulayory activities. "‘_
However, if the privilege is fo be applied to us in any
" and every proceeding before us, the EvAdence Code again comes: 'i
into apparent conflict with the constfitution. Article XII, § 6 .
gives us powex to examine records of the utilities we regulate,“

Public Utilities Code §§ 314, 463 /Ab), 581 and 582 (among cthers),:"

reinforce the extremely broad natire of thls authority, and do.
not exclude privileged document from the ‘scope of our authorlty
to review documents. We are.a o—tully cognxzant of the compel-f '
ling public policy in faver o ensur;ng the Commission has access
to all relevant utility do: ents. wmthout such access, the '
Commission’s ability to re late e:fect;vely is severely c;rcum- o
scribed. Accordingly, we i&e not inclined to intexpret the ap-
plicable authorities so ag to llm1t our investigatory powers.
Unless the Legislature chooses to clarify its intent,

we may at some point hayve to define precisely‘those_Situaticnsiihﬁ_ -

which the privilege is/meant to apply to-us and those in which it!
is not. Because ther¢ is little guidance for us in statute and
caselaw, we hesitate/to make such'a'definition-when‘it is not
strictly necessary./ In the case before us, there is ample
evidence for a fin ing of implied“waiver‘even'i£~the~privilege :
does exist. Theré&ore, we decline to make 2 finding at this t;me{
as to the scope of the appllcatlcn of the privilege to us in the f
performance of our duties, and modify our previous decision ac-
cordingly. ' ' | ' |
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2. Express Waiver.

In reconsidering D.87-12-071, we have taken another
look at our conclusions in the question of express/waiver. We
concluded there that the disclosure, made in the /Note to File”
by SoCal staff, dated August 23, 1984, Attachmejpit C to PSD’s

August 3, 1987 Opposition to SoCal’s Motion fof Review of ALY
' Ruling (Note to File), of the decisions and donclusions of So-
Cal’s attorneys, was not of sufficient scop¢ to constitute ex-
press waiver of the privilege. We axe not/convinced that this
conclusion is compelled by the factual sifuation, nor are we «
convinced of the opposite. Upon reexamjnation, we see the ques-
tion in this instance as an extremely ¢lose one. Given the
clearer grounds on which to resolve e issues in this case, we
believe that it is wiser to decline A& conclusion as to express
waiver at this tlme.

3. Tuplied Waiver.

SoCal’s application or rehearing made six allegatxons !
of legal error in D.87-12-07), and SDG&E’S response made rlve, o
with little duplication, alY surrounding our finding that implied:
waiver has occurred under fhe specific facts of this case. So-
Cal’s application for rehfaring alleges legal exror on the fol-'
lowing grounds: (1) D.§ -12-071 cxtes‘no»analogous case finding -
an implied waiver of attorney-cl;ent prlvxlege, (2) the con-.‘
tents of the memos ha & not ‘been put at issue withmn the mean;ng ‘

of "1mplxed wazver s™ /(3) conditioning recovery of costs on waiver ' A

of the attorney-c11 t privilege viclates SocCal‘s due process :
rights; (4) D.87-13-071 exrs in ovérbroad'ihterpretation of ”im=-
plied waiver” so as to conflict with Evidence Code §§ 901 and

910; (5) even if other elements of lmplled waiver are present, |
SoCal’s revelatjon of the conclusions or the memos was not volun—‘
tary because r sonableness review is not voluntary, and (6) in_
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gamera inspection is meaningless and fails to make the decisien
lawful.

SDG&E’s response alleges the following legal errors:

(1) D.87-12-071 violates the prohibition of Ev. ¢ /e § 912
against coercion; (2) the decision misinterprets/caselaw; (3) the
implied waiver doctrine violates the equal protection clause of
the United States Constitution; (4) the impli¢d waiver doctrine
violates due process rights; (5) the commissfon bas an interest
in preserving the attorney~client privileget and (6) the attor—
ney-client privilege does not interfere wjth full disclosure.

We have thoroughly considered éach of the allegations
contained in either SoCal’s Application/for Rehearing and SDG&E’S.
Response in support of it,‘and none off them has convinted’us that
there is good cause to'dxsturb-our‘f'ndzng of implied waiver in
this case or our order that the subject documents be submitted
for in camera review in order to it the :esultmng dxsclosureg“
Neither have we seen good cause for a rehearing of these matters,:

or for a stay of our decision. /However, some of the allegations 2
have convinced us that D.87-12/071, as it stands, could be mis—
read. Therefore we now modify our earlier‘declsxon-toAclar;fy
our reasoning and conclusioys.
- Therefore,

IT IS ORDERED :
Rehearing of 0).87-12-071 is hereby denied.
D.87-12-071 hereby modified as follows:

In the secopd full paragraph of ‘page 1 of the decision,
the second sentence ¥s modified as tollows- ‘

We conclude that the legal analyses undex-
lying - decision to buy out the contract
have begn placed at issue by the application
and thit fundamental fairness requires the
disclgsure of information that would: othex-
wise be privileged.”
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b)
following
ted:

on page 2,

In the second full paragraph of page 1 of e decision,
the second sentence, the following language is inser-

7In addition, we find that (1) Articlg XII,

§ 6 of the California constitution glves the
Commicsion power to examine recoxds/of
utilities, (2) that Article 3 of pter 4 of
Division 8 of the Evidence Code ( ttorney=-
client privilege) applies before/this
Commission in certain instances/which requ;re
further analysis to define, and’ (3) that in
the present case, even assunipg that the
privilege does apply, an implied waiver of
the privilege has occurred.”

Before the last sentence ¢f the first pértial paragraph -
the following language As inserted:

7Oon August 23, 1984, conference call was
arranged for several fepresentatives of SoCal
and of the Public Utilities Commission to-
discuss resolution ¢f the contract problem.
SoCal’s spokespersoh, William Owens, gave
reasons why the cofitract was undesirable, and
7’ requested permigsion’ from the CPUC to
negotiate with Ggtty in an effort to develop
a one-time buyoyt charge to~escape from the
contract. ... ‘

7Bill Stalder [of the CommlSSIOn] asked why
we couldn’t jAst ‘walk away’ from the ‘
contract. Oyens explained to him that our
attorneys hyd gone over the contract several
times. Thefe is no way we could legally
cancel the contract and we would be subiject
to a law i (SoCal’s ”Note to File” on
the conference call, produced at the recquest
of PSD and attached as part of Attachment C
CAugust 3, 1987 brierv(Note to

1551on’s representatlve then agreed
that hegotiation would be a reasonable
procgdure, and SocCal proceeded to negotiate a
buyqut.”
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. d) Before the first f£ull paragraph on page 2, e follow-
ing language is inserted:

”On June 9, 1986, staff sent a data request
to SoCal. The utility had submitted a@éad-
vice letter on March 21, 1986, asking the
Commission’s approval of the buyout g(
agreement, saying that SoCal had constlted
staff before negotiating and that ~Staff
indicated its concurrence with the plan.”

The June 9 data request asked for Ydentities
of the staff members consulted, - places
and attendance of any meetings, ADie manner
and subject matter of staff’s copcurrence,
and copies of all notes or memoYanda taken or
prepared by SoCal summarizing the meetings.
On July 3, 1986, staff received SoCal’s
response, which included the Note to File.

7SoCal has submitted a repo,

proceeding, in which it' argues that the ter-
mination of the contract

prudent. However, it has/ not given any
reason for its choice of/a negotiated $7.4 .
million buyout over other methods of ter-
minating the contract, /in that report or '
elsewhere in this progeeding. The only af-
firmative justificatifbn for that choice which
we have seen in the fecord is the August 23,
1984 representation/that the decision was
made on the advice/of counsel.”

e) In the second fwll sentence on page 9, the words ~Since
SoCal” are deleted and'tﬁg words “According to SoCal, since it* @
are substituted. , | . _ o
£f) The first two sentences of the third full paragraph of ' ' ..
page 12 are deleted and the following language is substituted:

”PSD argues that the express waiver occurred
during the August 23, 1984 conference = ..
described above, in which SoCal justified th
choice ©f the buyout, rather than other op-
tions for terminating the contract, entirely
onlthe’basis,of advice of counsel (Note to
File)l” o
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g) In the last sentence of the first full paragraph of
page 15, the words ”lLegislature has” are deleted and thé words
“constitution and Legislature have” are substituted.

h) All of page 17 beginning with the first €y11 paragraph,
and page 18 through and including the second full paragraph, are
deleted, and the following language is substituted:

#Given these two sections alone, we might
well conclude that the Legislature }as no
authority to limit our discovery power by any
statutory privilege. However, aryicle XIIX,.
section 2 provides that: ~Subjegt to statute
and due process, the commission/may establish
its own procedure.” Obviously,/ not all
procedural statutes passed by Ahe Legislature
will apply to our proceedings/ otherwise the
second part of this sentence/would be
meaningless. Equally obviodsly, there must
be some statutes which do #pply to our
proceedings, or the first /part of the sen-
tence would have no mean g.

“Many sections of the lic Utilities Code
prescribe standards and procedures for us to
follow; obviously, th¢se are within the con-
tenplation of article XIX, section 2.
Evidence Code § 910 rovides that the
privileges of Division 8 of that code are to
be applied to agengies like ours, where the
rules of evidence /are inapplicable by :
statute. By contrast, other divisions of the
Evidence Code, afd the Code of Civil
Procedure, do ngt contain such provisions.

It is clear to/us that the privileges of the
Evidence Code /axe meant to apply to the
Commission to/ some extent.

THowever, ifr is equally clear from article

' d from legislation (e.d., Public
Utilities £ode §§ 3%4, 463, 58 and 582) that
the privilege is not meant. to apply to all of
our actiyities in the furtherance of our

We f£ind little or no guidance in

statut¢ and caselaw for establishing a br;ght
line ketween activities to which the'
privilege must apply and those to which it
must/not. In the present case, as we discuss
beldw, there is ample basis on which to
degide the cquestion on other grounds.
THerefore we decline to: draw any lmnes
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defining the scope of the privilege at this
time.”

i) On page 25, the first full sentence is deleted and the
following sentence is substituted:

#Again we conclude that we should not ba

our decision on an uncertain balancing

public policy considerations when a far/more
concrete basis for decision exists.
Accordingly, we shall decline at this/time to
define the precise limits of the attgrney-
client privilege in proceedings befgre the
Commission.”

§) The first full paragraph of page 26 is deleted and theﬁv
following language is substituted: o

#There is no guidance in cagelaw to indicate
whether a disclosure of th¢ decisions and
conclusions of an attorney are sufficient,

under either the test °€éng!ﬁl§x§i or that
of Wigmore, to constituté an express waiver

of the attormey-client privilege. We think
that it would be sufficient as a waiver of
the work product prx:?&ege, where the
privilege is absolut¢ as to the decisions and
conclusions of an attorney (Code of Civil
Procedure -§ 2018, subd. (¢)), and the disclo-"
sure of those decisions and conclusions would
abrogate the privilege. But, as we have
said, we are address;ng only the lawyer-
cllent pr1v11eg here, and the breadth and
depth of the.d closure under discussion are
neither clear suff;c;ent nor clearly. insuf-
ficient to us/to require a finding one way or
the other. e find the question of express
waiver as prbsented in th;s case to be an
extremely c&ose one.

'Because we have other and clearex . grounds
for findihg an implied waiver, we decline to
resolve/the questmon ot express waiver at
this time.” -




