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Decision as 07 O~O JUt S 1982 

BEFORE 'mE PO'BLIC 'OTJ:LI'1'J:ES COMMJ:SSJ:ON OF 'lHE STATE OF CAIJ:FORN:tA 

Application for Rehearing o.f ), 
Reso.lutio.n No.. '1'-12077 ) 

) 

------------------------------------) ) 
J:n the Matter o.f Resolution ) 
No.. '1'-12077; Commissio.n Rejection of ) 
Pacific Bell Advice Letter No. 15358 ) 

--------------------------------------) ) 
In the Matter o.f Pacific Bell's Advice ) 
Letter No. 15358 ) 

----------------------------------) 

Application No-.. 88-04-060 
(Filed April 22, 1983) 

Application No. as-04-077 
(Filed April 2l, 1988) 

Application No. 88-05-005-
(Filed May 4, 1988) 

ORDER REAFFJ::RM:tNG USOL'OTION No. '1'-12077 

Applications for rehearing of Resolution No. '1'-12077 
were filed by Omniphone, Inc. (Omniphone) and carlin 
Communications, Inc. (Carlin). Assemblywoman Moore's filing was 
treated as a Petition for Modification. In its application, 
Omniphone asserts that Resolution No. T-12077 ilnplies that 
Pacific Bell is a private party free to. discr~inate against, and 
censor the message o.f, information providers without regard for 
the First Amendment, the California Constitutio.n or the Public 
Utilities Code. Assemblywoman Moo.re's Petition for Modification 
asserts that R~Golution No. '1'-12077 violates the california 
Constitution and the Public utilities Code. Finally, Carlin 
claims that Resolution No.. '1'-12077 violates the Federal 
Constitution. We have reviewed each ~nd every alle~ation in the 
Applicatio.ns for Rehearing and Petition for Modification, and are 
of the o.pinion that Resolution '1'-12077 should·be reaffirmed, 
albeit in modified form, to clarity our position and to. reflect 
new legislative guidelines. 

In making their claims, the parties assume 'that the 
Commission has endorsed the reasoning of ~arlin Communiea~i9ns. 
Ine. v. Moun;tain states Tel. and Tel. Co., (9th Cir'. 1987), 827 
~·.2nd 1291, eert. denied, tr .s. , (1988), and determined 
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that Pacific Bell is a private party under state and federal law 
rather than a party operating under the guise of state action,' 
and is thus free to ban pornoqraphy from its 976 Information 
Access Services. The Commission in Resolution.N~. T-12077 ~erely 
noted the existence of the ~untoin StAtes Telephont precedent in 
dicta, and never reached the question ~f the application of that 
precedent to Pacific as it was not properly ~efore the 
commission. Rather, that question is before the federal court in 
E,aci{ic ~ll v. E:Qsilon C2lJ\llW,nications. Ltd •. et al., No. C 
8$-101 EFL (N.O. Cal filed MarCh 23, 1988). Thus, like Pacific 
and the 976 lAS providers, this Commission must look to the 
federal courts for a clarification of Pacific's rights. as a 
private party. In Resolution No. T-12077, the Commission 
rejected Pacific Advice Letter No. lS3SS because Pacific had 
violatea. the Commission's policy, artieulated in 0.87-01-042, 
that all tariff language related to 976 Information Access 
Services must be content neutral • 

The Commission also notes the recent enactment of SS 
679, which directs the Commission to require the telephone 
companies t~ provide separate prefixes for *sexually explicit 
meS5ages* and non-sexual messages provided by information service 
vendors so that customers may block this separate prefix or other 
prefiXes on an individual ~sis; defines *sexually explicit 
mes&agesw as live or recorded information that is Wharmtul 
matterW as defined in Penal Code Section 313: and provides that 
any information service vendor who offers harmful matter on a 
prefix other than that designated tor sexually explicit messages 
is in violation of Public Utilities Code Section 2111, which 
provides for civil penalties t~be levied ~y the Commission. As 
a result of this new statute, the commission will be required to 
review its eontent neutral policy. 

Because of the misinterpretation of the scope of Resolution 
No. T-12077 by some parties and the new le9islation we deem it 
appropriate to modify our previous Resolution to clarify that the 
sole purpose of the Commission's action was to reject Paeific's 
tariff as inconsistent with our current content neutral policy. 
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This is clearly an area of law ancl regulatory. policy whiCh is 
still evolving ancl our orders should not be so ambiguous as to 
lead some parties to conclude we have prej'udged ilUportant issues 
yet to come before ~s. 

Therefore, IT IS ORDERED that Resolution T-12077 is modified, 
as follows: 

1. The seconcl through the sixth paragraphs on page two of 
the Resolution are deletedr and 

2. The first paragraph on page 3 of the Resolution is 
deleted; and 

3. ordering paragraph 2 of the Resolution is deleted and 
Ordering paragraph 3 is renumbered to *2*. 
It is further ordered that Resolution '1'-12077, as 

modified, is reaffirmed, and the applications for rehearing as 
well as the petition for modification are denied. 

This order is effective toclay • 
Dated July a, 19sa, at san Francisco, California. 

STANLEY . W. Ht1LE'rT 
. Presid.ent 

. DONALD VIAL 
G.' MITCHELL WILX 
JOHN:SO' OHANIAN··· 

Commissioners 

Commissioner Frederick R. OUda, 
bein~ necessarily absent,. clid not 
part1cipate.. , 
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tCCRTrFY~THAT THIS:·o::cr$~ON· 
WA'S'·A..~OVEC ~'( i,..,'; ABOVE 

. :}.TSSli1:D:~: I 
{)«~18J0rJAJ;Ju , 
Y.\;.~l WfJi~r, Exocutive Oire<:l'Or 
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Decision ----- / 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Applicatioll :for Rehearing o:f ) , , / 
Resolution No. 'I'-~2077 ) APPlicatio~o. '$$-04-060 

-----------------1 (Filrril 22, 198a) 

In the Matter of Resolution ) Application No. 88-04-077 
No. T-l2077; commission Rej ection of) (Fliled April 2l 198'8') 
Pacific Bell Advice Letter No. 15358 ) / ' 

----------------~ ;(-_. 
In the Matter of Pacific Bell's Advice ) :,' Application No. 88-05-005-
Letter No. lS35/t , r (Filed Kay 4, 1988) 

OROER REAFFIRMING RESOU7TIO~, No. 1'-12'077 

APPlicat~ons f: rehearin/of Resciution No·. ~-12'077 
I 

were filed by omniphone, Inc. (omniphone) and carlin 
comm~cations, Inc. (Carlin). ~Semblywoman Moore's, filing was 
treated. as a Petition for Modi~cation. In its application, 
omniphone asserts that Resolution No. 1'-12077' implies that 
Pacific Bell is a private party free to d.iscriminate against, and 
censor the message of, infofmation providers without regard for 

I 
the First Amenament, the/california Constitution or the Public 
Utilities Code. Assemblywoman Moore's Petition for Modification 
asserts that ResolutioiNO. 1'-12077 violates the California 

/. 
constitution and. the~lic utilities C04e. Finally, Carlin 
claims that Resoluti"On No. 1'-,12077 violates the Federal 
Constitution. We ~ve reviewed each and. every allegation in the 

I 
Applications for )Rehearing and. petition for Modification, and. are 
of the opinion that Resolution T-l2077 should. be reaffirmed, 
albeit in modi~ed form to clarify our position and to reflect 
new legislativle guidelines. . 

. Ix;!making their claims, the parties assume that the 
commission;has endorsed the reasoning of Carlin Communications. 
Inc. v. Mountain states Tel. and Tel. Co., (9th eir. 198'7), 827 
7.2n~._U91, cert. denied, u.s. , (~98'$), and determined 

1 



• 

'.' 

L/~TD:ddb A.88-04-060, et al. 

that Pacific Bell is a private party under state and federal law 
rather than a party operatinCJ under the guise of state a,ction, 

, ~ 

and is thus free to ban pornoqraphy from its 976 Infot:m'ation 
Access Services. i'he Commission in Resolution No. TL'12077 never 
reached that question. Rather, that question is ~:rore the 
federal court in Papitie sell v. Epsilon c9mmun~ations, Ltd., et 
Al.., No. C 88-101 EFL eN .D. cal filed March 23/, 1988). In 
Resolution No. T-12077, the Commission reje~d Pacifie Adviee 
Letter No. 15358 because Pacifie had violatEd the Commission's 
policy, articulated in 0.87-01-042', that /11 tariff languaCJe 

1 ' , / re ated to 976 Informat10n Aecess Serv~oes must be content 

"1 / The CO~SS10n a so notes the recent enactment of sa 
neutral. 

679, whiCh directs the Commission to/require the telephone 
companies to provide separate prefixes for Hsexually explicit 
messaCJesN and non-sexual messages/provided by ~nformation service 
vendors so that customers may bliock this separate prefix or other 
prefixes on an individual basis"~ defines Hsexually explicit 
messaCJesN as live or recordealinformation that is ~armful 

f 

matterw as, defined in pe~al;Code Section 313; and provides that 
any inrormation service vendor who offers harmfUl matter on a 

I 
prefix other than that designated for sexually explicit messaCJes 
is in violation of PUbli~ utilities Code Section 2111, which , 
provides for civil pe~ties to be levied by the Commission. As 

a result of this new ~tute, the Commission will be required to 
"t (1 l' reV1ew 1 s content neutra po 1ey. 

Because of the~misinterpretation of the scope of Res~lution 
No. T-12077 by some parties and the new leCJislation we deem it 

I 
appropriate to modify our previous Resolution to clarify that the 

I 
sole purpose of the Commission's action was to reject Pacific's 
tariff as ineon'istent with c~r current content neutral policy. 

/ . 
This is clearly an area of law and regulatory' policy which is 
still eVOlvin? and our orders should not be so" ambiCJUous as to 
lead some.:m~ies to conclude we have prejudged important issues 
yet to CO~ ~tore us. 
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Therefore, IT IS ORDEREO 'that Resolution T-l2077 is modified/ 

as follows: . / 
1. The second through the s~ paragraphs on page two of 

the Resoluti,on are deleted; and / 

3. 

The first paragraph on page 3 of the R;:eolu 'on is 
deleted; and 
Ordering paragraph 2 of the Resolution's deleted and 
ordering paragraph 3 is renumbered t~*2*. 
It is further ordered that Resolution T-lZ077, as 

modified, is reaffirmed, and the application£ for rehearing as 
well as the pet~tion for modification Are c(enied. 

This order is effective today.;i 
Dated JUL 8 1988 , at S~Francisco, california. 

STANLEY W~ HULETT 
. Pres.tdent 

.DONALD VIAL 
C. MlTCfJEJ I wn.x 
JOHN B; OHANIAN· ,. 

Commissioners 

Commlssloner Frederick R. Ouda,; .. 
being· nccessarUy absent did :DOt ,I. 

participat8. . " 


