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. The Commission concludes that an affected party has the
right to petition the Commission to exercise its authority under
Public Utilities (PU) Code § 1708 to reconsider one of its prior
decisions even though the petitioner is not a utility and the
petition relates to a Certificate of Public Convenience and
Necessity (CPC&N) proceeding in which the petitioner had not
previously participated. However, the Commission declines to
exercise its discretion to modify its prior decision since the
result would be circumvention of PU Code § 1001, which requires
that, before any utility can expand into the service territory of
a like utility, the utility wishing to expand must file an
application with the Commission for a CPC&N requesting
authorization to undertake the expansion.
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Facts

Sl On April 25, 1988, Coto de Caza, Ltd. (petitioner),-a
California Limited Partnership in the business of real estate
development petitioned the Commission pursuant to Rule 43 of the
Commission’s Rules of Practice and Procedure for an Order modifying
Decision (D.) 44086, dated April 26, 1950, one of a series of
decisions, which established the boundary line between the electric
service areas of the Southern California Edison Company (Edison)
and the San Diego Gas & Electric Company (SDG&E) in the County of
Orange, Califormia.

Petitioner owns the Coto de Caza tract, consisting of
approximately 4,929 acres, in southeastern Orange County,
California. The boundary separating the electric sexvice
territories of Edison and SDG4E passes through the middle of the
Coto de Caza tract, such that roughly one-half of the development
is within each utility’s service territory. -

The modification requested is an adjustment of a segment
of this boundary line which would transxer approximately 2,700
acres of land owned by petltloner from SDG&E’s service territory to
Edison’s service territory. The effect would be that approximately -
4,000 future residential units would be transferred from SDG&E’sS
‘sexrvice territory to Edison’s. The land, at this tinme, is
essentially vacant.

Historically, the boundary between the Edison and SDG&E
service terxritories in Orange County has been fixed by the
Comnission upon the application of Edison, joined, on most
occasions, by SDG&E. On June, 28, 1949, the Commission issued
Decision (D.) 43041 in which it granted Edison’s application for
7raj certificate that public convenience and necessity require the
exercise by it [Edison] of the right, privilege and franchise
granted to it by Ordinance No. 543, adopted November 16, 1948, by
the Board of Supervisors of the County of Orange, ...” This CPC&N
permitted Edison to serve customers within a prescribed area in
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Orange County. In a supplemental application dated Januvary 17,
1950, Edison requested that D.4304) be amended to clarify the
boundary separating its service territory from that of SDG&E. In
D.44086 the Commission specifically delineated, by legal
description per Edison’s request, the boundary separating the
utilities’ service territories. On six occasions subsequent to
D.43041 Edison, as applicant, and SDG&E, as an interested party,
jointly petitioned and received Commission authorization to modify
D.44086 for the purpose of adjusting the legal description of their
common service boundary. The most recent realignment occurred in
D.83~12~012 (December 7, 1983) which was a modification jeointly
requested to permit the boundary to coincide with certain newly
developed roads, parkways, and tract boundaries.

No realignment of the SDG&E/Edison electric service
boundary, as originally determined in D.44086, has occurred except -
on the application of Edison either independently or jointly with
SDG&E. Petitioner was not a party‘to~those'applications- :

Both Edison and SDGS&E are currently providing service to .
petitioner in their respective service areas within the Coto de
Caza tract. ' '

Ihe Motion
' On May 3, 1988, SDG&E filed a Motion to Dismiss the
Petition. Edison filed its response on June 1 and petitioner filed
its response on June 15, 1988. SDG&E filed its rxeply to the
responses of Edison and petitioner on June 24, 1988. On July 15
and 20, 1988«respectively, Edison and petitioner filed separate
Motions to Strike portions of SDG&E’s reply. SDG&E responded.

The Motion to Dismiss the Petition was then submitted for decision.

The question as presented by SDG&E is: Can a utility
customer obtain authorization from the Commission to realign the
service boundary between competing utilities. such that a portion
of one utility’s service territory is transferred to the other
utility? According to SDG&E, the PU Code (§§ 1001 through 1005),




A.30208, A.83-10-20 ALJ/BDP/ltg *

Ccommission decisions, and California Supreme Court Case law, Edison
nust- obtain a CPC&N before it can extend electric.service into: -.
SDG&E’s certificated service territory. And Edison can be granted
a CPC&N only upeon its own application.

.as e B

Edison argues that by enacting PU Code § 1708, the
California Legislature vested the Commission with broad powers to
rescind, alter, or amend any of its prior decisions.

Edison further argues that Commission authority to change
past decisions encompasses CPC&N proceedings. Edison notes that an
arqument that PU Code § 1708 does not apply to a CPC&N proceeding
was unsuccessfully made by Pacific Gas and Electric Company (PG&E)
when faced by an intervenor’s Petition to Modify its Diablo Canyon
CPC&N. Although ultimately deciding that the. petitioners had not
met their burden of persuasion to justify reconsideration of PG&E’s
CPC&N, the Commission, in D.92058 held that the authority wvested
~in it under PU Code § 1708 applied with equal force to CPCAN
. proceedings: ‘

#, . . Section 1708 gives us the authority to
reopen past proceedings, including those which
have resulted in the granting of a certificate
under Section 1001.” (4 Cal. PUC 24 139, 149.)

Also, Edison notes that in the complaint of Winton Manox
Mutual Water Co,, et al, v Winton Water ¢o.. In¢., D.89708, the
Commission determined the applicability of PU Code § 1708 in the
context of a certification proceeding teo determine service
territory boundaries. Here again, the Commission found that
jurisdiction did lie: -

"We recognize that Section 1708 of the

California Public Utilities Code expressly

confers continuing jurisdiction upon the

Commission, upon notice and after opportunity

to be heard, to alter, amend,. or rescind a

prior order and decision. We have repeatedly

held that under such statute we have continuing

authority to change or alter the certificated
area of a public utility as an exercise of our
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legmslatzve oxr quasi-legislative authority.

such jurisdiction and authority has been

conzirmed by the California Supreme Court.

i (1940) 15 Ccal. 24

612, 96 P.2d 125.” (84—-Cal. PUC 645, 651.)

According to Edison, as these and other decisions make
clear, the Commission has the authority to reconsider any of its
past decisions at any time. That authority encompasses CPC&N
proceedings, including proceedings to determine the service
terxritory boundary of a public utility.

Edison next addresses the question: Does any affected
party have standing to petition the Commission to exercise.its. }
jurisdiction. In support of its position that both the Commission
and California courts have long recognized that any affected party
has the right to petition the Commission to exercise this
authority, Edison cites D.60940, which involved a complaint by two
Santa Clara County residents against the San Jose Water Works
wherein the Commission stated that the nonutility complainants
could seek relief by petitioning the Commission under PU Code
§ 1708:

. ”Should complainants seek to have any decisions

and orders of this Commission modified they may

file a petition for such relief pursuant to

Section 1708 of the Public Utilities Code.”

(58 Cal. PUC 204, 206.)

As further support for this rationale, Edison cites
D.71293, dated September 20, 1966 in Case 8423; Complaint of
Harold W. Mathewson v Great Westernm Water Sexrvice, 66 CPUC 224.

Also, as support for the principle that a nonutility may
petition the Commission for modification of one of its previous
decisions, Edison points to the 1966 decision of the California
Court of Appeal in Rellandini v Pacific limestone Products. Inc.
(1966) 245 Cal. App. 24 774, 54 Cal. Rptr. 290. |

Edison argques that this right of a nonutility to petition -
the Commission pursuant to PU Code § 1708 also exists in the
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context of a CPC&N proceeding. According to Edison, D.92058,

~t-pupra, is illustrative of this principle. In that case, the Center

* For Law in the Public Interest filed a petition with the Commission
to reopen PGLE’s Diablo Canyon CPC&N proceedings although those
proceedings had ¢oncluded and a decision bhad been rendered over ten
vears prior to the petition. 7The Commission held that it had
jurisdiction to entertain the petition even though it had been
flled, not by the subject utility, but by an intervenor group.

Next, Edison notes that, significantly, in the
application of Gadsden Gorporation, D.80108, the Commission
' iecognized the right.of a3developer to file an application seeking
a finding and order that its property was not within the service
area of a utility.

Therefore, according to Edison, the above cases
demonstrate that an affected party has the xight to petition the
-Commission to exercise its authority under PU Code § 1708 to
-reconsider one of its prior decisions even though the petitioner is
“pot a utility and the petition relates to a CPC&N proceeding in
.which the petitioner had not previously participated. Accordingly,
Edison submits, that petitioner Coto de Caza has standing to file
its petition in this proceeding and the Commission has both the
Jjurisdiction and the obligation to decide it on the merits.

| Edison next addresses SDG&E’s argument that only the
utility that is to extend its service can request a boundary
modification to accomplish that result and any such modification
request must be reviewed in a CPC&N proceeding.

Edison contends that the Commission has recognized that
the full construction CPC&N information requirements of PU Code
§§8 1001 through 1005 are both not required and not relevant teo
address service territory boundary realignment. Accorxding to
Edison, this was made clear in the holding in D.86-01-025, which
dealt with a complaint by Southern California Gas Company

(SoCalGas) asking for an order that PG&E cease and desist from

o
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legislative or quasi-legislative authority.

Such jurisdiction and authority has been

confirmed by the Califormia Supreme Court.

Sale v. Railroad cCommission (1940) 15 Cal. 2d

612, 96 P.2d 125.” (84-Cal. PUC 645, 651.)

According to Edison, as these and other decisions make
clear, the Commission has the authority to reconsider any of its
past decisions at any time. That authority encompasses CPC&N
proceedings, including proceedings to determine the service
territory boundary of a public utility.

Edison next addresses the question: Does any affected
party have standing to. petition the Commission to exercise.its.
jurisdiction. In support of its position that both the Commission
and California courts have long recognized that any affected party
bas the right to petition the Commission to exercise this
authority, Edison cites D.60940, which involved a complaint by two
Santa Clara County residents against the San Jose Water Works
wherein the Commission stated that the nonutility complainants
could seek relief by petitioning the Commission under PU Code
§ 1708:

7Should complainants seek to have any decisions
and orders of this Commission modified they may
file a petition for such relief pursuant to
Section 1708 of the Public Utilities Code.”
(58 Cal. PUC 204, 206.)
As further support for this rationale, Edison cites
D.71293, dated September 20, 1966 in Case 8423; Complaxnt of
Hareld W, Mathewson v Great Western Water Sexvice, 66 CPUC 224. |
Also, as support for the principle that a nonutility may
petition the Commission for modification of one of its previous
decisions, Edison points to the 1966 decision of the Califormia
Court of Appeal in RPellandini v Pacific Limestone Products, Ing.
(1966) 245 Cal. App. 2d 774, 54 Cal. Rptr. 290.
Edison argues that this right of a nonutility to petition
the Commission pursuant to PU Code § 1708 also exists in the
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context of a CPC&N proceeding. According to Edison, D.92058,
supra, is illustrative of this principle. In that case, the Center
For Law in the Public Interest filed a petition with the Commission
to reopen PG&E’s Diablo Canyon CPC&N proceedings although those
proceedings had concluded and a decision had been rendered over ten
years prior to the petition. The Commission held that it had
jurisdiction to entertain the petition even though it had been
filed, not by the subject utility, but by an intervenor group.

Next, Edison notes that, significantly, in the
application of Gadsden Cormoration, D.80108, the Commission
recognized the right. of a developer to file an application seeking
a finding and order that its property was not within the service
area of a utility.

Therefore, according to Edison, the above cases
demonstrate that an affected party has the right to petition the
Commission to exercise its authority undexr PU Code § 1708 to _
reconsider one of its prior decisions even though the petitionexr is
not a utility and the petition relates to a CPC&N proceeding in |
which the petitioner had not previously participated. Accordingly,
Edison submits, that petitioner Coto de Caza has standing to file
its petition in this proceeding and the Commission has both the
jurisdiction and the obligation to decide it on the merits.

Edison next addresses SDG&E’s argument that only the
utility that is to extend its service can request a boundary
modification to accomplish that result andfany such modification
request must be reviewed in a CPC&N proceeding.

Edison contends that the Commission bas recognized that
the full construction CPC&N information requirements of PU Code
§§ 1001 through 1005 are both not recquired and not relevant to
address service territory boundary realignment. According to
Edison, this was made clear in the holding in D.86=01-025, which
dealt with a complaint by Southern California Gas Company
(SoCalGas) asking for an orxder that PGSE cease and desist from
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serving the enhanced oil recovery (EOR) customers in Kexrn County
- Qi1 fields. - Edison, in its Motion to Strike, motes that im: ---.
- resisting PG&E’s Petition For Modification of D.62681, SoCalGas
advanced the argurent that reconsideration of service territory
boundaries required a full CPC&N proceeding and the Commission
disagreed:

"We concur with PG&E and staff that the
development in Kern County of the largest new
market for natural gas in the United States
constitutes a changed circumstance warranting a
reexamination of the 1961 service territory
agreement. The record in this case provides
ample justification. for our. £inding that
certain service territory modifications are
required in order to serve the EOR market in a
timely fashion and in a manner that is
equitable for both utilities.

#In light of this conclusion, SoCal’s argument
regarding the necessity of a certificate of
public convenience and necessity need not be
addressed. In any event, we note that the 1962
Commission orders granting both utilities
certificates of public convenience and
necessity to serve Kern County incorporate and
are conditioned upon the terms of the 1961
service territory agreement, which we find
permit the modification we adopt herein.”
(D.86-05=-008, dated May 7, 1986, mimeo.
appendix, p. 18.)

Edison arqgues that like the agreement between PG&E and SoCalGas
which was the subject of D.86-05-008, the Orange County boundaries
between Edison and SDG&E were reached by an agreement between the
utilities, which was then ratified by the Commission. Therefore,
Edison submits that the mere fact that the issue presented by the’
petition does not arise in the context of a CPC&N proceeding under
PU Code § 1001 is no bar to the Commission’s lawful exercise of ité
authority to reconsider the Edison/SDG&E service terrltory boundary‘
as it affects the Coto de Caza development.
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Positi r Coto de ¢ (Potiti ;

Petitioner joins Edison in urging the Commission to deny
SDG&E’s motion.

In addition to the cases cited by Edison, petitioner
argues that the Commission has specifically recognized the right of
customers to petition the Commission for extension of sexvice by
utilities to contiguous territdry defined by logical natural
boundaries ocutside the borders of the utilities’ service
territories. (Radisavldevic, D.90262.) According to petitioner
this is just the type of adjustument it is seeking here.

Petitioner _argues that while in the Radisavlievi¢c case
the extension involved territory which was not within the
certificated service area of a serving utility, it is still
applicable to the present case. Petitioner points out that the
southern portion of the Coto de Caza Development, which is the area
to be transferred, is essentially unserved territory, and SDG&E’s
lines do not reach to the next portion of the development to be
served. For these reasons alone, petitioner argues that SDG&E’S
contention that the Commission is prohibited.trom considering the
merits of a customer’s regquest in this context is incorrect and
must be rejected.

Turning to the Orange County boundaries between Edison
and SDG&E, petitioner points out that it is undisputed that since
establishing the boundary at issue in D.44086, the Commission has,
on several occasions, authorized modifications to this boundary.
The most recent realignment occurred in 0.83-~12-012 (December 7,
1983) which was a modification jointly requested by Edison and
SDG&E to permit the boundary to coincide with cexrtain newly-
developed roads, parkways, and tract boundaries. Petitioner
contends that this is precisely the type of adjustment it is
seeking. Petitioner arques that nothing in’any of the previous
boundary realignment decisions in this proceeding indicates that
such adjustments could be made only at the behest of the utilities,
or specifies any particular manner in which the request for
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adjustment had to originate. Accordingly, petitioner contends that
- it is appropriate that the Commission consider the merits- of- its
petition, and deny SDG&E’s motion for summary rejection.

Further, petitioner submits that the Commission has
addressed specifically the concerns raised by the petition in
another context. In Alisal Water Company, 65 CPUC 197 (1966), the
California water Company and Alisal operated water systems with
adjoining sexvice areas. The respective companies filed service
territory maps of the utilities. Each embraced substantial
undeveloped or uninhabited areas somewhat beyond the existing
facilities of each. -A developer propésed to build upen and.-sell. -
lots on a tract of land which straddled the common boundary line
shown on the respective maps of the utilities, like the Coto de
Caza tract in the present case. In Jlisal, according to
petitioner, the Commission considered the same factors set forth in
Coto de Caza’s petition in selecting which utility would serve the
area. Therefore, petitioner argues that it is reasonable that the
Commission undertake the same type of evaluation when the question

of designating a utility is brought before it by a potential
customer or developer. Petitioner contends that nothing in the
Alisal dec;s;on indicates that the proceeding necessar;ly had to be
initiated by one of the utilities. :

Petitioner arques that, as pointed out by Edison, the
provisions of PU Code § 1001 applies essentially to construction of
new facilities and the granting of CPC&Ns. According teo
petitioner, this case:involves the modification of an existing
certificate and only minimal additional extension of distribution
facilities, not the construction of a whole new system. Thus,
petitioner argues that a full CPC&N‘proceedihg is not necessarily
required. (D.86=01-025, supra.)

In addition, petitioner arques that, as SDG&E 1nd1cates,
these PU Code sections apply teo the extension of an electric
utility’s service into territory already served by another electric
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utility. In the present case, petitioner is seeking an extension

" of sexvice into what is essentially unsexved territory, even though

it technically lies within SDG&E’s service area. Petitioner
submits that the Commission has recognized that service territory
maps filed by utilities may embrace undeveloped or uninhabited
areas somewhat beyond the existing facilities of such utilities and
has looked at the substantive nature of the service extension to be
involved, rather than the artificial territory lines, in
determining which utility should serve such areas when they become
developed. (Alisal Water cCompany, supra.) SDG&E’s facilities
simply do not extend to the service terxitory.boundary.in the Coto
de Caza development. Therefore, petitioner submits that any
attempt at rigid application of PU Code § 1001 is inappropriate.
e .

According to SDG&E the issue in this case is not the
Commission’s right to modify its decisions. SDG&E acknowledges
this jurisdiction. The issue is whether the particular order
sought contravenes the law. That is, can the Commission authorize
Edison to serve SDG&E’s sexvice territory without a CPC&N
proceeding? v "

SDG&E submits that PU Code § 1001 requires Edison to
obtain a CPC&N before extending its service territory:

”No...electric corporation...shall begin
construction...of a2 line, plant, or system, or
of any extension thereof, without having Lfirst
ocbtained from the Commission a certificate that
the present or future public convenience and
necessity require or will require such

construction.”

According to SDG&E, Edison and petitioner (respondents)
are attempting to circumvent the mandate of PU Code § 1001 by
advancing three arguments. These arguments are as follows:

(1) this case does not involve the construction of new electric
facilities outside of Edison’s service territory: (2) PU Code §
1001 only applies to construction, not the operation of public

. 1
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utility facilities; and (3) compliance with PU Code § 100l is not
- required because Edison has a franchise with Orange County. - :-

Addressing respondents’ first argument against the
applicability of PU Code § 1001, SDG&E argues that respondents are
implicity stating that Edison can serve the Coto de Caza
development without constructing new facilities. SDG&E points out
that the petition on its face demenstrates that the petitioner
wants Edison to construct electric facilities to serve the
development.

7Edison’s existing facilities are installed
adjacent to the next phase of development. The
authorized development plan reguires
construction proceed from north to south; by
chanqzng the service area boundary as proposed,
extension of Edison [sic] system would continue
to match this pattern of development

of construction.” (Emphasis added,

Petition at 7. )
In addition, SDG&E points out that petitioner admits in its
response to SDG&E’s Motion to Dismiss that Edison will have to
construct new facilities, if it extends service into SDG&E’s
service terrltory.

»1f Edison serves the new'development, SCE will

have to extend service from the existing Edison

circuit in the [northern] Coto de Caza

community to the [southern] development sites.”

(Petitionexr Response at 15.)

Next SDG&E addresses respondents’ second arqument
regarding the inapplicability of PU Code § 1001l: <that it only
applies to construction, not operation of public utility
facilities. SDG&E contends that this argument is irrelevant
because respondents, as shown above, admit Edison must extend
(construct) its facilities to serve that portion of the development
presently in SDG&E’s certificated service texritory.

Finally, SDG&E addresses respondents’ third argument that
PU Code § 1001 is inapplicable because Edison has a franchise
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agreement with Orange County. SDG&E notes that respondents state
. -as" follows:

7Section 1003 through 1005... do not apply to
applications under quondam Section 1002 for
certification to exercise a franchise.”
(Edison Brief at 26.)

SDG&E points out that respondents admit that PU Code
§ 1002 was repealed because the Commission does have the power to
protect the public from undesirable franchise authorizations to
serve a certain area. According to SDG&E, a franchise agreement
is nothing more than a right-of-way or right-~to-use land agreement
(State of Califormia v Marin Mun. W. Dist. (1941) 17 €. 2d 699,
703=04). A franchise does not legally empower the utility to serve
an area. Such empowerment can only be obtained from the Commission
by issuance of a CPC&N authorizing (empowering) service pursuant to
PU Code § 1001. SDG&E believes that any other conclusion would
make the Commission subservient to local. governments and contravene
pertinent law.

- Turning to the applicable case law, SDG&E maintains that
the California Supreme Court requires a CPC&N be obtained before

Edison can extend service. In Industrial communications SvSTems.

Inc.. v Public Utilities commission (1978) 22 Cal. 3d 572, 150 Cal.
Rptr. 13, 585 P. 2d 863, the Commission approved tariffs that
authorized General Telephone Company of California (General
Telephone) to provide service in an area it had not previously
served. The tariffs were approved without a CPC&N proceeding. As
noted in Edison’s response at page‘19:-

#[t)he California Supreme Court nullified that
action, holding that pefore the Commission
could authorize General [Telephone] to expand
into a new territory, it Rust Lixst make a
determination of public convenience and
necessity for the extensxon. (Emphasis
added.) ‘
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SDG&E agrees with Edison that Industrial Communications
" Systems stands for the proposition that before tpe-Commissionucan~ ‘
authorize Edison to expand into new texrritory (that portion of Coto
de Caza in SDG&E’s territory), the Commission must first make a
determination of public convenience and necessity.

However, SDG&E argues that respondents then turn logic
upside down by concluding that the Commission can ignore Industrial
Communications Svstens and allow Edison to expand into SDG&E’s
sexvice territory without a CPC&N proceeding, if expansion is done
by redrawing boundary lines. According to SDG&E, this contradicts
the explicit holding of Indystrial communications Systems.. That.
is, _

”...new sexvice to a laxge area that is more
) Toid ¥ ] h

sexrvice boundaries should be considered an

extension by the wireline company into ,

territory not already served by it. OQthexwise,

as this case dllustrates, new sexvice will be

’ g q

Rﬂ:m155%Qhi5N%3h9—9Qmmfﬁﬁlﬂnl-991$zﬁxlgﬂﬁl¥

10031.” (Emphasis added.)

SDG&E points out that the present case involves “new service to a
laxge area that is more than incidentally,outéide [Edison’s]
authorized service boundaries...” (Id.). SDG&E notes that the
petition states that approximately 2,700 acres of land,
representing approximately 4,000 new homes would be transferred
from the service territory of SDG&E to that of Edison, if the
relief sought in the petition is granted (petition at 4,8).
Therefore, SDG&E arques that to make the transfer of service
territory requested by petitioner without a CPC&N proceeding would
contravene the holding in Ingg5;:;gl_ggmmgn;ggslgng_ﬁxgzgmg and
therefore, be unlawful.

Further, SDG&E argues-that respondents also attempt to
confuse the holding of Industrial Commupications Systems by axguing
that requiring a CPC&N proceeding before allowing a utility teo
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expand into new territory would insulate utilities from
‘competition. SDG&E contends that the California Supreme Couxt has-. -
already rejected that argument:

#To require certification of wireline utilities’
initial radiotelephone extension into new
territory does not reject the Commission policy
of fostering limited competition between
wireline utilities and RIUs. ( v
Telephone Co., supra (1961) 59 Cal.P.U.C. 100,
115-116; see also Dec. No. 85356 (1976) 79
Cal.p. U C. 404, 457=458; the FCC’s

(1968) 12 F.C.C.2d 841, recon. den.
14 F.C.C.2d 269, affirmed
Corporation v. F.C.C, (2d Cir. 1969) 409 F.2d
322.) But the competition should be allowed-
only after a commission determination of public
convenience and necessity. In making that
determination the Commission would consicer
factors related to the beneficial effect of
competition (e.g., adequacy of existing
sexvice). (Dec. No. 85356 (1976) 79 Cal.P.U.C.
404, 428; gilver Beehive Telephone Co, (1970)
7L Cal.P T.C. 304, 307.) 1Indeed, as we discuss L
below, the COmmissxon is required in "
certification proceedings to considerx . -
competition as an element of the public "
interest.” (Id. at 580.)

gl

Next, SDG&E contends that-the‘cOmmission has required a
CPC&N proceeding in cases that are similar to the petition. In
Southern Pacific communications Company (SPCC), supra, the

Commissison stated:

#The relevant cases show that this Commission
bhas consistently enforced the certificate
requirement to preclude expansion of operating
right through tariff filings or otherwise
extending service without authorization.

”(CcL. Mmmmu.mmnx (1924) 24 DRC 807;
Auto Transit Co. v. PIicKwick Stages (1927) 30
CRC 32:

(1927)

v._ Richards Trucking apnd Warehouse Co.
30 CRC 40 and Blaix v, Coast Truck Line (1922)
21 CRC 530.)*
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SDG&E submits that the exception to the Commission’s
‘consistent practice of enforcing CPC&N requirements.is Industrial .
communications Svstems wherein the Califernia Supreme Court found
the Commission’s decision unlawful. And, according to SDG&E,
exanination of other Commission decisions is academic because
Industrial communications Svstems is controlling.

Lastly, SDG&E argues that a CPC&N can be issued only upon
application of the utility seeking to extend service into a new
area. SDG&E cites PU Code § 1001 et. seqg.:; Industrial
Communications Svystems, Inc. v Public Utilities Commission (1978)
22 cal. 34 572; Righfield 0il cCorp. v Public Utilities Commission

(1960) 54 Cal. 2d 419; M&M
Sexrvice (1966) 66 Cal. PUC 224.

In summary, it is SDG&E’s position that not one of the
decisions cited by respondents actually supports their position.
Edison must obtain a CPC&N before it can extend electric service
into SDG&E’s certificated sexvice territory. This certificate can
be granted only upon Edison’s own application.

As a threshold matter we will clarify our authority under
PU Code § 1708. Pursuant to a petition filed by the Center for Law
in the Public Interest in the application of PG&E for a certificate
to own, operate and maintain Units 1 and 2 of Diablo Canyon Nuclear .
Power Plant, the Commission in D.92058 stated:

#2. The Commission’s Authoriﬁy Under Section 1708

"Petitioners contend that we have authority
under Section 1708 to reopen the Diablo
proceedlngs. That Section states:

’‘The commission may at any time, upon
notice to the parties, and with
opportunity to be heard as provided in
the case of complaints, rescind, ox
amend any order or decision: made by it.
Any oxrder rescinding, altering, oxr
amending a prior order or decision
shall, when served upon the parties,
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have the same effect as an original
oxrder or decision.’

#The Petition appears to assert that this
statute imposes a mandatory duty on us to
reopen in this case; however, Petitioners
in their Reply Brief argue only that this
authority is discretionary.

”(8] We agree that: Section 1708 gives us the
author;ty to reopen past proceedings,
including those which have resulted in the
granting of a certificate under Section
1001. Both the lanquage of the statute and
the cases interpreting it make cleaxr that .
this authorzty is discretionary. i

(1975
Vv

15 Cal.3d sso, 706;
i iliti (1964) 61 Cal.2d
126, 134-136.

#By its very nature, Section 1708 provides the
possibility of an extraordinaxy rxemedy. Res
Judicata principles are among the most
fundamental in our legal system, protecting
parties from endless relitigation of the same
issues. Section 1708 represents a departure
from the standard that settled expectations
should be allowed to stand undisturbed. Our
past decisions recognize that the authority to
reopen proceedings under Section 1708 must be
exercised with great care and justified by
extraordinary circumstances. See
Utilities Co, (1968) 68 CPUC 2967 ;
of _Southexrn Pacific (1969) 70 CPUC 1507
Southern RPacific Transe. Co, (1973) 76 CPUC 2.
. - «* (1980) 4 CPUC 2d, 149.)

Therefore, while PU Code § 1708 gives the Commission
authority to reopen past proceedings to “rescind or amend its prior
decisions,” such authority is discretionary with the Commission and
must be exercised with great care.

- The situation now before us involves a boundary change
between two like utilities. The unusual feature is that the
request for the boundary change is brought before us by a customer,
not by one or both of the utilities which is the usual case.
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The respondents have cited numerous cases in support of
“their position, that there is no bar to a customer seeking such -
relief from the Commission, but they have not cited any case that
is precisely on point, where the Commission has seen f£it to grant
such a request by a customer.

Except as discussed below, it is this Commission‘’s policy
that if the property to be expanded into is part of the established
service territory of another utility, the utility wishing to expand
must file an application with the Commission under PU Code § 1001
for a CPC&N authorizing the utility to undertake the expansion. PU
Code § 1001 provides, in relevant part:

”No...electrical corporatlon...shall begin the
construction of...a line, plant, or system, or
of any extension thereof, without havnng first
obtained from the commission a certificate that
the present or future public convenience and
necessity require or will require such
construction.

#This article shall not be construed to require
' any such corporation to secure such certificate
for an extension into territory either within
or without a city or city and county contiguous
to its...line, 'plant, or system, and not
theretofore served by a public utllzty of like
character...

affected as to it may seem just and .

Xeasonable.” (Emphasis added.) -

We note that the area in contention covers 2,700 acres
and will accoemmodate approximately 4,000 future residential
customers. It is beyond dispute that new ¥construction” will be
required to serve these new customers; therefore, PU Code §1001 is
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applicable. And since Edison is the utility that is ~about to
interfere” with SDG&E’s certificated territory, Edison should.apply
for the necessary authorization. The proper procedure is for
Edison to file an application with this Commission for a CPC&N.

The Commission has made exceptions to the requirement of
a full-scale CPC&N proceeding in instances where there is mutual
agreement by the competing utilities on the boundary relocation.
In such instances we do not require the extensive information set
out in PU Code §§ 1001 through 1005 and the Commission’s
investigation is less extensive, since the Commission only needs to
satisfy itself that the boundary.agreement.is in the public
interest (PU Code § 1005). This is the procedure that was adopted
by the Commission in all the prior Edison/SDG&E boundary changes.

Turning to the xole of customers and developers in
boundary proceedings, we find that the Commission has previously
considered the question of customer promoted expansion by one
utility into the contigquous certificated service area of another
like utility. The following excerpts from the decision on
rehearing of the complaint of Clara Street Water company v Park
Water Company reflects the Commission’s perception of the role of
the prospective customer in such matters:

#. . . Mr. Hunsakers (the prospective
customer) feels that he has a right to decide
which utility will serve his own property and
desires to have defendant furnish the water
service. . . .”

L

~Defendants relies on Section 50(a) of the
Public Utilities Act (present PU Code § 1001)
for authority to extend its facilities into
complainant’s certificated texrritory,
contending that said territory is contigquous to
defendant’s system and that the property in
dispute has not been served by another utility.
Defendant gives no consideration to the fact
that this area now is certificated noxr of
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complainant’s ability to provide adequate
service therein. If defendant’s contention

 should prevail, the establishing of servicé
areas by this Commission would become
meaningless and futile. Regulation would be
transferred from this Commission to the whim or
caprice of a ut;lity and its prospective
customers. . . .

L B

. . . To permit the unlimited and unauthorized
invasion of certificated territory by other
utilities merely for the reason that the lands
are contiguous and not being then actually and
physically served, would result in curtailment
of investments in utility properties, confusion
and uncerta;nty in design of facilities, would
retard expansion of utility systems into new
territory and result in the supplying of
inferior sexrvice. The granting of authority to
2 utility to invade an adjoining or contzguous
service area without a showing of publlc
convenience and necessity would be inconsistent

. with the principle of requlation in the publlc
. interest. . . .” (D.41682, ‘

v W (1948) 48 CPUC
154, 158.)

In a more recent case, in the application of California
Watexr Sexvige Co, to extend service in the territory of Westmilton
Water System, the Commission in D.83-01-05 stated:

#(2] If customers or would-be developers were
allowed to pick and choose between
neighboring utilities for their own
econonic advantage, the situation would be
highly unstable and utility planning not
only meossmble but meaningless.
Certalnly the public interest always must
enter into the consideration, but we must
be concerned with the overall welfare of
all the publmc involved in that utility’s
sexvice territory, and not merely with
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that of a subdivider and his prospective
customers located in the immediate area of
the proposed subdivision.” (10 CPUC 2d,
690, 697.)

Returning to Edison’s status in the matter now before
us, we should note for the record that Edison has not nade any
physical intrusion inte SDG&E’s service territory:; however, in the
context of PU Code § 1001, Edison is the utility that is ~about to
interfere” with SDG&E’s certificated service territory, and Edison
should make application to this Commission for a CPC&N if it wishes
to follow through with such plans. As set forth in Clara Street
Water Company, sSupra, we continue to hold the view-that a CPC&N
proceeding is reguired for a utility to invade an adjoining.
certificated service area, and we are not prepared to abandon such
a redquirement to 7the whim or caprice of (the,invading) utility and
its prospective customers.” (Ibid.)

As an alternative to a full scale CPC&N proceeding, we
remind the parties that a further way for service boundaries to be
changed is for the parties involved to negotiate the change. While
the results of such negotiations would have to be approved by the
Commission, this approach would be likely to entail less Commission
involvement than would either aﬁformal certi£icate proceeding or 2
complaint proceeding. Utility negdtiations and settlement would
obviate the need for the invading utility to make the necessary -
showing that SDG&E is not willing or able to provide adequate
service at reasonable rates, a showing that would appear to be
exceedingly difficult to make. Therefore, in our view it would be
in the best interests of all parties concerned with controversies
such as this one, as well as ones involving as yet unincorproated
areas of Orange County, for SDG&E and Edison to negotiate a
solution.

In summary, we point out that there are procedures in
place for competing utilities to resolve boundary changes.

Denying the petition will not deprive respondents the opportunity

.
. W
. g g
,.,.....'A,w,
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to be heard on the merits. To use PU Code § 1708 to circumvent PU
Code § 1001 requirements, as proposed by respondents, would be an. -
abuse of the Commission’s discretion. Accordingly, the Motion te
Dismiss should be granted and the Petition for Modification should
be denied.

Finds r Fact

1. The Coto de Caza tract consists of approximately 4,929
acres, in southeastern Orange County, California. The boundary
separating the electric sexrvice territories of Edison and SDG&E
passes through the middle of the Coto de Caza tract, such that
roughly one-half of the development is within each utility’s
service territory. The land, at this time, is essentially vacant.

2. D.44086, dated april 25, 1950 delineated the boundary
separating the service territories of SDG&E and Edison in the area
© which includes the Coto de Caza tract. There is no dispute with
regard to the exact location of this boundary. _

3. Petitioner, the owner of the Coto de Caza tract, filed 2
Petition for Modification of D.44086 requesting that the
SDG&E/Edison boundary line be moved so that the whole Coto de Caza
tract would fall into Edison’s service area.

4. The modification requested would transfer approximately
2,700 acres of land owned by petitionexr from SDG&E’s service
territory to Edison’s sexvice territory. The effect would be that
approximately 4,000 future residential units would be transferred
from SDG&E’s service terxritory to Edison’s.

5. Coto de Caza is a planned development. Significant new
construction will be required by the electric utility that does
provide service to this future development.

6. The area in dispute is in the certificated service area
of SDG&E, pursuant to an application by Edison for a CPCEN to
define the service territory of Edison and SDG&E, which was granted
by the Commission by D.44086.
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7. Both SDG&E and Edison stand ready to serve the area in
dispute. e e :

8. There has been no unauthorized invasion by Edison of
SDG&E’s certificated service area within the Coto de Caza tract.

9. Edison does not have the authority to provide service in
the area in dispute.

10. Edison has not filed an application with the Commission
for a CPC&N for authorization to serve the area in dispute.
conclusions of ILaw

1. Since there is significant new construction required to
serve the area in dispute, and the area is part of the cexrtificated-
sexrvice territory of SDG&E, should Edison wish to expand inte that
area, it must file an application with the Commission under PU Code
§1001 for a CPC&N requesting authorization to undertaken the
expansion. '

2. PU Code § 1708 pernits the Commission to reconsider a
prior decision made by it, including past decisions emcompassing
CPC&N proceedings. . .

3. To use PU Code § 1708 as proposed by respondents to
circumvent the requirements of PU Code § 1001, in this instance,
would be an abuse of the Commission’s discretion.

4. There is no need to separately address the Motions to
Strike filed by respondents since none of the cases cited are
precisely on point. The Motions to- Strike should be denied.

5. The Motion t¢ Dismiss should be granted and the Petition
for Modification should be denied.
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QRDER

IT IS ORDERED that the Motion to Dismiss filed by San
Diego Gas & Electric Company is granted and the Petition for
Modification filed by Coto de Caza, Ltd. is denied.

This order becomes effective 30 days from today.

Dated September 14, 1988, at San Francisco, California.

STANLEY W. HEULETT

President

DONALD VIAL -

FREDERICK R. DUDA
&. MITCHELL WILK
JOBEN B. OHANIAN

Commissioners

| CERTIFY THAT THIS DECISION .
WAS. ARPROVED BY THE ASOVE"
WISSIONERS TODAY, -

com’
7 [

Vietor Weisser, Executive Diroctor!

Js
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pecision 88 09 022  SEP14 1988 _
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE

IN THE MATTER OF THE APPLICATION OF
SOUTHERN CALIFORNIA EDISON COMPANY,
A Corporation, FOR CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY TO
EXERCISE THE RIGHTS, PRIVILEGES,
AND FRANCHISE GRANTED TO APPLICANT
BY ORDINANCE NO. 5423 OF THE COUNTY
OF ORANGE, STATE OF CALIFORNIA, TO

)

)

) Application 20208

)

)

;
CONSTRUCT, OPERATE, ALTER, )

)

)

)

)

)

)

)

)

)

(Petition for Modification)
Filed Apri) 25, 1983)

MAINTAIN, AND USE AN ELECTRIC

DISTRIBUTION AND TRANSMISSION

SYSTEM WITHIN SAID COUNTY.
(U-338-E)

And Related Matter. Application 82-10-020

The Commission Loncludes that an affected party has the
right to petition the Cédmmission to exercise its authority under
Public Utilities (PU)/Code § 1708 to reconsider one of its prior
decisions even though the petitioner is not a utility and the
petition relates t6 a Certificate of Public Convenience and
Necessity (CPC&NY proceeding in which the petitioner had not
previously paxticipated. However, the Commission declines to
exercise its discretion to modify its prior decision since the
result would be circumvention of PU Code § 1001, which requires
that, befofe any utility can expand into the service territory of
a like ugility, the utility wishing to expand must file an
application with the Commission for a CPC&N requesting
authoyization to undextake the expansion.
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® .

On April 25, 1988, Coto de Caza, Ltd. (petiticner), a
California Limited Partnership in the business of real estate
development petitioned the Commission pursuant to Rule 43 of
Commission’s Rules of Practice and Procedure for an Order medifying
Decision (D.) 44086, dated April 26, 1950, one of a seriex of
decisions, which established the boundary line between,
service areas of the Southern California Edison Compghy (Edison)
and the San Diego Gas & Electric Company (SDG&E) iy the County of -
Orange, California.

Petitioner owns the Coto de Caza traght, consisting of
approximately 4,929 acres, in southeastern Oyange County,
California. The boundary separating the e)ectric service
texritories of Edison and SDG&E passes ough the middle of the
Coto de Caza tract, such that roughly ofie-half of the development
is within each utility’s service terxritory.

The modification requesteg is an adjustment of a segment
of this boundary line which would Aransfer approximately 2,700
acres of land owned by petitionef from SDG&E’s sexvice territory to
Edison’s service territory. THe effect would be that approximately
4,000 future residential unitfé would be transferred from SDG&E’S
service territory to Edison#/s. The land, at this tinme, is
essentially vacant.

Historically, e boundary between the Edison and SDG&E
service territories in prange County has been fixed by the
Commission upen the application of Edison, joined, on most
occasions, by SRG&E./ On June, 28, 1949, the Commission issued
Decision (D.) 43041/ in which it granted Edison’s application for
mra] certificate that public convenience and necessity require the
exercise by it [Kdison] of the right, privilege and franchise
granted to it Ordinance No. 543, adopted November 16, 1948, by
the Board of Zupervisors of the County of Orange, ...” This CPC&N
pernitted Edison to serve customers within a prescribed area in
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Orange County. In a supplemental application dated January 17,
1950, Edison requested that D.43041 be amended to clarify the
boundary separating its service territory from that of SDG&E. In
D.44086 the Commission specifically delineated, by legal
description pexr Ediseon’s request, the boundary separating the
utilities’ service territories. On six occasions subsequent to
D.43041 Edison, as applicant, and SDG&E, as an interested pa
jointly petitioned and received Commission authorization tgs/modify
D.44086 for the purpose of adjusting the legal descriptigh of their
common sexvice boundary. The most recent realignment gecurred in
D.83~12~012 (December 7, 1983) which was a modificatdon jointly
requested to permit the boundary to coincide with Certain newly
develeoped roads, parkways, and tract boundaries

No realignment of the SDG&E/Edison fglectric service
boundary, as originally determined in D.44086, has occurred except
on the application of Edison either indepfndently or jointly with
SDG&E. Petitioner was not a party to those applications. ‘

Both Edison and SDG&E are cdrrently providing service to
petitioner in their respective service areas within the Coto de
Caza tract.
The Motion

On May 3, 1988, SDG§E filed a Motion to Dismiss the y
Petition. Edison filed its fesponse on June 1 and petitioner filed
its response on June 15, 88. SDG&E filed its reply to the
responses of Edison and petitioner on June 24, 1988. On July 15
and 20, 1988 respectively, Edison and petitioner filed separate
Motions to Strike porfions of SDG&E’s reply. SDG&E responded.
The Motion to Dismigs the Petition was then subnmitted for decision.

The quesfion as presented by SDG&E is: Can a utility
customer obtain guthorization from the Commission to realign the
service boundary between competing utilities such that a portion
of one utility’s service territory is transferred to the other
utility? Acgtording to SDG&E, the PU Code (§§ 1001 tharough 100S),
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Commission decisions, and California Supreme Court Case law, Edison
nmust obtain a CPC&N before it can extend electric serviceeipté
SDG&E’s certificated service territory. AaAnd Edison can be granted
a CPC&N only upon its own applicatien.

Positi e Edi

Edison argues that by enacting PU Code §

California Legislature vested the Commission witly broad powers to
rescind, altexr, or amend any of its prior decisdons.

Edisen further arques that Commissign autherity to change
past decisions encompasses CPC&N proceedingy. Edison notes that an
argument that PU Code § 1708 does not apply to a CPC&N proceeding
was unsuccessfully made by Pacific Gas aptl Electric Company (PG&E)
when faced by an intervenor’s Petition Lo Modify its Diablo Canyon
CPC&N. Although ultimately deciding $hat the petitioners had not
met their burden of persuasion to jugtify reconsideration of PG&E’s
CPC&N, the Commission, in D.92058 held that the authority vested
in it under PU Code § 1708 applied with equal force to CPC&N
proceedings: '

#. . . Section 1708 gives us the auvthority to
reopen past proceedifgs, including those which
have resulted in & granting of a certificate
under Sectioen 100 (4 Cal. PUC 24 139, 149%9.)

Califoryia Public Utilities Code expressly
confery continuing jurisdiction upen the
Commission, upon notice and aftex opportunity
to be/heard, to alter, amend, or rescind a
priof order and decision. We have repeatedly
held that under such statute we have continuing
agzhorxty to change or alter the certificated
area of a public utility as an exercise of our
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legislative or quasi- legislative authority.

Such jurisdiction and authorlty has been

confirmed by the California Supreme Court.

Sale v. Railxead Commission (1940) 15 Cals 2d

612, 96 P.2d 1l25.7 (84-Cal. PUC 645, 634.)

Accoxding to Edison, as these and ot decisions make
clear, the Commission has the authority to regonsider any of its
past decisions at any time. That authority/fncompasses CPCEN
proceedings, including proceedings to detegmine the serxvice
‘texxitory boundary of a public utility.

Edison next addresses the qugstion: Does any affected
party have standing to petition the CAmmissieon to exercise its
jurisdiction. In support of its pogition that both the Commission
and California courts have long refognized that any affected paxty
has the right to petition the Copmission to exercise this
authority, Edison cites D.6094¢, which involved a complaint by tweo
Santa Clara County residents Against the San Jose Watexr Works
wherein the Commission stated that the nonutility complainants
could seek relief by petitioning the Commission under PU Code
§ 1708:

~”Should complainants seek to have any decisions
and orders of this Commission modified they may
file a peti xon for such relief pursuant to
i - 0f the Public Utll;txes Code.”
C 204, 206.)

r support for this rationale, Edison cites
tember 20, 1966 in Case 8423 Conmplaint of
, 66 CPUC 224.
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context of a CPC&N proceeding. According to Edison, D.92058

supra, is illustrative of this principle. In that case, thHt Center
For Law in the Public Interest filed a petition with the/Commission
to reopen PG&E’s Diablo Canyon CPCAN proceedings althopgh those
proceedings had concluded and a decision had been repdered over ten
years prior to the petition. The Commission held phat it had
jurisdiction to entertain the petition even though it had been
filed, not by the subject utility, but by an infervenor group.

Next, Edison notes that, significantly, in the
application of Gadsden Cormoration, D.80108,/the Commission
recognized the right of a developer to filg an application seeking
a finding and order that its property was/not within the service
area of a utility. '

Therefore, according to Edisgn, the above cases
demonstrate that an affected party has the right to petition the
Commission to exercise its authority under PU Code § 1708 to
reconsider one of its prior decisibns even though the petitioner is
not a utility and the petition r¢lates to a CPC&N proceeding in
which the petitioner had not préviously participated. Accordingly,
Edison submits, that petitionet Coto de Caza has standing to file
its petition in this proceedjing and the Commission has both the
jurisdiction and the obligation to decide it on the merits.

Edison next addyesses SDG&E’s argument that only the
utility that is to extend its service can request a boundary
modification to accompldsh that result and any such modification
request must be reviewyed in a CPC&N proceeding.

Edison co%'ends that the Commission has recognized that
the full construction CPC&N information requirements of PU Code
§§ 1001 through ;ZAS are both not regquired and not relevant to
address service territory boundary realignment. According to
Edison, this wag made clear in the holding in D.86-01-025, which
dealt with a cgnmplaint by Southern California Gas Company
(SoCalGas) asking for an order that PGLE cease and desist from
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serving the enhanced oil recovery (EOR) customers in Kern Codnty
oil fields. Edison, in its Motion to Strike, notes that i
resisting PG&E’s Petition For Modification of D.62681, SeofalGas
advanced the argument that reconsideration of service tgrritory
boundaries required a full CPCAN proceeding and the Cofmission
disagreed:

"We concur with PG&E and staff that the
develcpment in Kern County of the largest new
market for natural gas in the United States
constitutes a changed circumstance warranting a
reexamination of the 1961 service teykitory
agreement. The record in this case fprovides
anple justification for our finding that
certain service territory modificytions are
required in ordexr to serve the EQR market in a
timely fashion and in a manner ¥hat is
ecquitable for both utilities.

#In light of this cenclusion,/SoCal’s argument
regarding the necessity of A certificate of
public convenience and necgssity need not be
- addressed. In any event,/we note that the 1962

Comnission orders grantiyg both utilities

certificates of public gonvenience and

necessity to serve Kerp County incorporate and

are conditioned upon the terms of the 1961

service territory agyeement, which we find

permit the modificagion we adopt hexein.”

(D.86-05-008, dated May 7, 1986, mimeo.

appendix, p. 18.)
Edison argques that like tiHe agreement between PG&E and SoCalGas
which was the subject 0f£/D.86-05=-008, the Orange County boundaries
between Edison and SDGHE were reached by an agreement between the
utilities, which was Lhen ratified by the Commission. Therefore,
Edison submits that/the mere fact that the issue presented by the
petition does not Arise in the context of a CPC&N proceeding under
PU Code § 1001 ig no bar to the Commission’s lawful exercise of its
authority to reconsider the Edison/SDG&E service territory boundary
as it affects/the Coto de Caza development.

POS 1 Xe) 1 BKe, AQTO ae CAzZd e ) LONE

SALL
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Petitioner joins Edison in urging the Commission to deny
SDG&E’s motion.

In addition to the cases cited by Edison, petitioner
argues that the Commission has specifically recognized the ri¥ght of
customers to petition the Commission for cxtension of servite by
utilities to contiguous territory defined by logical natyral
boundaries outside the borders of the utilities’ servi
territories. (Radisaviievigc, 0.90262.) Accoxding to/petitioner
this is just the type of adjustment it is seekzng hefe.

Petitioner argques that while in the
the extension involved territory which was not wj
certificated service area of a serving utility,/it is still
applicable to “he present case. Petitioner p¢ints out that the
southern portion of the Coto de Caza Developfent, which is the area
to be transferred, is essentially unserved/territory, and SDG&E’Ss
lines do not reach to the next portion off the development to be
served. For these reasons alone, petitfoner argues that SDG&E’S
contention that the Commission is predibited from considering the
merits of a customer’s request in s context is incorrect and
must be rejected.

Turning to the Orange gounty boundaries between Edison
and SDG&E, petitioner points ouf that it is undisputed that since
establishing the boundary at Jssue in D.44086, the Commission has,
on several occasions, autkordzed modifications to this boundary.
The most recent realigmnmeny occurred in D.83-12-012 (December 7,
1983) which was a modificAtion jointly requested by Edison and
SDG&E to permit the boupdary to coincide with certain newly-
developed roads, parkways, and tract boundaries. Petitioner
contends that this iy precisely the type of adjustment it is
seeking. Petitionef argues that nothing in any of the previous
boundary reali@nm t decisions in this prcceediﬁq indicates that ‘
such adjustmerts could be made only at the behest of the utilities, .
or specifies part;cular manner in which the request for
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adjustment had to originate. Accordingly, petitioner contends that
it is appropriate that the Commission consider the merits of its
petition, and deny SDG&E’s motion for summary rejection.

Further, petitioner submits that the Commission has
addressed specifically the concerns raised by the petition in
another context.

California water Company and Alisal operated water systens
adjoining service areas. The respective companies filed sgférvice
territory maps of the utilities. Each embraced substantilal
undeveloped cr uninhabited areas somewhat beyond the e

facilities of each. & developer proposed to build upbn and sell
lots on a tract of land which straddled the commen boundary line
shown on the respective maps of the utilities, liXe the Coto de
Caza tract in the present case. In Alisal, acgdrding to
petitioner, the Commission considered the s factors set forth in
Coto de Caza’s petition in selecting which ptility would serve the
area. Therefore, petitioner arques that ¥ is reasonable that the
Commission undertake the same type ¢f evaluation when the question .
of designating a utility is brought bhefore it by a potential
customer or develeper. Petitioner ¢dntends that nothing in the
Alisal decision indicates that the/proceeding necessarily had to be
initiated by one of the utiliti

Petitioner arques t, as pointed out by Edison, the
provisions of PU Code § 100l/applies essentially to construction of
new facilities and the grapting of CPC&Ns. According to
petitioner, this case invyolves the modification of an existing
certificate and only miriimal additional extension of distribution
facilities, not the cghstruction of a whole new system. Thus,
petitioner argues t a full CPC&N proceeding is not necessarily
required. (D.86-0 _

In addition, petitioner argues that, as SDG&E indicates,
these PU Code gpctions apply to the extension ¢of an electric ”
utility’s service into territory already served by another electric
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utility. In the present case, petitioner is seeking an extensien
of service into what is essentially unserved territory, even though
it technically lies within SDG&E’s service area. Petitioner
submits that the Commission has recognized that service territory
maps filed by utilities may ecmbrace undeveloped or uninhabited
areas somewhat beyond the existing facilities of such utilities and
has looked at the substantive nature of the service extension to
inveolved, rather than the artificial territory lines, in
determining which utility should serve such areas when they
developed. (Alisal Water Company, sSupra.) SDG&E’s faciliples
simply do not extend to the service territory boundary iy the Coto
de Caza development. Therefore, petitioner submits th
attempt at rigid application of PU Code § 1001 is inxppropriate.
Pogiti ¢ SDGSE

According to SDG&E the issue in this cage is not the
Commission’s right to modify its decisions. SDELE acknowledges
this jurisdiction. The issue is whether the icular order
sought contravenes the law. That is, can Commission authorize
Edison to serve SDG&E’s service territory fithout a CPC&N
proceeding?

SDG&E submits that PU Code 1001 requires Edison to
obtain a CPC&N before extending its ASerxvice territory:

"No...electric corporatiofi...shall begin
construction...of a liye, plant, or system, or

of any extension thexdof, without having first

i ission a certificate that

the present or futyre public. convenience and

necessity require/or will require such

construction.”

According to SOG&E, Edison and petitioner (respondents)
are attempting to circymvent the mandate of PU Code § 1001 by
advancing three ar nts. These arguments are as follows:

(1) this case does ylot involve the construction of new electric
facilities outside/ of Edison’s service territory: (2) PU Code §

1001 only applieslto.construction, not the operation of public

/ S
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utility facilities:; and (3) compliance with PU Code § 1001 is not””
required because Edison has a franchise with Orange County.

Addressing respondents’ first argument against the
applicability of PU Code § 1001, SDG&E arques that respondents are
implicity stating that Edison can serve the Coteo de Caza
development without constructing new facilities. SDG&E points out
that the petition on its face demonstrates that the petitioner
wants Edison to construct electric facilities to sexve
development. '

7Edison’s existing facilities are installed
adjacent to the next phase of development
authorized development plan regquires
anﬁgxng;;gn proceed from north to soutll; by
changing the service area boundary as oposed
extension of Edison ([sic] system would continue
to match this pattern of development/through
of construction.” (Empyasis added,

Petition at 7.)
In addition, SDG&E points out that petitioher admits in its
response to SDG&E’s Motion to Dismiss t Edison will have to
construct new facilities, if it extengts service into SDG&E’s
service territory:

#Tf Edison serves the ne development, SCE will

have to extend service/from the existing Edisen

circuit in the [no rn] Cote de Caza

community to the [s¢lthern] development sites.”

(Petitioner Responge at 15.)

Next SDG&E addredses respondents’ second argument
regarding the inapplicabflity of PU Code § 1001: <that it only
applies to constructior/, not operation of public utility
facilities. SDG&E cofitends that this argument is irrelevant
because respondents,/ as shown above, admit Edison must extend
(construct) its fadilities to serve that portion of the development
presently in SDG&E’s certificated service territory.

, SDG&E addresses respondents’ third argqument that
PU Code § 1001 As inapplicable because Edison has a franchise
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agreement with Orange County. SDG&E notes that respondents state
as follows:
7Section 1003 through 1005... do ne% apply to
applications under cuendam Section 1002 for
certification to exercise a franchise.”

(Edison Brief at 26.)

SDG&E points out that respondents admit
§ 1002 was repealed because the Commission does have the power to
protect the public from undesirable franchise auéﬁorizations to
serve a certain area. According to SDG&E, a franchise agreement
is nothing more than a right-of-way or righp~to-use land agreenment

! ] ! W ! (1941) 17 C. 2d 699,
703=04). A franchise does not legally gmpower the utility to serve
an area. Such empowerment can only be obtained from the Commission
by issuance of a CPC&N authorizing [fempowering) service pursuant to
PU Code § 100L. SDG&E believes t any other conclusion would |
make the Commission subservient/to local governments and contravene
pertinent law.

Turning to the apglicable case law, SDG&E maintains that
the California Supreme Co requires a CPC&N be obtained before
Edison can extend servicd. In Industrial Communisations Svstems.

i iliti iss] (2978) 22 Cal. 3d 572, 150 Cal.
Rptr. 13, 585 P. 2d 863, the Commission approved tariffs that
authorized General Yelephone Company of California (General
Telephone) to provide service in an area it had not previously
served. The tariffs were approved without a CPC&N proceeding. As
noted in Edisor/s response at page 19¢

7[t]he California Supreme Court nullified that
action, holding that hefore the Commission
coald authorize General [Telephone] to expand
énto a new terxritory, it must L£irst make a
etermination of public convenience and
necessity for the extension.” (Emphasis
added.)
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/

SDG&E agrees with Edison that ! ] Lon
Systems stands for the proposition that before the commissiof can
authorize Edison to expand into new territory (that portioy of Coto
de Caza in SDG&E’s territory), the Commission must first/nake a
determination of public convenience and necessity.

However, SDG&E argues that respondents thern/turn logic
upside down by concluding that the Commission can idnore Industxrial
Communications Svstems and allow Edison to expand/into SDG&E’s
service territory without a CPC&N proceeding, if expansion is done
by redrawing boundary lines. According to SDE&E, this contradicts
the explicit holding of Indw ial_ Communication rstems. That
is,

e e s JEW =P, e, ALl S LS d A< A =D e

. 3
LAGAd] ¢ 2 L5 10T MG AN il AL
q

ﬁgxx;gg_pgnnggxgggméhogid be consi@ered'an
extension by the wireline ¢bmpany into i
territory not already serxyed by it. Qthexwise,
Qs .! QAR E i A AR = new ".“ e Wi A5
permi d b he Commigsion Q previous]
erved territory withou ertification, in
ontradiction of the flear mandate of Section
1001.” (Emphasis added.)
SDG&E points out that the prgsent case inveolves “new service o a
large area that is more thah incidentally outside [Edison’s)
authorized service boundaYies...” (Id.). SDG&E notes that the
petition states that appfoximately 2,700 acres of land,
representing approximately 4,000 new homes would be transferred
from the sexvice territory of SDG&E to that of Edison, if the
relief sought in the/petition is granted (petition at 4,8).
Therefore, SDG4E aytues that to make the transfer of service
territory requestd¢d by petitioner without a CPCLN proceceding would
contravene the hélding in Industrial cCommunicakions Svstems and
therefore, be yhlawful.
ther, SDG&E arqgues that respondents also attempt to

confuse the Nolding of Industrial communications Svstems by arguing
that requiring a CPC&N proceeding before allowing a utility to
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expand into new territory would insulate utilities from
competition. SDG&E contends that the California Supreme Court has
already rejected that argument:

7To require certification of wireline utilities’
initial radiotelephone extension into new
territory does not reject the Commission policy
of fosterlng limited conmpetition between
wireline utilities and RTUs. (
Telephone Co., supra (1961) 59 Cal. PBU C. 100,
115=116; see also Dec. No. 85356 (1976) 79
Cal.P.U.C. 404, 457=458; the FCC’s

Proceeding (1968) 12 F.C.C.24 841, recon.
14 F.C.C.2d 269, affirmed
Corporation v. F.C.C. (24 c;r. 1969) 409 F.24

322.) But the competztlon should pe

competition (e.g., adequacy of
service). (Dec. No. 85356 (19
404, 428 _Tel
71 Cal.P. U.c- 304 307 )
below, the_Comm;ssmonllu xe

C 20 and am: gggs: _mmx_x.me' (1922)
C 530.)”"
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SDG&E submits that the exception to the Commission’s
consistent practice of enforcing CPC&N requirements is Jndusixial
communigations Svstems wherein the California Supreme Court found
the Commission’s decision unlawful. And, according to SDGAE,
examination of other Commission decisions is academic because
Industrial Communications Svstems is controlling. /

Lastly, SDG&E argues that a CPC&N can be issued/only upon
application of the utility seeking to extend service inyo a new
area. SDG&E cites PU Code § 1001 g;. seg.: Industria

emmunication S ' v _Public Utilitie emmission (1978)
22 Cal. 3d 572; Richfield Qi oXp. v _Pub Jtilifies Commission
(1960) 54 Cal. 24 419; Harold W. Mathewson v 4t Western Wa
Sexrvice (1966) 66 Cal. PUC 224.

In summary, it is SDG&E’s position/that not one of the
decisions cited by respondents actually supborts their position.
Edison must obtain a CPC&N before it can Axtend electric service
into SDG&E‘s certificated service terrifory. This certificate can
"be granted only upon Edison’s own app ication.

. .

As a threshold matter we/will clarify our authority under
PU Code § 1708. Pursuant to a petition filed by the Center for law
in the Public Interest in the application of PG&E for a certificate
to own, coperate and maintain Utiits 1 and 2 of Diable Canyon Nuclear
Power Plant, the Commission ¥n D.92058 stated:

72. The Commissignh’s Authority Under Scetion 1702

7Petitioners/contend that we have authority
undex Sectdon 1708 to reopen the Diablo
proceedings. That Section states.

‘The/ commission may at any time, upon
notice to the parties, and with
portunity to be heard as provided in
e case of complaints, rescind, or
amend any order or decision made by it.
Any order rescinding, altering, or
anmending a prior order or decision
shall, when served upon the parties,
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have the same effect as an original
order or decision.’

7The Petition appears to assert that this
statute imposes a mandatory duty on us to
reopen in this case; however, Petitioners
in their Reply Brief argue only that this
authority is discretionary.

We agree that Secction 1708 gives us the
authority to reopen past proceedings,
including these which have resulted 1n he
granting of a certificate under Sectig
1001. Both the language of the statyte and
the cases interpreting it make clea

this authorxty is discretionary. i

15 cal.3d eso, 7067 .
' 1At (1964) 61 Cal. Y
126, 134-136.

#By its very nature, Section 1708 provides the
possibility of an extraordinary remedy. Res
prlnc1ples are amopg the most
fundamental in our legal syStem, protecting
parties from endless relifigation of the sanme
issues. Section 1708 refresents a departure
from the standard that Aettled expectations
should be allowed to stand undisturbed. Our
past decisions rec ze that the authority to
reopen proceedings under Section 1708 must be
exercised with gregt care and justified by
extraordznary cirdumstances. See Golgonda
gtilities Co. (1968) 68 CPUC 296; Application
(1969) 70 CPUC 150;
. (1973) 76 CPUC 2.
7 (198 4 CPUC 24, 149 )

Therefore, /Ahile PU Code § 1708 gives the Commission
authority to reopen/past proceedings to “rescind or amend its prior.
decisions,” such authority is discretionary«with the Commission and
must be exercised with great care.. _

The situation now before us involves a boundary change
between two llke utilities. The unusual feature is that the :
request for fhe boundary change is brought before us by a customer,
not by one/or both of the utilities which is the usual case.
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The respondents have cited numerous cases in support of
their position, that there is no bar to a customer seeking such
relief from the Commission, but they have not cited any case sthat
is precisely on point, where the Commission has seen fit to/grant
such a request by a customer.

' Except as discussed below, it is this Commissidn’s policy
that if the propexrty to be expanded into is part of established
service territory of another utility, the utility wifhing to expand
must file an application with the Commission under/PU Code § 1001
for a CPC&N autherizing the utility to undertake/the expansion. PU
Code § 1001 provides, in relevant part:

- MNo...electrical corporation...shalY begin the
construction of...a line, plant, gr system, or
of any extension thereof, withoyt having first
obtained from the commission a fLertificate that
the present or future public ¢onvenience and
necessity require or will reguire such
construction.

any such corporation to gecure such certificate
for an extension into térritory either within
or without a city or ¢ity and county contiguous
to its...line, plant,/or system, and not
theretofore served a public utility of like
character... i )] ]

senstructing or extend;

. #This article shall not be/construed to require

We note/ that the area in contention covers 2,700 acres
and will accommgdate approximately 4,000 future residential
customers. It/is beyond dispute that new ”construction” will be
required to serve these new customers:; therefore, PU Code §1l001 is
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applicable. And since Edison is the utility that is “about
interfere” with SDG&E’s certificated territory, Edison shoyld apply
for the necessary authorization.
Edison to file an application with this Commission for

The Commission has made exceptions to the
a full-scale CPC&N proceeding in instances where
agreement by the competing utilities on the boundary relocation.
In such instances we do not require the extensife information set
out in PU Code §§ 1001 through 1005 and the Gommission’s
investigation is less extensive, since the gommission only needs to
satisfy itself that the boundary agreemeny is in the public
interest (PU Code § 1005). This is the procedure that was adopted
by the Commission in all the prior Edigon/SDG&E boundary changes.

, Turning to the role of cusfomers and developers in
boundary proceedings, we find that ghe Commission has previcusly
considered the question of customer promoted expansion by one
utility into the contigquous certificated service area of another
like utility. The following eyterpts from the decision on
rehearing of the complaint of/Clara Street Watex Company Vv Park
Water Companv reflects the ¢ommission’s perception ¢f the role of
the prospective customer iy such matters:

conpliinant’s certificated terrxtory,
contending that said territory 1s,cont1guous to
defenndant’s system and that the property in
dispute has not been served by another utility.
Defendant gives no consideration to the fact

t this area now is certificated nor of
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-

. complainant’s ability to provide adequate
service therein. If defendant’s contention
should prevaxl, the establlsh;ng of service
areas by this Commission would become
meaningless and futile. Regulation would be
transferred from this Commission to the whim or
caprice of a utll;ty and its prospective
customers. . . .

L N

”. . . To permit the unlimited and unauthorized
invasion of certificated territory by ¢
utilities merely for the reason that fhe lands
are contiguous and not being then 2a
physically sexved, would result 1p gurtailment

or would-be developers were
allowed t¢ pick and choose between
i g utilities for their own

table and utility planning not
y Jpossible but meaningless.
nly the public interest always must
entef into the consideration, but we must
be £oncerned with the overall welfare of
all the public involved in that utility’s
service territory, and not merely with




-
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that of a subdivider and his prospective
customers located in the immediate area of
the proposed subdivision.” (10 CPUC 2d,
690, 697.)

Returning to Edison’s status in the matter/now before
us, we should note for the record that Edison has yot made any
physical intrusion into SDG&E’s service territory: however, in the
context of PU Code § 1001, Edison is the utiliyy that is “akout to
interfere” with SDG&E’s certificated service/territory, and Edison
should make application to this Commissionfor a CPC&N if it wishes
to follow through with such plans. As s
Water Company, sSupra, we continue to hgdd the view that a2 CPC&N
proceeding is required for a utility Yo invade an adjoining
cextificated service area, and we not prepared to abandon such
a requirement to ”“the whim or caprdce of (the invading) utility and
its prospective customers.” (Ipid.)

As an alternative to & full scale CPC&N proceeding, we
remind the parties that a furfher way for service boundaries to be
changed is for the parties jhvolved to negotiate the change. While
the results of such negotiAtions would have to be approved by the
Commission, this approaclf would be likely to entail less Commission
involvement than would gither a formal certificate proceeding or a
complaint proceeding. /Utility negotiations and settlement would
obviate the need for/the invading utility to make the necessary
showing that SDG&E As not willing or able to provide adequate
service at reasonable rates, 2 showing that would appear to be
exceedingly diffjcult to make. Therefore, in our view it would be
in the best int¢rests of all parties concermed with controversies
such as this ofie, as well as ones invelving as yet unincorproated
areas of Orange County, for SDG&E and Edison to negotiate a
solution.

summary, weupoint out that there are procedures in
place for Lompeting utilities to resolve boundary changes.
Denying the petition will not deprive respondents the opportunity
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£o be heard on the merits. To use PU Code § 1708 to circumvent ZBV
Code § 1001 requirements, as proposed by respondents, would be a
abuse of the Commission’s discretion. Accordingly, the Motion /o
Dismiss should be granted and the Petition for Modification
be denied.
mgw ] +

1. The Coto de Caza tract consists of approximytely 4,929
acres, in southeastern Orange County, California.
separating the electric service territories of E

sexvice territory.

2. D.44086, dated April 25, 1950
separating the sexvice territories of SYPCLE and Edison in the area
which includes the Coto de Caza tra There is no dispute with
regard to the exact location of thig boundary.

3. Petiticner, the owner of the Coto de Caza tract, filed a
Petition for Modification of D.44086 requesting that the
SDG&E/Edison boundary line be pioved so that the whole Coto de Caza
tract would fall into Edison/s sexvice area.

4. The modification/requested would transfer approximately
2,700 acreas of land owned by petitioner from SDG&E’S service
territory to Edison’s sfgrvice territory. The effect would be that
approximately 4,000 fyture residential units would be transferred
from SDG&E’S sexrvice/terxritory to Edison’s.

5. Coto de ¢aza is a planned development. : Significant new
construction will/be recquired by the electric utility that does
provide service/to this future development.

6. The Arxea in dispute is in the certificated service area
of SDG&E, puysuant to an application by Edison for a CPC&N to
define the gervice territory of Edison and SDG&E, which was granted '
by the Comnission by D.44086.
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7. Both SDG&E and Edison stand ready to serve the area in
dispute.

8. There has been no unauthorized invasion by Edison ¢
SDG&E’s certificated service area within the Coto de Caza

9. Edison does not have the authority to provide gervice in
the area in dispute.

10. Edison has not filed an application with rhe Commission
for a CPC&N for authorization to serve the areca ix dispute.
Conclugions of Xaw

1. Since there is significant new congfruction required to
serve the area in dispute, and the area ispart of the
certificated service terxritory of SDG&E, Ahould Edison wish to
expand into that area, it must file an/application with the
Commission under PU Code §1001 for a LPC&N requesting authorization
to undertaken the expansion.

2. PU Code § 1708 permits/the Commission to reconsider a
prior decision made by it, inc}iding past decisions emcompassing
CPC&N proceedings.

3. To use PU Code § A708 as proposed by respondents to
circumvent the requiremenfs of PU Code § 1001, in this instance,
would be an abuse of ‘Commission’s discretion.

4. There is ng/need to separately address the Motions to
Strike filed by respondents since none of the cases cited are
precisely on poiny¥. The Motions to Strike should be denied. ‘

5. The Mofion to Dismiss should be granted and the Petition
for Modificatidn should be denied. '




A.30208, A.83-10-020 ALJ/BDPR/ltg

|

QR DER

IT IS ORDERED that the Motion to Dismiss filed by San
Diego Gas & Electric Company is granted and the Petition for

Modification filed by Coto de Caza, Ltd. is denied.
This ordexr becomes effective 30 days from today.
Dated SEP 14 1388 , at San Francisce, Calif

STANLEY W, HULETT
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