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OPINION ADOPTING RULES

Decision (D.) 88-04-059 dated April 27, 1988 revised the
proposed rules governing settlements and stipulations and requested
an additional round of comments from -all parties to this
proceeding. The proposed rules were transmitted to the Office of
Administrative Law and were publlshed in the califormia Regulatory
Notice Register on May 13, 1988. cOmments were received from
Pacific Bell (PacBell), GTE CAlmtornma Incorporated (General),
Southern Califormia Edison Company (Edison), Pacific Gas and
Electric Company (PG&E), San Diego Gas & Electric Company (SDGEE),
William M. Bennett and Robert M. Teets (Bennett and Teets),
California Trucking Association (CTA), ‘California Departaent of
General Services (General Services), Graham & James, Industrial
Users, Utility Consumers’ Action Network (UCAN), Toward Utility
Rate Normalization (TURN), and the Comm1551on!s Division of
Ratepayer Advocates (DRA).

_ At the ocutset, we note that the comments of Bennett and
Teets and, to a lesser extent, TURN, address the issue of applying :
these settlement rules to the Diablo proceeding. That issue should .

be pursued in Application 84-06-014 and the parties should raise i

there by separate motion. We will not address the comments as they
relate to a specific proceeding in this generic rulemaking.
Bennett and Teets are filing comments for the first time on these
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rules and they state that they adopt TURN’s January 25, 1988
comments which generally opposed the use of settlements.

" . For the most part, parties heeded our plea in D.88-04-059
and confined this round of comments to the changes in the proposed
rules. To the extent that prior comments were reiterated or new
comments were filed simply expressing agreement with changes,
parties should not look for detailed- discussion of such comments in
this decision.

PacBell repeats its suggestion that settlement rules not
be applied in complaint cases. PacBell notes that complaint cases
are often resolved without any need for the Commission to adopt the
settlement. In most of these cases, the parties simply announce
that they have resolved the matter and file a written request to
have the complaint dismissed. In cases such as the one PacBell

describes, where the parties are not asking the Commission to adopt

the settlement, we would not expect to see the settlement rules
apply. In addition, Rule 51.10 provides that where all parties
agree to settle, they may'flle for a waiver of these rules.

Our concern, and the reason we will not adopt PacBell’s -
recommendation to exclude complaints entirely from these rules, is
that some complaints address issues that are not limited to the
complainant and defendant. Frequently such. complalnts include
multiple parties. Examples are the compla;nts relatlng to 976
matters, the cellular resellers’ complaint in Case_86-12-023, and
the cemplaints involving privately owned pay telephones. We can
envision many opportunities to stipulate or seéttle in such.cases,
and the existence of a formal structure in which to present such
agreements will serve to protect the due process intexests of all
parties to the proceed;ng.

The remainder of this second round o: comments will be.
discussed under the individual rule subkeadings below.

. ey
’ ."
;
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Rule 51(a) = Tparty”

Graham and James has commented on the definition of
7party” stating that the definition is at variance with the common
understanding of the term as being a person on whose behalf an
appearance has been filed. In addition, Graham and James notes
that the definition is inconsistent with use of the term ”party” in
other rules, notably Rule 82. We will correct the definition %o
read, “‘Party’ or ‘Parties’ means any person Or persons on whose
behalf an appearance has been entered in the proceeding.” This
change will necessitate clarifying changes in Rules 51.1(c) and
51.9 which also refer to partles.

Bennett and Teets comment that in view of the.
Commission’s stated intention in D.88-04-059 to allow settlement
between less than all parties, it is a reasonable safequard to

require settling parties to demonstrate their good. faith efforts to .-

include all parties as a precondition to their being entitled to
file any proposed settlement.‘rBehnett;and“Teets did;not}make any.
specific suggestions for this demonstration. We think the-
provision in Rule 51.1(b) for convening at"least one settlement .
conference with notice and opportunity to participate provided to
all parties before tormally filing "the settlement documents
addresses these concerns adequately. : o

In this connectlon, TURN comments that a much better rorm
of Rule 51.1(b) would be to require holdlng the settlement
conference to be held before any agreement is smgned. This. would
give parties an opportunlty ‘to persuade participants to consider .
their views. This is consistent with ouxr ;ntent and we wzll modzfy
the rule accordzngly. S o ‘

Bennett and Teets also comment on. our- addltlon to Rule
51l.1(a) providing that settlements shall be limited to the: lssues
in a spec;tic proceed;ng and shall not. extend: to-substantzve Lssues
which may come. before the Commlssion in other or future
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proceedings. They contend that the Diablo Canyon’s proposed
settlement does exactly that, barring PG&E from raising certain
kinds of substantive issues until after the year 2016. In lieu of
any specific changes Bennett and Teets suggest that several courses
should be explored: (1) better definition of the term ~issues in
that proceeding,” (2) definition of the phrase “substantive
issues,” and/or (3) an exception which permits future proceedings
to be limited or barred based on some kind of factual and legal
showing. .

Our intent in inserting this additional language was to
preclude parties froem trying to bind the Commission for the future
(or in another proceeding with a different utility) on issues that
it had not had an opportunity: to consider in the settled
proceeding. We will not comment here on the Diable Canyon’s
proposed settlement since it is being consxdered elsewhere. No
other party addressed this addition to Rule S51.1(a) and we are
inclined to leave it as written for the time being. If it creates.
problems in the interim before we reevaluate these settlement ‘
rules, parties may petit;on to waive applicatxon of that portlon oz :
the rule. :

DRA supports Rule. 51-1(C) (as do a number of other
commenters) which provides that. only partles and their
representative may attend settlement ‘conferences. DRA notes that
there may be occasions when the attendance of 2 nonparty is
advisable and recommends that we lnclude a provzs;on in the rule
which allows partzcipatlng parties to-waive the attendance
limitation where there is unanimous consent. We are reluctant to
do this because we see the potent jal- applicatxon as relatively
remote and rules should not be des:.gned to cover every. conceivable
eventuality. Addltlonally, attendance of: nonpartzes at settlement
conferences raises questions about the - appl;eabilzty of Rule’ 51-9
covering confidentiality and disclosure. " This questzon arises
especially if the Commission Advisory andaCompliance Division:
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attends settlement conferences since we believe that nondisclosure
is inconsistent with their advisory duties to the Commission. IZf
there is a real need for a nonparty to attend settlement
conferences (for example, the independent moderator that DRA
suggests), parties can always file a motion to waive the limitation
on attendance for good cause shown.:

DRA also comments on the provision of Rule Sl.1(c)
requiring a comparison exhibit where a Rate Case Plan proceeding is
involved. It notes that a settlement agreement may be reached
before DRA has completed its evaluation of the case and that in
. oxder to comply with the rule, DRA must create and produce its |
report early, possibly leading to incomplete or inaccurate results.
DRA recommends that if settlement,is reached before DRA has
distributed its report, the comparison need only include the
applicant’s position and the position stipulated to by parties. We'
will not adopt this suggestion. In the first place we would be
surprised if a party were willing to settle a major matter without
having developed its own position first. ~Secondly, the position
DRA would have taken at hearing is important for third-party
intervenors to know in assessing their own position on the
settlement. The rule does not require the complete showing,
including testimony, that DRA would bave made, it only requires 2
comparison exhibit. Under the circumstances we do not find the
requirement burdensome.: '

DRA also notes that some. settlements ;nvolve broad areas
rather than an account-bhy-account determ;natzon, and the comparison .
should be required only for those areas specifically stxpulated to |
with the provision for appllcatxon of updates or indices necessary
foxr final determination in the. proceed;ng. We will provide that

the comparison show the account—by-account positions of DRA and the |

applicant but need only include the account-by-account settlement
results where it is possible to identify them in that fashion.
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Obviously, the bottom line comparison of the applicant’s position,
DRA’s position, and the settlement results will still be required.

DRA also believes that the requirement of a comparison
exhibit should not be limited to Rate Case Plan proceedings but
should be extended to other proceedings where comparison exhibits
are ordinarily submitted, such as offset proceedings. We agree and
will amend the rule to provide for this.

General commented that Rule 51.1(d) should be revised to

provide an outside limit of 90 to 180 days for Commission action on

a proposed stipulation or settlement in lieu of the motion
presently recuired justifying inclusion of a time limit for the
Commission to act on a settlement. We are also concerned that
settlements not lanquish without action, and commit to prompt _
disposition of them consistent with our other workload. We are not
convinced that automatic deadlines provide any greater protection
for parties than the rule as presently drafted and, accordingly,
will not make the change that General suggests.
Rule 5).2 = Timing ‘ '
PG&E, DRA, and Edison all proposed changes to this rule
in their comments. PG&E suggests a change to make it clear that
motions to approve a settlement may be filed at the prehearing
conference. Since we have modified the rules to provide that a’
settlement conference inviting all parties be called before any
settlement agreement is signed, and since the first time that all
parties will be identified is the prehearing conference, it is not

possible to comply with that’ requirement and still file theAmotlon‘ ‘

at the prehearing conference. Accordingly,\we‘will not adopt
PG&E’S proposed change.

Edison also expressed concerns with the tining, not;ng
that Rate Case Plan cases had a prehearxng conference on a date

certain but that other cases did not. It recommended that parties

be permitted for good cause shown to file prior to the prehearing.
conference in Rate Case Plan cases and in all other proceedings to

e
. IR
P
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file as soon as a matter is accepted for filing and a docket number
is given.

We are not convinced that the absence of a date certain
for a prehearing conference is a serious impediment to the proper
functioning of these rules. Parties can, and commonly do, request
that a prehearing conference be set in a matter for any numbexr of
reasons - to establish schedules, to resolve discovery disputes,
and to identify interested parties. If a prehearing conference has
not been set and parties wish to start the settlement process under
these rules, they may ask the admxnlstratzve law judge (ALJ) "to set
a prehearing conference for that purpose. Such requests are
currently made orally end in almost all cases are granted
routinely. : ,

We will not provide for filing motiens to accept ,
settlements before the first prehearing conference ‘because it has
the potential for effectively elimmnat;ng the part;czpat;on of too

nany thlrd-party intervenors in the precess. We have gone to great:f-

lengths in ouxr compensatlon program to-encourage ‘such lntervenors
to partlc;pate, and we have tried to structure these settlement
rules to continue that participation. It would be
counterproductive to. pexmit the settling parties to contravene
those considerations with a s;gned ‘sealed, and delivered ‘
settlement before the process hasveven had an opportunlty to work.
Both DRA and Industrlal Users. emphasxzed in their
comments that all parties must commit sufficient resources to B
actively review the notxce of. zntent or. applzcat;on and to prepare
for evidentiary hear;ngs under the -applicable procedural schedule ;
pending the outcome of settlement negotletlons.‘ DRA suggests that
the rules contain a strong statement to this effect. Exhortatlons
to parties do not really belong 1n rules of vract;ce 50 we will not
make any additions to the rule. Parties should be aware, hewever,

that we strongly support early’ preparatxon for hearing and we wmll “f‘5“

not look favorably on requests for delay to prepare cases that
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should have been well underway before stipulations or settlements
were filed.

Lastly, DRA expressed agreement with Southern California
Gas Company’s (SoCal) January 25, 1988, comments that settlements
should be permitted, as in ¢ivil court, any time prior to the final
decision. We have addressed this issue in D.88-04-059 by
authorizing the filing of settlements up to 30 days after the close ‘
of hearings. Beyond that point further stipulations or,settiements4j
would only delay or interrupt an orderly:decisien-making'process- o
By that point too, a complete record has been develeped on which to
base our decision and partzes have been: affoxded an opportunzty for
the meaningful part;c;patlon that will result in the best and |
fairest outcome. Further opportunltzes to settle are not necessarY;V
for this, and the slender hope that such 1ate-:11ed settlements.
night preclude later flllng of petltlons to~mod1£y is too tenuous
to justify any changes in the rule.

-4 = i< , :

Bennett and- Teets suggest that in the ‘interests o: azd;ng~ﬂ

and furthering public partzclpatzon, and because’ ﬂettlements will

never be commonplace matters, parties should reasonably‘be entltled*( R
to at least one extension of time of 15. days without- having to show ' -

any cause. If we were to grant this. request, we fear that the
extension would become the ”floor” . and that we will et!ectxvely _
have provided for a 45—day comment period and a 15-day reply, or a
total of two months after the stipulation or settlement is maeled.¢_7”
In view of the potential for routine delay, we do—not think the
requirement of showmng cause for extendlng the’ comment perlod is
unreasonable and, accordingly, we w1ll not change the rule.

Rule S1.5 = tents of ! _

Bennett and Teets state that they have no‘objectlon to
the first portion of this rule concernlng ‘the' content of the
comnents so long as the CommlSSlon requires-that proposed |
settlements be accompanled by a tully articulated presentation of
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legal and factual points and authorities which substantiate the
basis for the settlement. We have done this in Rule 51.1(¢) which
recquires in part: “The motion shall contain a statement of the
factual and legal considerations adequate to advise the Commission
and parties not expressly joining the agreement of its scope and
the grounds on which adoption is urged.” We think this is adecuate
to address the Bennett and Teets concerns, and we are confident
that parties recognize the obvious, that is, the more specific the
proposed settlement is in its terms, the less likely it is that
parties will feel compelled to contest it because of ‘
misunderstanding or uncertainty.

Bennett and Teets also suggest that the last sentence of
the rule, regarding waiver of objections because of failure to '
conment, be eliminated. They argue that the rule is unfair to
protesting parties since there is nd*corrésponding.waiver penalty
placed on the settling parties.;-weadisagree- The purpose of the
waiver rule is to tell parties that if they are going to contest
the settlement, this is the time and place to do it, they may not
remain silent now only to raise their comcerns later when the
process is coming to a conclusion. This is consistent withsorderlygl
Processing of complex matters while providing for the participation
of myriad parties with different interests. To allow objections or
protests at any time would be‘unwieldly'at best'and.chaétic‘ati
worst. The rule as drafted is consistent with the Pederal'Energy
Regqulatory Commission waiver rule set forth in 18 CRR 385.602 and -
we are not persuaded that it should be changed.

In its comments on this rule, UCAN razsed the issue oz
funding intexvenors ”“up front,” noting that it had exhausted zts
entire budget for the SDG&E general rate case’ paxt;c;pat;ng in the .
settlement process and.absent further funding, would be hard
pressed to participate further if the settlement is rejected. ,
Comments on the second round of the proposed settlement rules are |




R.84-12-028 ALI/MCC/It

not the appropriate way teo raise such broad concerns as these and
we will not consider them here, particularly since no other party
was on notice that this was to be an issue.

We asked parties specifically for comments on the
revisions to this rule because of the timing problems we envisioned
if we could not accept the complete settlement as offered. We also
asked for specific scheduling suggestions under such circumstances.
The response to the latter request was disappointingly general.
PacBell suggested that we adopt a rule giving precedence over all
other matters in calendaring and reselution of settlements or
stipulations in rate case proceedings. DRA believes that this issue |
will seldom present repeatedly serious problems and suggests that B
this issue be addressed on a case~by-case basis. Department of
General Services asks for further opportunityﬂto-oomment'on any i}
proposed rule before the Commission adopts it, noting that this is -

a critical feature of the settlement rules since it determines how “

mach pressure there will be on parties, the utilities, DRA, and‘thev;
Commission to accept proposed settlements. Edison notes that it is.
possible to r;le a settlement or stipulation late enough in any
proceeding to ‘interfere with the tlmely completion of the case on
the original schedule but notes that this is a risk which the
applicant proposing a settlement.or stipulation should bear. TFor
lack of any more specific suggestzons from the parties, we concur
with Edison’s observation and adopt DRA’s recomnendation to handle
this ad hoc without a specific rule. We do not perceive 2 problem
arising from exther celendarmng or resolving settlemente or .
stipulations and, accordingly, we will not lengthen thelrules ,
further by eddihg.a provisioﬁ for g:anting‘thenpreoedehce that ‘
PacBell suggests. We do intend to treat such matters expeditiously
and, as discussed below, expedt»all'partie51towprepare-accordingmygev

Industrial Users recommended‘that'all'parties be required*“ o

to adhere to the applxcable procedural schedule -and  to prepare Zo: ﬁ'
evidentiary hearings pending the outcome of settlement
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negotiations. We endorse this recommendatien hearxtily. wWhile this
may result in some additional effort for the parties, it should
ninimize the disruptions in scheduling that will certainly occur if
all preparation is suspended during negotiations.

In connection with early preparation, UCAN states that
additienal discovery by contesting parties is essential after a
settlement is propesed and asks that priority be given to discovery
requests from these parties. We are concerned that discovery and
preparation not bog down and we do not expect to see nonsettling
parties ”stonewalled” in their attempt to gather information to
prepare their case; however, we will not include specific response
times in the rules at this point, in the hope that such
micromanagement of the process will prove unnecessary. We will
consider such a provision when we reexamine these rules if parties’
experience in the interim demonstrates a need for it.

Edison recommended that settlements and stipulations |
under the Rate Case Plan be considered within the framework of that
plan. In D.88=-04-059 we rejected TURN’s proposal to maintain. the.
Rate Case Plan schedule intact if a stipulation or settlement is
contested, setting out our reasons for doing 50& We are not |
persuaded to change ouxr views as a result of parties’ comments.
However, we strongly encourage partles to submit stipulations and’
settlements early in the proceed;ng since it w111 be easier to keep'
to a predetermined schedule if the agreement. is extenszvely

contested or if we reject it. PacBell suggests that the Rate Case .

Plan may need to be amended to take into account the hearings on
settlements or stzpulations and to. extend the time frames for the
hearings of the underlying case. We will address the‘txmzng
problens on an ad boc basis and will reserve. for the future
consideration of major modifications to the Rate Case Plan.
Ffor those cases in which we decide that a settlement can

be approved only if modifications are made, TURN supports Socal’s
original comments to the effect that we should inform the parties
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of our views and either allow them to accept modification or
withdraw from the settlement and proceed with their original cases.
TURN suggested using an assigned Commissioner’s ruling, reflecting
the concerns of the Commission as a whole, for this purpose. We
will provide in Rule 51.7 for this notice, where some of the
options available to the Commission after rejection of a settlement
are listed. However, we will not commit in the rule to the vehicle
we will use, since various procedures may be appropriate depending
on what stage of the proceeding we are in and the extent of the
modification proposed.

PacBell takes issue with our revision to Rule 51.6 to
provide for hearing on any contested issues of fact arguing that
for settlements or stipulations to be useful, the rule must provide
that the hearing be limited to the mexrits of the settlement or
stipulation whether the dispute is on an outcome or a fact
expressly agreed upon by the settling parties. PacBell raised this
same concern in prior comments and it wasucon51dered and rejected ‘
when we made the revisions set- for in D. 88—04-059. In the interest
of providing nonsettling part;es the breadest opportun;ty to
address contested issues through the hearing process, we will leave
the rule in its present form (except for the specific mod;fzcatxons
discussed below in response toApartxes' comments) . Our experxence
with the contested issues in the settlement in SDG&E’s current
general rate case indicated that, although,hearlng was required,
there was 2 substantial saving in hearing time.

TURN also repeats an argument advanced in its earlier
comments and rejected in D.88-04- 059, namely, that settlements
simply be considered the joint testlmony of the settling partzes.
While TURN may be correct that this would create an incentive to
include as many parties as possible in the agreement, we are not
convinced that the converse is true, that is, that the existing
rule encourages the moving party to limit the settlement to as few
parties as possible to minimize the need for concession and
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conpromise. TURN argues that the current rule favors the
utilities’ interests, because they are able to ”“settle” the case
without coming to terms with the objections of those parties most
adverse to them. We frankly did not see this phenomenon at work in
the settlement in the SDG&E general rate case or in the settlement
in Phase I of the telecommunications.regqulatory flexibility
investigation, both of which had.large numbers of sigmatories. If
anything, we would expect settling parties to induce as many
parties as possible to enter into the agreement to reduce the
potential for protracted hearings on contested issues.

Both DRA and UCAN raised concerns about who would testify
and be available for cross—examination on contested issues and
whether the witness would be’required'tolprovide a detailed
breakdown of each separate issue. We think the answer depends on
what the contesting party is challenging. If it is the substantive
issue being contested, then obviously the witness(es) spbnsoring-
the underlying testimony on the issue will be required’to-testity._f'
If it is the reasonableness of the settlement on that issue, then a .
witness sponsoring the settlement documents is in oxder. UCAN-’ }
urges that we incorporate this provision in the rule in some way.‘

This is another case of the point being wvalid, but its
incorporation in the rules would involve a level of micromanagement
that we are trying to avoid. We would suggest in the alternative
that contesting parties identify the witnesses they wish to'cross-' ;
examine, either by name or by Lssue, and” present this information :
to the ALJ for use in scheduling the hearings on' the: contested
issues. An estimate of the amount of time for. cross—examxnatmon
would be helpful at the same time.

Graham and James comments, and General Sexvices agrees,
that paragraph (c) of this rule is confusing and offers opportunity
for abuse. It asks that the paragraph,be deleted from the rules. H
By including this lanquage, we intended to alert- parties tnat when

settlement was reached after ev;dent;ary hearing had been held andﬁ“u
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the settlement was contested, we could de¢ide it on the record

- already created without a sec¢ond round of hearings. On reflection,
it is not necessary for such a statement to appear in the rules of
practice and since it causes concern there, we will eliminate it.

We have mod;rled this rule sllghtly in response to
parties’ concerns about Rule.51.6. We alext the parties to the
fact that a hearing on the stipulation or settlement is not
recquired before the Commission rejects a propesal which it
determines is not in the public interest. It further indicates
some of the regqulatory options avallable to the Commission if a
proposal is not adopted. The Commission is to make a binary
choice, that is, to either ”accept” or ”reject” the settlement as
proposed. The indication of altermatives acceptable to the
Commission complements that binaxy system, as the rejected ‘
settlement could in appropriate cases be used as a reference point
for subsequent hearings or negotiations between the parties. The
Commission will suggest alternate terms to the settlements.as a

means of promoting resolution of the case in only the most extreme -

cases, however. - . : e
Rule 51.8 = Adoption Binding, Not Precedential
DRA recommends that we clarify this rule by adding

language that indicates that Commission adoption of a stipulation f'
or settlement has the same status as any other Commission decxszon."

This szmply states the obvious and since the additiocnal language
will simply clutter the rule unnecessarily we will not add it.
E ] E: E - x ! - '-l .Jr! . - : ' !

We‘specifiCal1§-invited comment on our.revisions to this qu' 1 ‘
rule, particularly on the impact of the inadmissibility provision.‘E”""“ :

on conduct of future proceedings and on discovery. TURN,
Industrial Usexrs, and DRA all raised concerns in these areas, in
particular with-the broad" language of the zirst and second
paragraphs.
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Bennett and Teets discuss this rule and Rule 51.6
together as they relate to discovery, maintaining that such a
sweeping rule is contrary to the statutory purpeses of this
Commission in that it favors utilities. Bennett and Teets propose
discovery by those contesting the settlement on certain specific
grounds, at least one of which goes to discussions conducted during
the settlement process, which is why their comments are relevant
under this rule. We will not prescribe the specific detail of
discovery available because we suspect this would be viewed by all
parties as a limitation on discovery rather than an assist in
obtaining information. Our discussion below will clarify the:
extent of the confidentiality rule as it pertains to discovery and
to admissibility. -We do not perceive that it favors utilities and
we note that even the parties who expressed concerns about the
language of the ruale dld not deny the need for the rule in’some
form.

Industrial Users opposes extension'o!_confidentiality,to

the factual information underlying a party’s settlement position if'll,  1“'
such information would otherwise be subject to—dlscovery under our ‘Lf

rules. It notes the potential for abuse, observ;ng that parties
who wished to Keep facts confidential need only raise them in the
course of settlement negotlatlons, whether relevant ox not and
thereafter rely on Rule 51.9 to-preclude discovery. This result
would seriously impede a nonpart;c;patlng party’s ability to cbtaxn
and review factual: 1n£ormation to~evaluate the proposed settlement
or to prepare for hearing. . : L
TURN echos these concerns, arguing that protecting *all
information” raised at settlement ms probably not possxble as a :
practical matter and not desirable as a ‘policy matter since it
would frustrate the Commission’s. stated desmre to obta;n a complete
factual record as the basis ror xts decisions. ' :
Both DRA and TURN take the pos;t;on that confldentlallty
protections should net extend to inzormatlon developed in
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preparation for negotiations. DRA notes that it would be
impossible to segregate and distinguish between information that
was developed in preparation for negotiations from that used in the
preparation for litigation.

Industrial Users, TURN, and DRA all support the need for
an inadmissibility rule but suggest that this need can be fulfilled
with much more precise terminology. Our intent in modifying the
language was to foster a climate of open negotiation among parties
without fear that the concessions offered in the give and takerof
negotiation could be used against them if no agreement were
reached. Edison’s comments on the rule are pertinent here:

”Edison respects and supports the need for
.parties who do not participate in settlement
negotiations to obtain sufficient information
to allow them to evaluate any proposed
settlenent. Information which bears on-the -
reasonableness of the result produced by the
settlement may be produced on discovery and
admitted into evidence.

] X . J!. !!J - ! a ) cl
materials are protected by the strondg public

eesslemens-”' (Emphasis supplled )

Our intent was to create a torum where rree and open
discussions could take place durlng the settlement negotlatlons
themselves. To clarzfy this we will ellmlnate the phrase “in
preparation for” from the rule since this functlon ordlnarlly
occurs outside of the negotiation process. We will also revise the
rule to reflect more accurately what is being- protected whlch is
the discussion of the parties, lncludlng admissions and
concessions, with respect to any offerxr to«stxpulate or settle.
ILastly, we will amend the xule to provide that. ‘such matter will be
inadnmissible in evidence against any party who objects‘to its
admission, bringing our rule in line with a similar provision in
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the Federal Energy Regulatory Commission rule, and eliminating the
potentially cumbersome process of having to obtain consent or
waiver from multiple parties. These changes should narrow the
application of the rule sufficiently to ease the concerns of the
parties, but still provide the protection from discovery and
adnission into evidence essential to encourage frumtful
negotiation.

Rule 51,10 — Applicabilit

Two parties, PacBell and CTA, raised questions about the
application of these rules to an entire class of proceedings.
CTA’s concerns about the application of settlement rules in
transportation proceedings were discussed in D.88-04=~059 where we
made an adjustment that spoke to these concerns. We are not
persuaded by the additional comments to exclude use of these rules‘
in transportation proceedings categorically. As we announced in
D.88-04=059, we will be reexanining. these rules in their entirety .
24 months after we adopt final settlement rules. If CTA has found
the rules unworkable in the 1nter1m, it will have the opportunity
to raise those concerns agaln. '

Edison asks that Rule 51.10 be amended to indicate
clearly that joint exhibits accepted on the record need not be
subject to these rules as a stipulation. This will encourage
parties to resolve issues. during a hearlng without having to apply
lengthy procedural rules. We will amerd the rule to reflect th;o.,-f
Sonclusion S
In exam;nxng the settlement rules .as they were orlglnally‘h
proposed and as we adopt them today, we see that they have grown - :
considerably in length. This is in part a reflection of our
concern that the comments or‘all_parties;be addressed, and where
possible, accommodated. We are‘Seriously concerned about both the
length and the speclrlc;ty of the rules and we hope parties do not
end up tripping over either. The purpose of establishing these =
rules was to provide an organizedirramework within which to address'
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scttlements and stipulations so that all parties would know, from
the beginning, what to expect procedurally. That is generxally the
purpose of rules of practice and we are mindful that rules
themselves are seldom the answer to all the problems that arise in
matters as complex as the ones we deal with. We commend the rules
to parties in this spirit. We expect that when questions of
interpretation arise, they will be resolved in.a.manner that
encourages full participation by the parties and ptovides the
Commission adequate information with which to make a reasoned
decision.

1. TFormal rules for stipulations and settlements will
provide notice and opportunity to all-parties to address
stipulations and settlements, to raise and explore concerns in a.
formal setting, and to develop 2 record on which the commission may
render an informed decision on the stipulation or settlement.

2. Appendix A attached sets forth.proposed Rules of Practxce

and. Procedure to lmplement rules governznq stlpulatzons and
settlements.

3. The rules set forth in Appendix A have beenfpublmshed
twice in the California Notice Register and.partles have commented
on both forms of the proposed, rules.'

4. Minor modifications have been made to the proposed rules S

in response to parties’ comments. Those: modarlcatmons have been
discussed in the body of this deczszon.

1. The Commission should‘adopt the rules set forth in
Appendix A governing stipulations and settlements’ '

2. The Commission should transnit the adopted rules to the
Secretary ot State for fmllng.

r

.
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QRDER

XT IS ORDERED that:

1. The rules governing stipulations and settlements set
forth in Appendix A are adopted.

2. The Executive Director, in conjunction with the
Administrative Law Judge Division, shall transmit the adopted rules -
to the Secretary of State for filing.

This order is effective today.
Dated September 28, 1988, at San Francisco, California.

STANLEY W. HULETT
. " President
DONALD VIAL
FREDERXICK: R. DUDA
G. MITCEBELL WILXK
JOHN B.:.OHANIAN
Commissioners

e
A
o .

e L ar
. CERTIFY THAT THIS DEQSION.
e VED BY THE ABOVE: ..
NERS TODAY. . "
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The following article is added to the Rules of Practice
and Procedure:

Article 13.5 = Stipulations and Settlements
51 (Rule 51) Definitions.
The followiné'definitions apply for purposes of this article:

(a) ”Party” or Parties” means any person on whose behalf an
appearance has been filed in the proceeding;

(b) ~Commission Proceedlng” means an applzcatxon, compla;nt,
investigation or rulemaking before the California Public Utilities
commission. -

(¢) 7Settlement” means an agreéeement between some oOr all of -
the parties to a Commission proceeding on a mutually acceptable
outcome to the proceedings. In addition to other parties to an-
agreement, settlements. in applications must be signed by the
applicant and in complamnts, by the compla;nant and defendant.

(d) ”Stlpulatlon” means. an agreement between sone or all of
the parties to a Commission proceeding on the resolution of any
issue of law or fact materlal to the proceeding.

fe) ~Contested” descr;bes a stmpulatmon or settlement that 15
opposed in whole or part, as provided in this article, by any of "
the parties to the proceeding  in which such stipulat;on or
settlement is proposed for adoptmon by the Commission.

(£) “Uncontested” describes a stipulation or settlement that
(1) is filed concurrently by all parties to the proceeding in which
such stipulation or settlement is proposed for adoption by the .
Commission, or (2) is not contested by any party to the proceeding |
within the comment period after service of the stipulation or
settlement on all parties to the proceeding.

51.1 (Rule 51.1) 2z9n95Al_Qx_Eea:lemens§;§z_§:inulesi9nﬁ-

(a) Parties to a Comm;sslon,proceedlng may stxpulatevto~the
resolution of any issue of law or fact material to the proceeding,
or may settle on a mutually acceptable outcome to the proceed;ng,.
with or without resolving material issues. Resolution shall be
limited to the issues in that proceeding and shall not extend to
substantive issues which may'come before the COEMlSalOn in other or
future proceedings. ,
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(b) Prior to signing any stipulation or settlement, the
settling parties shall convene at least one conference with notice
and opportunity to participate provided to all parties for the
purpose of discussing stipulations and settlements in a given
proceeding. Written notice of the date, time, and place shall be
furnished at least seven (7) days in advance to all parties to the
proceeding. Notice of any subsequent meetings may be oral, may
occur less than seven days in advance, and may be limited to prior
conference attendees and those parties specifically requestxng
notice.

(¢) Attendance at any.stipuldtion or settlement conference or f

discussion conducted outside the public hearing room shall be
limited to the parties to a proceeding and thelr representatives.

Parties may by written motion propose stipulations or
settlements for adoption by the Commission in ac¢ordance with this
article. The motion.shall contain a statement of the factual and:
legal considerations adequate to advise the Commission and parties

not expressly joln;ng the agreement of lts scope and of the grounds C

on which adeoption is urged.

When a settlement pertains to a proceed;nq under the Rate Case‘

Plan or other proceeding in which a comparison exhibkit would
ordinarily be filed, the settlement must be supported by a
comparison exhibit indicating the impact of the settlement in
relation to the utility’s application. 'If the participating stat:
supports the settlement, it must. prepare a similar . exhlbxt .
indicating the impact of the proposal in relation to the 1ssues rt
contested, or would: have contested, in a hearmng.

(d) Stipulations and settlements should ordznar;ly not
include deadlines for Commission approval; however, in the rare:
case where delay beyond a certain date would invalidate the basis
for the proposal, the. tim;ng urgency must be clearly stated and
fully justified in the motion.

(e) The Commission will not approve stlpulatlons or
settlements, whether contested or uncontested, unless the.
stipulation or settlement is reasonable’ in llght of the whole
record,. conszstent w;th law, and in the publzc 1nterest.

51.2 (Rule 51.2) ZTiming.

Parties to a Commission proceeding may propose a stmpulatzon
or settlement for adoption by the Commission (1) any-time after the
first prehearing conference -and (2) wlthln 30 days after the 1ast

day of hearmng. ‘

-
N 1, ‘
-
- 4
i
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S1.3 (Rule S51.3) Filing.

Parties propesing a stlpulatlon or settlement for adoption by
the Commission shall concurrently file their proposal in accordance
with the rules applicable to pleadings (See Article 2), and shall
serve the proposal on all parties to the proceeding.

51.4 (Rule 51.4) Commen%k Pexiod.

Whenever a party to a proceeding does not expressly join in a
stlpulatlon or settlement proposed for adoption by the Commission
in that proceeding, such party shall have 30 days from the date of
mailing of the stipulation or settlement within which to. file
comments contesting all or part of the stzpulatlon or settlement,

and shall serve such comments on all parties to the proceeding.
Parties shall have 15 days after the comments are filed within
which to file reply comments. The assigned administrative law
judge may extend the comment and/or response period on motion and
for geood cause.

$1.5 (Rule 51.5) s.enmnss_ﬂ_cgmmena&

A party contest;ng a proposed- stipulation or settlement must
specify in its comments the portions of the stipulation or -
settlement that it opposes, the legal basis of .its opposition, and
the factual issues that it contests. Parties should- indicate the
extent of their planned participation at any hearing. If the-
contesting party asserts that hearing is required by law, :
appropriate citation shall be provided. - Any failure by a party to.
file comments constitutes waiver by that party of all objectlons Lo’
the stipulation or settlement, including the right to hearing to

the extent that such hearmng is not otherwise required’ by law. -

51.6 (Rule 51.6) wm_mumwm_mnmn

(a) If the stipulation or settlement is contested, pursuant a'
to Rule S1.4, in whole or in part on any material issue of fact by
any party, the Commission will schedule a hearing on the contested
issue(s) as soon after the close of the comment period as
reasonably pessible. Discovery will be permitted and should be
well underway‘prior to the'close of the comment period. .Parties to .
the - stipulatxon or settlement must provide one or more witnesses to
testify concerning the contested issues and to undergo ¢xoss-- -
examination by contesting parties. Contestzng parties nay present
evidence and- testimony on the contested zssues. '

(o) The.Comm1551on may decline to set heerlng in. any‘case‘
where the contested issue of fact is not material or where the- L
contested issue is one of law. In the latter case, opportunxty for
briefs will be provided.
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To ensure that the process of cons idering stipulations and
settlements is in the public interest, opportunity may also be
provided for additional prehearing conferences and any other
procedure deened reasonable to develop the record on which the
Commission will base its decision.

(¢) Stipulations may be accepted on the record in any
proceeding and the assigned administrative law judge may waive
application of these rules to the strpulatmon upon motion and for
good cause shown.

51.7 (Rule 51.7) W&m
Settlenment.

The Commission may reject a proposed stipulation or settlement
without hearing whenever it determines that the stlpulatxon or
settlement is not in the public interest. Upon rejection of the

settlement, the Commission may take various steps, including the
following:

1. Hold hearings on the underlymng issues, in wh;ch case. the
partzesvto the stipulation may either withdraw it or
offer it as joxnt testimony,

2. Allow the ‘parties time to renegotiate the settlement,

3. Propose alternative terms to the parties to the
settlement which are acceptable to the Commission and
allow the parties reasonable time within which to elect.
to accept such terms or to request other relief.

51.8 (Rule 51.8) adootion Binding. Not Precedential.

Commission adoption of a:stipulation or settlement is binding
on all partles to the proceeding in which the stipulation or
settlement is proposed. Unless the Commission expressly provides.
otherwise, such adoption does not constitute approval of, or
precedent regarding, any principle ox issue in. the proceed;ng or ln
any future proceedlng.

51.9 (Rule 51.9) Inadmiﬁﬁihili:!-

- Neo d;scussmon, admission, concession or ‘offer to'ot;pulate or .
settle, whethexr oral or written, made during any negotiation on' a
stipulation or settlement shall be subject to. discovery, or
admissible in any evidentiaxy hearing. against any'partrcxpant who
objects to its admission. Partmcipatzng parties and their -
representatlves shall hold such discussions, admissions, g
concessions, and offers to stipulate ox settle confidential and
shall not disclose them outside the negotxatxons without the
consent of the partles participating in the: negotxatxons.
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If a stipulation or settlement is not adopted by the
Commission, the terms of the proposed stipulation or settlement are
also inadmissible unless their admission is agreed to by all
parties joining in the proposal.

51.10 (Rule 51.10) Applicablility.

These rules shall apply on and after the effective date of the
decision promulgating them in all formal proceedings 1nvolv1ng gas,
electric, telephone, and Class A water utilities.

In proceedings where all parties join in the proposed
stipulation or settlement, a motion for walver of these rules may
be filed. Such motion should demonstrate that the public interest
will not be impaired by the waiver of these rules.

Any party in other proceedings before the Commission may gile .
a motion showing good cause for applying these rules to settlements
or stipulations in a partzcular matter. Such motion shall
demonstrate that it is in the public interest to apply these rules .. -
in that proceeding. Protests to the motion may be oral or written.

Exhibits may be sponsored by two or more parties in a
Commission hearing as goxnt test;mony w;thout appl;cat;on of these
rules.

(END OF APPENDIX A)
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Decision 88 09 060 SEP 28 1988

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE’ OF CALIFORNIA
Rulemaking on the Commission’s own
. motion for purposes of compiling the

3 OWG""”&”‘
Commission’s rules of procedure in ) JL
accordance with Public Utilities ) R.84-12-028
Code Section 322 and considering ) (Filed December 19, 1984)
)
)
)}

changes in the Commission’s Rules
of Practice and Procedure

OPINION ADOPTING RﬂIES

Pecision (D. ) 88-04-059 dated Aprll 27 1988 rev;sed the
proposed rules govexrning settlementé and stlpulatzons "and requested
an additional round of comments b omxall partles to this
proceeding. The proposed rulesjwere transmitted to»the Office of
Adnministrative Law and were puhlished in the California Regulatory
Notice Reg;ster on May. 13, 19?8. Comments: were" rece;ved from
Pacific Bell (PacBell) , GTE calitornia Incorporated (General),
Southern California Edison. ?ompany (Edison), Pacific Gas.and
;Electrxc.Company (PGEE) , San Diego. Gas & Electric Company (SDG&E),
.William M. Bennett and Robert M. Teets (Bennett and Teets),
California Trucking: Assocdation (cmA), California Departnent ot
General Services (Generad Services), Graham & Janes, rndustrzal
Users, Utility Consumeré' Action Network (UCAN) , Towaxd Utility
Rate Normalization (TqRN), and the CommiSSLon's D1v151on of .
Ratepayer Advocates (DRA) . - :

At the outget, we note that the comments of Bennett and
Teets and, to a- les er extent, TURN, address the issue of applylng
these settlement riles to the. Diablo proceed;ng. That issue should
be pursued in Ap jcation 84-06—014 and the partles ‘should raise it
there. by'separate motion. We will not address the comments as: they
relate towa spoéiric prooeeding in this. generic rulemak;ng-

Bennett and Tdéts axre filing comments for the rirst t;ne on these
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rules and they state that they adopt TURN’/s January 25, 1988
conments which generally opposed the use of settlements.

For the most part, parties heeded ocur plea in D.88-04-059
and confined this round of comments to the changes in the proposed
rules. To the extent that prior comments were reirerated or new
comments were filed simply expressing agreement With changes,
parties should not look for detailed discussioy of such comments in
this decision. -

PacBell repeats its suggestion th T settlement xules not
be applied in complaint cases. PacBell notes that complaint cases
are often resolved without any need for;ube cOmmlsszon ‘to adopt the‘
settlement. In most of these cases, the parties sinply dnnounce
that they have resolved the matter and(t;le a written request to
have the complaint dismissed. ™m cases such as.the one PacBell &
describes, where the parties are not: asking the- COmmASSLon to»adopt
the settlement, we would not expec@ to see the settlement rules
apply.' In addition, Rule 51. lo‘provides that where all partlef
agree to settle, they may rile or a waiver of these rules.

Qur concern, and th reason we will not adopt PacBell's f
recommendutxon to exclude complaints entirely from these rules, is |
that some complaints address/issues that are not llmlted to the
complainant and defendant.//rrequently such‘complalnts include
. multiple parties. Examples are the compleints relating. to 976
matters, the cellular resallers’. complaint in Case 86-12-023, and’__
the complaints involv;ng/privately owned pay telephones.‘ We can

envision many opportunities to stipulate or’ settle Ainc such cases,.ffff

and ‘the existence of afformal structure in which to present such
agreements will sexve to- protect the: due process interests of all'
. parties to the proceéding. ‘

. The remainder of thls second round o£ comments wull be
discussed under the individual rule subheadlngs below." '
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Graham and James has commented on the definitiion of
#party” stating that the definition is at variance with the common
understanding of the term as being a person on whoge behalf an '
appearance has been filed. In addition, Graham ano James notes
that the definition is inconsistent with use oﬂ/the term ”“party” in
other rules, notably Rule 82. We will correcéfthe definition to
read, ”’/Party’ or ’Parties’ means any person or persons on whose
behalf an appearance has been entered :.n e proceeding.” This
change will necessitate clarztying changes ln Rules Sl. 1(c) and
51.9 which also refer to partles.

Bennett and Teets. comment t in view oz the
Commission’s stated intention.ln 8-04-059 to allow~settlement :
between less than all partxes, it is a reasonable safeguard to

require settling parties to. demchstrate their good faith efforts £,

linclude all parties as a precoﬁ&itlon‘to their being entitled to
file any. proposed settlement. Bennett and Teets did not make nny
specizic suggestions for this demonstration. We think the
provision in Rule 51.1(b) 2or convening at least one settlement
conference with notice and/opportunzty to part;cmpate prov;ded to
" all parties.before formnrly £iling the settlement documents :
addresses these concernd’adequately. _

: In this connection, TURN comments,that a much better form
of Rule 51.1(b) woul:/be to require holding the settlement o
conference to be held before any agreement is’ szgned ‘ Th;s would

give parties an opportunity to persuade ParthiPants to consider HKW‘“

their views. This ls-conslstent with our lntent and we w111 mod;!y
the rule accordlngly.

' Bennett/and Teets also comment on our addition to Rule ,
51 1(a) providing that settlements shall e lim;ted tofthe issues .
in a specific proceeding and shall not extend to substantive’ 1ssues
which may‘come ‘ tore the Commass1on in other or future
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proceedings. They contend that the Diable Canyon’s propoe;d////
settlement does exactly that, barring PG4E from raising certain
kinds of substantive issues until after the year 2016./In lieu of
any specific changes Bennett and Teets suggest that several courses
should be explored: (1) better definition of the term ”issuves in
that proceeding,” (2) definition of the phrase 'sétstantrve
issues,” and/or (3) an exception which permits uture proceedings
to be limited or barred based on some kind of/factual and legal |
showing. |

our intent in inserting this ad tional language was to
preclude parties from trying to bind the ommissaon for the futuxe -
(oxr in another proceeding with a dirfeaent utility) on issues that
it bad not had an opportunity to consider in the settled
proceeding- We will not comment her'/on the Diaklo Canyon’s
proposed settlement since it is being considered: elsewhere. No
other party addressed this addition,to-Rule S1. 1Ca) and we are
Ainclined to leave it as written for the time be;ng-« If it creates
. problems in the interim before we reevaluate these settlement

rules, parties may petitmcn to waive applzcation of that pcrtzon ot -

the rule. o

DRA supports Rule/s1.1(c) (as do a number of other
commenters) which provides/that only part;es and the;r
representative may atten/ settlement conferences.. DRA notes that
there may be occasions when the attendance of a nonpaxty is
advisable and recommends that we include a provision in the rule
which allows partlcipating parties to waive the attendance o
limitation where there is unanimous consent. 'We are reluctant to
do this because we see the potential applicatlon as relatively
remote and rules should not be designed to~cover every conceivable
eventuality. Additlonally, attendance of ncnpartles at settlement
conrerences.raisee questions about the applicability of Rule 51.9
covering contxdentiality,and‘dxsclosure. This questmon,arxses,
especially ifttﬁe Commission Advisoxy and Compliance Division
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attends settlement conferences since we believe that nondisclosure
is inconsistent with their advisory duties to the Commis/sion. Iz
there is a real need for a nonparty to attend settlemen‘t
conferences (for example, the independent moderato:/that DRA
suggests), parties can always file a motion to waide the limitation
on attendance for good cause shown. .

DRA also comments on the provision /of Rule 51.1(¢) ‘
requiring a comparison exhidbit where a Rate Lase P.'Lan proceeding is- .-
involved. It notes that a settlement agreement may be reached -
- before DRA has completed its evaluation of the case and that in
order to comply with the rule, DRA nusi/ create and produce its :
report early, possibly leading to inco:nplete or inaccurate results.
DRA recommends that if settlement is/ reached before DRA has .

distributed its report, the compar}/son need only include the
' applicant’.s position and the positioen stipulated' to-by parties. We
" will not adopt this suggestion./ In the first place we would be
surpriszsed if a party were willing to settle a major mtter w:.thout
having developed its own’ pos::tion fLirst. ' Secondly, the position -
DRA would have taken at hearing is important for third—party "
intervenors to ¥now in asse’ssing' their own. position on the
' settlenment. The rule doee not require the complete snow:.nq,.
including testimony, that DRA would have made, it only requires a
. comparison exhibit. Under the circmstances we do not £ind the
requirement burdensome/. ‘

DRA. also no'tes that some settlements involve broad areas . '
rather than an accotmt-by-account deternination, and the comparn.son'

- sb.ould be required n/«Qn.'l.y for those:areas specifically stipulated to
with the provision/ for application of’ updates or indices necessary
for final determination in the proceeding. ~ We will provide that

the comparison show the account-by—account positions of DRA and the

applicant but need only . include the account-by—account settlement
results where irt_ is possible to identiry them in that rashion.
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Obviously, the bottom line comparison of the applicant's position,
DRA’s position, and the settlement results will stllI be required.
DRA also believes that the requirement o: a comparison
exhibit should not be limited to Rate Case Plan/proceedings but
should be extended to other proceedings wnere/comparlson exhibits
are ordinarily submitted, such as offset pzoceedlngs. We agree and
will amend the rule to provide for this. '
~ General commented that Rule 5Y.1(d) should be revised to
provide an outside limit of 90 to 180 days for Commission action on
a proposed stipulation or settlement/{ilieu of the motion
presently required justifying incluéion of a time limit for the
Commission to act on a settlement/ We are also concerned that
settlements not languish without};ction, and commit torpfompt

disposition of them consistent ,'th our other workload. We are not -

convinced that automatic dead inesnprovzde any ‘greater protection

. for parties than the rule a/ presently drafted and, accordingly,
will not make the change that General suggests.

Bnlﬂ;ﬁl;z;:_Iiling‘ '
| " PGSE, DRA, and aison allfproposed‘changes to this rule
~ in their comments. PG&E suggests a changé'toémake it cleaxr that'
motions to approve a sottlement may be filed at the prehearxng
conference. Since we/have modified the rules to provide that a
settlement conzerence/inviting all partxes be called before any
settlenent agreement’is signed, and since the first time that all
parties will be ideﬁtitied is the" prehearing conterence, it is not
.possible to compl with that requirement and still file the motmon
at the prehearing conrerence. Accordxngly; we will not adopt
PG&E’S proposed change. . o .

 Edison also expressed. concerns with the txmlng, notlng
that Rate Case/Plan cases-had a prehearing conterence ‘on a date
-¢cartain but at other cases did not. It recomnended that part;es
be. permitted/tor good cause .shown to—file przor to-the prehearing |
‘conference in Rate Case Plan cases ‘and in all other proceedings to
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N

o

file as soon as a matter is accepted for filing and a/é::ket numbey
is given. A

We are not convinced that the absence of a date certain
for a prehearing conference is a serious impediment to the proper
functioning of these rules. Parties can, any commonly do, request
that a prehearing conference be set in a natter for any number of
reasons - to establish schedules, to resolve discovery disputes,
and to identify interested parties: :x/i prehearing conference has’
not been set and parties wish to s -the settlement process under
these rules, they may ask the admlnmstratzve law judge (ALJT) to set
a prehearing conference for that purpose. Such recquests are ‘
currently made orally and in almost all ‘cases are granted
routinely. : ‘
We will not provide< or. £iling notions to. accept
settlements before the first/prehearing conference because it has
the potential for effectively ellmanat;ng the partlc1patlon of too

' many-thard—party 1nterven3:s in the process- We have gone to- greatﬂf"

lengths in our compensation program to- ‘encourage’ ‘such’ intervenors
to—participate, and we héve tried to stxucture these settlement
rules to continue that/partioipataon- It would be
counterproductive to—permit the settllng ‘parties to contravene
those considerations arith a slgned, sealed, and delivered
settlement before . tne process has even had an opportunlty to work.
\ ' Both DRA and Industrial Users emphas;zed in their
comnents that all parties must commit suzzlczent resources to

actively review the ‘notice of intent or- application and- to«prepaxe l“f

for evidentiary)pearings under the applxcable procedural schedule
pending the outcome of settlement negotiatlons. DRA suggests that -
the rules contain a strong statement to this effect. Exhortations
to parties do/not really belong in rules of praotlce so we will notf*
make any additions to the rule.‘ Parties should be ‘aware, however, ]
that we stxopgly~support early"preparation for'hearing and we\w1ll e
not look favorably on requests for delay tofprepare cases that
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///
should have been well underway before stipulations/or settlements

were filed.

Lastly, DRA expressed agreement with Southern California
Gas Company‘’s (SoCal) January 25, 1988, conné:ts that settlements
- should be permitted, as in civil court, any time prior to the fLinal
decision. We have addressed this issue 4n D.88-04-059 by
authorizing the filing of settlements yp to 30 days after the close
of hearings. Beyond that point further stipulations or settlements
would only delay oxr interrupt an orderly deCiSion-making process.
By that point too, a complete record has been developed onm which to
pase our decision and parties have been afforded an opportunity for
the meaningful participation that will result in the best ‘and ‘
fairest outcome. Further opportunities to settle are not necessary-‘
for this, and the slenderx hope that such late~filed settlements
- might preclude\later filing/or petitions to modify is too tenuous
~ to Jjustify any changesvin.the‘rule.

mie_s:.._'..;cment_migs’

Bennett and Teets suggest that in the interests of aidxmg_;t

and turthering public participation, and because settlements will -
never be commonplace matters, parties should reasonably be entitled

to at least one extension of time of 15 days thhout having to-showu
| any cause. If we were to- grant this request, we fear that the
extension would becomé the ”floor” and that we w111 effectively L
bave provided for a S-day comment period and a 15~day reply, or a
total of two months/after the. stipulation or settlement is mailed.'
In view of the potential for routine delay, we do not think the
requirement of ehowing cause for extending the comment period is
unreasonable and//accordingly, we will not change the rule.
Bn1s_51i5_:_§9n:§n:§_9:_§gunsn§& e

Bennett and Teets state that they have ne- objection to

the first porti@n of this. rule concerning the content of the
comments so long as the Commission requires,that proposed.
settlements be accompanied by a fully articulated presentation o!
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legal and factual points and authorities which substantiate the
basis for the settlement. We have done this in Rule S1.X(c) which
requires in part: ~The motion shall contain a statement of the
factual and legal considerations’ adequate to advise/the Commission
and parties not expressly joining the agreement its scope and
the grounds on which adoption is urged.” We thiﬁi’thiS'is adequate
to address the Bennett and Teets concerns, a We are confident
that parties recognlze the obvious, that iy, the more specific the
proposed settlement is in its terms, the fess likely it is that
parties will feel compelled to contest t because of
misunderstanding or uncertainty.

- Bennett and Teets also sugdest that the last sentence of
the rule, regarding waiver of objegtions because of failure to
comment, be eliminated. They argGe that the rule is unfair to

. protesting parties since there 's'no correspondlng waiver penalty
placed on the settling parties. We ‘disagree. The puxpose of the-
waiver rule is to tell parties that if they are going to contest
the settlement, this is the/t:me and place to do it, they may not
remain silent now only to/raise their concerms later when the
ﬁrocess-is coning to a conclusion. This is consistent Wlth oxrderly
processing of complex matters while provudxng for the partzczpatlon
of myriad parties-wl different interests. To‘allow~objectlons or
protests at any time would be- unw;eldly at best and chaotic at
worst. The rule as/drafted is consistent with the Federal Energy
Regulatory Commission waiver rule set . forth in 18 CFR 385. 602 and
we' are not persuaded that it ehould be changed.\ :

Rule 51.6 - contested stipulati 1 sett] \ .

' In its comments on this rule, UCAN razsed the xssue of
funding xnterverors up £ront,' noting that it had exbausted its
entire budget/&or the SDG&E general rate case-partzcmpatlng in the
settlement.process and" absent rurther tundmng, would be hard
pressed to~participate further if the settlement is rejected.
Comments on/the second round of the proposed settlement rules are:
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not the appropriate way to raise such broad concerns as these and
"‘we will not consider them here, particularly since no other party
was on notice that this was to be an issue.

We asked parties specifically for comments/on the
revisions to this rule because of the timing problems we envisioned

if we could not accept the complete settlement as/offered. We also.

asked for specific scheduling suggestions under sSuch circumstances.
The response to the latter request was dlsappoz tingly general. i
PacBell suggested that we adopt a rule giving precedence over all -
other matters in calendaring and resolution of settlements or ‘
stipulations in rate case proceedings. DRA believes that this issue
will seldom present repeatedly'serious proplems and suggests that
this issue be addressed on a case;by-case basis. Department of
General services asks for further opportunity to comment on any.
proposed rule before the Commission adopts.it, notlng that this is.
a critical feature of the settlement rules since it determines how :
much pressure there will be on partiesﬁ the utilities, DRA, and the:}-
Commission to accept proposed settlements. Edison notes that 1t lscg
- possible to file a settlement or stipulation late enough in any B
proceeding to-intertere with. the timely completlon oz the case on
the original schedule but notes that this is a risk which the
applicant proposing a settlement or stipulatlon should bear. For
lack of any more specific suggestions from the parties, we concur .
.with,Edison’s observation and adopt DRA’S recommendat;on to~hnndle .
this ad hoc without a specific Fule. We do’ not perceive 2 problem
arislng zrom either calendaring or resolv;ng settlements or’
stipulations and, accordinglz/’we will not lengthen.the rules
further by adding a provisio for granting the’ precedence that
PacBell suggests. ‘We do 1ntend to treat. such,matters expedzteously_(
and as discussed below, expect all parties to‘prepare accordlngly. ‘

Industrial Users ecommended ‘that all parties be requzred*e o

to adhere to the applicable procedural schedule and to-prepare foxr
evidentiary hearings pend;ng the- outcome of settlement
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negotiations. We endorse this recommendation heartily. While this
may result in some additional effort for the parties, it should
minimize the disruptions in scheduling that will certainly cur if
- all preparation is suspended during negotiations.

In connection with early preparation, UCAN states that
additional discovery by contesting parties is essential after a
settlement is proposed and asks that priority be given to discovery
requests from these parties. We are concerned t discovery and
preparation not bog down and we do not expect to see nonsettllng
parties “stonewalled” in their attempt to- gasher information to
prepare their case; however, we will not include specific response
times in the rules at this point, in the hope that such
micromanagement of the process will prove/unnecessary. We will
consider such a provision when we reexamine these rules if parties’
experience in the interim demonstrates/a need for it. |

Edison recommended that se#%lements and stipulations =
. under the Rate Case Plan be consmdered within the framework of ‘that

" plan. In D.88-04-059: we rejected ’s proposal to maintain the
Rate Case Plan schedule intact i a'stzpulatxon or settlement is
‘contested, setting out our reascns-tor doing s0. We are not
persuaded to change our views' dé a result of partles' comments.
'However, we strongly encourage parties,toAsubn;t et;pulatxons and .

settlements early in the proceeding.slnce it will be easier to-keep‘ﬁ'”:“ '

to a predetermined schedule ir the agreement is extensively
contested or if we reject t. PacBell suggests that the Rate Case
Plan may need to be amended to take into account the hearings on’
settlements or st;pulations and to extend the time frames for the
hearings of the underly?ng case. ‘We will address the timing
problems on an ad hoc basis and will reserve for the future
consideration of major modi:icatmons to.the Rate Case Plan.

For those cases in which we decide that a- settlement can
be approved only if modifications are made, TURN supports SoCal’s
original comments to/the effect that we should anorm the part;es
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of our views and either allow them to accept modification or
withdraw from the settlement and proceed with their original cases.
TURN suggested using an assigned Commissioner’s ruldﬁg, reflecting
the concerns of the Commission as a whole, for thi% purpose. We
will provide in Rule 51.6 for this notice but will not commit in
the rule to the vehicle we will use, since various procedures may
be appropriate depending on what stage of the proceeding we-areﬁin
and the extent of the modification proposed. ‘
PacBell takes issue with our rgvision to Rule 51.6 to.
provide for hearing on any contested is uesjof fact arquing thai:
'for settlements or stipulations to be Aiseful, the rule must provide .
that the hearing be limited to the mgrits of the settlement or -
stipulation whether the dispute is on an- outcome or a fact o
expressly agreed upon by the settling partzes. PacBell ramsed Lh;s
same concern in priox comments-and it was consxdered -and rejectwd
- when we made the revisions set ﬂor in D.88—04—059. In the intezest

of providing nonsettling parties the broadest: opportun;ty to f
address contested issues through the hearing process, we wmll Leave-

- the rule in its present form/%except for the spec1flc'mod111cat¢ons
~ discussed below in response fto parties’ comments). Our experience
with the contested issues in the settlement- in SDG&E’s current "
general rate case indicated that, although hearmng was requlred,
there was a substantial s&ving in hearlng tine. .

TORN also~repeats an argument advanced in its earlzer
comments and rejected in D. 88-04-059, namely, that settlements
~ sioply be considered tH@ joint. testimony of the settllng part;es.,
" While TURN may be cortoct that this would create -an anentzve to
include as many purties as possible in the agreement, we are. not -
convinced that ‘the converse is true, that is, that the exlst;ng ,
rule encourages the noving party to llmlt the settlement to‘as few‘
parties as possibl to mlnzmlze ‘the need for concesszon and
compromise. TURN. argues ‘that the current rule- favors. the
utilities” interests, because they are able to ”settle” the case
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of our views and either allow them to accept modi:icat%ph or
withdraw from the settlement and proceed with their epiginal cases.
TURN suggested using an assigned Commissioner’s ruling, reflecting
the concerns of the Commission as a whole, for this purpose. We
will provide in Rule 51.7 for this notice, where/some of the
options available to the Commission after xejegtion of a settlement
are listed. However, we will not commit in the rule to the vehicle
we will use, since various procedures may ba/appropriate depending
on what stage of the proceeding we are in and the extent of the
modification proposed. r//

PacBell takes issue with our revision to Rule 51.6 to
provide for hearing on any contested idéues of fact arguing that
for settlements or stipulations to be/useful, the rxule must provide
that the hearing be limited to the merzts of the settlement or
stipulation whether the dispute xs/on an outcome or a fact
expressly agreed upon‘by“the sett%&ng part;est PacBell raised th;s'f
same concern in prior comments and it was considered and rejected
when we made the revisions set br in D.88-04-059. In the interest
of providing nonsettling parties the broadest opportunity to
address contested-issueS'throggh the hearing process, we will leave

the rule in its present form (except for the specific modifications

discussed below in response to parties’ comments). Our experience
with the contested issues in/the settlement in SDG&E’s current
general rate case indicated/that, although hearing was required
there was a substantial savinq in hearing time. .
TURN also-:epeals an argument advanced in its earlierf
comments and rejected in D.88=04-059, namely, that settlements -
‘simply be considered the/joint testimony of the settling parties.
While TURN may be correct that this would create an incentive to
include as many partiesfas possible in the agreement, we are not

- 12 -
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convinced that the converse is true, that is, that’ the existing
rule encourages the moving party to limit the settlement to as few
parties as possible to ninimize the need for cdgcession and
compromise. TURN argues that the current ruré favors the

utilities’ interests, because they are able/to “settle” the case
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7
without coming to terms with the objections of those/;:::ies most
adverse to them. We frankly did not see this phenomenon at work in
the settlement in the SDG&E general rate case oz/nn the settlement
in Phase I of the telecommunications regulatory flexibility
investigation, both of which had large numbers of signatories. If
anything, we would expect settling parties/to induce as many

parties as. posSible to enter into the agreement to reduce the
potential for protracted hearings on contested issues.

Both DRA and UCAN raised concerns about who would testify = -

and be available for cxoss-emaminati;y/on contested issues and
whether the witness would be required to provide a detailed

breakdown of each separate issue.‘ e think the answer depends oa -
what the contesting party is challenging. If it is the substantive

" issue being contested, then obviously the witness(es) sponsoring
the underlying testimony on the ﬂssue will be required to testify.
It it is the reasonableness of tﬁe settlement on that issue, then a
witness sponsoring the settlemeét documents is in order. UCAN

.. urges that we incorporate this/provision in the rule in some way.
This is another ca: o of the poent being valid, but its

incorporation in the rules would involve a level of micromanagement-f;

:_that we are t:ying to-avoid. We would suggest in the alternative -

" that contesting parties’ identiry the witnesses they wish to-cross-“fi‘

'examine,'either by name ox/ by issue; and present this inrormation
to the ALY for use in scheduling the hearings on the contested '
'issues. An estimnte of the ‘amount of time for cross-examination
would be helpful. at the same time. '

' Graham and James-conments, and General Servzces agrees,
that paragraph (c) of- th&s.rule is. conruSing and offexrs opportunity
for abuse. It asks.that the paragraph be deleted from the rules-,

By including this language, we intended to alert parties that when t

settlement was reached/arter evidentiary hearing had been beld, and
the settlement was. contested, we could decide it on the record

already Created without a. second round ot hearings. on rerlection,
. l . )

{
t
1

=13 -

'
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it is not necessary for such a statement to appear in the rules of
practice and since it causes c¢concern there, wer::ii/eliminate it.

DRA recommends that we clarify this rule by adding
language that indicates that Commission adoptidn of a stipulation
or settlement has the same status as any other Commission decision.
This simply states the obvious and since tha additional language
will simply clutter the rule unnecessarily/we will not add it.
Rule 51,9 — Inadmissibility 4

We specifically invited comment on our revisions to.this .
rule, particularly on the impact of tHe inadmissibility provision
on conduct of future proceedings anq/gn discovery. TURN,
Industrial Users, and DRA all raised concerns in these areas, in
- particular with the broad language/ot the zxrst and second
paragraphs.

Bennett and Teets discuss this rule and Rule 51.6
_togethexr as they relate to—discovery, maintaining that such a
sweeping rule is contrary to~spe statutory purposes .of this
Commission in that it favors utilities. Bennett and Teets propose
discovery by those contesting the settlement on certain specific

grounds, at least one of which goes to discussions conducted durlng~jf -

the settlement process,’which is why their corments are relevant
under this rule. We will not prescribe the ‘specific detail of

_discovery available because we suspect this would be viewed by all L

¥
parties as a limitation on discovery rather than an assist in
obtaining information. /Our dlscussion below will clarify the

extent of the conzidentiality rule as it pertains toAdiscoveryfand ‘5.., -
to admissibility. We d°*n°t pérceive that it favors utilities and ' -

we note that even the parties whovexpressed concerns about the
“language of the rule did not dany'the need for the rule in some"
form.

Industrialléber3~opposes extensicn‘of conridentiality to SRS P
the factual intormation underlying a party's settlement pos;t;on msz‘ ‘ ‘
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it is not necessary for such a statement to appear’;n the rules of
practice and since it causes concern there, we wé}l elininate it.

We have modified this rule slzgh:i;y&h response to
parties’ concerns about Rule 51.6. We alert/the parties to the
fact that a hearing on the stipulation or déttlement is not
required before the Commission rejects a ﬁ&oposal which it
determines is not in the public interest. It further indicates
some of the requlatory options availabhle to the Commission if a
proposal is not adopted. The Commission is to make a binary
choice, that is, to either 'accept;/é #reject” the settlement as
proposed. The indication of altermatives acceptable to the
Commission complements that binary system, as the rejected
settlement could in appropriate cdases be used as a reference po:.nt
for subsequent hearings or negotiations between the parties. The
Commission will suggest alternate terms to the settlements as a
means of promoting resolutioﬁ/gr the case in only the most extreme
cases, however. / . (
ul 1.8 = Adopti {ndind. Not ¥ Jential |

" DRA recommends that we clafity‘this:rule by addihg
language that indicates.thét Commission adoption of a stipulation
or settlement has the same status as any other Commission decision.
This simply states the obvious and since the additional language
will simply clutter thefrule unnecessarily we will not add it.

we specific&ilY'invited comment on our revisions to this

rule, particularly og!the impact of the inadmissibility provzsion
on conduct of tuture/proceedings and on discovery. TURN,
Industrial Users, anﬁ DRA all ramsed ‘concerns in these areas, in
particular with the/ broad la.nguage of the .f.:Lrst ‘and second
paragraphs. {
Bennett: and Teets discuss this rule and Rule 51 6
together as they relate to- discovery, ma;nta;ning that such a

|
|
\
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sweeping rule is contrary to the statutory purposes o!;;ﬁgs
Commission in that it favors utilities. Bennett and‘?eets propose
discovery by those contesting the settlement on certain specific
grounds, at least one of which goes tomdiscussions/EOnducted during
the settlement process, which is why their comme és are relevant
under this rule. We will not prescribe the specific detail of
discovery available because we suspect this wdﬁld be viewed by all
parties as a limitation on discovery rather Ahan an assist in
obtaining information. Our discussion below will clarify the
extent of the confidentiality rule as it ertains to discovery and
to admissibility. We do not perceive that it :avors utilities and
we note that even the parties wherxprsﬁsed concerns about the
language of the rule did: not deny the need for the rule in some
form. ' ‘

Indﬁstrial Users opposes _ension‘ot confidentiality\to~”l  L
the factual information underlying i party’s settlement position if . = "
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such information would otherwise be subject to discovery under our
rules. It notes the potential for abuse, observing that parties
who wished to keep facts confidential need only raise thém in the
course of settlement negotiations, whether relevant or/not and
thereafter rely on Rule 51.9 to preclude discovery. /This result
would seriously impede a nonparticipating party’s ility to obtain
and review factual information to evaluate the proposed settlement o

or to prepare for hearing. tu// ‘
TURN echos these concernms,. argquing Hat protecting ”~all.

information” raised at settlement is probably, not,possible,as a

practical matter and not desirable ‘as a policy matter since it

would frustrate the Commission’s stated desire to obtain a complete

factual record as the basis for its decisyéns. :

Both DRA and TURN take the posﬂtion that conzidentiality
. protections ‘should not extend to‘informdtion developed in
_preparation for. negotiations. DRA notdé that it would be
impossible to segregate and distinguish between inzormation that
was developed in preparation foxr negotiations :rom that used. in the
preparation for litigation. " )

Industrial Users, TURN, . and DRA.all support the need ror

A'an inadmissibility rule but suggest that ‘this need can be zultilled‘ff:" ‘

with much more preczse terminology. ‘Our intent in modifying the
language was to foster a climatzéor open negotiation among'parties
without fear that the.concessions offered in the give and take of
negotiation could be used against them if no- agreement were
reached. ‘Edison’s. comments,on the rule are pertinent here.

~Edison respecta and upports the need for
parties who- do not participate in settlement
negotiations to obtain sufficient” information
to allow them to evaluate any* proposed
settlement. Information which bears on the
reasonableness of jthe result produced by the

- settlement nay be/produced on: discovery~and
adnitted into evidence. .
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settlement.” (Empbasis supplied.)

Our intent was to create a forum where free and open
discussions could take place during the settlement negotiations
themselves. To clarify this we will eliminate tée phrase ~in
preparation for” from the rule since this zunction ordinarily
occurs outside of the negotiation process. We will also revise the

- rule to reflect more accurately what is being protected, which is
the discussion of the parties, including adimissions and
concessions, with respect to any offer to/stipulate or settle.
Lastly, we will amend the rule to provide that such matter will be
inadmissible in evidence against any p y who objects to its
admission, bringing our rule in line w¥th a similar provision in
the Federal Energy Requlatory Commission rule, and elxmznating the
potentially cumbersome process of havgng to obtain consent or
waiver from multiple parties. These/changes should narrow the
application of the rule sufficientmy to ease ‘the concerns of the
~ parties, but stil) provzde the protectzon from discovery and
admission into evidence essential/to—encouraqe fruitful
negotiation..
Bn1&.51;19___3nnlisah11152 ‘
© Twe partieg, PacBell, and CTA, raised questions about the
application of these rules to/hn entire class of proceedings.
CTA’s concerns about the app%acation of settlement rules in 3 o
transportation proceedings were discussed in D. 88-04—059 where we [
made an adjustment that spoke to these concerns. wa are mot
persuaded by the addationau/comments to-exclude use of these rules;f.v“
in transportation proceedxngs categorically. ‘As we announced in -Q‘ :
D.88~04-059, we will be r%examining these rules in theix entirety
24 months after we adopt final. settlement rules. If CTA has tound
the rules unworkable in the interim lt wzll have the opportunaty
to raise those concerns again.:
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Edison asks that Rule 51.10 be amended to indicate
clearly that joint exhibits accepted on the record need not e
subject to these rules as a stipulation. This will encourage
parties to resolve issues during a hearing without havmng to apply
lengthy procedural rules. We will amend the rule to xeflect this.
conclusion

In examining the settlement rules as they were originally
proposed and as we adopt them today, we see that they have grown
considerably in length. This is in part a reflection of our
concern that the comments of all parties be edéressed and where
possible, accommodated. We are seriously coﬁéerned about both the
length and the speclfiCLty of the rules and/me hope partles do not -
end up tripping over either. The purpose 2. establishing these ‘

rules was to provide an organized framework within which to address .

settlements and stlpulations so that. alr,pertles,would know, from'
. the beginning, what to- expect procedur#lly. That is generally the
purpose of rules of practice and we are .mindful thnt rules
themselves are seldem' the answer to-all the problems that arise rm :
matters as complex as the ones we deal wlth. We commend the rules r
to parties in this spirit. We expect that when questions. of
1nterpretation arise,. they-will be'resolved in a manner that
encourages full participation: by/the parties. and provides the .
Commission adequate 1n£ormet1on. 1th whlch to make & reasoned
decision. -
FPindings of Fact

1.  Formal rules for stipulatlons and settlements wzll
provide notice and opportunl,y to all partles to address. .
stipulations and settlements to raise and explore concerns in a
.formal setting, and to devemop a record on whlch the Commission may'
' render an lnformed deoision on the stlpulation or settlement.

2. Appendrx A attached sets forth proposed Rules of Practice
and Procedure to implement rules governing stipulatlons and
settlements.
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3. The rules set forth in Appendix A have h}eé published
twice.in the California Notice Register and parties have commented
on both forms of the proposed rules.

4. Minor modifications have been made xo the proposed rules
in response to parties’ comments. Those modifications have been
discussed in the body of this decision.
conclusions of Law ' .

1. The Commission should adopt tie rules set forth in
Appendlx A governing stipulations and settlements

' 2. The Commission should transmit the adopted rules to the
Secretary of State for filing.

IT IS ORDERED that:

, 1. The rules governing sgtipulations and settlements set
. !orth. in Appendix A are adop:zd. '

2. The Executive Diregtor, in conjunction with the 2
Administrative Law Judge DivAision, shall transmit the adopted rules
to the Secretary of State gor filing.

This order is effective today.
pated __SEP 28/1988 , at San Francisco, California. -
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B The following article is added to the/Rules of Practice
and Procedure:

Article 13.5 - Stipulations and Settlements
51 (Rule 51) Refinitions.
The following definitions apply for urposes of this article:

(a) ”“Party” or Parties” means any person on whose behalf an
appearance has been filed in-the proceeding.

(o) 'cOmm1531on Proceeding” means an appllcatxon, omplalnt
in;:itigation or rulemaking before the Calitornla Public Utilities
Commission.

(c) »Settlement” means an agreement between some or all ot
the parties to a Commission proceeding om a mutually acceptable
outcome to the proceedings. In/hddition to other parties to an
agreement, settlements in applicatiens must be signed by the
. applicant and in complaints, y the complalnant and detendant.

(d) ”stxpulatlon' neans/ an agreement between scme or all of
the parties to a Commission proceeding on the’ resolut;on of any
issue of law or fact material to the proceed;ng.

(e) ~Contested” des zbes a stipulation or settlement that ;s”f*"

opposed in whole or part, as provided in this article, by any of
the parties to the proceeding in which such stipulation or

- settlement is proposed for: adoptlon by the Commission.

(L) 'Uncontested' escribes a st;pulation.or settlement that

(1) is filed concurrently by all parties to the proceeding in: whlchftil

such stipulation or settlement is proposed foxr adoption by the

Commission, or (2) is net contested:by any party to the proceeding ﬁ’w”'

within the comment: perﬁbd after service of the stipulation or
settlement on all parties to the proceeding. .

. 51.1 (Rule 51.1) mnéamqua

(a) Parties to ; COmmiSSLQn proceeding may stipulate to the
resolution of any issue of law or fact material to the proceeding,
or may settle on a mutually acceptable outcome to the proceeding, -
with or without resolving material issues. Resolution shall be’
limited to the issues in that proceeding and shall not extend to

substantive issues-whzch may come:- before the comm;551on.;n other or;]ﬁff

future proceedings.
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(b) Prior to signing any stipulation or settlement, the
settling parties shall convene at least one conference with notice
and opportunity to participate provided to all parties for the/
purpose of discussing stipulations and settlements in a given
proceeding. Written notice of the _date, time, and place shall be
furnished at least seven (7) days in advance to all parties to the
proceeding. Notice of any subsequent . meetings may be oxal, may :
occur less than seven days in advance, and may be llmlted to prior
congerence attendees and those parties specifically requesting
neotice.

) Attendance at any stipulation or settlement conference or
discussion conducted outside the public hearing room shall be :
limited to the parties to a proceed;ng and thepé/representatzves.

Parties may by*written motion’ propose stipualations or
settlements for adoption by the Commission in Accordance with this
- article. The motion shall contain a statement of the factual and
legal considerations adequate to advise the Commission and parties
not. expressly joining. the agreement of its gsleope and of the ‘grounds’
on which adoption is urged. o

When a settlement perta;nsAto-a proceéding under the Rate Case
. Plan or other proceeding in which a comparison exhibit would :
ordinarily be filed, the settlement must/ be supported by a
conparison exhibit indicating the impact of the settlement in
relation to the utility’s\applzcatmon.,/Ir the partlcxgatlng staff
supports the settlement, it must prepare a similar exhibit

. indicating the. impact of the proposal /in relation to the issues xt
contested, orx would have contested, in a hearlng. ‘

- (4) Stipulations and settlements should ordlnarxly not
include deadlines for Commission approval; however, in the rare
case where delay beyond a certain date would invalidate the basis.

for the proposal, the timing urgency must be- clearly stated and
fully justltied in the motmon. :

(e)  The Commissxon will not approve stipulations or
settlements, whether contested. or uncontested, unless the.
stipulation or settlement is reasonable in light of the . whole
record, consistent with law, and in the publlc interest.

51-2 (Rule 51. z) Timing.

Partles to a Commisslon proceeding may propose a stlpulatmon

or settlement for adoption by /the Commission (1) any time after. therti, S
first prehearing conference and (2): w:than.3o days after the last
day of hearing. . |
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51.3 (Rule 51.3) FEiling.

p

/

Parties proposing a stipulation or settlement for adoptidﬁ by
the Commission shall concurrently file their proposal in accordance
with the rules applicable to pleadings (See Axrticle 2), and shall
serve the proposal on all parties to the proceeding.

51.4 (Rule 51.4) Comment Pexiod.

Whenever a party to a proceeding does not expressly join in a
stipulation or settlement proposed for adoption bx/fhe-Commission ‘
in that proceeding, such party shall have 30 days/ from the date of -
nailing of the stipulation or settlement within &hich to file :
comments contesting all or part of the stipulation or settlement,
and shall serve such comments on all parties to the proceeding.
Parties shall have 15 days after the comments/ are filed within
which to file reply comments. The assigned Aadministrative law
judge may extend the comment and/or response period on motion and
for good cause.

' 51.5 (Rule 51.5) anzsnxﬁ_gz_sgmmgnsﬁ-//// |

, A.part{ contesting' a proposed stipulation or settlement must
specify in its comments the portions of the stipulation or :
settlement that it opposes, the legal/basis of its opposition, and
the factual issues that it contests./ Parties should indicate the
'~ extent of their planned participation at any hearing. If the-
contesting party asserts that hearing is recquired by law,
aipropriate citation shall be provided. Any failure by a party to.
file comments constitutes waiver by that party of all objections to
the stipulation or settlement, including the right to hearing to -
the extent that such hearing is not otherwise required by law.

51.6 (Rule 51.6) i ; : .

- - / . : g » :
(a) IXf the stipulation or settlement is contested, pursuant .
to Rule 51.4, in whole or in part on any material issue of fact by

any party, the Commission will schedule a hearing'onvthetcon:ested];‘" ,

isgue(s) as soon after the c¢lose of the comment period as =

reasonably possible. - Discovery will be permitted and should be )
well undexway prior to the close of the comment period. Parties to
the stipulation or settlement must provide one or more witnesses to .
testify concerning the contested. issues and to undergo ¢xoss-
exanination by contesting /parties. -Contesting parties may present
evidence and testimony on/the contested issues. ' . Lo

(b) The Commissicr/ may decline to set hearing in any case .- |
where the contested issue of fact is not material.or where the = .
contested issue is onme /of law. In the latter case, opportunity for -
briefs will be provided. ' o | o .

v
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To ensure that the process of considering stipulations and
settlements is in the public interest, opportunity may also be
provided for additional prehearing conferences and any othex
procedure deemed reasonable to develop the record on which the
Commission will base its decision. ///o

(c) If the Commission decides that a settlement can be
approved only if modifications are made to it,” the Commission will
inform the parties of this and allow them to/either accept the
- modification or withdraw from the settlemea; and proceed with their

original cases. Such election must be made within 15 days of the
date of the notice.

Q) Stipulations may be accepted on the record in any
proceeding and the assigned administrative law judge may waive
application of these rules to the- stipulation upon motion and tor
good cause shown. : ,

51.7 (Rule 51.7)
: Settlement

The Commission will decline/to consider a proposed stipulation"'
or settlement without hearing whenever it determines that the :

. stipulation or settlement is not in the public interest. ~ In that :
-avent, parties to the stipulatﬂon or settlement may either thhdxaw,‘:
it or they may offer it as joint testimony at hearing on the .
underlying proceeding. ,

51.8 (Rule 51.8) mmmmmmmﬂmi

Commission adoption ozja stipulation or settlement is binding
on all parties to the proceeding in which the stipulation or
settlement is proposed. Unless the Commission expressly proVides _
otbherwise, such adoption does not constitute approval of, o ... .. =
precedent regarding, rinciple or issue in.the proceeding oxr in»f‘ Sl
any future proceed g; _/p o L

51.9 (Rule 51.9) Inadnissipility.

No discussion, adﬂéssxon, concession or offer to stipulate or..
settle, whether oral or written, made during any negotiation on’ av”*
stipulation or settlement shall be subject to.discovery, or : ‘
admissible in any evidentiary hearing against' any participant who
objects to its admission. Participating parties and their
representatives shal)/ hold such discussions, admissions, ‘
concessions, and offérs to stipulate or settle confidential and
shall not disclose them outside the- negotiations without the
consent of the paxt es participating in the ‘negotiations.
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To ensure that the process of considering stipulations and
settlements is in the public interest, opportunity may also be
provided for additional prehearing conferences and/any other
procedure deemed reasonable to develop the record/on which the
Commission will base its decision. ’>»
(¢) Stipulations may be accepted on the/record in any V/
proceeding and the assigned administrative law judge may waive o
application of these rules to the-stipulf;70n upon motion and for

good cause shown.

51.7 (Rule 51.7) cCommission Redection of a Stipulation or
Sextlement. _

The Commission may reject a proposed stipulation or settlement
without hearing whenever it determinds that tha stipulation or
settlement is not in the public interest. Upon rejection of the
settlement, the Commission may take various steps, including the
following: ‘ ‘

1. Hold hearings on the underlying issues, in which case the
parties to the stipulation may either withdraw it or
offer it as joint testimony, ‘

2. Allow the parties tipe to renegotiate the settlement,

3. Propose alternative /terms to the parties to the
settlement which are acceptable to the Commission and
allow the parties YXeasonable time within which to elect
to accept such terms or to request other relief.

51.8 (Rule 51.8) Adoption/Binding, Not Precedential.

Commission adoption g& a stipulation or settlement is binding -
on all parties to the prdceeding in which the stipulation or
settlement is proposed. /Unless the Commission expressly provides
otherwise, such adoption does not constitute approval of, or.

precedent regarding, any principle or issue in the proceeding or in .
any future proceeding.

51.9 (Rule 51.9) Inadmissibility.

No-discussion,/édmiSsion; concession or offer to stipulate or
settle, whether oral or written, made during any negotiation on a
stipulation or settlement shall be subject to discovery, or
admissible in any evidentiary hearing against any participant who
objects to its admission. Participating parties and thei |
representatives shall hold such discussions, admissions,
concessions, and/offers to stipulate or settle confidential and
shall not disclese them outside the negetiations without the
consent of the 7p:ties participating in the negotiations.
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If a stipulation or settlement is not adopted by the
commission, the terms of the proposed stipulation or settlement are
also inadmissible unless their admission is’ agreed to by all
parties joining in the proposal.

5. 10 (Rule 51.10) 2Applicability.

These rules shall apply on and after the effective date of the B
decision promulgating them in all formal proceedings involving gas, -
electx:x.c, telephone, and Class A water utilities.

In proceedings where all parties 3o:.n in the proposed :
stipulation or settlement, a motion for waiver of these rules may
be filed. Such motion should demonstrate that the public interest
will not be impaired by the waive of these rules. ,

‘ Any party in other proceed gs before the Commission may ﬂ:z.le
a2 motion showing good cause for applying these rules to settlements
‘or stipulations in a particular matter. Such motion shall o
demonstrate that it is in the /public interest to apply these rules |

in that proceeding. Protestyg to the motion may be oral or written. R

Exhibits may: be SpPONso ed by two or.more parties in a - i
Commission hearing as . oint/ testmony without appl:;cat:.on ot these Co
rules. , ,

END OF APPENDIX A)




