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QR INION
I. Svmmaxy

This order issues a final set of guidelines for the
administration by California electric utilities of standaxd offerx
contracts with Qualifying Facilities (QFs). As described in the
Orxder Instituting Rulemaking (OIR), dated June 8, 1988, these
guidelines are intended to substitute wherever possible for the
case-by-case, prospective consideration by the Commission of these
contract modifications. _

The contract administration guidelines-adopted in this
rulemaking are presented in Appendix A.

II. Background

On June 8, 1988, the Commission issued an‘OIR'requesting 
written comments on a proposed set of contract administration
guidelines. The proposed guidelines applied to the contract
administration of “standard offer” agreements entered into between
California electric utilities and QPs.l They were based on the
discussion of contract administration in Chapter 4 of the xgngz;;gg‘“

he Ledis] Joi ~EC/CPUC . g s F) ical
Geperating Capacity (Jeint CEC/CPUC Report) adopted by the
Commission on April 27, 1988, pursuant to Senate Bill 1970.

The QIR allowed for a 30-day comment period. In response

to a letter filed by Independent Energy Producers (IEP), the

1 ~Standard offers” refer to the power purchase agreements-that
contain standardized prices, terms, and conditions. They are

available to all projects-meeting the requxrements of the standard
contract.
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Adninistrative Law Judge (ALJY) extended the filing date until
July 15, 1988.

Comments were received by the California Energy
Commission (CEC), California Energy Company Inc. (CalCECI),
Cogenerators of Southern Californmia (CSC), Sierra Pacific Power
Company (SPP), Energy Growth Group (Energy Growth), Arthur Shelton
(Shelton), IEP, Bonneville Pacific Corporation (BPC), Pacific Gas
and Electric Company (PG&E), San Diego Gas & Electric Company
(SDG&E) , Southern California Edison Company (SCB), Independent
Power Corporation (IPC), the Public Solar Power Commission (PSPC),
and the Division of Ratepayer Advocates (DRA) of the Commission.

Tﬁe comments of BPC, IPC, and PSPC were late-filed. As
discussed below, the motions of BPC and IPC to accept their
late-filed comments are granted.

III. JLate-Filed Comments and Motions

BPC, IPC, and PSPC failed to file their comments by

July 15, 1988, as ordered in the ALJY’s ruling dated July 1, 1988.

BPC filed its comments before close of business on
July 15, but inadvertently omitted the Certificate of Service with .
the original and 12 copies. The filing was rejected as incomplete.
IPC, arrived at the Commission only a few minutes past closing on
July 15, 1988. IPC and BPC made sincere efforts to file their
comments on time, by sending a representative to file the
docunments, in person, by close of business, on July 15, 1988. Each @ -
party filed a motion, with accompanying declarations, for ’
acceptance of their late-filed comments. Based on the foregoing,
we accept IPC and BPC’s comments as late-filed documents in this
proceeding.

The circumstances surrounding PSPC’s filing are
significantly different. Several days before the filing date, the
ALY returned a call from a representative of PSPC to confirm that:




R.88=-06-007 ALJ/MSG/vdl

the comments had to be filed no later than July 15, 1988. PSPC
apparently mailed its comments on July 15. They did not arrive in
the Docket Office until July 19, 1988. PSPC was cClearly aware of
the requirements and chose not to take the extra effort to try to
meet the deadline. Nor did PSPC file a motion for acceptance of
the late-filed comments. Based on these circumstances, the
comments of PSPC were properly rejected and are not considered in
this proceeding.

Finally, CalCECI filed a motion to accept nonsubstantive
corrections to its comments filed on July 15, 1988. CalCECI’s
motion is granted.

Iv. Summaxy of Comments

In general, the commenters support adoption of
standardized guidelines on contract administration, but find the
proposed language unacceptable without modifications. IEP appears
to be the lone voice questioning the need for guidelines at this
time. IEP urges the Commission to maintain the option of not
issuing them. Others urge the Commission to hold evidentiary
hearings on some or all aspects of the rulemaking before finalizing
‘the guidelines (e.g., CalCECI and PG&E).

Specific comments by guideline and issue are summarized
below. This summary highlights the range of debate and proposed
modifications. It is not intended to be a comprehensive
description of all points raised by commenters.

A. Gepexal Contract Modifications (Guideline Section X)

Guideline Section I (see Appendix A) regquires all
negotiated modifications to be accompanied by “price or
performance” concessions commensurate in value with the change in
the contract. The guideline states that the reference for
rcommensurate value” is "thégunamended contract as well as the
current and expected value of the QF’s power.”_
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The .comments reflect consxderable dmsagreement over what
the standard of reference for “commensurate value” should be. Some
commenters arque that the upanended contract should be the sole
standaxd of comparison (SCE, PG&E, IEP). SCE arques that, for a QF
that would have come on-line anyway (i.e., that is “viable”) this
approach is consistent with the standard of “ratepayer

indifference.” Others support the proposed language, including the -

reference to gurrepnk and expected value (e.g., DRA, CEC). DRA

argues that there are instances (such as deferrals) where the value

is not evident without considering these othexr factors.
2. How Specmrmc Should the Gu;dellnes Be On

Several commenters urge the Commission to adopt specific
criteria for the acceptable methodology and sources of assumptions
to use in calculating the value of contract modifications (e.g.,
IPC, PG&E). In particular, PG&E uiges the Comnmission to augment
the proposed quidelines with specific ECAC review standaxds.

For example, IPC proposes that CEC demand forecasts,
coupled with OIR 2 resource plan and fuel pricé assunmptions be
used. PG&E recommends that the marginal energy and capacity costs
be based on its 1987 filed testimony in OIR 2 until the completion
of the upcoming OIR 2 biennial update. PGSE recommends adding
language that finds the renegotiation reasonable if the ”net
present value (NPV) of the estimated overpayments under that
contract is less than the estimated overpayments under the
unamended contract.”

3. Should All COntract,ybdztlcatzons

nguxze_sgnggﬁsxgnﬁ

IPC proposes that the Commission develop more specific
guidelines to distinguish between major (“significant”) and minor
(”insignificant”) contract modifications. In IPC’s view, the |
latter type of change should not recquire concessions or other
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changes to the contract. Otherwise, IPC argues, ”a'change without
consequence would become a vehicle by which to virtually extort 2
change of consequence.” .

Enexrgy Growth requests that the guidelines clearly
distinguish between matters of contract modifications (which would
require concessions on the part of the QF) from those of contract
interpretation. Energy Growth arques that for issues of contract
interpretation (e.g., execution date, change of site within the
same parcel of land) a utility should not demand rate concessions
equivalent to those that would be requifed as a condition for
ocbtaining a contract modification.

B. Yiability (Guideline Section IV) _

In the proposed guidelines, the language requires that,
as a prerequisite, a QF must be “viable” under its original
standard offer before any contract modifications can be made. ‘
Paragraphs 3(a)-(j) provide a list of project status items that the .

utility should examine in determining viability. If disputes arise -
over the issue of viability, the guidelines provide for ”negotiated

modifications” as a reasonable settlement of the dispute. o
Alternatively, the QF may bring a complaint before the Commission. o
Most commenters.generally'supported'the objective of this
guideline, namely, to prohibit #preathing life” into moribund
projects via contract medifications. However, the comments
revealed significant differences of opinion regarding (1) the
appropr;ate‘criteria'for determining viability, (2). the extent to ti
which disputes around this issue should be settled via negotiation,
ané (3) who should determine viability or bear the burden of proof..
1. What Critexia Should Be | '
Used_to Det > Bility?

Several commenters support'the‘proposed criteria for ‘
determining project viability without any changes (e.g-, DRA,'SCE,j ~
SPP, CEC, SDG&E). PG&E recommends adding an “economic viability”
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aspect to the list of criteria, which would requxre subm;ssmon of a
positive cash flow analysis.

Others object strongly to including more than conmpliance
with the Qualifying Facility Milestone Procedure (QFMP) and
appropriate status reports (Energy Grewth, IEP, ). IPC argues
that the sole test of viability (and whether or not medifications
can be entertained) should be whether or not a QF has “diligently
pursued development of the project.”

IEP is concermed that the “checklist” of viability items,
as presently proposed, will be nisused or misinterpreted to suggest
that each item is separate from and independent of the other. .
Energy Growth objects to the requirements that fuel contracts be
executed and financing commitments be made by a certain date. -
Energy Growth argues that the timing of such matters is best left
to the QF’s own business judgment and may not coincide with the
timing of the viability xeview process. CalCECI argues that the
viability criteria would require the QF to disclose information
that would place it at a competitive'disadvantage in negotiations
with the utility. o

2. Should D;sputeerver Viablllty

PGLE and IEP support the encouragement of negotiations
over the issue of viability. They interpret paragraph 2 of the
viability guzdellne as authorizing such settlements.

DRA and SCE, on the other hand, flnd the proposed
language unacceptable in its present form. DRA believes that the
proposed language suggests that merely contesting a utility’s

2 The QFMP is a procedure to establish interconnection prxorxty
among QFs. Thls.procedure was originally adopted in Decision (D.)
85-01-038 (and modified in subsequent decisions in I.84-04-077,
the investigation Lnto transmission constraints impacting QF
developnent) . ' ; ‘
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determination of its nonviability would enable a QF to negotiate
modifications to the contract as a “reasonable settlement of the
dispute.” DRA proposes language changes to clarify that the
utility should agree to modifications as a settlement gonlv if the

{1 . isfied ) ] . . . Y

Similarly, SCE is concerned that the proposed language,

as written, would force the utility to negotiate contract
modifications, even if the utility is convinced of nonviability,
and risk disallowance in ECAC. SCE recommends that the entire
second sentence (including reference to the complaint process) be
deleted.

3. Who Should Determine Viability
And Bear the Buxden of Proof?

CSC and CalCECI cobject to placing the utilities in the
role of determining viability. CSC axrgues that the proposed
guidelines effectively force the QF to resort to the Commission’s o
complaint or other enforcement procedures, thereby creating.unequalf.‘”T”’VJ

negotiating power between the QF and utility.
CSC and others argue that, if a gquideline must be

adopted, then it should establish a rebuttalable presumption that‘af;wf

QF is viable unless demonstrated otherwise by the utility.

SCE, on the other hand, believes that the burden should
ke on the QF to establish viability under the terms of the
unamended contract. SCE axgues that this “buxden of proof”
prov;des insurance that the QF will cooperate and provide.
information adequate for the utxlzty to determine viability. g

PGSE recommends revising. paragraph 1 to include reference‘~
to the QF’s duty to deal in good faith. ' In addition, PG&E wouwld -
add language to make any negotiated amendment null and void should '

the QF misrepresent or fail to disclose a material fact concern;ng f_okf.'h

the project status.




R.88=«06=007 ALJ/MSG/vdl

C. gontxact Brokerxing/New Projects (Guideline Section XIX)

The proposed guidelines attempt to discourage forms of
contract brokering which take on a speculative nature by
prohibiting contract modifications in twe instances: (1) where the
project would not be viable under the original terms of the
contract (see Section B above); and (2) where the requested
modifications would result in an ”“essentially new project.”

Most of the commenters agree that, in principle, QF
contracts should be project-specific, and contract meodifications
driven by brokering should be limited. However, there is
substantial disagreement about how these brokering situations
should be defined and identified.

1. Should CQntract'Hodifications Be
Rej 1 for X Project
CEC, DRA, SCE, SPP, and othexrs support tﬁe proposed
approach which automatically rejects consideration of contract
- modifications for “essentially a new project.”

CSC, on the other hand, argues that an ”“automatic
rejection” approach is contrary'to‘the objective of supporting
negotiations that result in ”“win win” situations. Similarly, IPC
supports negotiated modifications for a wide rahge of
7significant” changes, as long as concessions are made by the QF.

2. How Should a “New” Project Be Defined?
' Several commenters criticize the proposed language for
determining what is ”“essentially a new project” as ”vague and
ambiguous” (IEP, IPC, CSC). IEP argques that the parties to the
contract should be left to determine what is a legitimate
assignment and what constitutes an entirely new project. Rather
than issue guidelines that are vague and potentially
counterproductive, IEP recommends that the Commission implement a

#hands off” policy and intervene in specific cases where‘disputeg
develop. '
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SCE supports inclusion of a guideline to define
Yessentially new” projects, but recommends two langquage changes.
First, SCE recommends that a change in the cogenerator’s thermal
host be included in the list of modifications that suggest a
project is “essentially new."3 Second, SCE recommends deleting
Section IX.3(b) of the proposed guideline. SCE argues that, in its
experience, multiple ahendmentsrusually occur when projects are
assigned or provisions such as construction start dates are
revised. New projects, on the other hand, are expected to result
from a single significant amendment to the contract.

3. Should Language Be Added go
: Pl : !

PG&E proposes specific guidelines to limit assignments.
According to PG&E, the assignment dilemma arises from a situation
where an apparently moribund QF is purchased by a nmonied developer.
In some instances, the new developer requests significant contract
modifications, but also provides convincing evidence that it could
build the project under the terms of the existing contract. In
other instances, PG&E states that the new developer will attempt to |
revive the project through force majeure clainms. |

First, PG&E would add language that finds “unreasonable”
certain types of assignments which follow significant contract
renegotiaﬁions. Second, PG&E would add language that finds a QF’s
force majeure claim presumptively invalid if the project has a
history of repeated assignments. F;nally, PG&E would add language
that finds a QF “nonviable” if that QF is or has been in
bankruptcy. According to PG&E, this language would not impair the

3 A ”thermal host” for a cogeneration project is the business
entity requiring steam for operations.
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contract provision that a utility’s consent to an assignment “shall
not be unreasonably withheld.”

DRA argues that the assignee has as much right to
negotiated modifications to a contract as any other developer of a
viable project. What is important is the status of the project,
and its viability, at the time the modifications are requested
(wvhich may be much later in time than the date of assignment). DRA
arques that zurther restrictions on. assignments are inappropriate.

Y& D ne_l 3 ment (Guideline Section IV)

Guldellne v states,that the five=-year on-line
requirement of Standard Offer ¥4 nust be enforced. It provides
for exceptions, “where appropriate” because of force nmajeure
conditions. . The guideline alse identifies, in very broad terms, |
events that may be considered force majeure (permit delays such as
CEC siting and CEC contract deferral conditions).

Guideline IV also provides for negotiation of
deferrals/contract buyouts in certain circumstances. First, the
ability of the project to meet the or;glnal on-line date must be
*#conclusively demonstrated.” Second, ratepayers' interests must be
served ”7denonstrably better” by such deferral or buyout. Finally,
the quideline provides broad language on what should be evaluated

in determining the reasonableness of deferrals and/or buyouts.
' 1. Should Force Majeure Extend tge
Five=Yeaxr On—Line Requaxement?

Most commenters agtee that e#énts constituting force
majeure should, in principle, extend the five-year on-line date
requirement. However, PG&E arques that “the interrelationship
between force majeure and the five-yeaxr deadline is too—;mportant
to be decided on anything other than a complete record.”

Consistent with its position during the Joint CPUC/CEC Hearings on
Excess Electrical Generating Capacity, PG&E takes the position that
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force majeure should not excuse the QF from its on-line date.*
PG&E urges the Commission to delete (or significantly revise)
paragraphs 3 and 4 of the guideline on force majeure issues.

SCE and DRA recommend language that ”“condition” the
extent to which force majeure can delay the on-line requirement.
SCE recommends that any extension be limited to the duration of the
force majeure, and the extent to which the QF can demonstrate that
the force majeure affected its ability to meet contract |
requirements. 'SCE would also add the reguirement that the QF be in
compliance with the QFMP, in addition to the contract, before any
extensions be considered. DRA would add language to exclude
consideration of time extensions where the project would not be
viable in the absence of the force majeure.

2. Should Disputes Ovexr Foxce

Majeuxe be “Neqotiabler?

The proposed guidelines do not explicitly provide for
negotiation” as a reasonable settlement of disputes over force
majeure (as they do for disputes over viability). PG&E and BPC
urge the Commission to allow broadex utility discretion in
negotiating with developers,who would otherwise seek remedies under
the force majeure provisions. PG&E states that QFs are submitting
force majeure claims to PG&E at an increasing rate. According to
PG&E, it attempts to negotiate settlements of these claims, just as
it attempts to resolve all other legitimate contract disputes. In
its comments, PGLE lists a litany of current disputes surrounding
the force majeure issue, and discusses its interpretation of those
issues. PG&E recommends that language be added to the gquidelines
authorizing the negotiation of deferrals where the QF has

4 See Section VI of PGLE’s Supplemental Comments, dated
September 23, 1987, in the CPUC/CEC Joint Hearlngs on Excess
Electrical Generatxng Capacity.
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experienced a force majeure condition. PG&E and BPC argue that the
ratepayers are worse off without such negotiations, since the
result could be a deferral without commensurate economic
concessions.

3. Should the Guidelines Intexpret

Eoxce Majeuxcs:

There is considerable difference of opinion on whether
the CPUC should interpret force majeure in these guidelines, and,
if so, what that interpretation should be.

BPC, IPC, and others recommend that the guidelines
clearly delineate situations that constitute a force majeure
condition. For example, BPC submits three such situations: <the
unexpected exercise of CEC jurisdiction over a project, permitting
delays resulting from state or local agencies’ failure to act, and
permit-related litigation. Energy Growth would include all
unforeseeable permitting delays associated with regulatory
approvals by federal, state, or local agencies.

SCE argues, on the other hand, that the intent of the
force majeure clause was to cover unanticipated changes, not
rcommon events” such as permitting delays and/ox preliminary
denials. In particular, SCE objects to the example of delays in
#CEC siting permits” as valid claims of foxce majeure. |

DRA also objects to the inclusion of specific language
regarding force majeure intexpretation. In particular, DRA arques
that the langquage on CEC contract deferral conditions is miSIetding;
because it suggests that unforeseeability is a decisive test in
determining whether a force majeure claim is valid. DRA would
delete this sentence entirely.

CEC, on the other hand, supports the interpretive
language in the proposed quidelines, arguing“that it is consistent
with the SB 1970 Report discussion and carefully reflects
applicable law. CEC recommends that this language be adopted
without change.
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Finally, both PG&E and IEP recommend that all
interpretive language ke deleted. PG&E recommends further
evidentiary hearings before developing quidelines on this issue.
Again, IEP questions whether therxe is a need for guidelines at this
time.

The proposed guldelznes currently state that the rzve-
year on-line requirement begins when “both the QF and the utility
have signed the contract” (Section III.l). | :

PG&E objects to this interpretation, while others (Energyx
Growth, IPC) agree with the langquage. PG&E argues that this
rulemaking proceeding should not resolve this or other substantive
issues of contract interpretation. PG&E believes that the
Commission clarified its intent in prior Commission decisions to
start the five-year deadline from the QF’s execution date.

Further, PG&E states that it has been negotiating
compronises giving QFs five years. from the last}executidn date in
exchange for concessions. PG&E proposes tovadq;language that
authorizes utilities and QFs to negotiate disputes .over when the
five-year period begins. In addition, PG&E proposes language to
find reasonable its current practices of freezing fixed capacity”
" and energy prices in exchange for the latexr execution date.

5. Is the 'cOncIusiver Demonstrate” Standard
bnDI9nI1QSﬁ_IQI_DQIQ:EEUEJNELJEEEEBEL____

IEP, BPC, PG&E, and-otﬁers.object to the standard that.
projects “conclusively demonstrate” their ability to meet the
original on-line date before deferrals/buyouts can be negotiated.
IEP argues that the abzl;ty to come on-line cannot be
”7conclusively” determined until it actually happens. PG&E states
that the lanquage will effectively put a halt to all negotiations
on deferrals or buyouts. : | .

Othér_standards of proof were’proposed. IEP recommends
the use of an “evidentiary standard” (more probable than not). cse.
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recommends that proof.of a critical path schedule, showing the
permitting and construction milestones necessary to meet the on=-
line date, be sufficient. IPC recommends the “diligent pursuit of
a project” as the appropriate prerequisite. PG4E argues that the
standard of proof should be the same for all contract modifications
whether deferrals/buyouts or not. Specifically, PGLE recommends
that deferrals and buyouts be negotiated only with projects whick
#demonstrate a significant likelihood of meeting the unamended on-
line date.” ' ,

DRA, on the other hand, argues that for paid deferrals
and buvouts, the QF’s viability must be conclusively demonstrated
with regard to any and all contract terms, not just the oriQinal
on-line date. DRA acknowledges that it is difficult, ”if not
impossible”, te demonstrate beyond a doubt that a QF could actually
come on~line under the terms of the orzgxnal contract. However,
because of the added risk of paid deferrals and buyouts, DRA argues !
that they should only be negot;ated with projects who have already
obtained any necessary perm;ts and certifications, and have passed
muster under the other viability standards outlined in Guideline
Section IV.. | S

CEC objects to-the appaxent ”equal treatment’ being given .
to buyouts. CEC argues that the SB 1970 Report makes clear that
proposals for buyouts will not be looked on with favor. As
discussed in the SB 1970 Report, the prxnclple reason for thxs
differing treatment is that deferrals require a forecast for only a
limited number of years, whereas buyouts requlre a forecast (with
attendant uncerta;ntmes) for the life of the bought—out contract. -
Accordingly, CEC recommends that paragraphs 5-7 be revised to
reflect the less favored status of buyouts.

DRA is alse concerned about the treatment both of buyouts

and of paid deferrals. DRA argues,that the risks to ratepayers or .

paid dezerrals are much greater than nonpa;d de!errals. DRA




R.88=-06-007 ALJ/MSG/vdl

recommends that the Commission carefully scrutinize the
reasonableness of paid deferrals and buyouts on 2 case-by-case
basis.

V. Discussion

The comments presented reflect a wide range of opinion
regarding the philosophy, as well as the specifics, of the proposed
guidelines. Commenters present several different perspectives on
the spectrum of negotiatichs contenmplated, as well as the criteria
for reasonableness of those negotiations. Clarification of our
policies, in the form of quidelines, is needed to ensure that \
productive resolutions between parties may more easily be reached.

Our overriding_principle in contract negotiations is, as
described in Chapter 4 of the Joint CEC/CPUC Report, that ”a deal
is a deal.” Any QF able to meet the terms and conditions of its
standard offer is entitled to the payments contained in that
contract. We continue to reject any sﬁggestion that contract
modifications or abrogation should be unilaterally 1mposed on QFs
that are under contract.

This principle applies equally to the QF’s end of the
bargain. Standard offers were developed as ”package deals”==the
price and performance requirements werxe consxdered, as a whole, to
be reasonable to ratepayers, and automatic approval of those terms
by the Commission was guaranteed. - This is particularly relevant

for interim Standarxd Offer #4 which was developed via a negotlatlngﬁ.ff'“‘*”

conference procedure, and presented to the Commission as a -
negotiated package. QFs do not have an automatic right to~mod1£y a

standard offer--nor do utilities have an obligation to agree to anyff: ‘

and all requested changes. A.utility should agree to modzfy'only

if commensurate concessions are made to benefit ratepayers.
Within this framework, our guidel;nes anticipate and

minimize any potential negative impacts of contract modifications
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on the resource planning process. Standard offers designed to
provide longer-term price certainty to QFs are based on projections
of the resource needs of utilities at the time they are
developed.5 Inevitably, those projections will involve some
degree of error. Consistent with our principle of ”a deal is a
deal,” we will not penalize the QF who can actually come on line
under standard offer terms that might not, given today’s realities,
be offered to future QFs. ,

However, we draw the line where a QF’s viability is in
question. Nonviable QFs that signed up under standard offers
reflecting relatively high projections of energy and capacity needs .
should not be able to “hold on to” or “broker” their contracts as
updates to the standard offers yield'less~£avorable terms. We
agree with DRA that, from a resource planning perspective, the “
ratepayer would prefer terminating the failed project. The utility
would then pursue negotiations with another resource (including
QFs) at prices and terms that reflect the current resourée:planni;g*
realities. Further, the importance of viability is consistent with

our intention in the QF program that ratepayers be genexrally
insulated from development risks.

5 Standard Offer #2 and Interim Standard Offer #4 are called
7long run” offers because they offer fixed prices (for energy, co
capacity, or both) for a period of 10 to 30 years, while the ”short
run” standard offers (#1 and #3) pay only variable prices based on .
the curxent values of energy and capacity. While Interim Standard

Offer ¥4 was developed in a neg¢t;at1ng conference, rather than: our?V"°

current OIR 2 evidentiary process, implicit in those negotiations:
were the partxcmpants' expectations concerning future trends of
energy prices and resource needs.
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Hence, implicit in the assignment of ratepayer benefits
to any contract modification is the assumption that a QF is viable
under the terms of the unamended contract. We recognize, as do
many of the commenters, that posing the question, “Is the QF
viable?” is far easier than answering it with complete confidence.
However, we do not agree with suggested language changes that,
effectively, remove viability as a primary consideration in
assessing the benefits and risks of renegotiations. We expect
project viability to be considered before negotiations are pursued.
A. Viability |

Several commenters argue that the criteria for :
deteimining viability should be limited to compliance with the QFMP
and the appropriate status reports. However, the QF can be in
various stages of project development and still ke in compliance

with that procedure. For example, under the QFMP, a QF is required_j_‘

to file its critical path permit within 18 months of submitting a
project definition.® The next “binding” milestone fox
maintaining interconnection priority is start of construction.
Events occuring between the filing of a critical path permit and
start of construction may significantly reduce the l;kelxhood that
the project can c¢come on line. ;
Furthermore, a project that misses a milestone can be in .
compliance with the QFMP by reestablishing new interconnection '
.priority via the notice and cure provisions.  These provisions
require that a QF file a . new project definition, a request for
interconnection study, and an updated project development schedule.
We do not agree that this information is sufficient for assessing

6 In the QFMP; a “project derinition? requires information on
proof of site control, capacity and annual output, location and
description of the site, project ownership, fuel source, etc. See
D.87=04-039. for the most recent version of the QFMP requirements.
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the likelihood that a project will meet the original terms of its
standard ceontract. .

The QFMP procedure was developed to establish
interconnection priorities in transmission~constrained areas, and
to improve overall communication of project status between the QF
and the utility. For that purpose, the compliance regquirements
promote continuing communication of a QF’s intent to proceed. For
QFs proceeding under the original terms of their standard offer,
this approach is an effective one. However, we reject the notion
that compliance with the QFMP, or the standard of “diligent
pursuit” of a project is a sufficient prerequ;szte for any and all
modifications of a standard offer.

IEP raises the concern that the ”“checklist” of viabiiity
criteria in Section IV. 3 of the proposed gquidelines will be
misused or misinterpreted. IEP describes situations where a @ =
modification may be needed due to-transmission‘constraints (e.g.,
partial allocation of transmission requiring down-sizing) or
permitting requirements (e.g., permits contingent upon change of
fuel or size, or both). Under both types of circumstances, 2
 ”diligent” QF (i.e., one that is in compliance with the QFMP and
actively pursuing project development) ‘may need a contract o
modification to ensure continued viability. The status of some of |
the items listed under IV. 3 may be contingent upon approval o:
that change. ' ‘ ‘.;
We agree with IEP that each QF need not have every aspect
of the progect’s fuel supply, constructxon, rmnancxng, and permits B
finalized hefore a utility can consider a ‘requested modlflcatlon.iﬁ
The utility needs to consider these and other aspects as a whole.
and the reasons behind the current status of ;ndlvzdual itens Ln
light of the requested modifications. as IEP*paxnts out, there may
be certaln circumstances where the determination of a QF’s
viability is more subtle, and cannot be. evaluated with 2

rchecklist” approach. For this reason, we will add language to
, : W

—
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clarify that the items presented undexr Section IV. 3. are not to be
interpreted to suggest that each item is separate from and
independent of the others. However, as discussed above, we retain
items from that list that are not contained in the QFMP.

We also add IEP’s suggestion that utilities consider the
QF’s prior track record on project development, and PG&E’s
suggestion that the OF submit a cash flow analysis. In all cases,
however, we emphasize that the status of each item be considered to
develop a total picture of a QF’s 'viability:; an item should not be
adninistered as an ”all or nothing” screening device.

Several commenters also suggested changes or requested
clarification of our intent regarding the resoclution of disputes
over viability. We do not force the utility to négotiate contract
modifications if the utility is convinced of nenviability.

Instead, we provide a forum for settlement only if the utility is
satisfied that there is a genuine question of a QF’s viability. We
will add language clarifying that intent. | ]

We do mot believe that the proposed guidelines, in and o:‘"
themselves, create a bargaining climate that differs from the |
current environment in which QFs enter into contracts, and

negotiate contract modifications. As in the past, the QF can enter ' 5

inte a standard offer agreement at its sole option, without.
negotiating terms and conditions with the utility. Where a QF
chooses to negotiate a nonstandard offer, or modify a standaxd
offer, the utility is requlred to respond teo proposals and
negotlate in good faith. This has not changed. We reiterate our
expectations that utilities deal in good falth with the QF ln all
contract negotmatxons (see Guideline Ivy.

Several commenters have requested that we impose explicit
time restrictions on negotlatlons, or otherwise make allowances forf
the time imvolved in the negotiaticn process. For example, Energy :
Growth recommends that both utilities and QFs be required to -
respond to each other’s inquiries within lo.ﬁork;ng days. Energy

=
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Growth further recommends that QFs be granted day-for-day
extensions of the five-year on-line requirement to account for the
viability review period. IEP recommends that a utility’s consent
to assignments be required within ten to 30 days of the recuest,
depending on the nature of the assignment request.

We have bheen approached in the past with proposals for
formal schedules regarding negotiations. As a general policy, we
are not inclined to require such procedures. The give and take of
contract negotiations are not readily reduced to formal schedules,.
and enforcement of those schedules requires parties to conduct |
their affairs in an overly rigid tashion-7

_ However, we recognize that utilities are in a much better
position to control the timing of negotiations over standard

offers, and that can work to the detriment of QFs which are subject -

to strict contract deadlines and construction constraints. This is:
particularly pertinent over the next 18-month period as the five~"
year on-line deadline approaches for many QFs. At the very least,
a QF needs to know “where it stands” with regard to a utility s
positien on threshold Lssues, such as viability, so it can dec;de
how to proceed in the case of a dispute.

Therefore, for a limited period, we agree to place some
time requirements on negotiations related to mod;:;catlons of
standard offers. Specifically, we will requlre the ut;llty'
response to a proposal for contract modification of a standard
offer to be made within 30 days of the receipt of the QF‘s initial |
proposal/ineguiry. Consistent with the good faith standards
articulated in D.82-01-103, when a utility is unwilling or unable

7 Our previcus consideration and denial of formal time schedules
for QF/? lity negotiations is discussed in D.82-03-027, page 105
(mimeo.) . _ ' , :
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. to accept a QF’s propesal, the utility’s response nust iaclude

either a countercffer or an explanation of: V///// i
The specific information needed to V/// -
evaluate the proposal: N

The precise difficulty encountered
in evaluating the propesal;

The estimated date when it will
respond to the proposal.

: We are unwilling to dictate specific time schedules
beyond this 30~day regquirement. Throughout the negotiating
process, however, utilities are expected and will be required to
respond to inquiries on a timely basis, and to provide the
information outlined above. As in the past, the Commission will
entertain formal complaints raised by QFs who ¢an demonstrate that
the utility has failed to bargain in good faith, since a utility
found not to have bargained in good faith stands in violation of
the Commission’s orders.

with regard te the QF’s oblzgat;on,, we do not belmeve

that explicit time restrictions or ~“buxden of proof" addltlonsAare
necessary. The QF already has a strong incentive to provide
information that is adequate and accurate for a utility’s review.
Delay or uncooperativeness on the QF’s part. only results in a
protracted review/negotiation procegs, which works to the QF's
disadvantage.
B. Genexal Contrxact Modifications

" Several commenters urge us to expand the language o ‘
Guideline I to include specific cr;terla for judging. reasonableness
at a future date, including sources of input assumptions. We )
disagree. The quidelines we are issuing today are, as in the past)7

. -
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advisory: <they communicate general policies and prlnc;ples to be
followed for contract mod;fzcat;ons.s

We expect utilities to evaluate proposed mod;flcatxons
taking into account the most recently adopted OIR 2 resource
planning assumptions. However, we do not expect them to ignore
significant changes to the resource plan or updated projections
that have been developed in the interim. Also, we do not dictate a -
single methodoleogy for evaluating reasonableness. Including these
specifics in guidelines would undermine their primary function,
namely, to provide policy guidance ovexr a wide range of specific
circumstances.

In addition, providing explicit “how to” instructions in
quidelines wrongly implies that we will relieve the utility of
their burden of proof in reasonableness reviews. Utilities are
held to a standard of reasonableness based upon the facts that are
known or should be known at the time the utility makes a decision.
While this reasonableness standaxrd can be clarified through the'
adeption ‘of quidelines, gquidelines do not relieve the utility of
its burden of proof.

We reject proposals that would elimin&te reference to
anything other than the unamended contract as the standard for
~commensurate value.” We agree with DRA that the value of some
contract modifications, like deferrals, is not evident without
considering other factors. Further, the value of certain
concessions (such as dispatchability, voltage support, and
emergency availability) should be valued using current expectat;ons,'

of the utility’s system and economic conditions. However, we,wzll,fff

modify the guidelines to allow for theose circumstances where the

8 See, for example, D. 87407—026; page 19-20 (mimeo.) for a
discussion of the function of gquidelines. These principles were
reiterated in D.88-03-036, page 5 (mimeo.).
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unamended contract alone is the approprigke point of reference. We
will also provide examples of performance features, as suggested by
SCE, when the term is first used in the guidelines.

wWith regard to the concerns raised by IEP, IPC, and
Energy Growth, we do not believe that the guidelines can be
interpreted to give utilities license to alter standard offers into
short-run spot maxket contracts, or in other ways ~extort a change
of consequence” from minor recuests. In D.87=-07-086, we made our

position clear that the concessions required by utilities cannot be .

disproportionate to the modifications recquested by the QF.9
Similarly, in the Joint CEC/CPUC Report, we stated:

#Thus, a smngle minor change (e.g., a project
relocation within the same parcel of land)
could reasonably be allowed by the utility in
exchange for minimal price concessions or
performance features. A more significant
change may substantially affect the costs and
value of the QF’s powexr to the utility system
and should be accompanied by correspondingly
greater'prlce and performance term
Yenefits for ratepayers.

#This principle applies to other modifications
as well. A QF seeking to change its fuel
source from biomass to oil or gas, for example,
would reduce ratepayexr. benefits more than a
change from gas to ¢il. Utilities should
obtain greater concessions for the former sort
of fuel change than for the latter, due to 1&3
effect on the state’s fuel diversity goals.”

9 See D.87~07-~086, BQﬁAQ_Amﬁziﬁﬁn_ﬁﬂﬂﬂﬁ_xﬁﬁ_Eﬁﬁﬁ page. 5
(nimeo.) .

10 Joint CECICPUC Report, pages 93-94. In the example or 2
project relocation within the same parcel of land, the report:
states “the QF would certainly have to pay for a new -
interconnection study or other direct costs,that the modzrmcatxon
may cause” (footnote 8).
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These principles are reflected in Guideline I, which
explicitly requires that concessions be commensurate in value “with
the degree of the change in the contract.” We do not find merit in
IPC’s proposal to further delineate ”“major” and “minoxr” changes.

Energy Growth asks us to distinguish between contract
, interpretation issues and contract modifications. We cannot. The
difference is often in the eye of the beholder. In the case of an
intexpretation issue, the QF believes that its actions (e.g., site
changes) are within its rights under the existing contract and does
not request contract modifications. In the case of a contract
modification, the QF does not believe that its actions are
permissible under the contract, and therefore requests language
modifications. It is absurd to suggest that whenever the QF
characterizes an issue as “interpretation.” the utility should
refrain from requiring concessions in a negotiated settlement.

When interpretation dlsputes arise, these guidelines
provide an approprlate framework ror negot;atmng settlements.
However, they do not give utilities the license to “create”
1nterpretatlon disputes as a means. Lor extracting concessions.
utility should neither search out: amb;guity oxr contort its
intexpretation of contract language in order to force the QF to
modify its contract, nor-request_aisproportionate concessidﬁs in
.negotiating a settlement of interpretation disputes. To do so
would violate our “good faith’;requirement for utilities. If . |
clarification of Commission policy is required, the utility should
promptly petition the COmmiSSion'torfesolvé‘the issue.
c. contract Brokering/New Projects

As dlscussed above, we-hold the QF to its end or a deal |
is a deal.” Just as the utxlities.(and ultlmately their
ratepayers) are obliged to hcnor theix commltments under the
standard offer program, in s;gn;ng a standard offer QF developers
assume the risk that they will not be able to perform under the
terms of their contracts. This risk would be eliminated, to the.
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detriment of ratepayeré: if we allowed developers to transfer a
standard offer from one project to another, on a speculative basis.

In its comments, CSC asserts that contract modifications
can provide ”win win” situations, even if the modifications result
in essentially a new project. We are persuaded to the contrary by
DRA’s arquments:

7Regardless of the value of the concessiens
extracted, when the cost of the amended
contract is above the utility’s avoided costs,
the ratepayer is always better off holding a
nonviable project to the terms of the original
contract than allowing the transfer of the
contract to a new project. . . . The
developer who wishes to develop a new QF
contract may enter into a currently available
standard offer, or wait to build his project
until demand growth leads to- the availability
of standaxrd offers whose terms make his project
profitable. The developer should not be
allowed to short-circuit the process...by
transferring a gontract from a failed project
to a new one.”

From a wide range of comments on our guidelines on
contract brokering and new projects, we have decided to make only
two modifications. -

First,\we will add that a change in the cogenerator’s
thermal host may suggest that a project is ”essentially new.” We M
agree with SCE that this type of change for a project which has not”
yet begqun construct;on and is requesting othex substant;ve_
modifications (see IIX.3.a) might suggest a s;gn;:;cant rev;szon to
the project scope.

However, as with all the items listed under Section
II.3., the mere presence of such a change does not render it
automatically significant enough to refuse negotiations. The

11 Division of Ratepayer Advocates Comments on the Proposed o
Guidelines, July 15, 1988, pages 3=4.
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utility cannot be arbitrary in its decisionmaking. In considering
whether ox not the proposed modifications represent an “essentially
new” project, the utility must be mindful of its duty to deal in
good faith with the QF. Our second modification will be to add
lanquage to that effect.

We will not adopt PG&E’s requested language modifications
to further limit assigmments. While requests for modifications to
an assigned contract may cause the utility to scrutinize project
viability closely, we do not believe that further restrictions on
assignments are appropriate.

cOntrary to the assertxons nade by PG&E, the issue of
which execution date (the QF’s or the utility’s) begins the rzve-
year on-line requirement has never been addressed by this
Commission. PGSE cites D.85-06-163 and D.86-10-038 in support of
its position that the five-year requirement begins when the QF
signs the agreement. In both cases, PG&E has used the decision

‘langquage out of context.

In D.85-06~163, the Commission was faced with the
specific circumstance where a QF had signed, but the utility had
not yet counterszgned an Interinm Standard Offer #4 agreenent prlor
to this Commission’s suspension o: that offer. The sole issue
concerning signature dates that was addressed in D. 85-06-163 was
the date of contract formation, i.e., when had the QF establ;shed

its entitlement to a contract? In that decision we determined that o
the contractual obligation to purchase power from the QF, under the

‘terms of a standard offer, would begin once the QF signed the
agreement. The issue of the beginning date for the tive-yéar
requirement was neither raised nor addressed.

In D.86-10-038, the Commission addressed three petltzons '
for modification of D. 83-09-054, which issued Interim. Standard
Offexr #4. The only reference to the :lve-year on-line date was a
minor informational footnote added to clarify why PG&E’S fixed
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price tables might need to be extended past 1987. The issue of
calculating the five-year deadline was never discussed in the
decision text, findings of fact, or conclusions of law. None of
the petitioners and respondents (PG&E included) raised the issue.

This rulemaking is the appropriate proceeding in which to
address the execution date issue raised by PG&E and others. The
five-year requirement should begin on the earliest date a QF can be
réasonably expected to pursue project development. A QF cannot be
expected to approach financing institutions, fuel suppliers, or
government entities without a fully executed contract. PG&E’S
Interim Standard Offer #4 language clearly states that the
agreement is effective as of the last signature date. To expect a
QF to commence development activities prior to the effective date
of the agreement would be unreasonable.* 12 Accordingly, we will
adopt the language in Guideline IIXX.l. as originally proposed.
E. Forxce Majeure

“Force majeure” is a legal doctrinme. It refers to
uncontrollable or unforeseeable circumstances or actions which
would relieve one party in a contract from certain obligatioms.,
The Commission described force najeure in D.83-10-093 as follows:

"When the occurrence of a force majeure renders
a party wholly or partly unable to perform
under the contract, the party is excused from
that performance to the extent that it has
notified the other party of the occurrence,
suspended its performance only for the period
required by the force majeure, and used its

12 Only PG&E‘’s Interim Standard Offer #4 language CArtlcle 12)
provides for two “signature dates,” and references both an .
7effective date” and an ”execution date.” The contract language in -
SCE’s and SDG&E’s standard offers have a single execution date (no |
individual signature dates on their signature page), with the five—
year on-line date commencing upon contract execution. However, our
reasoning still applies: the:QF cannot be expected to proceed
until the utility has signed.
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best ettoigs to remedy its inability to

perform.”

During the Joint CEC/CPUC Hearings, the issue of force
najeure and its applicability to the five-year deadline was
addressed by almost every participant, including PG&E. As in this
rulemaking proceeding, there were a wide range of opinions. With
regard to PG&E’s assertion that the force majeure doctrine should
not apply under any circumstances to extension of the on-line
requirement, we concluded:

#As a general matter, PG&E’s arqument cuts far
too broadly. While it is txrue that PG&E’s S0 2
and Interim SO 4 both provide that the
agreement will terminate in the event the QF
fails to come on-line within five years, it
cannot be said that QFs proceeding forward
under these contracts have no “obliigations.”
To ignore potential conditions or okligations
to perform that rise from the on-line date may
be inconsistent with the contract terms
themselves, and could also lead to forfeiture
of a very substantial QF investment. . . .
Moreover, we note that in other contexts, force
majeure clauses hixe been applied to prevent
such forfeiture.”

This is still our view. However, we agree with SCE that
any extension granted as a result of force majeure should be
limited to the duratxon of the force majeure, and the extent to
which the QF can demonstrateythat the force majeure affected its
ability to meet contrdctﬂxequirements. Fﬁrﬁhermore,VCOnsistent
with the texms of the standard offer contract, a QF must be
prepared to show that it properly notified the utility, and took
steps to overcome the effect of the::orce nmajeure, using due 1
diligence.' Finally, the occurrence«or'forceyhajeﬁre does not alter j

13 D. 83-10-093, page 80 (mimeo), and see. Conclusion of Law 22-
14 Joint CEC/CPUC Report, pp. 100-101.
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contract terms that are not directly affected by the force majeure
event. )

A force majeure may not always lead to an extension
beyond the five=-year limit. A project may ke delayed as a result
of force majeure, but still be able to begin operation prior to the
five~-year deadline. This is consistent with Commission policy, as
set forth in D.83-10-093, and reflected in the standard offers. We:
add SCE’s proposed language to that effect. This language should
also dispel DRA’s concerns that a nonviable QF could use the force
majeure claim to excuse all types of nonperformance. .

The purpose of a force majeure clause is to allocate the
risk of nonperformance appropriately between the parties to a '
contract. In a standard offer contract, the risk of nonperformance
is properly allocated to the QF, not the utility or its ratepayers.
An inherent part of the standard offer ”deal” is that the utility
and ratepayers can count on the QF'resource'doming on~-line as:
planned, and they are not at risk for delays or cost overruns in
‘the QF’s development. In exchange for a contract'at full avoided
cost, the QF assumes the risk that the five-year development stage |
‘may not be sufficient to develop its project. _

In D.83-10-093, we tempered the QF’s risk of
nonperformance by excusing a QF from the full burden of
~unanticipated” or ~unforeseeable” actions of legislative,
judicial, and regulatory agencies. oOur policy statement in that
decision was consistent with.PG&E?s.proposed'force majeure clause:

"We believe that a scheme similar to that:
proposed by PG&E, if expanded to include
actions by the courts and legislature, provides
reasonable certainty in the face of potential
leg:l changes. It also prevents utilities from
being placed in the untenable position of being

bound to a contract which violates the law.
neither parxty, and ngeither party should be held
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in kreach of contract as a reswlt of those

changes. (Emphasis added.)

Our intent was to excuse the OF from ’vnanticipated” changes in the
law, and to prevent the utilities from being placed in the
untenable position of being bound to a contract that violates the
law.

We do not change that policy. We agree with CEC, DRA,
and SCE, however, that not all governmment orders and regulatery
actions are “unanticipated” or ”“unforeseeable,” thereby qualifving
as a force majeure event under the standard offers. In particular,
we agree with SCE and DRA that most permitting delays are common
events and should be anticipated by project developers when they
comnit to deliver power to a utility. We add langquage to that
e..f.fect:.l6 ' . ' o

DRA arcues that deferral conditions imposed by CEC are
also probably foreseeable, and should not he specifically ‘
identified as a valid claim of force majeure in our guidelines. We'
disagree. In the Joint CEC/CPUC Report, the two Commi-sioﬁs
concluded that this type of license condition was not :or.eeable
when the standard offer terms were signed. We continue to support
that conclusion. Similarly, we support the conclus;on that it was
foreseeable that a QF in PGLE’s transmission-constrained area might
not be able to obtain the necessary transmission capacity. ‘

15 D.83-10-093, page 81, mimeo.

16 Edison also proposes language requiring the QF to~be
in compliance with the QFMP, in addition to 7all contractual
requirements in clalmmng the protection of the force majeure
clause” under Guideline III, paragraph 2. This would only be :
appropriate if the contract language explicitly required compl;ancc‘
with the QFMP to excuse a QF’s performance. under force majeure. .
This is not the case. Furthexr, compliance with some of the
specific time requirements of the QFMP (e.g., start of
construction) may be rendered impossible by the force majeure
event. We. reject Ed;son s proposed requlrement. '

- 31'o
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However, as pointed out by DRA and others, the mere presence of an
runanticipated or unforeseeable” event does not automatically
excuse nonperformance under force majeure.

Several commenters in this proceeding urge us to identify
additional specific circumstances under which a QF may (or may not)
invoke the force majeure clause. We have reviewed the comments
carefully and conclude that any further identification of those
circumstances, as well as the effect of force majeure on the
utilities” obligations, should be considered as cases arise. The
complex factual and legal nature of force majeure requires us to
take a case-by-case approach. ,

The QF claiming force majeure must establish that the
particular delay, and duration of delay, was unanticipated at the
time the contract was entered into. The QF must also show that it
was without any fault or negligence in contributing to the delay,
and that it has been diligent in attempting to end any delay. The .
QF must also have given the requirxed notice of the delay. ‘ f

Assuming that the QF proves that it meets these criteria,,
the effect of the force majeure must be determined. Before .
considering a deferral of the on-line date, the extent to which the
force majeure event (and not other factors) impacted the QF’s ;
ability to meet that requirement must be assessed. If a permit
deferral condition is imposed, then the difficult questions of
whether, at what price, and for how many years the QF may be
entitled to sell pewer under its contract must be answered.
Dellberatzons over these issues require an examlnatlon of all the
surrounding circumstances.

PGLE and BPC recommend that 1anguage be added to the-
guidelxnes authormz;ng the negotzation of defexrals, with .
concessions, where the QF would otberwise seek remedies under force:

majeure. We never intended to preclude negotiated settlements over = e

force majeure in cases where the utllity is satisfied that the’ QP
has a legxtlmate claim and has fulfilled its contractual
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requirements. However, as discussed above, the force majeure
doctrine imposes a heavy burden of proof to excuse nonperformance
with regard to the on-line requirement. We expect the utility to
carefully scrutinize each claim of force majeure, consistent with
these quidelines, and negotiate only in instances where it is
convinced that a settlement, versus adjudication, is in the
ratepayers’ best interest.

Finally, as suggested by SCE, we clarify our intent that
contract modifications felating-to other aspects of the- contracet
will not extend the on-line date requirement.

F. Defexrxals and Buyouts

As pointed out by DRA and CEC in their comments, our
proposed guidelines do not distinguish between “nonpaid” deferrals
and ”“paid” deferrals/buyouts. Based on our review of their
comments, we conclude that the final gquidelines should distinguish
clearly between negotiatiéns that would require ratepayers to "pay”
for a deferral or buyout, and those that result in nonpazd
deferrals. _ : o
Concerning the #viability standard” for deferrals or .
buyouts, we agree with several of the commenters that the language

of the proposed guidelines (i.e., “conclusively demonstrate”) is anj;’

impractical standard. However, we are neither willing to approach
deferrals/buyouts with.standards that render. viability a minor ‘
consideration (as 1mpl;ed in some of the comments) , nor do we agreej
with PG&E that the same language with regard to vxabml;ty skould .
apply to all. types of proposed contract modifications.

We still think that a negotiated deferral (paid or
nonpaid) or buyout, compared to any other type of contract
nodification, puts the ratepayer at the greatest risk that the
agreement breathes life into a moribund QF. Accordingly, our
threshold test of v1abilxty for these types-of‘modzflcat;ons will
be stringent.
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At what point in the development stage is a
deferral /buyout least likely to “save” a troubled project, but at
the same time offer some assurances that the project has a
reasonable likelihood of meeting the on=line requirement? Once 2
QF begins construction, the probability is reasonably high that the
project will come on line. Howevex, at this point in time the QF
is committed, and any deferral or buyout becomes impractical. On
the other hand, a deferral or buyout after the QF has applied for
its permits or certification (but before they are approved) would
be of value to some QFs. At that point, however, uncertainties
regarding the QF’s ability to meet the on-line date (will it get.
its permit, will it meet its construction timetable, will it have
sufficient cash flow and financing commitment to bring the project
into operation) are alsc significant.

Generally, the QF should have obtalned all necessary -
permits/certifications as a prerequisite for. deferral or buyout.
Even after permits/certifications are obtained, the ratepayer faces
some risk that the project could not.have gone forward without the
deferral/buyout. But this is bhalanced wnth.the certainty that the
project has passed a major milestone in its development.

Any specific prerequisite will bave some drawbacks.
Circumstances may exist where consideration should be given to a
project that has not yet obtained all of its permits or L
certifications. However, we £1nd it preferable to artlculate an
explicit prerequisite for these types of negotiations, rather than'
include language that renders lnterpretatlon impossible.t?

Utilities may negotiate ngnpg;ﬁ deferrals, when they.
clearxly serve the ratepayers’ interest. With regard to paid:

17 Some permits, for éxample, may include expiration dates that
are difficult to extend. However, in such cases, the ”negotxat;ng
room” for a deferral will be necessarily constralned by that :
condition.
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deferrals and buyouts, however, we take a more cautious approach.
We consider these types of modifications in the context of our
overall approach to resource planning.

The long-run standard offer program reflects a planning
approach that uses forecasts to value resource additions (i.e.,
projections of avoided costs). Once the forecast is made, and the
standard offers are made available, the Commission’s role is
limited to hearing complaints and to reviewing the reasonableness
of utility conduct in exercising its rights and duties under the
contract. |

The program was developed with the basic premise that,
over time, the inevitable over- and underpayments would balance
each other out. Successive cohorts of QFs with long~term standard
offers will reflect varying resource assumptions and create a
7portfolio” of power supply contracts. At any given time, some of
these contracts may involve payments higher than actual avoided
costs, while some are lower. At different times, payments undexr
the same contract may be lower'orvhigher. In a diversified
portfolio, these “over” and ”under” payments should balance out
over time.

We never intended to revisit each forecast of avoided
costs in subsequent years (either before or after the on-line ]
date), and adjust paynents for individual long=term standard otfers
to reflect new projections of avoided costs. Our response to
changing perceptions o! resource needs is to update the terms of
long-term offers for new QFs, not to try to modify exlstlng
contracts. Paid deferrals and buyouts make sense only if the rzsks
and: benefits are unacceptably “skewed” to the.long-term‘detrxmentﬂ ‘
of the ratepayer. ‘Based on the record of the Joxnt CEC/CPUC
Learings, we are not convinced that th;s is the. case.

Further, we arxe concerned: about the longer=-term-
'lmpllcations of a “hybria” approach—-namely, a program that
establishes standard offers but alsovconsiders paid deferrals and
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buyouts. We suspect that, during each standard offer ”cycle” as
the on-~line date approaches, an increasing number of QFs signed up
under contracts that “overpay” in the early years would propose
upfront payment to ensure that they don’t come on line. Proposals
for buyouts would also increase. We also suspect that QFs signed
up under contracts with ”“underpayments” might propoese upfront
payments to induce them to come on line earlier than the contract
on-line date.

If our suspicions are correct, all the issues and
uncertainties facing us in contract administration will be
magnified, and the long-run standard offer portfolio policy
subverted. Furthermore, in the case of paid deferrals, the
ratepayer would be put in the position of financing these projects
in a ”front-loaded” fashion (i.e., high upfront payments, witk
lower negotiated fixed payments later on). This represents a
marked departure from past policies on how to structure. avoided
cost payments to QFs. : '

Aside from overall policy concerns, we are further
convinced by the arguments presented by DRA and CEC that the
inmplementation problems associated’ with paid deferrals and buyouts -
dictate a cautious approach. In both cases, ratepayers not only
run the risk that the agreement breaths life into a moribund QF,
but also that they are paying money fox something they would have
received for free, if the- project were in fact not viable. Even
when project viability is not in dxspute, there is tremendous
uncertamnty over the ratepayer beneflts of a pald deferral or
buyout. : :
For those reasons, we wilI scrutinize the reasonableness~
of paid deferrals and buyouts on-a case—by-case basis. If a
utility believes, either now or in the future, that a buyout or
paid deferral can be justified given our reservations, it must
apply to this COmmlssion for preapproval. Any application for- ‘
preapproval of paid deferrals or buyouts must include documéntationAﬂ




R.83=06=007 ALI/MSG/vdl

demonstrating that the utility has examined information on project
viability, consistent with these guidelines, and that the utility
is'satisfied that the QF is able to meet the original terms of the
contract.
G. othex Issues

1. OFMP and Intercomnection

Shelton urges the Commission to prohibit negotiated
deferrals in PG&E’s transmission censtrained areas until the
priority lists in the constrained areas are “purged” of QFs who
cannot provide reasonable assurance of their continued viability
under their existing contracts. He argues that the proposed
quidelines could adversely affect transmission allccation to a ‘
viable project brought forward on schedule in reasonable qood-fazth f‘
reliance upon the existing rules. |

We agree wzth Shelton in prxncmple, but not with hms
specific proposals. As already discussed, the utility must be
satisfied that a project is viable before negotiating any on-line
date deferrals. The viability prerequisite for deferrals/buyouts
is lntentzonally'more strlngent than for other types of
modifications. The proposed guidelines, as mod;:;ed should
address the primary concern of Shelton, namelyj that negotiations
will breath life into failed projects that are preclud;ng vzable
ones from access to limited transmissioen. -

We do not direct any utility to unilaterally ”purge”\thé
interconnection waiting list based on an assessment of viability
under these guidellnes. A QF is entitled to mamntaln its
interconnection priority as long as it complles w;th the
requirements of the QFMP. - : .

If Shelton believes that PG&E is meroperly admln;sterlngf
that procedure, he should bring it to cur attention through the |

complaint process. Administrative stalling could be cons;dered an fg,i
act of bad faith on the part of the utility which could justify an =

extension of the five-year deadline.'(However;'we‘have not heard‘off"
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a single project that stayed on the priority list after either
nmissing a milestone or telling PG&E it would not go on-line.

Similarly, the interconnection issues raised by CalCECI
on the QFMP should be brought to our attention either through a
petition to modify D.87=-04-039, or via the complaint process.18

PG&E requests confirmation that deferrals of the five-
year on-line date would correspondingly extend the QFMP “start of
operation” milestone. This would enable a QF to retain its '
intexconnection priority. Otherwise, PG&E argues, few would agree
to deferrals. _

' Milestone #12 of the OFMP requires the QF to start
operation within five years of the date of execution of the Power
Purchase Agrecment (PPA), “subject to the provisions of the PPA.Y
We agree with PG&E that the current language of the‘QFMP
contemplates changes to the on-line date. If deferral of a QF
located in a transmission constrained.area is in the ratepayers”
.best interests, it is reasonable to alleow deferxral of milestone
#12. The QF is still obligated, however, to comply with all
requirements and milestones under the QFMP in order to retain its
priority.

2. Need For Evidentiary Hearings ‘ o o
Several commenters argue that the Commission should hold
evidentiary hearings on some or all aspects of the proposed
rulemaking before finalizing the gquidelines. We—disagrée. The
Commission is not required to hold evidentiary hearings in
rulemaking proceedings. Nor would evidentiary hearings aid our

18 We also encourage QFs to approach the. joint QF-utility
consultative committee as a forum for identifying problems, and ‘
attempting to resolve them. To the extent that the interconnection
issues are generic, and require Commission reseolution, the :

committee can be effective in bringing them to our attention
through joint filings. : _
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deliberations over the policies and principles in these guidelines.
The comment procedure adopted in R.88-06=-007 has provided us with a
record appropriate to the task.

3. Exemptions From These Guidelines

In its comments, PG&E recommends two exemptions from
these quidelines. First, we agree with PG&E that application of
these guidelines is not appropriate for evaluating renegotiations
with pioneer QFs (i.e., those generating under contracts signed o
before September 7, 1983). As PG&E points out, since the threshold
test of a “pioneer” is economic distress, the pioneers would fail
the viability test. In negotiating contract modifications with
pioneers, utilities are expected to follow the guidance provided in
D.87-08-047, and any subsequent quidelines specifically developed
for pioneers. . ’

Second, we agree with PG&E that negotiated modifications
to a standard offer should be judged by the standards and
circumstances in-‘existence at the time the deals were made.
However, we decline to excuse utilities from cons;dermng viability
and other principles articulated in these guidelines just because
the deal was made before the effective date of this oxrder. The.
utility is obligated to use its best judgment in negotiating on
behalf of ratepayers. This includes a careful evaluation of the
risks and benefits at the time that deals are being negotiated.
Utilities should have been considering the relationship between
project viability and ratepayer risks/benefits prior to this point
in time. Not only was this a topic brought up by participants’ )
during the $B 1970 hearings, and extemsively discussed in the Joint -

CEC/CPUC Report, but it has also been discussed in prior cOmm1551onlf
orders.*? i

19 See, for example, D.88-03-036, page 7 (mimeo.) and Finding of
Fact 5 in that decision.
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Several of the commenters request clarlf;catlon of how
the Commission will review contract modifications for
reasonableness, and the extent that these guidelines will eliminate
the need for prospective review. We reiterate our position that
the guidelines adopted in this order should eliminate the need for
either utilities or QFs to seek advance approval or adjudication of
most contract modifications. We expect that such modifications
will be reviewed only retrospectively in ECAC proceedings. The
primary exception, as outlined in these guidelines, are
modifications that involve paid deferrals or contract buyouts.
These will be reviewed for the time bexng only on a prospectxve
basis.

W. i .

1. On June 8, 1988, the Commission issued R.88-06-007, an
OIR recuesting written comments on a proposed set of contract
administration guidelines for standard offers.

2. Comments responding to R.88=-06-007 were filed by the CEC,
CalCECI, CSC, SPP, Energy Growth, Shelton, IEP; BPC, PGSE, SDG&E,.
SCE, IPC, PSPC, and the DRA.

3. BPC, IPC, and PSPC failed to file thelr comments by
July 15, 1988 as ordered in the ALJ’s rul;ng dated July 1, 1988.

4. Both IPC and BPC nmade smnce:e efrqrts’to file their o
comments on time, by sending a representative to file the documents ' .
in person, by close of business. Both filed motions to accept the
late~£ilings with declarations stating the citcﬁmstances Lox
failure to file on time.

- 5. PSPC was aware of the flllng requzrement but chose to ;
mail comments on July 15, 1988. PSPC did not nmake any'extra effort .
to meet the filing deadline or to file a motion. |

6. The corxrections to CalCECI’s comments, f;led by CaICECI
after the comment period, were nonsubstantLVL.
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7. The comments filed reflect a wide range of opinion
regarding the philosophy, as well as the specifics of the proposed
gﬁidelines.

8. The standard offer contract entitles a QF to the payment
terns of that offer so long as a QF can meet 2all the texrms and
conditions of its contract.

9. QFs do not have an automatic right to modify a standard
offer--nor do utilities have an obligation to agree to any and all
requested changes to a standard offer. ‘ ‘ )

10. Implicit in the assessment of ratepayer benefits to any .
modification of a standard offer is the assumption that a QF is
viable under the terms of its unamended contract.

11. A QF can be in variocus stages of project development and
still be in compliance with the QFMP. _

12. Determination of a QF’s viability cannot be effectively
evaluated with a ”checkli;t” approach, where every aspect of the
project’s fuel supply, cénstruction, financing, permits, and other .
viability criteria must be finalized before a QF is considered for
contract modifications. |

13. Requiring negotiated settlements of disputes over
viability, even if the utility is convinced of nonviabiiity, puts
the utility and ratepayer in. an untenable position.

14. These cuidelines, in and of themselves, do not create a
bargaining climate that differs from the current environment in ‘
which QFs enter into contracts and negotiate moditications. .

15. In D.82-01-103, we made clear oux requixement that the o
utility respond to proposals/inquiries and negotiate in good faith |
with QFs. ‘ o | '

16. As the five-year on-line date approaches, the utilities
are in a-much bhetter position to. control the timing of.
negotiations, which can work to the detriment of QFs.
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17. A QF needs to know where it stands on threshold issues, v
such as viability, in order to proceed expeditiously in the case of
a dispute. | v///

18. A utility found not to have bargained in good faith
stands in violation of the Commission’s orders.

19. Delays or uncocoperativeness on the QF’s part results in a \,/’
protracted review/negotiation process, which works to the QF’s
disadvantage. _ _ff

20. Guidelines are advisory in nature. Their primary ~‘¢/(/f'y
function is to provide policy guidance over a wide range of o
specific circumstances. | v///

21. Utilities are held to a ,tandard of reasonableness based
upon the facts that are known or should be known at the time the
utility makes a decision. v///’

22. The value of a certain contract modification or
concession (e.g., deferrals and performance concessions) is not
always evident by just using the “unamended contract” as a '
reference. ‘ y,

23. A utility that requires concessions disproportionate to --v»//fffﬂ
the modifications requested by the QF violates Commission policy. b

24. It is difficult to distinguish clearly between contract \//,
interpretation issues and contract modifications. 1‘9//

25. A change in the cogenerator’s thermal host may suggest a v
significant revision to the project scope. o

26. The mere presence of a change in site, thermal load fuel, v/(i e
plant size, cogenerator’s thermal host or prime mover technology - B
does not render it automatically significant enough to consider a-
project “essentially new.”

27. Allowing the transfer o£ a standard offer contract to a
new project eliminates the developer s risk, to the detriment of
QFs.
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28.  The Commission did not address the issue of which
execution date starts the five-year requirement in D.86-10-038,
D.85-06-163, or any other decision issued by the Commission.
29. Undex the language of PG&E’s Interim Standard Offer #4,
the effective date of the contract is the last signature date.
30. A QF cannct appreoach financing institutions, fuel
suppliefs, government entities, or otherwise pursue project
development without a fully executed contract.
31. Force majeure is a legal doctrine that refers to M//
uncontrollable or unforeseeable circumstances or actions which :
would relieve cone party of a contract from certain obligations. L
32. Under the force majeure provisions of standard offers, 2 \//(*&
party is excused from performance to the extent that it has o
notified the other party of the occurrence, suspended its
performance only for the period required by the force majeure, and BN
used its best efforts to remedy its inability to perform. ;/// ﬁ¢
33. A project may be delayed as a result of force majeure but' o
still be able to begin operation prioxr to the Live-yeax deadline.
34. In D.83=-10-093, the Commission excused a QF from the £1l. \//,
burden of nonperformance in'the face of ”“unanticipated” or ‘
ranforeseeakle” actions by legislative, judzczal, and regqulatory

agencies. . V)/(“J
35. Not all govermment orders and regqulatory actions are ‘ :

unanticipated or unforeseeable. V//n;
36. Most project delays resulting from delays in obtaining -

required permits are common events, and should be anticipated when -

the developer signs a standard offer. v//’
37. The inability to obtain tran;m;ss;on capacity in PG&E’s

designated area of transmission constraints was foreseeable at thew

time of contract execution. E ‘ M
38. Deferral conditions, imposed by the CEC on projects

within its jurisdiction, were not foreseeable when the current

standard offer contracts were signed. | .
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39. The effect of force majeure on the utilities’ contract
obligations depends upon the specific circumstances of each case.

40. A QF may be unable to comply with the QFMP due to a force
majeure event.

41. The impact on ratepayers of excusing a QF for
nonperformance and delaying the on-line requirement is potentially
very significant.

42. Negotiated deferrals (paid or nonpaid) or buyouts,
compared to any other type of contract modification, puts the
ratepayer at greatest risk that the agreement breathes life into a .
moxribund QF.

43. Paid deferrals puts the ratepayer in the position of
financiné QF projects in a “front loaded” fashion.

44. With paid deferrals and buyouts, ratepayers run the added
risk that they are paying money for something they would have
received for free.

45. The ratepayer benefits of a paid deferral or buyout are
highly uncertain.

46. Even after permits/certifications are obtained,
ratepayers still face some risk that a project would not have gone
forward without the deferral/buyout.

47. Under the QFMP, a QF is entitled to maintain its
interconnection priority as long as it‘complies with those
procedures. :

48, Milestone #12 of the QFMP contemplates amendments to the.l
PPA, lncludlng deferrals of the on-line date.’

49. The Commission is not required to heold evmdentmary
hearings under a rulemakxng procedure.

50. The comment procedure adopted in R;88-06-007 has prov:ded
an appropriate recoxd. - S

51. Pioneers would fail the viability test, since the _ ¢/<“ f
threshold test of a pioneer QF is economic distress. S
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conclusions of Law

1. PSPC’s comments are not timely filed.

2. Guidelines for the administration of standard offer
contracts are needed so that the Commission’s policies are
clarified and productive resolutions between parties may nmore
easily be reached. '

3. A modification of a standard offer agreement should only
be agreed to if commensurate concessions are made to the benefit of
ratepayers. '

4. Modifications to a standard offer contract should not be
negotiated with nonviable QFs.

5. Compliance with the QFMP, or a standard of ”diligent
pursuit” of a project is an insufficient viability standard.

6. In determining project viability, the utility should
consider various aspects of project status as a whole, and the _
reasons for the current status of 1nd1v1dual items, in light of the {_‘
requested modifications.

7. A utility should not negotmate modiflcatlons as a
settlement of disputes over viability unless there is a genuine’
question about the project’s viability.

8. In implementing these guidelines,the utility should
negotiate in good faith and follow the specific,standards
articulated in D.82-01-103.

9. As the five-year deadline approaches, it is reasonable to‘ -
impose specific time requirements on the utilities’ responses to ’
initial proposals/inquiries rega:ding contract medifications.

10. Explicit time réstrictions‘o: ”burden of proof” language
with regard to a QF’s obligations are not needed.

1l1. It is unreasonable to expect guideliheS‘to~anticipate_'
every situation which might arise in1contraétradministration.

12. It is inappropriate to include specific criteria for’ ‘ e
judging future reasonableness, such as sources of input assumption;'J;'\'
in gquidelines. ' '
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13. The modifications and concessions obtained through
negotiations should be valued with reference to the unamended
contract and, where appropriate, the current and expected value of
a QF’s power.

14. Concessions sought by utilities in negotiating contract
modifications should be commensurate in value with the degree of
the change.

15. It would be a violation of our good faith requirement for
utilities to ”create” interpretation disputes as a means to force 2
QF to modify its contract, or to request disproporticnate
concessions in negotiating a settlement of interpretation disputes.

16. It is reasonable to include avchangeein the cogenerator’s
thermal host in the list of modi:xcatzons that may suggest a
project is ”essent;ally new.”

17. Where requested contract modxf;cat;ons would result in an
essentially new project, those modifications should net bhe
accepted. - _ ,

18. This rulemaking is the-appropriate‘proceeding in which to
address the execution date issue raised by PG&E and others _

'19. It is unreasonable to expect a QF to commence development
activities prior to the effective date of the purchase power
agreement. _ | . o

20. The five-year requirement'should~begin-a£ter‘the‘
agreement is'signed by both the utility and the QF. '

21l. Under certain circumstances, force majeure may extend the
five-year deadline without forteiture of the standard offer '
contract.

22. Not all progect delays resulting from delays in obta;n&ng k*Il

required pexrmits are valid claims of force majeure.

23. Deferral conditions meosed by the CEC may give rise to
valid claims of force' mageuxe, depending on the specific
circumstances.
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24. The inability to obtain transmission capacity in PG&E’s
designated area of transmission constraints is unlikely to be
viewed as a valid force majeure.

25. Any on-line date extension granted as a result of force
majeure should be limited to the duration of the force majeure and
the extent to which the QF can demonstrate that the force majeure
impacted its ability to meet contract requirements.

26. The complex factual and legal nature of force majeure
requires a case-by-case approach.

27. Utilities should carefully scrutinize each claim of force
majeure, consistent with these quidelines, and negotiate only in
instances where it is convinced that a settlement is in the best
interest of ratepayers. ' :

28. It is inappropriate to add language that adds conpliance
with the QFMP, in addition to ~“all contractual requirements in
claiming the protection of force majeure” under Guideline IXI
paragraph. _ . | ‘ -

29. Extensions of the on-line requirement should be allowed
only when deferrals are explicitly negotiated. .

30. The threshold test of via.b:.lity for all deferrals (paid
or nonpaxd) and buyouts should be more str;ngent than for other
types of modifications.

' 31l. As a general rule, deferrals and buyouts should be
considered only with QFs who have obtalned all their necessary
permits and certifications. o

32. Utilities should be givén‘the-lutitude to negotiate
nonpaid deferrals when the ratepayers interest will be served
denonstrably better by such deferral.

33. Paid deferrals and buyouts should be subject to the
Commission’s pre-approval on a. case by case basis.

4. It would be uhreasonablé,to-directiany utility to o
unilaterally ”purge” the interconnection priority list based on an -
assessment of wviability under thesevguidelines-_
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35. Resolution of interconnection disputes is beyond the
scope of this rulemaking.

36. It is reasonable to allow deferral of milestone #12 if an
on=line date deferral is negotiated.

37. Evidentiary hearings are not necessary for finalizing
our guidelines. :

38. In negotiating contract modifications with pioneers,
utilities should follow the guidance provided in D.87-08-047, and
any subsequent guidelines specifically developed for pioneers.

39. Negotiated modifications to a standard offer should be
judged by the standards and circumstances in ex;stence at the time
of the negotiations.

40. The guidelines adopted in this oxder are reasonable.

41. The guidelines adeopted in this order should eliminate the
need for either utilities or QFs to seek advance approval or
radjudication of most contract modifications.

QRDER
IT IS ORDERED that: .

1. The motions filed by Independent Power Corporation,
Bonneville Pacific COrporatlon, and California Energy Company Inc.
are granted.

2. The Guidelines for the adm;n;stration of standard offer
contracts, as revised by this decision and presented in Appendix A,
are adopted.

3. TFrom the effective date of this oxder until April 1,
1990, utilities must respond to a proposal for contract
modification of a standard offer within 30 calendar days of the
receipt of the QF’s initial proposal'or ihquify. This oxder
applies to proposals for ﬁodi:yihgfthe éontract‘language and
inquiries with regard to contract language interpretation.
Throughout the negotiating process utilities are required to
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respond to a QF’s counterproposals and inquiries in a timely
manner.

4. Consistent with the ”good faith” standards articulated in
D.82-01-103, and reiterated in this decision, when a uwtility is
unwilling or unable to accept a QF‘s proposal, the utility’s
response must contain either a counteroffer or an explanation of:

1. The specific information needed to evaluate
the proposal;

3

2. The precise difficulty encountered in
evaluating the propesal;

3. The estima.teci date when it will respond
to the proposal.

This order is effective today-.
Dated 0CT14 1988 , at San Franc:.sco, Cal:.zorm.a.

STANLEY W. HULETT
.~ President
DONALD VIAL
FREDERICK R DUDA
G. MITCEELL WILK
. IOI-IN B. OHANIAN
_ Cornroissioners

*f,csmrv THAT THIS" Decxszon" :
WAS. APPROVED BY. THE ‘ABOVE.:
comxsszom.as TODAY. L

* Vigior Waizeer, Exrcustive Dm&c}or K
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FINAL GUIDELINES FOR CONTRACT
ADMINISTRATION OF STANDARD OFFERS*

I. GENERAL CONTRACT MODIFICATIONS

1. Contract modifications requested by QFs must be
accompanied by price and/or performance concessions (e.g.. adders
such as dispatchability. voltage support. and emergency
availability), commensurate in value with the degree of the change
in the contract (from minor to major). The modifications and
concessions obtained through negotiation should be valued with
reference to the unamended contract gnQ*_xhgxg_gpnxgnzig;g_ﬁ;;;hb

defexrals and performance concessions), the current and expected
‘value of the QF’s power.

II. CONTRACT BROKERING AND NEW PROJECITS

1. The Commission recognizes that valid circumstances may
arise in which the holder of a standard offer contract may wish to
assign that contrazct to another party; The Commission does not
encourage, however, forms of contract brokering which take on a-
speculative character. UtilitieS‘neéotiating agreements with new
holders of assigned contracts should seek pricing and performance
concessions commensurate with the contract modifications requested.

2. Where the project would not be viable under the original
terms of the contract, the modifications should not be accepted.

*pdditions to the proposed gu;del;nes, issued: on July 8, 1988, are
underlined. Deletions are strucik out.
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3. Where requested contract modifications would result in an
essent;ally new project, the modifications should not be accepted.

Modifications such as signifjicant changes
in site, thexrmal load, fuel, plant size,

cogeneration themmal host, or Prlme'ROVer
technology suggest that the project is
new.’

(p) Multiple modifications to a contract
suggest that the project is new.

IIX. FIVE-YEAR ON~LINE DATE REQUIREMENT

1. The five-year on-line requirement in standard offer
‘contracts. should be enforced, and should begin when both the QF and
the utility have signed the contract.

2. Exceptions may be appropriate where the QF has
experienced a ”“force majeure” or ”uncontrollable force” within the
reaning of the QF’s standard offer contract and has complied with

all contractual requirements in claiming the protection of the
foxce majeure clause.
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4. Decisions about the applicability of the force majeure
clause will be made on a case-by-case basis. Factors to be
considered will include an examination of the factual basis of the
force majeure claim, the specific language of the contractual force
majeure clause, and whether the QF has complied with applicable
contractual requirements to give notice of the force majeure and to
nitigate the delay caused by the force majeure. The effect of the
force majeure on the utility’s obligations under the contract will
also be considered as cases arise. :

5. Events giving rise to valid claims of force majeure may
include delay in obtaining required governmental permits ¢such a&s
€Be siting permitad), depending on the circumstances of the
individual QF. However, not all proiject delavs xesulting from

‘QQ_QIQRQIEL Contract dezerral ccnditzons 1mposed by the CEC on
projects within its jurisdiction for resource. plann;ng purposes,
unforeseeable at the time of contract execution, may also be
considered force majeure. The inability to obtain transmission
capacity in PG&E’s designated area of transmission constraints is
unlikely to be viewed as a valid'force majeure.

6. In general, deferrals: ingu14u;juxL;m;§l anc buyouts
should be gonsidered only with. OFs who have obtained all of the
pexmits and certification necessarv to ao forward with their
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7. On=line date deferrals and/or contract buyouts may be
considered only if the ratepayers’ interests will be served
demonstrably better by such deferral.

8. The reasonableness of contract deferrals and buyouts will
be determined by evaluating the need for generating capacity, the
length of deferral, the costs avoided by deferring or buying out
unneeded capacity, and the benefits (both monetary and non-
monetary) granted projects acceding to deferral or buyout.

VIABILITY

1. Examination of a QF‘s viability under the original -
contract is prerequisite to modifications to power purchase.
contracts. In consmdering the QF’s viability, the utility must be
mindful of its duty to deal in good faith with the QF.
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2. No modifications to a power purchase contract should be
made if, after a reasonable examination of the QF’s viability, the
QF is determined to be nonviable. In the event that a dispute
extsts between the QF and the utiiity as. to the fhere is a genwine
question of the OF’s viability of tke §F, then negotiated
medifications to the contract may constitute a reasonable
settlement of the dispute, or the QF ﬁay choose to bring a
complaint before the Commission.

3. To determine viability the utility should examine, and
the QF should provide information on, various aspects of the QF‘s
project development including, but not limited to, the following.
Each aspect examined should be consistent with the terms of the
original contract. In assessing a project’s wiability. the utility

3 3ifi . | |
(a) A completed Project Description. and
- Interconnection Study Cost Request form.

(b) Proof of site control as defined in the
Qm. ' N

(¢) Commencement of thé'detailedv
interconnection study for the'project.

(d) Proof that the $5/kw project fee has been
establisbed in'an escrow account or letter
of credit for the project pursuant te the
QFMP or an explanation of why the QF has
chosen not to establish the project fee
and interconnection priority.i

. Proof of permit status, .such as a letter
from the permitting agency accepting the
QF’s permit application for review and any
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additional information pertaining to the
permit status.

Proof of fuel supply, such as evidence of
the existence and term of the fuel
contracts.

Evidence of feasibility of project
construction and operation within the
five-year deadline, such as a ¢onstruction
contract if one exists.

Status report of equipment procurements
including equipment procurement contracts.

Status report of engineéring and'design.
Status report of project financing,

including lendex’s commitment, conditional
or otherwise.

(END OF APPENDIX A)
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v
changes to the contract. Otherwise, IPC argues, ”a cgange without
consequence would become a vehicle by which virtually to extort a
change of consequence.”

Energy Growth requests that the guid%}anes clearly
distinguish between matters of contract modifications (which would
require concessions on the part of the QF) gm those of contract
interpretation. Energy Growth argues that/for issues of contract
interpretation (e.g., execution date, change of site within the
same parcel of land) a utility should not demand rate concessions
ecquivalent to those that would ke requéred as a condition for
obtaining a contract modification.

B. Yiabilitvy (Guideline Section IV)

In the proposed guidelines, the language requires that,
as a preregquisite, a QF must be/;v1able” under its original
standard offer before any cog;éact modifications can be made.
Paragraphs 3(2)=-(j) provide a list of project status items that the
utility should examine inpg/zermining'viability; If disputes arise
over the issue of viability, the guidelines prov;de for ”negotxated
modifications” as a reasénable settlement of the dispute.
Alternatively, the QF may bring a complaint before the Commission.

Most commenéers generally supported the objective or this.
gquideline, namely, to prohibit ”“breathing lzte" into moribund
projects via contract modifications. However, the comments
revealed significant differences of opinion regarding (1) the
appropriate criteria for determining viability, (2) the extent to
which disputes /around this issue should be settled via negotiation,
and (3) who .should determine ‘viability or bear the burden of proof.

l. What Criteria §hou%§ Be .

Sévefal commenters support the proposed criteria for
determining project viability without any changes (e.g., DRA, SCE,
SPP, CEC, /SDG&E). PG&E recommends adding an “economic viability”
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modifications to the contract as a ”“reasonable/settlement of the
dispute.” DRA proposes language changes to ¢larify that the
utility should agree to modifications as 3/settlement Qn;x_;x_;ng

OF 7

determination of its nonviability would enablT/Z/QF to negotiate

Similarly, SCE is concerned £hat the proposed language,
as written, would force the utility to negotiate contract
modifications, even if the utility/ms convinced of nonviability,
and risk disallowance in ECAC. SCE recommends that the entire
second sentence (including referégce to the conmplaint process) be
deleted.

3. Who Should Determine’ Viability

And_Beaxr the Burden/of Proof?

CSC and CalCECI obéect to placing the utilities in the
role of determining viabilﬂ&y. CSC argues that the proposed
quidelines effectively force the QF to resort to the Commission’s
complaint or other enzord%ment procedures, thereby creating unequal
negotiating power betwef& the QF and utility.

CSC and others argue that, if a quideline nmust be
adopted, then it shouﬂﬁ establish a rebuttal be presumption that a
QF is viable unless démcnstrated otherwise by the utility.

SCE, on thé other hand, believes that the burden should
be on the QF to establ;sh viability under the terms of the
unamended contract. SCE argues that this ”burden of proof”
provides insurance that the QF will cooperate and provide
information adecquate for the utility to determine viability. :

PG&E Yecommends revising paragraph 1 to include reference '
to the QF’s duty to deal in good faith. In addition, PG&E would
add language to make any negotiated amendment null and void should

the QF misrepresent or fail to disclose a material fact concerning - .

the project/status.
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on the resource planning process. Standard offers designed to
provide longer-term price certainty to QFs are based/in projections
of the resource needs of utilities at the time they are
developed.5 Inevitably, those projections will involve some
degree of error. Consistent with our principle/of ~a deal is a
deal,” we will not penalize the QF who can actrally come on line
under standard offer terms that might not, g'JZn today’s realities,
be offered to future QFs. d/7 ‘
However, we draw the line where ¥ QF’s viability is in
question. Nonviable QFs that signed up wider standard offers '

reflecting relatively high projections of enexgy and capacity needs

should not be able to ”hold on to” or “broker” their contracts as
updates to the standaxd offers yield less favorable terms. We
agree with DRA that, from a resource lanning perspective, the

ratepayer would prefer terminating ¥he failed project. The utility

would then pursue negotiations with another resource (including

QFs) at prices and terms that re ect the current resource plann;ng*

realltles.=§k4f JLU /ALf¢402f31 jmqg,p ‘"
Also, tundamental ise of the QF’ program is that‘the

Qr developer‘;ssumes all development risks. The. atepayer d:7snot-

beaxr the bg;den-or delay and/cost overruns. Th¥s premise wﬁ; one
of the main justiricationsflpr paying the QF avoided costs.

/

5 Standard Offex/#2 and Interim Standard Offer #4 are called
7long run” offers Pecause they offer fixed prices. (for energy,
capacity, or both) for a period of 10 to 30 years, while the 'short
run” standard offers (#2 and #3) pay only variable prices based on
the current valyes of energy and capacity. While Interim Standard-
Offer #4 was developed in a negotiating conference, rather than our
current OIR 2 evidentiary process, implicit in those negotiations
were the P cipants’ expectations concerning ruture trends of
energy prices and resource needs.,

S
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standard contract.

The QFMP procedure was developeld to establish
interconnection priorities in transmission-constrained areas, and
to improve overall communication of progect status between the QF
and the utility. For that purpose, the compliance regquirements
promote continuing communication of a QF’s intent to proceed. For
QFs proceeding under the original terms of their standard offer,
this approach is an effective one./ However, we reject the notion
that compliance with the QFMP, ox/the standard of ~diligent
pursuit” of a project is a suff&c;ent prerequ;s;te for any and all
modifications of a standard offer.

IEP raises the concepn that the ’checkl;st” of viability
cr;terla in Section IV. 3 of Fhe proposed guxdellnes will be
misused or misinterpreted. IEP describes s;tuatxons where a.
modification may be needed dhe to transmxss;on constraints (e.g.,
partial allocation of. transm;ss;on requxrxng down=sizing) or.
permitting requirements (e(g., perm;ts contingent upon c¢hange of
fuel or size, or both) énder both types ot ozrcumstances, a
7diligent” QF (l.e., one/that is in compllance with the QFMP and
actively pursuing project development) may need a contract
modification to ensure /continued vxabxlzty. The status of some o:
the items listed undex’ IV. 3 may be contxngent upon approval of
that change. ' ‘

We agree with IEP that each QF need not have every aspect
of the project’s rudi supply, construction, financing, and pezm;tS‘j
finalized berore.gfwtxlity can. consider a. requested modification.
The utility needs: ko consider these and other aspects as a whole
the rxeasons behind the current status of individual items.xn_lzght
of the requested ‘odifzcatxons. . AS IEP'poihts”out, there may be
certain c;rcumstances ‘where the determination of a QF’s viability
is nore subtle, and cannot be evaluated with a “~checklist”
approach. For is reason, we will add language to clarify that

the likelihood that a project w111 meet te//original terms of its
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the items presented under Section IV. 3. are not to be interpreted
to suggest that each item is separate from and independenf'of the
others. However, as discussed above, we retain items from that
list that are not contained in the QFMP.

We also add IEP’s suggestion that utilities consider the
QF’s prior track record on project developmeng//;nd PG&E’s
suggestion that the QF submit a cash flow analysis. In all cases,
however, we emphasize that the status of each item be considered to
develop a total picture of a QF’s vxabxlmty, an item should not be
administered as an ~all or nothing” scnéenlng device.

Several commenters also suggested changes or requested
clarification of our intent regarding the resolution of disputes
over viability. We do not force the utility to negotiate contract
modifications if the utility is convinced of nonviability.

Instead, we provide a forum for/settlement only if the utility is’
satisfied that there is a genudne question of a QF’s viability. We
will add language clarmfylij/that intent. '

We do not believe/that the proposed guidelines, in and of .

themselves, create a bargaining climate that differs from the
current environment in which QFs enter into contracts, and

negotiate contract mod;ﬂdcatzons- As in the past, the QF can enter:' o

into a standard offer agreement at its sole optlon, without
negotiating terms and ond;tions with the utll;ty. Where a QF
chooses to negotiate A nonstandard offer, or modify a standard
offer, the utility is required to respond‘to proposals and
negotiate in good zéith. This has not changed.: We reiterate our
expectations that/utllmtzes deal in good faith with the QF in all
contract negotzataons-(see Guideline IV).

Several commenters have requested that we impose explzc;tf
time restrictions on negot;atmons, or otherwise make allowances rorﬂ
the time involved in the negotiation process. For example, Energy )
Growth recommends that both utilities and QFs be required to ‘
respond to each other's inquiries within 10 working days. Enerqgy

/ ‘

4
v
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to accept a QF’s proposal, the utility’s respeonse must anlude
either an explanation of:
1. The specific information needed to
evaluate the proposal; oxr/

2. The precise difficulty encountered
in evaluating the proposal:; or

3. The estimated date wéen it will

respond to the proposal.

We are unwilling to déetate specific time schedules
beyond this 30-day requirement. Throughout the negotiating
process, however, utilities Axe expected and will be required to
respond to inquiries on a tamely bas;s, and to provide the
information outlined above{ As in the past, the Commission will
entertain formal complarpts raised by QFs who can demonstrate that
the utility has failed to bargain in good faith, since a utility
found not to have—bargazned in good faith stands in vzolat;on of
the Commission’s orders,

With regard to the QF’s obligations, we do not believe
that explicit time restrictions or “burden of proof” addlt;ons are
necessary. The QF/already has a streng incentive to provide
information that is adequate and accurate for a utility’s review.
Delay or uncooperativeness on the QF’s pert only results in a
protracted revie@/negotiation process, which works to the QF'sr
disadvantage. ' o
B. General comtract Modifications

Several. commenters urge us to expand the language of :
Guideline X to include specific criteria for judging reasonableness
at a !uture/&ate, ineluding sources of input assumptmons. We
disagree. /The guidelines we axe issuing today are, as in the past, -
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ghanges. (Enmphasis a.dded.)Eg
Our intent was to excuse the QF from “unanticipated” chayges in the
law, and to prevent the utilities from being placed in

untenable position of being bound to a contract that yiolates the

We do not change that policy. We agree with CE /hndlscz;
however, that not all government orders and regulAtory actions are
Yunanticipated” or “unforeseeable,” thereby quaYifying as a force
majogﬁgaeisggLunder the standard offers. In particular, we agree
withy SCE that most permitting delays are co on events and should
be anticipated by project developers when tliey commit to deliver
power to a utility. We add language to that ertect.l6

DRA argues that deferral condifions imposed by CEC are
also probably foreseeable, and should ot be specifically ‘
-1dent1£ied as a valid claim of force jeure in our guidelines. We
disagree. In the Joint CEC/CPUC Report, the two Commissions
concluded that this type of licens condztlon was not forseeable
when the standard offer terms we signed. We continue to support
that conclusion. Similarly, we suppoxt the conclusion that it was.
foreseeable that a QF in PGSE’£ transmission-constrained area mlght

not be able to obtain the negessary transmission capacity.

15 D.83=10-093, page/8l, mimeo.

16 Edlson also proposes language requiring the QF to be

in compliance with the QFMP, in addition to ”all contractual
requirements in claiming the protection of the force majeure
clause” under Guigeline III, paragrapn 2. This would: only be
appropriate if thfe contract language explicitly required- compllance
with the QFMF t¢ excuse a QF’s performance under force majeure.
This is not the¢ case. Further, compliance with some of the
specific time /requirements of the QFMP (e.g., start of
constructiony may be rendered impossible by the force majeure
event. We reject Edison’s proposed requirement.
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7. The comments filed reflect a wide range of opinion
regarding the philosophy, as well as the specifics of the proposed
guidelines. ué/

8. The standard offer contract entitles a QF to the payment
terms of that offer so long as a QF can meet all the teérms and
conditions of its contract.

9. QFs do not have an automatic right to modify a standard
offer-—nor do utilities have an obligation to agrge to any and all
requested changes to a standard offer.

10. fun tal prem%ffkgxftﬁéhb prog
developer(a;sﬁmes all “develropment risks.
11. Implicit in the assessment of rategpayer benefits to any

viable under the terms of its unamended

12. A QF can be in various stages/of project development and
still be in compliance with the QFMP. ,
13. Determination of a QF’s viagbility cannot be effectively

evaluated with a “checklist” approadh, where every aspect .of.v‘thé
project’s fuel supply, construction, financing, permits, and other
viability criteria must be finalfzed before a QF 15 cons;dered for
contract modifications. ‘

14. Requ;rlng‘negotiate ' settlements of disputes over
viability, even if the utilify is convinced of nonviability, puts
the utility and ratepayer ifi an untenable position.

15. These guideliney, in and of themselves, do not create 2
bargaining climate that differs from the current environment in
wh;ch QFs enter into cofitracts and negotiate modifications.

16. In D.82-01-103, we made clear our requirement that the
utility respond to pxoposals/inquiries and negotiate in good faith
with QFs. | | o

17. As the five~year on-line date approaches, the utilities
are in a nuch ter position to control the timing of
negotiations, yhich can work to the detriment of QFs.
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18. A QF needs to know where it stands on threshold issues,
such as viability, in oxder to proceed expeditiously in the case of
a dispute. '

19. A utility found not to have bargained in good faith
stands in violation of the Commission’s orders.

20. Delays or uncooperativeness on the QF’s part resu¥ts in a
protracted review/negotiation process, which works to the/QF’s
disadvantage.

21. Guidelines are advisory in nature. Their p mmary
function is to provide policy guidance over a wide
specific circumstances.

22. TUtilities are held to a standaxd of reZsonableness bhased
upon the facts that are known or should be knoyh at the time the
utility makes a decision.

23. The value of a certain contract mgdification or
concession (e.g., deferrals and performang€ concessions) is not
always evident by just using the “unamended contract” as a
reference. o o . :

24. A utility that requires co eSsiOns‘disproportionatelto
the modifications requested by the violates Commission poiicy-

25. It is dirfficult to dzst- gulsh clearly between contract'
Lnte:pretatlon issues and contra mod;fzoat;ons.

26. A change in the. cogengrator’s thermal host may suggest a
signiticant revision to the préject scope. ‘

27. The mere presence of a change in site, thermal load tuel L
plant size, cogenerator' ermal host or prxme mover technology

does not render it automat'oally s;gnlricant enough to consader a. ‘f‘

project ”essentially new. . ‘ .

28. Allowing the ansrer of a standard offer contract to a-
new project eliminates the developer’s risk, to the detriment of
QFs. ‘ '
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29. The Commission did not address the issue of whic
execution date starts the five-year regquirement in D.86-1 4038,
D.85-06-163, or any other decision issued by the Commission.

30. Under the language of PG&E’s Interim Standarpd Offer #4,
the effective date of the contract is the last signaXure date.

31. A QF cannot approach financing institutighs, fuel
suppliers, government entities, or otherwise pursQe project
development without a fully executed contract.

32. Force majeure is a legal doctrine tiat refers to
uncontrollable or unforeseeable circumstances or actions with would:
relieve one party of a contract from certaj obligations.

33. Under the force majeure provisitns of standard offers, a
party is excused from pertormance-to-t%f{extent‘that it has
notified the other party of the occu ce, suspended its
performance only for the period required by the force majeure, and
used its best efforts to remedy its/inability to perform. '

34. A project may be delayed as a result of force majeure but
still be able to begin operatioe/%tior to the five-year deadline.

35. In D.83-10-093, the Commission excused a QF from the rull,
burden of nonperformance in the face of ”unant;cmpated’ or |
runforeseeable” actions by 1 g;slat;ve, judlcial, and regulatory
agencies.

36. Not all governmmgnt orders and regulatory ac*zons are
unanticipated or unforeségable. _

37. Most project delays resulting from delays in obtaining
required permits are ¢gommon évents, and should be anticipated when =
the developer signs & standard offer.

38. The inability to obtain transmission capacity in PG&E‘s
designated area o transmission constraints was toreseeable at the
tlme of contract/execution.

39. Deferral conditions, xmposed by the CEc on prcjects :
within its 9§ sdlction, were not foreseeable when the current
standard offd¢r contracts were sxgned.
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40. The effect of force majeure on the utilities’ co ract
obligations depends upon the specific circumstances of eadh case.

41. A QF may be unable te comply with the QFMP dud to a force
majeure event.

42. The impact on ratepayers of excusing a QF Lor
nonperformance and delaying the on-line requirement is potentially
very significant.

43. Negotiated deferrals (paid or nonpai or buyouts,
compared to any other type of contract modification, puts the
ratepayer at greatest risk that the agreemept breathes life into a
moxibund QF.

44. Paid deferrals.puts'the ratepayer in the position of
financing QF projects in a “front load ‘ k

45. With paid deferrals and buyguts, ratepayers run the added
risk that they are paying money for | omethlng they would have
received for free.

46. The ratepayer benefits gf a paid deferral or buyout are
hlghly uncertain. ' :

47. Even after permlts/c rtifications are obtained,
ratepayers still face some rifk that a project would not have gone
rorward without the deferra)/buyout.

48. Under the QFMP, QF is entitled to maintain its
interconnection priority As long as it complies with those
procedures. ‘

49. Milestone #1d of the QFMP contemplates amendments to the
PPA, including deferxAls of the on-line date.

50. The Commisbion is not required to hold evidentiary
hearings under a emaking procedure;

51. The compent procedure adopted in R.88-06-007 has prov;ded u“

an appropriate
52. Piongers would Iail the viabillty test, since the
threshold test of a pioneer QF is economic distress.
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respond to a QF’s counterproposals and inquiries in a timely
manner.

4. Consistent with the “good faith” standarés articulated in
D.82-01-103, and reiterated in this decision, whén a utility is
unwilling or unable to accept a QF’s proposal’/the utility’s
response must contain either a counteroffer or an explanation of:

1. The specific information needed to evaluate
the proposal; /’

/
2. The precise difficulty encountered in
evaluating the proposal;/or

3. The estimated date when it will respond
to the proposal.

This order is erfective'today.
Dated - ‘//, at San-Pranciscow california.




