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BEFORE THE: PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

) ;~;”"- B. D.. thhograph, Inc., dba Gardner )
T Lithograph and Sterllnq Buszness ' )
cred;t, Inc., ) )
Complainant,, )

‘ ) Case 88-04-035 ,

vs. ) (Filed Aprll 13, 1988)
. o . o ‘ )
Southern California Edison Company, )
¢ - : o )
)
)

Defendant. -

Lincoln Gardnexr, Attormey at Law, for
Gardner L;thoiraph Inc., and Sterling
Business Credit, Inc., complaxnants.

Phillip Walsh, Attorney at Law, for
Southern California Edlson Company,
defendant.

Complainants B. D. Lithograph, Inc. (BD Litho) and’
Sterling Business Credit, Inc. (Sterling) allege‘the‘rollowihg§~
' ~ In 1986, Sterling provided financing to Ga?dner/Fuimer
 Lithograph, Inc. (G/F Litho), acquiring in return, a“securit)"
interest in G/F Litho’s’ equlpment, inventory, work in progress,
' accounts receivable, trade names, etc.
In March 1987, G/F Litho defaulted on its loan payments
to Sterling and on March 6, 1987 Sterling, with permission of G/F .
- Litho, entered the premises and took peaceful possession of the
secured collateral. After taking possession of the collateral,
Sterling contacted Southern California Edison Company (Edmson),
informing Edison that it had repossessed 1ts collateral at G/F
Litho and as secured creditor in possesslon, requested electrmc
serv1ce 1n 1ts own’ ‘name. so that it could- proceed w1th an
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orderly l;quldatlon of the collateral in order to preserve the
value of the collateral.

' on March 9, 1987, Edison sent Sterling a notzce to. make a’
depos;t, checking the box marked “Initial deposit: request—-zor your
conven;ence, we turned the electric service on priox to recexvmng
your sexrvice deposzt.

on March 11, 1987, Edison sent a letter to Sterllng
advising that it would not change service over to the name_of‘
Sterling. The letter further advised that since the business was
still operating as G/F Litho, preVious.end current bills incurred
by G/F Litho were still owing to Edison and that future energy
consumption would remain in the account of G/F Litho until proof of
a new ;dentzty acceptlng responszbzlity for the electric servxce
was made. - )

On March 12, 1987 G/F Litho filed a Chapter 11
bankruptcy. On that same date, Sterling sent a letter along with a .
check to defendant stating that it was paying the amount demanded
‘ under protest. '

In April 1987, after obtaxn;ng rellef from stay in the
bankruptey court, Sterling conducted a sale of the assets of G/F
' Litho to satisfy the debt owed to Sterling. The assets were sold
to- David. ‘Gardner (Gardner) on behalf of BD Litho which was |
-’organ;zed as a startup corporation by Gardner to re-engage ln the

lmthographlo business. :

As part of the purchase agreement between BD thho and
terllng for the assets of G/F thho, BD Litho paid Sterling the
cost of the payments demanded by and paid to Edison by Sterling and
Stexrling assigned its rights to the contested moneys paid deson tof

BD Litho.

o ~ BD Litho had no relationship whatsoever with- G/F‘Lmtho
other than the fact that it purchased the assets of G/F Litho :rom
‘ Sterllng and that‘up to approximately 12 to 15 monthS«prlor to"
‘,'March 6, 1937, Gardner, principal shareholder of BD Litho, was a
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shareholder in G/F Litho. However, after selling his entire stock
_interest. in G/F Litho to Edward Yeager (Yeager) in 1986, Gardner
had no further ownersh;p interest in G/F L;tho.

~ Cemplainants contend that the $13, 500 which Sterling was
ordered to pay to Edison reflected the anounts due Edrson.by ‘G/F
Lrthoy and that ne;ther Sterling nor BD Litho were Yiable for any
debts owed to-Edrson by G/F Litho prior to Sterlrng tak;ng
possessmon of the assets of G/F Litkho..

Sterling and BD Litho request that. Edlson,be ordered to
reimburse them the sunm of $13, 500, rerlectlng the amount the .
ut;l;ty demanded Sterllng pay on the past due debt of G/F Litho.

Edison’s answer to the complaint states the follewing:

On March 9, 1987 it notified Sterling that it was. turnmng
the requested electric service on prior to receiving a servlce
deposxt and asked Sterling to make such deposit. :

Two days latexr, Edison sent 2a letter to Sterl;ng advzsrng
that it would not change electric serv1ce over to the name of
Sterling after determining that the business was still operatrng as.
G/F Litho. Sterllng was advised that tbe account would remain in
the prior name until proof of a new entity accepting’ respons;brllty
for the electric service was furnished. o : ‘

- Sterling has never provrded Edison wmth any proof or
documentation that the subject business or the assets thereof were
transferred from one legal entity to another. -

Edison takes the position that the subject busmness has
continued to be operated as the same business and that Edison has .
'properly applied the deposit paid to it by Sterlinq agalnst the
outstandlng debt owed Edison by G/F Litho.

G/F Litho, BD Litho dba Gardner Lmthograph, and Sterling
represent alter egos of Gardner and as such should be treated as a

»‘sole entity for. purposevof payment of its electric blll-‘ (
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Ed;son contends that any change in ownership of G/F Lmtho
‘.was “done for purposes of defrauding Ed;son and therefore such a
‘ trenster should be disregarded.

' Any purchase by BD Litho of the subject buszness )
represents a contlnuatzon ©f the business of the selling,entity‘and
that since the subject business has been conducted on a continuing |
basis by the same partles, any technical change in owmership- shouldi
be d;sregarded.

Even if Sterllng, and later BD thho, were new customers,
.the claim is greatly xnflated in that most of the deposit paid has
been applied to bills whdch acerued subsequent to '
March 12, 1987. : :

'Edison alleges therefore that the compla;nt is without
merit. and should be dismissed.

Following notice, publxc hearing in the matter was held
in Los Angeles on June 27, 1988 before Administrative Law Judge
William A. Turkish, and the matter was submitted upon the receipt
of concurrent briefs on July 15, 1988. ‘

| Three witnesses were called to testify on behalf of
coqplaxnants. Two. witnesses testified for defendant. |

Frederick Bae, employed as a consultant for Sterling,
testified on behalf of complainants essentially as follows:

‘1. During the period March 6 through
approximately the middle of april, 1987,
his duties included management of the G/F
Litho account with Sterling, and as manager
of the account for puxposes of liquidation,
he had his office at the G/F Litho printing .
facility as well as at the Sterling office.

Sterling is a small commercial finance
company, securing the assets of small -
companies as collateral when granting them
loans. G/F Litho was one of many borrowers
in a creditor-debtor relationship with
Sterling. Prioxr to entering into such
creditor-debtor relationship with G/F
Litho, Sterling had no other affiliation

: w;th G/F Litho in- terms of ownersh;p or any ‘
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other interest in the company. G/F Litho
was simply a borrower from Sterling which.
put up its assets as collateral for its
loans from Sterling.

. On March 26, 1986, Sterling and Yaeger,
president and principal shareholder of G/F
Litho executed a financing statement, under
the Uniform Commercial Code, which was
filed with the Secretary of State on
Maxrch 26, 1986, in which the assets of G/F
Litho was'pledaed as collateral for the
financing provided by Sterling. Yaeger,
president of G/F Litho signed the financing
statement on behalf of G/F Litho. Yaeger
owned G/F Litho at the time.

On or about March 12, 1987, G/F Litho .
f£iled bankruptey proceedxngs and on

April 1, 1987 G/F Litho and Sterling
entered into a stipulation, approved by the
Couxt, whereby Sterling should be given
immediate relief from the automatic stay
arising from 11 United States Code (U.S.C.)
Sect. 362(a) in order to enforce any and
all rights and remedies Sterling may have
with respect to the collateral pledged as
security by G/F Litho to Sterling.

After Sterling took possession of the
assets of G/F Litho he contacted Edison to
explaln the takeover of the assets of G/F
Lithe. Edison was informed that Sterlmng
would continue to operate the business
until the assets could be sold and he was
told by Edison that they would send someone
over to read the meter and that Sterling -
would be responsible for the account from
that point on. Thereafter, Sterling
received two notices from Edison to make a
credit deposit. The exchange of letters-
from Edison to Sterling dated March 1l and
the letter from Sterxling to Edison dated
March 12, 1987, followed.

In the March 12th letter, Sterling informed
Edison that it was a financial institution
with no interest in the printing business:;
that it had repossessed its collateral at.
G/F Litho and that service would be needed
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through the auction date which at that
point was set for April 15. Sterling
further went on to notify Edison that it
had taken possession on Friday, March 6,
1987 and that they had notified Edison the
following Monday morning requesting new
service under the Sterling name. The
letter further made reference to the
additional $5,500 demanded by Edison in its
March 1lth letter resulting from an alleged
payment ,agreement made on March 5, 1987 by
G/F Litho to Edison and Sterling indicated
that it would pay that amount under protest
to forestall the cutting off of power by
Edison.

After tiking possession of the assets of
G/F Litho, Edison demanded deposits
totalling $13,500 plus the $5,500 payment.
owing to Edlson on the delincquent G/F Litho
accounts as a condition of allowing powex
to be furnished to the premises. Sterling
then paid the $19,000 total demanded by
Edlson on March 12, 1987

After Sterllng took over the assets of G/F -
Litho it used the name "Gardnex/Fulmer
thhograph/Sterl;ng Business Credlt Inc.,
credxtor in possession.”

Sterllng was not interested in operating
the G/F thhofbu51ness. Their intent was
to just keep it going to finish up various
jobs that were in pregress when it took
over the assets of G/F Litho and then to
liquidate the assets through sale.

From the time Sterling took over the G/F
Litho assets, it did not accept any new:
business. It merely continued to £ill the
existing orders in progress. Approximately
one-half the employees were let go and the
rema1n1ng production workers were paid by
Sterllng Lrom its own bank account.

In April, 1987 most of the .assets of G/F |
* were sold by Sterling to BD Litho for. = .
- $641,000. The amount of the debt" owed to
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' 3. >

Sterling by G/F Litho at the time of the
.sale to BD thho was $600, 000.

12. - Gardner was never 1nvolved in any'
‘ deallngs between Sterling- and G/F Litho.

Janet Gonser (Gonser), a credit admlnxstrator for Edlson
during the- relevant periods hereln, called as a wutness by BD Litho
and Sterling, testified essentially as follows:

1. The balance of Account No. 8420 owed by G/F
Litho at the beginning of January 1987 was
$4,551.27. On January 15, 1987, G/F Litho
was billed $3,842.64 on thls account. on
February 13, 1987 G/F Litho was billed
$4,892.98. - From Februaxy 13, 1987 to
March 6, 1987, the estimate of the bill for
electricity used by G/F Litho was in the
amount of $3,198.93. Paynents on the
account from January to March 6 totaled
$8,393.41, leaving a balance owing on
March 6 of $8,091.84 (slc).

The balance of Account No. 4063 owed by G/F
Litho on January 9, 1987, was $2,105.51.
on January 21, Edison rendered a bill for
$1,805.43. On February 28, 1987 G/F Lithe
was billed $2,032.07. From that billing
period until Maxrch 6, 1987 the consumed
energy was estimated at $853.58. Payments
on the account from January 9, to March 6,
1987 totalled $3,911.22, leaving a balance
owed by G/F Lmtho, on March 6, 1987 of .
$2,885.37. Adding that amount to the 8420
Account totals $10, 977 21 owed by G/F :
thho.

Of‘the $19,000 paid by Sterling on
March 12, $8,022.49 was applied toward
electric energy used by Sterling after
 March 6, 1987. The remaining $10,977.21
was applied against the outstandlng G/F
Litho obligation. .

On March S, 1987, Gonser negotiated a
payment plan with G/F Litho on their
outstanding-debt, in lieu of requiring then
to post a cash deposit of $13,500. A -
~‘payment or sb,soo was to be’ pald on
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March 12, 1987. Until she received the

" letter from Sterling dated Maxrch 12, 1987,
Gonser had no knowledge that the business
had ceased operating as G/F Litho.

‘ David Gardner (Gardnexr), called as a witness by BD Litho
and Sterling, testifigd essentially as follows:

l. Gardner is president and sole shareholder
of BD Litho. Gardner was formerly
president and a 50% shareholder of G/F
Litho from 1959, when that company was
incorporated, until March of 1986. In
March 1986, both Gardner and Orbie Fulmer
(Fulmer), the other principal shareholder
of G/F Litho, sold their entire shares in
the company to a Mr. Ed Yeager (Yeager).
The terms of the sale included an
enployment contract with the company.
Following the sale to Yeager, neither
Gardner nor Fulmer retained any interest in
G/F Litho. Gardner was initially employed
as sales manager and thereafter became a
salesman for the company. He introduced
the Declaration of Purchase Intent dated
March 15, 1986 (Exhibit 5) signed by buyer
Edward J. Yeager, and sellers David G.
Gardner and Orbie Fulmer.

Prior to the time that Gardner and Fulmer
sold their shares in G/F Litho to Yeager,
G/F Litho never had any business dealings
with Sterling.

On March 6, 1987 representatives of
Sterling came to the offices of ¢/F litho
and took possession of all the assets.
Gardner was asked by the representatives to
stay on and assist them in preserving the
value of the assets. Since Gardner had a
great many customers from whom he had taken
printing oxders, he felt it was in the best
interest of everyone that such work be
completed in oxrder to protect the assets
and his customers’ confidence in him. -
- Gardner assisted Sterling in completing
work that was already in progress when
Stexling took over. = O o
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Shoxtly thereatter, Gardner formed BD Litho
(he and his wife are the sole shareholders)
and entered into negotiations with Sterling -
for the purchase of some of the equipment
of G/F Litho. Gardner also purchased two
pieces of equlpment from two other
creditors of G/F Litho. In order to
finance the purchase of the assets Gardner
had to refinance his home to obtain the
necessary cash required in addition to
obtaining a loan from Sterling for the
balance.

As a result of G/F¥ Litho losing its assets
and .ceasing to exist, Gardner lost $200,000
on an unsecured note received from Yeager ‘
when Gardner sold his stock in the conmpany
to Yeager.

Since BD Litho purchased the equlpment from
Sterling it has been engaged in the
printing business at the same location. It
has been paying its electric bills
regularly and faithfully.

After Sterling assumed the assets of G/F

Litho no new printing work was accepted by

Sterling. The only work performed while

Sterling was in possession was the

completion of orders that were previously
3 obtained by G/F thho.

n L4 - .
The issues presented are:
1. Whether a secured creditor in possessxon of a defaultmng

corporate debtor’s assets is lxable foxr the debts of the deraultlng o

corporate debtor; and

' 2. Whether a new corporate entity engaged in the same type
of ‘business and occupylng the same premises as a default;ng ‘
corporate. debtor ;s liable for the debts of the default;ng debtor

" where none of the shareholders oxr officexrs of the new corporatlon,,

are shareholders or oftzcers.of the defaultlng corporatlon.(
' The general rule is that where one corporation sells or
: otherwise transfers-all of. 1ts assets toaanother corporatmon, the;~

A
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latter is not liable for the debts and liabilities of the
transferor. There are four well recognized exceptions to this
general rule under which the purchasing corporation becomes liable
for the debts and liabilities of the selling eorporetion~
(1) Where the purchaser expressly or. 1mp11edly
agrees-to—assume such debts;

(2) Where the transaction amounts. to a
conscolidation ox merger of the ‘
corporat;ons,

(3) Where the purchas;ng corporatleh is merely
a gontxnuet;on of the selling corporatlon,
and , :

(4) Where the transaction is entered into

fraudulently in ordexr to escape lxabllmty
for such debts.

 We conclude that,the facts of th;s case are Lnsurrxcment
to; warrant brxnging them within any of the rour settled exceptlons
. of the general nonliakility xrule.

There was no contract, expressed or 1mplxed on the part
of. Sterllng or BD Litho to pay the debts of G/F Litho. The taking
of the assets of G/F Litho by Sterling was neither. a consolidation
nor a merger. Likewise, we find no fraud on the part of Sterling.
Nor can it be said that the taking of the assets by Sterling was
thhout adequate consideration in view of the fact that G/F Litho
had received considerable financing from Stexling and had defaulted
on'said loans. ' Finally, it cannot be stated that because Sterling
tobk‘pessession‘ef'the assets of‘G/E;LithoAand‘completed'werkVin
 progress, that Sterling was a mere.continuation or reincarnation of
the rormer corporation.

‘Sterling is in the f;nanc;al busmness and not in the
printlng busxness and only completed work already in progress when ‘
it took over the assets in order to. enhance the accounts receivable
_assets of G/F thho-which it held as collateral for the deraulted
‘loan. We flnd no consmderatlons or publ;c policy, on the facts
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here shown, that would compel the lmp051t1on,o£ G/F Litho’s
“liability to Edason upon Sterling.. .

In consxderang the factS-relatlve to BD Litho ox Gardner,
we likewise find no basis upon which liability for the debts oL G/F

Litho can be imposed upon BD Litho or Gardner. BD Litho is a newly
formed corporation which purchased some of the assets of G/F Litho

from Sterlang for a valuable consideration. The facts do not

support a finding of any exception to the general rule with respect

to BD Litho. From March 15, 1986 when Gardner sold has entlre
share of stock in G/F Litho to Yaeger and thereafter became an
employee salesman of G/F Litho, he never assuned, either expressly
or impliedly, the llablllty of G/F Litho.

The $5,500 payment made by Sterlxng to. Edason was not thet-»

ult of any agreement entered into between Sterlang and Edlson,
but rather an agreement entered into between officials of G/F’ thho
and Edl orn, prior to the takeover of. G/F Litho’s assets by
Stexling. The fact that Sterling took over the assets of G/F Latho
the day followzng the payment agreement between Edison and G/F
Latho does not ampose any oblmgatlon upon Sterling. Thus the.
$5 500 payment demanded of and paid by Sterling on March 12, 1987
should be returned. Likewise, Sterling is entitled to a return of
the $13,500 credit_depos-t paid to Edison on March 12, 1987, less

any amount owing to Ediscn on and after March 6, 1987 for electrio \

energy used by Sterling.

. Comments to the ALY oroposed decision were filed by.
Edison.  Edison commented that Ordering Paragraph 1 could be
interpreted as‘reqﬁiring the payment of interest on the entire
amount paid by Sterling and that it should be made: clear that the
money pald by Sterling that was applied to electric. consumptaon by
‘Sterl;ng is to be deducted from the total before computlng ‘
latereat, In addition, Edison po;nts out that Ordering. Paragraph 1
makes reference to amounts. owing Edason by Sterlang for electrlc

energv consumptaon from March 6, 1987 to. Aprxl 14 1987 whale there

j-'
v
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- is no spec;t;c endxng date in the reference on page 1l of the
: decmsson-_ As Edison’s comments . are valid, the Conclusion of Law.
and Orderlng Paragraph 1 below wmll ‘be changed to reflect these
‘comments.

{ndi of Fact |

1. - Gardner and Fulmer were the two pr1nc1pal shareholders.of
. G/F: thhoﬂfrom 1959 until March 1986- ‘ '

2. In Maxch 1986 Gardner and Fulmer sold thelr entire shares
of stock in G/F L;tho to Yaeger. Arter the sale ne;ther Gardner or. .
Fulmer retained any interest in G/F thho. ‘
3. After ‘the sale of stock to Yaeger, Gardner was-retalned
by the corporation as a salesman. ‘ ‘ :

4. On March 25, 1986, Yaeger, president‘of G/F Litho, and
Farhad Motia, president of Sterling, executed a financing statement:
pursuant. £o the California Uniform Commercial Code for the _
‘f;nanczng given G/F Litho by Sterling in which all of the assets o£«
G/F Litho were pledged as collateral for such financing. \

S. On March 6, 1987, the amount of money owing to Edison for
consumed electrical energy by G/F Litho was $10,977.21.

6. Fo’lowzng notice to Edison, Sterl;ng took possessmon of _
the assets of G/F Litho due to the default of G/F Litho on the debt
owed to Sterling. : :

7. After .aklng possessxon of the assets of G/F thho, B
Sterling laid off most of the employees of G/F Litho, but retained |
'some employees in oxder to complete work already in progress. Thxs’
was done to protect its security xnterest in the accounts
receivable of G/F‘thho. '

§. On Maxch 12, 1987, Sterllng paid Ed;son the sum or
$19,000, as demanded by Edison, in orxder to complete the work which
was in progress when it took possesslon of the assets of G/F thho.
, 9. In April 1987, Sterling sold some of the assets it ‘
possessed to BD Litho for $64l 000. The pres;dent and prmnc;pal

| shareholder of BD Litho is Gardner- . ¥
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”:llabllltf, either expressed or, melxed, :or ‘the debts of G/F thho
- conclusion of Iaw : . . . P
.. .. Since Sterl;ng, BD thho, nor Gardner ever assumed the‘;ffl

llabxlltles of G/F Litheo, and the facts do not fall w;th;n any of
the exceptions to the general rule of lmablllty Of successor
entities so as to impose. llabzllty upon them, the moneys pa;d by
Sterling to Edison should be reimbursed to Sterllng less’ any o
charges for electrlcal energy used by Sterllng from March 6, 1987.w'

IT IS ORDERED that:

- 1. Southern California Edison cOmpany (Edison) shall
re;mburse the sum of $19,000 to Sterling Business credlt Inc.
(sterllng), less ‘any amounts owing Edison by Sterling for electr;c“,
energy consumn lon on and alter Mhrch 6, 1987, plus Lnterest on any
rema;n;ng balance. : o

2. The ccmpla;nt is granted as set forth above.;‘
This order becames‘effectlve 30 days from today. R
Dated NOV 9 1988 - *", at San Franc1sco' Callfornma.

JOHN B OHANIAN " .

‘ Cbumﬂnhnu!&'"

1 CERTIZ "'HAT TH!S DECIS!ON |

WAS APPROVED.BY- THE ABOVE~
ss'ox"'as TODAY

R

\..:'rur vJeumr, /J 3 Dtrecror x
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Sterling by G/F Litho -at the time of the
sale to BD Litho was $600 000.

Gardner was never involved in any /
dealings between Sterling and G/F Litho/

. Janet Gonser (Gonser); a credit administrator for Edison
during the relevant periods herein, called as a wikness by BD Lithe
and Sterling, testified essentially as follows:

1. The balance of Account No. 8420

: Litho at the beginning of Janua
$4,551.27.
was billed $3,842.64 on thls
February 13, 1987 G/F Litho
$4,892.98. From February 13/, 1987 to
March 6 1987, the estimate Af the bill for
electricity used by G/F Lifho was in the
anount of $3,198.93. Payfents on the
account from January to Maxch 6 totaled
$8,393.41,. leaving a ba
March 6 of $8,091.84 (s4c).

The balance of Accoung No. 4063 owed by G/F
Litho on January 9, Y987, was $2,105.51.
Oon January 21, Edison rendered a bill for
$1,805.43. On Febrliaxy 28, 1987 G/F Litho
was.billed'sz 032.07. From that billing
period until Marcy 6, 1987 the consumed
energy was estimyted at $853.58. Payments
om January 9, to March 6,

_ +911.22, leaving a balance
owed by G/F Liyho, on Maxrch 6, 1987 of
$2,885.37. Adlding that amount to the 8420
Acggunt totalg $10,977.21 owed by G/F
Litho. .

O0f the $19,000 paid by Sterling on
March 12, $8,022.49 was applied toward
electric ergy used by Sterl;ng atter

987. The remaining $10,977.21
was app ed aga;nst the" outstand;ng G/F
Litho lxgatxon.

dxng debt, in lieu of requiring. them
st .a-cash deposit of $13,500. A
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March 12, 1987. Until she received the
letter from Sterling dated March 12, 1987,
Gonsex -had no knowledge that the busines
had ceased operating as G/F Litho.

David Gardner (Gardner), called as a witngss by BD thho
and Sterling, testified essentially as follows:

1. Gardner is president and sole sh
of BD Litho. Gardner was formexr

lncorporated, until March of 6.

March 1986, both Gardner and/Orbie Fulmex
(Fulmer), the other princip shareholder
of G/F Lithe, sold their eptire shares in
the company to a Mr. Ed Ygager (Yeager).
The terms of the sale ingluded an
employment contract wi the company.
Following the sale to Yeager, neither
Gaxdner nor Fulmer ref@ined any interest in
G/F Litho. Gardner was initially employed
as sales manager and/ thereafier became a
salesnan for the cofipany. He introduced -
the Declaration of/Purchase Intent dated
Maxrch 15, 1986 ( ibit 5) signed by buyer
Edward J. Yeager,/ and sellexs David G.
Gardner and Orbj Fulmer.

Prior to the time that Gardnef and Fulmer
sold their shiares in G/F Litho to Yeager,
G/F-Lethowne r had any business dealings

e offices of G/F litho and took
possession of all the assets. . Gardnexr was
asked by/ the representatives to stay on and
assist fher in preserving the value of the
assets/ Since Gardner had a great many
custogers from whom he had taken printing

» he felt it was in the best interxest
of e eryone that such work be completed in
ord r to protect the assets and his
cugtomers’ confidence in him. Garxrdner
aspisted Sterling in completing work that

s.already in progress when Sterling teok
er. , i




Shortly thereafter, Gardner formed BD Li¥ho
(he and his wife are the sole shareholdgrs)
and entered into negotiations with Steyling
for the purchase of some of the equipplent
of G/F Litho. Gaxdner also purchased two
pieces of ecquipment from two other
creditors of G/F Litho. In orxder ¥o
finance the puxchase of the assety
Gardner had to refinance his hom¢ to obtain
the necessary cash required in ¥ddition to
obtaining a loan from Sterling/for the
balance.

As.avresult of G/F'Litho~lo ing its assets
and ceasing to exist, Gardper lost $200,000
on an unsecured note receyved from Yeager

when Gardner sold his stetk in the company

to. Yeager.

Since BD thhorpurcha d the equlpment from
Stexling it has been Angaged in the
printing business at/the same location. It
has been paying its/electric bills
regularly'and faitlifully .

After Sterling asgiSumed the assets of G/F
Litho no new printing work was accepted by
Sterling. The ¢nly work performed while
‘Stexling was possession was the
completion of forders that were prevmously
obtained by /F Litho.

corporate debtor’s assgts is liable :or the debts of the defaultlrg”
corporate debtor, an

2. Whether a fiew corporate entity engaged in the aame type
‘of business and oc pyxng the same premises as a deraultlng
corporate debtorx xé liable - for the debts of the default;ng debtor
where none of the/ shareholders or officers of the new corporatxon
are shareholdexﬁlor offlcers of the defaultzng corporat;on- .

The eneral rule is that where one corporatlon sells or’

otherwise trapsfers all of lts};ssets to another corporation, the |
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here shown, that would compel the imposition of G/E 'E;ho's
‘liability to Edison upon Sterling. | .
~ In considering the facts relative to,BD Litho or Gardner,
we likewise find no basis upon which lmab;lmtf/zor the debts of G/F .
thho-can,be imposed upon BD Litho or Gar@yer. BD Litho is a newly
formed corporatxan which purchased some of the assets of G/F Litho
:rom»Sterllng for a valuable consideration. The facts do not
suppoxt a finding of any exception to the general rule with respect:
to BD. Litho. From March 15, 1986 when Gardner sold his entire
share of stock in G/F Litho to Yaegexr and thereafter became an:
employee salesman of G/F Litho, he nevexr assumed, elther expressly
or inpliedly, the lmabll;ty of 67F Litho.
' ‘ The $5,500 payment made by Sterling to Edison was not the
resuit'of any agreement entered into between Sterling and Edison,
- but rather an ag:eementfenseéed into between officials of G/F Litho
- and Edisen, prior to the spkeover of G/F Litho’s assets by
 Sterling.  The fact that Sterling took over the assets of G/F Litho
the day‘following the payment agreement between Edison and G/F
thho does not impose dny obligation upon Sterling. Thus the
$5,500 payment demandéd of and paid by Sterlxng on March 12, 1987
should be returned. Likewise, Sterling is entitled to a return of
the’ $13,500 credxt eposit paid to- Edison on Maxch 12, 1987, less '
. any amount owing td Ed;son on and atter March 6, 1987 for electrzc
‘ energy used by St rlxng.

_ rch 1986 Gardner and Fulmer sold their entlre shares=
. of stock 1n G F thho to Yaeger. Azter the sale ne;ther Gardner or
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. On March 25, 1986, Yaeger, president of G/F Liéggj/and
Farhad Motia, president ot Sterling, executed a finaﬂédng statement
pursuant to the california Un;:orm ‘Commercial COde/éor the
financing given G/F Litho by Sterling in which afi of the assets of
G/F Litho were pledged as collateral for sucd/fxnanczng.

5. On March €, 1987, the amount of money owing to Ed;son
tor consumed electrical energy-by G/F thEc(was $10,977.21.

6. Following notice to Edison, Sterling took possession of
the assets of G/F‘Lmthordue to. the deraﬁat of G/F thho on the debt
owed to Sterling.’ :

7. After taking possession of/the assets of G/F L;tho, )
Sterling laid off most of the employees of G/F Litho, but retained
some;employees in order to complefe work already in progress. - This .
was done to protect its security/interest in the accounts
receivable of G/F Litho. ‘

i8;f on Maxch 12, 1987, Sterllng paid Edison the sum of
-$19 000, as demanded by Edisoh, in order to complete the work whxch
was in progress when it todk’possessmon of the assets of “
G/¥ thho. ‘ - , :

9. In Aprxl 1987 erling s0ld some of the assets it
_ possessed to BD thhorfor/$641 000. The pres;dent and prlnc;pal

shareholder of: BD Litho /n.s Gardnex.

B 10-. Neither Sterling, BD L;tho, or Gardner assumed any
llabllity; elther expy ssed or implied, for the. debts of
G/F L@thOw -
QQnSInELQnJMLJBn!
. Since Ste ing, BD Litho, or Gardner never assumed the
- liabilities of G/kaxtho, and the facts do not fall within any of
the exceptions to the general rule of liability of successor
entities so as to /impose liability upon them, the moneys. paid by
'Sterling to Edison should be relnbursed to Sterling less any
charges for elect&ical energy used by Sterl;ng from Maxch 6, 1987~
- to the. date of sale of the assets to BD L;tho, on- Aprll 14 1987.ﬂ‘”
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" QRDER

IT IS ORDERED that: . ‘
1. Southern Caleornla Edison Company (deson) relmburse ‘the
sum of $19,000 to Sterl;ng Business Credit, Inc.. (Sterllng), plus
interest and less any amounts owing Edison by Ste¥xling for electric
enexrgy consumpt;on from March 6, 1987 to April/l4, 1987.
2. The complaint is granted as set f£o Cabove.
This: order becomes effectzve 30 days from today. -
Dated _, Sa Francxsco, Californla. :




