ALJ/JICG/teq

i
f‘ |1" N

Decision 88 11 028 NUV 9 1983 UUUQ'U\JL\J{S

BEFORE THE PUBLIC UTILITIES COMMESSION OF THE STATE OF CALIFORNIA
‘GEORGE/M. SAWAYA,

.. Complainant,

Case 86-07-013

e,
m T (Filed July 7, 1986)
PACIFIC BELL, | o

- Defendant.
(U-lOOl C)

sl Mol el Nl Nl sl N il Nt o N

A w ., for himself,
complainant.

. Attorney at lLaw, for
Pacific Bell, defendant.

OPINION

Complainant charges that Pacific Bell (Pacific)
misrepresents its Touch-Tone service by claiming that it permits
faster dialing. Complainant also alleges that this statement is
untrue in territories served by step-~by-step central offices, such
as in Pollock Pines where he xesides. Complainant asserts that he
relied on the statement and became a Touch-Tone subscriber. He
claims to have discovered that Touch-Tone is not worth subscribing
to. On behalf of all Touch-Tone subscribers in such texritories,
he seeks an ordex requxrxng corrective advertising and the payment
of refunds. _

Pacific’s first pleading combines an answer and a motion
to dismiss. In its motion Pacific argues that the complainant
challenges the reasonableness of a rate, a cause of action that
may be pled only by 25 customexs or by ome of the elected officials
specified in Public Utilities (PU) Code § 1702. It.also-argues
that the COmmission has no jurisdiction to entertain a class
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action, because it has no specific statutory authority. Finally,
Pacific contends that it has done nothing unlawful. It alleges in
its answer that Touch-Tone dialing is faster than dialing with a
rotary 4instrument and that the complaint is frivolous and should be
dismissed without hearing. S
Xbe Heaxing

Hearing was held in Placerville on November 12 1986
before Adninistrative Law Judge Gilman. Complainant testified for -
himself. Pacific called an engineering and a marketing witness.

Complainant testified that he read a pamphlet describing
defendant’s sexvices. It stated that Touch-Tone service would
enable him to place calls faster than with a rotary dial sexvice.
Relying on that representation, he subscribed, paying the $5.00 |
connection charge. When he was unable to sense any difference in
service, he consulted Pacific’s service representatives. They led
him to believe that there had been a delay in connecting him to the
new service. After allowing sufficient additional time for Pacific
to complete any installation procedure, he again complained that
there was no improvement in service. He then realized that
installing the service did not involve any physical change to his
dialing path but merely a change in billing. At his :equest,' ‘
Pacific cancelled his service and refunded all he bad paid for it,
including the connection charge.

| Complainant’s instrument is manufactured and sold by a
non~-utility. As with most modern instruments, it offers both tone
and pulse modes. In the pulse mode the telephone simulates the
pulses of a standard rotary dial instrument. Even though his
subscription to Touch-Tone sexvice is cancelled, he trequently
dials using the tone, rather than the pulse, mode.

Pacific’s engineering witness testified that complainant
and otber residents of Pollock Pines are served by the Cedar Grove
central office, a step-by-step office. Since such central offices
are not designed to respond to Touch~Tone dialing, an additional
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mechanism (Convert-A-Pak) has been added to deal with Touch-Tone
dialers. Convert-A-Pak converts tones to simulated pulses that
step-by-step equipment can use to establish a calling path.

He stated that Pacific is studying several devices that
would allow step-by-step offices to identify a non=subscriber using
tone dialing; it has not, however, installed any such devices.
(Cedar Grove is scheduled to be upgraded to electronic switching in
1990; such a central office, like all others with modern ecquipment,
will prevent a customer from using tone dialing unless he is a
Touch—rone subscriber.)

The witness conceded that in step-by-step terrxtory-

(1) all subscribers may avail themselves of Touch-Tone service,
whether they pay for it or not; and (2) there is no physical change
to a subscriber’s line when he is added to or removed from the list
of Touch-Tone subscribers. '

The engineer described a test he conducted with a dual
mnode phone. He found that the instrument in tone mode completed

calls sonmewhat faster than in pulse mode.

Pacific’s marketing witness testified that in the next
edition of the pamphlet, the statement concerning faster dialing
will be qualified~by the words ”in most areas.” She does not
believe that the current déscription is misleading: however,
Pacific has decided to make the change to prevent mistakes. She
believes that Pacific has no obligation to tell Touch~-Tone
subscribers in step-by-step territory that they may receive the
same sexvice free. | |

She calculates that 47% of customers in step-by-step
offices subscribe to Touch-Tone service; this is about 1.5% of
Pacific’s total customer base. ' '

-Backgxound

In Decmsxon (D. ) 84-06-111 in Application (A.) 82-11-07
(et al ), the Commission con51dered whether to price Touch—Tone ,
serVice_as a part of the_basic phone serv1ce, in other words,.the
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question was whether to provide Touch-Tone #“free” to all
subscribers. The Commission recognized that providing the service
would add substantially to Pacific’s cost of service. Since free
utility service is no freer than the proverbial free lunch, this
alternative would have required all customers to help recoup the
costs, raising the charge for basic telephone service by over $1.00
per month. The Commission rejected this p:oposal,‘préterring'to‘
keep the cost of basic telephone service as low as possible. It
decided instead that Touch-Tone should continue as an extra-cost
option, with each user bearing a share of the cost of providing the
sexvice. | _ _ .
| The Commission did not consider in D.84=-06-111 how to
implement Touch-Tone in territories such as Cedar Grove, where the
hardware does not respond to tones or permit Pacific to distinguish
between Touch-Tone subscribers and non~-subscribers using tone mode
phones. Consequently, Pacific implemented D.84~06-111 in those
territories without Commission guidance. -

Reasonableness of the Rate

Even if complainant had expressly asked us to term;nate
for unreasonableness the Touch-Tone charge in step-by—step
territories, we could not entertain his request. PU Code § 1702
provides, in part: -

“No complaint shall be entertained by the
commission, except upon its own motion, as to
the reascnableness of any rates or charges of
any...telephone corporation,’ unless it is
signed by the mayor or the president or
chairman of the board of trustees or a magor;ty
of the council, c¢ommission, or other
legislative body of the city or city and county
within which the alleged violation occurred, or
by not less than 25 actual or prospective
consumexs or purchasers of such...telephone
sexrvice.”
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Complainant neither obtained the signatures of 25 customers nor did
he obtain the support of any elected officials. We therefore have
no authorzty to entertain his complaint questioning the - ‘
reasonableness of the existing charge for Touch-Tone service in
step-by-step territories. '
| Furthermore, PU Code § 734 provides, in part:
#No order for the payment of reparation upon the

ground of unreasonableness shall be made by the

commission in any instance wherein the rate in

question bas, by formal finding, been declared

by the comm;ss;on to be reasonable...”

Since the rate for Touch-Tone service was declared
reasonable in D.84-06-111, the Commission, if it is to comply with
§ 734, may not order reparation to be paid to complainant. In any
event, Pacific has refunded to complainant everything he paid for
Touch-Tone service, including the installation charge.

' Complainant also seeks an order requiring Pacific to
refund Touch-Tone charges to other similarxly situated customers.
Neither the PU Code nor our rules contain any provisionsytor class
action complaints, beyond the 25 customer rule, supra. Since
complainant has not complled with § 1702, he is in no posmtlon to
represent the interests of anyone but himself. Moreover, § 734
would have prevented us from granting reparations or refunds to
similarly situated customers, even if complainant had complied with
§ 1702. ( , ‘ o

3 . s

COmpla;nant asserts that Pacific’s bill insert was
m;slead;ng when it promised faster dialing to Touch-Tone customers.
Pacific has now corrected the description of Touch-Tone in its
~What’s Available” pamphlet; it no longer suggests that Touch-Tone
will produce faster dialing in all situations. To the extent that -
complainant seeks a change in this pamphlet, Pacific has satlslfled
his complaint. As for complainant’s demand for corrective .
advertising, we kmow of no principle of law that requires a publ;c“
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utility to 1nform~customers how to obtain service without paylng
for it. .
rouch=T i . in St by=St itori
This complaint proceeding is not an appropriate

procedural vehicle for exploring and resolving the concerns raised
by complainant. We believe, however, that those concerns. requlre
further inquiry. The questions of the charge for Touch-Tone
sexvice and the potential modernmization of all Pacific’s central
offices have been raised in I.87-11-033. If the issue of
Touch-Tone service in step~by-step territories is unresolved in
that proceedlng, we may direct further study or testlmony on the
issue.
| 1. Pacific’s advertising no longer suggests that Touch-Tone
pexmits faster dialing in all c¢ircumstances.
| 2. Defendant has satisfied the part of the complaint that
alleges that its pamphlet is misleading.

3. The complaint is not sigmed by an elected official or by
25 customers.

4. Pacific has xefunded to complainant all of the charges he
paid for Touch-Tone service.

5. The Touch-Tone ¢harge was found reasonable in .
D.84-06~11l.
Conclusions of Law

1. Pacific'is.not.required by law to inform customers how to
use Touch~Tone service without paying for it. Pacific should not
be required to inform its customers in step-by-step territory how
to by-pass Touch-Tone service. |

2. The Commission may not entertain this complainant’s
charge_that the :ate for Touch-Tone service is unreasonable.
3;;-COﬁpldinan;,ha$ no standing to pursue.reparetionstfor‘
others.. ' I e
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4. Complainant has failed to state a cause of action within
the jurisdiction of the Commission. . |

5. To the extent that Pacific has satisfied complaxnant'
demands the complamnt is moot.

6. The complaint should be dismissed.

OQRDER

IT IS ORDERED that:
1. Parties are put on notice that the Commission may revisit
the issue of Touch-Tone service in step-by-step territories should
the outcome of I.87~11-033 leave the issue unresolved.

2. The complaint is dismissed.
This order becomes effective 30 days from today. ‘
Dated November 9, 1988, at San Francisco, California.

STANLEY W. HULETT -
President
DONALD VIAL
FREDERICK R. DUDA
G. MITCHELL WILK
JOHN B. OHANIAN .
Commissicners

C’"RTIFY-THA"' ™S oec:saou c

WAS "ARPROVED..BY: THE ABOVE. .-
COMM.SV.OMR.:: TODAY. . - v '

N 7&. //J,U’

Vi Wm....c.r, Sxeoutiva Dorcctor
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3. Complainant has neo standing to pursue-reparationsrzdr
pthers. \ Co .
, CQmplazna“t has failed to state a cause of actlon within -
the jurlsdlctxon of the Commission. '

5. To the extent that Pacific has satisfied complaxnant's
demands the complaint is moot.

6. The Commission staff should be directed to study the
issue of Touch-Tone service in steé-by—step territories and to
raise that issue in a general raﬂg proceeding for Pacific at the
earlzest opportunzty. C

7.. The complalnt should be dlsm;ssed.

QRDER

IT IS ORDERED that'

1. The D;v;sxon of Ratepayer Advocates is dlrected to study '
the issue of Touch-Tone séfvace in step-by—step territories and to
‘raise the 1ssue in a general rate proceeding for Pac;fzc at the
earliest opportunity.

- 2. The compla;nt/zs dmsm;ssed.
This order becomes e:fectxve 30 days from today. .
Dated / -, at San Franc;sco, Calltornza-,
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2. The Commission may not entertain this complaina
charge that the rate for Touch-Tone service is unreaso

3. Complainant has no standing to pursue reparar¥ions for
others. : . ' /-
4. Complainant has failed to state a cause action within
the jurisdiction of the Commission.

5. To the extent that Pacific has satis ed complainant's
demands the complaxnt is moot.

6. The complaint should be dismisse

QRDER

IT IS ORDERED that:

1. Parties are put on notic¢ that the Commission may
revisit the issue of Touch-Tone gbrvice in step-by-step terxitories
should the outcome of I.87-11-073 leave the issue unresolved.

2. The complaint is disfhissed.

This order becomes effective 30 days trom today.
Dated _ . » at San Francisco, California.

STANLEY W. HULETT
President
DONALD VIAL _




This complaint proceeding is not an approprlate
procedural vehicle for exploring and resolyéng the concerms raised
by complainant. We believe, however, that those concerns require
further inquiry. In the context of a géﬁexal rate proceeding the
questions of form of service for Touch-Tone customers in
step-by-step territories, rate level/éor such service, rate design,
and revenue allocation may be considered together with similax
questions raised by other classes ©f service. We will direct our.
Division of Ratepayexr Advocates téostudy the issue of Touch-Tone
service in step-by-step territo;ies and to raise that issue in a
general rate proceeding for Pacific at the earliest opportunity.

rindings of Fact

1. Pacific’s adverti§ing no longer suggests that Touch~Tone
permits faster dialing in all circumstances. ‘
2. Defendant has satlsfaed the part of the complaint that
alleges that its pamphlet/zs misleading. _
3. The‘complalnz g not signed by an elected'official‘or by
25 customers.
4. Pacific has refunded to complainant all of the charges he
paid for Touch-Tone service.
: S. The Touch-mone charge was fonnd reasonable in
D.84-06-111.
conclusions of Lav / |
1. Pacific is not required by law to inform customers how to.
use”Touch-Tone seerce without paying for it. Pacific should not
be required to lniorm its customers in step-by—stepnterrltory how
to by-pass Touohrrone service.
2. The Commission may not entertain this complainant 2
charge that thq/rnte'for Touch-~Tone service is unreasonable.

/
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This complaint proceeding is not an apgropriate
procedural vehicle for exploring and resolving Ahe concerns raised
by complainant. We believe, however, that se concerns reguire
further inquify. In the context of a genery¥l rate proceeding the
questions of form of sexvice for Touch-Tong customers in
step-by-step territories, rate level for/uch service, rate design,
and revenue allocation may be considered together with similar
questions raised by other classes of sérvice. The cuestions of
the charxge for Touch-Tone service and the potential modernization
of all Pacific’s central offices haye been raised in I.87-11-033.
If the issue of Touch=Tone service/in step-by-stepvterritories,is'
unresolved in that proceeding, we/may direct further study or
testimony on the issue.

Findings of Fact _ |
1. Pacific’s advertisiyg no longer suggests,that Touch—Tone
permits faster dialing in alY circumstances..
2. Defendant has satjlsfied the part of the complaint that
alleges that its pamphlet fs misleading. :
3. 7The compla;nt i \not signed by an elected of!icial or by
25 customers.
- 4. Pacific has rgfunded to complainant all of the cbarges he
paid for Touch-Tone sefvice. '
. 5. The Touch-w ne chargo was found reasonable in
D. 84-06-111.

_ 1. Pacific s not required by law to inform customers how to
use Touch-Tone sefvice without paying for it. Pacific should not
be required to i torm its customers in step—by-step territory how




