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Decision 88 12 ooa | DEc 5 issa

ar

Order Instltutlng Rulemaklng concernlng )
the ratemaking treatment of capital - ) ;
‘galns.derxved from the sale ofa = - . Y ' ‘ ‘
public utility distribution: system ) R- 88—11-041 A o
- serving an area amnexed by: . ) (Fxled November 23, 1988)
a munmczpalzty or. publxc entlty. ) R o

)

- The Comm;ssxon nas been. xnformed of clerxcal errors. wh;ch o
occurred during the printing of Order Instltutzng Rulemaklng (R.).f"‘”
88-11~041. More specifically: ‘ S A

’ 1, .'The flrst lxne under po;nt 2 on page 1 should have readﬁyﬂ,

'”the dmstrlbut;on system consxsts of pgzx_gx;
M the utlllty - e ‘ ) ,

Thls ‘change’ also oceurs in the flrst llne on page S.H.
" The fxrst two lines. on.page 3 should have read._'1;

"Accordxngly, we  intend’ to reconsxder whether
these particular sales u

‘ ~axe tantamount to total or
partlal llquldatmons, .ol

'

3;"_Languaqe zndxcat;ng the cOmmxSSLOn's 1ntentxon that water

utilities be lncluded as respondents was: 1nadvertently omxtted from
the first sentence of po;nt 2 and the first sentence of poxnt 8(&),
both on page 5. . L .'

, 4.'; Po;nt 8(c) on’ page 5 should have lncluded the relevant
declslon numbers. ' ‘ e o
' 5;- - Point 8<d) should have: been added aftexr polnt 3(c) on
~‘page 5 to znelude on. the maxllng 1list the. service list ef
Appllcatzon 85-12 050 PG&E's 1ast test year rate case.‘




R.38«11-041

Under Resolutxon A-4661,

IT IS ORDERED that these errors are corrected, and that
the corrected version of R.88-11-041 in its entirety is attached to-
,thls order as an- appendlx- Because of the necesszty of correctzng
these errors, we will extend the time for fllmng comments. to ‘

anuary 16, 1989._\ ' ’
" This order is effectlve today.

Dated nﬁgg 5” QQQ , at San- Franc;sco, Callfornxa.

We;sser
Execut;ve Dlrector
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BEFORE THE pUBL:C'UT:LIrIEs COMMISSION OF THE STATE OF CALIFORNIA =

' Order Instxtutzng Rulemak:ng concernxng

the . ratemaking treatment of capital

gaxns derived from the sale of a )y
publmc.utll;ty distribution system R.88-11-041
serving an area annexed by - (Filed November 23, 1988)_
a mnn;cxpalxty or publ;c entity.

ORDER INSTITUTING RULEMAKING

We are opening this rulemaking proceeding torreconsider"
the ratemaking treatment of gains realized in certain sales of
utility property to- a municipality or othexr public'eﬁtity; our
review will be restricted to the allocation of gaxns which are
realized when all of the following circumstances exist: ‘

1. a distribution system of a public utxlzty (l.e. gas,
electrlc, or water utll;ty) is sold to a mun;c;pallty or some:
other public or governmental entxty, such as a speclal ut;l;ty
district; '

2.. the dlstrlbutlon system consmsts of part or all ot the
utility operatlnq systen ("system”) located: wmthin a
geographxcally defined area: - : .

3. the components of the system are or have been 1ncluded
in the rate base of the utility: and ‘

4. the sale of the system is concurrent with the utll;ty"
‘being rel;eved of and the municipality or other agency assumlng,
the- public utll;ty obligations to the customers within the area.
served by the system. S

Although other sales‘of‘public utility assetSfmay
result in galns, we are lxmltxng ouxr review to«sales-detlned by
this set of circumstances because they have been the focus of
most questxons and continuing debate. o -

The Commission is presently revxewxng, for example,
App;icatlpn No.88=02~034 of Pacific Gas & Elect:;c chpany‘ |
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(”PG&E") for authority to sell the electric distribution system
of the Argyle Estates area to the City of Redding (”Redding”).
This area was annexed by the city in 1985. Upon consummation of
the sale, Redding will assume the obligation of" rurnashlng
electrxc service to the res;dentxal and’ commerczal customers ot
the area. S S . ,
. The Commission has already approved the sale of the
systen and the transfer of the customers. (D.88-09-039) We have
reserved for subsequent decision, however,. the ratemakang ‘
treatment ot the net aftex tax gain real;zed from‘the dlrference
between the net book value of the fac;lrtles sold and the
<purchase price. .

Dzspos;tlon of the gain can be determaned by
applrcatlon of our decision znvolvxng an earlier sale- to Reddxng
of the electric distrmbutzon zacllltmes of another service L
territory, ermw&w
Redding (November 6, 1985) D. 85-11-018, as modified by D. 86—02-
056. In this decision, which we shall refer to as g;;x;gz_ L
Redding, the Commission found that the ratepayers were equltably
entitled to the gains realized from the sale of rate base .
property, and we ordered’ ‘that the gains be recorded ln an
appropriate operating revenue account. (D.85-11-018, pp 28, 30. )

- We followed: thzs~dec151on.1n a subsequent review o: a
srmxlar sale by PG&E to Reddxng, and directed that the gazn over
‘net book value tlow through to PG&E’s ratepayers.,(D. 6-12—068,
p-7.) ' -

With the most recent salelof the Argyle_Estates;
facilities, however, we have decided to reexamine the rationale
for allocating the gain. We~note that the sale of arPcaE'
electric distribution system to Redding has been the .subject of
several appllcatxons and decisions, in addatzon to~the two cited.
above. (D.88718; D.90594: D.83-02~044; D.84-10- oso, D.§5=05-017.),
Consequently, the service territory which has been transferred to
Reddlng has expanded significantly over the years.. -

- Our perspectmve on the issue, therefore, may have to be=
modified in 11ght of what 1s‘ef‘ect1vely not only a: reduct;on of =
total plant, but also a damrnut;on of PG&E's customer base-
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Accordingly, we intend to reconsider whether these
particular sales which are the subject of this rulemaking are
tantamount to total or partial liquidations, and whether any ' ‘
gains realized from a liquidation of utility‘assets acerues to )
the shareholders. We commented on this issue briefly in. g;;x_gﬁ_'
Redding. . (D.85-11~018, pp-22 and 26). Nonetheless, the . “
successxve Redding sales. prompt us to believe that the .
characterlzatxon ot each.transactxon as a stra;ght sale or as a

llquxdatron requxres further analysis..

" Further, when Q;;z;gﬁ;&eﬂd;ng was 1ssued the law drd

-

‘not. automatxcally compel . or prohibit allocatlon of the ga;n L
either to ratepayers or shareholders.. Oux dec:smon turned on the.
resolution of equ;table issues. We relied primarily on the

equztable theory that rewards should be assmgned to those who
bear the rzsks-

By thxs present order, we are provzdlng an opportunltyiﬂ _:‘

to update relevant case law and/or statutory prov;slons and to
amplify our analyszs of the equltable issues relevant to a
Redding type sale. We intend also to determlne~whether other
issues should be weighed in striking a fair balance of interests
between the ratepayers and the sharecholders of a public utility.

At this time we are specifically po%t inviting comments
and will not conslder proposals with respect to any sale of
utllxty assets’ other than the kind described in this order. .The. -
‘Commmsszon does not intend that thms proceeding be a forum for
broad. rulemakxng regarding all transactlons ln which utlllty
property is sold or transferred.

' The parties are asked to conment, therefore, on' the
ratemaking treatment of the gain within the framework we have
described, with partlcular attention given. to~the followmng
quest;ons. - ‘ : : -

1.“ What def;nxtlon.of ligquidation or partlal lxqumdatxon
should the Commission use? \

2. What s;gn;:;cance should the Commission place on the
source of contributions to the value of the property sold;. _
including the Lnxtlal capztal investment, the~payment of. carry;ng',gﬁ
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costs, and other financial support given to the property'whlle it
was in rate base’ Lo

3. What should be the approprlate accounting . tor
l;qu;datxons?

4.‘ What is the effect on a utilicy’s abllzty~to attract
.capital if the gain is allocated to ratepayers? What has been : \
. the effect, for example, of our prior decision in. g;;x_gx_gggggng
' on PG&E’s securities? '

5. What, if any, risks should the Comm;sszon consxder in .
balanclnq rasks and rewards between ratepayers and’ shareholders

(e-g., Tisk of loss of original capital investment? rxsk of loss”'

.of increased value?). , .

« 6. Should the analysis of risks be retroSpectlve ox.
prospectave’ Should: we consider who has borne the risks or who
bears them at the time of the sale and atter the sale’ '

7. What should be the ratemaking treatment of a gain
realized in a transaction which meets the adopted def;nlt;on of a
llquldatxon, whether partzal or total? By way of comparzson,'
what treatment is accorded such transactaons in other
jurisdictions? :

8. On what basis could the gain be allocated between o
ratepayers and shareholders? : '

The results of this proceeding Wlll be effectmve
prospectively and will not modify prior decisions. We wali‘
continue to abide by the rule against retroactive ratemaking.
ggmm;ggggn (1965) 62 Cal. 2d 634.)

Further, this proceeding should not be relied on 1n the
dispesition of other appl;catxons filed with the Commassxon
invelving a gain on sale, unless the facts. fit substant;ally
within the prescribed circumstances set forth in Orderlng
Paragraph No.l. '

THEREFORE, IT IS ORDERED that: . R

1. Pursuant to Rule 14.2 (¢) of the Commission’s Rules of
Practice and Procedure, a rulemaking proceeding be instituted to
solicit comments on the’proper disposition‘or~gaihs;realizedfupoa‘r
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the sale of property by a utility within the regqulatory
jurisdiction of the Commission when:

a. the property sold comprises a distribution system:

b. the distribution system consists of part or all of
the utility operating system (”system”) w:thzn 2
geographically -defined area;

the components of the system are or have been
included in the rate base of the utlllty. and

the sale of the system is concurrent wmth the
utility being relieved of and the municmpallty or
other public agency assuming the public utility ‘
obligations to the customers within the area served
by the system.

2. All gas, electric and‘water public utilities subject‘tog'
the jurisdiction of the Commission are made respondents to this
proceeding and are 1nv;ted to present thelr‘comments.

3. All other interested parties are also-mnv1ted to
comment on the subject of this proceeding. :

4. Pursuant to Rule 7 of the Commission’ s Rules ot
Practice and Procedure, an original and twelve coples of each
party’s comments shall be filed with the. Docket otflce of ‘the
Commission no latexr than 40 days after the effective date of th;s
Order Instztutlng Rulemaking.

5. . After the zzlxng deadl;ne, the assmgned Admln;stratxve ‘
Law Judge shall serve commenting parties w1th a list: of . S
commentors.

6. No later than 10 days after the date that the llst of

commentors is mailed, all parties who filed comments shall serve, ' -

their comments on all other commenting parties.

7. No- latex than 30 days arter the date that the llst of
commentors is mailed, any commentlng party may file w;th the
Docket Office an orzg;nal and twelve,coples of a’ response to the
comments of other part;es.__ ' = ' |

8. The Executive Director shall cause a copy of thls Orderv"
Instmtutlng Rulemak;ng to be sent by regular mazl to:r - '

S a. all gas, electric and water publzc utzl;tzes ;
subject.to the jurlsdxctlon of the. COmmlssmon,
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t

b. the service list of Appllcatlon No. 88-02—034 (the
pending Application of PG&E), and

- the service list of Appllcatlon 83~04=37 (the city
of Redding case, D.85-11-018, modified by S
D. 86-02-056).

d. the service list of Appllcatlon 85—12-050 (PG&B’
" 'last test year rate case).

This Order is effective today. : o
Dated November 23, 1988, at San Franclsco, Callfornla. o

STANLEY W. HULETT K
- President -
FREDERICK R. DUDA
G. MITCHELL WILK
‘o - . JOHN B. OHANIAN -
Commissioner DONALD VIAL abstained cOmmLSSLQners

[
[
L

pha

F=: SION:
1 ~GERT THAT 'n-us DECIS
Abs .a% ROVEDBY THE ABOVE
VCOMM&SSIOM"RS TODAY.,

Ve Waissot Bxueutive Dicector




