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I. Susmaxy of Decision

PG4E seeks to have the $5.5 billion cost of const::ucti.ng
its Diablo Canyon nuclear power plant included in rate base.  The
Commission’s Division of Ratepayer Advocates (DRA) asserts that:
only $1.1 billion of those costs were prudently incurred and the
balance of $4.4 billion should be disallowed. The Attorney Gene::al‘
(AG) and others support the DRA. After fou:: years of preparation = “
for trial PG&E, the DRA, and the Attorney General (the proponents).

agreed to a settlement under which Diable Canyon costs are excluded?f o

from rate base and- are recovered over a pexiod . of 28 yea.ts under a’
method called performance based pric:(.ng. This decision approves -
and adopts the settlement. The DRA and the AG estimate that the

revenue to be received by PGLE from the settlement over the tem of.

the agreement is equivalent to a $2 billion rate base disallowance.i '

The settlement provides that ratepayers pay only. for power prod.uced':‘: L

by Diablo Canyon at an escalating pxice determined by a ‘formula’
tied to the Consumer Price Index. All costs of the operat.ion of
Diablo Canyon are paid by PG4E.’ The operating xisks of the plant
are shifted from the ratepayers to the utility and. its. S
shareholders. Opponents of the settlement argue that this shift of'- K
risk and pricing give PG&E an :[.ncentive to disrega.td safety to “
maximize profits. The decision finds the’ opposite to be more

likely because the risks of a safety’violation plant shut down are‘ A

expensive and fall on. PG&E, not the ratepayers. , ‘
The prima::y assumption supporting the $2 billion
equivalent disallowance is that over its term Diablc Canyon. will -
operate at a 58% capacity factor. - Although the decision accepts
this capacity factor, :I'.t does so with reservationa,. noting that
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II. Introduction

A. Ovexrview of the Diablo Canyon
Rucleax Powerx Plant Project

The Diablo Canyon Nuclear Power Plant (Diablo Canyon) is
located on the California coast in San Luis Obispo County,
approximately halfway between San Francisco and Los Angeles. The
power plant consists of two nuclear powered pressurized watex
reactor (PWR) units. Unit 1 is capable of producing 1,084 ‘
megawatts of electricity (MWe), and Unit 2 is capable of p:oducing
1,106 MWe.

When Pacific Gas and Electric Company (PG&E) announced
the project in February of 1963, Unit 1 was expected to go into
commercial operation on May 1, 1972 at a cost of $162,270,000.

Onit 2 was expected to go into commexcial operation in the scmmer |
of 1974 at a cost of $157,400,000. '

' Unit 1 began commercial operation on May 7, 1985,
followed by Unit 2 on.narch'l3, 1986. The combined cost of both
units uponvcompletion was $5.518 billion. PG&E filed these o
applications requesting’ that the entixe $5 518 billion be: included o
in its rate base.  The DRA opposed on the ground that apprexxmately,;
$4.4 billion of those costs were imprudently incurred. The ”
Attorney Genmeral of the State of California (AG) and otker
intervenors also opposed. After four years of preparation the _
matter was set for hearing on June 27, 1988- on June 27 PG&E, the }
DRA, and the AG announced a settlement and sought Commission -
approval. Public hearings wexe held before Administrative Law L
Judge (ALJ) Robert Barnett to determine if the’ settlement is in the‘7
public interest. The adequacy of the settlemenz is the subject of
this decision. :

 PG&E applied to the cpuc in’ 1966-£or a certificate of

public convenience and " necessity (CPC&N) to build and operate ,
Diablo Canyon. Public hearings were-held after which a CPCEN was
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I. Susmaxy of Decision

PG&E seeks to have the $5.5 billion cost of constructing’
its Diablo Canyon nuclear power plant included in rate base. The |
Commission’s Division of Ratepayer Advocates (DRA) asserts that
only $1.1 billion of those costs were prudently.incurred and the
balance of $4.4 billion should be disallowed. The Attorney Genexal
(AG) and others support the DRA. After four years of preparation
for trial PG&E, the DRA, and the Attorney General (the proponents)w
agreed to a settlement undexr which Diablo Canyon costs are excludedj‘
from. rate base and are recovered over a period of 28 years under a:
method called performance based pric:f.ng. This decision approves '
and adopts the settlement. The’ DRA and the AG estimate that the

revenue to be received by PG&E from the set.tlement over the term of

the agreement is equivalent to a $2 billion rate base disallowa.nce.“ e

The settlement provides that ratepayers pay only for power produced' v
by Diablo Canyon at an esca.lati.ng price determined by a' foxrmula "
tied to the Consumexr Price Index. All costs of the operation of
Diablo Canyon are paid by PG&E. ' The operating risks of- the plant
axe shifted from the ratepayers to the. utility and. its , EE
shareholdexs. Opponents of the settlement argue that this shiit of o
risk and pricing give PG&E an incentive to disregard safety 1:o v
maximize profits. The. decision £inds the opposite to be more o
likely because the risks of a safety’ ‘violation plant shut down are:
expensive and fall on PG&E, not the ratepayers. . ‘

The primary assumption supportj.ng the $2 billion
equivalent diullowance is that over its texrm D:I.ablo Canyon will "
operate at a 58% capacity ta.ctor-v Although the decision: accepts
this capaci.ty factox, 1.1: does 80 with reservat:.ons, noting’ that
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PGSE expects to operate at a much higher capacity factox. Each . .
percentage point change in lifetime ‘capacity factor is equivalent |
to approximately $100 million in equivalent disallowance.
Should the plant perform poorly, under the settlement
PGSE is provided a minimum guarantee, known as a floor payment,
which assures it will receive revenue based on the prices set in
the settlement agreement at a 36% capacity factor. To the extent
PG&E receives floor payments it must repay them from 50% of its
Diablo Canyon revenue when operating over 60% capacity. Should
PG&E fail to repay the floor payment by the termination of the
agreement for whatever cause, the Comm:t.ss:!.on reta:i.ns the discretion
to order a partial refund. |
The settlement provides for a three person safety
committee to review PGLE’s adherence to safety standards at D:i.ablo*f‘
Canyon to be funded by PG&E ancl‘"o.harged to the ratepayers. The
initial budget is $500,000" a year, which escalates over time im .
proportion to the escalation of the price of Diablo Canyon )

electricity. There was strong Opposition to the fo.rmation of the’ f-j -
committee on the grounds that: i
i. the NRC preempts sa.fety ::egulation,

ii. <the committee has no enforcement powers and

1ii{i. the committee is a sha.m and is merely an
attempt to appease:-the public 3 safety ‘
concerns. . _
The decision finds that PG&E has a strong incentive to
operate safely and that the safety committee,. when properly
staffed, should render worthwhile- service. L
- The decision finds that this Commission camnot fix the ; - =
price paid for Diablo Canyon power. for 28 years. a.nd have that price e
bind future Commissions. However, by finding the settlement to be
in the public interest we expect future" Com:tssions to uphold the '
settlement and implement it. The net change to 1989 revenue -
requirements is an- :anreeee of $284 212,000.
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IX. Introduction

A. Overview of the Diablo Canyon
Ruclear Power Plant Proiject

The Diablo Canyon Nuclear Power Plant (Diablo Camyon) is
located on the California coast in San Luis Obispo County,
approximately halfway between San Francisco and Los Angeles. The
power plant consists of two nuclear powered pressurized water o
reactor (PWR) units. Unit 1 is capable of producing 1,084
megawatts of electricity (Mwe), and Unit 2 is capable of producing
1,106 MWe.

when Pacific Gas and Electric Company (PG&E) announced
the project in Februaxy of 1963, Unit 1 was expected to go into
commercial operation on May 1, 1972 at a cost of $162,270,000.
Unit 2 was expected to go into commercia.l operation in the summer.

of 1974 at a cost of $157,400, 000.

Unit 1 began commercial operation on Ma.y 7, 1985,
followed by Unit 2 on March 13, 1986. - The combined cost of both
units upon completion was $5.518 billion. PGEE filed these
applications requesting’ that the entire $5.518 billion be included.
in {ts rate base. The DRA opposed on the ground that approxﬁnately
$4.4 billion of those costs were j.mprudem:.ly incurred. The ‘
Attorney General of the State of California  (AG) and othexr
intervenors also opposed. After four years of preparation the ‘
matter was set for hearing on June 27, 1988; on June 27 PGSE, the
DRA, and the AG. announced a settlement and sought Ccmmission
approval. Public hearings were held befo::e Administrative Law ‘
Judge (ALJ) Robert Barnett to detexmine if the aefttlement is in the
public interest. The adequacy of the settlement is the subject of
this decision.

PG&E applied to the CPUC in 1966 £or a certificate of
public convenience and necessity (CPC&N) to build and operate
Diablo Canyon. Public hearings were held after which a CPC&N was
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issued for Unit 1 in November 1967, and for Unit 2 in Maxrch 196S5.
The CPC&N was issued as an interim license pending receipt of a
construction permit from the Atomic Energy Commission (AEC).1
PGELE applied to the AEC for a construction permit for
Unit 1 in earxrly 1967. 1In January 1968, the AEC staff issued its
Safety Evaluation Report (SER) concluding that the construction
pernit should be granted. The Atomic Safety and Licensing Board
(ASLB)> conducted mandatory hearings on the construction permit
application and issued a favorable decision for Unit 1 in April
1968. The plant was designed to withstand a magnitude 6.75
(Ricbter Scale) earthquake and ground acceleration in excess of the
double design acceleration of 0.4g. Construction began on Unit 1 .
in June 1968. | - |
In mid-1968, PG&E submitted its construction permit
application fox Unit 2. The application review process for Unit 2.
was somewhat simplified by the resolution of seismic and site j
suitability issues during the Unit 1 review. The AEC staff iuued =
its SER in November 1969, and hearings wexe held in January 1970. h
After the heaxings on Unit 2 had concluded, the Scenic Sho:eline "

1 The AEC became the Nuclear Regulato:g Commission (NRC) in

1975. The two terms are used interchangeably throughout this o
decision. The NRC is responsible for regqulating the construction .
and operation of nuclear power plants operated by public utilities.
The NRC establishes safety criteria and requirements and reviews "
proposed plant designs to assess compliance.

2 The SER is the repo:t prepared by the AEC/NRC staff after theyw«

have reviewed a util ‘s application for a construction permit andg“ﬁi

. operating license. 8 report is usually supplemented by the -
staff during the review process. The SER.reflectszthe NRC’s vzewf
of the status of the safety issues. _

3 The ASLB is a three member administrative law~judge panel o
ug yed by the NRC to hear licensing cases. The ASLB conducts
public hearings on all comstruction permit applications and =
contested ‘operating license applications.<
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Presexvation Conference, Inc. (SSPCI) moved to reopen the
proceedings alleging that new geological, seismological, and
seismic design information cast doubt on the suitability of the
Diablo Canyon site.? ssrpcr proposed that the location and
orientation of several 1969 earthquake epicenters in the Diablo
Canyon area indicated the potential for seismic forces greater than
those anticipated by PG&E. ‘ L
The Unit 2 construction permit proceedings were reopened o
in August of 1970 to further examine those geological issues. The -
AEC staff, and the AEC’s consultants on qooloqy and seismology, the

United States Geological Suxvey (USGS), and the United States Coast .

and Geodetic Survey (USC&GS) , respectively, and the ASLB deemed the
new infoxmation to be insufficienz,to';ndicate any problem with the
site. In December 1370, the ASLB authorized the issuanco of a V
Constxuction Pexmit for Unit 2. Construction began in 1971.  When'
the Preliminary Sofety-hnalysis Report’ (PSAR) for Unit 2 was :
submitted to the AEC in 1968, the phasing of Unit 2 was set at 26
months behind the Unit 1 schedule.®

When Diablo Canyon was chosen as-a possible site, PG&E

conducted initial geoseismic inwestigations of the area. This work¢

included preliminary geological studies by PGEE’'s geologist,
Mr. Massimo Micheli, and two-consulting geologists, Mx. Elmer
Marliave and Dr. Richard Jahns. Dr. Hugo Benioff and Dx. Stewart

Smith were hired as consultants by PG&E-tovevaluate the aeismologyfﬁl"”

4 The building of Diablo Canyon was not without critics.
Intervenors participated in nearly every step of Diablo Canyon’s’ '
licensing process. The intervenors contosted 76 separate issues in
15 AEC/NRC heaxrings. . ‘

S5 The PSAR is required to be- submitted by the utility to the
AEC/NRC as part of the construction permit application process. . - .
The PSAR.contains, among other things, a description of the plant
design criteria and its safety features, and a description of the“
site suitability for a nuclear power plant. o
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of the site. Meanwhile others, for other purposes, were also . B
examining the geclogy near the site. Looking for oil, two Shell -
0il Company geologists discovered fault lines about 2 to 4 miles
offshore of Diablo Canyon. The discovery was made in 1969 and came
to be known as the Hosgri Fault. The importance of the discovery
was critical because it put into question the location of a
magnitude 7.3 earthquake which occurred in 1927. Pxior to 1970
most scientific literature located the 1927 earthquake some :
60 miles southwest of Diablo Canyon, but there were other opinions..
In 1971, the discovery of the Hosgri Fault was made
public. PG&E learned of the fault from its consulting geologists '
in 1972. 1In time, the AEC and the USGS became concerned about the |
safety of the plant in the event. of a neaxby oarthquake in.excess |
of the original plant earthquake design basis of magnitude 6.75 and~  .
ground acceleration in excess of the double design acceleration of | ‘,;Eﬁy
0.4g. As a result of these seismic concerns, the NRC requixed_PG&E  ”
to reanalyze the plant ﬁsing an earthquake design basis.mngnitude-” T
of 7.5, and a g-round acceleration of 0.75g. The seismic redes:.gn f.
of the plant, and the plan: modifications took: unzil 1981 to
complete.
During this period, thexe wexe other changes in

regulatory requirements. New regulations on fire protection weze
imposed: as a result of the 1975 fire at the Tennessee Valley e
Authority’s Browns Ferry Nuclear Power Plant. In addition, in ;fﬂ
March 1979 the nuclear accident at Three Mile Island (TMX): occu:red 4
and caused the NRC to issue a massive number of Tegqulatory L
requixements. T™I modificationa alone caused: a two-year licens;nggzﬁ
delay at Diablo Canyon. . | :

' In September of 1981, after the completion of the Hosgri;
and TMI modifications, the NRC granted PG&E a low powexr operating
license for Unit 1. Shortly thereafter the so-called mirror image" ‘
error (discussed’ in Section III.D) was discovered. As a result,;y
the NRC mnndated an xndependent Design Vbrification Prog:am (IDVP)ﬁ
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for the project, which required PG&E to prove to the NRC that the
design of the plant was safe. This program started in 1982 and was
substantially completed by the end of 1983.

On November 8, 1983, the NRC partially reinstated the low
power operating licemse to allow fuel loading of Uanit 1 and
pre-criticality testing. In April 1984, the NRC completed the
reinstatement of the low power operating license and allowed PG&E
to conduct tests at up to 5% of rated power. In August 1984, the
NRC authorized issuance of a full power operating license for .
Unit 1. Uait 2 received a low power operating license in April
1985 and a full power operating licemse in August 1985. ‘

Unit 1 entered commexrcial operation on May 7, 1985,
followed by Unit 2 on Maxch 13, 1986. The combined cost of both |
units upon completioh was $5.518 billion.

B. Pxocedural History

 This case is now before us to determine whether the |
proposed settlement agreement entered into between PG&B, the DRA,
and the Attorney Generxal, hereinafter the proponents", is in tb.e
public interest. ‘

PGEE filed these applications to increase rates to
reflect the cost of owning, operating, maintaj.ning, and eventually
decommissioning Units 1 and 2 of Diablo Canyon in June 1984, and

August 1985, respectively. The processing of the applications was L B

to be handled in three phases. The first phase consisted of two
parts, Phase 1A and Phase 1B. Phase 1A considered the expenses a:nd
investment to be recognized for setting - interim rates. Phase 1B
called for a more detailed investigation of the appropriate '

expenses and investment to be ::ecogn.ized for interim rates, as wall" o

as alternatives to traditiomal ratemaking. Phase 2 was to consa‘.de:_*
the prudence of the investment in Dia.blo Canyon that the Co:nmiss.iona_
wotld allow for ::atemaki.ng purposes. Phase 3 was to considexr the
financial and ratemaking effecta of the invest.mem: adopted in
Phase 2.
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Decision (D.) 85-03-021 established an initial accounting '
rate mechanism for Unit 1, which was to take effect upon the
commercial operation of Unit 1. This rate mechanism, which was
based upon a stipulation between PG&E and the DRA, established a
tariff for recording the costs and fuel savings attxibutable to
Unit 1’s commexcial operation. This initial tariff was intended to
be temporaxy, and was to remain in effect until the Commission
authorized an interim rate mechanism.: This initial rate meckanism
provided for protection against overcharges to customers, and
underrecovery by PG&E. A tariff clause and two accounts were set
up: the Diablo Ca.nyon Adjustment Clause (DCAC); the Diablo Canysn
Adjustment Account (DCAA), and the Diablo Canyon Intexim Adjustmem:
Account (usually termed the DCIA). The DCAC permits an interim -
rate increase for cortain costs, lubjoct to refund. The DCAA is a
balancing account which accrues the difference between the costs ot‘
Unit 1 and revenues billed under the DCAC rate. The DCIA is a
balancing account which accumulates the interim amount of fuel- : L
saviugs associated with the operation of Unit 1. .
I-Ieaz:ings were held in 1985 to determine a permanent S
interim rate mechanism for Unit 1. In D.85-12-085, we granted PG&B
an interim rate increase of $54.2 million to cover the operating .
and maintenance expenses for Unit 1. 1In addition, we allowed PG&EV;‘,
to retain any net fuel cost savings resulting. from the operatibn of
Unit 1. All of the revenues collected and fuel savings realized
were subject to refund pending ouxr f£inal decision in connection
with these applications. sLmilax rate mechanism was adopted fo: ‘
Unit 2 by D.86~01-054.
In D. 86-06-079, the Diablo Canyon Rate Case Account
(DCRCA) was established as a deferred debit account to- accrue ,
PG&E’s rate case expenditures for these proceedings beginning Jmie
1986 until completion. of the case. The reasonableness of such .
expenditures was to bo determined at a-later date.
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During the summer and fall of 1986, we held the Phase 1B
hearings on interim rates for Unit 2 plus hearings on issues of
noninvestment related expenses, calculation of fuel cost savings,
cogeneration and geothermal fuel savings, DCAA treatment, and
decomnissioning expenses. In D.87-03-~029, we addressed the issue
of decommissioning, and authorized PG&E to increase rates by $53.2
million per year to cover the costs of decommissioning Units 1
and 2. _ _

In D.87-10-041, we denied further interim rate relief to
PG&E, but authorized booking for later recovery reasonable
noninvestment expenses for the plant of up to $197 million
annually. Further hearings were ordered to review the

reasonableness of this amount. Prior to- the hearings, PG&E and the'7

DRA stipulated to (1) the reasonableness of the amounts for
noninvestment costs that - should be booked to the DCAA,sxnce the. \
beginning of commercial operatlon of the plant in May 1985 th:ough
December 1987; and (2) an estimate of the noninvestment costs £or‘3“
test year 1988. This stipulation was approved in D. 88-03~067.

Subsequently, in D.88-05~027, we ordered thst the L
noninvestment costs of the plant be moved from the DCAA to base -f;‘
rates covering PG&E’s electric service operations. We also
authorized PG&E to increase rates by $147.4 million which, when
added to the $54.2 million rate increase granted by D.85-12-085,
would recover estimated noninvestment costs for the Diablo Camyon . -
plant for test year 1988. We: also—autherized continued booking to
the DCAA of $472.9 million in interim rates, representing fuel
savings attributable to the operation of Diablo Canyon. .

When the settlement was announced, we were scheduled to
begin the hearings in the reasonableness phase (Phase 2) of the
Diablo Canyon rate case. As a resuli of the proposed settlement, |
the proponents jeintly-moved for an lndeflnite continuance of f
Phase 2 and for the establishment of a schedule for Commissxon o
consideration of the proposed: settlement. That motlon.was g:an:eds
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IIXI. Background

;o

In preparation for trial, PG&E filed moxe than 9,300
pages of testimony and about 150,000 pages of documentary evidence.
The DRA filed moxre than 22,600 pages of testimony and documentary
evidence. The facts set forth in this Background section were
culled from that teatimony and exhibits.

Some of the factors leading to the development of nuclear
power plants in the 1960’s and 1970’s included the increase in
demand for electricity by consumers, the reduction of utility
dependence on water runoff to operate hydroelectric power stations,
air pollution control problems associated with coal burning plants,“
the future availability of natural gas, and rising oil prices.
During this period, the AEC and the Congress encouraged the
building of nuclear power plants to meet future elect:;cxty
demands. -
‘Most of the utility industry viewed a nuclear power plant‘
to be very similar in design to a fossil fuel plant with the
‘exception of the equipment needed for the nuclear steam auppxy ‘
system (NSSS). In 1964, seven of the ten largest private utilitie"
in the United States provided their own architect, engineer, and .
construction manager (AE/CM) services on fossil fuel plants.

Before World War II, PG&E had designed and constructed thexmal
generation stations. From 1955 on, with the exception ¢f the
Humboldt Bay Nuclear Power Plant (HBNPP), PG&E performed the role
of AE/CM on all 45 of its power plant projects. :

'PGSE gained nuclear experience through its inwolvement on“;‘i
other nuclear projects. In 1951, PG&E. and Bechtel Corporation.were*ﬂ~“

awarded a contract by the AEC to 3tudy the potential of using L
nuclear fuel to generate: electricity. In 1955, General. Electrmc j',f
and the Nuclear Powexr Group, Inc. (NPG), of which PG&E was a’__ﬂ'
member, began work on Dresden 1 near Chicago. Dresden 1 was a .

g
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180 MW boiling water reactor. From 1953 to the late 1960’s,
sixteen PG&E engineers worked at NPG and at Dresden 1 on a
rotational basis. In 1956, PGSE announced plans for a 5 MW nucleaxr
plant at Vallecitos in Califormia. The Vallecitos reactor was
operated for six years by PG&E. In 1958, PG&E participated with
approximately fifty other utilities to design and build a high
temperature gas cooled reactor, which became Philadelphia Electric:
Company’s Peach Bottom Unit 1. ‘
Plans for the 60 MW HBNPP were anmnounced in 1958 by PG&E.? '
The Bechtel Corporation was the AE/CM, and General Electric |
supplied the NSSS. Construction began in 1960, and the plant began '
commercial operation in 1963. This was the seventh commercial
nucleaxr power plant to be licensed in the United States. EBNPP -
operated until- 1976. .
Also in 1958, PG&E was exam.im.ng the feasibility of i
siting a 325 MW nuclear power, plam: at Bodega Bay. This project g
was abandoned after the discovery of an earthquake fault underneath-’f

the proposed site. In 1963, PG&E. announced plans to const::uct a
five unit nuclear power plant on the central California coast in "
the Santa Maria Dunes region. The o:::!.gina.l p:oposed site of this
plant was at Nipomo. The site was soon changed to Diablo Camyon, o
north of Nipomo, where the environmental .'meact was less .
pronounced. PG&E began studying the geology of the D:t.ablo Canyon ’
site in 1965. S

B. Management ‘ :
During the construction of Diablo Canyon, the Board of 3? o
Directors (Board) of PG&E held regular monthly meetings, and
numerous special meetings. Over the course of constxuction, the 1 ‘
Board met nearly 300 times. The Board had an Executive cOmmittee "
to act on important matters which arose between Board meetings. '_ ;‘ B
PG&E decided to be its own AE/CK on the project. Three -
other utilities had designed and built their own nucleax powexr -
plants during this same time poriodt American Electric Power, Du.ke




A.84-06-014, A.85-08-025 ALJ/RB/fs

Power, and the Tennessee Valley Authority. Some of the other
utilities who were’ involved with nuclear power plants during this
time period, chose to do just their own engineering, while others
chose only to do their own construction.

PG&E’s Engineering and Construction Departments shared
the responsibility for managing the design and construction of
Diablo Canyon until 1982. These two departments alternated the

Jead role depending on the prepondexance of the type of work being
pexformed at the time. The Engineering Department was responsible?'

for the design and licensing of Diablo Canyon, while the
Construction Department was responsible for the ‘actual
construction. This nlloCetion of duties is often called the
functional form of organization, which is characterized by a
grouping togethexr of all similar and related occupational |
specialties, and a hierarchy of chain of command. The Engineering.

Department of PGHE was organized along ‘functional 1ines duxing the "

design and- construction of the plant under which the Civil,
Electrical, and Mechanical sub departments, working with their . .
counterparts in Design Drafting, prepared and supplied the design.
for the portions of the plant related to their disciplines. The -
Construction Department of PGSE was similarly structured.

The responsibility for the design and construction of
Diablo~Canyon.wns delegated to the vice presidents of’ Engineering
and General Construction, the Chief Engineers, the Manager of -
Station Construction, the Project Engineer, and the Construction
Superintendent. On a day-to-day basis, the Project Engineer and
the Construction Superintendent had the responsibility to. |
coordinate activities, and to-report progress to their respective

functional vice presidents and to senior management. When the need‘

arose, PG&E also used outnide engineering-connultants for highly
complex engineering issues. : :
The plant was divided into four: systems or areas: the -

turbine building, the containment building, the'auxilinry‘building,"5
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and the intake structure. Each engineexing discipline assigned a
Responsible Engineer for each system or area.

A number of different mechanisms were used for cost
monitoring and control of the project. The primary mechanism was
the General Manager Authorization (GM), which is a xrequest for
authorization of funds. The GM was used at the inception of the
project, and remained in use until 1982 when PGSE adopted a
different system for controlling the project’s scope, cost, and
schedule. An approved GM was the authorization to take the
necessary steps to build the project. The initial expenditures for
Unit 1 were authorized in November of 1966, and for Unit 2 in
January of 1968. The Unit 1 GM originally authorized $162,270, 000,
and for Unit 2, $157,400,000. Revised GMs for both units were
approved throughout the project.

When the design of Diablo Canyon wasratarted in the
mid-1960’s, PG&E had in placo engineering dosign procedurea and
controls. Industry standards, such as the Amexican Concrete
Institute (ACI) Building Code, the Institute of Electxical and ‘
Blectxonics Engineers (XEEE) standards, and the¢ American Institute
for Steel Comstruction (AISC) Code, were adopted and employed where

appropriate. With respect to the nuclear safety xelated: componenms- ; ;f

the initial design for Unit 1 was carried out accoxrding to
procedures.prescribed primarily in Section III of the American
Society of Mechanical Engineers (ASME) Boiler and Pressure Vessel '
Code. These standaxds wexre widely accepted by the nuclear industry“

and‘by the AEC at that time, and they were incorporated in the PSER‘A'Pj

for Unit 1. These technical standards were supplemented over the
years by numerous procedural memoranda and directives. ' g

In July 1969, - following the publiuation,by the AEC of theﬂ&’?,

propesed 10 CFR.SO, Appendix B "Quality Assarance Criteria for

.
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Nuclear Powex Plants",s PG&E amended its Unit 2 PSAR to include a
description of the quality assurance program that PG&E had
implemented to cover the design, engineering, and constraction
activities for Unit 2. In November of 1969, PG&E established a
Quality Engineering Depaxrtment (QED). In 1970, PG&E issued its
"Quality Assurance Manual for the Design and Construction of Diablo
Canyon Nuclear Power Plant - Unit 2", which was referred to as the

Red Book. The Red Book procedures were revised as the design and -

construction practices evolved over the life of the project. In
1972, the QED became known as the Quality Assurance Department
(QAD). 1In 1978, the Red Book, and other supplemental memoranda
became the basis for the issuance of the "Engineering Manual
Procedures”, also known as the Yellow Book.

The Constxruction Department was responsible for the total

management of the construction effort including: (1) determining
contract scope; (2) locating qualified contractors; (3) bidding;

(4) evaluating, and awarding contracts; and (5) establishing a team

of on-site personnel to assist in day-to-day operations. The
actual construction activities were contracted out to several
contractors. The copstruction phase of Diablo Canyon covered the -
geoseismic exploration and the placement of meteorological '
monitoring equipment, the preparation of the site, the physical
construction of the plant, the setting and installation of the

6 The AEC required a description of the quality assurxance

program that was used in the design, fabrication, construction, apd'

testing of structures, systems, and components of the facility.
The criteria for the quality assurance program were set forth in
tgpendix B of .10 CFR 50 which defines quality assurance as "...all

ose planned and systematic actions necessary to provide adequate
confidence that a structure, system, or componenz will perfo:m ‘
satisfactorily in service."
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mechanical and electrical equipment, the installation of the wiring
and piping systems, and preoperational testing and startup.
C. The Hosgri Fault and .

PG&E’s initial geologic investigation of the Diablo
Canyon site was carried out by its Department of Engineexing
Research between March and June 1965. After it was decided that
the site appeared suitable from a geological and marine standpoint
PG&E hired a consulting geologist, Mr. Elmer Marliave, formerly the
Chief Engineering Geologist for the California Department of Water
Resources, to provide preliminary recommendations on the geology o.. |
the area, and to plan a program of geologic exploration.
Mzr. Marliave’s preliminary conclusion was favorable, and he

oy

proposed a program of staged exploration to rule out any geologic

or seismic hazazxds. As part of this program, it was suggested thai

mapping of the geology o:E the prOpoaed site be undertaken. v
From June 1965 to December 1965, Mr. Marliave, along w:f.t.h. '

'PGEE’s in house geologist, Mr. M:i.cheli, studied the site. PG&E's
plan was to have Mc. Micheli produce a geologic map and report of
the site, and to have Mr. Marliave evaluate whether or not the site
was free of geologic bazards. Mr. Micheli prepared his report and.‘ '
concluded that there were no apparent. geological conditions wh:.ch
would preclude the construction of a nuclear reactor at Diablo
Canyon. Mr. Marliave, after diacussing the results of o
Mr. Micheli’s report w:!.th him, stated that he found nothing’ that -
would cause him to change his original opj.nion as to the geologic
suitability of the site. .
Dr. Richard Jahns, the Dean of the School of Earth

Sciences at Stanford University, was retained by PG&E in Octobe:: off L

1965 to conduct an. :Lndependent investigation of the site and to
make recomendations on the site suitability. After examining the

site, he expressed a preliminary opinion that the site could be' | . i
regarded as £easible for a nuclear plant location, but recomended‘ L
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that there be detailed geologic mapping in order to make a firm

judgment. Later, Dr. Jahns recommended a trenching program. These

trenches were dug, and after a thorough examination and mapping of

the trenches, Dr. Jahns stated that he was satisfied with the site.
In his final report dated December 5, 1966, he found the site to be
feasible and suitable for the proposed use.

During a site inspection trxip in late 1966, a previously
mapped fault in the sea cliff area fronting the Diablo Canyon site
was ‘of concern to the USGS representative. Dr. Jahns was of the
opinion that this fault was inactive and therefore not of any
concern. After further. investigation, he concluded that the
possibllity of fault-induced permanent ground displacement beneath
the site during the useful life of the plant was sufflcientky g
remote to be safely*diexegarded.

In Septembex 1966, PG&E submitted a Preliminary Site

Report (PSR) to the AEC. This report included a brief description ,

of the geology and eeismology of the site, and a discussion of

Dr. Jahn’s proposed trenching program for Unit 1. As a result_ofip

the AEC’s review of the PSR, the AEC arranged for the USGS to
observe both the Unit 1 and 2 trenching. A

In October 1966, Dx. Hugo Benioff and Dr. Stewart Smith,
were retained by PG&E to carry out a seismological study of the
site.7 PGEE’S. objective was to obtain an historical summary of-
earthquake activity in the immediate vicinity of the reactor site’
and in adjacent areas where a distant earthquake might be- expected
to produce secondary effects at the' site, and to obtain an estimate
of the size of the earthquakes that. might occuxr in the region

7 Dr. Benioff was a world renowned seismologist and was a

. o
9

Professor at the California Institute of Technology. Dr. Smith had o

been a student of Dr. Benioff, and was an Associate Professor ofw
Geophysics at the California Institute of Technology
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duxing the lifetime of the reactor. Drs. Benioff and Smith‘s study
was included by PG&E in its Diablo Canyon Unit 1 PSAR. ,

The PSAR for Unit 1 was filed with the AEC in January
1967. The PSAR contained PGSGE’s analysis of its initial geoseismic
siting studies, along with descriptions of the various operating
systems of the plant. The geology and seismology portions of the
PSAR included a geology report by Dr. Jahns, a geology report by
Mr. Marliave, a geology report by Mr. Micheli, and a seismology
report by Drs. Benioff and Smith. These reports gemerally
concluded that the plant site was located in an area of low ‘
seismicity, and that from the standpoint‘ of geology and seismicity .
the site was suitable. The geology report concluded that no active
faults were present beneath the site. PGSE did not conduct any
offshore studies of the area. :

Tn order to design Diablo Canyon, PG&E had to determine
the maximum earthquake that could affect the plant. PG&E’S ‘
evaluation of the maximum earthquake that could cause ground
shaking at the plant site was based on two premises: (1)' that
primary earthquakes could occur on the San Andreas and Nacimiento
fault zones with magnitudes of 8.5 and 7.25, respectively; and. "
(2) that an aftershock originating on an existing fault would have _
magnitudes ranging up to about 7.5 and could produce surface
faulting along existing: faults. Aftershocks occurxing away from
existing faults would have magnitudes ranging up to about 6.75.
Given the absence of any identified faults in the immediate
vicinity of the Diablo Canyon site, PGE determined that the
maximum ground acceleration would result from a San Andreas .
aftershock, centered- beneath the plant at a depth of 12 miles. The
highest potential acceleration under such a scenario would be 0. 2g..«
The design or operating basis ea::thqua".ke was calculated to be a =
magnitude of 6.75. Thus, in the PSAR, PG&E. proposed a design
earthquake acceleration of 0.2g and a double -design standard: for "
safety equipment of 0 4qg. -
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PG&E’s geologic and seismic package was presented to the . _
Advisory Committee on Reactor Safequards (A.CRS.)e which , '
recommended final approval of the site. The construction permit
for Unit 1 was issued by the AEC on April 23, 1968.

The PSAR for the Unit 2 construction permit was filed in
June 1568. Except for the data on Unit 2 trenching to evaluate the
potential of surface faulting, no additional geological or seismic
information was provided. The ACRS issued a favorable report for
Unit 2 and public hearings were held in January 1970 before the

In April 1970, the SSPCI filed a request to reopen the
hearing record based on new geological and seismological
information relating to an apparent'etfahore earthquake fault
trending in a northeasterly direction to the southwest of the
Diablo Canyon site. This fault was hypothesized on the basis of an
apparent alignment of a series of eaxthquakes which occurxred
offshore of the DiablosCanyon.site in 1969 and 1970. The Unit 2
bearing was reopened to receive this evidence. The'ASLB-concluded“”
that the considerationa raised by the SSPCI were already accounted
for in the original selismic design- The Atomic Safety and
Licensing Appeal Board (ASLAB) considered the seismic question ‘3“ -
on appeal, but rejected the intervenors’ evidence of an offshore}W, -
fault as speculative, and not supported by the record. The AEC.
issued a construction permit for Unit 2 in December 1970.

8 The ACRS is a 15 member committee which advises the NRC o
Commissioners on licensing and safet { matters. The ACRS conducts a - ..
‘mandatory review of each utility application- tovthe NRC for a
construction permit and operating license.

9 The ASLAB is a three-member administrative judge pcnel
employed by the NRC to hear appeals fxom decisions by the ASLB.
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In the mid-1960’s, two Shell 0il Company geologists,
Hoskins and Griffiths, found faulted strata about 2 t0.4 miles west
of the Diablo Canyon site based upon offshore seismic reflection
profiles. A description of the fault was published in an
Association of Petroleum Geoclogists memoir made public in January
of 1971. The so-called Hosgri Fault, named after the two Shell.
geologists who discovered it, is in excess of 90 miles in length
and extends approximately from Point Piedras Blancas south to the
vicinity of Point Arquello. The fault trends in a northwest-
southeast direction roughlyfperallel to the central California
coastline. Douglas Hamilton, a PG&E geological consultant, became:
aware of the memoir in October 1972, and notified PG&E of the.
existence of the fault. Prior to the f£iling of the Final Safety
Analysis Report (FSAR), , PG&E did not perform any offshore .
studies or any other technical work to assess the magnitude of 2
postulated earthquake that could be generated by the Hosgri. Fault.'
PG&E did, however, include a description of the Hosgri Fault in its
July 1973 FSAR. After submission of the FSAR, the NRC requested
additional geologic information on the source of a 7.3 magnitude
earthquake that occurxed offshore of the plant site on Novembexr 4,
1927, as well as additional information related to faultzng and |
seismicity in the area of the plent. Shortly~theree£ter, the USGSe
carried out an extensive offshore seismic reflection suxvey that. |
included the area offshore from Diablo Canyon. In November 1973, =

10 The FSAR is required. to be submitted by the utility to .the NRC

as part of its 'operating license application. The FSAR contains,. '

among other things, a description of the facility, its design bﬂsisf‘e,f~f”

and limits of operation, and a safety analysis of the structures, :
systems, and components, and .of the facility as a whole. The FSAR'
also contains a description of the managerial and administrative
controls to be used to assure safe operation, including a
description of the operational quality assurance program.
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the USGS confirmed a northwest trending fault dislocation about two ‘ '
miles offshorxe from the site.
In Novembexr 1973, PG&E commissioned a limited offshore
survey just offshore from the plant site. This survey was
conducted in December 1973, and was followed by additional PG&E
offshore surveys in May, July, and September of 1974, resulting in
amendments to the FSAR. The amendments descxibed the geology of
the Hosgri Fault and presented evidence suggesting limited, local
movements along the fault, which within the meaning contained in 10
CFR 100, Appendix A, was a “"capable" fault. During this time
period, PG&E maintained that its design was adequate despite the
Hosgri Fault. '
In August 1974, the USGS released its report on the
results of its offshore studies. The USGS concluded that the
Hosgri Fault was 2 to 4 miles offshore fxrom the site, extended for
90 miles, was active, and’ showed signs of lateral offset. In
Novembexr 1974, the NRC :eq:uested PGE&E to reevaluate the plant' o -
seismic capabilities based on a new maximum ground accelexation of .
0.5g. In January 1975, the USGS concluded that an earthquake equal' o
to that of 1927 could occur near Diablo Canyon. Such a quake, with:
a magnitude exceeding 7. 0, would cause ‘the ground motion level used,‘ .
at Diablo Canyon of 0.4g to be :Lna.dequate. : e
Additional uncertainty about the Hosgri Fault.was crea.ted*. SRR
in April 1975, when a geology student at California Polytechnic
University, San Luis Obispo, William Gawthrop, suggested that the
1927 earthquake might have occurred on the southern end of the
Hosgri Fault, and that other faulting may have occurred in the:
recent geological past. :
The uncertainty ovex the seismic des.f.gn basis of the
plant was resolved in April 1976, when the USGS released a report
on the relationship of the Hosgxi Fault to past earthquakes and"
other local faults. Th.is report stated that the Diablo Canyon site
was located on the Hosgri Fault zone, and- thm: the design basis ‘
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eaxthquake for the reactor site should be a magnitude of 7.5. The
NRC accepted the assessment of the USGS. PG&E was told to redesign
the plant using a postulated magnitude 7.5 earthquake occurring on .
the Hosgri Fault, with a ground acceleration of 0.75¢g. Since thiis
position specified only general regqulatory criteria for the
postulated earthquake on the Hosgri Fault, a consensus on the ,
detailed criteria to be used to evaluate the structural capability
of the plant had to be agreed upon. PG&E began a lengthy exchange

with the NRC to arrive at precise criteria and methodologies to e

used in evaluating the plant’s structures, systems, and components.

PGLE submitted its proposed evaluation criteria to the
NRC in July 1976. In September 1976, PG&E met with the NRC and
reached initial agreement on some of the criteria. In'reb:ua:y; ,
1977, the staff of the NRC accepted the remaining criteria to be
used in the evaluation of all major plant stxuccutes. However, the
ACRS raised questions about the evaluation criteria. Final =
agreement on the criteria for the plant s seismic design and .
evaluation methodology was reached in July~1978~when the ACRS
issued a favorable letter of approval. ,

ASLB hearings were held in lite 1978 and earxy-1979 on
the seismic safety issues of credible earthquakes on the Hosgri
Fault, ground motion, and the response of the plant to gibund
motion. These issues were the subject of conzinuing challenge by
intervenors. On September 27, 1979, a favorable decision.with 3
respect to seiamic issues was issued by the ASLB. )

Meanwhile, the accident at TMI occurred on March 28,
1979. At the time of the TMI accident, Dnit 1 was essentially.
complete and awaiting a license. TMI had immediate regulato:y
:epe:cussions for Diablo Canyon,because on MHy—Zl, 1979, the-NRc'
inposed- a moratorium on the issuance of new operating licenses
‘Additional delay was caused by intervenors who~requested fuxthe:
hearings on issues related to the TMI accident.
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Right after the TMI accident, PG&E formed a study group
to study the TMI problem and consult with Westinghouse to discuss
its implications. PG&E also met with other utilities who were in
the same boat as PG&E, i.e. those utilities who had almost
completed their plants but had not received an operating license.

The initial findings from the NRC’s investigation into
the TMI accident were issued in the form of NRC bulletins which
required operating plants to implement procedures to prevent the
sequence of events that had occurred at T™™I. In July 1979, PGSE
submitted a response to the NRC as if Unit 1 was an operating pla.nt
which proposed various actions it would undertake to address the
concerns raised by the TMI accident. PG&E’s management urged the
NRC to treat Diablo Canyon as a completed plant so that the new m o
requirements would not delay the startup of the plant. ‘The NRC d:‘.d .
not do so. : S
In September 1979, the NRC dec.tded. to resume- licensing on ‘

a limited basis for plam:s that did not have contested licensing . e
hearings. The licensing moratorium was fully lifted in Februa.ry v,; .
1980. However, the NRC did not provide any" guidance on how and to' . -
what extent TMI-related. issues could be raised and-litigated in the ‘
hearing process. Although the ASLB rendered a favorable decision : .

on September 27, 1979, the non-seismic safety and environmental - L
issues, which were those relative to ™I, were deferxred. PGSE, to '

no avail, petitioned the NRC to authorize Diablo Canyon’s llcen.se

on the grounds that the TMI-related matters were generic safety

issues applicable to all planta and that the  ASLB’s review of the

TMI issues was not a prerequisite fox licemnsing. -

In January 1980, the NRC staff issued its report-. on m.

The NRC staff prepa::ed a revised. list of TMI licensing’ requi::ements i
which was issued as NUREG-0694 in June 1980. At the same time, the .
NRC. COmiasioners issued their policy statement providing guidance

on the li.tigation of TMI issues.‘ The intervenors werxe success.ful

in obtainj.ng additional hearingu on issues related to the 'J.'MI N
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accident which resulted in another review extending to September
1981.

The Commissionexs’ Statement of Policy that accompanied
NUREG-0694 required utilities to file a separate request for a
low=power license if they had met only those NUREG-0694 items
necessary for fuel loading and low power testing. The effect was
that utilities had to submit separate applications for low power
and full power licenses. Thus, in July 1980, PG&E filed a motion
"with the ASLB requesting a license to load fuel and conduct low
power tests. This motion was opposed by then California Gove:mor
Jerxy Bxown and othex intervenors. :

The NRC staff issued its SER supplement in August 1980,
which concluded that PGSE had met the requirements of NUREG-0694.
In addition, the staff took the position that the issues raised by
the intervenors were not relevant to the low power operation of ‘
Diablo Canyon. In .:ruly 1981, the ASLB issued a decision in favor
of PG&E, which authorized the NRC to issue a license for fuel
loading and low power testing up to 5% of rated power. On
September 22, 1981, the low power license was issued. Immediately
after the low power license was issued, PGSE began fimal ,
preparations for fuel loading of Unit 1. On Septembe:r 27, 1981,
PG&E discovered a diagram error and voluntarily stopped :Euel ,
loading. The discovery of the d.tagram error raised a new and
complex requlatory challenge.

D. The Mirror Image Rrror,
the Design Verification Program,
and_Project Coppletion.

Shortly after. the NRC :Leeued a low power operating,
license for Unit 1, PGLE discovered an error in the seismic.
analysis of systems supported- from the annulua structu:ce in the
containment building, commonly referzed to as the m.i.r:cor image
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error or the diagram error. (The annulus structure is a steel
frame extending around the inside of the containment shell which
supports equipment and piping for the NSSS.)

The nmirror image erxor occurred as a result of PG&E'
transnitting a set of unverified and unlabeled drawings of the
Unit 2 containment gecmetry to Blume and Associates for seismic
analysis of the xesponse spectra. Although the drawings were not
labeled, Blume and Associates correctly interpreted that the ‘

drawings were for Unit 2. However, Blume and Associates m;stakenxy ’
believed that Unit 1 and 2 were aligned in the same way, i.e., they‘

assumed that both units had all components facing in the same
direction. Blume and Associates performed its seismic analysis for
Unit 1 on this basis, and returned the information from- this ‘
analysis to PG&E labeled as applicable to Unit 1, when in fact the:
analysis was really applicable to Unit 2. PG&E accepted the |
analysis as representing Unit 1, and knowing that the units were
mirror image units, flipped the diagrams- to be applicable to»Un;t
2. As a result, the seismic analyses for both units were
incorrect. ‘ : ,
The engineer who initially'suspected“the‘mirror image
erroxr informed his supervisor of his concerns on September 22,
1981. After further investigation, on September 27th the NRC
Resident Inspector was advised of the problem and fuel loeding was
suspended. After notifying the NRC of the erroxr, PG&E hired
Robert L. Cloud Associates, Inc. (Cloud) to investigate the exxor

and make recommendations concerning a program to review the des;gn“

control between PG&E and its seismic consultants, and to prov:de
assurance that there were no safety significant errors in the

seismic design of Diablo~Canyon. PG&E also initiated its own in \f 

house engineering design review.

L
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The initial review of the design error was performed by
Cloud. In November 1981, Cloud preliminarily concluded that the
safety of the plant had not been compromised by the diagram erxrox,
although additional design errors had been discovered as a result
of the review. These results were presented to the NRC.

The NRC requested Brookhaven National Laboratories (BNL)
to perform a technical audit of the potential impact of the diagram,

error on the containment annulus area. After reviewing the design .

process, BNL suggested that the design audit process should be ‘
extended to portions of the plant that were not directly affected
by the diagram erroxr. The review was eventually expanded to
include the design of all Class 1 electrical and mechanical
equipment, instrumentation, HVAC systems, and piping and p;pe
supports. In another BNL report, BNL concluded that various er::o::s
had been made as early as the original design analysis, and '
recommended that all pipe support designs be reevaluated. _
Previously, in October of 1981, the NRC had its staff
conduct an orsite zeview of the Diablo Canyon design ‘control
process at the offices of both PGLE and Blume and Associates. 'xhé‘ '

NRC staff found that PG&E’s qua.lity assuxance program (QAP) did not o

effectively control the review. and" approval of design intormat:.on i -
passing between PGEE and Blume and Associates and that the design

work by Blume and Associates had not been covered by a QAP pr:'.or to K

July 1978.

The NRC suspended- the operat:i.ngv:‘ 11_.cense for Diablo Ca.nyon
on November 19, 1981, and mandated that PGAE develop an In'dependentf

Design Verification Program to. rev:!’.ew the design of all safety- ' .

related structures, systems, and components. The IDVP was the most : o

comprehensive verification of a nuclear power plant design ever:
undertaken in the histo::y of the nucleax. power :f.ndustry
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The IDVP was done in two phases. In December 1981, PG&E . ‘
proposed to the NRC a review program for Phase 1. Phase 1 was to
address what had to be done prior to fuel loading, and requirxed a
design verification of all pre-June 1978 seismic related service
contracts utilized in the design process for safety related
structures, systems, and components. The contractors who would be .
doing the Phase 1 review were Cloud, Teledyne Engineering Services -
(Teledyne), and R. F. Reedy, Inc. (Reedy). It was proposed that
Cloud was to be the program manager of the IDVP, who was
responsible for directing the review effort and reviewing all
seisnmic design activities. Teledyne was to assist in the
verification work and to review and audit the program. and
methodology employed by Cloud. Reedy was to perform the quality
assurance audits. o

In January 1982, a program deacr:!.ption was presem:ed to
the NRC for the review work to be completed in Phase 2. Phase 2
was to cover the work that had to be completed prior to operation '
above 5% power. This entailed a design verification of '

(1) nonseismic safety related aetivities/ pexrformed by . sexvice
contractors prioxr to June 1978; (2) PG&E’s internal safety-::ela.ted -
design activities; and (3) a sampling: of safety-related: activities
by all service contractors performing work after Januwary 1, 1978. ° P
This program proposed that Cloud would manage the program, and:that =
Reedy would be responsible for the review of all quality assurance o s
and design control activities. It was proposed that Stone & o
Webster Engineering Corporation (Stone) would perfom the review offi'; o
nonseismic safety-related systems and components .

 In March 1982, the NRC staff issued their finding tha.t
the Phase 1 program was acceptable, but recommended that a:
contractor with a large, experienced staff and little prior !
financial involvement with PG&E manage the verification program. .
PG&E agreed to- the condition that . 'reledyne manage the IDVP instead.
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of Cloud. In December 1982, the entire IDVP was approved by the
NRC. L

By late February 1982, it became apparent to PG&E that to
complete the IDVP in a timely ‘fashion, more resources would be
required. An increasing amount of time was being consumed on the
growing numbers of technical questions and the uncertain scope of
the IDVP. Engineering personnel were being diverted from their
regulax design activities so that PG&E could respond to the des;gn
review effort.

PG&E decided to retain Bechtel Power Corporation to aid
in managing the completion of the project. Bechtel was selected
because it had the engineering resources to supplemenc PG&E’S
engineering workforce, it had an outstanding reputation in the
nuclear industry, and it had previousxy worked with PG&E on other }‘
projects. Bechtel was responsible for completing the remaining
work that was necessary to (1) restore PG&E’s suspended 1ow-power
license for the plant; (2) obtain a full power license for the
plant; (3) complete construction of Unit 2; and (4) prov;de
start-up engineering and construction support needed to bring both
units into commercial operation. 3

By April 1982, a PG&E/Bechtel p:oject completion team had ‘
been formed. A project management organization was instituted and’

a Bechtel executive was appointed the Project Completion.nannger ton‘ T

be responsible for the day-co-day;management of the project. The" "
remainder of the team was composed of both PG&E engineers and o
Bechtel engineers. The project team adopted'a QAP based‘upon the“
Bechtel program that had been previously approved by the NRC as .
satisfying the Appendix B requirements. This modified QAP was j
submitted to the NRC and approved; it remained in effect thxonghont
the project completion period.

During. the course of the verification program, the NRC -
used 1980‘s engineering methods and practices in its review of the e
seismic design of the plant. In August 1982, PG&E. announced a new'”
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program to review and reanalyze the seismic design of certain
safety related structures, systems, and components using updated
engineexring methods. In addition, although the NRC did not require
that a design verification program be conducted for Unit 2, PG&E
established a Unit 2 review program to examine the applicability
and impact on Unit 2 of the issues identified from the IDVP.
Despite the discovery of the diagram error, hearings on
the full power license were held as scheduled in January of 1982.
The issues at this hearing revolved around TMI related issues, in
particular, the adequacy of onsite and offsite emexrgency planning.
In August 1982, the'ASLB-issuedfa‘fullupower‘license subject to
certain conditions. On appeal to the ASLAB;‘the decision of the
ASLB was affirmed. B

As a result of the diagram error, various intervenors and K

Governor Brown filed motions with the ASLAB to reopen the Diablo
Canyon hearing record on construction quality assurance (CQA) and -
design quality assurance (DQA) issues. Hearings were held and both

issues were resolved in PG&E’s favor. On November 8, 1983, the NRC.

authorized fuel loading. o
By the beginning of 1984, the IDVP had been completod, |

and fuel had been loaded into Unit 1. Unit 1 was in the process of

pre-criticality testing. PGS&E was now>working toward additional !

1icensing approvals for low power testing and' full powex operation

for Unit 1, and for £u11 powexr license authority for Unit 2. '
Starting in late 1983, and as Diablo Canyon approached

startup, current and former workers raised numerous allegations =

with the NRC of possible problems ‘with the ‘plant. These .
allegations took time to investigate and :esolve, but eventually

all were resolved to the satisfaction of the NRC and on August 10,

1984, the NRC authorized the issuance of a full power license tor

Unit 1. In August of 1985, a £ull power license for Unit 2 was

‘ '
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During Unit 1l’s first year of commercial opexation, it
set performance records. Its capacity factor of 88% set a recoxd
for Westinghouse reactors of similar size. TUnit 1l’s availability
factor for the first year was 93%. Unit 2 had a capacity factor of
85%, and an availability factor of 94% in its first year of
opexration.

IV. Pre-Settlement Position of the Parties

Prior to the announcement of the settlement, PG&E was
prepared to demonstrate that the $5.5 billion spent on constructing
Diablo Canyon was reasonably and prudently incurred. The DRA and
the AG, as well as other parties were prepared to demonstrate that!
the amounts spent by PG&E were imprudently incurred. The following
are their respective positions. o

The DRA.contenda that PG&E’: management failures :
contributed to the cost increases and schedule delays at Diablo
Canyon. When PG4E undertook the task of designing and buildzng the
plant, it did not realize the management challenges and risks o
inherent in the project. The senior managers of PG&E failed to
take any significant steps to create the type of organization,
plan, and controls that such a large project required' Instead;)ﬁ
PGE&E relied on the traditional informal methods and: approaches that”
it had used on its much smaller past projects. -

Although PG&E had used its traditional functional |
organization on its previous engineering and: cpnstruction_efforts;
PGLE’s choice of a functional organization rather than a projeét'”'
management organization was inappropriate for a prodect of this
size and complexity. A,functional organization, as used by'PG&E,‘“'
is characterized by a grouping together of all similar and related
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occupational specialties and a hierarchy of chain of command to
dirxect the work effort.

By the mid-1960's, managers in a variety of industries
agreed that the functional organizational structure, with its
attendant informal planning and control, was an inappropriate means

of managing large projects. These managers believed that a project.

management organizational structure was needed. A project
management organization is characterized by the appointment of a
project manager for the project who uses methods, procedures, and

staff for the planning, control and execution of the«assigned‘tasksf

within the parameters established by the project master schedule.
and budget. PG&E used a project management organizational
structuxe on its Geysers project in 1978. But it wasn’t until
1982, when Bechtel was hired by PG&E, that a project management
system was instituted at Diablo~Canyon.

The traditional functional oxganization relies on
functional managers, verbal reporting, and project interaction

based on past working relationships. The DRA studies indicate that"

there were failures at all levels of management on Diablo Canyon, -
particularly in the areas of schedﬁling, cost estimating, and
controlling. There was no comprehensive overall plan for the
project, job responsibilities were poorly defined, management H
systems were inadequate to measure and control the production and
productivity of workers, and there was.novsystem to accurately
estimate project scope, budgets, costs, and schedules. These
management deficiencies contributed to the unreasonable project
costs and delays. -

The DRA contends that the choice of management by

functional organization heightened‘thé‘risk that critical‘decisiohsw‘iﬁi_,,
would not receive the appropriate‘attention that they required, and. .f ;
that the various project functions would not interact smoothly. .;ng,“~'V

light of the potential cost and schedule consequences, such a r;sk
was unreascnable, and therefore the choice of a traditional
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functional organization rather than a project management
organization was imprudent. The DRA is of the opinion that PG&E
failed to recognize that for the management of large projects, such
as the building of a nuclear power plant, effective project
planning and scheduling techniques were needed. Without a
comprehensive scheduling system to keep track of the enormous
amount of activities and decisions, and their interrelatiomships,
costly schedule slippages could result and did result. '
The DRA is critical of PG&E for its failure to timely
develop and implement a critical path method (CPM) system for the -
Diablo Canyon project. CPM refers to a computerized planning, o
scheduling, and control system used by mnugement to control the . 3; '
construction of a project. CPM -is based upon a network which :
integrates and diagrams the simultaneous project activities that | ,
must be carried out. PGSE failed to. :melement such a system until .
Septembei: 1971 when the PROCON syatem was initiated. However, the
PROCON system fell short of a true CPM system because it focused
only on construction aapects, and failed to integrate the schedule
the other functional activities that were taking place. The DRA
alleges that the technology existed in: the late 1960‘s to pzoduce °',
computerized, comprehensive CPM network, and that such a 3ystem o
should have been implemented by April 1968. Without such a tool,
PGAE management could not adequately plan, monitor, and control ai. o
~ of the activities. PG&E thereby lost its ability to eliminate or B
mitigate the various delays that took place at Diablo Canyon. ‘
In addition, the DRA asserts that the actions of the
Board of Directors of PG&E were unxeasonable in that the Boa::d.

failed to provide the leadership and direction that a mjor project‘

like Diablo Canyon. needed. The DRA’s consultant reviewed all of
‘the materials which the Board received over the course of the

project, and concluded that the Board failed to d:!.ffe::eutiate o
Diablo Canyon from othex less. significant’ projects, and. that the . [
Board would not have been able to monitor or evaluate the project S
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in any meaningful way using the information that was supplied to
it. The DRA also contends that the coxrporate records of PG&E '
establish that the Board did not exercise any noteworthy role in
assessing the project’s plan or orxganization, evaluating
alternatives for resolving gecseismic disputes in an expeditious
manner, or in addxessing the implications of the nmixrror image
erxoxr. ’

2. Seismic Safety and the Hosgri Fault |

The DRA contends that PG&E was aware of the NRC’s concern

ovexr the seiamic’sntety-o! nuclear plants that were planned for
California during the 1960’s and early 1970’s. Since at least '
1959, the NRC siting criteria explicitly required that utilities

evaluate geoseismic hazards such as faulting and landslices. ‘Thefee-ofﬁ“

proposed nuclear powex plant sites at Bodega Bay, Mendocino,
Malibu, and Bolsa Island were all abandoned mainly or partly
because of potential onsite or nearby earthquake activity.. PG&E
bad frequent discussions with the NRC about potent;al offshore
faults.

The DRA maintains that‘PG&E’s inftial geologic and
seismic investigations of the plant site and suxrounding area were
of limited scope and deficient for several reasons: . (1) PG&E
failed to evaluate the: possibility-of nearby offshore faults;

(2) PG&E failed to thoroughly investigate the regional geology in
the vicinity of the site; (3) PG&E failed to investigate the full:.

extent and implications of histoxic seismic activity-nea: the. s;te,‘_of"t

and (4) PG&E failed to consexvatively*evaluate the location and"
source of the 7.3 magnitude earthquake that occurred southwest’ o£wt
the plant in 1927. A more comprehensive review of the regional
geology would have shown that there was evidence of signifxcanz 'Q
active faulting extending offshore from the plant site. As a.
result of these deficiencies in: PG&E’s geoseismic studies, the

original seismic design of the plant ‘was not conserxvative enouqh to L

assure the safety of the plant in the event of an earthquake in f,‘,
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excess of the 6.75 magnitude earthquake for wh;ch the plant was
originally designed.

When PG&E prepnxed its PSAR, it only-used one published
source for its compilation of historic earthquake epicentexs in the:
general vicinity of the proposed Diablo Canyon site, the ea:thqnnkee
and epicenter fault map prepared by the California Department of |
Water Resources in 1964, which tabulated earthquakes of magnitude 4
or greater to 1961. The DRA asserts that additional data wexe |
available to PGLE at this time, including epicenter information
from earthquakes occurring during 1961 to 1966, and from - ‘
earthquakes in the magnitude 3 to 4 range. PG&E assumed in the
PSAR that the location of the 1927 earthquake, which was the third.
largest recorded earthquake in onshore or offshore Califormia in
this century, was the furthest from Diablo Canyon of the four o
estimated locations of the epicenter. And PGSE omitted to dlsc““’h
reports of historic onshore damage resulting from earthqunkesﬂthntie
occurred in the axea.

The DRA believes that PGLE suspected the existence of
major faults offshore of the plant site during the time of its
initial siting studies. Scientific techniques for identifying. andf
evaluating offshore faults, such as seismic reflection, were :
available and were well known during the 1965 - 1968 period that
PG&E conducted its initial studies. Seismic reflection studies:
wexe widely used by the oil industry for offshore exploration
during this period and in several nuclear plant siting cases,
including Bodega Bay and Bolsa Island. JAeromagnetic and gravity ,
studies were also capable of indicating the presence of faults, and
were routinely~conducted in the 1960’s to evaluate o!fshore
geology. The DRA estimated that-a sufficient offshore suxrvey
during this time would have cost PG&E about $65.,000. ‘

Despite PGSE’s responsibility for public health and
safety under the NRC’s regqulations, PG&E failed to conduct these L
offshore seismic reflection studies. Reasonable prudence, in light73“$‘

- 34 -
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of the circumstances, would have required offshore studies. Thus,
the delay resulting from the discovery of the Hosgri Fault, and the
need to redesign and reconstruct significant portions of the plant
to withstand a large earthquake on the Hosgri Fault, could have
been avoided had PG&E conducted adequate initial geoseismic siting
studies and interpreted the results in an appropriately

conservative manner. The DRA believes that had this approach been -

followed, the Diablo Canyon plant could have been designed,
completed, and in commexcial operation in the 1976 to 1977 time
period at a cost of approximately $1 billion.

' The DRA also contends that PGSE’s response to the
discovery of the Hosgri Fault was unreasonable. The Shell Oil
Company geclogists published their article on the Hosgri Fault in
January of 1971. It wasn’t until October 1972 that PG&E was made
aware of the fault. In 1973, one of PGSE’s consulting geoclogists, .
Douglas Hamilton, estimated that the Hosgri Fault might be capable
of a 7.5 magnitude earthquake, and suggested that PGEE conduct

offshore studies. The discovery of the fault offshoxe of the plant‘

site should have provided PGAE with the necessary impetus to
conduct additional offshore .studies to determine the full extent
and significance of the fault, and to reevaluate the source of the
1927 quake.

PGLE instead chose to-minimize the significance of the
Hosgri Fault to the NRC and the USGS. Further, offshorxe studies

for proposed Diablo Canyon Units 3 and 4 which were planned for the'

site in late 1972 and early 1973, were cancelled despite the
discove:y of the fault. The DRA argues that when the Hosgri Fault
was discovered, those studies should have been conducted to
determine whether Units 1 and 2 were adequately designed. In the
DRA’s opinion, PG&E’s failure to- promptly'conduct such studies

following the discovery of the Hosgri Fault was clearly lmprudent...

This imprudent behavior caused the delay in the _,k
completion of the projoct from 1976 to 1981. That is, from;the‘fﬁ
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time PG&E learned of the Hosgri Fault in October 1972, and until
May 1976, when the NRC staff requirxed PG&E to redesign the plant to
withstand a 7.5:magnitude quake, PG&E continued to build the plant
essentially to completion using the original, but by then obsolete,
seismic design criteria. Before the NRC ordered PGSE to meet the
new design criteria, the plant was nearly completed at a cost of
about $1 billion. After the NRC ordered PG&E to meet the 7.5
design magnitude, an additionnl'thxee years elapsed in which time
the essentially completed plant was redesigned and recomstructed. =
Had PG&E undextaken prompt studies to.examine the Hosgri Fault and '
its risks, and retrofitted the plant to meet a higher design
criteria, the delays from 1976 to 1981 could have been avoided.
The plant would then have been 0perating pxior to.the Three Mile
Island accident, and the NRC licensing moratorium which followed
would not have delayed the commercial‘operation of the plant.
3. Design Vexification Progrom |

Shortly after the NRC~gran:ed a low power operat;ng
license for Unit 1 on September 21, 1981, a PG&E engineer‘
discovered the mirror image erxor that had occurred during the o
Hosgxri modifications in 1977. In addition to the discovery of the‘f
mirror image error, more design exzors were uncovered such as '

(1) parallel piping lines desigmed. fxom a single set of assumptxons‘i“

which were found to actually require sepaxate analyses- and
(2) small bore piping. shock absorbers which were needed butwere

never designed or built. As a result, the DRA maintains that the | .

NRC lost confidence in PG&E, and in the adequacy of thé design of
Diablo Canyon. On November 19, 1981, the NRC suspended the Unit. 1
low power operating license and ordered PG&E to conduct an ~“
Independent Design Verification Program to assure the NRC that the:
design of Diablo Canyon met the applicable licenaing reqnirements.;
This NRC action was unprecedented. At the. time the suspension
occurxed, the plant was close thcompletiop,for a second time.
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The DRA states that the IDVP incurred an additional cost
of approximately $2.5 billion and was directly attributable to
PG&E’s deficient engineering controls and quality assurance
program. The IDVP zequired PG&E to demonstrate that the safety-
related structures, systems, and components of the plant were
properly designed and met all applicable licensing criteria. At
first it was thought that the IDVP would only take a few months.
Instead, it took several years to complete because (1) PGSE was

unable ‘to produce the design documentation necessary to justify it#

earlier work; (2) the verification process uncovered errors which
had to be corrected; and (3) PG&E had made a misleading statement .
to the NRC about the independence of the consultants during the
early phases of the verification process, which resulted in the
institution of strict and time consuming procedures to assure the
independence of those undertaking the verification effort..

In ordex to fulfill the IDVP requirements in a timely
manner, PGSE hired Bechtel in 1982 to help PG&E resolve the IDVP,
and to complete the plant and make it operatiopal. PG&E and -
Bechtel hired. thousanda of engineering and construction.workers tof
correct the design errors and to-obtain NRC approval to restart .
Unit 1 and to start Unit 2.

The DRA asserts that the root cause of the design errorsf7

can be traced to PGsE’s deficient quality assurance program. The
deficiencies included the failure by PGSE to require quality
assurance controls p:ior to 1978, its fallure to control ‘
information transmitted to its coasultants, its failure to control
the design interfaces between the various functional groups, its
failure to adequately control design documents, and its inadequatec
control of design inputs. The DRA contends that had PGSE’s ]
management appreciated the taskApresen:ed to them during the Hosgzi
redesign, and taken the necessary steps to institute engineering -
controls during the seismic redesign, the erxrors and cost of the j
IDVP could have been avoided. ' '
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4. h st Lon b

Although the Hosgri Fault and the IDVP accounted for the
majority of avoidable costs and schedule increases, there were
other deficiencies in the construction of the plant, including
(1) during the original construction phase, engineering related
construction delays of 459 days for Unit 1 and 206 days for Unit 2
wore caused by late or unclear engineering information; (2) large:
bore pipe installation was delayed by 9 months for Unit 1 due to
inadequate response to industry and professional guidance, and lack
of control over the contractor; (3) piping and pipe support ,
installation during the design verification program was delayed 176
days in the containment building and 235 days in the auxiliary
building for Unit 1, and additional costs of $230 million were
incurred due to inadequate control of the design process and
inadequate field inspection;'(4) the additional costs of $26
million for Unit 1 and $6 million for Unit 2 for pipe rupture
restraints were caused by failure to monitor the contractor,
failure to properly follow the established design, manufacturing,,
and installation standards, and the failuxe to verify the design; ‘
(5) $31 million in added costs associated with the breakwater wexre:
caused by deficiencies in the initial design and construction which
led to reanalysis, redesign, and repeated repairs in 1975, 1981, B

and 1983; and (6) startup testing prior to commercial operation. was“

delayed 80 days for Unit 1 and 77 days for Unit 2 due to avoidable
startup problems and the late completion of construction activities oo
which should have been performed eaxlier to avoid £nter£erence with;,
testing. _ -

In summary, the DRA contends that approximately $4.4
billion in project costs were imprudently incurrxed on the Diablo
Canyon project due to PG&E's failure to conduct the necessary
offshore studies, its failure to timely address the discovery of
the Hosgri Fault, and its failure to adeqnately-implemenz and
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update the company’s engineexing management and quality assurance
' ‘procedurxes. Because of these shortcomings on the part of PG&E, it
took 16 years to construct the plant at a cost of $5.518 billion.
Without those exxors and omissions, the DRA says that the plant
could have gone into commercial operation within a time frame
approximating plants whose construction started in the same era,
and avoided the billions of dollars in additional construction and
financial costs in an era of double digit inflation, and the cost
of hundreds of millions of barrels of fuel oil that were used in
PG&E’s oil-fired powexr plants during the critical years of the
energy crisis. Accordingly, the DRA recommends that PG&E be

permitted to recover $791 million, the estimated cost to design and .

build the plant to safely withstand a major earthquake on the

Hosgri Fault and to have it operational by 1976, plus $359 m;llzon
for plant upgrades due to the NRC requirements for safety {
imp:ovements following the Three Mile Island accident; a total of
$1.150 billion. ‘

PG&E contends that the Board and senior management of
PG&E were involved in all important aspects of the project, that
the Board discussed the Diablo Canyon project at virtually every
Board meeting, and that the Board was well informed of the

project’s progress and\probléms. In addition, PG&E contends that‘f_u

its reliance on the functional form of organization for the ‘
managenent of the project was reasonableuhndjpxudent, and that it
would have been imprudent to adopt the project management ‘
organization which was not widely'used in the utility industry
during this pericd.

PG&E argues that the DRA’s analytical process for its ‘
conclusion that the Boaxd members were not informed and did not |

actively'participate in the'mnnagement of the project was flawed. e

That is, it appeared to PG&E that the~DRA.simply~reviewed ‘the
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mninutes of the PG&E Board meetings and counted the number of
references to Diablo Canyon, and concluded that the Board was not
informed and did not actively participate in the direction of the
project. PG&E contends that simply because the minutes did not
refer to or mention the Diablo Canyon project does not mean that
these discussions did not take place. The minutes only reflect the
formal actions that the Board took, and do not purport to be a
record of the questions, answers, and discussions that took place
at the variocus meetings. PG&E asserts that there were numerous
formal Board and Executive Committee actions pertaining to Diablo
Canyon, including the approval of GMs, and the approval of public
documents such as Annual Reports, and Form 10-K Reports filedkwithﬁ
the Securities and Exchange Commission. The Boaxd set the overall

policy of the company, approved major expenditures, selected senior ﬂ"“

officers and monitored their performance, reviewed short and‘longfc
‘term plans, monitored efforts to achieve them, andvprdvided“advice¥
and counsel to the senior officers of the company. :

Senior management sexved as a link with the Board to
advise on the progress of the project and obtain necessa:y
approvals. A senior or executive vice presiden:, either di:ectly
or through the president and. chief operating officer,. always had -
primary responsibility for the management of the engineexing and
construction activities on Diablo Canyon. L

PG&E contends that its decision to be its own architect,
engineer, and construction managexr on the project was ‘prudent ‘
because by the time Diablo Canyon was started the experience of thev
PG&E engineering staff was commensurate with many of the
architect/engineering companies engaged in nuclear power plant |
design and comstruction. PG&E had developed Yecrs of experience
with nuclear power while working on other nuclear projects. Othex
utilities that made the same ‘decision as PG&E to design and'build
their own nuclear power plants were American Electric Powex, Du?e‘
* Powexr, and the Tennessee valley‘hnthority.
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PG&E also relied upon the expertise of its NSSS supplier,
Westinghouse. As part of its contract, Westinghouse furnished PG&E
with the documents, drawings, and specifications of the Indian
Point 2 project, whose reactor was virtually identical to the
reactors used at Diablo Canyon. The AEC staff, in their SER during
the construction permit proceeding for Diablo Canyon Unit 1,
concluded that PG&E was qualified to design and construct the
proposed facility since PG&E had extensive experience in the

design, construction, and operation of electric generating plants,

and because PG&E personnel had been involved with nuclear power
generation for a number of years. In addition, Westinghouse had
designed and constructed a numbexr of PWRs which had been,licensed
by the AEC.

PG&E asserts that the functional oxganization method of‘f
management was appropriate on the Diablo Canyon project until the -
project completion team was formed with Bechtel in 1982. The

functional organization had been successfully used by PGZE on mamy

other projects in the past. Furthermore, the idea of a project
management system was still a new idea in the utility*industry«
during the 1960‘s and 1970°s. Any substitution of a successful
mapagement system with an unproven system could have created
problems, and could have led to delays and cost overruns. PGSE

argques that new systems are inherently experimental until they are
tested and debugged, a process which can take months or years. Had

the management organization beén changed during the project, it
might have drawn criticism by the DRA and project opponen:s as an |
unreasonable decision. a
‘ As a yardstick of comparison, PG&E pointsrout that

functional organizational structures were used on the nuclear power
plants which the DRA referred to in its prepared testimony as '
successful projects. American Electric Power, Duke Power. Compamy,.
and Florida Power and Light’s St. Lucie Unit 1 used a functional
organizational structure rather ‘than a project management '
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organization on their respective nucleax power plant projects.

Although Florida Power and Light used a project management

organization on its St. Lucie Unit 2, construction of this unit did B
not start until 1977, and thexefore is not comparable to Diablo TE
Canyon. PG&E’s approach t¢o management was entirely consistent with | R
industry practice. Wwhen faced with the significantly changed |
cirxcumstances of the IDVP in 1982, the new organizational stxucture

of the project completion team was appropriate. ‘

The shortcomings of PG&E’s management of the project, as '
alleged by the DRA, were refuted by PG&E which asserts that the DRA
did not spend sufficient time with PG&E managers to fully "
understand the corporate culture of PG&E and the formal and
informal management systems used on Diablo Canyon. PG&E contends
that the keys to understanding the way in which PG&E managed: its
projects were the long standing working relationships that had
developed between its employees and the team responsibility which
PGEE fostered. Contrary to what the DRA asserts, the xnsnagement
group a.ssigned to Diablo CQnyon were cspa.ble individuals and had
highly refined methods for scheduling work, planning, rendering SR
decisions, resolving problems, . reporting and controlling costs, and
meeting objectives in a timely fashion. e

The PG&E working enviromnent stressed the following )
values to its employees. a compsny—wide perspective of PGSE’S goa.l
of providing reliable, affordable service to its. customers, o
lifelong careexr conmitment; training. and: professional development o
opportunities; open and effective communication; and individual
responsibility so as to imbue employees with a sense of
accomplishment when their part of the work was successfully
completed. :

Under the direction end supervision of PG&E’s. senior S
officers, the PG&E" Engineering and” Construction Departments mnnaged :
the design and construction of Diablo. Canyon until 1982. These two .
departments sharxed the responsibility for: mnnsging the project, and
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alternated the lead role depending on the type of work being
pexformed at the time. The Engineering Department was responsible
for the design and licensing of Diablo Canyon, while the
Construction Department was responsible for the actual
construction.

The chief engineers of each department were directly
responsible for the timely completion of the engineering work ‘
assigned to their discipline, and for assuring that such work met
appropriate quality standards. They were also responsible for
developing man-hour estimates and meeting staffing commitments to
accomplish the work schedule. The senioxr or supervising-engineersi
were responsible for monitoring the progress of the engineering L
activities within their disciplines, and overseeing the. engineering - E
design, and the design process approval procedure. The design work
was assigned to qualified and trained senioxr and responsible S f
engineers. The responsible engineexr (1) established and ensured
that all design criteria were met; (2) prepared or signed off on
material/equipment. specifications; (3) participated in the .
selection of suppliers (4) evaluated equipment purchase bids. and
approved vendor drawings and othex documents for which they vere
responsible; (5) gave technical direction to the design drafting -
group; (6) provided design parameters; (7) commented on work
product; (8) pexformed or assuxed performance and accuracy of o
calculations within their disciplines; and (9) participated in the_n_,t}ﬁ
preparation of specifications, drawings, and othex documenms thatxv
served as the basis for construction contract bids. : T

' The decentralized responsibiliﬁy and authority was most‘b,oeg
apparent at the resident engineer and field- engineer/inspector w'ﬁexuﬁf
level. The resident engineer ran the job for each contract that '
was assigned to him. The contxactors viewed the resident engznee-<‘
to be the key‘onsite represenxative of. PG&E. The field engineers ,
and inspectors were well known to t.he construction contractors. E ;j: o
They were’ assigned a apecific portion of the work, and’ it was theirf"u;
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responsibility to monitor, manage, and provide assistance on all
activities affecting safety, quality, costs, productivity, and
schedule, in their areas of responsibility. Observations about the
contractor’s shortcomings in quality, supervision, productivity or
production would normally be communicated to the contractor at the
working level. If necessary, the problem would be reported upward
in the chain of command. _ |
Contrary to what the DRA contends, the schedule tools and
reports that were used by PGS&E’s management to keep track of the
schedule at Diablo Canyon were highly refined. The following axe
brief descriptions of some of the schedule tools and reports that
were used. 4 : .
The Project Schedule: PGSE used critical path method |
(CPM) techniques for the DCP. The project schedule was an
intermediate level schedule and integrated engineering, , .
procurement, comstruction, and startup activities. The project
schedule provided an up-to-date picture of the entire’ schedule and
status of the project.. ‘

Summary of Specifications Schedule- this schedule |
contained a brief description of the contract and the name of the
manufacturer oxr contractor. This schedule was used for ordering,
monitoring, and controlling the work of General Cbnstruction and
Engineexring.

PROCON Computer Scheduling: this computerized scheduling

process was implemented in 1971. The PROCON system produced a
printed or plotted CPM schedule for Diable Canyon that listed for
each construction activity the earliest and latest possible,start‘
and finish dates, the amount of scheduling float, evaluation of
alternative schedules, and the effects of schedule changes on
project completion. ' :

Management also met £requently to discuss the Diablo
Canyon schedules. These meetingauincluded‘the,Chief.Executive
Officer’s Advisory Committee, and the Schedule Review Committee
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mectings. Other tools included the General Construction Weekly
Progress Report, and the Project Engineer’s Weekly Progress Report.
In addition, whenever schedule changes required senior management
approval, specialized written reports were prepared.

Cost control tools used by PG&E’s management included
the General Construction Quarterly Progress Report which was
designed to provide senior management with a comprehensive and
continuous look at the status of the project, including cost
trends, on a regular basis; the Capital Budget and Gross
Construction Expenditures Estimate which was a semi-annual report -
that projected the total costs of Diablo Canyon in relation to
other projects; Expenditures on Construction Projects Authorized .
for $1 Million or More which was a monthly report listing ‘
expenditures and variances from authorized amounts for all projects

authorized for $1 million or more; and the Recoxd of Bids which wus‘r

circulated for each purchase to explain recommended awards and to
obtain management approvals as necessary.

As part of the control and management of the deszgn :
effort, there had to be coordination of the drawings and wrxitten

design. This was accomplished by a checking, xeview, verifxcation, ‘
and coordination procedure. The signatures on the design documents“

acknowledged the signatory’s participatzon in, and management of -
that particular design.

PGSE contends that its initial'seismic*shfety studies'mgty

oxr exceeded the standards of practice in effect at the time. Such.
standards did not include offshore seismic profiling. o1
Additionally, PGSE’S studies were conservative enough to account:
for any unknowns within the contemplation of contemporary
scientific knowledge. Had the Hosgri Fault and- the postulated 7. 5
magnitude earthquake been known at the time of the original des;gn,
_ this knowledge would not have increased the seismic design of = -
Diablo Canyon. It wasn’t until the aftermath of the San Ferhand§
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earthquake of 1971 and the resulting.scientific knowledge which
followed, that the Hosgri Fault took on a significance that it
never could have had earlier.

The foundation foxr PG&E’s conservative seismic safety
studies was fourfold: (1) PG&E retained the advice of the most
highly qualified independent experts in seismology and earthquake
engineering, who were recognized worldwide as experts in their
fields; (2) these experts were engaged to do whatever
investigations they considered necessary; (3) these experts
understood that they were to take as conservative a course as they
considered reasonable in determining whether a nuclear plant should
be built at Diablo Canyon, and if the site wexe appropriate, how
the plant should be desigmed to withstand any earthquake which
might reasonably be expected’to-occu:‘in*thefarea; and' (4) that
when these experts gave PG&E their advice, the company took Lt-‘

The experts built in multiple~layers of. conservatism.
First, an extensive network of trenches were dug across the Diablof'
Canyon site to hunt for evidence of potentially active faults that.
might be capable of generating a rupture of the earth at the plantj
site. Second, Dr. Benioff and Dr. Smith reviewed the seismic’
bhistoxy of California for faults that they believed could generate;
earthquakes that would have the-maximum effect on structures at ‘
Diablo Canyon. They hypothesized the occurxence of a hypothetlcal=
6.75 magnitude earthquake directly beneath the site. Third, -
Dr. Blume added an. additional layer of conservatism by determining, .
the response spectra that the structures, systems, componpents, -and
equipment might experience. For the critical: plant structures, !
systems, and components, Blume and Associates used the double.
design earthquake concept, i.e., the plant was designed to
withstand earthquake motions twice as strong as those reasonably
expected.

These multiple layexs of conservatism ‘made Diablo‘CAnyon o
the most conservatively-designed plant in the- United States ‘when . it
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was. licensed for comstruction by the AEC in 1968. Diable Canyon
was built to a seismic standard with a peak ground acceleration of
0.4g and a maximum spectral acceleration of 1.48g.11 Consgtruction
continued on the plant during the evaluation of the Hosgri Fault
because PG&E did not believe that the fault would change the
maximum design earthquake magnitude for the plant.

The geology and seismology investigations of the Diablo
Canyon site met or exceeded the standards of practice in existence
at the time. PG&E contends that offshore seismic profiling did not
become a part of nuclear powexr plant siting studies until 1970. By
then, construction of Diablo Canyon Unit 1 was well underway, and d
Unit 2 was about to receive a construction permit. Additionally,
neither the AEC nor its consultants, the USGS and the USC&GS,
thought that offshore seismic profiling was necessary.

As for the epicenter of the 1927 earthquake, PG&E states.
that Drs. Benioff and Smith’s reliance upon the earthquake and
epicentexr map prepared‘by the California Department of Watex
Resources in determining the location of the 1927 magnitude 7.3

Dr. Perry Byerly about the source of the 1927 quake. Although it‘
is now recognized that the 1927 earthquake did not occur at the
Byerly location, most seismologists today place the 1927 earthquake
away from the Hosgri Fault and 25 to 45 miles from Diablo:Canyon.,‘
PG&E maintains that even if the Hosgri ‘Fault had been' i
identified in the 1960’s through. offshore. seismic profiling, and
through a reevaluation of the location of the 1927 earthquake,‘ :
capable of causing a 7.5 magnitude earthquake, it would not have
changed the original seismic design of the plant. Prior to the

11 The San Onofre Nuclear Generating Station Unit 1 was.designed
to a nominally higher ground acceleration. Howevexr, the seismic’
response spectra adopted at DiablovCanyen ‘were canaiderably~higher
and more conservative. _

v
-

quake was reasonable. This map followed the accepted finding of
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occurrence of the 1971 San Fernando earthquake, seismologists and
earthquake engineexrs believed that 0.5g was the highest peak ground
acceleration that even an‘earthqnake of B;S-m&gnitude could
produce. Under accepted principles of the pre-San Fermando
earthquake era, a magnitude 7.5 Hosgri earthquake would not have
been thought capable of generating a peak ground acceleration of
more than 0.45g, which was very close to Diablo Canyon’s actual
design of 0.4g and quite a difference from the 0.75g adopted by the
NRC in 1976.

The 1971 San Fernando earthquake was a 6. 6Amagnitude
earthquake, and recorded a peak ground acceleration of 1.25¢g, which
was double the maximum acceleration ever previously recoxrded. By -
the mid-1970’s, the data from the San Fernando earthquake began to
change the way in which critical facilities were designed. It was
in this light that the NRC determined in 1976 that Diable Canyon
should be evaluated for the higher 0.75g standard. Thus, PGSE
submits that it is unreasonable to expect that PG&E should have

known in 1966 what the experts and, government safety-regulators did‘  ﬂ£ ﬁ

not know and had no reason to believe at the time.

PG&E contends that its response to the identi:ication ot
the Hosgri Fault was reasonable and responsive to the NRC’s needs..
When the Hosgri Fault was initially idenzified, neither the'AEC,nor‘
PG&E’S experts believed that it was an active fault that was P
capable of producing a significant earthquake. PG&E’s geology and
seismic consultants advised PG&E that any eaxthquake potential ‘

postulated fox the Hosgri Fault was covered by the original seism_c o

design of the plant.- The NRC on two occasions-in 1974 publicly -
opposed efforts to halt’ Diablo»Canyon construction because’ of the
discovery of the fault. The offshore seismic studies that wexe .ﬁ'_‘
planned for proposed Units 3 and 4 in.late 1972 and early‘1973 were

cancelled, not because PGLE was afraid to learn the truth abOut thea“u

Hosgri Fault, but because the California Coastal Zone . COnservatlon .
Act was passed which would_have neceasitated an additional permit
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for Units 3 and 4, which PG&E expected would be difficult to
obtain, and which ultimately led to the cancellation ¢f proposed
Units 3 and 4.

When later work suggested that the Hosgri Fault was an
active fault, PG&E’s experts concluded that it was capable of no
more than a 6.5 magnitude earthquake. The NRC geologists and
seismologists initially agreed with PG&E, but the USGS did not. At
the end of 1975 and the beginning of 1976, the USGS postulated a
7.5 magnitude earthquake. In April of 1976, the NRC decided to .
adopt the USGS position and required PGEE to evaluate the Diableo
Canyon plant using an effective horizontal ground acceleration of
0.75g. ©PG&E contends that the NRC agreed to adopt the position of
the USGS because the NRC did not want a confrontation between the
two agencies at a contested hearing.

After long and complicated discussions with the NRC’s
experts, in eaxrly 1977 PG&E reached agreement with the NRC on
criteria for the seismic modifications of Diablo Canyon’s major
structures. By March 1979, the seismic analyses and the necessary

modifications were completed, and’ the plant was close to~completion,

wo

for a second time. However, on March 28, 1979, the TMI accideat . .

occurred. In its aftermath of a licensing moratorium and TMI
modifications, Diablo- Canyon Unit 1 received a low~power license'on
September 22, 1981l.
3. Design Verification Proqram ;
PG&E contends that its own quality assurance program was:
effective and proper, that the mixror image error. and the othexr
design errors discovered as a result of the IDVP were minor and had
no safety significance, and that the modifications to the plant
during the IDVP*period were the result of technological npgradang
due to the use of 1980’ srengineering methodology to a plant
designed using 1960’s and 1970°s engineering methodology
After the mirror image erxoxr was reported to the NRC,
subsequent investigations by PG&E, its independent reviewers, and

e ",
Lo
I L
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the NRC, led to the discovery of other minor design erxors, none of
which PG&E contends were safety significant. During this time the
NRC was in the midst of intense scrutiny by Congress and the NRC’s
credibility as a safety requlator had been seriously eroded. PG&E
asserts that it was in this backdrop ¢f politics that the NRC _
decided to restore its credibility as a tough and competent safety
regulatoxr by making an example out of PGEE by suspending its low
power operating license. PGLE decided not to contest the
suspension of the license because it felt this would further'delay‘
fuel loading. : ‘
Contrary to the DRA‘’s assertions, PG&E contends that the
NRC had consistently given good marks to PG&E’s QAP. In pexriodic
reviews over the course of the project, the NRC staff always found
the Diablo Canyon QAP to be in overall compliance with NRC -
regulations. Thexe were occasional lapses in PG&E’s QAP, but the .
NRC never found anything that would cause it to lose confidence ih;
PG&E. PG&E contends that a QAP cannot catch every single exxor.
PG&E further contends that the relatively small number of erxrors
found during the IDVP review, and the randomness of those‘errors}‘;'
is further proof that PG&E was in ovetallycompliancq‘with the NRC’s
quality assurance regqulations. |
As the IDVP got underway, the undertaking became
complicated for several reasons. First, virtually all of the
cormunication between the outside reviewers and PG&E had to be in -
writing or reduced to writing, which required more time. Second,j‘,
the NRC required PG&E to submit a semi-monthly status report for as
long as the license suspension was in effect. Thixd, the outside
reviewers were making increasing numbers of requests fox high:y
technical information to which PG&E had to respond. Compounding.m‘ _
this was an NRC staff request to report any potential concerns wzthff
plant design as a formal error or open item. Fourth, the outside’

reviewers were using sophisticated 1980°s engineering methodologies‘ ‘;~ﬂf

in their design verification activities and were beginning to
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request information on design concerns that could only be provided
by applying that type of methodclogy. As a result, the design and
construction began to slip behind schedule. ‘

The increase in these activities resulted in some changes
to the organizational structure of PG&E. In January 1982 the
position of Project Manager was created because the activities were
significantly different from typical engineering and construction
activities. The combined effect of the verification work and the’
project completion work created a need for more centralized
management control than had previously existed on the project.

Certain modifications were also made to the information
and reporting systems, and to the schedule and ¢cost control
procedures. These changes included- the preparatxen of a weekly
status report by the project team for senior management. More

specific and detailed scheduling mechanisms, apart from the weekly :‘

and monthly status reports, were also developed. These included
integrated project completion.schedules, and a schedule revision
review and approval process. Scope and cost control tools were
modified. New methods were used to develop schedules, £orecast

costs, and to track and manage the work. As the work continued to |

expand during the design verification program, a additional

procedures were devised to txack and control changes to .the desxgn;

PGLE maintains that because of the highly charged
political atmosphere, the IDVP was going to be intensely ]
scrutinized by the NRC Commissionexs, from the intervenors in the
Diablo Canyon licensing proceedings, from the Congress, and from
the press. Because of the likelihood of intense scxutiny, PG&E .
believes that the NRC staff conducted the review of the IDVP using:
state of tbe art analysis to judge the design of;Diablo»CanYon ‘

instead of using the design techniques and‘methodsremployedfwhen ff_‘

the plant was first designed.

The NRC retained the services of the Brookhaven Nat;onal,
Laboratory, who were experts in state of the art geismic analys;s,‘
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to analyze the design. Thus, the IDVP examined the Diablo Canyon
design through 1980’s eyes, discounting the fact that the design
was based on eaxrly 1970’s technology and disregarding the fact that
the models used in the oxiginal Diablo Canyon design had been
specifically reviewed and approved by the NRC staff at the time
they were submitted. Advances in computer technology and modell;ng
techniques made for more sophisticated analyses than wexe avallable
when the design was originally done. .
When PG&E saw that the NRC staff and the IDVP reviewers
were going to use state of the art engineering analysis and |
evaluation methods, PG&E decided to imstitute a program which
systematically reviewed the design of the plant using state of the
art techniques, and made modifications to the completed plant to  ‘
make it comply with current analytical techniques. PG&E viewed the
resulting modifications to be technological upgrades resulting trom
the application of techniques that were not available at the time j"
of the original design. The fact that these changes were made hed
nothing to do with the adequacy of either PGGE’S prior quallty |
assurance program or plant design. Indeed, PG&B contends that. even
if the modiflcations were not done, the Diablo Canyon systems, ‘
structures, and components would have performed their safety

functions in the event there was a 7. 5~magnitude Hosgri eerthquake.-"

4. t at

PG&E concludes that the first year results of both un;ts
demonstrate the quality of the system design and the reliability of
the systems and equipment. PG&E believes that Diablo-Canyon's safe
operation and high operating ratios. attest to the quality of PG&E’&
management efforts, and that the overall cost of Diablo-Canyon Ls
in'line with those of other plents ‘that went into commercial i
operation at the same time. In PGLE’s opinion, the entire $5. 51&
billion that was spent on. the project was rxeasonably and prudently
incuxred. Accordingly, the DRA. disellowance~is not warranted.
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V-M&Jﬁﬂ@e

A. Standards Used in Review of
the Proposed Settlement

This Commission has the authority under Public Utilities
Code §§ 451, 454, 457, 463, and 728 to determine and fix just. and -
reasonable rates for electric service.  The CPUC can also establishV'
rates for an electrical corporation on a basis other than the
traditional method of allowed rate of return on undepreciated
capital costs. (Public Utilities (PU) Code § 463(a); Re Palo Verde
Nuclear Powexr Plant D.87-04-034, p. 17.) | |

To expedite the hearing process, we had been considering.
the adoption of settlement procedure rules as set forth in | .
Rulemaking proceedings R.84-12-028. By ALJ Ruling of June 27,
1988, the presiding ALJ ruled that the reasonableness of the
proposed settlement would be reviewed according to the proposed
settlement procedures in R.84- 12—028.12 '

A gettlement which proposes an altermative form of
ratemaking iz not a case of first impression for us. We have
previously adopted ratemaking treatment based upon a stipulation

petween the CPUC staff and a utility. In D.86-10-023, as modified = -

by D.87-04-034, we adopted the stipulation which set forth the ‘-ﬂ*.
ratemaking treatment proposed by the staff and Southern California

Edison Company (SCE) for SCE‘s share of investment-related costs of; qui

the Palo Verde nuclear power plant.' In that case, we concluded,. .
inter alia, that the methodolegy set forth in the—stipulation,was
an appropriate method of alternative ratemaking, and that, on
balance, the alteznatrve ratemaking protected both ratepayer and

12 A copy of the proposed settlement procedures is set forth in

Appendix B. Those procedures were adopted by the Commission, w:th  f :

minor modificatxons, in D.88~09-060.
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shareholder interests and resulted in just and reasonable rates.
(D.87-04-034, p. 17.) )

There is a strong public policy favoring the settlement
of disputes to avoid costly and protracted litigation. (Datatronic
Systems Corp. v. Speron, Inc. (1986) 176 Cal. App. 3d 1168,
1173-74.) The cases discussed in the sections below on binding
future commissions and interpreting the settlement documents all:
acknowledge the propriety of settlement in utility matters.l3' The
settlement procedures that are undexr consideration ave similar to
the settlement procedures that exist in class action litigation. -
Although the settlement of a utility rate case is not a class
action, the settlement principles that apply in class actions are .
analogous to the proposed settlement in this case ih,that it
settles numerous similar claims of similarly situated protestants,
and, of course, all of PGLE’s customers. As the appellate court
noted in Janus Films. Inc. v, Miller (2d Cir. 1986) 801 F. 2d 578,
at 582, the role of the court is greatly expanded when a comsent K
Judgment or settlement judgment rxesolves class actions, shareholdér’
derivative suits, bankruptcy claims, antitrust suits brought by‘theg
United States, and any suits affecting the public interest. In the'
Diablo Canyon case, the settlement affects the interests of all
PG&E customers. In such a case, the factors which the courts use’

13 Public utility commissions in other Jjurisdictions have also o
approved of the use of stipulations or settlements to set just and:”
reasonable rates. (Re Nine Mile Point 2 Nucleaxr Genexating
Facility (N.Y. 1986) 78 PUR 4th 23, appeal pending sub. nom.
Kessel v. Public Serxrvice Commission (N.Y. April 15, 1987.); Re
Potomac Electric Power Co. (D.C. 1987) 81 PUR 4th 587; '

Sexvice Compapy of Indiana, Ing. (Ind. 1986) 72 PUR 4th 660; Re .
mwm.nm (Ohio- 1985) 71 PUR 4th 1407 mm‘ ‘
States v. Public Service Commission of the District of Columbia .

(D.C. 1983) 465 A.2d 829.) In addition, the Federal Energy
Requlatory Commission (FERC) has its own set of settlement
procedures which is contained in 18 C.F.R. § 385.602.

- 54 =




A.84~06-014, A.85-08-025 ALJ/RB/fs

in approving class action settlements provide the appropriate
criteria for evaluating the fairmess of this settlement.

In class actions, both federal and in Califormia, the
judge must approve the class action settlement. (Eicalora v.
Lockheed Califormia Company (9th Cir. 1985) 751 F. 2d 995, 9%6;
Officexs for Justice v, Civil Service Commission of the City and
County of San Francisco (9th Cir. 1982) 688 F. 24 615, 623-624;
Fed. Rules of Civil Procedure, Rule 23(e); La Sala v. Amexrican
sg_mgmmmum (1971) 5 Cal..3d 864, 872; Txotsky v.

! 2 ; at (1975) 48 Cal.

App. 3d 134 149 )

When a class action settlement is submitted for approval,l
the role of the court is to hold a hearing on the fairness of the .
proposed settlement. Proposed Rule 51.6 provides that if there-are\
contested material issues in a proposed settlement, a hearing will
be scheduled. However, the fairmess hearing is not to be turmed
into a trial or rehearsal for trial on the mexits.. (Qﬁj;gg;g_jgx

v. Civ

zxgngiggg' supra, 688 F. 2d at p. 625. )14‘ The court must stop
short of the detailed and thorough investigation that it would
undextake if it were actually trying the case. (ggzgg&___jmgm;ggn'
Brands, Inc. (1981) 450 U.S. 79, 88, £fn. 14 [67 L. Ed. 2d 59, 101
S.Ct. 993.]; Parker v. Andexrson (S5th Cir. 1982) 667 F. 2d 1204, ~
1209; Axmstxong v. Board of School Directors (7th Cix. 1980) 616 '

14 The District~of Columbia Public Service Commission, which
approved a settlement reducing base rates as a result ©f the impact:
of the Tax Reform Act of 1986, stated in Re Potomac Electric Power

r at p. 597 that "...it is clear that the Commission .

Qoupany, supra o
is not bound to hold a hearing on every question [xaised about the - ~

settlement] and does have the authority to impose a settlement
which is substantially acceptable to most, if not all, of the.

parties.*®
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F. 2d 305, 314-315; cotton v. Hinton (5th Cixr. 1977) 559 F. 24
.+ 1326, 1330.)

The standard used by the courts in their review of
proposed settlements is whether the class action settlement is
fundamentally faix, adequate, and reasconable. (Qﬁnggzg;ﬂz;

mnﬂm Bupra, 688 F. 2d at p. 625.) The buxden of prov'ing that
the settlement is fair is on the proponents of the settlement.
(Gxunin v. Intexrnational House of Pancakes (8th Cir. 1975) 513
F. 2d 114, 123; Noxman v. McRee (N.D. Cal. 1968) 290 F. Supp. 29, .
32.) Proposed Rule 5l1.1(e) provides that this Commission will not’
approve a settlement unless the "...settlement is reasonable in |
light of the whole record, consistent with law, and in the~public
intexest." :
In order to determine whether the aettlement,is fair,
adequate, and reasonable, the court will balance various factors .
which may include some or all of the £ollowings: the strength of
the applicant’s case; the risk, expenae, complexity, and likely
duration of further litigation; the amount offered in settlemeut,je
the extent to which discovery has been completed so that the
opposing parties can gauge the strength and weakness of all _
parties; the stage of the proceedings- the experience and views of
counsel; the presence of a governmental participant; and the
reaction of the class members to the proposed settlement.
(Officexs for Justice v. Civil Sexvice Commission of the City
mmﬂmmmﬂm sypxa, 688 FP.' 2d at p. 625.) i
In addition, other factors to consider are whether the o
settlement negotiations were at: a:m's.length and: without colluszon-.
whether the major issues are addressed in the settlement- whether
segments of the class are treated differently-in the'settlement*'35
and the adequacy of. representation. (Paxkexr v. Anderson, ggp;a
667 F. 2d at p. 1209, Ammstrong v. Board of School Dixectors,
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supxa, 616 F. 2d at p. 314; M. Bexrenson Company v. Faneuil Hall .
Maxketplace (D. Mass. 1987) 671 F. Supp. 819, 823.) ..

In California trial courts, the court has broad powers in
determining whether a proposed class action settlement is fair.

(m.lusls___&ammx_mm (1979) 89 Cal. App. 3d 434, 438,

48 Cal. App. 3d at 150 ) The California courts have looked to ,

federal class action procedures and federal case law when there is

no controlling California authorxity. (State of California v. Levi

Stxavss & Company (1986) 41 Cal. 3d 460, 481, concurring opinion of

Bird, C. J. fn. 2; La Sala v. American Savings and Loan

Association, supra, 5 Cal. 3d at 872.) Thus, in determining

whether the proposed settlement in this case is reasonable,

consistent with the law, and in the public interest, we will

balance the factors that the federal and California courts have

adopted in determining the reasonableness of proposed class act;on

settlements. : ’ : o T

B. Ppinding Puture Commigsions N X
A major concern in this case is whether a future T

Comnmission will adhere to the terms of a settlement agreement whxch]‘,ﬂﬁf

fixes the price to be paid for Diablo Canyon electrxicity for thewg

next 28 years. The parties agree that we cannot bind futuxe

Commissions. PG&E: "Since ratemaking is quasi-legxslative in o S

nature, it is a general pxinciple that a commission cannot bind theT“,"

actions of a future commission"™’ (Brief, P- 71), AG: "As a legalyﬁ ,”

matter, the Commission cannot bind its successors as €O policy HL‘

matters” (Brief, p. 5); the DRA: -"No order of the Commission is

binding on future Commissions” (Brief, p. 7); TURN: *“It islwell{[

established that a decision made by the cuf:eht Commission cannot"‘ e

bind a future Commission” (Brief, p. 15). And we have apecifically' .

held that we cannot bind the actions of a future Commission. (BQ'"*

RGSE (1981) 6 CPUC 2d 735 (abstract), D. 93497 in A.59537.) Because3

this settlement is intended to be’ operative for 28 years,. we feel
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it necessary to reaffirm the settled principle and to discuss the
legal effect of our appxoval.
We have found no California Supreme Court case on po:.nt.

An analagous case is United States v. Public Utilities Commission
of the State of Califoxrnia (N.D. Cal. 1956) 141 F. Supp- 168, which
invelved the constitutionality of PU Code § 530, as amended in
1955. In that case, the United States sought a declaratory
judgment as to the comstitutionality of § 530 which empoweredy the
CPUC to permit common carriexrs to transport property at reduced
rates for federal, state, and local governments, to such extent anc
subject to such conditions as the CPUC might consider just and ‘
reasonable. At the trial, the CPUC, both in its testimony and by
stipulat:.on by its chief counsel, stated that it would apply § 530
in a manner that would not impede the United State’s defense
measures. In finding that § 530 was unconstitutional, the court
held that neither the Commission nor its chief counsel could bind

their successors through such testimony oz stipulation. .

Other California agencies and boards have followed the
general rule of law that no legislative body can limit or ::est:::x.ct.

its own power or that of subsequent legi.slatures, and that the a.ct

of one legislature does not bind its successors. (See mhgmpm__

Board of Trustees (1904) 144 Cal. 281, 283; ngugu_v_cisx_oi_ﬁmih x

Pasadena (1913) 166 Cal. 153, 155-156; In_re Collie  (1952) 38 Cal-_
2d 396, 398; Citvy and County of San Francisco v. Coopor (19%5) 13
Cal. 3d 898, 929; W (1971) 15 Cal. App- 3d 8736, L
843; City and County of San Francisco v. Pattexson (1988) 202 Gal- .
App. 3d 95, 105.)

The CPUC is both a court and an administrative tribum:.l- N
It exercises both judicial and legislative powers. (BL_L_,__A_._,

Metro. Trapsit Auth. (1962) 60 CPUC 125, 127.) The fixing of ra.tes

of public utilities is-an example of its legislative powers. .
(People v. Western Afr Lines. Inc. (1954) 42 Cal. 2d 621, 630.)
Thus, since the CPUC exexcises legislative powers when it sets
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rates, it appears that any Commission decision which attempts to
fix prices that are automatically incorporated into rates over the
next 28 years would not bind successor Commissions.

The Federal Energy Regulatory Commission (FERC) cases
hold that a present commission cannot bind a future commission’s
discretionary act. (43 FERC ¥ 61,201; 41 FERC ¥ 61,405; 34 FERC
¥ 61,356; 29 FERC ¥ 61,291; 23 FERC ¥ 61,012; 9 FERC ¥ 63,004; 54
FPC 138.) \ h
In 54 FPC 138, the Federal Power Commission (FPC), the
predecessor to the FERC, appxovéd‘aaproposed-aettlement fixing
rates for natural gas. As part of the FPC oxder, it stated the
following:

"While unable to bind future Commissions it is
our intention that rate increases and
reductions made pursuant to this A¢reement as
to rates shall be permitted to become effective
as of the time provided for without suspension
and without conditions other than those
gggc?fied in the Agreement." (54 FPC 138,

In 41 FERC ¥ 61 405, the FERC approved a settlement, but
disapproved language in the settlement binding the FERC to-the use x

of a specific cost of service methodology for future ratemakxng-

Subsequently, in a rehearing the parties to the settlement proposed L )

some alternative language as a solution to theflanguage‘that was -
previously disapproved. This revised langquage stated that the
settlement would be subject to change by the FERC "... only undexr.

the Commission’s indefeasible authority to ordexr changes in rates,“]_.f”f
terms and conditions of service and othexr provisions that axe fixed =

by contract if they are contxary to the public interxest.” This
revision allowed the FERC to accept the settlement: without binding
the FERC to the use of a specific cost of service methodokogy‘for
future ratemaking. (43 FERC ¥ 61,201.) '

In 34 FERC ¥ 61,356, a proposed settlement, which S
included a provision for the levelizationuof the capacity-cost y

o
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component of the purchased power costs associated with the buy back
of power, was amended to clarify the FERC’s right to order changes
in certain aspects of the levelization plan. The settlement was
approved with the express understanding that the parties to a
settlement agreement may agree on certain duties and rights, as
well as on the elements of the cost of service methodology to be
employed in the development of futuxe rates, but that the FERC
could not be bound in that way.

To avoid the problem of not being able to bind future
commissions and at the same time to provide a basis for long term .-
stability of settlements, the FERC states in its decisions that it
"intends” that the future rate increases and methodology that have
been agreed to in a settlement will become effective on the dates
provided for. This intention is expected to be honored by later |
commissions. (29 FERC ¥ 61,291; 55 FPC 630, 633; 54 FPC 138, 143.)

The Public Utilities cOde-strengthens.the proposition
that we cannot bind future Commissions. Section 1708 provides:
“The commission may at any time... rescind, alter, or amend any
order or decision made by it." Section 457 permits utilities to
enter into an agreement for a fixed beriod for the automatic
adjustment of charges for electricity with the caveat "Nothing Ln
this section shall prevent the commission from revoking its
approval at any time and fixing other rates and charges....”
Finally, Section 451 p:ovides«that A1l charges demanded ox g
received by any public utility... shall be just and reasonable” and
Section 728 provides that if the Commission finds rates are
unreasonable, *“the commission shall... fix... the just, ‘ _
reasonable... rates... to be thereafter observed and in force.”. Ve
have reviewed these statutes, which are familiar to all “
practitioners of public utility‘luw in Califoznia, t0 impress upon
the proponents. of the settlement the limitations under which we. act
today. (cf. FRC v. Sierxa Pac. Power Co. (1956) 350 US 348,

100 L. Ed. 388.) And we deliberately refrain. from.commenting on
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the consequences of a future Commission’s changing of the texms of
the settlement. We believe the settlement is a falir compromise of
a difficult, costly controversy and we intend that the terms and
conditions of the Settlement Agreement and the Implementing
Agreement shall be effective on the dates sbecified in the
agreements. The proponents have prepared the follewing language to
propitiate future Commissions, which we adopt.

To the extent permitted by law, the Commission
intends that this decision be binding upon
future Commissions. In approving this
settlement, based on our determination that
taken as a whole its terms produce a just and
reasonable result, this Commission intends that
all future Commissions should recognize and
give all possible consideration and weight to
the fact that this settlement has been approved
based upon the expectations and reasonable
reliance of the parties and this Commission
that all of its terms and conditions will
remain in effect for the full term of the
agreement and be implemented by futuxe
Comnissions. :

We have engaged in this extended analysis of our power -
or lack of power - to approve settlements and to bind future
Commissions both to answer the opponents of the settlement who
argue that we have no authority to approve the settlement and to l
remind the proponents that the terms of the settlement are not set
in concrete. ‘ B |
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C. Intexpretation of the Settlement Agxeement
and the Implementing Agreement

An agreement operative for 28 years will be intexpreted
frequently. In each PG&E rate case, there will be questions
regaxding the effect of the settlement on cost allocations, rate of
return, decommissioning expenses. In ECAC heaxings the settlement
issues of capacity factor and inflation rates will occur. There
could be hearings on requests for floor paYmenrs and if PG&E
abandons the plant there will certainly be a hearing on PG&E’S
abandonment rights. Should questions regarding safety arise, we
can expect public inquiry of the Safety Committee. And, should
PG&E earm extraordinary'profits from Diablo Canyon, we have been
warned by some parties that complaints will be filed to reduce
unreasonable rates. All of these challenges will come before—th;s j
Commission. - : . .
The settlement, when approved and adopted by us, becomes ‘
an order of the Commission, subject to PU COde Section 1759:

"No court of this State, except the Supreme
Court to the extent specified in this article,
shall have jurisdiction to review, reverse,
correct, or. annul any ordex or decision of the
commission or to suspend or delay the execution
or operation thereof, or to enjoin, restrain,
or interfere with,the commission in the -
performance of its official duties, except that
the writ of mandamus shall lie from the Supreme
Court to the commission in all proper cases.

We are not approving a contract where the intenr of the parties ;s
paramount. “Settlement"” carries a different connotation.in
administrative law and practice from the meaning usually‘ascribed

to the settlement of civil actions in a court. (Repn. Gas & W g;gz:uf;f
Co. v. FPC (1972) 463 F. 2d 1242, 1246.) We' are not resolving a- w‘l

'dispute between two parties. Oux decision is a facet of our duqy
to fix just and reasonable rates, which- requires that the final

‘responsibility to support and interpret the decision rests with' ﬁi;fﬁV?w

- Therefore, when interpreting the- Settlemen:.Agreement and. the -
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Implementing Agreement it is not enocugh to know the meaning that
the proponents put on each paragraph, it is important that future
Commissions are apprised of our understanding of the agreements.
To the extent that our interpretation differs from that of the
proponents, or any of them, it is our interpretation that is
definitive. To that end, in our discussion of the various

paragraphs in the Settlement Agreement, we are careful to spell out:

our intexpretation of the paragraph. We especially refer to the
discussion on decommissioning costs, rate of return, the Safety
Committee, floor payments and the return of floor payments, and
abandonment xights.

For us to find the settlement to be in the public
interest we must know at the time we make the finding, to the
extent possible, the ramifications of the settlement. In some
areas it is easy, e.g., the price for electricity through 1994; inf

-

other areas it is highly speculative, e.g., determining the effect’ 3
of Diablo Canyon on PG&E’s rate of return. But in many areas where-'

precision is impossible, we can at least recount the factoxs that
we have considered in our public interest determination. For .
instance, Paragraph 10, Decommissioning, is only one’ broadly

written sentence, but which involves the ratepayers in billions'ofﬁlf

dollars of costs. 1I1f we thought a future Commission could
authorize a cbange in Diablo Canyon.which would cause PG&E to-lose

its decommissioning tax benefits, yet under Paragraph 10, requi:el"

that ratepayers continue liable for decommissioning costs, we wouldsv'f”
not approve the settlement; it would not be in the public inxerest--f‘”

Similarly, if the Commission did not have the authority to oxder |

PG&E to refund the amount of money it receives in floox. payments wa,“.

in excess of the abandonment price of Diablo Canyon ox which is -

unrefunded upon terminntion of the agreomont, we would not approvo "

the settlement. It is not enough to say, as some parties doy,'Le;¢g7ﬁf
future Commissions decide.” We must make’ the decision now in ordor o

to make the finding that the settlement is in the public in:erest-
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and so that the parties understand their xights and obligations.
we do not want to hear PG&E arxrguing 10 years from now that the
settlement provides that the ratepayexs must pay fox
decommissioning costs regardless of PG&E’s activities concerning
Diablo Canyon or that the Commission has no authority to order
refunds in the floor payment account. If PG&E does not agxee with
our interpretation of the settlement, then it must withdraw from
the settlement and prepare for trial on the reasonableness issues
of the construction of Diablo Canyon.

This discussion of our authority to interpret the
settlement finds support in court cases and decisions of othex
Commissions. A settlement, when adopted by us, is not a contract -
between parties but a decision of the Commission. (Mobil Qil
Corporation v. FPC (1974) 417 US 283, 313-314, 41 L. Ed. 2d 723
Placid 04l Co. v. FPC (5th Cix. 1973) 483 F. 2d 880, 893; Re
Qhgggnggkg_&_&;_ﬁgl;_&&;_ (1982) 3 DC PSC 182, Annotated 1983-1986
PUR Digest, Procedure, § 31.) And it is binding on all the paxties
even though some parties are not in accoxd with the result (Renn. '
Gas & Water Co. v. FRC (D.C. Cir. 1972) 463 F. 2d 1242, 1246.)
When a public utilities commission adopts a settlement it does so
on its understanding of the terms of the settlement. (Re Xope k
Natural Gas Co. (1983) 51 PUR 4th 431, 441.) We evaluate the ,
settlement, the evidence presented in support and against, and the
plain meaning of the language. But to the extent the settlement
requires interpretation aftexr it is adopted in a Commission

decision, it is the Commission’s interpretation that prevails. Q&z“”"

Public Sexvice Co. of Indiana (1986) 72 PUR 4th 660; See B:Q!n___
Neeb (6th Cir. 1981) 644 F. 2d 551, 558.)

The Settlement Agreement ‘provides that,any change in’ the
agreement rendexrs it null and void., We believe the Settlement
Agreement and the Implementing Agreement as written, and _asg .
mmmm.qm are fair and in the public
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interest; the Settlement Agreement and the Implementing Agreement
need not be changed.

We cannot anticipate every issue that might arise over
the years of the settlement so our discussion, of necessity, is
limited. To the extent that issues arise which are not dealt with
in this decision we would expect the parties to refer to the
Answers to Questions Raised in ALJ Ruling Dated July 21, 1988 (Exh.
513); Additional Answers (Exh. 514); Joint Answers to Questions
Raised in Settlement Workshops (Exh. 515); Supplemental Joint
Answers (Exh. 516); Joint Answers to Questions Raised by the ALJ
September 15, 1988 (Exh. 517); as well as to the testimony of the
proponent’s witnesses and their briefs and oral argument.

D. Antitzust Allegations |

During the hearings on the settlement, a request was made
to examine "...the antitrust factors inherent in the settlement

agreement....” It was alleged that the proponments and their agemts i

had met during the past thirteen months in secret sessions and
negotiated a settlement agreement in which the price for the power
produced by Diablo Canyon was fixed..

The Commission, in reaching a decision on whether to

grant or deny a certificate of public convenience and necessity, is‘f"“‘

required to consider the antitrust implications of the matter
before it. (MMM:M&W |
commission (1971) 5 Cal.3d 370, 377; Re PTST Co. General Rate |

Increase (1979) 2 CPUC 2d 89, 193; Re PTS&T Co. granting partial
reheaxing (1979) 2 CPUC 2d 434, 448.) And this. pr;nciple would
apply to any decision of the Commission. In the Northern

California Power Agency case, the California Supreme Court annulledf

a Commission decision granting a certificate to construct and

operate a geothermal steam generating plant because the Commiss;on :

had failed to give adequate consideration to, and make appropriate
findings on, the allegations that the steam purchase contracts
violated state and federal antitrust laws. (ngxgng:n_ggliggzngg
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Rowex Agency v. Public Utilities Commission, gupxa, 5 Cal.3d at
p- 380.)

Competition is a relevant factor in welgh;ng the public
interest. Antitrust considerations, if they were present, would be

relevant to the issues before us. (Noxthern Califormjia Power
Agency v. Pyblic Utilities Commission, supxa, 5 Cal.3d at p. 377.)
This is not to suggest, however, that the regulatory agency is
bound by the antitrust laws. As the court pointed out in the

Noxthern California Power Agency case at page 377, regulatory

agencies such as the Commission:

"...can and do approve actions which vioclate
antitrust policies where other economic, social
and political considerations are found to be of
overriding importance. In short, the antitrust
laws are merely another tool which a regulatory
agency employs to a greater or lesser degree to
give ‘understandable content to the broad-
statutoxy concept of the "public interest."’"

Thus, the Commission can, after due consideration and iﬁﬂ”

the exercise of its authority, approve an agreement despite its ‘
monopolistic features. The antitrust prohibitions do not ‘extend to

trade-restraining acts which are done pursuant to state regulation.f'

(Pazker v. Brown (1943) 317 U.S. 341, 350-351 [63 S.Ct. 307, 87
L.Ed. 315); Li -

(5th Cir. 1971) 440 P.2d 1135, 1140; Bg_5Qgghg:n_galifg;nig__g;g:
Company (1980) 3 CPUC 2d.379, 386.) That is, even if the rates and
practices complained of originate with the regulated utility, if
the "... rates and practices are subjected to meaningful zegulation;
and- supervision by the state to the end that they are the result of _
the considered judgment of the state regulatory~authority..., 'itj |
is jmmune from the operation of the antitrust laws. (Gag Light ";
Company of Columbus v. Geoxqia Power Company, supka, 440 F.2d at
p. 1140.) Similarly; we note that the California Unfair Practices
Act, Business & Professions Code 517000 g;;_ggg;‘ which prohibits
anticompetitive behavior, does not apply:: |
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"(l) To any service, article or product for
which rates are

of this State and s¢ld or furnished by any
public utility corporation, or installation and
repair services rendered in connection with any
services, articles or products." (Business &
Professions Code § 17024, emphasis added.)

The proponents all testified that the price structure of
the settlement was a negotiated and agreed upon price. If such a
price were set by the proponents without the Commission‘’s review
and approval an antitrust violation might be the result, but here
the settlement, which includes the performance based pricing
structure, is subject to the review and approval of this ,
Commission. As discussed earlier, the purpose of this decision and
the hearings that we held on the settlement are for determining
whether the settlement is reesonable,'consistent with the law, and:
in the public interest. Any antitrust implications of the
settlement are therefore just another factor in determining whethexr
the settlement is in the public interest. The settlement prices,
when approved by us, are no moxe in restraint of trade than. any

other Commission approved price or rate.

We do not see any anticompetitive implications in the
settlement. The DRA, PG&E, and the AG may meet, negotiate, and
proposefa_price'or7rate to the Commission;.that is not
anticompetitive, nor is it an agreement to fix prices between N
competitors;‘ One alternative to the'settlement is to include the ;
cost of Diablo Canyon in rate base where PG&E could recover its
reasonable costs for the plant regardless of the cost of e
alternative sources of energy. That, too, is not ant;compet;tive.tv
We find that the Settlement‘kg:eement is not anticompetitive, but ..
should others see it diffexently we find that the economic - ‘
considerations embodied in the settlement are of overriding
importance. ' -
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TURN, William.Bennett and Robert Teets, the Redwood
Alliance, the San Luis Obispo Mothers for Peace (SLOMP), Consumers
Organized for the Defense of Envirommental Safety, Life on Planet
Earth, and Rochelle Becker allege that the settlement proceedings’
did not give them adequate time to prepare and therefore violated
due process. _

The following is a brief summary of the settlement
proceedings. On June 27, 1988 the proponents announced that a
settlement had been reached among the proponents. In his ALY |
Ruling of June 27, the presiding ALJ adopted a hearing schedule for
the proposed settlement, and adopted the settlement procedures |
proposed in R.84-12-028 (see Appendix B) as the procedure for
determining the reasonableness of the proposed settlement. Om-

July 6, an informal settlement conference was held to discuss the
proposed settlement. On July &, the date set for the £iling of the*

. Settlement Agreement and Implementing Agreement, the propoments . ‘
notified the ALJ that the papers would not be f£iled until July ls-ﬁ
Subsequently, in the ALJ’8 Ruling of July 21, ‘the schedule of -
June 27 was rescinded, and the time in which opponents could file ' -
comments on the settlement was extended one week to Augqust 15. .

Prior to and at the prehearing conference of August 18, =
1988, the opponents moved for an extension of time. in which to- file"”,“w
comments in opposition to the prxoposed settlement. This motion wasr; S
denied and the following hearing schedule was adopted:

(a) 22 :t 22 - proponents’ testimony to be

ed. ‘ _

Angust 30 - all parties may submit comments’
regarding the proposed settlement. '

(¢) September 12 - all parties other than the
proponenta shall file testimony.

(b)

(d) September 19 - proponents' :ebuttal
testimony filed.
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(e) September 19 - hearings begin.

(£)  Septembex 30 - hearings end (hearxings
actually ended on October 3).

During this period, workshops were conducted by the Commission
Advisoxry and Compliance Division (CACD) to which all parties were
invited. Answers to questions raised at the workshops were filed, |
as were answers to questions raised by the presiding ALJ. |

The above schedule is consistent with the proposed
settlement rules which we used in this case, which provide that all
parties receive 7 days’ notice that a settlement will be filed and'
that a pre-filing settlement conference will be held; that all
parties be served with the settlement; that objecting parties hnve
30 days in which to file comments and 15 days to file reply

comments; and that a hearing be held as soon after the close of the"ﬁﬁf”e”

comnent period as reasonably possible. All parties received:
advance copies of the Settlement Agreement on June 27 with fo:mal
sexvice on July 15; a settlement conference was held on July 6;
parties had until August 30 to file comments and opponents had:
until the day their witnesses testified to file prepared testimomy.
And prepared testimony is the best commentary. We find that the -
presiding ALJ acted reasonably in setting the comment an€ bearxng
schedule. T
Prior to the prehearing conference of September 15, 1988,
the opponents moved for additional time in-which to file prepaxed
testimony. In addition, TURN requested that the CACD perform
computer runs using the DRA’s model to calculate the effects of o
using alternate assumptions. The Redwood Alliance moved to compel
compliance by the DRA with cerxtain discovery requests, which it '
alleged were essential for its case in opposition to the proposed
settlement, and for a modification of the’ briefing and hearing ‘
schedule. In denying the. Redwood Alliance’s disoovery'motion and. B
for modification of the hearing schednle,‘the presiding ALJ stated:
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"(Tlhis case is too large foxr any one person oOr
organization outside of an organization as
laxrge as the Public Utilities Commission to
adequately prepare within the time limits. ...

»The case cannot be operated on the basis of any
one person being full{ advised in all phases of
this case. That is why we have a staff. That

is why we have an attorney gemeral. ...

*In the San Luls Obisgo—Mbthers’ letter, it
says... our witness is employed full time and
only able to meet on weekends. And the
(California Polytechnic) library is closed on
weekends .

*Well, that kind of assistance to the
Commission, while welcomed to the extent that
it is available, cannot be used to say we have
to delay a proceeding like this. ‘

"These people are not equipped?to*participaté
fully. And I can’t allow that to run the
hearing.

“Tn the other area of the Redwood Alliance’s
motion, the discovery request on cost~
effectiveness, I am not suxe that that is
relevant to the settlement. And {f it is
relevant to the settlement, it should have been
relevant to the main case. ...

*And if it was relevant to the main case, you

[Redwood Alliance] should have been here a yeaxr

ago. Yet, you weren’'t.” ‘
The ALJ also denied TURN‘s motion fox the CACD to run alternate - .
analyses, but permitted TURN and the SLOMP to file testimony on the
day their witnesses testified. : I

At the start‘oi’the'hearings, and“following~the;tettimd#y.Q -
of Dr. Bernmow, the Redwood Alliance renewed its motion for S
discovery on the cost effectiveness issue. Both of these motions'
were denied. - ' '
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Mr. Bennett complains that he was denied cross
examination of critical witnesses, and was not permitted to inquire
about the negotiations surrounding the settlement.

1l to hed

The opponents to the settlement complain that the
schedule adopted by the presiding ALJ "...imposed an arbitrary and
short schedule” (Bennett and Teets, Brief in Opposition to
Settlement Agreement, p. 7.), which is unfair to those opposing the
settlement. (Concurrent Brief of the Redwood Alliance, p. 4; SLOMP
et. al., Closing Arguments, p. 15.)

The courts have recognized that to adequately represent a
group of persons, such as in a class action lawsuit, substantial
resources are necessary to support what is likely to be costly and:
protracted litigation. (Smith v. Josten‘’s American Yearbook Co. .=
(D. Kansas 1978) 78 F.R.D. 154, 163; Cullen v. New York State Ciwvil
Sexvice Commigsion (E.D.N.Y¥. 1977) 435 F. Supp. 546, 563; Amgﬁ;zg\f
Board of Dirxectoxs of City of Milwaukee (E.D. Wisconsin 1976) 408
F. Supp. 765, 774; Jeffexy v. Malcolm (S.D.N.Y. 1973) 353 F. Supp-ﬁ‘
395, 397.) “The ordinary layman will generally not possess the
requisite training, expertise, and experience to be able to
adéquately serve the interests of a proposed class." (Jefferv v.
Malcolm, supxa, 353 F. Supp. at p. 397.) Even an attorney or
attorneys who have shown the utmost competence in conducting 1
traditional, two party litigation may lack the time, ability, and
resources to adequately prosecute a large case. (ﬁguJaL___Jlggzgn_g
Amexican Yearbook Co., supra, 78 F.R.D. at p. 163; Cullen v. New
IQxk_E&s&ﬁ_Sixil_ﬁﬁxxiss_sgmmigiign supxa, 435 F. Supp. at p. 553:‘
Am9g_z__EQs:Q_2:_Dix9s;an_ex_cisx;ei_uxl_snkag supra, 408 F.
Supp. - at p. 774.) Unless thexe is a valid reason, the lack of
preparation is not a grounds for obtaining a continuance. (nni;gg

States v. Pacific Fruit & Produce Co. (9th Cir. 1943) 138—?- 2d -
367, 372.)
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The case before this Commission is of unprecedented size,
in terms of cost and filings. Over 150,000 pages of prepared
testimony and exhibits were filed for the reasonableness phase
alone. In addition, depositions were taken, and numerous data
requests were exchanged between the interested parties. The amount
of material in this case is staggering. The material filed in
support of the settlement was much less voluminous, but still
required expert analysis by persons experienced in public utility -
law. The presiding ALJ has stated on the record that an individual
or organization may be hard pressed to deal with such an enormous
record. - :
Ms. Becker and the San Luis Obispo Mothers for Peace have
acknowledged both in the hearings and in their filed papers that
they do not have the fimancial resources and personnel for a case -
of this magnitude. Ms. Becker stated that the cost of mailing
their papers to all parties was a concern. In addition, the SLOMP -
is a "volunteer group”, and "The witnesses, the people who are |
working in this case are employed full time. They only have
evenings and weekends to get [their opposition to the settlement]
ready.” The hearing schedule in San Luis Obispo was adjusted to
accommodate the SLOMP witness because of the witness’ full time '
job.

TURN also lacked adequate‘resouxces as evidenced‘by‘its
request that the CACD run the DRA’S computer model using alternate
assumptions. ' The Redwood Alliance noted that it is a 'nonprofit :
membership association”, and "Its. participation in these g
proceedings.and the ECAC.proceedings have—exhausted all’ available
funds."

The presiding ALJ has the authority to control the course’ o
of the proceedings, and may take such other action as may be
necessary and appropriate. (Rule—63 .} He had. authority to-adopt
the proposed settlement rules for use in this proceeding, and we- , o
affirm his ruling. The puxpose ‘behind the settlement rules is to“-“
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encourage agreement between some or all of the parties to a
Commission proceeding. Implicit in this purpose is the speedy
resolution of contested issues. The perxiod between the
announcement and service of the settlement documents and the start
and conclusion of the hearings was reasonable. The participation
of the interested parties in this case is commendable. However,
when an individual or organization does not have the necessary
resources, that lack cannot control the pace of the proceedings.
To allow the opponents in this case additional time to prepare
would have, in effect, pushed the settlement timetable further
back, thus eliminating one of the features of a settlement, to save
hearing time and reduce the cost'of-litigation. ‘

The Redwood. Alliance sent data reqnests to the DRA and
PGSE concerning certain cost information. Some of the requested
information was received in six large cartons containing an
estimated 20,000 pages of analysis.end‘documents, while other

information was not received. According to the Redwood Alliance, . |
the information received genmerated the need for an additional data

request. When the motion for a continuance and compliance was !
brought by the Redwood Alliance, its experts had "only partially
apalyzed this information....” The Redwood Alliance in its a
closing brief contends that: the ALJ’s denial of its motions foxr

moxe time to prepare and for compliance with its discovery request |

was a "fundamental denial of the opportunity‘to present the
opposition s side of the Settlement story."

The hear;ng schedule cannot be :egulated by a party'wh;chu S

lacks sufficient xesources to manage the enormous amount of
information associated wmth this case. Dx. Bexrnow testified that

if he obtained the additional iniormation that the Redwood Alliance'

requested, it would still take him between 30 and 60 days to

complete what is essentially a p:glim;ngxz analysis of hzs cost
effectiveness study of Diablo~Canyon.
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3. 8 3 Witness

Mr. Bennett contends that he was denied the xight to
cross examine Mr. Ahern and Mr. Maneatis and that his subpoena to
Attoxrney General Van de Kamp was improperly quashed.

It is well recognized that irrelevant, harassing,
cumulative, and repetitive questions have no place in Judicial ox
administrative proceedings. (Evidence Code $$ 210, 352; Government
Code $115:3; People v. Burgenmexr (1986) 41 Cal. 3d 505, 525; Horn v.'
General Motoxrs Corxrporation (1976) 17 Cal. 3d 359, 371.) The
objections to Mr. Benmett’s line of questions were sustained by the
presiding ALJ as irxelevant, repetitive, and cumulative. He was
given the opportunity to make an offer of proof as to why Mr. Ahern‘
and Mr. Maneatis should be subjected to further cross examination; '
he did not do so for Mr. Ahern and refused to do so for -
Mr. Maneatis. We note that Mr. Bennett was not present during the‘
cross examination of‘many witnesses. In light of the recoxd,

Mr. Bennett’s right to cross examine was not denied. -

The motion to quash the subpoena issued to the Amto*ney

General was properly granted. A.high public official shoulc 2ot be ,~u35

required to respond to a personal subpoena absent a showing of
prejudice or injustice, and no such showing was made.
(Deukmeiian v. Superior Court (1983) 143 Cal. App. 3d 632, 633.)
4. Settlewent Negotiations ‘
The opponents to the settlement contend that questions
should have been permitted regarding the negotiations of the .
settlement. We are of the opinion that those questions were
properly excluded. (See Evidence Code §§1152, 1152.5, 1154.)
Proposed‘settlement‘rule'51.9"prdvides in pehtinent part:

"No statements, admissions, or offers to
stipulate or settle, whether oral or written,
made in preparation for, or during negotiations
of stipulations or 'settlements shall be subject
to discovery, or admissible in any evidentiary
hearing unless agreed to by all parties
participating in the negotiation.
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"All information obtained during the course of
negotiations shall be treated as confidential
among the participating parties and their
clients and shall not otherwise be disclosed
outside the negotiations without the consent of
the parties. . . ."

The same argument was raised in the Nine Mile Point 2

settlement hearing. (Re Nine Mile Point 2 Nucleaxr Genexating
Facility, supra, 78 Pub. Util. Rep. 4th at p. 46.) The New York
Public Service Commission stated:

"Though the negotiations between staff and the
company were confidential, we find that, in the
circumstances of this case, such
confidentiality may have been necessary to the
development of a settlement proposal.
Furthermore, the proceedings in this case
afforded all parties an opportunity to assess
the reasonableness of the proposed settlement,
to comment, toO cross-examine, and to intxoduce
opposing evidence. We considered that evidence
carefully and, indeed, revised the proposed
settlement to reflect the arguments we found
persuasive. Thus, the procedures in this case
have provided the parties with numerous
opportunities to test the reasonableness of the
settlement and to influence our ultimate
determination." (Id. at pp. 46-47.)

In this case, all of the interested parties had the
opportunity to attend an informal settlement conference, file
comments, f£file testimony, attend workshops, present witnesses, ‘
cross examine witnesses,,filé-closing;briefs,'and;argue_beforé thé%
Commission. The procedures adopted in this case have provided
ample opportunity for opponents to persuade us that the settlement
is not in the public interest. Thus, although the negotiations
surrounding the settlement were privileged; procedures were in
place that allowed all interested parties to to be heard.
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vI. th ement

On June 27, 1988 a Settlement Agreement (in Appendix C)
was filed by the proponents which covers the operation and CPUC
jurisdictional revenue requirements associated with each unit of
Diablo Canyon. Subsequently, an Implementing Agreement (in
Appendix D) was entered int¢o by the proponents and filed with the
Commission on July 15, 1988. The Implementing Agreement
supplemented and clarified portions of the Settlement Agreement.
The Settlement Agreement and the Implementing Agreement are
intended to be interpreted as a single, integrated agreement, and
in the event of any conflict between the terms of the two

agreements, the Implementing Agreement is to govern. Rather than
| putting Diablo Canyon in rate base less a disallowance of plant
costs determined after hearing, the settlement‘provides“an
alternative method of recovering Diablo Canyon costs. The
proponents assert that this alternative method provides revenue to%'
PG&E equivalenr to a $2 billion rate base diaallowancea ;_

The presiding ALJ asked numerous qnestions regardang the;
interpretation.of the settlement documents and workshops were '
conducted for the purpose of discnaaing and interpreting how the
day to day mechanics of the settlement would work. As a result ofﬁ
the workshops, the proponents filed their joint responses to the
questions raised by the ALJ and at the workshops. x

In traditional ratemaking, the utility is entitled to an‘
allowed xate of return on undepreciated capital costs. Under
traditional ratemaking,'thé°utility has the burden of proving to
the CPUC that the amounts spent in constructing the plant were

prudently incurred. The proposed: settlement represents a departure .n ¢

from traditional ratemaking. Undexr the proposed settlement, the -

highexr the capacr:y factor of. the plant, the more revenne PG&E. w111
generate. The proponents refer to this.new pricing structure as ko
performance based pricing . However, this is somewhat of a‘f
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misnomex because the prices to which PG&E is entitled under the
settlement are fixed and do not vary based on performance.
Instead, it is the revenue that PG&E receives that varies
proportionally as performance varies. A better descriptive texm
would have been performance based revenue. Nevertheless, as all
parties have used performance based pricing as the descriptive
designation so shall we.

To understand the testimony and the positions of the
proponents and opponents to the settlement, we set forth a brief
summary of the settlement in this section. An analysis of the
texns of the Settlement Agreement and the Implementing Agreemeant is
presented later in this decision. '

The proposed settlement is the exclusive procedure for

the rate treatment of all of the costs of constructing, owning, and'-~

operating Diablo Canyon for the first 30 years of the commexcial
operation for each unit of the plant. Under the settlement, except
for floor payments and the basic revenue requiremént, ratepayers. ‘f
will pay only for the power that is actually produced by Diablo
Canyon. ' -
PG&E has agreed to waive all rights to collect in rates
the uncollected balance that has accrued in the DCAA, which as of "

June 30, 1988 amounted to almost $2 billion. PG&E has also agreed
to waive its rights to seek recovery of any litigation expenses in‘°

connection with this case. The interim rate revenues that PG&E
received from 1985 through June 30, 1988 will be the sole
compensation to PG&E for that time period.
The price for Diablo Canyon power over the next 28 years

is composed of a fixed price, an escalating price component tied tOQ
an inflation factor, and a peak period price differentiation. Ifh

the plant operates well, the owner is rewarded with higher
revenues. However, if the plant operates poorly, the owner
receives less revenue. Out of these revenues PG4E must covexr all
of the costs of owning and operating therplant, including all
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future capital additions. Thus, under perfoxrmance based pricing,
the operating risks are shifted from the ratepayers to the utility
and its shareholders.

To provide some protection against the adverse financial
impact of a prolonged outage, PG&E is entitled to £100r payments (a
minimum revenue gquarantee) under two limited circumstances:
(1) floor payments automatically apply when performance based
pricing fails to produce enough revenue to cover the basic revenue:
requirement of the two utility assets; or (2) PG&E may opt for
floor payments when the annual capacity factor of Diablo Canyon
falls below a certain specified level. . ‘

The abandonment provision of the settlement limits the
amount that PG&E can request in the event of. an abandonment. Any .
rate request related to abandonment is subject to Commission L

approval. In addition, there is nothing to preclude the DRA or the‘,‘l‘

AG or any other party from challenging the abandonment request.

The settlement also calls for the establishment of a
three member Independent Safety Committee for Diablo Canyon‘to |
review its operations for the purpose of assessing the safety of
operations and suggesting any recommendations for safe operation.7 
The cost of the safety committee is to be included as part of
PG&E’s ordinary fuel related operating expenses. :

Decommissioning costs are not covered by the settlement,
and will continue to be govermed in accordance with Commission .
policies for decommissioning nuclear plants.

The following witnesses testified for PG&E in favor of T
the settlement: Richard A. Clarke, the—Chairman of the Boaxd and.
Chief Executive Officer of PG&E; George A. Maneatis, the President,e“
and a Director of PG&E and various subeidiary companies; Thomas C. - ’




Long, the Managexr of the Revenue Requirements Department of PG&E;
. and Peter D. Hindley, a Supervising Power System Engineex.
1. Iestiwony of Richaxd A. Clarke

Mx. Clarke testified that there were several reasons for

PGSE’s decision to reach a settlement. First, the settlement will
resolve, in the quickest possible manner, when and how PG&E will
receive revenues from its investment in Diablo Canyon. Prior to
the announcement of the settlement, there was substantial
uncertainty about the amount and timing of PGLE’s recovery of ‘
revenues from Diablo Canyon. In addition, the intexim rate relief

was inadequate, which in Mr. Clarke s opinion, seriously eroded the\‘-

company’s financial integrity.
Although PG&E felt that it had compiled a strong case for

the full recovery of Diablo Canyon’s costs, PGLE was also realistic

in that it knew the Commission might evaluate the evidence‘to~the;f
detriment of PGLE. As for the length of the proceedings, at the . -

time the settlement was announced a Commission decision was still a

year or moxe away, and the likelihood of judicial review was likely
to add years before the outcome was finally decided. Thus, the
benefit of a speedy end to the unce:tainny~was one of the key
reasons for PGLE’s agreement to settle.

The second reason for settling the case is that the
settlement will make PG&E‘’s financial future dependent upon how
well PGSE manages Diablo Canyon in the future. If PGSE operates |
the plant at a higher than average capacity over the next 28 years,
as it believes it can based on Diable Canyon’s past performance,\
the company and its sharoholdors will be xewaxded.

The third reason for settling the case is that the
" settlement will save millions of dollars in litigation expenses
because the prudence portion of the rate case is avoided. 1In
addition, the intangible costs of PG&E’s management having to focus
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its attention and energy attending to the hearings and related
activities is also a cost that PG&E can now avoid.

Mr. Clarke further testified that the settlement balances
ratepayer and utility interests by shifting most ¢f the financial
risk of owning and operating Diable Canyon from the ratepayexrs to
PG&E and its shareholders, while in turn, the settlement gives PG&E
the opportunity to benefit monetarily if the plant performs well
over the next 28 years.

. Undexr traditional ratemaking, the risk of plant opexation
is usually borne by the ratepayers. That is, the ratepayers pay
for the cost of the plant and a return on that investment, plus the
cost of operations, maintenance, administrative and general
expenses, and capital additions. The risk of reduced plant
performance, and/or the growth in operating expenses or capital
additions can result in future rate increases or reduced energy
production without a corresponding rate reduction.

Under the settlement, PG&E bears the risks ¢of reduced
plant performance and cost growth. Although the flooxr payment
provision provides PG&E with some protection against the
possibility of a prolonged outage, a shutdown of Diablo Canyon
would be very costly. At most, the floor would only provide

revenues equivalent to those earnmed by operating the plant at a 36% SR

capacity factor, well below the .industry average capacity factor of'
58% used by the DRA-and the AG in their equivalent disallowance '
calculations. In addition to the lost plant xevenue, the repairs
required during the shutdown are likely to be quite expensive.
Under the settlement, these are risks that PG&E will bear. :
The growth in operating and maintenance expenses, and the'
cost of future capital additions for Diablo- Canyon over. the next.
28 years cannot be predicted with accuracy. It is likely that
future regqulatory requirements will require capital additions ox -
maintenance expenses in excess of those currently contemplated. =
Under traditional ratemaking, PG&E wonld be entitled to seek ‘
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recovery of these costs from the ratepayers. However, undexr the .
settlement, PG&E is responsible for these c¢osts.

In balancing the risks to the ratepayers and PG&E, if
Diablo Canyon performs well, PG&E will receive greater
compensation. PG&E believes that the plant is well constructed,
and that long term operational problems will not occuxr. PG&E
therefore believes that it can maintain a higher than average level
of performance for the plant over the next 28 years. o

Mr. Clarke also testified that a "safety net" was
provided for in the settlement in recognition of the shifting of
risks to PG&E, and to provide some protection against the adverse .
financial impact of a prolonged outage. The settlement provides -
for potential floor payments, which would apply under two limited
circumstances: (1) the floor payment would automatically apply ‘
when the operation of the plant failed to produce enough revenue to
covexr the basic revenue requirement of the utility assets; and .

(2) the floox payment would apply, at PG&E’s option, when the A
annual capacity factor of the plant falls below the level speca.fa.ed .
in the agreement, initially set at 36%. The floor payments must be ;
repaid with interest from one half of the revemues xeceived from
subsequent year operations above a 60% capacity factor.

PGSE believes that anothexr advantage to the settlement is
that it more equitably allocates costs between present and future iz
ratepayers. Under traditional ratemaking, because plants in rate
base are depreciated, rates tend to be front-end loaded. |
Ratepayers pay more for electricity generated in early years than
they do in later years because the utility’s return on its plam: |
investment declines each year. However, under the settlement, thq
amount ratepayers pay is determined by the amount of Diablo
Canyon’s output, and the ratepayers who use the electricity are the
same ones who pay for it.

Mr. Clarke teastified that under the settlement the _
starting price for Diablo Canyon energy is 7.8 cents/Xwh. . Howeve:::';
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if the Commission allowed the entire $5.5 pillion into rate base,
and the Diablo Canyon Adjustment Account was amortized over 10
years, the starting price for Diablo Canyon electricity would
exceed 15 cents/kwh. This would result in an average increase in
electric rates of approximately 25%.

The starting price of Diablo Canyon powexr under the
settlement is also lower than the ptices.customers of other
California utilities are paying for power from nuclear plants. The
Commission priced electric power from the San Onofre Nuclear
Generating Station (SONGS) Units 2 and 3 at about 9.5 to 10
cents/kWwh. In determining rates for the Palo Verde nuclear power"
plant, the Commission allowed Southern California Edison to recover'
the equivalent of up to 8.6 cents/kWh, with about half of the .
capital investment to be put into rates at a later time. Thus, the‘c
price of Diablo Canyon electricity compares favorably-to-other
alternate scenarios.

Mr. Clarke also testified about the importance of the .
stability that the settlement brings to PGSE and its shareholders.;
Over the past 19 months, the market price-of PGLE’s stock has )
fallen. This is due in part torthe delay and uncertainty in
recovering the ‘costs of Diablo Canyon.. On the same day the
settlement was announced, the PG&E Board of Directors also~rednced
the annual common stock dividend by 27%, from $1.92 per share to
$1.40 per share. This’ reduction represented $200 million per year
in reduced income for PG&E shareholders. - :

In answer to the ALJ’s question about what happens if
there is a balance in the floor payment memorxandum account upon
expiration of the settlement, Mr.. Clarke testified that the 'slate
is wiped clean," meaning that PG&E keeps the money. Ee said that
in the event that Diablochnyon is performing very poorly, or has
to be shut down, and. the COmmission was setting the’ rate of return, .
the Commission should assume that Diablo Canyon is in fact |
operating as well as all other nuclear plants. As for PGLE’s




expectations about the capacity factor, Mr. Clarke expects Diablo
Canyon to operate in a range of 65 to 70 pexcent over the life of
the plant. His expectation is based on the assumption that therxe
will not be any major NRC mandated changes or requirements. He
pointed out that the capacity limit of Diablo Canyon precludes
unreasonable profits, but he conceded that if there are
circumstances in operating Diablo Canyon that are so severe that it.
jeopardizes PG&E’s ability to sexve its customers, PG&E might apply.
to the Commission for emergency-rate relief notwithstanding the
settlement.
2. Jestimony of Geoxqge A. Maneatis _

Mr. Maneatis’ testimony focused on the effects of the
settlement on Diablo Canyon plant operations.

Mr. Maneatis addressed the opponents’ concerms that o
PG&E’s performance based revenues will come at the expense of plant
safety. He pointed out that Diablo Canyon was recognized by the
Institute of Nuclear Power Operations (INPO) in 1986 for superior -
operation and management, and that it is PG&E’s intention to |
continue to operate the plant,to ensure the public health and
safety. .

| PGE&E is of the belief that there is nO«cOnflict“betweengﬂ-

operating the plant well and operating the plant safely. i
Reliability and safety are interconnected because the continued
operation of Diablo Canyon is'always contingent upon meeting the
stringent operating requirements of the NRC. .

It is in PG&E’s best interest to continue toﬂmake thoselj
capital additions that are necessary to improve operations and to
keep the plant in a safe, reliable, and efficient operating
condition. Although the costs of capital additions are the
responsibility of PG&E undex the settlement, those additions whlch ‘
improve Diablo Canyon’s operating capacity will also-providev
increased returns under performance. based pricing. Thus, it would -
be ”penny'wise and pound foolish" for PG&E to £orgo‘making




A.84-06-014, A.85-08-025 ALJ/RB/fs *

expenditures that will ensure that Diable Canyon will continue to
be operated in a safe and reliable manner.

Mr. Maneatis testified that the safety committee provides
an added level of assurance to the public that Diablo Canyon will
continue to operate safely. The safety committee will be made up
of individuals who have the appropriate knowledge, background, and
experience in the field of nuclear power facilities so as to be
able to make any recommendations they feel are appropriate to
enhance safety in the operation of Diablo Canyon. A wide range of“
records and reports will be made available to the safety committee,
including confidential business information. In addition, the |
safety committee will have the right to conduct an annual. .
examination of Diablo Canyon, as well as to conduct additional 3;tej
visits. )

The safety committee will report on its findings and maké
recommendations for improved safety measures on an annual basis.

PG&E is required to respond to the report, which will be -
distributed to the Governor, the Attorney Gemeral, the CPUC and the'
California Energy Commission. The safety committee will be e
adequately funded with an initial annual budget of half a million
dollars. This budget will attract qualified experts and allow the ‘
safety committee to seek any'assistance that it may require. , '

On cross examination, Mr. Maneatis testified that he had
met with some of the NRC Commissioners and their staff on an
informal basis in June 1988 to notify them that PG&E was
considering settling the Diablo Canyon case using an alternative
form of ratemaking. The NRC did not convey any concerns to him =
about performance based pricing. He also stated that if there ;s
some extraordinary event in the future that is beyond PGSE’S -
control, and it impairs PG&E from discharging its utility ol
obligations, PG&E would come toAthe Commission and request relief._'-
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Testimony of Thomas C. Tong

Mr. Long explained the terms of the settlement and how
the settlement will be implemented by PG&E over the short term and
the long term.

For the most part, Mr. Long’s testimony was a technical
exposition of the various accounting changes necessary to implement
the settlement and need not be recounted. What is important to
ratepayers, however, is his recommendation for spreading the rate
increase which will follow this decision. The amount of the rate
increase is $284 million, or 5.2% of presently authorized
revenues.

PG&E recommends that rate design for the Diablo Canyon

revenue increase be considered in PG&E’s current ECAC case, where

the Equal Percent of Marginal Cost (EPMC) method will be used.

The settlement covers all Diablo Canyon power sold to
CPUC jurisdictional customers. The amounts included in ECAC and
ERAM rates will be based on forecasts of CPUC jurisd;ctional sales
adopted by the Commission in ECAC and general rate case

applications. The amount recorded monthly as a debit to the ECAC

balancing account will be based on the CPUC jurisdictional sales
recorded each month in the ECAC applied to total plant output at
the applicable price. The ECAC balancing account will thus accrue
the difference between rates set on forecast jurisdictional sales
and costs based on recorded jurisdictional sales.
4. ZXestimony of Petex D. Hindley -

Peter Hindley testified in rebuttal to the Redwood B
Alliance’s witness, Dx. Stephen Bernow, on the cost effectiveness
of Diablo Canyon under the settlement. He testified about the
benefit/cost analysis that PG&E prepared for Diablo Canyon, and
pointed out what he Believed to be major shoxtcomings with
Dr. Bernow’s analysis. '

. Hindley testified that PG&E’s benefit/cost analysxs

measured’ the costs to ratepayers of operating Diablo Canyon, as
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conmpared to the benefits ratepayers receive from such operation.
The benefits from Diablo Canyon are calculated from a comparison of
system costs with and without Diablo Canyon in the resouxce mix.
That is, the benefits of Diablo Canyon are those costs that
otherwise would have been incurred, but that are avoided by having.
the plant operate.

In calculating PG4E’s costs for the benefit/cost
analysis, two assumed lifetime capacity factors were used: 58% and
65%. The calculation of the cost to ratepayers of opexating Diablo
Canyon is based on the performance based price multiplied by the
assumed Diablo Canyon generation.

PGSE defined the Diablo Canyon benefits to be the
reduction in costs of other gemeration types when Diablo Canyon xsf'
an available resourxce, i.e., when Diablo Canyon is in the xesource:
mix. There are four general categories of savings: (1) savings‘f
from the reduced use of fossil fuel and other fuels, and other
reduced purchases; (2) savings from reduced. prices paid for S
geothermal steam; (3) savings from reduced prices paid to\QFs' and;
(4) capacity savings. The latest calculation of the Diablo Canyone
benefits was done mid-1988 using. a production simulation‘model; :_

Mr. Hindley’s analysis projects that at a 58% ‘lifetime
capacity factor, ratepayers will save approximately'szes millionaﬁf
because of the operation of Diablo Canyon, and at a 65% lifetime
capacity factor, ratepayers will save about $67 million.l> wWnen
the savings are considered in conjunction with the unquantified-

15 Due to the apparent use of different assumptions, : :
Mr. Hindley’s analysis on the cost effectiveness of Diablo Canyon
differs from the analysis that the DRA and the AG performed in
calculating the equivalent disallowance. Since the purpose behind
each analysis was different, we do not concern ourselves here with
the discrepancies between the cost effectiveness analysis and the
equivalent disallowance analysis.
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social benefits derived from the operation of Diablo Canyon, such . |
as a reduction in air emissions due to reduced fossil fuel plant
operation, fuel diversity, and the shifting of operational risk,
PGSE believes that the settlement represents a cost effective
method of electricity generation for ratepayers.
PG&E also measured the cost effectiveness of Diable
Canyon under the settlement by comparing the costs to ratepayers
under traditional ratemaking with full recovety, to the costs to
ratepayers under performance based pricing. The costs to g
ratepayers under traditional ratemaking amounts to $12.305 billion -
at a 58% capacity factor, and $12.361 billion at a 65% capacity
factor. When compared to the costs under the settlement,
ratepayers save $2.9 billion at a 58% capacity factor, and
$2.1 billion at a 65%rcapacity factor.16
Mr. Hindley criticized the analysis ¢f Dr. Bernow for

understating certain benefits when he concluded that it might be
economical to shut down Diablo Canyon at the present time. :
Mr. Hindley stated that Dr. Bernow omitted from his calculation.of
benefits the savings from reduced prices paid for geothermal - steamh
and to QFs. He said that in the absence of Diablo Canyon, the
prices paid for geothermal steam and QFs would be higher. PG&E
believes that Dr. Bernow undervalued those :eplacement enerqgy costs'
by $3.428 billion. : :

- Mr. Hindley disagrees with Dr. Bernow’s replacement of
Diablo Canyon’s 2,160 MW with 1,392‘MW‘oficombined‘cycle‘capacity -
for three reasons. One, Dr. Bernow’s analysis improperlytrelatesja-
capacity factor to an availability factor. Two, Dr. Bernow uses .
inappropriate~data in determining the combined cycle—availability- Do
And three, Dx. Bexrnow ignores the impact of the timing of plamned ' .
outages, which are planned for periods of the year when capacity = |
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has little or no value. In Mr. Hindley’s view, one would need
2,160 MW of combined cycle to replace Diablo Canyon.

Mr. Hindley testified that Mr. Kinosian’s analysis of the
cost effectiveness of Diablo Canyon is only good for the forecast
period of Augqust 1988 to July 1989. It is not a meaningful
analysis for the cost effectiveness of Diablo Canyon over the
plant’s lifetime. In addition, he pointed out that Mr. Kinosian’s
analysis without Diablo Canyon should have included decommissioning
costs of $55 million, thereby reducing the savings to $4 million.
B. ZTestimony of DRA Witnesses =

The following witnesses testified for the DRA in favor of
the settlement: William R. Ahexrn, Bruce DeBerry, Lee-Whei Tan,
Truman Burns, Raymond Czahar, Richard Meyers, Charles Komanoff, andj
Scott Cauchois. )

1. ZTestimony of Willjam R. Ahexrn

Mx. Ahern, the Director of the DRA, supports the
settlement. He testified that, unlike traditional cost of servzce ‘
ratemaking, the settlement allows.PG&E to receive from its
customers a price based upon the actual electricity produced by
Diablo Canyon. According to Mr. Ahern, the advantages to

ratepayers of performance based pricing have been widely recognized e~

in the federal Public Utilities Regulatory Policy Act of 1978 and
in the CPUC’s alternative generation program. Under those

e

programs, as well as the settlement in this case, if the plant
operates poorly the owner suffers. 1f it operates ‘well, the owner
is rewarded with higher'revenues. The operating risks are shifted
from the ratepayers to the utility'and its.shareholders.

Mr. Ahern testified that given the-examples«of poox
nuclear plant performance and the high risks associated with
nuclear plants, the shifting of the operating risk from the
ratepayers to the utilities is of real value to the ratepayers Ee
referred to the Rancho Seco, San Onofxe Unit 1, and Humboldt qu |
nuclear power plants whioh incurred exrraordinarily high costs

- 88 =
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coupled with low production. Undexr traditional cost of service
ratemaking, these burdens were borne solely by the ratepayers.
Nuclear plants can experience recurring needs for new additions and
high costs any time after initial construction is finished. The
NRC may require new programs and facilities to promote safety.
Undexr the settlement, the costs f£or plant modifications,
operations, maintenance, insurance, security, and othexr plant
activities are shifted from the customers to the utility.

He stated that, coantrary to the assertions of the
opponents of the settiémént, with the shifting of the operating
risks PG&E has a strong incentive to operate Diablo Canyon
efficiently; carefully, and safely. Since plant cutages and
degraded performance will cause reverues to drop in proportion to
the decrease in plant olectricity production, PGLE’s plant g
nanagement will be even moxe attentive to factors that affect planz
performance, oxr that have the possibil;ty of shutting down the
plant. _ _

The settlement’s peak period price differentiation
reduces the risk to customexs that Diablo cAnyonAwill not be

available duxing the months of peak electricity demand. PGLE has a

price incentive to operate the plant when it is most needed by |
ratepayexrs, because the price is higher during peak period hours :
than during off peak hours. Thus, PG&E is more likely to schedule
maintenance and refueling during periods of low demand rather than
at peak demand pexriods. ‘

Another advantage to the settlement is that it protects

ratepayers from the risks of world oil ‘price increases. Under the
settlement, the price that PG&E receives for Diablo~Canyon power Ls :

not related to utility oil and gas prices. Instead, the escalating
price provision is tied to the CPI, which is more stable than fuel
prices. In addition, the settlement's price formula is both stable
and lower than expected inflation rates after 1994. e
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Mr. Ahern discussed the magnitude of the equivalent rate
base disallowance in determining the reasonableness of the
settlement. Using a set of what the DRA believes to be reasonable
ox conservative assumptions about future Diablo Canyon operation
and costs, the DRA estimates that the settlement provides for an
equivalent rate base disallowance of slightly more than $2 billion.
That is, under the settlement, it is as though the Commission
disallowed $2 billion of Diablo Canyon’s construction costs from
PG&E’s rate base. This estimate of a $2 billion equivalent xate
base disallowance assumes that PG&E will operate Diable Canyon at a
capacity factor of 58% over the next 28 years.

He said that if different assumptions about future plsnt
operation and costs were used, the resulting equivalent rate base
disallowance could be materially different. For example, the DRA .
estimates that if the plant is operated at a 70% capacity factor
for the next 28 years, the result would be an equivalent rate base
disallowance of less than $800 million. On the othex band, an
assumption of a capacity factor of 40%, which is Rancho Seco’s |
average capacity factor, results in an equivalent dissllowance of .
nearly $4 billion. : _

In the DRA’s estimation, one of the major advantages to
the settlement is that PG&E will immediately forego recovery of
about $2 billion in Diablo Canyon costs now undercollected in the
DCAA that PG&E could recover, with interest, if the CPUC were to -
allow the full $5.5 billion comstruction cost into PGEE’s rate
base. This waiver of $2 billion makes up approximately $1.2
billion of the $2 billion equivalent rate base disallowance.

Another way of judging the reasonableness of the
settlement is to compare the rate base disallowances that were msde
on other high cost operating nuclear power plsnts- The $2‘bnllion¢
equivalent disallowance in this case'exceeds”any-other stste's“rate'1
" base disallowance adopted for a high,cost operating nuclear power

plant. Mr. DeBer:y s testimony provides more details. ’ '
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The £ixed and variable prices in the settlement were
negotiated and are not related to any specific forecast. Mr. Ahern
states that the pricing structure should be viewed in the context
of the whole settlement package, including the waiver of the $2
billion in the DCAA balancing account and the waiver of litigation
costs. ,

The prices for Diablo Canyon power consist of a fixed
price and an escalating price. The fixed pxice shall be

31.5 mills/xWhr. The escalating price shall be as follows:

July 1, 1988 46.50 mills/XwWhr
January 1, 1989 51.85 mills/kWhr
January 1, 1990 57.81 mills/kWhr
January 1, 1991 64.46 mills/kwhr
January 1, 1992 71.87 mills/kWhr
January 1, 1993 © 80.14 mills/xWhr
January 1, 1994 87.35 mills/kWhr

Beginning on Januvary 1, 1995, the escalating price shall be
increased by the sum of the change in the Bureau of Labor
Statistic’s year end national consumer price index during the

immediately concluded year and 2.5% divided by two.

Several comparisons illustrate the reasonableness of the
settlement’s prices for Diablo Canyon power. Fox example, a
qualifying facility (QF) with an intexim Standard Offer (SO) #4,
price option #1, fixed?price'cdn:ract would receive a price of

about 10.19 cents/kWh in 1989 compared to the settlement’s price 9£ 

8.35 cents/kWh. The settlement’s fixed prices through 1997 are
well below the SO #4 prices. The SO #4 contracts provide that
after the 10 year fixed price period is over, the enerqy price
becomes the short run avoided cost enexgy price of SO #2. That
price is tied to whatever PGSE’s plant efficiencies and fuel costs’
are in the future. ‘The major fuels used in the calculation are oil
and gas, the prices of which are largely determined by the world

price of fuel oil. These prices can be highly'volatile and can ,.ﬂ-'

increase rapidly; Assuming that the DRA’s use of Data Resources
Inc.’s CPI forecast is likely to be met, estimated at 5.7% pexr
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year, this is well below the expected levels of inflation and of
escalation in oil prices.

Mr. Ahern testified that the settlement contains
provisions which provide PG&E with some downside risk protection,
particularly the floor payment provision. But even with these
provisions the treatment of prolonged outages under the settlement:
is more favorable to PG&E’s customers than traditional ratemaking. :
. The abandonment provision puts a cap on the amount that PGSE can
request after the abandonment of Diablo Canyon, which is a major
advantage over traditional ratemaking because the procedure for
removing a plenr from rate base can take years, and the. ratepayexrs:
are responsible for reasonable uncollected ownernth costs of the
plant.

Mx. Ahern points out, on the other hand, that if the )
Commission were to adopt ‘the DRA’s rate base recommendation of $1. l
billion at a prudence hearing, and if Diablo Canyon were to operate -
very well, with low capital additions and low operating and ‘
maintenance costs for 30 years and with no prolonged outages, then
the ratepayers would be better off under traditional rate base and?
cost of service ratemaking. However, for the- COmmission todo
this, it would have to resolve all the the dispnted factual issuesﬁ~
in the case in favor of the DRA.

The settlement is a 30-year agreement,. covering all-
Diablo Canyon costs. In the absence of a settlement, the
Commission would have to hold a prudence‘hearing on the initial
cost of the plant, as well as a prudence hearing for the capztal

additions made after commercial operation np«to~the test year 1990|.[e9»f

of PG&E’s next general rate—case. In that rate case, the
Conmission would also need to adopt new levels of future capital
additions to put in rate base and new levels of operating,
maintenance, and administrative expenses. Every yeax, the
Commission would have to assess nuclear fuel costs in- PG&E'srfnel
cost offset proceedings. In addition, over the next 28 years,
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there would be many other proceedings to address the ¢osts incurred
at Diablo Canyon. Under the terms of the settlement, all of those
CPUC reviews would be avoided. According to Mr. Ahern, this is a
major benefit to PG&E’s customers.

On cross-examination, with reference to the issue of
binding future Commissions, Mr. Ahern stated that if something
extraordinary were to occux during the life of the settlement
agreement, the Commission would have the ability to change the
settlement prices and terms. There are still some issues that have
not been resoclved and some risks thatltannot be assessed at the
present time.. On the issue of floor payments and abandonment, Mr.
Ahern said that the DRA did not have a firm position as to what
would happen if PG&E could earn more from floor payments rather
than from abandonment. According to Mr. Ahern, that is an open
question which the proponents prefer to resolve when the issue
arises. ' | | ‘

2. ZTestimony of Bruce DeBerxry :

Mr. DeBerry, the Deputy Director of DRA and the Project v“
Manager of the reasonableness review of Diablo-Canyon, supports the
settlement. , =
He testified that one of the major. advantages to the
settlement is that the xisk of increase in the cost of capital
additions to the plant is shifted from the ratepayers'to the’
utility. Historically, the increase in costs for nuclear plant
capital additions has been significant. Oftentimes, capital
addition costs in nominal dollars can equal or exceed the'original
construction costs. At the Humboldt. Unit 3 nuclear plant, capital
additions equated to 267% of the plant cost of $24 million, whlle
at Rancho Seco capital additions are already 264% of the original

plant costs of $342 million. When SONGS 1 began operating in 1968,:\'.

its cost included in rate base was $88 million. As this ‘
construction cost was being depreciated from 1968 to the present, ;
numerous capital additiona to the' plant wexe being made. Despite RE
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continued depreciation, by 1987 the rate base amount for SONGS 1
stood at $468 million, or over 5 times as much as the original
cost. By 1990, an additional $53 million will have been included
in capital additions.

In other states, some nuclear plants have had similar
experiences where the capital additions cost exceed their original
construction costs. For example, the Beaver Valley plant in
Pennsylvania built in 1976 at a cost of $285 million has added ove:
$319 millicn in capital additions, which is equivalent to 112% of
its original costs. The David Besse plant in Ohio which was built
in 1977 for $271 million has had $350 million in capital additions
or 129% of its original cost. | ‘

Although the above examples are unusual, studies of
capital additions over a wide range of nuclear plants confirm that
historically capital additions have increased substantially. In a)
study by Komanoff Energy Associates, which is explained in detail
further in this decision, during the period from,1972-1986,,cap;tal
additions on a per kilowatt basis increased by 424% in constant  f
1986 dollars. In 1972, average capital additions were $7.50 per
kilowatt in constant 1986 dollars; by 1986, capital addition costs 
had increased to $39.20 per kilowatt in constant 1986 dollars. In .
a study by the Energy Information Administration, capital additions'
increased from $4.3 million per plant per. year to $29.7 m;llion per
plant per year for the period from 1975-1984. Under the l
settlement, the ratepayers will not have to bear the risk of de1ng
for the costs of greater than expected capital additions for DxabLo
Canyon.

Nuclear power plant performance is difficult to-predietii
Plants that operate well in the early years may become poor !
performers in later years. In.California, Rnncho Seco-operated at
a 51.5% capacity factor for its first ll years. However, its non-
operation in the last two years has resulted in a lifetime capacity .
factor of 39.1%. Another example is that of SONGS 1. Duxing the’
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first 12 years, SONGS 1 ran at an average capacity factor of 72%.
But from 1980-1987, SONGS 1 had only averaged a 28% capacity
factor, resulting in a 52.2% lifetime capacity factor. WwWith
respect to Westinghouse 4-loop reactors, which are similar to the
units at Diablo Canyon, three Westinghouse plants, Donald Cook 2 in
Michigan, Salem 2 in New Jersey, and Indian Point 3 in New York,
ran well in early years, then declined in performance.

Diablo Canyon is currently operating at lifetime capac;tyv

factors of about 66% for Unit 1 and 76% for Unit 2. The capacity
factor for Unit 2 does not include a recent electrical failure
resulting in an unscheduled shutdown of Unit 2 for an estimated‘zzj

days, nor does it include the expected refueling for Unit 2 in Fall'

1988. Mr. DeBerxry testified that the DRA believes that it is
reasonable to expect that Diablo Canyon will continue to operate in
the same manner as other Westinghouse 4-loop plants. However,
there is the potential for capacity factor decreases as shown
above. Under the settlemeht; the risk of poor performance is
shifted from the ratepayers to.the utility, which adds,signzf1cant‘
value to the settlement beyond the value of the equivalent
disallowance. -

Mr. DeBerxy also testified about the $2 billion
equivalent disallowance. The size of this disallowance is _
unprecedented. The largest disallowance adopted by any comm;ss;on;

in any state is $1,640 million for the Nine Mile Point 2 plant in. o

New York. Had disallowance comparisons been made with all currentf
operating nuclear plants in the United States, the Diablo Canyon y
equivalent disallowance of $2 billion is over 20 times as great as
the average disallowance for all operating nuclear powex’ plants.v‘.
Mr. DeBerxy acknowledged on cross examination that he ,
believed that the DRA has a strong case for the recommended "$4. 4wV«
billion disallowance, but in light of the risks of litigation, he’
concluded that ratepayers are better off under the settlement.
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3. Iestimony of ILece-Whei Tan

Ms. Tan is a Requlatory Analyst with the DRA. She
testified on the methodology used to calculate the DRA‘s estimate
of the equivalent rate base disallowance under the proposed
settlement. The DRA’s quantification of Diablo Canyon’s equivalent
disallowance under performance based pricing is derxrived from two
separate forecasts of revenue requirements: one forecast undex
traditional ratemaking, and a forecast under the performance based .
pricing settlement.

The forecast of revenues undexr traditional cost of
service ratemaking assumes that Diablo Canyon is included at full
cost in PG&E’s rate base. Over the expected remaining 28 year life
of Diablo Canyon, the ratepayers’ revenue requirements will be'a
function of both fixed costs associated with the $5.7 billion
investment which includes all capital costs incurred to the s
commexcial operation dates of both Diablo Canyon units, plus the ;
first year’s capital additions after commercial operation for both{‘
units, plus PG&E’s forecast of capital additions thereafter, plus . -
annual operating expenses, such as fuel and. operations and .
maintenance expenses. The DRA assumed that the Diable Canyon ratef
case would be completed by the end of 1989, and-that the DCAA :
deferred cost would increase to approximately $3.4 billion by'yeai'
end 1989. This $3.4 billion DCAA balance is then amorxtized over a
five year period beginning in 1990. 3

The revenue requirements for performance based pricing '
bave also been forecast for the same 28 yeax period. Undex
performance based pricing, the revenue requirement fox Diablo
Canyon will be a function of the escalated initial starting- price
times the energy (kWh) production of Diablo Canyon. The DRA’s
analysis assumes a capacity-factor of 58%, with a netAmaximuﬁu‘-f
dependable capacity of 1,073 MW for Unit 1 and 1,087 MW for Unit 2.
The total annual expected energy‘output of Diablo Canyon is -
approximately 10,970 gigawatt hours (gWh). The annual energy
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output of Diablo is then multiplied by that year’s escalated
performance based pricing rate to yield that year’s total revenue
requirement.

These two alternative revenue requirements estimates are
then converted to 1985 present value dollars by discounting each
year‘’s revenue requirement at an l11.5% discount rate. The
economic, or net preseant value difference between these two revenue
requirements streams represents the net ratepayer benefit of “
performance based pricing. Appendix E compares the revenue streams
for performance based pricing and conventional ratemaking, in _
nominal dollars. Appendix F contains the same comparison, except -
that all values are expressed in 1985 present values and an annual -
cumulative difference (column 5) has been added. Column 5 shows
that the $2.6 billion net present value benefit of performance
based pricing over conventional ratemaking is achieved by year eand
1994, meaning that the benefits of the performance based pricing
settlement are front loaded, and are expected to be received by
ratepayers in the early years of the agreement.

The difference between the present values of the ‘
performance based pricing agreement\p@Yments and the traditional
ratemaking revenue requirement represents the economic value of B
customer savings under the settlement, relative to :raditional‘ N
ratemaking treatment. That difference is then converted into a
value that represents the'equivaient ameunz_ef Diablo Canyon tatef
base that would be theoretically disallowed to make the net present
value of both performance based pricing and traditional ratemaking .
revenue streams equate. The conversion factor is the ratio of (1) o
the present value of the sum of the revenue requirement of the
original investment to (2) the. original cost of the inwestment
itself. '

To compute the equivalent rate base disallowance, the DRA_"
used the difference'between the total present values of the '
performance based pricing payments and the traditional. ratemaking
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revenue requirements, divided by the conversion factor of 1.26.
This factor means that for every $1.00 of rate base investment,
$1.26 in present value revenue requirement is generated. By
applying the conversion factor to the net present value revenue
requirement difference between traditional ratemaking and ‘
pexriormance based pricing of $2.6 billion, an equivalent rate base
disallowance for Diablo Canyon of about $2.025 billion ($2.6
billion/1.26) is dexived. That is, if $2.025 billion of Diablo
Canyon’s investment cost were disallowed for ratemaking purpceses
under traditional ratemaking, the net present value of each revenue
requirements stream in Appendix F would be equal.

4. ZTestimony of Txwman L. Burps :

Mr. Burns, a Regulatory Analyst with the DRA, explained :

the methodology that the DRA used to estimate Diablo Canyon :evenué
requirements under the settlement. The DRA used Data Resources
Inc. (DRI) Fall 1987 report to forecast the CPI for the next 28

years which averages 5.7% over the long term. The DRA assumes that - -

the annual generation of Diable Canyon is 10,979 gWh, based upon
the maximum dependable capacity of 1,073 MW for Unit 1, and 1,087
MW for Unit 2, and a capacity factor of 58%. -
According to Mr. Burns, the benef;t of the hydro spill
provision is that PG&E's,ratepayers will not be forced to take
power from Diablo Canyon when lowex cost hydroelectric power is
available, in contrast to conventional ratemaking, where the
ratepayers would still be required to pay the fixed cost of Diablo
Canyon, even when the company is utilizing cheapex hydxo power.
Mr. Burns elaborated on the floox payment memorandum
account (FPMA), which is to be used to- record all floor payments
received by PG&E, to accrue interest on the floor payments . .
received, and to record all repayments. If the floor is invoked .
during the term of the agreement, and in subsequent years, Diablo
Canyon‘’s capacity factor never exceeds 60%, PG&E will not have o
repay any of the floo: paynents. PGLE can.make additional floor
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repayments if it chooses to do s0, e.g. to restore the level of the
specified capacity factor. If PG&E were to abandon oxr retixre
Diablo Canyon with a net credit balance in the FPMA, PG&E is to
file a request with the Commission to terminate the FPMA.

Mxr. Burns testified on the abandonment provision in the

settlement. The DRA believes that in the event of abandonment, it

is more likely that PG&E will recover undexr the option of $3
billion in capital costs reduced by $100 million per year, xather
than the floor payments option, since the reduced capital cost '

figqure would more likely be lower than the sum of a stream of floox

payments.
5. ZIestimony of Raymond J. Czahax

Mr. Czahar, a consultant with the Independent Powexr
Corporation, described the method used to quantify the economic
cost to ratepayers of including Diablo Canyonlin rate base, ‘
assuming traditional cost of service ratemaking (COSR). The COSR
revenue requirement is what is used by the DRA to measure the
potential benefits to ratepayers of the performance based prlcing
(PBP) settlement. He supports the settlement.

He explained that COSR is divided into two distinct
parts: fixed charges or ownership costs, and annual operating
expenses. Fixed charges are those costs which relate to the
capital investment in an asset and include book deprecxation,
return on investment, and income and propexty taxes. Those: costs
are unaffected by the level of'output oxr production from Diablo
Canyon. - The annual operating expenses are composed of O&M

expenses, nucleaxr fuel costs, and A&G expeﬁses; The fixed charges -

and the annual operating expenses are added together to calculate*
the total revenue requirement. This is ‘the traditional method of
determining the utility's cost of service.

The key assumptions that were used in calculating the
DRA's COSR £orocaat for fixed charges axe as follows: (1) the

investment in Diablo—Canyon of $5,760 lelLon, which is composed of‘“'=
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the original cost of the plant on the date of commercial operation
plus the first year’s capital additions for each unit; (2) the
operating life of the plant is expected to be 30 years beyond
Unit 1's commercial operation date in 1985, and Unit 2’s commexrcial
operation date in 1986; (3) the cost of capital from 1989 through
2016 is expected to average 4.0% over the long run for returns on
long term debt and preferred stock, and an expected average of 7%
for return on common equity; (4) a long-term inflation factor of

. 5.7%, which was taken from the Fall 1987 DRI forecast; (5) 2
discount xrate of 11.5%; (6) federal tax rates in 1986 of 46%, in
1987 of 40%, and in 1988 and thereafter of 34%; (7) a state tax
rate of 9%; and (8) a property tax rate of 1% of the net
depreciated rate base. _

The key assumptions used in calculating the annual
operating expenses for the COSR forecast axe as follows: (1) the
operations and maintenance expenses for the year 1988 are based on
the stipulated values from CPUC D.88-03-067, and for years 1989
through 2016, the 1988 base value is escalated at inflation plus
2%; (2) the administrative and general expenses for the yeax 1988
are also based on the stipulated values fxom CPUC D.88-03-067, and’
fox years 1989 through 2016, the 1988 base value is escalated at i
inflation; (3) for the years 1985 through 1987, Diablo Canyon‘’s
nuclear fuel costs axe those costs reported in PG&E’S Uniform
Monthly Fuel Operational Report, and for 1988 through 2016, the
estimate is derived from PG&E's March 1588 loang-texm nucleax fuel
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cost projections;l7 and (4) annual capital additions through 2016

were taken from PG&E’s October 1986 cost effectiveness study, which
was reported in 1986 dollars, escalated at a rate equal to the
DRA’s own inflation xrate plus 2% for periods after 1986. The DRA
also assumes that (1) the Commission will make its final
determination on the prudence of PG&E’s investment by year end
1989, and (2) that the underxrcollection in the DCAA will be
amortized in rates over a five year period, beginning in 1990. The
DRA estimates that the DCAA undercollection will total $3.4 billion
by year end 1989. The nominal dollar amount of the expected
revenue requirement for Diablo Canyon under COSR amounts to
approximately $54 billion. The net present value of this figure is
$12.601 billion, at an 11.5% discount rate.
| The DRA evaluated the impact of the floor paymeat
provision on the equivalent disallowance value by constructing.
scenarios which assume that floor payments have been triggered.
These £floor payment scenarios are then compared to traditional COSRv
scenarios which assume that Diablo Canyon will be subject to a
target capacity factor (TCFr) adjustment.

TCrs were adopted for Diablo Canyon in D.87-10-041.
Undex the adopted TCF for Diablo Canyon, should the achieved
capacity factor fall outside a 55% - 75% deadband, PG&E would
either be penalized or receive a xeward. That is, if the. capac;ty
factor is below 55%, PG&E and ratepayers equally share the
replacement fuel cost; but if the capacity factor is above 75%,

17 These fuel cost projections were based on a 65% lifetime :
capacity factoxr. The DRA assumes that at a 58% capacity factor,
nuclear fuel costs per kWh would be highex than at a 65% capac;ty
factoxr because at a higher capacity factor, nuclear fuel is .- :
financed over a shorter period of time than at a lower capacity
factor. Thus, the DRA believes that its nuclear fuel estimate ;s
conservative.
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PG&E and the ratepayers equally share the bencfits of foregoing
highex fuel costs. By incorporating the TCF provision in COSR and
comparing it to the floor payment provision of PBP, the comparison
will reveal the differential impact on rates and the equivalent
disallowance.

The DRA evaluated three different floor payment
scenarios. Scenario A covexs the period from 1591 - 1983;

Scenaxio B covers the perxriod from 1995 - 1957; and Scenario C
covexs the period from 2001 ~ 2003. Each scenario assumes zero
generation for the three year time period. Under Scenario A, PGLE
would receive annual revenues (that year’s PBP prices multiplied by
genexration) as if Diablo Canyon had achieved a 36% capacity factor _
in 1991, a 33% capacity factor in 1992, and a 30% capacity factor
in 1993. The same declining capacity factors apply for Scenario B.
And in Scenario C, the declining payments are based on 33%, 30%,
and 27% capacity factors.

Undexr each scenarxio, the resulting equivalent
disallowance was greater than the $2.025 billion DRA equivalent
disallowance. The equivalent disallowance under Scenarios A, B,
and C wexe calculated at $2.362 billion, $2.292 billion and $2.217.
billion, respectively. From the standpoint of the ratepayers; théV'
floor payment provision of PBP is superxor to traditional COSR
assuming a TCF.

The DRA also evaluated four abandonment scenarios. |
Scenarico A assumes that abandonment begins in 1993, that there are

no floor payments, the amortization of the net remaxnxng plant and‘_l j}"

capital additions rate base without AFUDC takes place over

10 years, and that $2.5 billion is xecovered by PG&E under the PBP
abandonment provision. Scenario Blassumes that abandonmenz beg;ns .
in 1993, that there are no floox payments, ‘that the amortxzat;on af‘
the net remaining plant and capital. additions rate base without
AFUDC takes place over 5 years, and that $2.5 billion is recove*ed‘
by PG&E under the PBP abandonment provision. Scenario C aSsuméSf‘
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that abandonment begins in 1998, that there are no floor payments,
that the amortization of the net remaining plant and capital
additions rate base without AFUDC takes place over 5 years, and
that $2 billion is recovered by PGAE under the PBP abandonment

provision. Scenario D assumes that £1loor payments were received in

1993 through 1995, that there is actual abandonment in 1996, that
the amortization of the net remdining plant and capital additions
rate base without AFXUDC takes place over S years, and that $2.2

billion is recovered by PG&E under the PBP abandonment provision.

It is also assumed in each abandonment scenario that PGSE
will receive compensation under the PBP abandonment provision which

prxovides for a $3 billion cap, reduced by $100 million per year
from 1988 to the year of abandonment, instead of under the
abandonment provision which provides for an abandonment amount of
floor payments for a period equal to 10 years, less the numbexr of :
years for which unxepaid flooxr payments had been received by PG&E.
For traditional ratemaking, the DRA assumed that the net
depreciated rate base less AFUDC at the date of abandomment is ‘
written off against ratepayers over the corresponding five or ten -
year period without a return on the unamoxtized balance.

The follow1ng are the equ;valent disallowances under the B

four scenarios as compared to the base case:.

Abandonment $cenarios EQEL.QLQEE.D&QQLLQEQBEQ
. (1985 § Bmll;ons)

Base Case (No Abandonment) 2.025
Scenario A 2.366
Scenario B 2.509
Scenario C . 2.351
Scenario D . 2.797

In order to evaluate the sensitivity of the DRA’s $2
billion equlvalent disallowance estimate to changes in the DRA."S

undexlying assumptions, the DRA- ‘prepared sensitivity studies wh;ch':
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assumed changes in the inflation rate, capacity factor, and capital
additions. The following are the results of the DRA's sensitivity
analyses: '

(1985 $ Millions)

Base Case, Equivalent Disallowance at
11.5% Discount Rate: $2,025

Discount Rate Sensitivity for Base Case

Discount Rate: 9.2% 12%  13.1%  13.8% 17%
- 2037 2020 2007 1997 1932

Capacity Factoxr (CF) Sensitivity for Base Case

CF: 40% - 50% 55% 60% 64% 70%
3909 2862 2339 1816 1387 769

o&M EscalatibnvSensitivity for Base Case
O&M Escalated at:

CPI + 0% CPI + 2% CPI + 3%
1720 | 2025 . 2216

Capital Additions.zscalation’Sensitivity*fbrrBase Case

Capital Additions Escalated at:

CPL + 0 CPI + 2% CPI + 4%
1841 2025 ' 2270 \

The witness testified on cxoss examination that he was
aware of Mr. Clarke’s expectation that Diablo Canyon would operate
at a capacity factor of higher than 58%, and that the cuxxent ECAC
proceeding assumed an overall capacity factor of 70.7%. However,'
he felt that the DRA’S assumption about a 58%. capacity factor is .
reasonable when compared with  the national average of large nuclear-
power plants. He further testified that he was not d;stuxbed that

the settlement d;d not. takeﬂlnto account the cost effect;veness of ‘ 5'

Diablo Canyon because PG&E needs future capacity-
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6- "t- T} i - ,
Mr. Myexs is a Senior Utilities Engineer with the DRA.
He testified on the reasonableness of the DRA’s assumptions about

O&M expenses, A&S expenses, nuclear fuel expenses, and the capacity

factors that were used in calculating the equivalent disallowances.
The DRA made certain assumptions as to the noninvestment
related expenses used in calculating the equivalent disallowance.
The DRA assumed that: (1) O0&M expenses would escalate at a rate
equal to the estimated CPI escalation rate plus 2% pex year;
(2) refueling outages would occur about every 18 months; (3) the
amount of the estimated O&M expenses which the cOmmass;on.approved
in D.88-05-027 would be the starting point in 1988; (4) the:
estimated A&G expenses which the Commission approved in D. 88h05-027
and D.86-12~095 would be the start;ng point in 1988; and (5) the '
A&G expense would escalate at the same ra:e.as“the'CPI in future -
years. In the DRA’s estimate for 1985, 1986, and 1987, the DRA
used the actual Q&M and A&G expenses,whxch were found to be

reasonable by the Commission in D.88=-05-027, plus the Diablo Canyon!ji
related 1987 A&G expenses which were detexmined to be reasonable byy.f-”

the Commission in D.86-12- 095._
The DRA’s methodelogy for determining the reasonableness

of future O&M expenses was dexived from examining actual h;storacalh' "

0&M expenses for nuclear power plants for the pexriod from 1974
through 1986, reviewing recent Commission decisions regaxding _
noninvestment costs, calculating the frequency with which refuellng
outages have occuxred at other nuclear plants, and. :evzewmng
several other recent studies on nuclear O&M expenses and_themr' R
escalation. o

With respect to-the actual historical OsM expenses, only ;”,Lf
the O&M expenses for plants thh PWRs - with a capacity of 750 MW or

greater were analyzed. The. average annual nuclear O&M expense for 7

these PWRs xncreased dramatically from 1974 through 1986 from
$5.492 mzllion to $58. 894 mill;on. The average annual rate of
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increase of the average nuclear O&M expense from 1974 to 1986 has
been 22%, while the average annual rxate of increase of the consumer
price index has been 7%. _

Mr. Myers compared the O&M expenses for individual plants
which have been in operation for several years or more and found
that the increase in O&M expenses for these plants were comparable
to, or only slightly lower than the increase in the average O&M
expense. He concluded that the O&M expense for older plants had
been increasing almost as fast as that of the newer plants. He
also concluded that it was typical for annual nuclear Q&M expenses
to be below $10 million in the mid-1970”s, while the current O&¥
expenses for those same plants are now $40, $50, or $60 million oxr
more. As an example, the Rancho Seco nuclear plant had O&M :
expenses of $7 million in 1976, but in 1985 the OxM expense for
that plant was $93 million.

With respect to Diablo Canyon’s O&M expenses, the

recoxded expenses have been above the average O&M of other muclear -

plants, but within the range of variance. In January 1588, as part
of the interim rate proceedings for Dpiablo Canyon, PGSE and the DRA
stipulated that the reasonable O&M expenses for 1988 would be $85
wmillion per unit, assuming that both units would be undergoing
refueling outages in 1988. In D.88-05-027, the Commission
determined that those amounts were reasonable.

The frequency with which refuelzng outages take place zs
a significant factor wh;ch affects the estimate of future Q&M
expenses. Incremental expenses, in addition to the normal O&M
expenses, are incurred during refueling outages at nuclear plants
because of the increased work during these outages which cannoct be
effectively pexrformed while the plant is in 0perat;on. The h;ghqr

the capacity factor of any given plant, the more frequent refueling  ; ﬂV

outages will be, which will cause a utility to incur higher O&M
expenses. | ' | ' ;
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Mr. Myers reviewed the freqdency of refueling and other
major outages of other nuclear plants. On the average, refueling
outages occur about twice every three years. This has been the
case at Diablo Canyon as well. Unit 1, which has been in operation
just over three years, recently completed its second refueling
outage. The second refueling outage for Unit 2 is scheduled fox
fall of 1988. Unit 2 will have completed its third year of
operation in March 1989.

Mr. Myers also reviewed several other studies of 0&M
expenses. In a recent study of nonfuel operating costs for nuclear
power plants, the Energy Information Administxation (EIA)
concluded that real O&M ¢costs, analyzed on a 1982 $ per KW’basis,, 
have been escalating at about 12% per year. This study was based -
on data for all nuclear plants in the U.S. which have a capacity
greater than 400 MW for the period 1974 through 1984. Mr. Myers
alseo reviewed the testimony of Charles Komanoff of Komanoff Energy
Associates (KEA) who had testified about the O&M expense for the
next 40 years for the Limerick 1 nucleaxr plant, a 1,065 MW boml;ng
water reactor in Pennslyvania which went into opexation in February
1986. Although Mr. Komanoff did not specifically assume any
particular rate of escalation, the real escalation of Mr.
Komanoff’s O&M expense figqures appear to fall in the xange of 1. 5%
to 3.8% per year. Mr. Komanoff alsc compiled actual yearly OsM~ |

expense averages in terms of 1986 $ pexr KW, and calculated about '

69¢ per KW forx the average nuclear o&M expense in 1986. According’
to Mr. Myers, this would work out to an OsM expense for Diablo
Canyon of about $82 million in 1988 dollars for 1986. y
The A&G expense at Dlablo Canyon is composed of e;ght ,
components: (1) insuxance; (2) pensions and benefits; (3) pay:oll
taxes; (4) M&G salaxies; (5) off;ce supplmes and expenses;
(6) workers’ compensation; (7) xents and (8) uncollectxbles and
franchise requirements. The bulk of these expenses are propexty. .
and liability insurance, and expenses related to the labor
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component of the O&M expenses. In D.88~05~-027, the Commission
determined that certain amounts of recorded A&G expense for Diablo
Canyon for 1985, 1986, and 1987 were reasonable based on the
January 1988 stipulation reached between the DRA and PG&E. In that
decision, the Commission also determined that $31.6 million was a
reasonable estimate of A&G expense for 1988. Also, in D.86-12-095,
the Commission determined that an additional $11.7 million in
Diablo Canyon related A&G expense was reasonable for Test Year
1987. :

As for the assumptions‘pertaining to nuclear fuel
expenses, data for these expenses for other U.S. nuclear plants
were compiled for the years 1978, 1979, and 1982 through 1986.

The DRA’s projections for nuclear fuel expense also relied on
fiqures provided by PG&E for the price of nuclear fuel for 1988
through 2016. In the late 1970’s nuclear fuel expense was mainly:
in the range of 2 to 5 mills per kWhx, but by 1986 the range was
from 6 to 10 mills per kWhr. This is roughly an 11% increase per
year. The CPI increased at an annual rate of 7% pex yeaxr fxzom 1978
to 1986. The rate of increase of nuclear fuel expense has slowed
in recent years, and is near the escalation rate of the CPI. When
the figures supplied by PG&E, which are used in the-DRA-estimate,f,‘
are compared to the historical cost paid by othex utilities for
nuclear fuel and the escalation of those histoxical costs, the :
figures appear to be reasonable. If the average nuclear fuel cost
keeps going up at the same xate as the projected CPI, PG&E’S
figures. will actually be lower than average in 1989, highex thangﬁ
average from 1990 to 1994, then lower than average from 1995 to
2016.

The DRA estimates that the reasonable lifetime capac;ty
factor for Diablo Canyon will be in 'the xange of 55% to 65%. In
oxder to calculate an equivalent disallowance of plant costs. under S
the terms of the Diablo Canyon’ settlemenm,compared with traditional
ratemaking procedures, the DRA assumed a 58%,capacity‘factor fdrf( '
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the next 28 years. The choice of this numbex was based on the
group of plants which have characteristics most similar to Diablo
Canyon, i.e. Westinghouse fouxr loop PWRs, which have a capacity
factoxr of 58%. Of this group, the plants which have operated for
five years oxr morxe have a capacity factor of 55.8%. The plants in
this group which have capacity factoxs greatex than 70% have heen
in operation for less than five years.

To vexrify the DRA’s assumption about the capacity facteor,
Mr. Myers compiled cumulative capacity factoxs for all nuclear
plants in commercial operation in the U.S. with a generating ‘
capacity greater than 400 MW through the end of Apxil 1988. . This
compilation included plants which have had, or are still having,
extended outages foxr one reason or another. The compilation did
not include plants which have been shut down altogether and may
nevexr operate again, such as TMI-2. Mr. Myexrs” compxlatlon
established that the time weighted average capacity factor for all
plants is 61.1%. The median for all plants is also about 60%.

Othex capacity factor studies also support the DRA's
estimates for Diablo Canyon. KEA has perxformed a statistical
analysis of the capacity factoxs fox U.S. nuclear plants in ordexr .
to develop estimates of capacity factors for Diablo Canyon. Using
three different models, the analysis resulted in capacity factors
which average about 55% to 59% for the first decade of operat;on,
then decline with time. Two of the KEA models predict an average '
capacity factor of 51% for the firxst 26 Years of Diablo Canyon
operation, and after 26 years these models predxct.that the

capacity factor would become so low that the plant would have to be"“b7”

retired. The thixd XKEA model predicts an average capacxty‘factor
of 51% for the expected 30~yeax life of Diablo Canyon.

In the May 1988 issue of Nuclear News, E. Michael Blake
compared the average design electrlcal rating (DER) capacity |
factors for the yea:s‘1985‘through 1987 with the\DER\capacxty 
factors of nuclear plants for the years 1982 through 1984.
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Mr. Blake’s figqures show that the average DER capacity factor
improved duxring 1985 through 1587 to 59.7%, from the average during
1982 through 1984 of 56.4%.

7. estimon h oman

Charles Komanoff is a director and principal of KEA, an
energy and economic consulting fixm. The purpose of his testimony‘
was to elaborate on the DRA’s assumption about futuxe capital
additions to Diablo Canyon.

KEA used its database containing the rate of expenditures
for capital additions at U.S. nuclear plants for the period
1970-1986. KEA developed three alternative statistical models
using this data and applied it to Diablo Canyon to develop .
estimates of the likely amounts that will be required to upgrade,f
repaixr, and maintain Diablo Canyon.

He compared the DRA analysis with KEA’s analysis. The
DRA used the projected stream of annual capital additions which .

PG&E adopted in its October 1986 cost effectiveness study of Dlablorv.é”

Canyon. This stream has a present worth cost of approxxmately $1. 2 .
billion in 1986 dollars, which is equ;valent to $88 million per
year on a constant levelized basis (in 1986 dollars). The primary -
statistical model of REA indicates that capxtal additions for
Diablo Canyon will have a present worth cost of approximately 32.2
billion in 1986 dollars, which is equ;valent to $163 million pex :
year on a constant levelized basis. The model’s estimate exceeds
the PGLXE estimate used by DRA by sl;ghtly‘over $1 billion, ox $75
million per year on a levelized basis in 1986 dollaxs. |
The two other KEA models-have somewhat lower rates of -
capital add;t;ons for Diableo Canyon than the prlmary~model,
- although they still exceed PG&E’s estimate. The average capxtal
additions costs from the three KEA models are two thirds greatex:
than PG&E’s assumed rate, a difference equivalent to approx;mately”
$800 million on a life cycle basis or $60 million annually';n 1986:,
dollars. '
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In estimating future capital additions, PG&E assumed zexo
escalation beyond 1995. Even if an escalation factor of 4% were
added to the PG&E figures, the average Diablo Canyon capital
additions costs from the three KEA models would still exceed the
PG&E/DRA assumptions by approximately 19% for a lifetime difference
of $328 million and an annual difference of $24 million. Thus, to
the extent that the KEA models are considered valid indicators of
future costs at Diablo Canyon, the DRA’s assumptions about capital
costs understates the benefits of the settlement to the ratepayers.

On cross examination, Mr. Komanoff testified that capital
additions can be of three types: merovements which are mandatory |
and enhance safety, or those which enhance safety and axe
discretionary, or those which enhance capacity value which may also
enhance safety. EHEe does not believe that PG&E will curtail
spending for safety improvements mexely to save on costs because
Diablo Canyon is PGLE’S biggest and most meortant financial asset.

8. ITestimony of Scott Cauchois. ‘

Mr. Cauchois is a Program,and Project Supervisor in the
Energy Resources Branch of the DRA. The purpose of his testimony
was to discuss the DRA’s assumption about the 11.5% discount rate
used in calculating the equivalent disallowance. | ,

The discount rate is a tool to compare cash flows. Sincq o
cash flows occur over time, the normal procedure is to discount "
them to a single lump sum present value. The present value is the
required principal amount which,: if‘invested at the present time;f"
.would generate an expected future cash flow which would provnde a
return of principal equal to the assumed discount rate. The
discount rate quantifies a time prefexence for consuming ox

spending money or resources and measures thevexpected return on
that money over time. |

In the DRA’s analysis, the d:.scount rate is used to
obtain the present value to ratepayers of the revenue requlrements
associated with Diablo Canyon under tradmtlonal xatemak;ng, and the
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present value of the fixed and variable payments that would be made
under the negotiated agreement. The 11.5% discount xate is about
equal to PG&E’s long run incremental weighted cost of capital of
11.3%. The choice of 11.5% also compares favorably with rates used
in regulated industries and with rates found in other studies.

cC. estimon Witnesses

The following witnesses testified for the AG in favor of.
the settlement: David Marcus, Michael J. Strumwasser, and
Richard B. Hubbard.

1. estimon vid

David Marcus is a consultant with a background in the
energy field. Mr. Marcus was retained by the AG for the puxpose of
calculating the equivalent disallowance associated with the
proposed settlement.

Mr. Marcus explained that an equlvalenz disallowance
calculation involves a comparison between the net present value
(NPV) of PGSE’s revenues from the settlement, and the NPV of PG&E'
revenues for Diablo Canyon under traditional ratemaking. The PR
equivalent disallowance is the amount of the Diablo Canyon capxtal
costs, before commexcial operation, that would need to be ‘ ‘

disallowed by the Commission in order to produce the same NPV undér_“ 1m_

the settlement as under the traditional COSR. The equivalent
disallowance was done on a company wide basis. _ |

The following assumptions were made by Mr. Marcus for
computing PG&E’s revenues under the settlement: (1) a discount
rate of 11.5%; (2) an overall capacity'factor of Sa%lsrwhich is

18 The 58% overall capacxty'factor is based on an eighteen month
fuel cycle, and two in sexvice inspection outages for each unit. .
That is, the plant is assumed to operate at 75% capacity for
fourteen months, and at zero capacity for four months for
refueling. Then every ten years, there is an additional three
month outage for each unit for maintenance and ;nspectxon. '
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the time weighted average performance through January 31, 1988 of .
83 U.S. nuclear plants over 700 megawatts capacity in commexcial
operation; and (3) for the variable price component after 1954, and
for all other adjustments involving inflation rates, an annual
increase in the CPI of 6%.

Based upon the 58% capacity factor, Mr. Marcus compaxed
the revenues that PG&E would receive under the proposed settlement
with the revenues that PG&E would receive under traditional
ratemaking for Diablo Canyon. He concluded that the revenues
received under the settlement have the same net present value as
the revenues that would be produced under traditional ratemaking
with a rate base disallowance of $2.05 billion. -

Mr. Marcus made alternative calculations regarding the -
equivalent disallowance’s sensitivity to the effects of a change 1n'
plant performance, O&M and refueling costs, discount rate, the
assumed inflation rate, and post COD capital additions. His
analysis shows that a change of 1% in the assumed lifetime capac;ty"
factox for Diablo Canyon changes the equivalent disallowance by |
approxlmately $110 million. Thus, if the plant is assumed to
operate at a 55% capacity factoxr, the equ;valent disallowance would 
be about $2.4 billion. On the other hand, if the plant operates: at 
a 62% capacity factor, the equivalent d;sallowance would be about, .
$1.6 billion. '

Anothexr important varxable involved 0&M and refuelxng
expenses. In Mr. Marcus’ base case, he assumed that these expenses
would increase annually at 2% above the assumed inflation rate.
However, if these costs rose only at the rate of ;nflat;on, the
equivalent dxsallowance would be reduced by about $334 million.

But if those costs increased by 5% per year above the rate of
inflation, the equivalent dlsallowance would be about 5726 m;llxon .
highex.

Mr. Marcus acknowledged on cross-examination that,Diabldj”
Canyon’s current performance is above average when compared to -
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other power plants. The capacity factor for Unit 1 for commercial
operation date through June 30, 1988 was 67.7%, and for Unit 2,
76.7%. Both units at Diablo Canyon are currently operating at 2
combined capacity factor of 67% after three completed fuel cycles.
2. ZIXestimony of Richard B. Hubbard |

Mx. Hubbard, the Vice President of MHB Technical
Associates (MHB), testified for the AG in support of the
settlement. The purpose of his testimony was to provide an
. evaluation of the Independent Safety Committee (Committee) to be
created under the proposed settlement. MHB has conducted studies -
in the past pertaining to the'safety, quality, reliability, and ‘
economic aspects of nuclear power generatzon facilities.

The Committee has foux key character;stics. First, the ‘
composition of the Comm;ttee will consxst of three experts whO»havef‘
knowledge, background, and experxence ;n nucleax facilities. g
Mr. Hubbard believes that three Comm;ttee members will provide for
a divergence of opinien. He pelieves that the most meo:tanz

factor in selecting the Committee membexs is their qualzficat;onsV
to address the techn;cal 1ssues that the Committee members wzll |
face.

- The second characterxstic is that the Governor, the
Attorney General, and the Chairman of the Cal;fornia Enexgy
Commission will each appoint one member from a list of candxdates
nominated by the President of the CPUC, the Dean of Engxneermng &t
the Un;versxty of California at Berkeley, and PG&E. Mr. Hubbard
believes zhat the selection process is an ‘appropriate method £or
retaining experts who will be independent, and who will provide
objective judgments based solely'on the technical merits. ,

Thard, the. Committee’s object;vesAwill be to xeview |
Diablo Canyon operations, conduct: technical studies, and to make“-

recommendations regarding the safety of Diablo Canyon to PG&E. and“ .

to state offzcials. The Committee will have a fair amount of |
freedom to. evaluate any document in the possession of PG&E that
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pertains to safety, and to visit any area of the plant after
reasonable notice. The Committee will report its f;nd;ngs on at
least an annual ‘basis.

The fourth characteristic of the Committee is the budget
to fund the Committee that will be paid by ratepayers. Mr. Hubbaxd
views the initial annual budget of $500,000 as adequate so that the
Committee can accomplish its objectives. It is in the Committee’s:
discretion whether the Committee will operate on a full or part
time basis. However, with the budget allotted, there should be
sufficient funds to hire other experts that may be required.

Mr. Hubbard agrees that performance based pric;ng may
create economic incentives that might affect the safety of Diablo ',
Canyon. However, he does not believe that PG&E will sacrifice

safety for productxon based upon PGSE’s past operatxng performance '

of the plant. In addition, since PG&E agreed to the inclusion of
the Committee as part of the settlemont, this can only help to

increase the public scrutiny of PG&E’s cctiv;tles at Dlablo~Canyon.,

Neither the Committee nor state officials have authority over
radicactive hazards, but anyone can formally request action fxom

the NRC. Mr. Hubbard feels that the Committee’s activities prov;deg

an additional level of assurance of safety at D;cblo—Canyon, and -
that its activities complement, rather than confl;ct with the
activities of the NRC.

. Although Mr. Hubbard is not aware of any other nuclenr "
plants that have a pexformance based pric;ng mechanism, the concept
of providing economic incentives in the utxlity 1ndustry is not a°
new idea. A number of state requlatory commissions already have
some type of incentive program for the utxlitles they'regulate.
According to Mr. Hubbard, it is common,practzce foxr the management
of ut;lltxes and the;r major contractors to have incentive salaxy
compensation based on achieving cexrtain. performnnce—standaxds.\ In
addition, contracts for goods and servxces prov:ded to-utxl;txes
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routinely have bonuses oxr penalties based on pexfoxmance
objectives. ..
3. stimon ichae - St ASSC

Mr. Strumwasser is a Special Assistant Attorney General
who testified in favor of the settlement. The purpose of his
testimony was to show that the settlement is reasonable for PG&E
ratepayers.

He has four reasons why he believes that the settlement
benefits ratepayers. The first is that the settlement is
equivalent to a disallowance of more than $2 billion assuming a
capacity factor of 58%. In Mr. Strumwassexr’s opinion, that
equivalent disallowance compaxes favorably to the likely results of
fully litigating the prudence case. Although he believes that the'
evidence would suppoxt a disallowance exceeding $2 billion, he does’
not agree that the entire $4.4 billion disallowance recommended by
the DRA is justified. Based upon the history of past Commission
decisions and other factoxs, there is a substantial risk that the .
Commission might disallow less than $2 billion. Thus, an 2
equivalent disallowance which exceeds $2. billion is an attract;ve
number. |

Mr. Strumwassexr’s second reason is that the settlement =
shifts the performance risks of the operation of Diablo-Cahyon from
the ratepayers to PG&E. Under traditxonal ratemakrng, the ’ e
ratepayers pay for a return of and a return on all of the plant’s
reasonable capital costs, and for all reasonable operat;ng and fuel
costs. These payments continue despite the performance or non-
performance of the plant. Undexr the settlement, ratepayers pay &
price for electricity only when Diablo Canyon is producing power,
subject only to the floor provrszons of the settlement.

. His third reason is that the settlement shifts the rrsk
of future cost overruns from xatepayers to PG&E. Undexr tradrtxonal
ratemaking, ratepayers must pay for all reasonable operat;ng costs
and reasonable costs for capital additions even if they-are

- 116 -
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'

greater than projected. The settlement provides that these and
other costs are paid for by PG&E out of its revenues from the
operation ¢f Diablo Canyon. Experience has shown that operating
costs of a nuclear power plant have risen faster than inflation and
industry expectations. If this trend continues, PGLE will have to
absorb these extra costs.

Mr. Strumwasser’s fourth reason is that the settlement
provides for the creation of an Independent Safety Committee which
will act as additional oversight for the operation of Diablo
Canyon. Without the settlement, thexre would be no committee to
review and comment on safety issues at Diablo Canyon. ‘

The settlement arguably creates economic incentives foxr
PGSE that might affect safety. For example, certain kinds of
maintenance only affect safety without increasing xeliability.
Since PG&E must pay for all maintenance under the settlement, it
would have less incentive to perform such work. However, the
Committee is designed to provide added assurance that PG&E will not
promote increased plant operxation or reduce plant costs at the
expense of safety. If an action of PG&E affects safety, the
Committee could make recommendations which would be brought to the
attention of the highest energy officials in California, and could
form the basis for a petition to the NRC. Although the Committee '

has no enforcement authority, the Committee has the power to adv;segff”

and to persuade.
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A. Testimony of San Luis Obispo
Mothers for Peace

Lucy Jane Swanson testified on behalf of SLOMP in
opposition te the proposed settlement. She has been an active
member of SLOMP since 1969.

SLOMP’s concerns are in four areas. The first concern ;s
that the proposed settlement creates a conflict between plant
safety and the financial rewards to PG&E. That is, the performancé
based pricing mechanism creates an incentive for PG&E to maximize
plant operation so as to maximize revenues and to disregard safety
concerns that only affect safety but do not enhance plant
pexrformance.

SLOMP cites various NRC.memorandums expressing concern
over incentive pricing and the AG’s August 23, 1985 response to.
Commissionex Vial’s request that value“based'pricing'be examined.

The AG’s response outlined steps that should be taken in the event
value based pricing was adopted for Dxablo-Canyon, including
obtaining a commitment fxrom the NRC to take broad and aggressive
measures to ensure the public safety. Among the recommended
measures wexe increased NRC onsite inspection staff, xncreased NRC |
audits, and monitoring of safety related: polxcxesrand practices at’

PGSE headquaxters. SLOMP believes that those steps are the mxn;mum' -

requirements that must be in place to m;tigaterthe pxoblems .
associated thh a price structure based upon performance. However,
Ms. Swanson po;nts out that nome of those steps were adopted as
part of the proposed settlement.. L
SLOMP*s second concern is-the way in which the.members‘oi-

the Independent Safety Committee are nominated and selected. To 25 **\“*

obtain qualified members for the Committee, it is likely that the.!
nominees will have ties to the nuclear 1ndustry; SLOMP feels thatv
the nominations and appointments of the Committee members will be .
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done by the utilities and by Commission related bodies. 1In
addition, none of the nomlnees are nom;nated or appointed by any
citizen group.

The thixd concexrn is that the information that the
Committee is entitled to is no moxe than what the general public
can obtain. Ms. Swanson said that the Committee can only get the
information that PG&E chose to provide and that the information
would not be received in a timely manner.

SLOMP’s fouxth concern is that the Committee has no
enforcement authoxity to implement its findings. The Committee's
only authorxity is to go on an annual plant tour. All the Committee
can do is to submit its findings to the CPUC, the AG, the Governor,
and the CEC. -

SLOMP believes that the Committee only creates the

illusion that safety concerns will be adequately. addressed in the ﬂ _"

event the settlement is adopted. Without any enforcement

authority, the allotted budget and the objectives ¢f the Commattee

will not enhance safety at Diablo Canyon. Based on the above:
reasons, SLOMP recommends that the Commxss;on reject the settlemenf
in its entirety. - ‘
B. Testimony of Life o glangt Eaxth

Henry Bammer testified- on behalf of Life on Planet Earth
(LOPE) in opposition to the proposed settlement.

LOPE criticized four aspects of the settlement. LOPE’ s
first concern was with the settlement prices and price escalat;on.=

Mr. Hammer stated that no other manufacturer in Caleornxa is
guaranteed a price for its product for the next 28 years. He

believes that if the settlement is adopted, electric rates for ther
next six years will result in a 52% increase from present rates.  _ -

In comparison, Mxr. Hammer states that the price_ﬁor’elgctricity
rose less than 10% in the last six years. ,In‘gddition, becguse“
rates for the next six years are not adjusted or pegged to the
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Consumexr Price Index, the settlement increase in rates will result
in rate shock to those on low or fixed incomes.

LOPE’s second concern is with the xevenue that PG&E might
generate if the settlement is adopted. Mr. Hammexr testified that
if Diablo Canyon continues to operate at a capacity factor similar
to the capacity factor of the plant to date, PG&E could earn back
by 1995 almost all of the $5.5 billion that it cost to build the
plant. LOPE believes that under the settlement the ratepayers will
have to pay for PG&E’s $4.4 billion in mistakes.

The thixd criticism of the settlement is that it leaves |
‘decommissioning costs untouched. LOPE believes that this is unfaix
to ratepayers because it will not account for the real cost of .
decommissioning Diablo Canyon. Thus, the bu:den of the true cost
of decommissioning will be borme by-ratepayers in the future. ‘

LOPE‘’s fourth criticism is that under the settlement, the
ratepayers will end up having to buy electricity from Diablo Canyon‘
at the prescribed prices even if cheaper electricity is available‘”
fxom other sources. LOPE asserts that this will cause large users
to leave the PGSE system to pxoduce their own electricity oxr to
seek cheapex electrxcity. As a result, small usexrs will end up :
paying the highest price for electricity because they can’t afford
to disconnect. : :
C. Testimony of Toward Utility Rate Normalization

Sylvia M. Siegel testified on behalf of TURN in
opposition to the settlement. '

She testified that the CPUC is obligated to regulate
utilities and to ensure that rates are just and reasonable.
Although California uses a future test year to set rates, that does
not mean that it is xeasconable to forecast what conditions orx

prices will be for a nucleaxr powex plant for the next thirty years.,“'

If Mr. Clarke’s ~expectations about Diablo Canyon’s. ‘future operation
are correct, or if the capacity factors used by the'CEc ox in the:
ECAC proceedings are reflective of future operatzon, PG&E will more“
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than offset the equivalent disallowance of $2 billion in the
future, and even possibly come out with hardly any disallowance.

She said that the projections made by the proponents are
speculative. TURN believes that further computer runs should be
done using assumptions that are different than those the pxoponents
have used. She believes there are other reasonable scenarios undex
which PG&E would be able to recover its entixe investment in a
comparatively short time. TURN believes that it is faulty to base
projections on an average base case scenario of 58% when PG&E, |
unlike other plants included in the average, has been rebuilt three
times. One would expect that a plant built in such a manner would.
perform better than average.

In the DRA’s testimony, Mr. Ahern testified that an :
advantage to the settlement is that it protects ratepayers from the
risks of world oil price'increasés, Mrxs. Siegel points out, ,
however, that market projections are that the current oil priéeﬂ .
decline will continue for the near future. Thus, the prices agreed'
upon in the proposed settlement freezes £for the future a very'h;gh
price for electrzcity.- ‘ ,

As for the safety committee, TURN is of the opinion that
the committee is nothing but a subteriuge to enhance the _
acceptability of the proposed settlement. The committee has no
authority and cannot enforce any of its recommendations. As a
result, the amount budgeted for the committee will be wasted, and’
will have to be paid by ratepayers. In lieu of the safety
committee, TURN suggests that pressure be applied to‘Congress and
the NRC so that the NRC has sufficient staff to increase its
surveillance of Diablo Canyon‘s opexation. ‘

- TURN 2lso believes that decommissioning costs should have
been addressed as part of the proposed settlement, that add;tzonal :
information be provided to analyze the issues of double d;ppxng on.
rate of return and on abandonment costs, and that the-Comm;ss;cn‘u
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should investigate the cost effectiveness of shutting down the
plant. .
D. Testimony of the Redwood iance '

1. ZTestimony of Stephcn $. Bermow

Dx. Stephen S. Bernow of Energy Systems Reseaxch Group,
Inc. testified on behalf of the Redwood Alliance in opposition to
the settlement.

He described the overall structure of the settlement and
its expected impact. In calculating costs Dr. Bernow used his own.
projections of Diablo Canyon O&M costs and capital additions costs,
and the DRA’s assumptions about capital cost recovery, discount
rate, and capacity factor. He also used PG&E’s production costing 
simulations to compute the avoided enexgy costs. Using 2 discount”\
rate of 11.5%, Dr. Bernow detexrmined that the levelized future cost
of electxicity under the settlement is 11.8¢ per kWh. Under
traditional COSR, the levelized cost is 13. l¢ pex kwh, whe:eas
under avoided cost ox value pricing the cost is 5.1¢ perx XWh. |

Dr. Bernmow testified that the settlement attempts to
achieve several objectives at the same time: reasonable xates for
Diablo Canyon power, a fair treatment of the Diablo Canyon costs,
protection of ratepayers from further risk of cost escalation,
incentives for good operating performance, and avoidance of-costly
and time consuming litigation. ,Hoﬁever, in the pursuit of these -
objectives, Dr. Bernow feecls that the settlement adversely ;mpactsw
(1) economical system plannlng, (2) safe Diablo Canyon operat;on,
(3) the ultimate decommissioning of the plant- and (4) future
ratemaking and operations. : '

With respect to the issue of system planning, Dr. Bernow
stated that system planning for utll;tmes should include ‘
appxopriate plant xetirement dec;szons. The obﬁectxve of electr;c
utility opexations and planning is to provide reliable electxxc&l
power to customers at the lowest cost. feas;ble. Instead, the -'1

settlement locks PG&E ratepayers Lnto'purchas;ng the powex produced" )
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by Diablo Canyon for the next 28 years, at a levelized cost of
about 12 cents per kWh. Dr..Bernow believes that this combination
of 28 years and set prices effectively precludes reasonable
decisionmaking with respect to the timing of Diablo Canyon’s
retirement. Under the settlement, PG&E has the incentive to
operate the plant as much and as long as possible even if it is not
cost effective or if it conflicts with efforts to develop more
promising energy technologies.

Dr. Bernow believes that given the trends in nuclear
operating ¢osts, the current marginal economics ¢of Diable Canyon’s:
operation, and the history of early retirement of nucleax power
plants due to economic reasons, it would be imprudent to assume
that Diablo Canyon will operate economically through the year 2015.
Instead, it should be recognmzed that the continued operation of
the plant at some point may be found to be uneconomical ox .
undesirable for other reasons. His preliminary economic analysis
of the operation of Diablo Canyon shows that it may~be‘ecohomical‘
to shut down Diablo Canyon at the—present time. Dx. Bernow ‘
believes that if the Commission. approves the settlement, this: wxll
preclude the Commission £rom reviewing the ongoing operation of_thgi
plant and determining whether Diablo Canyon should be retired at |
some future point. |

Dr. Bernow’s second concern is that the settlement
advexsely affects the safe operation of Diablo Canyon. If the
settlement is approved, in the first year of operation the cost of
Diablo Canyon’s down time will amount to about $4 m;llzon,per~day.
In 1994, the cost of down time will be about $6 million pex day. .
Under the settlement, the O&M and capital additions costs will no
longer be passed through to ratepayers. Thus, the incentive to- j
keep the plant operating and the incentive to spend less on the j 
plant raises concerns that the safe operation and naintenance of .
the plant may be compromised, ~That is, while additional
expenditures may improve Diablo Canyon’s availability, these
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expenditures may not maintain or improve safety. Furthermore, the
safety committee will not have any authority over plant operations,
and therefore does not eliminate his safety concerns.

Dr. Bernow’s thixrd area of concern is that under the
settlement, the responsibility for the ultimate decommissioning of
the plant is on the ratepayexs. Plant operating costs can impact
decommissioning costs. Howevex, since the distinction between
operating costs and decommissioning costs is not always clear,

Dx. Bernow feels that it is inappropriate to segregate the o
decommissioning costs from the rest of the plant’s costs. Without
the settlement, the costs of ultimate decommissioning as well as f‘
any ongoing operation and maintenance costs arxe both passed on to
ratepayers. Under the settlement, since OsM costs are absotbed’by‘,
PG&E, this could set up a conflict between what is attrxbutable to .
O&M costs and what is attrlbutable to~decomm;sszon;ng costs. If
more costs were shifted to decommissioning, the ratepayexs would
end up paying increased decommissioning expenses. :

The fourth concern is the settlement’s impact on future ;
ratemaking and operations. Under the settlement, PG&E is in effect
selling the output of Diablo Canyon to itself. Dr. Bexnow’s
concern.is that some of the xisks of operxation have been shifted to
PG&E shareholders which may affect PG&E’s cost of money, . |
particularly if Diablo Canyon performs poorly. In that instance,
PG&E may face situations in which. ratienal'planning ox ratepayer
interests are in conflict with PG&E’s shareholder interests.
Fuxthermoxe, the settlement may create a s;tuatxon in which the
Commission jeopard;zes its jur;sdlctxon over. ‘the rates at Diadblo f

Canyon since, in Dr. Bernow’s estlmatxon, an.unregulated subs;dzaxy;_fpﬂ

of PG&E might be set up to operate D;ablo Canyon. In such an eventvef
the FERC may assert jur;sdictzon.- . "

Dz. Bexnow opposes the: settlement as written. He also | -

recommends that the Commission should hold a hearxng as to whethezhf”
the continued operatxon of Dxablo Canyon is cost effective. £,
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however, the Commission is inclined to approve the settlement, . _'

Dr. Bernow recommends several changes be made with respect to the
settlement:

(a) Consider restructuring the payments under
the settlement so that the revenues per kwWwh
of electricity production are more in line
with the value of the power. According to
Dr. Bernow, this would decrease both the
distortions to least c¢cost planning and the
concerns for safe operatron of the plant.

Consult with the NRC to-obtarn its views of
the impact of the settlement upon safe
operation of the plant, and upon
appropriate modifications to ensure ox
enhance safety. ‘ L

Create a safot committeo which would have
meaningful authoxity over the oporation of
Diablo Canyon.

Claxify PG&E’s responsibility for the
decommissioning of Diablo Canyon in the
event of an accident. A procedure for
distingquishing between clean up costs and
gormal decommissioning costs should be
one.

It should be clarified as to who is
responsible for the costs of removal and
disposal of spent nuclear fuel.

Continue the curxent extermal fund for the
decommissioning of Diablo Canyon, but
without contributions from ratepayers.

Set up procedures to ensuxe that PG&B

ratepayers do not bear the burden of a :

higher cost of capital to PG&E as a result

of the sh;ftrng of the risks to~PG&E.
Dx. Bernow responded to the rebuttal testxmony of PG&E'

witness, Petex Hindley, whovdrsagreed wmth Dr. Bernow s ,
recommendation to consider shutting down the planr. Dx. Bernow
does not expect his recommendations to be acted upon at once.‘

Instead, it should be considered a preliminary analysis. desrgned to
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demonstrate that further planning analysis of Diablo Canyon is
needed.

Dx. Bernow briefly reviewed the April 1988 economic
analysis of Diablo Canyon made by PG&E, and refexxed to by Mx.
Hindley in his testimony. Dxr. Bernow identified what he viewed to
be a major flaw in PG&E’s methodology that biases PG&E’s analysis.
In calculating the impacts of Diablo Canyon upon system operation,:
PG&E used a computerized dispatch simulation model. Two cases were
run, one with Diablo Canyon and one without. In the case without
Diable Canyon, PG&E assumed that it would not build new generating
capacity to replace Diablo Canyon, nor would there be any ' -
xeplacenent energy purchases. Dr. Bernow believes that this is an
unrealistic assumption. i

Dr. Bermnow also responded to Mr. Hindley’s criticism of
his treatment of the capacity value of Diablo Canyon and PGSE’s
claim that the dependable capacity of Diablo Canyon was reduced
from 2,160 MW to 1,392 MW. With respect to the first criticism,
Dx. Bernow’s use of a zero capacity value for 1988 to 1991 reflects‘
the course of action that PGEE would take in the event that D;ablo
Canyon were shut down since surplus capacity is expected toﬂlastww
through 1995. As to the second criticism, Diablo Canyon‘s capaciﬁy.
was not reduced. Rather, Diablo Canyon’s 2,160 MW of nuclear
capacity was replaced with 1,392 MW of combined cycle capacity. |
According to Dx. Bermow, combined cycle capacity has much better
system reliability than nuclear capacity, and‘therefore it is not
necessary to replace every MW'of Diablo Canyon s capacxty.

2. estimony of R inosian

The Redwood Alliance called Robert Kinosian, who is
employed by the DRA, to testify regardlng two stud;es»wh;ch he L
prepared in Januvary and August of 1988 about the cost effectxveness L
of Diablo Canyon. ' o

Mr. Kinosian’s January analysis compaxes the operatmng
costs of Diablo Canyon (fuel costs, O&M, A&G, capital add;t;ons,“

i
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and decommissioning) to the costs of replacement power without the
operation of Diablo Canyon. For 1988, the operating costs of
Diablo Canyon were calculated by Mr. Kinosian to be $458 million or
38.1 mills per kWh. The cost of not operating Diable Canyon and
purchasing replacement powexr for 1988 was calculated by
Mr. Kinosian to be $387 million or 32.2 mills per kWh. Most of the
assumptions used in the January analysis were taken from Commission
decisions.

Mr. Kinosian’s August analysis was a revision of his |
January analysis. In his August analysis he used the forecast that
the DRA was using in the PG&E ECAC case. This change affected |
replacement energy costs as well as QF and geothermal steam costs.
Revisions were made to the operating costs of Diablo Canyon using |
the values that the DRA used in calculating the equivalent
disallowance under the settlement. The mothballing expense of
Diablo Canyon was increased from $36 million to $50 million in
response to PGHE’s comments about Mr. Kinosian’s Januaxy 1988 ‘
analysis. His August analysis calculated the 1988 operating costs%
of Diablo Canyon to be $471 million or 32.8 mills pex kwh, compared
to the nonoperation oxr replacement costs of $412 million or
28.7 mills per kWh. Mr. Kinosian testified that the primary reason
for the narrowing margin was that the capac;ty factor that was
assumed for the plant in the ECAC case was higher than what was
assumed in his January analysis. The'secondary'reason was the
increase in the assumptxon about mothballing. Thus, given the ,
assumptions that he used, Mr. Kinosian testified that it would be .
cost effective to shut down Diablo Canyon for the 1988-895 ECAC
period. o :
The witness reviewed the prepared testimony of
Mr. Hindley and concluded that the analysis by Mr. Hindley of the '
cost effectiveness of Diablo~Canyéhvoverestimates the value of
Diablo Canyon’s generation. - |
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IX. a K3 the Settlement

For case of understanding the Settlement Agreement
and its major implications, each paragraph will be discussed
separately. The discussion will cover what we believe to be the
substantive effects of the paragraph and our interpretation of
those effects; additional explanations and some changes can be
found in the Implementing Agreement.

Tttt t METL

This Settlement Agreecment is made among Pacific Gas and
Electric Company (PG&E), the Division of Ratepayer Advocates -
(DRA) of the California Public Utilities Commission (CPUC).,
and the Attorney General of the State.of California. The
Agreement covers operation and CPUC jurisdictional xevenue
requirements associated with each unit of the Diablo Canyon |
Nuclear Power Plant (Diablo Canyon) for the 30-yeax per;od
following the commexcial operation date of each unit.

1. Exclusive Ratemgxihg

This Agreement sets forth PG&E’s exclusive
method for recovering any CPUC Jurisdictional

costs of owning or operating Dxablo Canyon for
the term of this Agreement.

The Settlement Agreement covexs the price~ratepayers pay for
Diablo Canyon power regardless of change of ownership of Diablo
Canyon to third parties or affiliates of Diablo Canyon. The
Settlement Agreement is’intended'tofgovern‘regatdless of the
organizational or financial structure or form of ownership of
Diablo Canyen.

2. ITexm

The texm of this Agreement shall be. frem
July 1, 1988 to May 6, 2015 for Diablo Canyon

Unit 1 and from July 1, 1988 to March 12, 2016
for Diablo Canyon Unit 2. -

- 128 -
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The Unit 1 operating license expires April 23, 2008 and the
Unit 2 operating license expires Decembex 9, 2010. If not extended
by the NRC, the units will be deemed abandoned on their respective
license expiration dates and the abandonment provisions of
Paragraph 13 will be invoked.

3. ices

The prices for Diablo Canyon power shall consist of a
fixed price and an escalating price. The fixed price
sha%ll?e 31.5 mills/kWhr. The escalating price shall be.
as follows: ‘

July 1, 1988 46.50 mills/kWhe
January 1, 1989 51.85 mills/kwhr
January 1, 1990 57.81 mills/kWhx
Januvary 1, 1991 64.46 mills/kwhr
January 1, 1992 71.87 mills/kWhx
January 1, 1993 80.14 mills/kwhx
January 1, 1994 87. 35 mills/XWhx

The escalation portion of the price increases at 11.5% per

year. The total price increases at 7.0% pexr year. The opponents'fi
argue that the Settlement Agreement by fixing prices for 28 years . .

and guaranteeing that all Diablo Canyon output is sold, gives PGSE.
an advantage that no other utility‘possesses.' Undexr this scheme
the Commission has abdicated control over Diablo Canyon’s prices
and should low cost alternate fuels or alternate sources of

electricity become available this CommiSSion‘could do nothing but f‘

stand helpless while PG&E reaps: exorbitant profits.

PG&E xesponds that the fixed prices are one part of a complex‘
settlement agreement which must be ¢onsidered in its entirety. - The

price is negotiated, not tied to any particular ratemaking |
procedure. Its starting price of 7.8¢/kWh is much less than the -
15¢/kWh which might be charged if the entire cost of Diablo Canyon‘

wexe included in rate base, and less than the approximately 10¢/kWhﬂg

charged for SONGS powexr. The proponents assert that because the

genexal rate of inflation is likely to be-more than 2.5% per year, f
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the real price of Diablo Canyon power is likely to decline after
1985. 1In contrast, most authorities (including the California
Energy Commission) estimate that over the long run alternate fuel
prices will increase at a rate faster than the general rate of
inflation. '

We have expressed our concern elsewhere in this decision
about our authority to bind future Commissions to the prices fixed
in the Settlement Agreement. Putting that question aside, we are
comfoxtable with the prices and find them reasonable. If Diablo
Canyon wexe placed in rate base at $5.5 billion the initial price
would be almost double the Settlement Agreement price and, in any .
event, the ratepayers would have to pay for Diablo Canyon ‘
regardless of its production.

4. i ation aft : 94

Beginning on January 1, 1995, the escalating
price shall be increased by the sum of the
change in the Bureau of Labor Statistics’ year-
end national consumer price index duxing the
immediately concluded year and 2.5 percent
divided by two. :

A forecast of the CPI will be used for setting rates for the.
ECAC test pexriod. For example, in the year 2000, assuming a CPI
increase of 5% annually, the price is 14.046¢/kWh. In the year
2016, same assumption, the price is 22.788¢/kWh. In approximately '
April of each year the ECAC filing is made including a forecast of
the following year’s Diablo Canyon price based on a forecast of the
current year’s recorded CPI. Near the end of the year rates are
set for the test year based on the forecast. When the recorded CPI
is available orx revised, Diablo Canyon §.expenses are booked us;ng
the recoxded CPI. Rates arxe not changed when the CPI changes,
booked expenses are changed when the CPI changes.
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5. DPeak Period Price Differentiation

Beginning on January 1, 1989, the fixed and
escalating prices shall be time differentiated
to reflect the benefit of increased operation
during peak periods. The prices shall be
multiplied by the following allocation factors
depending on time of operation:

A. A factor of 1.3 for the equivalent of the
first 700 hours of full operation for each
unit between 10 a.m. and 10 p.m. on
weekdays during June through September.

A factor of 0.7 for the equivalent of the
first 700 hours of full operation for each
gni% for any hours of the year not covered
y (a).

C. A factor of 1.00 for output not covered by
(a) ox (b). ‘

The purpose of this paragraph is to give PGSE an incentive to ‘
operate during peak periods and schedule downtime during the off | :
peak. '

6. Balancing Account.

A. PG&E waives all rights to amortize in rates
the amounts that have accrued in the Diableo
Canyon Adjustment Account (DCAA) from the
respective dates of commexcial opexation of
Units 1 and 2 through June 30, 1988. DPG&E
also waives its rights to collect any
litigation expenses recorded or recoxrdable
hereaftexr in the deferred debit account
established pursuant to D.86-06-~078 ox -
otherwise directly associated with the
Diablo Canyon rate proceeding.

PGSE shall be entitled to retain all
~ amounts collected as interim rates for
Diablo Canyon through June 30, 1988, and

- 131 -
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those amounts shall no longer be subject o
refund.

It is the intention of the parties that the
rates established by this Agreement shall
be effective immediately upon approval of
the Agreement by the CPUC.

The DCAA shall be maintained until the time
to seek judicial review has expirxed without
review being sought or until all court
challenges are terminated, whichever is
later (this date shall be referred to as
the "final approval date"). The amounts
collected by PG&E in base rates for Diablo
Canyon costs (excluding decommissioning
costs) from July 1, 1988 until the final
approval date shall be subtracted from the
amounts that would have been received under
this Agreement from July 1, 1988, to
compute the net amount. that would have been
received under this Agreement. Upon the
final approval date, PG&E shall eithex
refund or amortize and collect in rates for
a period not to exceed three years as set
by the Commission the amount that is equal
to the difference between the amount
received under interim rate relief from
July 1, 1988, and the net amount that would
have been received under this Agreement
from July 1, 1988. :

This paragraph sets forth a major concession by PG&E, the
waiver of the accruals in the DCAA. On July 1, 1988 the DCAA
balance was about $1.975 billion, based on full recovery of all
costs. Foregoing recovery of this amount by itself provides an
equivalent disallowance‘of'about $1.2 billion. After the final
approval date, the interim rates for Diablo Canyon will be
considered final and no. longer subject to refund. '
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7. Basic Revenue Requirement

A.

PG&E shall identify and maintain as
separate plant or other accounts for future
rate recovery, two utility assets in the
total amount (after tax) of no more than
$1.175 billion.

One utility asset shall be made up of the
excess of equity allowance for funds used
during construction (AFUDC) over
capitalized interest pursuant to Statement
of Financial Accounting Standards No. 34,
accrued by PG&E from the start of ,
construction to the commercial operation of
each unit. The other utility asset shall
consist of certain other incurred costs,

.including deferred taxes on prior

flowthrough timing differences, write-down
of nuclear fuel to market and loss on
reacquixed debt, but not including the -
write-off of any amounts in the DCAA as
provided in Paragraph 6 above.

These utility assets shall be depreciated

and collected in base rates on a straight
line basis, starting July 1, 1988, using 2
28-year life. PG&E shall be entitled to
earn its authorized rate of return on these
utility assets. Since 2 significant
portion of both utility assets does not
have a tax basis, appropriate taxes shall
be computed on the depreciation component
and collected in base rates.

Nothing in this Agreement shall prohibit
the Commission from denying rate recovery
on one or both of these utility assets
Eggsgant to Public Utilities Code Section

As provided in Paxragraph 7C, PG&E shall
include in base rates the full revenue
requirement at the authorized rate of
return on the utility assets. This shall
be called the "basic revenue requirxement."
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The "utility assets” are defined in the Implementing
Agreement and amount to $1.056 billion. They are included in the
settlement to avoid an accounting problem which would have required
PGSE to take a laxrger write-off against earnings. The BRR will be
adjusted in PG&E’s annual attrition pxoceeding ox genexal rate
case. For details, see the Impiementing Agfeement.

8. Revenue

Except for decommissioning as set forth in
Paragraph 10, the costs of the Safety Committee
provided for in Paragrxaph 16, and except as .
modified by Paragraph 9, the revenue to PGSE
shall be computed as follows: . ‘

A. The "Diable Canyen annual revenue” shall
equal the sum of ‘fixed and escalating
prices as set forth in Paragraph 3, and as
adjusted by the escalation provision of
Paragraph 4 and the peak pexiocd price
differentiation provision of Paragraph 5,
multiplied by annual Diabloe Canyon net
generation. ' -

PGLE shall receive in rates, through its
Enexgy Cost Adjustment Clause (ECAC), the
difference between the: Diablo Canyon annual
revenue and the basic revcnue requirement.

If the difference between the Diablo Canyon
annual revenue and the basic rxevenue
requirement is less than or equal to zero,
PG&E.shall still xeceive the-tull basic
revenue requirement. However, in that
case, PGSE shall be deemed to.have
triggexed the flooxr provision undexr
Paragraph 9. : ‘

Except as specifically provided in this
Agreement, the operation of Diablo Canyon
pursuant to this Agreement and all revenues
associated with this Agreement shall be
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excluded from reasonableness reviews, AER
risk allocation, and target capacity
factors. Replacement or displacement powex
costs associated with the level of Diablo
Canyon operation shall be xecognized in
ECAC rates. There shall be no issue in any
proceeding as to the reasonableness of PG&E
in opexating Diablo Canyon oxr purchasing
Diablo Canyon output SO as to cause

~replacement or displacement power costs to
be incuxred. The reasonableness of PG&E in
choosing among replacement or displacement
power souxces shall be subject to ECAC
review.

If the ECAC ceases to be used for PG&E
ratemaking, & new ratemaking mechanism
shall be developed to car:y out the terms
of this Agrxeement.

See the Implementing‘Agreement for details. TFor reasons that
are obscure, PG&E has, in some paragraphs of the Settlement
Agreement and the Implementing Agxeement, referred to itself as

"purchasing Diablo Canyon output.” PG&E ‘explains that it really
doesn’t puxchase the output (unless Diablo Canyon is transferred to
a third party), the ratepayexs purchase the output and w:ll
purchase the entire output regardless of need ox price except
during hydro spill cond;tzons.r -And, of course, PG&E will operate ]
the plant at its optimum capac;ty.

Paragraph 8D prov;des that the operat;on of Diablo Canyon '
is exempt from reasonableness reviews by the Commission. The
opponents "of the settlement perce;ve this provision as an
abdication of the Commission‘s duty to. fix just and reasonable :
rates for PG&E. PG&E, to the contrary, views the'provlsmon,as par’ﬂ
of the settlement, all of whose provmsions are binding fox- the =
entire length of the agreement. PGSE is ng;ng up its r;ght to
traditional ratemaking in exchange for a bmndxng agreement. We ‘
agree with PG&E and we see‘no-confl;ct with Qur duty to fix just.
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and reasonable ratés. The settlement fixes a price fox Diablo
Canyon output, not rates. The  question is whether the Settlement
Agreement is just and reasonable today, mot whether changed
circumstances in the future may make it more or less reasonable.

We have already acknowledged that we cannot bind future
Commissions, thexefore there is no abdication of oux duty to £ix
just and reasonable rates. But that doesn’t mean that we expect a
future Commission to review the reasonableness of the operation of =
Diablo Canyon. We expect the opposite; we expect a future - o
Commission to abide by the settlement and not conduct
reasonableness reviews of Diablo Canyon.

please refer to Section X.I. of this decision for our
discussion of the AER adjustment. '

Eloox

A. Except as provided in Paragraph 8C, an
annual revenue flooxr can be triggered at
PG&E’s option. In the event that the
revenue produced by the formula in
subparagraph 9B is greatex than the basic
revenue requirxement, the floor shall be the
basic revenue requirement plus the amount
by which the formula revenue exceeds the
basic revenue requirement. In the event.
that the revenue produced by the formula is
equal to or less than the basic revenue
requirement, the floox shall be the basic
revenue requirement.

The formula revenue shall be the sum of the
then current fixed and escalating prices
multiplied by a specified capacity factor
multiplied by the megawatt (MW) xating.

For 1988 through 1997, the specified '
capacity factor is 36%; it is reduced by 3%
in 1998 and again by 3% .in 2008. Each time
the floor is. triggered, 3% shall also be
deducted from the specified capacity ‘
factor. The MW rating shall be the net A
Maximum Dependable Capacity of 1,073 MW for
Unit 1 and 1,087 MW foxr Unit 2. .

-~ 136 -
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The floor payments (including the basic
revenue requirement) received shall be
repaid with interest from 50% of the
revenues received from subsegquent year
operations over a 60% capacity factor. 1In
addition, the original specified capacity
factor for a year may be re-established at
PG&E’s option through xepayment with
interest. The interest rate shall be the
interest rate on l0-year single A utility
bonds as listed in the last issue of
Moody’s Bond Survey published in the yeax
in which the floor provision is invoked.

1f operation falls below the floor capacity
factor in three consecutive calendar years
(whether ox not PG&E invokes the floox),
then PG&E must file an application eithex
seeking abandonment, as described in
Paragraph 13, or explaining why it believes
continuation of this pricing package,
including the regqulatory asset, is
appropriate.

PGSE will establish and maintain a Floor Payment Memorandum

Account (FPMA). The FPMA will be used to record all floor paymenté

received by PG&E, to accrue interest on the amount of the floox

payments received, and to record all repayments of floor paymenzs. '

PG&E will invoke the floor'prior to January 31 of the year

following the year in which Diablo Canyon operates at less than the

specified capacity factor. This will usually result in a downwardh

adjustment of the ECAC revenue requirement f£or Diablo Canyon powexr.

We interpret the‘application.of interest charges to the FPMA to
mean that the account will accrue interest monthly, as do other
ratemaking accounts. o :

The operation of the floor payment is one of the most
controversial elements of the settlement. Our concern is the
potential for abuse. .

Subparagraph 9(C) provides for repayment of the floor

payments and appears straightforward. PG&LE shall repay the floorvvf‘

Cy
. :
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payment with interest from 50% of the revenues received from
subsequent year operations over a 60% capacity factor. Giving
ordinary meaning to the words "payments received shall be repaid
with interest"” we would conclude that a debt is created. PGLE says
no and the DRA and AG agree with PGSE. DPG&E goes on to say that
9(C) means that it must repay the floor payments only from 50% of
the revenues received from subsegquent year operations over a 60%
capacity duxing the texm of the agreement. At the hearing, PG&E
said if the agreement expires befoxe the floor payments are repaid
it keeps the money. The DRA and AG disagree with this |
interpretation. - They contend that 9(C) means that if the floor
payments haven’t been repaid by the agreement termination date,
this Commission may exercise its discretion in disposing of the
funds in the FPMA; the Commission may permit PG&E’to‘keep':he'
noney, or xefund the money to the ratepayers, or do anything in
between. At oral argument PGSE’s attorney backed away from PGSE’s. -
earlier position that PG&E kept_the~money and said that the
Commission could dispose of the funds in any "lawful" manner. But'
he was forthright in saying that he believed a refund to ratepayers‘
would be illegal as either retroactive ratemaking ‘or the '
confiscation of PG&E’s prxoperty.

To accede to PG&E’s interpretatxon could lead to an anomalous '

result. If PGLE receives floor payments which are not repaid, the
Commission can consider those payments when determlnmng PG&E’s
recovery on abandonment. But should the balance in the floor
payment account exceed the value of Diable Canyon on abandonment, .
PGSE’s position is that PG&E cannot be required to refund the
excess. If that were txue, PGSE could earn more by shutting the

plant down and collecting three years of flooxr payments rathexr thgn“"7

by abandoning the plant in the first year.
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The ultimate gquestion before us is whether the settlement is .
in the public interest; and one of the issues bearing on the
ultimate question is the disposition of the FPMA. The following
table sets forth for each year the Settlement Agreement is in
effect the revenue PG&E would receive if it triggered the floor
payments (column £) and the amount it may request if it abandoned
the plant (column g).
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Inputs: CPYI = 5.0 % per year
FPMA = 10.0 % pexr year
Floor trigger = Col.(d)
Actual C.F. = Col. (e)

DIABLO CANYON SETTLEMENT AGREEMENT
Pro Forma Floor Payment Calculations
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1989 8.335 36 568 2,900
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1991 9.596 36 654 2,700
1992 10.337 36 704 2,600
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1994 11.885 36 810 2,400
1995 12.213 36 832 2,300
1996 12.553 36 855 2,200
1997 12.906 36 879 2,100
1998 13.272 33 829 - 2,000
1999 13.652 33 852 1,900
2000 14.046 33 877 1,800
2001 14.455 33 : 903 1,700
2002 14.879 33 : 929 1,600
2003 15.319 33 957 1,500
2004 15.775 33 985 1,400
2005 16.248 33 1,015 1,300
2006 16.739 33 1,045 1,200
2007 17.249 33 1,077 1,100
2008 17.778 30 1,009 1,000
2009 18.327 30 1,040 . 900
2010 18.896 30 1,073 800
2011 19.486 30 1,106 700
2012 20.099 30 1,141 600
2013 20.735 27 , 1,059 500
2014 21.394 24 972 400
2015 22.078 21 ° 0 0
2016 22.788 21 ' : o) ' 0
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Under the abandonment provisions, in the year 2012, the plant value
on abandomment is $0.6 billion, but the floor payment if invoked

is $1.141 billion. If PG&E shut the plant down for the three years'

2012, 2013, and 2014, rather than abandon in the year 2012, it

would receive, by the end of 2014, floor payments of $3.517 billion:

including interest. Contrast that with the $0.6 billion it would -

have received had it abandoned Diablo Canyon in the year 2012. At

the termination of the Settlement Agreement, the FPMA may have a
balance in excess of $3.5 billion which, under the Settlement
Agreement, is $500 million more than the abandonment value of
Diablo Canyon today! To avoid this inequitable result, the

presiding administrative law judge recommended that the settlement
agreement be construed to permit the Commission to oxrder refunds of

money in the FPMA upon termination of the agreement. PG&E took
exception to this and proposed an alternative disposition (set
forth in Section X.L.). After considering all the evidence
regarding the disposition of the FPMA, we conclude that the
solution in the best interest of the ratepayers, when balanced
against the xights of PG&E, and in oxder to preserve the
settlement, is to provide protection to both PGSE and the
ratepayers.

We find that the disposition of flooxr payments shall be made !
on the following basis: : o

a. In any year in which floor payments, when
added to the preexisting balance in the
FPMA ‘exceed the maximum abandonment payment
for that year, then such additional floor
paynents shall be designated as refundable
floor payments and received by PG&E subject
to potential refund (plus interest) by
ordexr of the Commission upon termination of
the FPMA if, at that time, the Commission
finds that a refund is the preferable
disposition. o

All other floor paymenté received by PGSE

(and interest thexeon) shall not be subiject
to refund, but in accordance with A

- 141 -
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. Paragraph ¢ shall continue (1) to be
subject to the obligation to repay with
interest from one-half of the revenues from
production in subsequent years in excess of
a 60% capacity factor and (2) to be taken
into consideration by the Commission in
deciding a reasonable abandonment payment
to allow PG&E.

¢. All repayments of floor payments from one-
half of the revenues from production in
subsequent years in excess of a 60%
capacity factor shall be applied to FPMA
balances as follows: (1) interest, then
principal on the nonrefundable balance; and
then (2) interest, then principal on the
refundable balance.

Implicit in 9D-is'the‘power of the Commission to oxder
PG&E to abandon Diable Canyon if operation falls below the floor
capacity factor in three consecutive calendar years. The

Commission would then set the amount PG&E would be entitled to»upon'
abandonment pursuant to Paragraph 13.

10. Recommissioning

This Agreement shall have no effect on revenues
for the cost of the eventuval decommissioning of
Diablo Canyon, which shall receive ratemaking
treatment in accordance with Commission
policies for decommissioning nuclear plants.

Two issues have arisen from this innocuous sentence. First)
decommissioning expence is a function of the operation of the ' 
plant. In general, the more equipment that is added to the plant
the more costly the decommissmonxng, fuxther, certain equ;pment may
cost more to decommission than other equxpment. It is quite
possible for PG&E to make ;mprovements to the plant to promote |
efficiency which it would not make if it had to consider either the
increase in decomm;ss;on;ng costs or whether this Commission would
disallow the cost ¢of the xmprovements as being imprudently
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incurred. In our opinion imprudently incurxed decommissioning
expenses can be disallowed by us under this Settlement Agreement
just as we might do under traditional ratemaking.

Second, decommissioning costs are collected tax free (IRC
§ 468A) so long as the taxpayer obeys certain IRS xules. Teoday,
PG&E is the taxpayer. If PG&E transfers Diablo Canyon to others so
that PG&E is not the taxpayer then it may not obtain the tax
benefits. Under its current federal tax exemption PG&E collects
about $54 million a year tax free from ratepayers which is placed
in a trust to cover decommissioning costs. If federal taxes had to
be paid the $54 million would have to be increased by 51% or
$28 million. To lose the federal exemption would also cause loss
of the state tax exemption. This result would be intolerable if
PG&E’s ratepayers had to pay this tax.

In reply to the ALJ's ¢uestion regardxng the treatment of

decommissioning costs should PG&E lose its decommissioning cost tax |

exemption because it transfers Diablo Canyon to another entity, the
proponents did not answer directly, but said "If, at some time in .

the future, PG&E is no longer entitled to the tax benefits of the |
decommissioning txust, the parties expect the Commission to deal
with that situation in the same manner the Commission would deal
with the issue at any other nuclear plant in the state....” oOur
policy is that if PG&E were to transfer Diablo Canyon and therxeby
lose its decommissioning costs tax exemption, PG&E‘’s customexs g
would not be liable for the tax portion of the decommissioning

costs and we so intexpret Paragraph 10 of the Settlement Agreement.

11. has ol

PG&E shall have the right and obligation to
purchase all Diable Canyon output, except
during hydro spill conditions on the PG&E .
system. During hydro spill conditions,
ratepayers shall not pay for Diablo Canyon
output to the extent of the hydro spxll. PG&E
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.

shall, however, have the right duxing such
conditions to sell Diablo Canyon output.

See the Implementing Agreement for the definition of hydro
spill. The effect of this paragraph is that the ratepayers are
obligated to pay for Diablo Canyon powexr as if it were purchased by
PG&E under a power purchase coatract at the escalating prices set
forth in this agreement.

12. C Lon St

A. For ratemaking purposes, all Diablo Canyon
costs shall be segregated fxom other PG&E
operations. No costs of Diablo Canyon
shall be included in-xates, except as -
provided in this Agreement. Diablo Canyon
costs include any and all costs: incuxxed by
PG&E as a result of Diablo Canyon
ownership, including but not limited to
administrative and general expenses,
operations and maintenance expenses,- fuel-
related.costs, and any payment of the costs
of accidents at other nuclear plants.
assessed to utilities owning nuclear
plants. 3

B. .PG&E shall keep full records, including
reasonably contemporaneous accounts, to
allow identification and auditing of all
costs directly allocable to Diablo Canyon.
These records shall be consistent with the
Uniform System of Accounts and applicable
accounting requirements of the CPUC.

The paragraph in the Settlement Agreement that could ke
expected to cause the most litigation over the life of the :
agreement is Paragraph .12, which shifts the xisks of Diablo Canyon
from the ratepayers to:PG&E.“Elsewhere in this opinion we have

discussed the benefits received by the ratepayers as & result of
the shift of risk. In this portion of the opinion, we discuss the
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effect of the shift on rate of return. The Implementing Agreement
‘expands on Paragraph 12 and directly considers return on equity and
cost of capital. PG&E accepts the $2 billien equivalent
disallowance for its cost of capital determination. The pertinent
provisions are: .

a. PG&E shall not rxecover any premium in its
authorized return on equity after
January 1, 1989 as a rxesult of the
Settlement or Implementing Agreement or the
operation of Diablo Canyon.

Any net increase in PG&E’s overall cost of
capital that is caused by the operation of
Diablo Canyon under the Settlement
Agreement as compared.to the operation of
Diablo Canyon under traditional ratemaking,
assuming a° $2 billion disallowance, shall
be considered as a Diablo Canyon .cost, and
recovered only through the revenues -
provided under the Settlement Agreement.

To comply with these proéisions‘is“easier said than done.

This paragraph raises most olearly the issue of whether this

current Commission can bind future CommLSSLons on’ the manner in
which PGSE’s rate of return is decided. And even if future
Commissions acquiesce in the concept behind Paragraph 12,
interpretat;on and implementation of the paragraph may still be
disputed. The proponents have submitted a detailed discussion of
how Paragraph 12 should be interpreted- in themr Joxnt Answers to
Workshop Questions (Exhibit 515) pages 14 thxough 23, and further
elaboration may be found in portions of the cross-exam;natxon of
witnesses Ahern, Clarke, and others.<‘NotTall‘o£ the testimony is
consistent. : '

In detexmining PG&E’s’ return on equity, the settlement
contemplates thdt the Commission will take into account ‘that PG&E:
owns a nuclear plant. PG&E should be compared to other gas and
electr;c utilities with those risk charxacteristics similar to
PGLE’s xisk characteristics assum;ng that performance based pr;c;ng
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resulting from the Settlement Agreement was net in effect. We are
to assume that Diablo Canyon is operating as well as other nuclear
plants; no better, no worse. Werxe Diablo Canyon to perform vexy
badly, that should not be considered in determining PG&E’s rate of
return. I1f, however, poor performance of Diablo Canyon affects
PG&E’s cost of capital, e.g. bond interest is higher, then a
downward adjustment should be made. In that instance, the
Commission would impute a cost of embedded debt reflecting PG&E 2s
if it had Diabloe Can&on in rate base assuming & $2 billien
disallowance, and operating an "average" nuclear plant, all undexr .
traditional ratemaking. The objective of these complex adjustmehts
is to make suxe that the risk being transferred to PGLE is not |
turned back to the ratepayers through the rate of return.

As a practical matter each time PG&E applies for an increase,
in its rate of return or the DRA seeks a decrease, a number of
studies are required to comply with the Settlement Agreement, among
which are (1) a separations study'gllocating‘revenues'and costs :
between Diablo Canyon and non-Diablo Canyon, (2) a rate of xeturn
study comparing PG&E as a nuclear plant operator with othexr nuclea#'
plant operators, (3) a study comparing the "average” nuclear‘planzf
operation with Diablo Canyon to determine if Diablo Canyon is
within the "average* range, (4) if PG&E is found to be below
average, a study to determine if the below average performance has:
adversely affected PG&E’s cost of capital and, if so, to make the
approprxate'adjustment and (5) a study to deterxmine PG&E’Ss
investment in Diablo Canyon under traditional ratemak;ng assum;ng a
$2 billion disallowance. ‘

Two results of those studies could be (a) investors perce;ve
increased risks to PG&E because of the shift to shareholdexs of the
operating risks heretofore borme by ratepayers and demand a h;gher
return on equity. Under the settlement that highexr’ demand must be -
rejected. And (b) PG&E pays higher interest on its debt because of
the pexceived increased risks. Under the settlement that 1ncreased
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cost should be borne by Diablo Canyon and, therefore, disallowed in .

PG&E’s rate of xeturn. If Diablo Canyon performs poorly over the

term of the Settlement Agreement, we can expect these questions to
arise time and again for 28 years.

13. Abandonment Rights

A. If PG&E requests special ratemaking
treatment for both units of Diablo Canyon
in the event of prolonged or permanent
outages, it may ask for recovery ¢f no more
than the lesser ¢f these two amounts:

(1) The floor payments which would be paid
according to Paragraph 9, foxr 10 minus
(n) years, where (n) is the number of
years for which unrepaid floor
payments have been xeceived by PG&E;
ox

$3.00 billion in capital costs through
1988, reduced by $100 million per year
of operation after 1988. In the event
of a nation-wide shutdown of all
nuclear plants (not just Westinghouse
plants), the capital cost amount
computed under this subparagraph may
be increased to include the non-equity
portion of reasonable direct ¢osts of
capital additions, reduced by
straight-line depreciation.

If PGS&E requests special ratemaXing
treatment for only one unit of Diablo
Canyon, it may ask foxr recovery of no more
than one-half the lesser of (1) and (2).

Nothing in this parxagraph shall preclude
the Attorney General oxr DRA from opposing 2
PG&E abandonment request requested undexr
this paragraph. .
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The abandonment provisions are complex, and made moreso when
considered in conjunction with the floor payments. As the
Settlement Agreement gets closer to its termination date options
become available to PGSE which are detrimental to the ratepayer.
The proponents are of the opinion that should PG&E ever seek to
abandon Diablo Canyon, PG&E would zecover under section A.(2) which
provides for a maximum recovery of $3 billion less $100 million pex
year starting in 1989 (unless there is a nationwide shutdown of all
nuclear plants). .No one described a scenario which would invoke
section A.(l). Pursuant to Paragraph 9 "Floox," PG&E is entitled
to obtain floor payments when Diablo Canyon’s operation falls below
the specified capacity factoxr. And PG&E may obtain these floor.
payments throughout the life of the agreement without repayment if
the revenue received from subsequent year operations does not
exceed a 60% capacity factor, and without explanation or

abandonment if the operation does not fall below the floor capac;tyr o

factor in three consecutive calendar yeazrs. The amount of the =
yearly f£loor payment can be substantial. Rather than abandon,‘itﬁ
would pay PGSE to shut down the plant, seek floor payments for .
three years, and then abandon the plant. This negates Section

A.(2)- This result can be mitigated by limiting the amount to

which PGSE is entitled under the floor payments, which we have. .
done. See our discussion in Sectxon 1X.9 (Flooxr) and Section X. L.
In the event of abandonment of the plant, the utility assets will!
be removed from rate base. !

14. tment ro =3

PG&E shall file an application by May 1, 2014
requesting whatever ratemaking treatment it
wishes for Diablo Canyon foxr the pexiod -
beginning May 7, 2015 for Unit 1 and March 13,
2016 for Unit 2. Nothing in this Agreement
shall preclude the Commission from setting
rates on any lawful basis.
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The Settlement Agreement may terminate in a number of ways.

1. ©PG&E may abandon the plant and seek payment under the
abandonment provisions. Abandonment includes the case of
the NRC’s failing to extend the operating licenses of
Units 1 and 2.

PGSE says it may retire the plant upon expiration of the
term of the Settlement Agreement (or perhaps earlier).

This option is unlikely to occur as PG&E would be giving.
up its abandonment xrights. -

Should PG&E keep the plant in operation after the
Settlement Agreement expires by its terms, it may request
whatever ratemaking treatment it wishes and the ‘
Commission may set rates on any lawful basis.

4. fThe Commission could terminate the Settlement Agreement t
under its authority to set just and reasconable rates.

One thread that is common to all four alternatives is the ‘
disposal of the money in the FPMA. As we have discussed this could
be as much as $3.5 billion. For the reasons earliexr stated this
money does not go, ipso facto, to PG&E. Rathex, it is to be
disposed of according to the procedures set forth in Section IX.S f
(Floox) .

15. Juxisdictional Allocation

The revenue under Paragraphs 7 and 8 above
shall be computed on a CPUC jurisdictional
basis. _

safety

An Independent Safety Committee shall be

established and shall operate as described in
Attachment A which is hereby incorporated by
reference herein. (See Appendix C.) . '

Al)l of the opponents to the settlement also oppose the
creation of a safety committee and oppose the safety committee even
if the settlement is approved by the Commission. The safety |
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committee consists of three membexs, one each appointed by the
Governoxr, the Attorney Genexal, and the Chairman of the California’
Energy Commission. The committee is to review Diablo Canyon
operations for the puxpose of assessing the safety of operations
and suggesting recommendations for safe operation. The committee
will receive quarterly reports of some, but not all, Diable Canyon .
records and has the right to conduct an aannual examination of the
Diablo Canyon site. It may request additional recoxds and site
visits. It cannot make unannounced inspections. It has no
enforcement powers. It is funded as an operating expense of PG&E
charged to the ratepayers. Its initial budget is approximately
$500,000 which increases in proportion to the Diablo Canyon price
increases.

.The opponents argue that performance based pricing gives an
incentive to PG&E to maximize profits at the expense of safety.
PGSE has an economic motive to avoid safety rxelated curtailments
and maintenance, especzally'for safety related problems that do not
affect plant performance. Because of this profit motive, safety '
concerns, it is axgued, become even more exacerbated and‘should:be;'
met by vigorous supervision, not by an ineffectual committee,
without enforcement,powers, politically appointed, which meets once
a year and reviews documents long after the fact. The Mothers for
Peace assert that the safety committee "is an empty attempt to ‘
appease the public’s safety concerns. We would go further and sqy
that the Safety Committee would give the public the mistaken
impression that it is protected, when the committee cannot and
would not add to public safety. As a result, the establishment. of
the so-called Safety Committee is woxse than having no Safety
Committee." - -

The AG and the DRA strongly support the safety committee. E
While conceding that it has no enforcement powers, the prdponents“'
argue that the safety comm;ttee s activities will complement those :
of the NRC. Because of the. strong public concern for safety,
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PG&E’s willingness to establish the committee indicates an openness
to public scxutiny. The committee will provide the public and its
elected officials with access to Diablo Canyon’s operating
information, and will have substantial resources, starting with
$500,000 and increasing annually, to conduct independent
inspections and analyses, and with an established vehicle to
communicate with responsible govermnment officials. The committee
will increase public scrutiny of PG&E’s activities which can only
have a positive impact on the safety of Diablo Canyon. It will

bring important safety infoxrmation to the attention of the highest

enexgy officials in California, and it will be a xesponsible,
expert body which can make its views known to the NRC.

We believe the safety committee can be a useful monitor of
safety at Diable Canyon, but this can be achieved only if
qualified, dedicated people are appointed. The committee will be

as good or as bad as the dedication of its members.' We axe not so
cynical to believe that it was proposed in oxder to lull the public:
with a false sense of security. And given the close attention paid’

to Diablo Canyon safety by the Mothers for Peace and othex grass
roots organizetions, we are confident that the public will not
relax its vigilance. The committee, by the terms of the
settlement, is subject to our bversight, which includes public
hearings, to determine the reasonableness of its activities.

17. Effect of Change jin Agreement

Except for an Implementing Agreement, which
will be prepared and executed as soon as
possible, this Agreement represents the
complete agreement among PG&E, DRA and the
Attorney General as of the date of this
Agreement. This Agreement is subject to
approval by the CPUC. Except as expressly
provided herein or except as.-may be agreed to
by all parties to this Agreement, any material
change in this Agreement shall render the
Agreement null and void. ' :
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We express no opinion of the consequences should a future
Commission, without the consent of the parties to the agreement,
make a material change in the agreement.

X. FPurthex Discussion

A. isk o ] _Heaxin

The most important element in determining the fairnmess of
a settlement is the relationship of the amount agreed upon to the
risk of obtaining the desired result. The desired result in this
instance being the inclusion of Diablo Canyon in PGSE’s rate base
at a value of either $5.5 billion (favorable to PGEE) or $1.1
billion (favorable to the DRA and its supporters). Although the
amount in controversy, $4.4 billion, is great, that in itself does.
not measuxre the risk. The measure is the relative strength of each
party’s case.

Risk, in the context of a settlement approval, need not
be measured with precision, nox can it, without an opportunity to ]
see and hear witnesses and cross-examine them in the underlying
actioen. But if risk cannot be measured precisely in this instance,
still it must be measured. To that end, we believe it sufficient? 
to analyze the risks involved in going to trial on the two majox
issues of this case: the Hosgri Fault'discove:y'and the mirroxr
image error.

1. The Hosgxi Fault

The facts surrounding PG&E’s failvre to locate the Hosgri
Fault, its eventual discovery, and PG&E’s reaction to that |
discovery are set forth in Section IXI.C. PGSE admits that it did
not perfo:m.the'kind of offshore seiSmological study necessarxy to”u-,
discover the Hosgri Fault; it says it wasn’t needed. PG&E'admlts
that it did not xevise the response spectra for Diablo Canyon when-
informed of the Hosgri Fault; it says it would have been ;mpxudent
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to do so. And PG&E admits that it changed the response spectra
only when orxdered by the NRC.

PGLE was prepared to present witnesses and exhibits which
would have shown, and might have pexsuaded us, that:

1. It hired a group of geologists and
seismologists who had impeccable
zgeggntials and were leaders in theix

ield.

Those experts performed extensive onshore
and offshore explorations for potential
earthquake hazards; but not for the
location of the 1927 earthquake.

In 1968, the experts knew of the 1927
earthquake and placed its epicenter at
60 miles southwest of the Diablo Canyon
site. This was not done through
independent investigation but was the
location generally accepted by the
scientific community. -

In 1968, the scientific community accepted
0.2¢g as the maximum acceleration generated
by a 7.5 magnitude earthquake.

PGLE’s experts postulated a 6.75 magnitude
earthquake directly beneath the site with
acceleration postulated at 0.2g, and
designed the plant to withstand earthquake
motions twice as strong as those reasonably
expected. ’

During the late 1960’s, the scientific
community assumed that a magnitude 8.5
earthquake would not cause ground motion -
greater than 0.5g. And it was not until
the results of the 1971 San Fernmando
earthquake were analysed that higher ground
motions wexre thought possible.

During the hearings on the coastruction
permits for Units 1 and 2 neithexr the AEC
nor its. consultants, USGS and the USC&GS,
thought that offshore seismic profiling was
necessary at Diablo Canyon. ‘
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The epicenter of the 1927 earthquake, first
located by Dr. Perry Byerly off the coast
of Santa Barbara, was generally accepted in
the 1960’s at the Byerly location, as shown
on the California Department of Watex
Resources epicenter map.

At the time the AEC approved PG&E’s seismic
work, the USGS knew about the Hosgri Fault,
having identified it in 1968 and mapped it
in 1970, and testified in 1970 in support
of PG&E’s seisnic design.

After the publication of the Hosgri Fault
location in the early 1970’s, neithex
PGSE’s consultants nor the AEC’s staff
changed their opinions. Twice during 1974
the AEC opposed efforts to halt :
construction because of the discovery of
the offshore feature. '

11. It was not until 1976 that the NRC required
. a reevaluation of the plant to 0.75g peak
acceleration. . '

The DRA views the evidence diffexently. It argues th;t‘i

safe design is the most important aspect of nuclear plant design, .
that geoseismic siting studies at best are imprecise, involve - .
significant uncertainty, and allow for different interpretations
over which experts can be expected to differ. Therefore, the DR&?H
asserts, conserv&tism-in‘analysis and design is paramount and PG&E
was not conservative. o - ‘ s
The DRA was prepared to present witnesses and exhibits i
which would have shown, and‘might-have"persuaded,us, that: '

1. PG&E failed to perxrform any but the most
perfunctoxy offshore seismic analysis. At
the time of PG&E’s investigation in the '
1960’s, seismic reflection techniques were
well known, were. available, were cheap, and
were used by PG&E’s consultants at othex
prospective sites. B :

PGSE’s consultants failed to evaluate the’
location of the 1927 earthquake southwest
of the site. - = -

- 154 -
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PG&E’s consultants, in the late 1960’s
suspected the existence of offshore faults
but did not conduct any studies.

Prior to 1960 at least three published
epicentexr locations of the 1527 earthquake
placed the location nearer to the site than
Dr. Byerly’s placement.

Given four conflicting published locations
of the 1927 earthquake and the inherent
uncertainty in establishing the location of
an offshore eaxrthgquake, a conserxvative
approach would have been to conduct an
offshoxe investigation. :

The assumed 6.75 magnitude earthquake
design basis at the site was not
conservative. It was assumed to occur 12
miles below the site. Smallexr-earthquakes
closer to the site would have required a
higher design basis. .

The USGS neither discbvéred, nor assessed
the earthquake capacity of the Hosgri Fault
prior to 1973. o »

Seismologists recognized, prior to the
1960’s, that ground accelerations as high
as 1.0g not only could occur, but had
occurred. S o

Regaxdless of what was or was not done
prior to 1972, after the Hosgri Fault was -
referenced in published material in 1971,
PG&E should have recognized its
implications and immediately started to
reevaluate the source of the 1927 ‘
eaxrthquake. ‘ _

Upon reevaluation, PG&E should have known .
that the Hosgri Fault might be capable of a
very large earthquake and that the 1927
earthquake could have occurred on the -
Hosgri Fault. ¥Fox seismic design purposes, -
taking the most conservative approach, PG&E
should have assumed that an earthquake of .
similar magnitude could recur on this fault
within three to five miles ¢of the plant

site. v
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Acting promptly, PG&E should have conducted
offshore explorations and disclosed the
results to the AEC by July 1973.

In 1975, a USGS study reevaluated the
location of the 1927 earthquake, found the
Bierly'location to be in erxoxr, and said
that the earthquake could have occurred on
the southern end of the Hosgri Fault.

From the date PG&E learned of the Hosgri
Fault in O¢teober 1972 until the NRC oxdered
a reevaluation in May 1976, PG&E continued
to construct the plant and essentially
completed it. The redesign came three
yvears after PG&E.had knowledge of the
Hosgri Fault and, therefore, was much
costlier to implement.

PG&E’s witnesses and the DRA’s witnesses axe in conflict
on every major point of the seismqlogical issues. Some of the
conflict is a difference of opinion, e.g., the degree of
consexvativeness used by PGEE in its seismic investigations. Some' .
of the conflict is more factual, e€.g., Did the USGS know of the '
Hosgri Fault prior to 1970 when it approved PG&E’s seismic designs?
Both sides present their position through experts, well qualified,
experienced, and of stature in their fields. The stakes are high..
To adopt the DRA’s position in toto, the disallowance could be as '
much as $4.4 billion; to adopt the position that PG&E’s oxiginal
seismic studies were reasonable but that PG&E should have _ )
recognized its exrxor in 1972 and commenced the needed modifications
could result in a disallowance of as much as $3.4 billion. The
risk to the DRA is not quite as laxge. If PG&E’s position were
adopted, there would be no disallowance for its failure to discover
or recognize the implications of the Hosgri Fault, but the question
of the mirror image erxor would remain. The risk to the. DRA on the
Hosgri Fault issue is apprdximately'sz billion. 1In our oﬁinion,‘ﬂi‘
thexe is substantial evidence which would sustain a decision for
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either PG&E or the DRA. We find there are substantial risks to
both parties in going to hearing on the Hosgri Fault issue.
2. The Mirror Image (o)

A description of the mirrxor image erxor and how it
occurred is set forth in Section III.D. Thexe is no dispute that
an error was made by PG&E and its contractoxrs. The dispute is over
the consecuences of the error. The DRA contends that the mirxror
image erxor txiggered the IDVP and all of the resulting costs, some
$2.4 billion. PG&E contends that the error was minor and did not
trigger the IDVP; that the IDVP was caused by national peolitics,

when Congress got angry with the NRC and the NRC had to defend its

reputation as a tough regulatox and chose PGS&E as a scapegoat.
The DRA was prepared to present witnesses and exhibits
which would have shown, and might have persuaded us, that:

1. PG&E’s management was not competent to
manage a large, complex project that had
inherent risks several times greater than
any of PG&E’s previous construction
projects. _ '

PGLE’s board of directors took oaly 2
perfunctory interest in the construction
and costs of Diablo Canyon.

PG&E’s management, using the traditional
functional organization structure, was too
informal and haphazaxrd to grasp and control
the complexities of a project the size of
Diablo Canyon. A project manager system
which would provide a single focus for
project decision making and cost control
was needed.

PG&E’s quality assurance program was
inadequate. Prioxr to 1982 it was not
independent and was understaffed. The QA
inspectors could only suggest change, not
oxdexr it, and were intimidated by the
engineers whose work was being inspected.

The~redesign'effort required’by~the.NRC's
adopting a 0.75g accelerxation standarxd was
not done in accordance with the rigorous,
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well controlled, formal methods that a
quality assurance program would have
mandated. .

After the mirror image exxor was disclosed
and further investigation revealed
additional design errors, the NRC lost
confidence in the adequacy of the design of
Diablo Canyon.

Because of the loss of confidence, a xeview
of the adequacy of the entire design of
Diablo Canyon was undertaken and numerous
errors were found; so many that PG&E chose
to abandon its justification of the plant
design, and, instead, did a complete
reanalysis of all major structures and
piping installation, making the necessary
modifications. :

PG&E was cited by the NRC for making a
Material False Statement, a viclation of
NRC regulations, concerning the
independence of consultants woxking on the
verification process. As a penalty, the
NRC imposed strict reporting regquirements
and procedures to assure an independent
review. Those procedures caused the
redesign effort to become cumbersome, time
consuming, and very expensive.

The IDVP required literxally tens of
thousands of design xeanalyses and
modifications. FoOr example, about 27,000
pipe supports were reandlyzed, resulting in
modifications to over 55% of the pipe ‘
supports in Unit 1 and 80% of the pipe
supports in Unit 2.

10. The cost of complying with the IDVP and
restoring the NRC’s confidence in PG&E and
in the design of Diablo Canyon was $2.4
PG&E emphatically disagrees with the,DRA’s assertions.
PG&E states that the mirroxr image error was minor and did not
compromise plant safety. It argues that the entire design
verification program was politically motivated. It was not that
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the NRC lost confidence in PG&E, but that Congress lost confidence .
in the NRC. The IDVP was imposed to restore the NRC in Congress’

eyes as & tough regulator. And almost all of the costs of the IDVP
occurred as a result of redesigning the plant to 1982’s standarxds

rather than determining if the plant was adequately designed to the
standards in place when the plant was originally constructed, i.e.,
mid=-1970’s standaxds.

PG&E was prepared to present witnesses and exhibits which
would have shown, and might have persuaded us, that:

1. Diablo Canyon was discussed at virtually
every board meeting, although not always
shown in the minutes, and senior management
was involved in every important aspect of
the project. - ‘

PG&E’s use of a functional form of
organization for the Diable Canyon project
was in keeping with PG&E’s proven record
for quality design and construction and
with industry standards at the time for the
design and construction of nuclear power

The use of a project management system was
in its infanecy in the 1960’s and PG&E would
have been irresponsible to have used a new
and untried form of organization on a
project the size of Diablo Canyon. Exxors
would have multiplied and costs would have
compounded. :

PGEE"s quality assurance program met all
NRC requirements. The NRC staff reviewed
the program periodically and, until late
1981, always found it adequate.

The NRC did not lose confidence in PG&E.
Only 13 design erxxors wexe found after the
mirror image errox investigation, all of
which were random and-isolated in nature,
and none of which compromised the safety of
the plant. B

" Other plants'which’had~design errors did
not have their license suspended noxr an
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IDVP imposed. Thexefoxe, the NRC had
reasons other than design errox £or
imposing the IDVP and those reasons
concerned the Congress’ view of the NRC.

The NRC suspended PGSE’s license and
inposed the IDVP as a reaction to
Congressional cxiticism, as symbolic
gestures designed to xestore the NRC’s
credibility as a tough and competent safety
regqulatox.

The Diablo Canyon design was not xeviewed
retrospectively, using the design
techniques and methods of the constxuction
perxiod (which had been approved by the
NRC), but was reviewed using state-of-the-
art analysis. The NRC employed the
Brookhaven National Laboratory as
consultants to review the IDVP accoxding To
the most modern standaxds.

Advances in computer technology and
modelling techniques made fax more .
sophisticated finite element analyses
possible by the time the IDVP reviewers
'were examining Diablo Canyon than were
possible when the design was originally
done. - o

As a result, over one billion dollars was
spent on plant modifications to make the
completed plant comply with the most up-to-
date analytical techniques. These
modifications were upgrades, not the
correction of errors.

At least one billion dollaxs of the DRA’s
proposed $2.4 billion mirxror image e€xxox
disallowance was attributable to costs for
normal plant completion and regulatory :
compliance activities which would have been
incurred regardless of the mirroxr image
erxror. : :

Finally, if an economically sound
quantification method were used (the
Revenue Requirement Operations) to
determine the cost of the mirror image .
errxor, rather than a $l.4 billion mirrox
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image disallowance, the amount would be
closexr to $79) million.

The stakes attributable to the mirrxoxr image error are as
high as the seismic issue stakes, and are estimated by the DRA at
about $2.4 billion if the total cost of the IDVP is considered the
proximate result of the error. For the reasons stated in the
testimony above, PG&E places the damages at about $100 million.
While admitting the erxror, it asserts the error was minor and the
" IDVP and its costs were caused by intervening events that had no
relation to the exror. Wherever the truth may lie, the issue is
hotly contested with the usual experts on each side. Both part;es
bear the risk of failing to persuade us and, not unreasonably,
desire to mitigate that xrisk by settling. As with the Hosgr; Fault
issue, the mirror image exror issue could go either way.

The opponents argue that the settlement amount is
inadequate and should be-rejected1 They argue that the DRA has
presented a strong case for a2 $4.4 billion disallowance which was
not refuted by PGSE in spite of the number of experts who werxe
prepared to testify in its behalf. Fu:ther, they contend that the =
$2 billion equivalent disallowance is a deceptive numbexr besed‘on ’
an unwarranted assumption that Diablo Canyon would perform at an
average capacity factor of 58%. _

The point of a settlement being to avoid the risk of a
trial, we can’t try the lawsuit to detexmine if the opponents are .
coxxect. But we can use our experience to decide whether a case .
has merit. That is a function of a settlement judge. For the _
reasons discussed above, we believe PG&E’s and the DRA’s case beth@-.
may have merit. Whether the $2 billion equivalent disallowance is
a firm figure is another gquestion, and is discussed below. ;

A settlement of $2 billion in present ‘value plus other
benefits when ‘the amount in controversy is $4.4 billion, given thef
diversity of expert opinion, the years of preparat;on, the test;ngf
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of each side through depositions, and the inherent uncertainty of
any kind of juridical decision, is reasonable..
B. iming of the Settlement

One helpful test of the adequacy of a settlement relates
to the progress of the litigation at the time the settlement is
offered. The more one knows about the merits of the controversy,
the easier it is to decide if a settlement is fair. 1In this
instance, the procecdings went to the day of hearing before the
settlement was reached. Hundreds ¢f volumes of prepared testimony
were received and thousands of pages of discovery were exchanged.
The only thing lacking was cross-examination of the witnesses in
open ¢ourt and much of that was anticipated in extensive
depositions. The proponents ¢f the settlement had more than enough
information to xeach a reasonable resolution of the issues and
those opposed had that same information available to them. No one ‘
can complain of a lack of ava;lab;llty of competent information
upon which to base a judgment regard;ng the adequacy of the
settlement. .

The Commission is almost as knowledgeable as the partzes.
Although we do not have the benefit of the depositions nor are we
privy to the settlement discussions, the record before us provides
ample information regaxding the merits of the settlement. The
amount in controversy is known, the amount and other benefits -
offered can be determined with a reasonable degree of accuracy, and
the risks of litigation can be reliably analyzed. The timing of |
the settlement could not have been better. .
C. t ered in Settlement

The amount offered in settlement is not a fixed sumvox,aa-‘
easily determinable sum, but is an amount which can only be
estimated based on the life of the settlement agreement and the
assumptions regarding Diable Canyon’s relxab;lxty over that life.
The DRA and the AG have estimated the offer to have 2 present value
equivalent to a $2 billaon reduction in rate base, which PG&E has
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accepted for its cost of capital determination. Additionally, the
settlement agreement i1s beneficial to PG&E’s ratepayers because it
shifts the substantial risks of poor plant performance and runaway
future costs from the customers to the utility, provides a
reasonable price for Diable Canyon electricity until the year 2016,
and provides a reasonable package of provisions governing future
regulation of the plant.

Under traditional cost of service ratemaking for a
utility-owned power plant, the CPUC allows the reasonable
construction costs into PG&E’s rate base; PG&E earns in rates its
rate of return and recovers depreciation on the rate base, usually
without regard to plant performance; PGSE appl;es for and obtains
in base rates all xeasonable costs of operxations, nmaintenance,
administration, and overheads; and PG&E receives nuclear fuel costs
in separate fuel c¢ost offset proceedings. j

Under the settlement, PG&E receives from its customers a
price applied to the actual electricity produced by Dlablo‘Canyon.P;
If the plant operates poorxly, PGLE suffers. If it operates'well, |
PG&E is rewarded with higher revenues. In this manner operating
risks are shifted from ratepayers to the utility and its
shareholders. Given the examples of poor nuclear power plant
performance and the high risks associated with nuclear plants, the.
shifting of the operating risk from PG&E's‘cuStomers to the utility
has real value to PG&E’s customers, perhaps worth hundreds of
millions of dollars. In California, the examples of Rancho Seco,
San Onofre Unit 1, and Humboldt”Show-the_high costs for which
customers are¢ responsible under cost of servi¢e ratemaking‘when a
nuclear plant operates poorly. . |

Nuclear plants experience recurring need for new
additions after initial construction is finished. The NRC can.
require new programs and facilities to promote safety. The size
and complexity of the plants cxeate high cost and capxtal add;t;ong
risks. Under performance based pr;c;ng the risk of unusually h;gh
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costs for plant modifications, operations, maintenance, insurance,
security, and other plant activities are shifted from the customers
to the utility.

The settlement is estimated to provide for an egquivalent
rate base disallowance of about $2 billion, using a set of
reasonable or conservative assumptions about future Diablo Canyon
operation and costs, including a 58% capacity factor. This means
that the settlement treats PG&E’s customers financially over the
life of the plant as if the Commission had disallowed $2 billion of
Diablo Canyon’s construction costs from PG&E’s rate base. |
Estimates of equlvalent rate base disallowances can, however, va:y
widely with different assumptions about future plant operation and:
costs. For example, a 70% average plant life capacity factor '
assumption results in an equivalent rate base disallowance estimate
of less than $800 million, while an assumption of & capacity factor
as poor as Rancho Seco’s, about 40%, results in a d;sallowance |
estimate of nearly $4 billion. A $2 billion disallowance exceeds, 

any other state’s disallowance adopted for an operating nuclear
plant. -

A number of the settlement’s provisions provide PG&E w:th
some downside risk protection, partxcularly the floor. pr;ce
provision. Under reasonable scenarios, however, the settlement’s
treatment of prolonged outages is more favorable To PGSE’s
customers than traditional ratemaking. The abandonment provision -
protects ratepayers while providing limited protectxon to PG&E.
Under traditional cost of service ratemaking, a plant stays in
rate base until removed: by the Commlsszon, which can take years
(Bumboldt), and the customers are responsxble for reasonable
uncollected ownership costs. The—settlement s abandonment
provision limits the amount that PG&E can request after D;ablo
Canyon abandonment, and the othexr parties- can.oppose the request.

We are under no illusions about the firmness of the
amount of the settlement. Not only is. the $2 b;ll;on equ;valent
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disallowance based upon assumptions of the effect over 28 years of
variables such as capacity factor, rate of inflation, O&M expenses,
and capital additions, but also we are of the opinion that PG&E
does not believe the equivalent disallowance is $2 billion or
anything near it. PG&E has agreed to the arithmetic, not the
assumptions. If PG&E thought that it was giving up the equivalent
of $2 billion in rate base, prudence would dictate that it
negotiate a $2 billion xate base xeduction and keep the plant in
rate base; let the ratepayer retain the risks of downtime,
inflation, cost overruns, capital additions, NRC regulations, etc.
Its acceptance of the settlement signifies to.us that it believes
it can operate the plant at more than a 73% capacity factor at
reasonable costs foxr the texm of the agreement. And it believes it
can operate the plant safely.

The DRA and the AG think otherwise and expect the
equivalent disallowance to be greater than $2 billion, while
admitting that good performance by PG&E is possible. Our crystal
ball is no clearer than the parties regarding future performance

and costs so we accept the $23billion estimate. But we find that
shifting the risk of operation from the ratepayers to PG&E is theef
most s;gn;f;cant benefit gained by the ratepayers and tips the
scale in favor of the settlement.

D. apaci a » .
The DRA and the AG have based their $2 billion settlement
amount on a number of assumptions regarding‘PG&E’s operation of
Diablo Canyon, the most controversial being the capacity factoxr.
The capacity factox percentage is derxived by dividing the kilowatt | |
hours actually generated in a given period by the maximum amount of
kilowatt houxs which could be generated in the period. The .
principal reason for low capacity is downtime. When a plnnt or &'
unit operates, it operates at near 100% eapaclty‘and.when‘it is
down, it is at 0% capacity. All nuclear plants have downtime for
scheduled outages, refueling outages being the lengthiest, which
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prevent the capacity factor from exceeding 80% or so. It is the
unscheduled outages which bring the capacity factor below
expectations. Those kinds of outages include plant modification to
meet more stringent regulatory xequirements, replacing steam
genexrators or pipes, unexpected salt water corrosion, and
accidents. The DRA and the AG have assumed that PG&E will operate
Diablo Canyon at a 58% capacity factor for the next 28 years. We
will accept the assumption, but not with the fervor of its
proponents. Our analysis ¢of the underlying statistics leads us to
conclude that Lf the plant operates for 28 vears, and that is a
very big "if," it will operate at well above a 58% capacity factor.
A review of the testimony shows the fragility of the 58%
estimate. Mr. Myers, the DRA witness concluded that it appears
most likely that Diablo Canyon will operate in the range of 50% to
70%; the average for comparable plants ranges from 55% to 65%;
therefore, a reasonable estimate for Diablo Canyon "should be in
the range of 55% to 65%." He settled on 58% because it is the
averxage of the capacity factors for Westinghouse four-1oop PWRs and

the average of large Westinghouse PWRs which have been in cpcratxon
for more than £1ve_years. Ee presented the fellowing table of h;s
primary statistics.
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CUMULATIVE CAPACITY FACTORS FOR NUCLEAR PLANTS 2 . :

Time~Weighted  Undex
JAvexage (%) = _50%  20-60%  £0-70%

All Plants 61.1 14 26 29
20 20
13 20
13
10

Five+ Yrs Op 60.7

-
[ 8]

All PWRs 63.1
All BWRs 57.3
All W PWRs 64.9
Five+ ¥Yrs Op, W 64.4
All W PWRs 750+ 59.9
Five+ Yrs Op, W, 750+ 53.3
Post-TMI, W 61.7
W, Four-Loop 58.0

W oW W W W w3

Five+ Yxs Op,‘W, 4-Loop 55.8 5

1 Diablo Canyon Nuclear Power Plant has a Westinghouse
four-loop pressurized water reactor. -

He said that through May 1988, Unit 1l’s cumulative
capacity factor was 70% and Unit 2’s, 76%. |

Mr. Marcus, the AG’s witness, testified that he
calculated the 58% capacity factor as the time wexghted average ‘
performance, through January 1988, of 83 nucleax plants over 700 MW
that have been in commercial operation in the U.S. He sa;d that )
Diablo Canyon’s current performance is above average, it is i
operating at a 67% capacity factor after three completed fuel
cycles. . \ o

PG&E, while accepting the‘se%‘capacity'factor for the
purpose of this settlement has, in other proceedings, taken a
markedly different view. Mr. Clarke testified that PG&E expects to’
operate the plant at a 65% to 70% capac;ty factor. At 70% the

o
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equivalent disallowance would be approximately $500 million. In
PG&E’s 1988 ECAC proceeding the estimate for 1989 is near 70% and
the California Energy Commission’s (draft xeport) estimate of
capacity is near 72% for 1988. Mr. Mancatis testified that if PG&E
could maintain a capacity factor of between 73% and 75% over the
remaining life ¢of the plant it would sustain no disallowance, all
other assumptions being the same. A 1987 PG&E 20-year nuclear fuei
forecast assumed a 67% capacity factor, and a 1988 PG&E five-year
nuclear fuel forecast assumed a 65% capacity factor.

The 58% capacity factor estimate is based on averages of:
nuclear plants, some that operate much better than average and 5°m¢“
that operate much worse than average. And none have operated for
30 years; at most 15 Years for a comparably sized plant. None of .
the analysts made a specific analysis of Diablo Canyon taking into’
account that it has been the most closely inspected plant ever
constructed and apparently none considered (although they knew of)"
the views of the managers of PG&E a3 to how well the plant is
expected to operate.  Nor, evidently, did they consider thé-curren@
high capacity factor. Because of the use to which the capacity : ,
factor is put, we are surpr;sed that the DRA did not include recent
data and the forecasts of PG&E as paxt of the equation. Undex thek
circumstances, the expectation of the chairman of the board of PGSE "
that Diablo Canyon will pexform at a 65% or bettexr capaczty factor
throughout the term of the settlement agreement should not be
ignored. Nevertheless, because the experts: are uvnanimous, and

because of the importance we attach to shifting the operating xisks .

from the ratepayers to the company-and the high xisk of unscheduled
outages, we accept the 58% capacxty factor of the DRA and the AG as;
a reasonable basis to compute the equ;valent disallowance.
E. hifting o atin is

- The most ;mportant feature of fhe settlement, and the |
most novel, is the sh;ft of the risk of operat;ng Diablo. Canyon ;q‘
from the ratepayers to PG&E. Because of th;s shift, PG&E assumes
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the risks of poor operation and cost overruns, which under
traditional regulation usually. fall on the ratepayers, and obtains
the benefits of efficient operation and excellent performance. In
determining the value of the settlement PGSE made certain
assumptions regarding the operation and maintenance expenses and
capital addition costs that it has agreed to pay for the next 28
years. Should those assumptions prove wrong and unforeseen
extraordinaxy expenses occuxr PG&E must absorb the additional costs.
Especially in the area of plant safety thexre is a high xisk of
unforeseen costs. The history of requlation since TMI is xeplete
with instances of NRC demands for improved safety and new safety
equipment‘which required the unanticipated‘expenditure-of tens of

millions of dollazxs. That buxden, which conventionally is impqsedﬁ\

on the ratepayers, is now to be borne by PGLE.
A public utility such as PG&E under traditional

regulation operates in a sheltered workshop environment. Its rates

are fixed by the Commission to cover its operating costs and a
reasonable return on rate base. If a plant goes out of sexvice,
rates are set to c¢over that cost. On a thebretical'level,,:he
Commission could disallow imprtdent costs, but except for majox
construction projects such as Diablo Canyon and San Onofre, that -
rarely happens. The phenomenon of an. increase in employees in the

year prior to a rate case and their subsequent decrease aftex rates
are raised is not unknown in utility regulation. The point is that

the risks of utility operation are.usually borne by the'ratepayer_ 
but the benefits of efficiency are not always attained. Utility ;
management does not have the same incentives which are attrlbuted
to the pr;vate sector. This is Dot to say that the ratepayere do |
not benefit from regulation - they do - and the benefits axe |
substantial, particularly protection from abuse of monopoly power,u
but in the case of the Diable Canyon settlement, one ¢an read;ly ‘
see the benefits to both the ratepayers and PGSE of the shift xn
xisk. Nothing expresses the risks in this shift of risk better
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than PG&E’s insistence on a floor payment provision and an
abandonment provision. Risk obviously has its limits.

The flooxr payment provision, while giving limited
protection to PG&E, aptly illustrates the shift of zisk from the
ratepayers to PG&E. The floox, at most, provides revenues ,
equivalent to those earned by operations at a 36% capacity factor,
well below the industry average 58% capacity factor. In case of a
shutdown and invocation of the £1loox, the loss of revenue would be
substantial, and the repairs required to regain efficiency would be
expensive. Under conventional regulation that loss of revenue and .
cost of repairs would be borne by the ratepayers; under the |
settlement PG&E is xesponsidble. Over the life of the agreement one
would expect changes requiring capital additions or maintenance |
expenses ‘in excess of those currently contemplated, extra costs
that would noxmally be recovered frxom the ratepayers. Under the
settlement, PG&E must recover those costs from revenue generated by
Dlablo Canyon. | ' |

However, balancing the risks PG&E is assuming, is the
opportunity £or PG&E to operate moreﬁeff;c;ently-than average and
thereby reduce costs and increase revenues. It is estimated that
each percent of capacity equals about $100 million in disallowance.
Should PGXE sustain a capacity factor of 62% over the life of the
plant, the proposed settlement would be equal to a $1.6 billion
disallowance. Although imprecise, the effect on PG&E’s revenue of

operations at Diablo Canyon above or below the 58% averxage capacmtyr'

can readily be computed. A large portion of PGSE’s profits or
losses will be determined by Diablo Canyon’s perfqrmance. PG&E can.
fare well or poorly under the pexformance based pricing plan-of'thé{
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settlement; both the risk of poor plant performance and the benefit .
of good performance are put on PG&E.

The opponents’ principal argument against performance
based pricing is that it is an incentive scheme which will
encourage PG&E to maximize plant opexrations so as to maximize
revenues and to disregard safety concerns that only affect safety
but do not enhance plant performance. They buttress their position]
with past statements from the AG and the NRC which voiced similar
concerns. The witnesses for PG&E, the AG, and the DRA were Cross-
examined at length on this issue and all testified that they were
satisfied that the settlement, xather than increasing the concern
for safety, actually reduces the concern. The testimony of the
Director of the DRA is representative, and persuasive. KHe ‘
testified that shifting the operating risks from the ratepayexs to |
PG&E provides PGLE with a strong incentive to operate‘Diablo~Cahyonh
efficiently, carefully, and safely. Since revenue is tied to
perfommance, it is to PG&E’s interest to operate so that the
possibility of shutting down the plant is reduced to the minimum.
In our opinion, it would be economically ixxesponsible (not to -
mention morally reprehensible) for PG&E to neglect safety for short.
texm gain; and we cannot envision long texrm gain if safety is
neglected. The threat of an NRC shutdown with the likely )
imposition of an Independent Safety-VerLflcatxon Program is a xisk [
even the most avaricious investor would not hazard. It is more
likely that PG&E would lower its safety guard if the‘ratepayers.

19 Performance based pricing is a new concept in regulation,
being embraced by some as a modern day revelation. When seen from
the perspective of the nonregulated world, however, where companxes
have to compete, it is a concept at least as old as AdamASm;th and g
probably as old as Adam and Eve.
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bore the risk than when PG&E bears it. In effect, PG&E is betting
the company that it will operate safely and profitably.
F. Shutting Down Diablo Canyon

The evidence presented by the Redwood Alliance regarding °
the savings to be achieved if Diablo Canyon were shut down is not
persuasive. Dr. Bernow testified that his study of the economics
of closing the plant was preliminary and more investigation was
needed. But he also testified that should the additional
investigation confirm his preliminary analysis that it would be |
economically justified to shut down Diablo Canyon, then the revenue
analysis should be expanded into a social and environmental cost
benefit analysis. PG&E’S teétimony on plant shutdown, also
preliminary, reaches the exact opposite conclusion. We need not
reconcile the two positions as the evidence, admittedly, is
jnsufficient and to obtain an adequate recoxd would require, at the '
very least, months of preparation and months of hearing time. One g
of the purposes of the scttlement is to avoid spending those
months. Dr. Bernow’s testimony has not pcrsuaded us that the
settlement is not in the public intexest.

Nor is Mr. Kinosian’s testimony persuasive. First, it
only applied to the 1988-83 test yeax and second, it failed to
propexrly allocate decommissioning costs, which, if it had done sO,
would have shown the cost savings in shutt;ng down Diable Canyon
were negligible.

G. Rate Relief

A laxge part of the estimated $2 billion equivalent rate
base reduction is the value of PG&E’s waiver of its right to
collect in rates the uncollected balance accrued in the DCAA,
approximately $2 billion as of July 1, 1988, which, assuming the
entire plant were in rate base, has a present value to the '
ratepayers equ;valen: to a disallowance of $1.2 pillion.

Some comparisons are helpful to put the rate relief
offered by the settlement in perspective. For instance, uander the
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settlement Diablo Canyon enexgy will be priced at 7.8¢/kWh at the
start. In contrast, if the full costs of Diablo Canyon were
2llowed, and if the DCAA were amorxtized over 10 years, the starting
price would exceed 15¢/kWh, requiring a 25% increase in rates.
Avoidance of this potential rate shock is a benefit not to be

ignored. The 7.8¢/kWh compares favorably with electricity produced 

by SONGS 2 and 3 which is priced at about 9.5 to 10¢/kwh.

The opponents of the settlement argue that because the
price for electricity is fixed by the settlement, the public is '
denied the benefits of lower oil and gas prices for some 28 yeaxs.
Should oil and gas prices remain low, the settlement allows PG&E to
run Diaklo Canyon constantly, taking advantages of the higher
priced electricity and losing the benefit of low alternate fuels,

to the detriment of the ratepayers. PG&E argques, not surprzs;ngly;{'
that the stable settlement price is a boon to ratepayers because it

takes some uncertainty out of pricing - the ratepayer is not at the:
mexcy of events beyond control. Opponents argue that setting | ”
prices by formula for 28 yeaxs is a "crystal ball calculation® and
they recommend adjusting the settlement price every two or three

years based on current market constraxnts. Implicit in the crystal;
ball comment is the expectation that over time market rates will be

moxe favorable to the ratepayexrs than the settlement prices. We :
are not as sanguine as the opponents. More to the point, price is
but one element of the settlement and cannot be isolated without
destroying the settlement. We believe the-priceais reasonable.

H. Heaxrin sts | :

Although a relatively minor ;tem, as a result of the ,
settlement tens of millions of dollars are expected to be saved xn
hearing costs, both for this hearing and for future hearings. PG&E
estimates it has about $100 million in sunk costs of‘litigation
(which under the settlement it waives) and expects another $10
million in costs should a full prudence hearing be held. The
Commission’s costs are much lower, but still s;gn;f;cant. We
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believe that not only will the savings be substantial if a prudence
hearing is foregone, but also down the road we will avoid hearings
every two or three years for the next 28, on Diablo Canyon capital
inprovements, prudence, operations, and rates; a more than
substantial savings for the ratepayers.

Added to the real dollar savings are the intangible
benefits of diverting management and Commission effort from
lawsuits to productive work, freeing professional staff for otherx
projects, and permitting the Commission and its staff to assist
those whose problems in theixr own eyes seem equally pressing.

I. ua ~rqy _Rate djustment

The settlement requires that Diablo Canyon revenues be
excluded from PG&E’s AER. Nuclear fﬁel‘expenses are now subject to
AER xccovery, and those expenses will be xemoved. In addition,
PG&E expenses for replacement or displacement fuel due to opexatzon |
of Diablo Canyon will .be removed from AER recovery, through an
annual adjustment at the end of ecach AER forecast perzod. For
example, if Diablo Canyon product;on is greater than. amounts
forecast in a given ECAC proceedtng, then PG&E expenses for other.ﬁ
fuels will be reduced from the ECAC forecast, and PGSE would
increase its earnings through the AER. The annual AER adjustment
will reduce customer costs by credxtxng the ECAC balancing account’

with the AER fraction of therd;splaoement fuel expenses foregone hy‘, .

PGS&E. IXIf Diablo Canyon product;on is 1ess.than forecast, an :
opposite adjustment will be made to prevent PGSE losses through thef,
AER. :

This mechanism is explaxned in the Settlement Agreement
(Section 8.D), the Implementxng Agreement (Sections 8.A.1, 8.B.3),
Exhibit 513 (Quest;on and Answer 535 at ppt,l7 -18), and Exhibit 515 ‘

(Questions and Answers 2, 3 and 4 2t pp. 32-35; example'calculat;on‘ L

at p. 45). The settlement proponents propose'a formula for mak;ng

the annual adjustment, found in the tariff provisions of Exhibit . "

93,303. However, in Exhibit 515 the proponents recogn;ze_the
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possibility ¢f altering that formula. PG&E witness Long testified
that the Commission can adjust the texrms of the formula without
voiding the settlement. We will take that opportunity now. )

Witnesds Long testified that the AER adjustment operates
at PG&E’s system margin. PG&E witness Hindley testified that use
of a production cost model is a good way to calculate incremental
costs, and that use of such a model would be a better way to
estimate incremental costs than use of the system average heat rate
found in the proposed tariff formula. 'Thereforevwe will change the
formula to substitute an appropriate incremental energy rate (IER)
for the proposed system average heat rate.

Witness Long testified that the IER used to calculate

Qualifying Facilities (QF) payments is the wrong IER fox the annual.
AER adjustment, but that IERs can be easily dexived. We agree, and
we will oxder PG&E to calculate an appropriate IER, to be called *.

the Diablo Incremental Enexgy Rate (DIER) to distinguish it'from
the QF IER, as follows.
In each ECAC case the QF IER is developed by calculat;ng

the difference in operat;ng costs between two scenarios, Qrs-;n.and 3

QFs-out, then dividing that difference by the enexrgy purchased from

the QFs and by the Utility Electric Generation (VEG) gas rate. "he7

total costs for each scenario are computed using production cost |
nodels. The DIER should be developed in much the same way, by
calculating opexating costs for two scenarios, both of which should

assume QFs-in, for which Diablo Canyon output iz 10% above: and 10% o

below the capacity factor oxr ava;labxlmty factor assumed in the
calculation of the QF IER. The DIER is then the difference in
costs between the two scenarios, diéided‘by*the difference in
Diablo Canyon generat;on and by the same UEG gas rate used in the:
QF calculation. This calculation should not be~dszzcult because‘

all model assumptions have been made in the process of determzn;ng ‘

the QF IER. If the specxfled 10% dev;at;ons are so small as to
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yvield exratic DIER values, PG&E should revise the deviations
appropriately and justify its revisions.

PG&E should make the calculations using the model
conventions and resource assumptions adopted in A.88-04-057, its
current ECAC proceeding, and report the resulting DIER with its
first annual Diablo Canyon compliance f£iling. Future DIERs should
be litigated in ECAC proceedings, not simply provided by PGEE.

J. Ratemaking

To implement the settlement we must authorize revisions
t0 PG&E’s revenue requirements, customer rates, and ratemaking
account balances.

The revenue requirements and rates adopted will become
effective January 1, 1989. Revenue requirements will be changed
fox four of PG&E’s rate elements: Base Energy Rate, Energy Cost
Adjustment Clause (ECAC) rate, Annual Enerxgy Rate (AER), and Diabld
Canyon Adjustment Clause (DCAC) rate. The net ch&nge to 19895
revenue regquirements (relative‘td currently authorized revenues,
not present rate revenues) is an increase of $284.212 million, as
developed in Appendix G. This is an increase of 5.2% over
currently authorized revenues. . _

This decision will not authorize'actual“customerrrates._fe
Rather, the authorized revenue changes will be incorpoxated into
the revenue allocation and rate design developed in PGSE’s current
ECAC/AER/ERAM proceeding, A.88-04-020 and A.88-04-057. Rates
authorized in that case may also consxder 1989 revenue changes for
financial and operational attrition. :

Although rate and revenue changes due to the settlement f
will become effective January 1, 1989, the settlement texms dictate
account revisions to adjtst PGSE’S revenues as if the settlement
had been effective for the period July 1 - Decembex 31, 1988. ‘
Adjustments for base rate, ECAC xate, AER, and DCAC rate revenues p
will be consolidated into a sxngle net adjustment to be made to the‘
ECAC account. The net adjustment cannot be calculated until eaxly’
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1989, becausc it depends on recorded sales, expenses, and plant
generation through the end ¢f 1988. Appendix G shows the method
for making the net adjustment. PG&LE will be authorized to make the
appropriate account adjustments in early 1989, notifying the
Commission and all parties after the adjustments are made.

During the settlement hearings PGSE revised its regquested
tariff language to implement the settlement. The revised tariff
sheets are shown in Exhibit 93,303 and should replace the tariff
sheets appended to the Implementing Agreement. The DRA and the AG
concur that the revised tariffs will'correctly implement the terms -
of the settlement. We also agree, with the exception that the |
tariff provision for the yearly AER adjustment be modified to
replace system average heat rate with the DIER'as explained in
Section X.I. above. :

In orxder to stay informed about the opcratlon and cost
of Diablo Canyon, we will order PG&E to file an annual Diablo
Canyon Compliance Report commenéing in 1989. The reporting
requirements reflect workshop discussions and are shown in
Appendix H.

K. Intexrvenox Compengation

The Public Solaxr Power Coalition and the Abalone Alliance
have requested compensation for their participation in these
matters. Neither party has cited the Commission’s Rules of -
Practice under which they seek compensation, noxr have they complledf
with the provisions of the rules. Under these circumstances, we
cannot £ind them eligible to claim compensation.

The Mothers for Peace and Roéhelle Becker, and the
Redwood Alliance also flled requests for compensatlon, and the
parties did comply with our rules. The Mothers for Peace and |
Rochelle Becker recquest $3o,ooo_to-ccver their reasonable expenses.
of participation in this proceeding. The Redwood Alliance seeks .,
$110,400. We find that they have met the requxrements of our Rulcf‘
and will therefore £ind them eligible to claim compensat;on.
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L. gomments

This decision was issued as a 'Proposed Decision.

Comments were filed by PG&E, the DRA, the Attorney General, the San
Luis Obispo Mothers for Peace, the Redwood Alliance, and william M.
Bennett.

PC&E assexrts that the Proposed Decision makes substantive
changes to three elements of the settlement: (1) to the floorx |
provisions, (2) to decommissioning costs, and (3) to the safety
committee. PG&E asserts that the changes to the floor and _
decommissioning provisions unfairly alter the balance of interests
negotiated in the settlement. The DRA and the AG support the
comments of PG&E. ' ' |

1. Xhe Floox Prowvision

The Proposed Decision found that any money in the FPMA
would be subject to potential refund by the Commission. The
£inding was made to insure that the Commission had the power to
ameliorate 2 poésible inequity resulting from the FEMA holding more -
money at the time of abandonment of Diablo Canyon (or tcrminatidnh
of the settlement) than the value of Diablo Canyon‘at‘that time.
We were concermed that any money collected-by PG&E undexr our order
would not be subject to refund unless we specifically made it so..
(City of Ios Angeles v. PUC (1972) 7 Cal. 3d 331, 356; BI&T v. PUC
(1L968) 62 Cal. 28 634.) PG&E says that this result was never i

contenmplated by the Settlenment and ‘Implementing Agreements and is}d"“

material change in the settlement. PG&E, nevertheless, to preclude
such inequity, would accept an interpretation of the settlement as
follows: ‘

a. In any year in which floor payments, when
added to the preexisting balance in the.
FPMA. exceed the maximum abandonment payment
for that year, then such additional floor
payments shall be designated as refundable
floor payments and received by PGEE subject
to potential refund (plus interest) by
order of the Commission upon termination of
the FPMA if, at that time, the Commission
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finds that ajyefund is the preferable
disposition.

ALl other floor payments received by PG&E
(and interest thereon) shall not be subject
to refund, but in accordance with
Paragraphs ¢ and d below, shall continue
(1) to be subject to the obligation to
repay with interest from one-half of the
revenues from production in subsequent
years in excess of a 60% capacity factor
and (2) to be taken into consideration by
the Commission in deciding a reascnable
abandonment payment to allow PG&E.

All repayments of floor payments £rom one-
half of the revenues from production in
subsequent years in excess of a 60%
capacity factor shall be applicd to FPMA
balances as follows: (1) current interest,
pro rata between that due on refundable and
nonrefundable FPMA balances: and then

(2) principal (including past interest),
pro rata between the refundable and
nonrefundable balances.

If, in taking the balance in the FPMA into
account in determining a reasonable
abandonment payment to. allow PG&E pursuant
to Paragraph 13C of the Implementing
Agreement, the Commission decides to use
any portion of the balance in the FPMA to
offset any portion of the maximunm , -
abandonment right payment, the FFPMA balance
shall be offset pro rata between the

20 Mathematically, we interpret refundable floor paynents to be '
calculated as follows: .

R = (B + F) - (the higher of B or A), except that R cannoct be
less than zerxo, ' : ' .

where R = refundable floor payments, B = balance in the FPMA
a2t the start of the year in which the floor payment is taken, ' = 1
F = floor payment amount for that year, and A = maximum abandonment SRR
payment for that year. T ' o T

- 179 -
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refundable and nonrefundable amounts in the
FPMA.

To use the Proposed Decision’s example (p. 140), in year
2012 the floor payment calculated according to the formula in the
Settlement Agreement could be $1.141 billion, bhut the maxinum
abandonment payment would be $600 million. If there were no
balance in the FPMA, in year 2012 PG&E would receive $600 million
of f£loor payments sudbject only to repayment from subsequent
operational revenues or potential offsct against akandonment
rights, and $541 million subject to potential full refund by order
of the Commission. The interest accruing on ecach portion of the |
FPMA balance would be classified in the same manner as the
principal. If the floor were invoked again in year 2013, the floor
payment would be $1.059 billion. Since the maximum abandonment “
payment would be $500 million,'there would be a balance of at least
$1.141 billion in the FPMA, and there is already $600 millien of
nonrefundable flooxr payments as a result of floor payments made ln:
year 2012, then all £floor payments in year 2013 would be ubjcctvtd
potential full refund. y

The difference between the Proposcd Decicion’s treatmentf
of the FPMA and PG&E’s proposal is shown by the following example: '
Should Diablo Canyon be abandoned when its maximum abandonment ;
payment was $300 million after drawing f£loor payments in accordance
with the example in the preceding paragraph (and. no~repayments ‘
having becen made), PG&E would ab,olutcly retain at least $600
nillion plus interes t, plus hav;ng a claim for $200 nillion, rather
than merely having a claim tox $300 million and a claim for the
FPMA balance.

PG&E’S . proposal is substantlally d;fferent from its
previous position regarding floor payments and now it has agreed :57
a refund plan which, should PG&E trigger‘the floor payments; has -,
the potential for returning billions of dollars to the ratepayers,-
Although lt is less benef;cmal to ratepayers than the o
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interpretation in the Proposed Decision, it has the advantage of
PG&E’s acceptance, and the Eupport of the DRA and the AG.
Paragraphs ¢ and d, hewever, ask for too much.
Paragraph ¢ would have floor repayments divided pro rata between
the FPMA refundable and nonrefundable balances. Because under :
Paragraph b, PG&E will keep the nonrefundable balance, which by the
time repayments are made will be more than the maximum abandonment
right payment, it should be required to pay off the nonrefundable
balance first. We will modlfy'Paragraph c accord;ngly.Zl
Paragraph d is totally unacceptable. It would use refundable
amounts to offset a portion of the maximum abandonment right
payment. We bel;eve that if any portion of the balance in the FPMA
is used to offset the maximum abandonment right payment, the
nonrefundable portion should be exhausted first. Under the PGLE
proposzal, the following cxample ic representative: Assume: (1) an

FPMA balance of $1.500 billion, divided $1.00 billion nonrefundable

and $500 million refundable, and (2) a maximum abandonment right
payment of $600 million. PG&E’S proposal would offset the $600
million with $400 million from the nonrefundable portion and $200
million from the refundable portion. The result is PGSE retains
$1.2 billion and the potentlal refund is only $300 million: this is
uwnacceptable. We remind PG&E that under the settlement, the ‘
Commission has the discretion to permit PG&E to retain the entire
FPMA, refundable and nonrefundable amounts, plus awarding PG&Eutheﬂ
entire maximum abandonment right payment. We yill adopt the first.
and second paragraphs of PG&E’s proposal, modify the third

21 c. All repayments.of flooxr payments from one-half of the
revenues from production in  subsequent years in excess of a 60«
capacity factor shall be applicd to FPMA balances as follows: . _
(1) interest, then principal on the nonrefundable balance: and then
(2) interest, then principal on the retundable balance. :
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paragraph, and reject the fourth. This decision has been modified
accordingly. a
2. Decommiscioning
PG&E asserts that the Proposed Decision would transfer
all costs of decommissioning to PG&E if there were ever increased
costs related to income taxes. PG&E has proposcd language to make
clear that should tax benefits be lost only the increased taxes
would be paid by PG&E; the ratepayers would continue liable for the
decommissioning costs under the terms of the settlement. As this
was our intent, we will modify the decision accordingly. This is
agrecable because the settlement provides that all Diablo Canyon
output (except durzng 2 hydre sp;ll condition) goes to the -
ratepayers at the prices set foxrth in the scttlement. Should thlu
ocutput not go to the ratepayers then the ratcpayers would not be
liable for decommissioning costs.
3. ZIThe Safety Committoe :
PG&E urges us not to withdraw from the nominating process
of members of the safety committee, arguing that we are an ‘
important ingredient in the nominating process and that our o
participation will help assure the safe operation'of the plant. on
further reflection, we will participate as requested. ‘
4. Othex | |
The Mothers for Peace commented that the Propose
Decision included facts regarding the Kosgri Fault and the nirxroxr. |
image error which the parties were not allowed to litigate and that
the decision did not mention any of the recommendations of the San
Luis Obispo partics. The Mothers for Peace misconstrue our
discussion of the Hosgri Fault and the mirror image error and ou*
findings thereon. Our discussion of the two alleged cons txuctlon
exrors was not to determine whether they bad or had not occurrcd,
but was to determlne if there was merit in the contention that they
had occurred and the potential liability if they had occurred. An
‘analogous procedure is summary judgment when the court must v
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determine whether there is a material issue of fact to be ¢ried.
The court reviews the record; it does not conduct a trial. The
Proposed Decision Findings 4 and S do not f£find the facts of the
Hosgri Fault and the mirror image error, they find that there is
substantial evidence on both sides of the issues.

The Mothers for Peace object to the Proposed Decision’s
failing to include or refer to its recommendations. The

recommendations were omitted because they either proposed material

changes in the settlement and would therefore negate it, or were

extraneous to the issues of the hearing. Its first recommendation

sets the tone: It recommends 7that the Commission allow for
recommendations that could change this agreement without making it .

'null and void.’” To accede to that recommendation would void‘the 

agreement and set us back to square one. Another recommendation
would have us order the negotiating discussions be made part of the
record. We have previously ruled that the discussions are :
privileged. Extraneous recommendations included: that the
Commission analyze PG&E’s long-term seismic report, that the
Commission discuss the scttlcmcnt with the NRC and place the NRC's

comments in the record, and that all safety comnittee meetings be

held in San Luis Obispe. As they are extraneous, there 1s‘no\pozn¢
in discussing them. The participation of the San Luis Obispe
parties, however, did much to focus our attention on particular
issues in this case, especially on safety issues, and they have
made a substantial contribution to our analysis and decision, but ﬂ
they have not persuaded us to adopt their recommendatxons-

The Redwood Alliance commented, as did the ‘San: Luls
Obispo parties, that our discussion and findings on the EHosgri
Fault and the mirror image problem are in error. For the reasons |
previously stated, we believe our discus ssion and findings are

appropriate. The Alliance also commented that Finding 13, where we;‘

found that the evidence on shutting down D;ablo Canyon was not

persuasive, is wrong. - The Alliance merely reargues its posmt;on.:
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We will not change the f£inding. Mr. Bennett, in his comments, also
merely reargues his prior position regaxding lack of due process
and other perceived errors:; his argument has not improved with
time.

Because of corrections to the formulacs being applied in
this case (Appendix G), the amount of revenue increase authorized
by this decision is $284,212,000 rather than the $261,318,000
described in the Proposed Decision.

xiugjnge: Qz Egg

In our findings regarding the adequacy of the sett tlement |
we have made specific findings on issues that we or the partles
consider significant. We do not believe it necessary to«make
separate findings on every paragraph in the Settlement Agreement
and the 1mplement1ng Agreement. OQur genexal. fzndlng that the .
agreements are in the public interest is sufficient. :

1. PG&E sceks to include the cost of cons tructxng ltorDlablO‘j
Canyon nuclear powexr plant in its rate. base zn the amount of $5. 5 :
billion. :
2. The DRA asserts thet ‘the reasonable cost of constructxng
Diablo Canyon is $1. 1 billion and seeks a $4 4 pillion
disallowance.

. 3. PG&E, the DRA, and the AG have agreed to settle the
dispute by recommending to the. cOmmlsszon a Secttlement Agreement
and an Implementing Agreement which in the opln;on of the DRA and
the AG would provzde revenue to~PG&E, over a 28~year peried, in an
amnount whlch is equrvalent to the revenue which would be recelved
by PG&E if the reasonable cost of Diablo Canyon included in rate
base was $3.5 billion. The settlement provides an estimated |
$2 b;llmor equlvalent rate base reduct;on and shifts the rlsks oz
operating the plant from the ratepayers to the utrlzty.

4. The risk of disallowance to PGSE of going to hearing on o
the Hosgri Fault issue is approximately $4.4 billion. The risk to"'
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the DRA 1f PG&E were to prevail on the Hosgri Fault issue is to
lose approximately $2 billion of its recommended disallowance.
There is substantial cvidence which would sustain a decision for
either PG&E or the DRA on the Hosgri Fault issue. There are
substantial rizci:s to both PG&E and the DRA in going to hearing on
the Bosgri Fault issue.

5. The stakes attributable to the nirror image error are
approximately $2.4 billion if the total cost of the IDVP is
considered the proximate result of the error, which is the posxtzon
of the DRA. PG&E asserts that the cost of the error is no more
than $100 million. Thexe is substantial evidence which would
sustain a decision for either PG&E or the DRA on thé mirror image‘”
error issue. There are substantial rxsks to both PG&E and the DRA
in going to hearing on the mmrror image error issue.

6. The timing of thc settlement was Qxccptmonal. ‘It came
after prepared testimony had been exchangcd,‘éthér exhibits and
information had been exchanged, and depo itions and discovery
almost completed. Only a trial would have provided moxe
information. The settling parties were‘;ufriciently informed of
the mexits of each other's case to enable: them to make a
xnowledgeadble Jjudgment rcgardlng the strengths and weaknesscs ot
each other’s case. Similarly, thc Commlss;on has adecuate
information upon which to make an informed judgment of the adcquacy :
of the settlement. ,

7. The DRA’s and AG’s estlmate of the dollar value of the
settlement - an ecquivalent rate base d;sallowance of approximately:

$2 billion - is reasonable and is. bascd on reasonable as sumpt;ons."

8. The assumption that Diablo Canyon will operate ovexr the::
life of the agreement at a 58% capacity factor is reasonable.

9. The assumpt;ons regardmng'the inflation rate, operatlonzf
and maintenance expenses, capital addltlons, and the discount rate,
etc., that are the foundation of the equ;valent disallowance
estimate are reasonable. ‘
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10. The most important bhenefit to the ratepayvers of the

.. settlement is the shift of the risk of operating Diablo Canyon from
" the ratepayers to PG&E. Because of this shift, PGSE assumes the
risks of poor operations, plant outages, all operation and
maintenance expenses including unforescen extraordinary cxpences,
all capital addition costs including unforescen extraordinary
costs, and premature abandonment. The ratepayers share a small
part of these risks through the floor payment and abandonment
paynment provisions of the scttlement.

11. As part of the $2 billion equivalent disallowance, PG&E
will waive its right to collect in rates the uncollected balance
accrued in the DCAA, approximately $2 billion as of July 1, 1988,
which has an equivalent disallowance value to ratepayers of
approximately $1.2 billion. After the final approval date, the
interim rates for Diabdlo Canyon will be considered £inal and no
longer subject to refund.

12. PG&E will waive all costs imcurred in preparing for, and

participating in, this hearing. The amount is approximately $100°
million. " |

13. The evidence presented on the issue of shutting down
Diablo Canyon becausc it is econemically unjustified was
prelininary, lnadcquatc, and not persuasive.

14. The proponents of the settlement met and prcparcd the
settlement documents including the price structure without
consulting or informing other parties. This was not
anticompetitive nor a violation of the antitrust laws. In any
. ¢ase, the economic cons;deratmonS-embodled in the settlement are of,;
overriding importance. :

15. The Settlement Agreement and the Implement;ng Agreement
are reasonable in light of the whole record, consmstent with law,
and in the publlc interest.
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16. The scttlement establishes performance based pricing
ratemaking which is an alternative to the traditional ratemaking
method ¢of an allowed rate of return on undepreciated capital costs.

17. The price schedule in Paragraph 3 of the Settlement
Agreement is reasonable.

18. The ~7utility assets” refexred to in Paragraph 7 of the
Settlement Agreement and defined in the Implementing Agreement, and
the amount of each component of the utility assets are reasonable.

19. Any revenue received by PGSE under Paragraph 9 of the
Settlcment Agreement will be recceived by PG&E subject to the
following procedure:

a. In any year in which floor payments, when
added to the preexisting balance in the
FPMA exceed the maximum abandonment payment
for that year, then such additional floor
payments shall be designated as refundable
floor payments and received by PG&E subject
to potential refund (plus. interest) by
oxder of the Commission upon termination of
the FPMA if, at that time, the Commission
finds that a refund is the preferable
disposition. _ '

b. All other floor payments received by PGEE
(and interxest thereon) shall not be subject
to refund, but in accordance with Paragraph
¢ shall continue (1) to be subject to the
obligation to repay with interest from one-

"half of the revenues from production in
subsequent years in excess of a 60% _
capacity factor and (2) to be taken into
consideration by the Commission in deciding
a reasonable abandonment payment to allow
PG&E. o

All repayments of f£loor payments from one-
half of the revenues from production in
subsoquent years in excess of.a 60% g
capacity factor shall be applied to FPMA
balances as follows: (1) interest, then,
principal on the nonrefundable balance; and
then (2) interest, then principal on the
refundable balance. . -
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20. By exercising its rights to obtain floor payments, PG&E
agrees that the Commission may order a refund to ratepayers of the
noney in the FPMA in accordance with Finding 19, if the Commission
finds that a refund is the preferable disposition. |

2l. We interpret Paragraph 10 of the Settlement Agreement to
mean a) that if PG&E were to transfexr Diablo Canyon and therehy
lose its decommissioning costs tax deduction, the Commission could
recguire that ratepayers not pay any such additional costs, and
b) the settlement agrecment does not prevent imprudently incurred
decommissioning expenses from being disallowed in any future
decommissioning hearing pertaining te Diablo Canyon.

22. The Safety Committee will Le a useful monitor of safe
operation of Diablo Canyon. With competent members dedicated to
achieving safety at Diablo Canyon, the committee will confer a
benefit on the public, and is in the*publac interest.

23. The funds to operate the Safety Committee arxe reasonable
and are a reasonable charge on PG&E‘’s . ratepayers. _

24. Under the texms of the settlement an annual revenue
adjustment is necessary to exclude the impacts of Diablo Canyon
operation from PG&E revenues received threughlitg AER.

25. Use of an appropriate IER in the annual ABR'adju stment
formula will provide a more accurate adjustment than would use o:e
system average heat rate. , ' B

26. The formula proposed by the proponents to determine the ‘
annual AER adjustment should be modified to replace system avcrage 7
heat rate with an approprmate incremental energy rate.

27. The DIER described in this decision should: be subst;tuted
for the system average heat rate in the annual AER adjuetnent
formula. This formula may be modified by the COmm1551on in future
ECAC proceedmngs. o

28. The revenues and account adjustment calculatlons uhown in:
Appendix G were developed at technical werkshopo-and neetings: epen
to all parties to this proceeding.
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29. fThe revenues and account adjustments shown and described
in Appendix G correctly implement the terms of the settlenment and
are recasonable.

20. The revised tariff sheets in Exhibit 93,303, modified to
ineluded the DIER in the annual AER adjustment formula, correctly
implement the terms of the settlement and are reasonable.

31. It is reasonable to incorporate the revenue revisions
authorized in this proceeding into rates authorized in PG&E’s
current ECAC and attrition proceedings, where revenue allocation
and rate design issues have been considered.

32. Adjustments to ratemaking accounts required by the
settlement to allow recovery of Diablo Canyon energy purchase costs
during the period July 1 - Decembexr 31, 1988 cannot be made until
after the revenue changes authorized by this decision become
effective. : :

33. The scttlement requires that the account adjustnents for

the period July 1 - December 31, 1988‘be‘censolidatcd into a singlee 

adjustment to PG&E’s ECAC account.. _

34. All parties had adequate time to prepare for the
settlement hearings. To the extent that they were not prepared xs
the result of inadecquate funding and 1nsuff1c1ent staff to fully
participate in a case of this magnltudc.

35. The Public Solar Power Coalition and the Abalone Alllancc
are not eligible to claim compengatlon in this. proceecding. ‘

36. The Redwood Alliance and the San ILuis Obispo > Mothers tor

Peace and Rochelle Becker are round elxglble to claim compensat;on_

in this proceedlng.
n sions W
1. The rulings of the Presiding Administrative Law Judge
should be affirmed.’ :
2. The use of the proposed settlement procedures should bc

affirmed.
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3. The Settlcement Agreement and the Implenenting Agreenent,
as interpreted by this decision, should be approved and adopted.

4. This cCommission cannot bind future Commissions in fixing
just and reasonable rates for PG&E. Nevertheless:

To the extent permitted by law, the Commission
intends that this decision be bxnd;ng upon
future Commissions. In approving this
settlement, based on our determination that
taken as a whole its texms produce a Just and
reasonaple result, this Commission intends that
all future Commissions should recognize and
give all possible consideration and weight to
the fact that this settlement has been approved
based upon the expectatlons and reasonable
reliance of the parties and this Commission
that all of its texms and conditions will
remain in effect for the full term of the
agreement and be implemented by fLuture
Commissions

5. The revisions to PG&E’s 1989 revenue regquirement
calculated in Appendix G should be adopted.

6. Rates to accomplish the adopted revenue changes should be
set in PG&E’s current ECAC and attrxtlon proceedings, A. 88-04-020
A.88-04-057, A.88-07-037 and Advice No. 1226~E. ' T

7. The account adjus tmcnts rcqulred by the settlement as o
described in Appendix G should be adopted.

IT IS ORDERED that:
1. The Settlement Agreement (Appendzx <) and the
Implementing Agreement (Append;x D) are approved and adopted. .
2. The rulings of the Presiding Administrative lLaw Judge are‘
affirmed. .
3. ‘The use of the proposed settlement procedures
(Appendix B) is affirmed.
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4. Pacific Gas and Electric Company (PG&E) is authorized to
file revised tariff sheets in conformity with this decision which
increase its attrition year 1989 revenue requirement by $284.212
nillion, as shown in Appendix G.

5. fThe authorized revenue increase shall include revisions
to the following of PG&E’s rate clements:

A. An increase of $3.202 million in Base
Enexgy Rate revenues, and a correspondlﬁg
increase of $3.202 million in PG&E’/s Base
Revenue Anouwnt:

An increase of $762.712 million in Energy
Cost Adjustment Clause (ECAC) rate
revenues;

A decrease of $8.846 million in Annual
Energy Rate (AER) revenues; and

A decrease of $472.856 million in Diablo
Ccanyon Adjustment Clause (DCAC) rate
revenues, which shall terminate the DCAC
rate.

6. PG&E shall incorporate the above revenuce changes‘into
rates authorized in its current ECAC and attrition proccedings,
Application (A.) 88-04-020,-A..aa-04-os7,,‘A.as-ov—oa'/, and Advice
No. 1226=E. :

7. PG&E shall, in fll;ng tariff prov;slons to~zmplement thl°
decision, modify the formula to calculate the annual revenue
adjustment which excludes the impacts of Diablo Canyon operatmon
from revenues received through its Annual Energy Rate (AER), bY
substituting the Diablo"Incremcntal Energy Rate (DIER) for the
proposed system average heat rate.. . ‘

8. PGSE shall calculate the 1989 value of the DIER for the
current ECAC forecast period, as described in this decision and :
shall report that value in its first annual Dlablo Canyon
compliance filing.

9. PG&E shall adjust zts ECAC account balance to allow
- recovery of Diablo Canyon energy purchase_co.ts as if the
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cettlement had been cffective during the period July 1 -

December 31, 1988, according to the method described in Appendix G.
The ECAC account adjustment shall be made as soon as the necessary
data are available, but no later than January 31, 1989.

10. PG&E shall on March 31 of each year commencing in 1989
through the year aftexr Diablo Canybn is retired or abandoned file 2
piablo Canyon Compliance Report as described in Appendix H.

13.. The tariff filings authorized by this decision shall
conform to General Order 96~A, shall be marked to show that they
were authorized by this decision, and shall become effective 5 days
after the date filed, but no earlier than January 1, 1989. The
revised tariffs shall apply only to service rendered on or after
theixr effective date.

12. Pursuant to the Rules of Practice and Procedure, the san
Luis Obispo Mothers for Peace and Rochelle Becker and the Redwood -
Alliance are found cl;g;blc to ¢claim compensation. |

13. The Abalone Alliance and Publ;c Solar Power Coalition are
not eligible to claim compensation.

This oxdexr is éffective today.
Dated December 19, 1988, at San Francisco, California.

STANLEY W. HULETT
.. President
DONALD VIAL
FREDERICK R. DUDA
G. MITCHELL WILK
JOBEN B. OHANIAN
Comnissioners

: v"\" .’ v"": ‘ l";_:f \ ‘
! ceznw*n-m mvs o=cr-w
WAS~APPROVED BY' THE AciOVE o
commxssaoz\szs TODAY, T Lo
rw ‘ '

Victor Wauisser, Execunve Dirbc‘.‘or :

/I)é
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‘ APPENDIX A

Applicant: Rater W. Hangchen, Attorney at lLaw, and Messrs.
O’Melveny & Myers, by Josesh M. Malkin and Charlee C. Read,
Attorneys at Law, for Pacific Gas and Electric Company.

Interested Parti John K. Van de Kamp, Attorney General, by
Andrea S. Ordln, Michael J. Strumwasser, Mark J. Urban, and Peter
Kaufman, Deputy Attorneys General, for the State of California;

, for San Luis Oblspo Mothers for Peace (SLOMP) and
foxr herself: William M. Bennett, for himself; Rokext M. Teetes JIx.
for himself; Henxy Hammex, for Life on Planet Earth; William
Xnecht, by Philip Presber, Attorney at lLaw, for California
Assoclation of Utility Shareholders: Laurie McDermotk, for
Consuners Organized for Defense of Env;ronmental Safety (CODES) ;-
Morrison & Foerster, by Eregion Meerxe, Thomas J. Long, and Thomas
Vinje, Attorneys at Law, and Svilvia M. $Siegel, for Toward Utility
Rate Normalization (TURN):; Harvey Mark Edew, for Public Solar Power
Coalition; Bryan Gaynox, Attorney at Law and James $. Adams, for
Redwood Alliance; ngg;_ﬂgxx;gg and Don Eichelberger for Abalone.
Alliance; Messrs. Chickering & Gregory, by (. Havden Ames., Attorney

Stephen E.

’

at Law, for Chickering & Gregory:; Richard XK. Durant and

Rickets, Attorneys at Law, for Southexrn California Edison Companys
Stephen L. Baum and Jeffrev X. Guitero, Attorneys at Law, for San

Diego Gas & Electric Company; Kenneth Haggard, for Concerned Cal- .
Poly Faculty and Staff: Michael McOueen, Attorney at Law, for Union -
0il Company of California; Reed V. Schmidt, for california Street
Light Association; Messrs. Armour, St. John, Wilcox, Goodin and .
Schlotz, by Janes D. Sguerd, Attorney at lLaw, for California . o
Building Industry Asseciation; Messrs. Downey, Brand, Seymour & = AP
Rohwer, by Deborah Kay Tellier, Philip A. Stohr, and Christopher’ T.A
Ellison, for Downey, Brand, Seymour & Rohwer; Qghavie Lee, for the
State Board of Equalmzat;on, A. _Kirk MeKenzie, Attorney at Law, ' ~o*~,
California Energy Commission; Wavpe W. Truxille, for the City of

Santa Clara; Harrxison Call. Jr., for Call Company, Ltd.: A*;gg_pgg;

for John Vickland, Attorney at Law, f£or San Francisco Bay Area .

Rapid Transit: w;lllam B. Marcus and Jeff Nahigian, for Economlc
Consultant Services, JBS Engineering, and the Independent Encrgy’
Producers Association; agxpgzg_ﬁgxxgzggh, for California Large
Energy Producers Association; Linda J. Dondanville, for Unocal -
Geothermal Division:: Ngzmgn_;__ﬁgxu;g Attorney at law, for
Department of the Navy: Leonaxd Snaider, Attorney at lLaw, for Cmty

and County of San Francxsco, Delleon E. Coker, and David A.

MeCormick, Attorneys at Law, for the Department of the Axny; and
Tohonas B. Robinson,

Dan Hauser, and goxdon E. Bxune, for
themselves.

Division of Ratepayer Advocates: Eigani_;_ggixilll Axegles:
Acquilax, Xaghleen ¢. Malonev, and Mm Attorneys at
Law, and Rruce DeRexxy and W

commission Advisory and compliance Division: James Weil, lsmgﬁ
. Pxetti, and John Peeples.

(END OF APPENDIX A)
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The following article is proposed for addition to the
Rules of Practice and Procedure:

Article 13.5 - Stipulations and Settlements
51. (Rule 51) DRefinitions.
The following definitions apply for purposes of this article.

(a) ”Party” or Parties” means any person who has filed an
appearance in the proceeding. .

() ”Commission Procecding” nmcans an application, complaint,
investigation or xrulemaking before the California Public
Ueilities Commission.

(¢) “~Settlement” means an agreenent between some or all of
the parties to a Commission proceeding on a mutually acceptaple
outcome to the proceedings. In addition to other parties to an
agreement, settlenments in applications must be signed by the
applicant and in cemplaints, by the complainant and defendant.

(d) ~stipulation” means an agreement between zome or 21l of
the parties to 2 Commission proceeding on the resolution of any
issue of law or fact material to the proceeding.

(e) ~”Contested” describes a stipulation or settlement that

is opposed in whole or part, as provided in this article, by any
of the parties ¢o the proceeding in which such stipulation or
settlement is propesed for adoption by the Commission.

(£) “Uncontested” describes a stipulation or settlement that
(1) is filed concurrently by all parties to the proceeding in
which such stipulation or scettlement is proposcd foxr adoption by
the Commission, or (2) is not contested by any party to the
proceeding within the comment peried afiter service of the
stipulation or settlement on all parties to the proceeding.

51.1. (Rule 51.1) Propos « n tipulations.

(2) Parties to a Commission proceeding may stipulate to the
resolution of any issue of law or fact material to that ‘
proceeding, or may settle on 2a mutuwally acceptable outconme to
that proceeding, with or without resolving material issues.
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Resolution shall be limited to the issues in that proceeding and
shall not extend to substantive issues which may come before the
Commiscion in other or future proceecdings.

(b) Prior to the formal 2iling of any stipulation or
settlement, the settling parties shall convene at least one
conference with notice and opportunity %o partzc;pate p*ovzded to
2ll parties for the purpose of discussing shlpu*atlon, anéd
settlements in a given proceeding. Written notice of the date,
tirme and place shall be furnished at least seven (7) days in
advance to all parties to the proceeding. Notice of any
subsequent meetings may be oral, may occur less than seven <ays
in advance and nay be limited to prior confe*ence attendees and
thoze parties specifically reguesting notice.

(¢) Attendance at any stipulation or se ttlement conference or
discussion conducted outside the public hearing roem shall be ”
limited to the partics to a proceeding.

Parties may by written motion propose at;pulatlona or
settlenents for adoption by the Comnission in accordance with
this article. The motion shall contain a statement of the
factual and legal considerations adequate to 2advise the
Commission and parties not expressly joining the ag*ee:cw* of its
scope and of the ground, on which adoptxon 1 urged. 1

When & octtlement pertalnd to a procced;ng under the Rate
Case Plan, the settlement must be supported by a comparison
exhibit indicating the impact of the settlement in relation o
the uwtility’s: application. If the participating Staff supports
the settlement, it must prepare 2 similar exhibit indicating the
impact of the proposal in relation to the issues it contested, or '
would have contested, in a hea*lng. :

(4) Stlpulatlon,Aand settlements should ordluarlly not
include deadlines for Comnission approval, however, in the rare
case where delay beyond a certain date would lﬁval;date the basis
for the proposal, tThe tizing urgency must be clca*ly cated aﬁd
fully justified in the motion. .

~ (e) The Commission will not approve stlpula.;oﬂa or
,ettlenen»s, whether contested or uncontested, unless the
stipulation or settlement is reasonable in llgh* o the whele
record, consistent wzth law, and in the public lnte“eu.._
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51.2. (Rule 51.2) Timing.

Parties to a Commission proceeding may propo e 2 **zpula
or settlement for adoption by the Comnission (1) azy time a_ge-

the first prehearlng conference and (2) within 30 dav* after the
last day of hearing.

Page 51.2. (Rule 51.3) Filing-

Parties proposing a stipulation or settlement for adoption by
the Commission shall concurrently file their progosal in
accordance with the rules applicable to pleadings (See Article

2) , and shall serve the proposal on all parties to the
proceeding.

51.4. (Rule 51.4) sgmmsui;agziQQ

Whenever a party to a proceed;ng does not expressly Jjoin in a
tipulation or settlement proposed Ior adoption oy the Commission
in that proceeding, such party shall have' 30 days fron the date
of mailing of the stipulation or settlement within which to file
comments contesting all or part of the stipulation or settlezment,
and shall serve such comments -on all partzes To the proceeding.
Parties shall have 15 days after the comments are f£iled within
which to file reply comments. The assigned adn_nz.tratlvc law -
judge may extend the comment and/or response period on zotion and
for good cause.

51.5. (Rule 51.5) tonts ' .

A party contesting a proposed st Lpulatzon or settlezent must
specify in its comments the portions of the st pulab;cn oz
settlenent that it opposes, the legal bas is of its oppesition,
and the factual issues that it contects. Parties should 1nd;cate;
the extent of their planned participation at any hearing. If the
‘contes tlng party asserts that hearing is :.'ec,{x.:c::.*-e"l by law,
appropriate citation shall be provided. Any failure by 2 part
to file comments constitutes waiver by that pa v of all :
objections to the stipulation or settlement lncludlng the right

To hearing to the extent that. ,uch hearlﬁg is not otherwase
reculred by law.
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$..6. (Rule 51.6) ested $ti {ons ~ttlements.

(a) If the stipulation or settlement is contested in whole
or in part on any material issue of fact by any pa-.y, the
Commiszion will schedule a hearing on the contested issue(s) as
soon after the c¢lose of the comment period as reagonably
possible. Discovery will be permitted and should be well
underway prior to the close of the comment pexiod. Parties to
the stipulation or settlement must provide one or more wi tﬂesves
to testxfy concerning the contested lssucs and to undergo cxeos

exanination by contesting parties. Contesting parties may pres eub
evidence and testimony on the contested issues.

(b) The Commission may decline to set hearlug in any case
where the contested issue of fac¢t is not material or where the
contested iss ue 1s one ©f law. In the latter case, opportunity
for briefs will be provided.

To ensure that the process of conalderlng -tlpulatzons ané
settlements is in the public interest, opportunity may also be
provided for additional prehearing confercnces and any other
procedurc deexmed reasonable to develop the recoxd on which the
Commission will base its decision.

(¢) The Commission may decide the merits of contested
stipulation or settlement issues without further application of
thesge rules if the recoxd contains substantial evmdence upoen
which to base a reasoned decision.

(d) st Lpulatlons may be accepted on the record in any
proceeding and the assigned administrative law judge nay waive ‘
application of these rules to the stipulation upon motion and for
good cause ,hown. ‘ ‘

51.7. (Rule 51.7)
Sexxleoment.

ome

The Cormission will decline to adept a proposed stipulati
or settlement without hearing wheneve“ iz determlnes that hhe
stipulation or settlement is not in the public interest. In that
event, parties to the stipulation or settlement may either ' -
withdraw it or they may offer it as joint testizony at hcar;na on -
the underlying proceeding. :
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51.8. (Rule 51.8) ] indine ege .

Commission adoption of a stipulation or settlement is binding
on all parties to the procecding in which the stipulation or
settlement is proposed. Unless the Commission expres ly provides
otherwise, such adoption dees not constitute approval of, or
precedent regarding, any principle or issue in the p*oceed ng or
in any future proceeding.

51.9 (Rule 51.9) Inadmissibkilifgy.

No statements, admissions, or offers to stipulate or scttle,
whether oral or written, made in preparation for, or during ‘
negotiations of stipulations or settlements shall be subject to

discovery, or admissible in any ev;dcntlary hearing unless agreed ‘f

to by 2ll parties participating in the negotzatmon.

All information obtained during the course of negotiations
shall be treated as confidential among the participating parties
and their clients and zhall not otherwise be disclosed ouvtside

the ncgot;atlon' without the conzent of the partiec participating
in the negotiations.

If a stipulation or settlement is not adepted by the
Commission, the terms of the proposed stipulation or seutlcment
are also inadmissidle unless their admission is agreed to by all.
parties joining in the propoesal.

51.10. (Rule 51.10) Appligakility.

These rules chall apply on and after the effective date of.
the decision promulgating them in 2ll formal proceedings
involving gas, electrzc, telephone and Class A water utilities.

In proceedings where all parties join in the propo,ed
stipulation or settlement, a motion for waiver of these rules may
be filed. Such motion should deronstrate that the publmc
interest will not be impaired by the waiver of these rules

Any party in other procced;ng- bc:orc~the Commission may file
a motion chowing good cause for applying these rules to-
settlements or stipulations in a particular matter. Such motion
shall demonstrate that it is in the public Lnte*e,t to apply
these rules in that proceeding. Protests to.the motion may be.
oral or written. S '

(END OF APPENDIX B)
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‘ WTNM A ADT VN

This Settlement Agreement (Agreement) is made among
Pacific Gas and Electric Company (PG&E), the Division of
Ratepayer Advocates (DRA) of the California Public Utilities
Commission (CPUC), and the Attorney General of the State of
California. 7he Agreement covers operation and CPUC
jurisdictional revenue requirezents associated with each unit of
the Diable Canyon Nuclear Power Plant (Diable Canyen) for the
30-yeaxr period rollowing‘the coxmmercial operation daﬁe of each

unit.

1. EXCLUSIVE RATEMAKING

This Agreement sets forth PGEE’s exclusive method for
recovering any CPUC jurisdictional costs of owning or operating

Diablo Canyon for the term of this Agreement.

2. TERM

The term of this Agreement shall be from July 1,
May 6, 2015 for Diable Canyon Unit 1 and from July 1,

March 12, 2016 for Diablo Canyon Unit 2.

3. PRICES

The prices for Diable Canyon pewer shall consist of a fixed

price and an escalating price. The fixed price shall be 31.5

nills/kWhr. 7Ihe escalating price shall be as follows:
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' Jely L1, 1888 mills/Xwhr
January L, 19839 mills/kWhyr
January 1, 1990 ills/KWnhr
January 1, 1991 mills/kWhr
January 1992 nills/KWhr
January 1993 mills/RWhr

January 1994 nills/XWhr

PRICE ESCALATION AFTER DECEMEEZR 31, 1994

Beginning on January 1, 1995, the escalating price shall be
increased by the suﬁ.o: the change in the Bureau of Labor
Statistics’ year-end national consumer p&ice index during the

immediately concluded year and 2.5 percent divided by two.

5. PEAK PERIOD PRICE DIFFERENTIATION

Beginning on January 1, 1989, the fixed 2nd escalating
prices shall be time differentiated to reflect the benefit of
increased operation during peak periods. The prices shall be‘f[
multiplicd by the following allocation factors depending on tiﬁé

of operation:

A. A factor of 1.3 for the equivalent of the fixst 700

hours of full operation for each unit bet?een 10 a.m. and 10
p-m. on weekdays during June through September.

B. ‘A-factor_or 0.7 for the equivalent of the fixst 700 f‘
hours of full operation for each unit for any hours of the,yea?

not covered by (a).
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‘ C. A factor of 1.00 for output not covexzed by (&) or (»).

6. BALANQING ACCOUNT

A. PGSE waives all rights to amortize in rates the.
amounts that have acerued in the Diablo Canyon Adjustment
Account (DCAA) from the respective dates of commercial operzticn
0 Units 1 and 2 through June 30, 1588. PGSE also walves ‘
rights to collect any litigation expenses recorded or recordable:
hercafter in the deferred debit account established pursuant <o
D.86=06-079 or otherwise directly associated with the Dizblo
Canyon rate proceeding.

B.  PGAE shall be entitled to retain all amounts collecte& 
as interim rates for Dizblo Canyen through June 30, 1988, and
those amounts shall no longer be sudbject ﬁo refund.

€. It is the intention of the parties that the rates
established by this Agreement shall be cffective imncdiately‘
upon approval:oz the_Agreenent by the CPUc-v

D. The DCAA shall be maintained until the tize to seek
judicial review has expired without review being sought or un:il 
all court challenges are terminated, whichever is later (this

date shall be referred to 2as thé rginal approval date™) .- Thé

amounts collected by PG4E in base rates for Diablo Canyon.coé:s’ﬁﬁ' 

(excluding decommissioning costs) from July 1, 1988 until txe
Linal approval date'shall he subtracted from the amounts that ’
would have been received under this‘Agrecmént from July 1, 1582,

to compute the net amount that would have been received uader
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. thiz Agreecment. Upon the final approval date, PGEE shall either
refund or amortize and collect in rates for 2 period not %o
exceed three years as set by the Commiscion the amount that is
equal to the difference between the amount received under
interinm rate relief from July 1, 1988, and the net amount that

would have been received under this Agreement fLxom July 1, 1s982.

7. BASIC REVENUE REQUIREMENT

A. PG&E chall identify and maintzin as separate plant or
other accounts for future rate reéovery, two utility assets in
the total amount (after tax) of no more tran $1.175 billien.

B. One utility asset shall be made up of the excess of
equity allowance for funds used during construction (AFUDC) over

. capitalized interest pursuant to Statement of Financial

Accounting Standards No. 34, accrued by PG&E from the start of |

construction to the commercial operation of cach unit. The
other utility asset éhall consist of certain other incurred
costs, including deferred taxes‘on'prio: flowthrough tinming
differences, write~down of nuclear fuel to market and loss~onV 

reacguired debt, but not including the write-off of any amounts

in the DCAA as provided in Paragraph 6 above.

c. Thesc utility assets shall be deprecia;ed and
collected in base rates on a straight liné‘basis, starting
July 1, 1988, using a 28-year lire, PG&E éh;ll-beventitled to“
earn‘iis autnorized'ra:e d: return on these utility a#sets.  ‘

Since a significant portion of both utility ssets'doé;,nét'hQV¢_‘
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. a tax basis, appropriate taxes chall be computed on the

depreciation component and c¢ollected in base rates.

D. Nothing in this Agreement shall prohibit th
Commission fron denying rate recovery on one or both of theze
utility assets pursuant to Public Utilities Code Section 455.5.

E. Az provided in Paragraph 7C, PGSE shall include in
base rates the full revenue reguirement at the authorized rate

of return on the utility assets. This shall be called the

"basic revenue requirement."

8.  REVENUE

Except for decomnmissioning as set forth in Paragraph 10,
the costs of the Safety Comnittee provided for in Paragraph 16,
and except as modified by Paragraph 9, the revenue to PG&E skall.
be computed as follows: H

A. The "Diablo Canyon annual revenue" shall equal the sx_:x :
of fixed and escalating prices as set forth in Paragraph 3, and-i
as adjusted by the escalation provision of Paragraph 4 and the
peak pericd price differentiation provision of Paragraph 5,
multiplied by annual Diablo»Canyon~net generation.

B. PG&E shall'feceive in rates, through its Enexgy Cost"
Adjustment Clause (ECAC), the difference between the Diable
Canyon annual revenue and thevﬁasic-revenue~requirement. ’

C. If the difference between the Diablo Canyon annual
revenue and fhe bhsié.reveﬁue,requirement is less than or equal..

to zero, PG4E shall still receive the full basic revenue

-85 =
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. requirenent. EHowever, in that case, PGAE shall be deemed %o
have triggered the floor provicion undex Paragraph 9.

D. Except as specifically provided in this Agreement, the
operation of Diablo Canyon pursuant to this Agreement and all
revenues assoclated with this Agreement shall be excluded from
reasonableness reviews, AER risk alleocation, and target capacity‘
facters. Replacement or displacement power costs assocliated
with the level of Diablo Canyon operation shall be recognized in
ECAC rates. There shall be no issue in any procecding as to th
reascnableness of PGSE in operating Diable Canyon or purchasijg
Diablo Canyon output so as to cause replacement or displacement f
power costs to be incurred. The reasonableness of PGLE in
choosing among replacement or displacement power sources shall
be subject to ECAC review.

E. If the ECAC ccases to be used for PG&E ratemaXing, a‘ 
new ratemaking mechanisz shall be developed to carxy out the

terms of this Agreement.

9. FLOOR

A. Except as provided in Paragraph BC;‘an annual revenuef
floor can be triggered'at PGLE’s option; In the event that the
revenue produced by the formula in subparagraph $B. is grea:ér |

than the basic revenue requirement, the floor shall be the basic

revenue requirement plus the amount by which the formula revente = '

exceeds the basic revenue requirement. In the event that the

revenue produced by the formula is cquﬁl to or less than the
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. basic revenue reguirement, the floor shall de the basic revenue
requirenent.

B. The formula revenue zhall be the suz of the then
current fixed and escalating prices multiplied by 2 specified
capacity factor multiplied by the megawatt (MW) rating. For
1988 +through 1997, the specified capacity factor is 36%; it is
reduced by 3% in 1998 and again by 3% in 2008. Each tize the
floor is triggered, 3% shall alse be deducted from the specifiec
capacity factor. The MW rati#g shall be thé-ne: Maxizmuz
Dependable Capacity of 1073 MW for Unit 1 and 1087 MW for
Unit 2. |

C. The floor payments (including the ba;ic revenue _
requirement) received shall be repaid with interest frbn 50% o:";;.f
the revenues received fronm subsequent year operaticns over a GO%Y
capacity factor. In addition, the 6riginal specified ;apccity:_¢
factor for 2 ycar‘may'be.rc-established ar PG&E’s_optioﬁ thrcugﬁ
repayment with interest. Thc.interest rate.shall'be the
interest rate on l0-year single A utility{bdnds as listed in théf
last issue of Moody’s Bond Survey published in the year in whib&“'
the floor provision is in#bkéd.

D. If operatibn £alls belew the floor capacity factor in
three comsecutive calendar years (whether or not PGLE invokes
the floor), then PG&E~musé.file an application ecither seeking

abandonment, as described in Pa:agrabh.ia,,or explaining why it

' pelicves continuation of this pricing package, including the

requlatoxy asset, is appropriate;

- -
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. 10. DECOMMISSIONING

This Agrecment shall have no effect on revenues for the
cost of the eventual decommissioning of Dizble Canyon, which
shall recéive ratemaking treatment in accordance with Commission

policies for decommissioning nuclear plants.

11. PURCHASE POLICY

PGSE shall have the right and obligation to purchase 2all
Diablo Canyon output, except during hydro spill conditions on
the PG&E system. buring hfdro spill conditions} ratepayers
shall not pay for Diable Canyon output to the extent of the
hyéxo spill. PG&E shall, however, have the right during such

conditions to sell Diablo Canyon output.

12. SEGREGATION OF COSTS

A. For ratemaking purposes, all Diablo Canyon <€OsSts shali
be scgregated zrcﬁ other‘PG&E opcrations. No;coe*s ofﬁDiablo
Canyon shall be 1ncluded in rates, except as provzded in this
Agreecment. DmablotCanyon costs include any and all costs
incﬁrred by PG&E as 2 result of Diablo Canyon owﬁerrhxp,
including but not llmlted tovadn;ﬁzbtratxve and general
expenzses, opcrat;onu and na;ntenance expenses, zucl-*clatcd

osts, and any payment of the costs of acc;dento 2%t other

nuclear plants assessed to utilities own;ng nucle_r plaut

B. PG&E shall Xeep rull records, including rca,onably

conteﬂporhneoua accounts, to allow ;dent;fxca zon and aud;t;ng
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. of all costs directly allocable to Diableo Canyen. These records

shall be consistent with the Uniform System of Accounts and

applicable accounting regquirements of the CPUC.

13. ABANDONMENT RIGHIS

A. If PGLE requests special ratemaking treatment for both
units of Diablo Canyon in the event of prolonged or permament
outages, it may ask for recovery of no more than the lesser of
these two amounts:

(1) The floor payments which would be paid according to
Paragraph 9, for 10 minus (n) years, where (n) iz the numbder o:-‘
years for which unrepaid floor payments have been received by
PGLE: or |

(2) $3.00 billion in capital costs through 1983; reduced
by $100 million per year of operation after 1988. 1In the event  
of a nation-wide shutdown of all nuclear plants‘(ndt'jﬁst
Westinghouse plants), the capital cost amodn* compdtéd‘unde*
this subparagraph nay be ;ncrcawed to xnclude the neon-eguity
portion of reasonable direct costs of capital add;tzons, reduced
by stra;ght-lzne deprcc;at;on.

B. If PG&E requests special rateﬂaklng t*cabmcnt Lor oﬂly
one unit of Diableo Canyon, it may ask tor recovery of no mere .
than one-half the lesser of (1) and (2). _

C.' Nothing in this paragraph shall p*eclude the ttorney .
General or DRA from opposing a PG&E abandonment reguest

requected under this paragzaph._
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‘ 14. TREATMENT AFTER 30 YEARS

PG&E shall file an application by May 1, 2014 requesting
whatever ratemaXing treatment it wishes for Diable Canyen for
the period beginning May 7, 2015 for Unit 1 and Mareh 13, 2016
for Unit 2. Nothing in this Agreement shall preclude the

Commission from setting rates on any lawful basis.

15. JURISDICTIONAL ALLOCATION
The revenue under Paragraphs 7 and 8 above shall

computed on a CPUCFjurisdictional basis.

16. SAFETY
An Independent Safety Committee shall be established and o

shall operate as described in Attachment A which is hereby

incorporated by reference herein. -

17. EFFECT OF CHEANGE IN AGREEMENT
Except for an Implehenting Agreémcnt, which will be
prepared and exceuted as soon as possible,‘this Agreement
repreécnts the complete agrecment among PG&E, DRA and the
ttorney General as of the date of this Agreement. This

Agreement is~subject to approval by the CPUC. EXcept as
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expressly provided herein or except as may be agreed to by all
parties %o this Agrecment, any material change in this Agreement

shall render the Agreement null and void.

June2Y , 1988 JOEN K. VAN DE KAMP
ATTORNEY GENERAL

DN G
<3

June =7, 1988 CALIFORNIA PUBLIC UTILITIES
COMMISSION
DIVISION OF RATEPAYER ADVOCATES

oy Vel fC (L

- William R. Ahern, Director

PACIFIC GAS AND ELECTRIC COMPANY

Kok LDLL sl
Richard A. Clarke, Chairman .

of the Board and Chief
Executive Qfficer
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SAEETY COVMITTIEE

1. An Independent Safety Committee (the "committee")
shall be established consistinq of three mexnbers, one each
appointed by the Governor of the State of Califormia, the A::a:- 
ney General and the Chairman of the California Enexrgy Comnission
("CEC"), respectively, serving staggered threc-yéa: terz=s. Tﬁe
committee shall review Diadble Canyon operations for the pu:pc§e ‘
of asseésing the safety of operations and suggesting any rcco;-
mendations for safe operation. Neither thé coznittee nor its
menbers shall have any responsibility 6: authority for plant-}'
operations, and they shall have no authority to direct PGAE p@:—l
sonnel. The committee shall conform in 2ll respects to applicaf;'
ble federal laws, regqulations and Nuclear Regulatory Ccnn'sﬁicn‘5

("NRC") policies.

2. Committee members shall be selected from 2 list o:f
candidates jointly nominated by the President of the califormia
public Utilities Commission (the’"CPUC"), the Dean.o:'Enginq¢f-"

ing of the University of California at Berkeley, and PG&E;"‘ﬁ

a. At the time of the committee’s initial formetion,

the President of the CPUC, the Dean of Engine¢:4.

-1-'
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‘ ing, and PG&E shall jointly provide 2 list of
nine candidates. The Govermor shall appeint a
nenber fo0r 2 one year term, the Attorney Generxal
shall appeoint a2 member for a two year terz, and
the Chairman of the CEC shall appoint a nmember
for a three year term. Each year thereafter, the
President of the CPUC, the Dean of Enginee:ing;‘ _
and PG&E shall jaintly provide to the appropriaté‘H N
appointing authority 2 list of three candidatés."
as alternatives to reappointment of that au.ho*-'
ity’s designated comnittee member whose tern zs
expiring. The incumbent chall be deexmed an |
additional nominee. Each such :ubsgqﬁen‘.:

appointzment shall be for a three year terz.

Should a committee mcmber not complete the |
appointed term, the authority who appointed tua* ”'”
renber shall appoint a replacement to serve :o,

the unexpired porti°n of'thc tera froz 2 list{o:  s
threc candidates nominatéd by the President ﬁ#*:”'*iTﬁ
the CPUC, the Dean of Engineering and PG4E in%
accordance with the appo;ntnent procedures seﬁc.

torth below in subparagranh, d., e., and £.

The Prosident of the CPUC, the Dean of Enginegr-fijxfﬁ

ing, and PG&E shall propose as candidétcSronlf

pérsons with knowledge, background ﬁnd~e2peri¢§ce'f"3n

-
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in the field of nuclear power Zfacilities.

Should the President of the CPUC, the lean of
Engineering and PG&E be unable to agree upon
candidates in the first year, cach shall s

to the other two a list of four noainees. The
President of the CPUC, PGEE and the Dean of
Enginecring may cach strike any two of the eight
nazes proposed on the other two nomination liSﬁs;
The naces rexaining aficr the exercize of thié
right to strike shall be subzitted to the th:ée

appointing authorities.

Should the President of the CPUC, PG&E and the

Dean of‘Enéinecring»be unable to agree wpon aﬂ

list of three nominees ;n any year after the Jv ) .
first year, each shall submit to the other two av _:fE
list of two\non;nees. The Pres;den of the CPUC

PGAE and the Dean of Enginecering may each st:ike, 5
any one of the four nazes: propo,ed on the o*he.  f 3
two nomination lists. The names remaining. a;.e:gf” ‘“
exérci*e ot‘thi* right to st 1ke shall be -Lb-

mltted to the appo;ntxng author;ty.

In any year in which there is no agreezent on a -

joint'list,‘should‘any noninating authorityiiaii-gf

to submit a separate list of non;nce-, the otzer.

- -
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' two shall each have the right to noninate an
2dditional two candidates in the first year or

one candidate in any subseguent year.

The joint nomination list shall be subnitted to
the appointing authorities on or before Jaauvary 1
of each year. In any year in which there is no
agreenment on a joint list, the separate lists;
after exercise of the rights to strike, shall be
submitted to the appointing authorities on or
before February 1 of that year. Appointments
shall be made by March 1 of each yecar. Each

Safety Committee term -hall comxmence on July. l o'  «

the year of appointment.

. The Chairman of the CEC and the President ol :he
CPUC shall exercise their powers undex this
agreement after consultation with their respec—

- tive commissions in pudblic session.

‘Receipt of Reports and Records.

The cemmittee shall have the right to receive on 2

recular basis such of the following operating reports aac -

. records of Diablo Canyon as the comnittece may request. VSu;b'

-4-
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. reports and records shall be provided quarterly as available:

Automatic scrams while critical

Significant events

Safety system actuations

Forced outage rate

Collective radiation exposure

Industrial safety loss time accident rate

NRC public reports and evaluations of Diablo Canyon

Such other reports pertinent to safety as miy be producgﬁ
in the course of operations and may be regquested by th

committee
B. Annual Site Inspection.

The committee shall have the right to conduct 2n |
annual examination of the Diadlo Canyon site. ‘If the conni:ﬁéé
requires additional information regarding a specific issue
raised by the quarterly reports, the committce nay reguest sﬁéh‘
information, and, upoﬁ proper néticc to PGLE, conduct a si:efﬂ '

visit to investigate that issue.

PGSE shall cooperate with the committee inVarrangi:g

tizmes for the committee’s visits to the site and shall be reéf

ponsible for insuring the cooperation éz-PG&E'enployees‘and.L‘

contractors in providing access to the plant and facilitles of

PGEE and to pertinent records. Any such site visit zust es=ply @

-f5=
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. with all applicable federal laws, regulations and NRC policies,

including lawz, regqulations and policies governing screening of

persons who may participate in site inspections.
c. Committee Reports and Recemzendations.

The committee shall prepare an annual report, and such
interin reports as it deems appropriate, which reports shall
include any recommendations of the comnmittee. The report sh fl
be submitted first to PGLE, and PG&E chall respond in V:itinq;f
within 45 days. PGIE’s response shall be made part of the :
report whiéh shall then be subpitted to the CPUC, the Gove:nb?,;”':
the Attorney General and the CEC. The CPUC, theacbvérh ?; thb"
Atiotney General and the CEC, or any one of then, ﬁay‘fiie aﬂ_ 3  T
request pur want to 10 CFR~§ 2.206 for the Dirécto- of Nuclea?::
Reactor Regulation to lnst;tute a proceed;ng to requ;re PG&Z
adopt any safety rccommcndat:on madc by the Conmxttce. PG&E z' '7“'

free tO oppose any such rccommendat;on be.orc the NRC.
D. Confidentiality of Information.

In the course of review of D;ablo~Canyoﬂ onc*atxo
committee members may rccexve contldentzal 1nfornat;on. Fedc-a* ”:;
law restricts d;sclo.urc o: certa;n lnrormahion, accord.ng-y,‘
committee members shall ,cek app*oval of the NRC fox acccss to
such znrormat;on and ,hall comp;y wa_h all lawf regulat1o1' a“d;ﬁlﬂi

policies applicable to access to, poo,e-a;on and use of Lch

-- .
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information. To the cxXtent that PGLE believes that other
information sought by the committec, not regulated by the Atonmic
Energy Act, constitutes confidential business information, the
disclosure of which might injure PG&E in its business, PGLE may
50 designate that infermation. Information so designated shai_
be treated as confidential and not disclosed ocutside the com-
mittee unless a majority of the committee challenges the pro- '
priety of the claim of confidentiality by vote taken within 30
cays of designation. A dizpute between the committec and PGET
on a claim of confidentiality shall promptly be submitted to,f'

binding arbitration. Committee members and all persons who

receive confidential information in the course of or asc a result

of the committee’s activities shall have a duty to maintain @hc"V’
confidentiality of that informatioh‘and, in addition to the ;ém-‘
pliance with the requirements of federal law and requlatiens,

shall execute a confidentiality agreement.

The committee may contract for services, including the -

services of consultants and experts, to assist the committee'in’

ite safety review. Disclo#ure of PG&E'inrormatiop or recb;dévt§; J
any such person shall be goﬁcrned.by the provisions of thi;‘&
agreenent in thé same.nanher,as,disclasﬁ:e-to-nembers o:,tﬁ?ﬁ
comnittee. No disclosure sh§1l-be‘nadc3to‘éﬁy‘ﬁerson.whé’dqéﬁ.
not.nave 2 need to receive the iﬁzérmationfin order. to asé#%t‘

the committee in its safety review. Nor shall disclosufe bé _

nade to any pcrsén with a conflict of interest.




A.84=06-014, A.85-08-025
APPENDIX C

. This provision shall not preclude the comzittee from

submitting relevant information to the NRC or to the CPUC, the
Governor, the Attorney General or the CEC to the extent per-
mitted by federal law. Prior to the dicclosure of any confi-
dential information, however, the comnittee shall give PGSE
notice of its intention to do so and an opportunity to designate
specific documents or information which should not be publicly
disclosed and to seek to prevent public discleosure by the enti:y

to which disclosurc is made.
E. Compenszation of the Comnittee.

Members of the committeec shall be coﬁpensated iﬁ an: ‘
amount estadlished by the CPUC, to be-conmensuraté with fees |
PGSE pays for similar cervices. The fees and expenses of thél
comnittee and its contractors chall be paid by PGEE and zncluded
in its ordinary rate base operatzng‘expense-. The fees and
expenses ﬁhﬁll net excecd $500,000 in the £irst year: the*eat;'
ter, the ssoo 000 shall escalate at the saze rate as- the to.a_ s
price set for Dlablo-Canyon gencration. - The qommzttee and,xbf_}
contractors = hall‘keep accuraterbooks, fecords and accdun"  .
which shall be open to xnspectlon and gndzt by the CPUC or its 7
desxgnee and by PGSE. Such audit shall include rev;ew-o: the
reasonableness of fees and~cxpcnsca ane revzcw or contl;ctf o_]

intercst.

-8-
(END OF APPENDIX C)
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This Implementing Agreement ic made among Pacific
Gas and Electric Company (PG&E), the Division of Ratepayer
Advocates (DRA) of the California Public Utilities Commission
(Commission), and the Attorney General of the State of
Califeornia. These same parties have entered into a
Settlement Agreement, dated June 24, 1988, covering the
operation and CPUC jurisdictional revenue requirements
associated with the Diablo Canyon Nuclear Power Plant (Diablo
Canyen) for the 30-yearsperiod following the commercial

operation date of each unit.

1. INTERPRETATION

A. This Implementing Agreement supplenments and
clarifies portions of the Settleﬁcnt‘Agreemenﬁ. The
Settlement Agreement and this Implementiné Agréement are
intended to be interpreted as 2 single, integrated agreement.
In the event of any conflict between the terns of the two
agreements, this Implementing Agreement shall govern.

B. = All references in this Implementing Agreement %o
paragraphs are to the Settlemeht Agreément, unless otherwise

specified.

c. For the purposes of the Settiement Agreement, Diable

Canyon shall be considered a single entity, i.e., no unit by

unit distinction should be made with the exception of term,
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peak period price differentiation, megawatt rating and
abandonment provisions.

D. The Settlement Agreement and the Implementing
Agreement arc not intended to set any precedent, implied or
otherwise, with respect to any other investment or activity of
PG&E or of any other regulated utility, nor are they intended
to be used to determine any pricing provisions of any other
contract or tariff.

E. The word "annual," as used in the Settlement
Agreement and the Implementing Agreement, means a l2-month
¢calendar year, unless stated otherwise.

F. The Settlement Agreement and this Implementing
Agreement represent the complete agreement among PG&E, DRA and
the Attorney General as of the date of this Agreement. This
Implementing Agfcemcnt is subject to approval by the
Commission.

G. Except as expressly provided herein or as may be
agreed to by all parties to the Settlemcnt.and Inplementing
Agreements, any material-éhange in these agreeménts shall

render the agreements null and void.

2. EXCLUSIVE RATEMAKING (Paragraph 1)

The Settlement Agreepent shail goverxrn the amount paid by
the ratepayers for Diablo Canyon.poewer f£or the 20-year period
following the coﬁmercial-cperation date of.éaéh unit,

regardless of the organizational or financial structure or

. form of ownership of Diable Canyon. The pa:ties acknowledge

2
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zhat the advantages and disadvantages for them of the
Settlement Agreement May vary during its effective period.
Nevertheless, and in full recognition of <this fact, the
parties intend that the Settlement Agreement remain in effect
for its full term unless the provisions of Paragraph 12

(Adbandonment) are invoked.

3. TERM (Paragraph 2)
The term of this Implementing Agreement shall be the same

as the term of the Settlement Agreement.

4. PRICE ESCALATION AFTER DECEMBER 31, 1994 (Paragraph 4)

A. The CPI (as defined by thé U.S. Department of Labor,
Bureau of Labor Statistics (all urban, all items)) change used
for each January 1 price escalation afgcr December 31, 1994
shall be the percent change in the CP: from the end of the
prior vear (y-1), where y represents the current year,
compared to the CPI at the end of the second prior year (y=-2),
determined or calculated on & consistent basis, according to
the following formula:

(y=1) CPI

(y=2) CPI

Example: The 1995 CPI change is equal to

end of 1994 CPI

end of 1993 CPI
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Iz the above calculation produced a CPI change of 0.06 (6
percent), the 1995 escalation factor would be (0.060 +
0.025)/2 = 4.25%.

B. Since Energy Coct Adjustment Clause (ECAC)/Annual
Energy Rate (AER) filings are made on a forccast basics prior
to the computation of the relevant year-end CPI, an estimated
CPI will be usced in the forecast and an appropriate adjustment
will be made in the next ECAC/AER filing based on the actual
CPI. The amount recorded in the Energy Cost Adjustment

Account (ECAA) will be based on the actual CPI.

S. PEAK PERIOD PRICE DIFFERENTIATION (Paragraph 5)

"700 hours of full opcration"'re:erred‘tﬁrin Paragraphs
SA and 5B is equal to 751;1 gigawatt-hburs of generation fér
Unit 1 and 760.§ gigawatt-hours for Unit 2 for the perieds in

question.

6. BALANCING ACCOUNT (Paragraph 6)
A. The first sentence of Paragraph 6A is modificd to
‘read (additions are shown by underlining): "PG&E waives all

rights to amortize in rates the amounts that have accrued and

are ungollected in the Diablo Canyon Adjustment  Account (DCAA)

from the respective dates of commercial operation of Units 2
and 2 through June 30, 1988." However, as set forth in
Paragraph 6B, PGSE shall be entitled to retain all amounts

earned as interim rates for Diable Canyon service provided
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through June 20, 1988 and those amounts
subject to refund.

B. It is the intention of the parties that rate changes
regquired by the Settlement Agreement zshall be effective
immediately after the filing of tariffsz by PG&E with the
Commission.

C. All amounts ceollected in rates pursuant to the
Settlement Agreement for service rendered between July 1, 1988
and the "final approval date" (as defined in Paragraph 6D)
shall be used as c¢redits to the DCAA, ECAC or the Clcetric
Revenue Adjustment Mechanism (ERAM) in the event that the
Commission’s approval of this settlement is overturned by any
coure. ‘

D. The difference between the revenues that would be
due PG&E under the Settlement Agxeemenﬁ and those revenues
earned at current rates for serxvice provided between July 1,
1988 and the date upen which Commission approval of the
Settlement Agreement becomes cffective shall accrue mn the
DCAA and be transferred from the DCAA to the ECAC balanc;ng
account as soen as those revenues ;an be determined and
included in an Advice Filing. The péiiod’to-cdllect of refund

these revenues will be determined by the Cormmission in future

ECAC proceedings, and will be consistent with the Settlement .

Agrecment.
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7. BASIC REVENUE REQUIREMENT (Paragraph 7)
A. The "utility assets" referred to in Paragraph 73 are
defined and quantificd as follows:
Estimated Amount
June 30, 1988
Lnmillions)
o - P

Excess AFUDC recorxrded on Diablo Canyon
over interest capitalized under SFAS
No. 34, Capitalization of Interest Cost

. - i e ste
Incurred costs on Diablo
Canyon common facilities

Defeorred taxes on prior flowe
through timing differcnces

Incurred costs for nuclear fucl
inventory at lower of cost or market &3

Unamortized gain/loss on reacquired
debt related to Diable Canyon 59

Net Required Utility Assets 31,056
The amounts above are net of tax and before apportionment
between CPUC and FERC jurisdictions, except for item 1 of
Asset No. 2. The calculations of the utility asset amounts
assume adoption of SFAS No. 96, nt; neom <,
concurrent with the settlement. |

B. The basic revenue requirement for the 1950 test
period will be included in ERAM rates by'an Advice Filirng.
Future changes in the basic revenue reqﬁireménz will be
recovered in general rate cases.

¢. The basic revenuc requirehent for these utility

ascets will be included in the base revenue amount in ERAM and

. will be modifiecd as described in the preceding paragraph.
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g. REVENUE (Paragraph 8)

A. within 5 days of the publication of the Commission’s
decicion approving the Settlement Agreement, PG&E will Z2ile
tariff sheets to:

in millions

Remove authorized nuclear fuel
related revenues from the ECAC/
Annual Encrgy Rate (AER).

Remove neoninvestment=related revenues $201.600
from base rates, consistent with
Decision 88-05-027.

Remeve Diablo Canyon-related $ 12.047
administrative and general revenues

from base rates, consistent with

Decizion 86-12-095.

Remove fuel savings related revenuce $472.856
requirements from DCAC rates,
consistent with Decision 88=-05-027.

Increase basc rates for recovery of $219.€00
the basic revenue regquirement.

Increase ECAC/AER rates for recovery of
the revenucs as prescribed by Paragraph
8B of the Settlement Agrecment. Rates
will be based on the forecasted level
of genecration authorized in the ECAC
decision on PGSE‘s Application No.
88-04~057. .

Increase base rates for recovery of + 5 0.504
the revenues required to pay for
the Independent Safety Committee.

B. In the future, rate changes under the Settlement

Agreement will be implemented}aslfoliows:
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1. The basic revenue regquirement will be
computed and filed in accordance with the provicions of
Paragraph 7B of the Implementing Agreement.

2. The "Diable Canyon annual revenue" (as
defined in Paragraph 8A) less the "basic revenue
requirement"” (as defined in Para@raph 7) will be filed
through annual ECAC‘applicationsf Pro forma tariff cheets
are attached hereto as Exhibit A.

3. As described in the Settlement Agreement, all
revenues related to the Settlement Agreecment shall be
excluded from AER risk allocation. To aceceomplish this, a
debit or créditientry‘will be booked to ECAA at the end of
the AER fofecast period to adjust the amount of the reco:dgd
energy expense allocated to the AE‘R.'" "The adjustment shall
be based on the difference between the adopted and recorded
Diable Canyen gcnerﬁtion nultiplied'by an ené:gy price
formula approved by the Commission.

4. Except as #peéifically provided in the
Settlcmcnt‘Agreement and'Iﬁpleménting Agreement, the current
operation of the AER meéhanism will neot chanéé.

5. The fixst sentence of Paragraph 8C is
medified to read (deletiéns,arc shown by overstriking): "If
the difference between the Diablo Canyon annual revehue and

the,basic revenue requirement is less than‘pt/¢gﬂ;z/:¢ zero,

PGSE shall still receive the full basic revenue

requirement.”
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c. For purposes of the Settlement and Implenmenting
Agreements, base rates are rates established in general rate
case proceedings to recover the non-Diable Canyon portion of
operating and maintenance expenses, administrative and
general expenses, depreciation, income tax liabilities, tax
expense other than income taxes, return on rate base and
decommissioning expenses for the Diablo Canyon and Humboldt
Bay Nuclear Power Plants, cozts of the Independent Safety
Committee, and the basic revenue reqﬁircment defined in the

Settlement Agreement.

9. FLOOR (Paragraph 9) _

A. To trigger the floor as provided‘in'Paragraph 9A,
PGSE must inform the Executive Director of the Commission or
his successor in writing of its ip:ent to do se. This
notice nmust be provided on or bcrére~3anuary 31 of tne year
follewing the year for which PGSE elect¢ the flcor paymenbg.
Example: if PG&E elects the zloor paymente for 1995, notice
mu,t be given on or before January 31, 1996.

B. The f£irst sentence of Paragraph 98 is modified to
read (additiens are shown by-underlining):_ "The'formula-
revenue shall be the sum of the then current fixed and
escalating prxcea mult;plxcd by a speczf;ed capacity factor

multzpl;ed by the mcgawatt (MW) ratlng gimgg;;ng;ngmnsz_gz

davs in the vear (365 or 366) times 24 hours.* For cxazple,

the formula‘rcvenue for 1989'would be:
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(31.5 «+ 51.85) mills/kWhr X 36% X (1073 + 1087) MW X

365 days/year x 24 hours/day = $567.762 million.

c. Floor payments equal the greater of the formula
revenue or the basic revenue requirement minus any actual
Diablo Canyen annual revenue (as defined in Paragraph 8A)
for the year in which the floor provision is invoked. For
exanple, assuming the plant operated at 20% in 1989 and PGSE
clected to invoke the floor provision, the floor payments
would be:

(31.5 + 51.85) mills/kWhr-x 36% x (1073 + 1087) MW x

365 days/ycar X 24 hours/day = $567.762 million
ninue (31.5 + 51.85) mills/kWh: X 20% X (1073 + 1087) MW x

365 days/year X 24 hours/day = 5315.413 miliion
equals $252.339 million. |

D. The third sentence of Paragraph 93 is modified to
read (additions are underlined): "Each tiﬁe.the floor is
triggered, 3% shall also be deducted from the specified
capacity factor fox the next apelicable veax."®

E. Required floor repaymcnﬁs are to be made from 50%
of revenues received after operatioﬁs for that year have
reached 60% of.the annual capacity of Diablo canyon. PG&E
has the option of making additional floor repayments if it
chooses.

F. Whenever floor payments receiﬁed by PG&E are
repaid pursuant to Paragraph 9C, the specified capacity

factor in effect prior to the repayment shall be increased

. by 3% for each year’s floor payments repaid.

L0
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G. PG&E shall establish and maintain a Floor Payment
Memorandum Account (FPMA). The FPMA shall be used to record
all floor payments received by PG&E, tO accrue interest on
the amount of the floor payments reccived pursuant %o
Paragraph 9C, and to recerd all repayments of floor

payments.

10. DECOMMISSIONING (Paragraph 10)

In addition to the decommissioning revenues described
in Paragraph 10 of the Scttlement Agreement, the costs of
updating, filing and litigatihg decomnissioning ¢osts shall

continue to be included in kase rates.

1l. ©PURCHASE POLICY (Paragraph 1ll)

"Hydro spill" is defined as water which bypasses a
hydroelectric unit whieh is capable:o: additional generation
but for which no load_iS-aVAilable and capable of being
sexved. Hydreo spill'does not include water which may bypasé

a fully loaded unit due to reservoir storage limitations.

22. SEGREGATION OF COSTS (Paragraph 12)

A. Diablo Canyon operating and overhead costs will be
segregated from other PGSE operations. Diablo Canyon costs
shall include an allocation of franchise requirements and
uncollectible accounts expense. The detailed ﬁethodclogy

for allocation of common costs will.bevdcscribed and

determined in PGSE’s general rate case."This‘agréement is

1
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not intended to limit the rights of the Commission as cet
forth in the Public Utilities Code with respect to access
the books of account and assocliated records pertaining to
the ownership and operation of Diablo Canyon, including any
subsegquent capital additiens.

B. For purposes of the Settlement Agrecement, Diablo
Canyon’s capital structure (capital costs and ratios) will
be assumed to be the same as that of PG&E at June 30, 1988
adjusted to reflect full accrual of amounts recorded in the
DCAA. The writeoffs required by the Settlement Agreement
and associated with the waiver of amortization rights and
the waiver of the right to collect litigation expences
recorded in the deferred debit account as described in
Paragraph 6A, will be assigned to Diable Canyen.

c. PG&E shall not recovervany premium in its
authorized return on equity after J;nuﬁry 1, 19389 as a
result of the Settlement or Implementiné Agreenment or the
operation of Diablo Canyon. Nor shall PGSE incux any
decrease in its authorized retufn'on equity after January 1,
19895 as a result of the operation of Diablo Canyon.

D. Any net increase in PGEE’S overall cost of capital
that is caused by the operation of Diableo Canyon ﬁnder the
Settlcrment Agreement as conpared tb»tne‘operation oZ Diablo
Canyon undex traditiohai raﬁemaking, aszunming a $2-billion

disallowance, shall be considercd as a Diabloacanyonxcost,

and recovered cﬁly through the revenues prévided under the
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Settlement Agreement. Any party claiming that there has
been an increase in the ceost of capital shall have the
burden of proving the cause and amount of such inercase. In
addition to any other defenses, PG&E shall have the right %o
claim that there have been offsetting decreases in the cost
of capital due to the operation of Diablo Canyen. If PGAE
makes such a ¢laim, PGEE shall have the burden of proving
that, between July 1, 19838 and the date the increase is
claimed to have occurred, there was an offsetting decrcase
in PG4LE’s overall cost of capital caused by the operation of
Diablo Canyon under the Scttlement Agreement as conpared to
the operation of Diablo Canyon under ﬁraditional ratemaking,

azsuming a $2 billion disallowance.

13. ABANDONMENT (Paragraph 13)

A. The floor payments referred to in Paragraph 13A(1)

are the floor payments that would be available for the 10
years commencing with the year of the abandonment request,
using the specified capacity factors and prices that would
be used in those years pursuant‘to Paragraph:9. For
example, assuming PG&E sccks abandenment recovery in the
year 2000 and has twice exercised the flocf‘prioi to 1997,
without repayment, the formula set forth in Paragraph 13A(1)
shall be calculated as follows: Pé&z may ask for recovery
of floor payments for eight years. The pfice used in
calculating thosze payments would escalate in accordance with
the termns of P;ragraphs 3 and 4 of thg Settlement Agreaement,

13
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using an estimate of future CPI escalation, where necessary.

. The total payments would be based on the following assumed

capacity factors:

Xeax . Assuned Qapacity Faglox

2000

2001

2002

2003

2004

2005

2006 9%

2007 6% |

B. Paragraph 13A(2) is modified to~fcad (changes are
shown by overstriking and underlining), '"$3.00 billion in
capital costs thfough 19882, réduéed by $100 million per year
RL/SPRYALARY/ARRAY/ 2953 on Januaxy 1 of each vear starting
in 1989. In the event of a gzglgnggg‘nationwide'shutdown of
all nuclear plants (not just Westinghouse plants), the
capital Cost amount computed under thiﬁwsqbbaragrapn may be'
increased Ry the CPUC to include the noﬁ-eéﬁity portion of
reasonable direct costs of capital additiopb nade on . or
after July 1. 1988, reduced by straight-lfhé depreciation.”
C. If PGSE abandons operation of Di#@lo Canyon or

permanently retires Diable Canyon with a'néﬁ credit balance
remaining in the FPMA, as defined ianaragfﬁph‘sc of this
Implementing Agreement, PGSE shalil!ile a ;ééuest‘gitn'the

Commission to terminate the FPMA. Nothing in the Scttlement

14
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Agreement or Implementing Agrecment shall preclude the
parties from proposing ox the Commission from considering
such factorc az the unpaid balance in the FPMA and zhe
financial impact of abandonment upon PG&E in determining the
reasonable level of abandonment coste to be provided to
PG&E.

D. PG&E shall maintain the following abandonment
rights accounts:

(1) Initial Plant Allbwancc Account which shall
track the capital costs of Diable Canyon through 1988 as
described in Paragraph 13A(2) ($3 billion).

(2) Accumulatcd Depreciation Account which shall
crack the annual reductions in the capital costs described
in Paragraph 13A(2) ($100 million‘annually for 28 years).

(3) Capital Additieons Account which shall track
Diablo Canyon~related capital additions described in
Paragraph 13A(2).

(4) Accumulated Depreciation for Capital
Additions Account which shall track annual depreciation Zor
the amounts in the Capital Additions Account dbased on the

expected useful life of those additions.

1é. CAPACITY FACTOR
For purposes of the Settlenent Agreemdnt andlthis
Implementing Agreement, capaczty factor shall be calﬂulated

for each unit according to the followzng formula:

(Net genecration Lor the vear in meaawatt hours) % 100%
(MW rating per Paragraph 9B) X (number of hours in year)

15
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15. SAFETY (Paragraph 16 and Attachment A)

No person chall serve as a member of the Independent Safety
Committee if he or she has rececived $250 or more in income (as
defined in Government Code Section 82030, but excluding dividends
or interest from stocks or bonds) or gifts (as defined in
Government Code Section 82028) from PG&E or an affiliated company
within twelve months prior to the start of his or her original
term, or if he or she has, at the time of the commencement ;:
service, an investment (as defined in Government Code Section
§2034) worth 51060 or more in PG&E or any affiliated company. In
addition, no member of the Independent Safety Committee shall maké,
participate .in making, or in any way attempt to use his or her |
official position to influence any action of the Independent Safetf'
Committee in which he or she kno&s or has reason to know that he oéf
she has a financial interest. Tnc'provisionsroz the Political ‘
Reform Act, including‘implemcnting‘regulations and rulings, as
applied tolcovernﬁcnt Code Section 87100 shall be used to.detéfﬁin;:
whether a member has a conflict é: interest. :

Members of the Independent Safety Committece shall file a
Statement of Economic intercstvat the same time and ih thé~same
manner as designated employees of the Public Uéilities COmmission'f'
must file under the Political Reform Act and Commission Conflict of
Interest Code. Membe;s of the Indepéndenﬁ Safety Committee shal;f
disclose any inve;tment in or income from tho following: )

(%) An electric corporatioﬁ subject to the jurisdiction.of'f

the Commission, including any parent, subsidiary or affiliated

business entity:
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(2) A business entity that regularly supplies natural gas,
nuclear fuel, fuel oll or other forms of energy t0 an electric
corporation subject to the jurisdiction of the Commission:

(3) Any business entity that has done more than $10 million

of work on the design, construction, engincering or operation of

the Diablo Canyon power plant.
Copies of the members’ Statements shall be filed with the
Governor, the Attorney General and the Energy Commission and shall

be available for publi¢ inspection.

DATED: July 15, 1988 %ﬁ//ﬂ/’/é/z/:// ]

Edward W. O‘Neill

Attorney for:

DIVISION OF RATEPAYER ADVOCATES
CALIFORNIA PUBLIC UTILITIES
COMMISSION

505 Van Necs Avenue

San Francisco, CA 54102

(415) 557-2381

Mark J. Urban

Attorney for:

JOHN K. VAN DE KAMP, ATTORNEY
GENERAL FOR THE STATE OF
CALIFORNIA _

1515 X Street, Ste 511
Sacramento, CA 94244

(916) 324=5347

v

\4} \\ ,

/ CNCrenm

Peter W. Hanschen

Attorney for:

PACIFIC GAS & ELECTRIC COMPANY
77 Beale Street

San Francisco, CA 94106

(415) 973-3155
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PRELIMINARY STATEMENT
. (Continueq)

B. ENERCY COST ADJUSTMENT CLAUSEC (ECAC)

1. PURPOSE: The purpose of this Energy Cost Adjustment Clause (ECAC) provisfon fs to
reflect in rates: (1) the cost of fuel, (2) purchased power, (1) the revenye (m
requirements associated with fusl ofl (nventory, and (4) certain other energy=ralated (T)
costs,

APPLICABILITY: This ECAC provision applies to bills for service under applicable
rate schedules and under contracts subject £o the Jurisdiction of the Commission,

EFFECTIVE RATES: The Adjustment Rates and Annual Energy Rotes, in effect at any time
ang applicable o bills for service under cach rate schedule and contract, shall be
the Average Adjustment Rate and Annual Energy Rate determined pursuant to the
following provisions and ddjusted to reflect the rote design standards of the
Commiszion and the requircements of applicable Taw. The rates so adfusted shall
become effective for service on and after the Effective Date.  The amount o be added
to or subtracted from each d111 for service shall be the product of the total
kilowatt hours for which the b1 {s rendered multiplied by the applicadble Adjustment
Rates and by the applicable Annual Energy Rates. The Adjustment Rates and Annya?l
Emergy Rates applicable to each rate schedule will be set forth in the Rate Schedule
Summary {n the Preliminary Statement. ‘

4, DEFIN!TIONS: ‘

8. EFFECTIVE DATE: The Effective Date for revised Ag¢justment Rates and Annyal
Energy Rates shall be the spplicable Revision Date or such other date as The
Commission may authorize, :

b. FORECAST PERIOD: : .

(1)~ The Forecast Pertod for calculating Adjustment Rates shall be the
12 calencar month period commencing with the applicoble Revision Date.: ‘

(2) The Forecast Perfod for caleulating the Annusl Energy Rates shall be the 12
calendar month perfod commencing with the Revision Date..

FRANCHISE FEES AND UNCOLLECTIBLE ACCOUNTS: Franchise Fees and Uncollectidle

Accounts Expense shall be fncluded at the rate derived from PCondE’s mosT recent

general rate cose decision fssued by the Commission.

REVISION DATE(S): : o ‘

(1) The Revision Dates for caleulating Adjustment Rates shall be August 1 of
each year and, when required by the conditions set forth in Decision .
No. 83-02-076, Februsry 1 of the next succeeding year.

(2) " The Revision Date for caleulating Annual Energy Rates shall be August 1 of.
each year, ‘ o . B

DIABLO CANYON SCTYLEMENT ACREEMENT: The Dfablo Canyon Sett)ement Agreement s

that agreement signed June 24, 1988, and adopted by the Commisaion on .

{Oate) by Decizfon No. (Number) , which describes the methods by which the
costs of owning and operating the Yiablo Canyon Nuclcar Power Plant are ©0 . be
included in PQLE's rates. . ‘ . ’ ‘
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PREL IMINARY STATEMENT

{Continyed)
B. ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Comt'd.)

5. CALCULATION OF THE AVERACE ADJUSTMENT RATE: The Average Acdjusiment Rate snall be
determinec as follows:
3. The volumes of gas and of each type of 011 and coal fuel estimated to bSe used

for electric generation in each montn of the Forecast Period," expressec in

millions of Bty and the volumes of gmotherma) production in each momth of the (D)

Forecast Period, expressed fn kilowatthours, shall be multiplied by the current

price of each as set forth below;

(1) The current price of gos fuel shall be the weighted sverage of a) the
51111ng price excluding markup and Q&M expense for those therms of gas ysed
to generate energy for off=system sales and b) the C-55 gas rate for the
remaining therms of gas used To genmrate energy for electric sales during
the Forecast Period.

The ¢urrent price of low sulphur fusl o011 (LSFO) shall be the estimated
price computed on & Tast={n firsteout (LIFO) method in each month of the
forecast period using the estimated replacement price of LSFO during the
forecast period ond the estimated additions and withdrawsls in each such
month, .
The ¢urrent prices of of1 and coal fuel, other than LSFO, shall be the
estimated average cost 1n dollars per million Bfu of esch type from
inventory (CPUC Account No. 157, Fuel Stock) computed as of the end of the
month prior £0- each month of the Forecast Period, using the estimated
replacement price of each type of such fuel during the Forecast Perfod and
the estimated additions and withdrawals in each such month.
The cyrrent price of geothermal energy 3ha)) be the estimated average
prices per kilowatthour of geothermal plant output {(including payments for-
effluent disposal) of producers effective for production during the
Forecast Period, : col
‘ ' : {0).

Pluz: the total cost of purchased electric energy a3 estimated to be .recorded ‘

in the Forecast Perfiod in CPUC Account No. 555, Purchased Power, inctuding -

payments for Auxiliary Power Seurces (APS) and purchases from Cogenerators and
Small Power Producers; Less: the amount of revenue estimated %o be bfliTed
during the Forecast Period, excluding QUM at the contract rate, for off-system -
saless : ‘ ’ )
Plus: an-sdjustment to reflect the revenue requirement associated with fuel oll
inventory estimated for the Forecost Period; : '

Plus:  the fuel ofl contract facility charges estimated to be recorded during
the Forecast Period; : ‘
Plus: cthe fuel.oil contract underl{ift payments estimated to be recorded ¢uring
the Forecast Period: C ‘ . '

Less: 91 percent of the amount of gains (or plus 91 percent of the amount of
Tosses) on the sale of fuel of) and adjustments thereto estimated to bDe incurred
during the Forecast Periody o : ) :
Plus: cthe estimated payments to others during the Forecast Periog for water
used tn the Ytility's hydroelectric production; :

-
»
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PREL {MINARY STATEMENT

(Continueg)
B. ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Conttd,)

5. LCULATION OF THL AVERAGE ADJUSTMENT RATE: (Cont'd.)

Pe Plus: the estimated fair value of electric energy progucec guring precommerciatl
testing of any gemerating facility.

f. Less: nine percent of the sum of 5{a) through S(h} above;

J- Plus: an adjustment to reflect 91 percent of the revenue requirement associated
with excess fuel of) inventory estimoted for the Forecast Period;

ke Plyus: the estimated amount to be recovered during the Forecast Period pursyart
to the Diadlo Canyon Settlement Agreement, as described {n partg 6.¢. below.

1. The net of 5(a) though 5(k) above shal) be allocated o the sales subject %o
this ECAC provisiom during the Forecast Perfod in the manner set forth in term
6(3) below:
PJ'E,;.,- 91 5ercent of The sum of 1/24 of the CPUC juriscictionalfzec fuel
011 inventory (FO)) writerdown amount on Janvary T, 1987 t0 be amortired during
the forecast period. '
Plus: 91 percent of the zum of the monthly interest on the average balance in
the FOI write~down ECAC subaccount at & rate equal %o 1/12 of the balancing
account Interest rate during the forecast period.
Plus: ony estimated dedbit balance (or less any ostimated credit balance) im the (1)
Energy Cost Adjustment Account as of the Revision Date, sdjusted to amortize
3uch balance over the appropriate periods ‘ L
the net of ftems 5(1) through S(o) above, increased 1o provide for Franchise fees (1)

- ond Uncollectible Accounts Cxpense, shall be divided by the Foerecast Periog

kilowatt=hours of applicable Jurisdictional sales.w

6. ENERGY COST ADJUSTMENT ACCOUNT: PCLE zholl maintain an Energy Cost Adjustment (7).
Account. Entries shall de made ©o this account ot the end of each month as follows: g
0. A dedit entry equal to 91 percent of the algedbraic sum of the following {tems:
(1) The actusl cost of gas used to gonerate electricity for offasystem sales 4%
the bil1Ving price (excluding markup and O&M), the remaining gas used to :
generate olectricity st the $=55.94s rate, 011, and coalww used for the N
generation of electricity during the month, such €ost to {nclude underldft
eng facilities payments to fuel oiV auppliers and 91 percent of ony gaias
or losses from fuel oi) sales; .- S
Plus: The actusl costs of purchased electric and geothermal and other
steam onergy, such cost to include purchases from Cogenerators and Smoll .
Power Producers, during the month; i
Less:  the amount of revenue, excluding OLM at the contract rate, billed
during the month for off-system sales.
Plus:  The actual costs of transmission of electricity by others
{wheeling), excluding nonvariable payments for continuing transmission
- services: ' . R : :
Plus: The recorded fuel expense during the month associated with fuel
receipts in poyment for electric service;

) (C‘ohc\: nued)
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. PRELIMINARY STATEMENT
{Convinued)
8. ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Cont'e.)

f. ENERCY COST ADJUSTMENT ACCOUNT: (Cont ')

(5) Plus: The carrying ¢osts om fual oil1 in inventory at the raze egual oo
1/12 of the {nterest rote on bonker's acgeptancey (top-rated, three momzhs
for the previeus month as published in the Federdl Reserve Statistica)
Release, C.13, or {ts successor publication applied to 6.107 million
Barrels ot $74.19 per barrel; :

(6) Plus: Payments to others for water used in PCLE's hydroelectric
production;

(7) Plus: The fair value of electric energy produced during precommercial
testing of any generating faciliey.

A credit entry equal to the amount of reveaye b117Ted ¢uring the month under <he

Adjustment Rates excluding the -allowsnce for Franchise Fees and Uncollectible

Accounts Expense; i

A debit entry equal to 91 percent of the product of 1/12 of the balancing

aCCOuNt interest rate and the rocorded inventory leve! {n excess of )

€.107 miT1ion barrels of 514,19 per barrel, :

A debit entry equal to 91 parcent of the product of 1/12 of the baYancing

account fnterest rate and the ¢ifference bDetween the average inventery value per

berrel and 514.79 multiplied by the number of Sarrels in {Aventory, -

A debit entry equal to 97 pereent of 1724 of the CPUC jurisdictionalized FOI

write=down amount on January 1, 1987.

A debit entry equal to 91 percent of the interest on the average of the balance

in the FOI write=down ECAC subaccount at the beginning of the month and the

balance at the end of the month at a rate equal to 1/12 of the ECAC balancing

account fnterest rate. . ) E ‘ :

A debit entry oqual %o the amount 3llowed to recover the costs of owning “and . (N)

operating the Diablo Canyon Nueclear Power Plant a3 specifiod in the N

Qfablo Canyon Settlement Agreement. This dedit, whether computed {n accordance

with (1) or (2) deYow, shall exclude the allowance for Franchise Fees and

UncollectibTe Accounts Expenze and 3hall not be less than zere.

(1) This amount shell be computed as:

(6) the net gcnerat10n~from-Dfab?o'Canyon~dur{ng the month myultiplied by
the price in effoct as defined in Paragraphs 3, 4, and § of the
Lleblo Canyon Settlement Agreomenty . i '

{b) minus the amount of the DfabYo Canyon Basic Revenue Requirement,
defined in Paragreph 7 of the Diable Canyon Settlement Agreement,
included fn PCLE's Baze Revenye Amount, described in pare D of the
Preliminary Statement, recorded in PCUE"s Electric Revenue Adjustment
Account for the month. : ‘ ‘

PCLE shall record ot the end of the calendar year an adjustment to this

Energy Cost Adjustment Account, {f nocessary,. such that the cumulative

smount recorded for the calendar yesr shall be the greoter of (a) the-

ameunt which would result 11 this computation were made based solely on the
anhuel net generation from Diablo Canyon minus the annyual Diablo Canyon

Basic Revenue Requirement, or {b) zero.

{Continued)'

Jdderce Lotter M Isstiec by Dt Frloel
Diegisicnt Moo Gordon R, Smith Bpetre
‘ viee President . Neseditienr \es

LFinenee ened Retey

QLAR2S (CO4) p, &




A= 0u=014, Acdu~Us-045 APPENDIA D

t - 2acifi d Flectric Ce el 1M Nhoer Ao,
y . 3 l 1] ,

rV‘, = Inc:f:t Guas and Electric Compe. m Cangerling Cal 106 oot A

A QN s Frencisco, ol

‘ ‘ PRELIMINARY STATEMENT
(Continued)
B. CNERCY COST ADJUSTMENT CLAUSE (ECAC) (Comt'd.)

6. ENERCY COST ADJUSTMENT ACCOUNT: (Cont'c.)
(2)  If PCLE has notified the Commission that the floor provision of Paragraoh 9 (N)
of the Diablo Canyon Settlement Agreement Mas been invoked, the smount of
this debit shall be computed as:
(a) the net generation from Diablo Canyon (both generazing units) during
the month Nad the plant operated at the capacity factors set forth in
Paragraph 9B of the Diablo Canyon Settlement Agreement, muitfplied by
the prices in effect as defined in Paragraphs 3, 4, ang 5 of the
Diablo Canyon Sett)ement Agreement;
minys the amount of the Diablo Canyon Basic Revenue Requirement,
cefined ¢n Paragraph 7 of the Diablo Canyon Sett!ement Agreemens,
included {n PCLL's Base Revenye Amount, described in part D of the
Preliminary Statement, recorded in PCLE's Electric Revenue Adjustment
Account for the month,
he A credit entry equal to the amount computed in part 11.b. below, reflecting
repayment of revenues which may be received by PCLE pursuent to the floor
provisions (Paragraph 9) of the Diablo Canyon Settlement Agreement.
A debit or cregit entry to adjust, {1 mocessary, the total energy ¢osts o be
recovered through the Annye) Emergy Rate due to variations in ret generation
from Diadblo Canyon, pursuant to Paragraph 8 of the Dfablo Canyon Settlement
Agreement. This entry shal) be made ot the end of the AER Forecast Perfod and
shall be & debit {f Diablo Canyon net generation during the period was Tess than
the adopted forecast and o credit {f the het gencration was grester than the
adopted forecast. This entry shall be computed as the product of the
Jurisdictional factor adopted for the forecast period times 9 percent of the
product of the average utflity=electricity=generation gas rote adopted for the
Forecast Period times the system average heat rate adopted for the Forecast
Period times the diffarence between the recorded not generation from '
Dfablo Canyon and the estimated net generation from Diadle Canyon previously _
adopted for the Forecast Perfod. : " N,
The components of the formula described above will be dotermined in each ECAC  (N)!
application, ‘ : ‘
It fs intended that this sccount reflect only the batances to be amoreized by {N)y .
rates for sales to which this Energy Cost Adjustment Clause applies. For the {n
purpose of determining entries to the Energy Cost Adjustment Account, B
Ttems 6(a), 6(c), 6{d), 6(g), 6(h), and 6(1), above, in &0y month shall be (T)
pro=rated to applicable jurisdictional energy sales* by the ratio of such
Jurisdictional energy sales and energy sales under Federal Energy Regulatory
Commission jurisdietion,w excluding sales ossociated with any otf=system
transactions in 6(2)(2) and in 6{a)(4) above,

' (Con:inuecﬂff
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PREL IMINARY STATEMENT

(Continued)
B. ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Comt'd.)

6. ENERCY COST ADJUSTMENT ACCOUNT: (Cont'd.)

ke A cebit entry equal to interest on the average of the balance in this account at (7)
the beginning of the month ang the balance in this account after entries 6(a)
through 6(i) above, and adjusted as stated im 6(j) above, {7 the average bolance (T)
is debit (creait entry, 17 che average balance i3 credit), at & rate equal %o
1712 of the interest rate on Commercial Paper (3 months) for the previous month
a3 published {n the Federal Reserve Statiztical Relesse, C.12, Should
publication of the interest rate on throe~month Commercial Paper be
discontinued, faterest will 50 sccrue at the rate of /12 of the previous
month's {nterest rate on Commercial Paper, which most closely approximates the
rate that was discontinued, and which 15 published 1m the Federal Reserve
Stotfstical Release, C.13, or 1ts successor publication.
The balance in thiz account 1s subject To annual adjustment to implement the (7
Earnings Limitetion Provision, set forth fn item 10 Delow. Any such. adjustment . .
shall include one=half yoar's {nterest ot the annual average o the monthly ‘
interest rates applicadble to this account.

7. ANNUAL ENERCY RATE (AER): The AER sha!l be determined as follows:
a. Nine percent of the net of 5,a, through 5.h. above:
b. Plus: nine percent of the sum of 1/24 of the FOI write=down amount £6 be
amoreized during the forecast period;

|
l
!
l
|

o

(Conti nu.ejc‘!)'
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PREL [MINARY STATEMENT

(Continued)
B. ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Cont'q.)

¢. Plus: nine percent of the zum of the monthly interest on the average balance in
the FOI write~down ECAC subaccount at a rate equal 0 1/12 of the ECAC balancing
account interest rate during the forecast period.

The ret of 7.a. through 7.c. above shall de allecated %0 the sales subjecs o
the ECAC provision during the Forecast Period im the manner set forth in term 6.g.
above snd increased to provide for Franchise Fees and Uncollectible Acgounts Expense,
shall be divided by total sales auring the Forecast Per{od.

TIME AND MANNER OF FILING: PCLE shall file an application for aythority to place
into effect revised Adjustment Rates with the California Public Utilieies Commission
on or before April 21 of each year with respect to the August 1 Revision Date and
December 3 of each year with respect to the February 1 Revisiom Date. Eaeh sueh
Ti1ing shall be accompanied by & report which shows the derivation of the rate to be
applied.

ANNUAL REVIEW OF REASONABLENESS: In conjunction with the f{1ing for <he August 1
Revision Date, PCLE shall file with the Commission on -April 7 of easch year, 3 report  (T)
on the reasonadbleness of recorded fuel and energy Costs and other energy~

related costs includable 1n the Energy Cost Adjustment Accouns curing the

twelve=month period ending Januery 31 of each year.

10. EARNINCS LIMITATION PROVISION:

4. PURPQSE: The purpose of the Earnings Limitation Provisiom i3 %0 place a
limitation on the amount of pretax earnings voriations which the Voility may
experience due to ynforecast ehergy ¢ost changes,

DEFINITIONS:

(1) CAPITAL RATIQO FOR COMMON EQUITY: The Capital Ratio for Common Equity is
the rote adopted 1n the Commission's most recent general rate decision with
respect to PCLE, applicable for the Record Period, which reflects the (T)
common equity component of the capital structure. .

RATE BASE: The Rote Base is the sverage California jurisdictional rate
base adopted by the Commission in the MOt recent general rote decisions -
with respect to PCLE, applicable for the Record Period, adjusted to reflect (T)
ohy changes in rate base adopted by the Commizsion in other decisfons that -
.affect rate base. : ‘ :

RECORD PERIQD: The Record Period 1s the 12 calendar month period ending on
July 37 of each year,

CContinued),:.
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PREL IMINARY STATEMENT

(Continyed)
€. ENERCY COST ADJUSTMENT CLAUSE (Cont'd.)
10. EARNINCS LIMITATION PROVISION: (Cont'd.)

€. EARNINGS LIMIT: The Eornings Limit shall be caleulated as follows:
| = RB x CRaz x 0.0140, where: | = Earnings Limic, RB = Rate Base, CRC -
Capital Ratqg for Common Equity, and 0,0740 » the 140 basis point cap gn
veriations in pre=tax return oA common equity adopted by the Commission in
Decision No. £3-08-048.

EARNINCS LIMITATION AMOUNT: PGLE shall calculate annually the Eornings
Limitation Amount e be included in the ECAC Ealancing Account. This amount
shall be determined from the Tollowing caleulations:

{1} Nine percent of the CPUC Jurisdictional recorded total fuel and purchased
power COsts and other energy=related costs applicable for tnclusion in the
AER during the Record Period, 1ncluding the adjustment described in item
6{1}) above: ‘

kess:  the amount of revenue Hilved uring the Record Period under the ALR,
not Including the allowance associated with Franchize Fees and
Uncollectible Accounts Expense;

If the net of ftems 10{d){1) and 10{d).{2) above {3 a posftive amount, 1t
3ho11 be reduced by the Earnings Limit. 1f ehis caleviation produces o
positive ameunt, such amount shall be the Earnings Limitation Amount to de
dedited to The Erergy Cost Adjustment Aceount. |f this caleuTation
produces 2 negative amount, no entry shall be made to the Energy Cost
Adjustment Account. If the net of {tems 10(e) (1) and 10(d)(2) above {5 o
negative amount, 1t shall be {ncreased by the Earnings Limit. 1f en{s
caleulation produces a negative amount, such amount shall be the Larnfngs
Limitation Amount to be credited to the Energy Cost Adjustment Account, If
this caleulation produces a positive amount, ne entry shall be made to the
Energy Cost Adjustment Account.

1. PCLE 3hal) maintain a memorandum account that will accumylate any revenues received (N) -
by PGLE pursuant to the floor provisien (Paragraph- 9) of the Diadloe- Canyon. Settlement
Agreement and any amounts of sueh revenyes returned to ratepayers, If PCLC not{fies
the Commission that the floor provisions have been iavoked, entries to the sccount
shall be made at the end of cach calendar year 3z follows:

3. A credit equal %O the amount by which the floor revenue debited to the Energy
Cozt Adjustment Account, pursuant to part 6.9.(2) sbove, exceeds the amount that
would Nave been debited to the Energy Cost Adfustment Account pursuant to
part 6.¢.{1), above, based on net generstion from the Diablo Canyom Power Plant
during the year, excluding the limitetion that the computatfon in part 6.9.(1),
above, not be Tess tham zero, _ (NY

(Conc4nuecJ )
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PRELIMINARY STATEMENT

(Consinyed)
B. ENERQY COST ADJUSTMENT CLAUSE {Cont'd,)

11. (Qont'd.)

B. A dedit equal o one=nalf of the net generation at the Diable Canyon Power Plant
that is ip excess of net generation ot a 60=percent capacity factor myltiplied
by the price effective for the yoar as specified in Paragraphs 3, 4, ond 5 of
the Diablo Canyon Setelement Agreement. This computed amount {3 the minimum
that must be debited to the memorandum account. PCLL has the optionm of cebiting
2 lorger amount. The amount of this debit shall de limited, 1f necessary, to
that amount required to bring the net balance in this memorandum account o
zero.

A ¢redit equal to the interezt on the average of the balance §n this memorandum
2CCOUNT 8L the beginning and at the end of the year, computed at the {nterest
rate on 10=year single A utility bonds a3 listed in the 123t fssue of Moody's
Bond Survey published in the year in which the floor provision i3 invoked.

PCLE shall credit the Energy Cost Adjustment Account with an amount equal to the
dedit descrided in pare 11 +Dw, above. This credit {5 the repayment of revenyes
received by PCAE pursuant to the f1oor provizfon of the Ofablo Canyon Settlement
Agreement,

'Excepc (a) for sales for vnieh peyment {5 made {n fuel. Sales under Federal Energy Regulatory (L)
Commission jurisdiction, where yseq herein, ahall be acjusted by m1tiplying such sales by the
ratio of Colifornia jurisdictional sales (excluding the foregoing exceptions) a3 o fraction
system generation for such sales te Federal Jurisdictional sales as a fraction of system
generation for such sales, - : '

L 4 , X . .
Excluding fuel receipts in payment for electric service,

. Cedrrce Loetter N
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APPENDIX E

' ' Table 1~1

Comparicon of Performance Baced Pricing With
Traditional Cost of Service Ratemaking

Nominal $ Millions

Performance Based Pricing Traditional
Fixed Escalating Teotal Cost of Service
Payment Payment Payment Ratemaking
(1) (2) (3) (4)

1985 $31% $311
1986 637 637
1987 A 656 656
1988 S174 $573% 747 707
1989 346 569 915 730
1950 346 634 980 2306
2992 346 707 1053 - 2316
1992 346 789 1134 ‘ 231¢
1993 346 879 1225 2319
1994 346 959 2304 2288
1995 346 997 1343 1366
1996 346 1037 1383 1376
1997 346 1080 1426 1363
1998 346 1.24 1470 ‘ 142
1999 346 1170 1516 1442
2000 346 1218 1564 1463
2001 346 1263 16L4 1489
2002 346 1220 1666 1529
2003 346 1374 720 1588
2004 346 1431 1776 1628
2005 346 1489 1835 1710
2006 346 1850 1896 1760
2007 346 1614 . 2960 1826
2008 346 1680 2026 1901
2009 346 "A749 2095 1984
2010 346 1821 2166 2078
2012 346 1895 2241 L2184
2012 346 1573 2319 - 2305
2013 346 2054 - 2400 2448
2014 346 2138 2484 2624
2015 233 1502 ‘ 1735 2556
2016 34 230 264 2084 .
1985 NPV at 11.5% $10,041 $12,601

NPV Difference

» Includes DCAA payment for lst half of 1988.

(END OF APPENDIX E)
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APPENDIX F

Table 1-2

Comparison of Performance Based Pricing Wi

Traditional Coct of Service Ratemaking
1988 Present Value $ Millions

Traditional Cost

Pixed Escalating Total DCAA Amorxtization

19€5
1986
1557
1988
1989
1990
1991
1952
1993
1994
1995
1996
1997
1998

1999

2000
2001
2002
2003
2004

2005
2006

2007
2008
2009
2010
2011
2012
2013
20124
2015
2016

Total

Pa.yment Pay‘m ent Paymen‘:.
(L (2) (3y

$31l $311

571 57

527 527

$413 539 © 510
368 592 473

368 569 132

368 548 1205
368 529 1083
368 513 971
360 {90 - g59
326 - 452 460
313 418 416
292 - 386 377
273 357 343
330 314

306" 286

283 261

262 240

242 224

225 206

208 194

2193 179

179 167

166 158

154 146

143 137

132 129

123 122

114 116

106 112

66. | 99

9 7%

1985 NPV €11.5% 10,041 $12,601

(END OF APPENDIX F)
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of Service

Cunmulazive

Difference

(5)
$0
0

0
-29 -
-143 ]‘
621
279
1832 ¢
2289
2659
2667
2665

2656 . -

264%°
2625
2606
2584
2562
2544 ¢

2525

2511

2497 0

2485

475

2466
246

2457 -
2457 -
12459
2465
2498

2560 |
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APPENDIZX G
Page 1

REVENUE REQUIREMENT REVISIONS AND ACCOUNT ADJUSTMELTS
Pacific Gas and Electric Company
Diablo Canyon

Revenues. herein arxe on a CPUC-jurisdictional basis, including
franchise fees and uncollectibles (FF&U), except whexe noted.
Dieblo Canyon xevenue revisions will be incorporated into the
revenue reguircment used to set rates in PG&E’s curxeant ECAC
proceeding (A 88~-04~020 and A. 88 -04=057) . ,

A. se Ene e

Change to Base Revenue Amount:

Amount
($ million)

$ (201.600) Exclude Diablo Canyon noninvestment Tariff Sheet
expenses from Base Revenue Amount - 10539-E
and base rates

(12.141) Exclude Diable Canyon administrative Ex. 515, p. 49  (‘
and general expense:z from Base oo

Revenue Amount and base rates. ‘ ‘
+ 216 943 Basic Revenue Requirement. 1/ Rev. workpaper .
- dated 12/12/88

3.202 Total

1/ Caleculated at 11.04% rate of return (13.00% return on equity).if

Adjustment. auso‘
(1) Exclusion of nuclear'fugl expén;es in D.88-12-040
= $(99.791) million x 0.91 x 0.9774 x 1.00774
= $(89.444) million.

(2) Caleulation of. D;ablo Canyon energy purchase cost:s
In PG&E’s current ECAC casce the adopted level of Diablo Canyon -

generation for the August 1, 1988 - July 31, 1989 forecast peziod =

is based on a 67% full cycle capacity factor, 18 month ¢ cle
length, 12 week refueling outage and 146 gWwh generation Los L
during ramp-up at the start of cach fuel cycle. Durxng the ECAC

forecast period there is onc refueling outage forecast for Unit
2, but during calendar 1989 the one xcfueling outage: wnll be for =
Unit 1. That change to ECAC forecast generation is made herc.
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Operating cycle capacity factor

= [(1.5 % 365) / ((1.5 x 365) - (12 x 7))] x 67 = 759.14%.
Unit 1 capacity = 1073 MW; Unit 2 capacity =~ 1087 MW.
Calendar 1985 generation

= (1073 x (365 - (12 x 7))) *+ (1087 x 365)1 / 1000

. 13,116.6 aWh. x 24 x 0.7914 ~ 146
Calendar 1989 Diablo enerxgy price

s 0.0315 fixed + 0.05185 escalating = $0.08335 per kWh.
Calendar 15895 Diablo Canyon energy purchase cost

= 13,116.6 million x $0.08335 x 0.9774 ECAC juris. factor

= $1,068.561 million. '

(2) Independent Safety Committee revenue requirement

= $500,000 x (0.08335 / 0.078) x 1.00774 / 1,000,000
first year escalat;on FF&U

= $0.538 million.

(3) Changevto ECAC revenue requirement:

Amount
($ million)

S 762.712 Total

$ (89.444) Exclude nuclear fuel expenses. Calculation above |
1,068.56)  Enexgy purchase cost. Calculation above

(216.943) Exclude Basic Revenue Requ;xement Base Energy Rate . 7
Independent Safety Committee. = Calcul&txon,above 
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C. nu Ene Rate

Exclusion of nuclear fuel from AER revenue requirement
= $(99.791) million x 0.09 x 0.9774 x 1.00774
= $(8.846) million.
D. L) nyen Adijustmen nse

Revenue requirement will be reduced from the present
$472.856 million to zerxo.

E. " h ac

~Amount
($ million)

Base Energy Rate

‘ ECAC xate
® Si65e)  hen
+ (472. 856) DCAC rate

$ 284. 212 Total

These changes arxe relative to previously authorized
revenues, not present rate revenues. For this reason, revenue
changes may differ slightly from revenue changes reported f£ox
rate design purposes in coanection with PG&E'* current ECAC case.
Adopted revenues are not affected

2. gtgmgk;ng Agcount agjuﬁtmnnts ggz he gg;;od July 1. 1988 =

Account adju stments herein are on a CPUC-jur;gdzctmonal
basis, identified as including or excluding FF&U as approprizte
Note that the ERAM account and AER revenue requirement include
FF&U, but the ECAC and DCAC accounts do not. Individual account
adju.,tmcnt.u for interest chaxges are not shown, but PGSE should .
incorporate intexest charges in its calculation of the net
adjustment, including interest at the ECAC account rate on AER
revenues billed to customers.

The intent of the adjustments is to compute a single ECAC
account entry to reflect revenue impacts on PG&E as if the :
settlement were effective July 1, 1988. Many of the calculations |

. are only lllustrat;ve, awa;tlng ava;lab;lxtj of recoxded data.




A.84-06-014, A.85-08-025 ALJ/RAB/fs

AP2ZNDIX G
Page 4

A. ERAM Account

For the July 1 -~ December 31, 1988 pexiod the ZRAM
account balance must be adjusted to exclude debits for
noninvestment cxpenses and administrative and general expenses,
and to include debits for the Basic Revenue Regquirement.

(1) Debits to the ERAM account are recorded by using the
monthly distxibution factors shown on Tariff Shect L0143-E:
July 0.091 Octobex 0.082
August 0.092 November 0.080
September 0.090 December  0.082.
The total for six months is 0.517.

(2) Annual revenue requirement for noninvestment
expenses is $201.600 million, including FF&U, per Tariff Sheet
10539=E. Stipulated annual administrative and general cxpenses
embedded in the Base Revenue Amount are $12.141 million, also
including Fr&U, per Ex. 515, p. 49. '

(3) The CPUC-jurisdictional Basic Revenue Requirement
for 1988 is $110.529 million, which must be multiplied by two to
be put on an annual basis. The amount is from Ex. 515, Tab Hl.

(4) Net ERAM account adjustment

= 0,517 x [~ $201.600r- $12.141 + (2 x $110.929)) million
= $ 4.196 million, including FF&U. .

This cglculatibh does not requixe updating for recorded data.
B. ECAC Acgount | ’

The ECAC account balance must be reduced to exclude
nuclear fuel expenses, increased for Diablo Canyon enexgy

purchase costs;, and reduced to exclude the Basic Revenue
Requirxement. : '

(1) Nueclear fﬁel‘adjustmchts_will equai recor&ed monthly‘_f'

ECAC account entries, not revorded total expenses. The account
entries are egqual to recorded expenses times the monthly recorded
ECAC jurisdictional factors times the authorized ECAC fraction.
The ECAC fraction is 0.91 from July 1 to Septembexr 21, 1988 and
1.00 thereafter, due to the suspension of PG&E’s AER oxdered by
D.88~09-036. The adjustment excludes FF&U.
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(2) Monthly Disblo Canyon cnergy purchase costs will be
the recorded net generation by the plant times the recoxded
monthly ECAC jurisdictional factors times 7.8 cents pex kwh.
This adjustment includez FF&U, as confirmed by the settlement
proponents at the October 12, 1988 Technical Meeting.

(3) The six month adjustment for the Basic Revenue
Requirement exactly offsets the ERAM account adjustment for that
factor, including Fr&U, and is:

= 0.517 x 2 x $(110.929) million
= $(114.70)) million.

C. nnu n

The general approach for this adjustment is to calculate
the fraction of AER revenue requirement that is due to nuclear
fuel, then multiply that fraction by billed AER revenues for the
adjustment period July 1 - September 21, 1988. This' adjustment
requires recorded billing cata from PG&E and includes FF&U.

The nuclear fuel fraction of AER xevenues is calculated
from the adopted revenues in Appendix B to D.87-11-019, which was
in effect for the entire adjustment period. From that decision,
the AER allocation of enerxgy expenses is $134,573,000, of which
nuclear fuel is 9% of $114,562,000. Therefore the nuclear fuel

fraction is:
= 0.09 x $114,562,000 / $134,573,000 = 0.0766.

The net AER adjustment, including FF&U, will be 0.0766 times
billed AER xevenues for the July 1 - September 21, 1983 period.

D. J n stmen g

This rate element will be terminated by the settlement.
The DCAC account books jurisdictional revenues, excluding FF&U,
but the DCAC rates include FF&U. Therefoxe the net adjustment
will be the DCAC billed revenues for July 1 - December 31, 1988
period, and it will include FFaU. o
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E. Summarv of Adjustments

o A I S A P S G S A Y S S S S G D G S S G S S el S P e S S S A AR e e S e e

Amount ($ million)

Including Excluding Rate Element

Base Energy Rate (ERAM)

Nuclear fuel ~
4 Diablo Canyon energy puxchase
(114.701) 2/ Basic Revenue Requirement
[subtotal) [subtotal] Subtotal ECAC adjustment

2 AER
+ %f 2/ DCAC

{total) [total) . Total

2/ Amount to be determined by application of FF&U factox of
1.00774 to amount in other column. Multiply or divide as
appropriate.

3/ amount calculated from recorded nuclear fuel expenses.

4/ Amount calculated from recorxded plant generation.

5/ Amount calculated fxom billed revenues.

The net adjustment to the ECAC account will be the total
in the second column of this table. Rates to refund or amortize
this amount shall be set in subsequent ECAC proceedings, over a
pericd not to excecd three years. _

F. Advice riling

PGS&E. shall make the net adjustment to the ECAC account as
soon as the necessary data are available, but no later than
January 31, 1989. PG&E shall so notify the Commission and all :
partics to thic procecding by advice filing within 30 days of the
date of the adjustment. The advice £L{ling shall include work
papers to derive all amounts in the manner shown above, including -
interest charges. : ‘
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3. ; heet Revigions

The tariff sheets in Exhibit 93,302 modify the tariff sheets
attached to the Impleomenting Agrecment. They in turn should be
revised to include the Diablo Incxemental Enexrgy Rate (DIER) in
the annual AER adjustment formula.

(END OF APPENDIX G)
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COMPLIANCE REQUIREMENTS
Pacific Gas and Electric Company
Diablo Canyon

1. Reporting

Pacific Gas and Electric Company (PG&E) shall annually file
with the Director of the Commission Advisory and Compliance
Division (or its successor) a Diabloe Canyon Compliance Report,
which shall include all information shown below. The report
shall be due Maxch 31 of each yeaxr, commencing in 1989 through
the year after both plant units are xetired or abandoned.

.For purposes ¢f the xeport, the "historical" format requires
annual reporting of data from the previouvs calendar year and all
prior years, commencing with commercial operation dates of each
plant unit, preferably in the form of tables to be updated each
year. “"Event™ oxr "one time" formats regquire reporting events or
data from only the previous or current year, without showing
prior year data. All calendar year 1988 data should also be
separated into periods before and after July 1, 1988, the
effective date of the settlement pricing provisions.

This appendix shows minimum reporting requirements. PG&E may
reoxrganize the data or revise the actual reporxt formats as
convenient.

2. Productjion

All production data shall be in the historical format through
the end of the previous year, showing unit by unit data’ and
summary data for both units where those summaxies have meaning.

A. Cycle information

(1) Cycle number;
(2) Refueling dates
&. Beginning of refueling outage,
b. Start of next fuel cycle or date of abandonment
or retirement:
Refueling outage duration (days): )
All other outages of zexro net production at either
unit lasting 15 days or longex; report dates,
durations, and brief descriptions of causes and
- remedies. -
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B. Energy production, showing production during summer peak
pricing periods (as defined by the Settlement Agrecment), nonpeak
periods, and annual totals.

) Recoxded gross gWh;

} Recoxded net gWh;

) Adopted nct gWwh in ECAC forecast; show data foxr each
ECAC period in the yecar and annual total. Note the
basis for the ECAC forecast: operating or full
cycle capacity factor, cycle duration, refueling
outage duration, ramp=-up losses, etc.

C. Recoxded capacity factors, both full cycle and operating
cycle. Note data compiled for incomplete fuel cycles.

(1) Annual; . X o
(2) Since start of cycle, even if refueling outage has
not yet begun.

D. OQff-system sales of Diablo Canyon energy to regular non-
jurisdictional customers and due to hydro spill
conditions.

3- STMCE . (=3 o

For the one previous year and the current year only, report
annual values and % increasez f£rom the last year. Show dates:
when CPI values are xeported, adopted, ox made effective.

A. CPI forecast in ECAC proceeding.

B. TFirst report of recorded annual CPI data.

€. All adjustments prior to deadline for use in pricing.

D. Later adjustments too late for use in pricing formula.
Exicing. Use historical format through the currént year.
A. Price ac forecast in ECAC procceding.

B. Price‘ultimateiy-applicdble for the yeax.

€. CPI vaiues~ﬁlt£mately applied to pricing formula.

D. CPI % increase from last year.
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5. Revenues. Usce hiztorical format oxcept where noted.
A. Basic Revenue Requirement through the curxent year.

(1) Annual values;
(2) Current year recsults of operation (on one time
besis), showing authorized rate of return and rxeturn

on equity; in 1989 repoxt also report the 1988
results of operation.

B. ECAC forecast revenue requirement (exciuding Independent
Safety Committee) foxr each ECAC forecast period in the year, and
weighted average. Show dates and applicable jurizdictional.
factors through the most xecent foxocast period.. A
C. Diablo Incremental Energy‘Rate~(DIER) as adopted in ECAC

proceedings, through the current ycar. Show proxy value in 1989
report.

D. Recorded ECAC debits for pricing formula revenues.

(1) Monthly entries for previous yeear only
. a. eoxpense debits excluding interest charges;
b. Jjurisdictional factor for that month;
¢. applicable interest xate. :

Historical basic data :
a. annual total debits excluding interest chaxges;

b. annual weighted average (by numbexr of days) of
monthly interest rates;

c. annual weighted average jurisdictional factor.
E. Independent S@féty Committeec. Use historical format.

(1) Maximum revenue requirement using CPI foxecast in
ECAC proceeding; _ - o

(2) Maximum revenue requirement ultimately applicable
for the year; : C '

(3) Annual recorded expenses.

6. Annual AER Adjustment
A. One time basis for previous year.
Formula inputs;

(1)
(2) Data soux¢es;
(3) Calculation ¢f amount.
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B. Annual adjustment amount, in historical format, noting
sign convention.

7. Eloox Raymonts
A. Historical record of specified capacity factor.

B. Historical rccord of key floor payment activities with
dates and notes on whether automatic or elective.

(1) Invoking of trigger:;
(2) Floor Payment Memorandum Account (FPMA) repayments.

C. Event format report of floor payment activitics relating
to previous year production cxcluding intexest charges.

(1) Dates; | ,

(2) Calculation of floor payment amount;

(3) Attach copies of lettexs invoking elective ox
explaining automatic triggers ox repayments.

D. Historical record of annual FPMA transactions. Note if

automatic or clective.

)y Account debits from floor payment  triggers;
) Repayments;

)  Interxest rate for each payment;

) Interest charges for each payment;

) Account balance. '

8. Abandonmont Acgounts

A. Historical format report of annual account transactions
showing capital additions on a total plant basiz and the non-
equity share account entries. Note jurisdictional basis.

Annuval entries;
Interest rate;
Interest charges:;
Account balance;
For previous year only, show the basis and
computation of the non-equity share of capital
additions; _ , : :

B. For previous year only, show CPUC authorized non-Diablo
capital structuxe, including capital xatios, costs, weighted
costs, and total. ‘ ‘ :

I/
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Monthly General Order €5 Reports

pG&E shall continue to file the monthly financial statements
required by G.0. 65, showing the following information.

A. Tncome statement and balance sheet for total company
operations. , -

‘B.. Income statement and balance sheet segregated among non-
Diablo Canyon operations (CPUC jurisdictional)., Diablo Canyon R
operations, and other non=-jurisdictional operations, which when -
combined equal total company operations. . - L

C. Rate of return on non-Diablo Canyon'operations, Diablo
Canyon opexations, and other non-jurisdictional operations.

D. Monthly'allocationAbetwéen non-D£abIo-Cﬁnyon and Diablo
Canyon for the following:z | o ‘ 3 , o

(1) Transactions affecting long texrm.debt accounts.
Transactions affecting preferxed stock accounts.
rransactions affecting common stock accounts. :
Transactions affecting retained earnings accounts.

2-.
3
4

" (END OF APPENDIX H)




A.84-06=014, A.85-08~-025 ALJ/RB/fs

[ ,

INDEX
Subject

6. Balancing Account ...c.scecvsccscccsccnsacacns
7. Basic Revenue Requirement ....eccceseccoccencss
8. Revenue Y Y E R XA N N A S S O N B L L
9. Floor ".-.-.-.........l-.-...'...-....-...-t-.
10. Decommissioning ..ccecececcecccccncsscncascrnns
11. Purchase Pollcy O W A AN N R N R R R

12. Segregation of COSES ..cccveerncrccncccrncccnasn
13. Abandonment RightS .cevccccceccrecnceccccacasns
14. Treatment After 30 YearS cceccecccccscacecones
15. Jurisdiccional Allocation ..cccccececrcccsccans
16’_. Safety .....ﬁ..‘l-‘l.....'.‘....‘.‘-..-.I.-...--.
17. Effect of Change in Agreement cescrscrsssasacs

X. Further stcuss;on cesescectasesansrsassssracnnoesmnan

Risk of Go;ng to Hearing ........‘C...............
1. The Hosgri Fault cececccececcprenccnosccccascnns
2. The Mirror Image Error. ....-%C................
Timing of the Settlement .......ccceccecccocnnenes
Amount Offered in Settlement ... ..ccececesecccecncs
Capacity FACLOY cecvvevreccccrnncrfocssncsscaveoncace:
Shlfting Of operatlng RlSk .---.n.‘-.-u..a-.-.-..-.'
Shutting Down Diableo Canyon ..J/-.ceccesvnvoasreccans
Rate Rellef .’.....’.D...ﬂ.l.-.-. - 8 e reesessdesedass
) Hearing COB‘tS P X X -.-.-.-m.—loso..--ncn
Annual Energy Rate (AER) Adjuptment cececevececons
Ratemlnq --.-.w----—----v----.o--&oo-t-u.b----.-
Intervenoxr Compensation esrefecsecamrrcsnnesenanas

Findings of ract secsssseavesrEnessnsrasestosnssmssnesananann

conCIuSJ.Om ot mw ..-.-ttt...-..9-.....f.--..---...-.-o-....nn

ORDm .......'.-‘.I....--..I'.I..-.‘.ll l.’.t-...--.---.---cn'-.--.

Appendix A
Appendix B
Appendix C
Appendix D
Appendix E
Appendix F
Appendzx G
Append;x H

- Appearances

Proposed- Settlement Rul s
Settlement Agreement g
Implementing Agreement | .
Performance Based Pricing Comparison - Nominal value o
Performance Based Pricing Comparison = Present value:.
Revenue Requirement Revisions and Account Adjustments
cOmpliance Filing b




A.84-06-014, A.85-08-025 ALJ/RB/fs «

® IRDEX
Subject |

6. DBalancing ACCOUNT ..ccvevrsnsacrcsrrosscccscve
7. Basic Revenue Requirement ersesmcsnsacns
g'. ROVENUO ccveevevecracncsncrnmone crsrosescancsns
10. Decommissioning ... _
11. Purchase Policy ..e.cceencccnscs cecrsmrcsscssce
12. Segregation Of CO8LS ..c.cvrcvrrnsvrrencrenses
13. Abandonment Rights .
14. Treatment After 30 YEAIS .scresrcvrcrevsvcovecs
15. Jurisdictional Allocatxon ,
16.. safety
17. Effect of Change in Agreement ceesseeransan .ea

x. Further Discussion l'...-l...‘.t..U.......'OO...'........'

A. Risk of Going to Hearing ..... cesee cececomneasnanaa
L. Thﬁ HOBg’ri Pﬂ.ult cossmemensrEEme e asEsRaanES -
2. The Mirror Image EXror cccecenss 157 |

B. mg of the Sott QMANE cevecsocrsrccccvssanas 303162 ‘ .

C. Amount Offered in Settlement .- : 162

Do‘ cap&CitY chtor P A S X . - " ‘ 165‘1’

E. Shifting of Operating Risk: ..........._.....‘...-.—.-. 168

F. Shutting Down Diablo Canyon .......c..- eoreesvsees 172 0 0

G. Rate Relief ."...-ﬁ.’.OQ.....“.O‘.Q.......O...... 172 T

H." Heuing costs "-l-.-;-.‘.-..".-....'......-I.... 173 :w

I. Annual Energy Rate (AER) Adjustment ..... ccesenses 174 1

J. mtemg .....'.......'......‘........'.. . 176 “

X.  Intexvenox Compensation T YA U

L.  Comments ... esnsssmnmenes 178 .}
1. The Ploor Provision .........ccsece.. ceconcaces A8 N
2- DQCONSSiOmg ..t..l..o-......oo..o.o.o--a.. 182‘ ‘\ ‘
‘3‘-— S&fety comt‘te@ T Y T T R . 182‘ i
4- other O............................ ...... : ' - \

rmg‘ °£ ract sesnssem ....».. ‘ “ g : u-:ob-..‘--n-l—;on.A184:"‘ \:‘ _‘ ::"““

coml“im Of m .I..IN'I...IU.&.......'.’....-...—-.-.—-..tﬁ 190 ‘1

omm I............—.t...-..--...’..."..-...-..'...I...'..'... 191

Appendix A - Appea.rances

Appendix B - Proposed Settlement Rules

Appendix C - Settlement Agreement = . ‘

Appendix D - Implementing Agreement ‘
Appendix E - Performance Based Pricing COmparison - Nominal Value :
Appendix P - Performance Based Pricing Comparison - Present Value .
Appendix G - Revenue Requi:ement nevisions and Account Adjustments
Appendix H Cmnpliance r.'f.ling o :




A.84=06-014, A.85-08-025 ALJ/RB/fs

-

PG&E expects to operate at a much higher capacity factor. Each
percentage point change in lifetime capacity’ factor is equivalent
to approximately $100 million in equivalent disallowance.

Should the plant ﬁerform poorly, under the settlenent
PG&E is provided a minimum guarantee, known as a floor payment,
which assures it will receive revenue based on the prices set in
the settlement agreement at a 36% capacity factor. To the extent
PGS&E receives floor payments it must repay them from 50% of its
Diablo Canyon revenue when operating over 60% capacity. Should
PGSE fail to repay the floor payment by the termination of the

agreement for whatever cause, the. COmm1331on retains the dzscret;on ’

to order a refund. : - /

The settlement provides for a three person safety
committee to review PG&E’s adherence to«saféty'standards at Diablo‘
Canyon to be funded by PG&E and charged to/the ratepayers. The
initial budget is $500,000 a year, which /escalates over time in '
proportion to the escalation of the price of Diable Canyon |
electricity. There was strong opposition to the formation of the'fo
comnittee on the grounds that: -

i. the NRC‘preempts safet regulation,

ii. the committee has no

{ii. the committee is a sham and is merely an
attempt to appease the publicfs.safety
concerns. ‘ o o .
The decision finds tha JPG&E has a strong incentive to ‘\
operate safely and that the safety committee, when properly
staffed, should render worthwhi e service..
The decision finds- t this Commlsszon cannot tlx the
price paid for Diablo-Canyon
bind. future Commissions. Howe er, Yy findlng the settlement torbew

in the public interest we e ‘future cOmmissions to- uphold the ﬁel}7Mf

settlement and implement it.
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Right after the TMI accident, PG&E formed a study group
to study the TMI problem and consult with Westinghouse to discuss
its implications. PG&E also met with other utilities who were in -
the same boat as PG&E, i.e. those utilities who had aimost
completed their plants but had not receive/d an operating license.

The initial findings from the NRC's investigation into .
the TMI accident were issued in the rorm of NRC bulletins which
required operating plants to implement/procedures to prevent the
sequence of events that had occurred #t TMI. In July 1979, PG&E
submitted a response to the NRC as if Unit 1 was an operating"' ‘
plant which proposed various actions it would undertake to address
the concerns raised by the TMI accifient. PG&E’s management urged . . .
the NRC to treat Diablo Canyon as completed plant so that the newr A

TMI requirements would not delay“ e startup of the pl.ant. The NRC L "

did not do so.

In September 1979, the/NRC decided to resume 1:Lcens:mg onf”i

a limited basis for plants that did not have contested ln.censing
hearings. The licensing morato jum was ru:l.ly lifted in. I-‘ebruaqr

1980. However, the NRC did noJ prov;de -any: guidance on how and to
what extent TMI-related issues!could be raised and 1it1qated in the‘
hearing process. Alt.hougb thq ASLB rendered a favorable dec:.sion\ L

on September 27, 1979, the non—selsmic safety and env;ronmental
issues, which were those rela.'t:.ve to TMI, ‘were deferred. PGLE, to_-‘
no avail, pet:.t:.oned the NRC/to authorize Diablo Canyon’s l:Lcense
on the grounds that the 'TMI-related mtters were. generic. satety L
issues applicable to all pla&nts and that ASLB-'s review of the m B
issues was noet a prerequisme for licensing.. sy
In January 1980, the ‘NRC -starf issued its report on 'm:r )
The NRC staff prepared a revised list of m 1:.cen31ng z'equ:.remem:s_‘
which wa.s issued as NUREG-0694 in June 1980. At the same: tine,. the - .
NRC Commissioners issued their policy statement providing guidance »
on the litigation of TMI :!.ssues. The' intervancrs were successrul
in obtaining additiona.l hearings on :i.ssues related to the TMI .= f
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organization on their respective nuclear power plant projects.
Although Florida Power and Light used a project management
organization on their St. Lucie Unit 2, construction of this unit
did not start until 1977, and therefore is not comparable to Diablo
Canyon. PG&E’s approach to management was entirely consistent with
industry practice. When faced with the significantly changed L
circumstances of the IDVP in 1982, the new organizational structure
of the project completion team was appropriate.
The shortcomings of PGSE’S management of the project, as

alleged by the DRA, were refuted by PG&E which asserts that the DRA“j

did not spend sufficient time with PG&E managers to fully
understand the corporate culturxe of &E and the formal and
informal management systems used on ablo‘cAnyon. PG&E‘contends
that the keys to understanding the- y'in which PG4E managed ;ts
projects were the long stand;ng working relatlonshxps that had .
developed between its employees an' the team respons;bil;ty which
PGLE fostered. Contrary to.what @ DRA.asserts, the- managemenz
group assigned to Diablo Canyon vere capable indmvxduals and had
highly refined" methods for sche ling work, plannxng, renderxng

decisions, resolving problens, *eporting and controlllng costs, andr““

neeting objectives in a timely/fashion.
The PG&E working environment stressed the followmng

values to its employees: a cofipany-wide perspective of PG&B'sAgoai f“'ﬁ

of providing reliable, affordable service to its customexrs;’ ,“p
lifelong career commitment; graining and" professxonal development‘
opportunities; open and eff ctive commun;catlon, and- 1ndxvzdual
responsibility so as to imbue employees with a sense of
accomplishment when their 'rt of the work.was success!ully
completed. ' :

Under the dire ion and supervision of PG&E’s senior“w

otficers, the PG&E Engxn ing and Constxuction Departments~nanaged'ww‘

the design and’ constructi n of Diablo Canyon until 1982.  These two{ﬂ..
departments shared the r sponsibility for. managing the project, andf;f'
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was licensed for construction by the AEC in 1968. Diablo Canyon
was built to a seismic standard with a peak ground acceleration of
0.4g and a maximum spectral acceleration of 1.48g..11 Construction
continued on the plant during the evaluation of the Hosgri Fault
because PG&E did not believe that the fault would change the
maximun design earthquake magnitude forxr the plant.

The geology and seismolegy investigations of the Diablo
Canyon site met or exceeded the standards ozziractxce in existence
at the time. PG&E contends that offshore seismic profiling did not:
become a part of nuclear power plant siting/studies until 1970.. ﬁy
then, construction of Diablo Canyon Unit 1/was well underway, and '
Unit 2 was about to receive a construction permit. Additionally,?,
neither the AEC nor their consultants, tzf USGS and the USCiGS, -
thought that offshore seismic prorilmng as necessary.

~ As for the epicenter of the 1927 earthquake, PG&E stater
that Drs- Benioff and Smith’s reliance pon. the earthquake and
epicenter map prepared by the Californ a‘Department of Water
Resources in determining the location/of the 1927 magnitude 7.3
quake was reasonable. This.map roll ed the accepted finding o:’
Dr. Perry Byerly“about the source of/ the 1927 cuake. Although 1t
is now recognized that the 1927 ea quake did not occur at the .
'Byerly location, most seismolog;st:fh
awvay from the Hosgrl Fault and 25 to 45»mzles trom D;ablo-Canyon.

PG&E ma;ntains that ev if the ‘Hosgri Fault had been
identztled 4in the 1960’s through ffshore seism;c profiling, and
through a reevaluation of the location of the 1927 earthquake, as
capable of causing a 7.5 magnit?he earthquake, it would not. have
changed the original seismic design of the plant. Pr;or to.the

.
.

11 The San Onofre Nuclear Generating Stat;on Tnit 1 was.designed o
to a nominally higher ground acceleration. ' However, the seismic: - -
response spectra adopted at Diablo Canyon.were considerably higher';;
and more- conservative. R , ‘ IR

today place the 1927 eaxthquake;;ff”
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V. Policy and Ledal Issues

A. Standards Used in Review of
the Proposed Settlement .
This Commission has the authority under Public Utilities‘
Code §§ 451, 454, 457, 463, and 728 to determine and fix just and
reasonable rates for electric serxrvice. The CPUC can also establish
rates for an electrical corxrporation on a basis other than the
traditional method of allowed rate of return on undepreciated N :
capital costs. (Public Utilities (PU) Code § 463(a); Re Palo Verde -
Nuclear Power Plank D-87-04-034, p. 17.) . -
In recognition of alternative methods of establishlng

rates, we had been considering the adoption: of settlement procedure”"'

rules as set zorth in Rulemaking proceedings R.8 4—12—028. By'ALJ
Ruling of June. 27, 1988, the presiding ALT ruled that the
reasonableness of the proposed settlement would be reviewed
according to- the proposed settlement procedures in R-84-12-028.‘,
A settlement which proposes an.alternative torm of
ratemaking is not a case of rirst impression for us. We have
prev;ously adopted ratemaking treatment based upon a stipulation .
between the CPUC staff and a utility. In/D.86-10-023, as modlf.ied'“
by D.87=-04-034, we adcpted the stipulated ratemaking treatment .
proposed by the staff and Southern Caliéornia Edison Company (SCE) -
for SCE’s share of investment-related costs-of the Palo Verde

nuclear power plant. In that case, Ye concluded inter alia, that;ﬂf;'

the stipulated ratemaking- was an ap ropriate method of alternatiwe*7
ratemaking, and that, on. balance, e stipulated ratemaking

12 A copy of the proposed ttlement procedures is set. torth in ‘*i,f

Appendix B. Those procedures were adopted by the Commission, witn”
minor medifications, in D.88709-060. .
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protected both ratepayer and shareholder interests and resulted in
just and reasonable rates. (D.87-04-024, p. 17.)

There is a strong public policy favoring the settlement
of disputes to avoid costly and protracted litigation: j
(Ratatxonic Systems Corp. v. Spexon. Inc, (1986) 176 Cal. App. 34
1173=74.) The cases discussed in the sections below on binding
future commissions and interpreting the settlement documents all
acknowledge the propriety of settlement in utility patters.*> The
settlement procedures that are under consideration are similaxr to ?;
the settlement procedures that exist in class action litigation.
Although the settlement of a utility rate case is not a class
action, the settlement’principles that apply in class actions are
analogous to the proposed settlement in this caseé in that it
settles numerous similar claims of similarly situated. protestants,fv

and, of course, all of PGLE’S customers. As e appellate court S

noted in Japus Films. Inc. v. Miller (2d cir./1986) 801 F. 2a sva,;f
at 582, the role of the court is greatly expAnded when a consent
judgment or settlement judgment resolves class. actions, shareholder

derivative suits, bankruptcy claims, anti A st suits brought by the“f,ff

United States, and any suits affecting th' public interest. In the'A R
Diable Canyon case, the settlement affe ‘the interests of all B
PG&E customers. In such a case, the ra ors: which the courts use

13 Public utility commissions in other Jurxsdxctxons bave also '
approved of the use of stipulatzonslo settlements to set just and
reasonable rates. (Re N ' Nuclear Generating.
Facility (N.Y. 1986) 78PUR4th 23, appeal pending sub., nom..
Kessel v. Public Sexrvice Copmisgion (N.Y. April 15, 1987.); Re
Potomac Electric Power Co., (D.C. 1987) 81 PUR 4th 587; wiﬁ
Sexvice company of Indiana, Inc, -(Ind. 1986) 72 PUR 4th 6607 Re- ...
Qingmnm_ﬂinnﬁ_mgs&:m (Ohic 1935) 73 m 4th 1407 nm.:m :

 pp A " ~ ., 5 k) . . wila - P

(D c. 1983) 465-A_2d B829.) In addi ion, the Federal Enerqgy
Regulatory Commission (FERC) has its own set of settlement
" procedures vhich is contained in 18 C.F.R. § 385.602. :
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TURN Wzll;an Bennett and Robert Teets, the Redwood
Alliance, the San Luis Obispo Mothers for Peace (SLOMP), Consumers
Organized for the Defense of Environmental Safety, Life on Planet
Earth, and Rochelle Becker allege that the settlement proceed;ngs
did not give them adequate time to prepare and therefore violated
due process.

The following is a brief summary of the settlen t

proceedings. On June 27, the proponents announced that
settlement had been reached among: the proponents.
Ruling of June 27, the presiding ALY adopted a hearing schedule zor
the proposed settlement, and adopted the settlenent rocedures :
proposed in R.84-12-028 (see Appendix B) as the protedure for
determining the reasonableness of the proposed settlement. . On
July 6, an informal settlement conference was held to discuss the .
proposed settlement. .On July 8, the date:.set £ the filing of the -
Settlement Agreement and Inplementlng Agreemeny, the proponents "
notified the ALY that the papers would not be/filed until July 1s..
Subsequently, in the ALI’s . Ruling of July 21/ tbe schedule of J
June 27 was rescinded, and the time in whi opponents could zile
comments on the settlenent wns extended oné week to August 15.

Prior to and at the prehearing onference oY August 1&,

1988, the opponents moved for an extensi n of time in which to~:11¢g.~z

comments in opposition to the proposed ttlement.. This motion wnsﬁ‘fﬁ

denied and the following hearing schedple was adopted: PR
August 22 - .proponents testimony o be-
riled.

uAugust 30 - all ‘parti¢s may submit comments
regarding the proposed settlement.

' September 12 - all
proponents shall fx e testinony;

Septenber 19 - pro nents' rebuttal
testinony tiled. _
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(e) September 19 - hearings begin.

(£) September 30 - hearings end (hearings
actually ended on October 3).
During this period, workshops were conducted by the Commission’s
Advisory and Compliance Division (CACD) to which all parties were
invited. Answvers to«questions raised at the workshops were f;led,
as were answers to questions raised by the presiding ALJ.
The above schedule is conszstent with the proposed

settlement rules which we used in this case, which provide that all .

parties receive 7 days’ notice that a settlement wi)l be filed and
that a pre-filing settlement conference will be heZd:; that all
parties be served with the settlement; that objecting parties have
30 days in which to file comments and 15 days t¢/ file reply |
comments; and that a hearing be held as soon after the close of the,
comment period as reasonably possmble. All pirties received
advance copies of the Settlement Agreement oyl June 27 with.formal
service on July 15; a settlement conference/was ‘held on July 67
parties had until August 30 to file commenfs and opponents,had

until the day their witnesses testified tp file prepared testimony. =« il

And prepared testimony is the best commentary. We rind that thepﬁp
presiding ALY acted reasonably in setti g the comment and hearxng
schedule. - . :
Prior to the prehearing conference of September 15, 1988,‘:
the opponents moved for additional tjme in which to filed prepared,
testimony. In addition, TURN requested that the CACD perform !
computer runs using the DRA’S mode to calculate the. e::ects of .
using alternate. assumptzons. The Redwood Alliance moved to compel
ompliance by the DRA with certaix discovary requests ‘which it .
alleged were essential for its in oppos;txon to the proposed
settlement, and for a modificatign of the briefing and hearing e
schedule. In denying ‘the Redwodd Alliance’s discovery motion and' -
for modification of the hearing/schedule, the presiding ALT state?:
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The case before this Commission is of unprecedented size,
in terms of cost and filings. Over 150,000 pages of prepared
testimony were filed for the reasonableness phase alone. In
addition, depositions were taken, and numerous data requests were
exchanged between the interested parties. The amount of material
in this case is staggering. The material filed in support of the
settlement was much less voluminous, but still required expert
analysis by‘persons,experienced‘in public utility law. The
presiding ALY has stated on the record that an individual or
organization may be,hard pressed to deal w&th sucn.an enormous
record. :

Ms. Becker, and the San Luis Obispo Mothers for Peace
have acknowledged both in the hearings and in their filed papers
that they'do.not bave the financial resources and personnel for a

case of this magnitude. Ms.. Becker std%ed that the cost of ma;linge“?'“'

their papers.to all parties was a concern. In addition, the SLOMP
is a "volunteer group”, and *The witnesses, the people who are -
working in this case are employed rul time. They only bave ‘
evenings and. weekends to get (their opposition to the settlement}
ready.” The hearing schedule in 4 Luis Obispo was adjusted to
accommedate the SLOMP‘Witness becauae of the wztness' full time
Job. ‘ : ‘
TURN. also lacked adequate resources as evidenced by its

request that the CACD  run the DRA!/ computer model using alternate j”"

assumptions. The ‘Redwood: ‘Alliance noted that it is a 'nonprorrtw
membership assoc;ation' ‘and ~Its/ participation in ‘these
proceedings and the ECAC proceed gs. have’ exhausted all available
funds.”

 The . presiding ALT has/rhe authority to. control the course-”‘”
of the proceedings, -and may. take such other action as may be .
necessary and appropriate. e 63.) He had authority*to-adopt ‘
the proposed settlenent rules or use in: thisrproceeding, and we‘w”

affirm his ruling. The purpos behind the settlement rules is’ to

B J
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encourage agreement between some or all of the parties to a
Commission proceeding. Implicit in this purpose is the speedy
resolution of contested issues. The period between the
announcement and service of the settlement documents and the start
and conclusion of the hearings was reasonable. The participation
of the interested parties in this case was commendable. However,
when an individual or organization does not have the necessary
resources, that lack cannot control the pace of the proceedings.
To allow the opponents in this case additional time to prepare
would have, in effect, pushed the settlement timetable further

back, thus eliminating one of the features of ;a settlement, to savef‘

hearing time and xeduce the cost,or lztlgatlon.

The Redwood. All;ance sent data rdQuests to the DRA and
PG&E concernang,certalnycost infdrmatlon.//Some of the requested
information was received in six large ca ons containing an
estimated 20,000 pages of analys;s and- & cuments, while other
information was not received. According to the Redwood All;ance, f
the 1nzormatzon.received generated the heed for an additional data
request. Whenfthe motxon for a contxn ance and compliance was
brought by theVRedwood Alliance, its- erts bad ~only partzalxy o
analyzed this information....” The edwood Alliance in its K
closing brief contends that the ALJ’: ‘denial of its motions for
nore time to prepare was a ':undamen al denial of the opportunlty
to present the opposit;on s sxde of khe Settlemenf story.”

The hearing schedule. canngt be regulated by a party'whlch*r |

lacks sufficient resources to manag¢ the enormous amount of. T
information associated w;th this ¢ - Dr. Bernow testified that

if he obtained the additional information +hat the Redwood Alllanceﬁ'117

requested, it would still take bim between 30 and 60 days to
complete what is essentially a : analys;s of h;s cost
etfectlveness study of Diablo Cany "
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Mr. Bennett contends that he was denied the right to
cross examine Mr. Ahern and Mr. Maneatis and that his subpoena to
Attorney General Van de Kamp was improperly quashed. )

" It is well recognized that irrelevant, harassing,
cumalative, and repetitive questions have no place in judicial or
administrative proceedings. (E\ridence Code §§ 210, 352: Governnent

Code §11513: People Vv, Burgener (1986) 41 Cal. 3@ 505, 525; Horm v. . -

General Motors Corporation (1976) 17 cal. 3d 359, 371.) The

objections to Mr. Bennett’s line of questions were’ sustained by the

presiding ALJ as irrelevant, repetitive, and cumuylative. FHe was.
given the opportunity to make an offer of proof 2as to why Mr. Ahernl \
and Mr. Maneatis should be subjected to further cross exam.nation.
he did not do so for Mr. Ahern and refused to /do so for .
Mr. Maneatis. We note that Mr. Bennett was. rot- present during the
cross examination of many witnesses. In li it of the record,
Mr. Bennett’s right to cross examine was n

' _The motion to quash the subpoena issued to the Attorney

General was properly gra.nted. A high pub) ic ofn.cial should not be ‘ f.-_f

required to respond to a pe::sonal subpoexa ‘absent a showing oz
prejudice or- injustice, and no such shoying was made
(Reukmesjian v, Superior Court (1983) 143 Cal. App. 3d 632, 633.)

4. Settlement Negotiations _ : S

The opponents to the settl ent contend that questions :

should have been pemitted regarding fthe negotiations of the ‘
settlement. We are of the opinion t those questions were
properly excluded. (See Evidence Code §§1152, 1152.5, 1154. )
Proposed settlement rule 51.9 pPXo es in pertinent part: '

"No statements, admissions, or offers to ° :
stipulate or settle, whefher oral or written,
made in preparation for,/ or during negotiations
of stipulations or set ents shall be subject
to discovery, or admissible in any evidentiary
hearing unless agreed to by all parties :
participating in t.he neqotiation. :
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nisnomer because the rates to which PG&E is entitled under the
settlement are fixed and do not vary based on performance.
Instead, it is the revenue that PG&E receives that varies
proportionally as performance varies. A better descriptive temm
would have been performance based revenue. Nevertheless, as all
parties have used performance based. pr:.cmg as the descriptive
designation so shall we. :

To understand the testimony and the positions of the ‘
proponents and opponents to the settlement, we set forth a brief - i
sumnary of the settlement in this section. analys:i.s of the
texrnms of the Settlement Agreement and the‘ Imp ement:.ng Agreement is
presented later in this decision. P

The proposed settlement is the ex us:we procedure for i

the rate treatment of all of the costs of chnstructing, owning, and \

operating Diablo Canyon for the first 30 ygars of the commercial

operation for each unit of the plant. Undexr the settlement, except‘ BRI

for floox pay'mem:s and. the basic revenue requirement, ratepayers VL
will pay only for the power that is actu lly‘produced by Diablo 'p
Canyon. I ‘
PG&E has agreed to waive all kights to collect in rates
the unconected balance that has accru¢d in the DCAA, which as oru

June 30, 1988 amounted to almost $2 billion. PGSE bas also agreed
to waive its rights to seek recovery £ any 1itigat1on expenses :m .

connection w:i.t.h this case. The interim rate revenues that PCLE
received from 1985 . through June 30, 11988 will be the sole
compensation to PGLE for that time iod.

The ‘price for Diablo Canyon power. over the next 28 years o

is composed of a fixed prioe, an escalatmg price component tied to
an inflation zactor, and a peak. p/eriod price differentiation. Iz _
'the plant opera.tes well, the owner is rewarded with' higher
revenues. However, if the plent/ operates poorly, the owner o
receives less revenue. Out of these revenues PGLE must cover a.ll
of the coets of owninq and oper/ating the plant, including a.'i.l
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Long, the Manager of the Revenue Requirements Department of PG&E;
and Peter D. Hindley, a Supervising Power System Engineer.
1. Testimony of Richard A, Clarke R
Mr. Clarke testified that there were several reasons for

PG&E’s decision to reach a settlement. First, the settlement will;ul"‘A'

resolve, in the quickest possible manner, when and how PG&E will
receive revenues from its investment in Diablo Canyon. Prior to
the announcement of the settlement, therevw5§ substantial
uncertainty about the amount and timing of PGLE’S recovery of o
revenues from Diablo Canyon. In addition,/ the interim rate reliez'[3'
was inadequate, which in Mr. Claxke’s opinion, ser;ously eroded thef
company’s financial 1ntegrity. :

- Although PG&E felt that it hyd presented a strong case .
. for the full recovery of Diablo Canyon’s costs, PGLE was also
realistic in that it Ynew the Commisgion might evaluate the
evidence to the detriment of PG&E.. for the length of the

proceedings, at the time the settl. ent was - ‘announced a: COmm;551on '

decision was,still a year or more Awvay, and the l;kelihood of .
judicial review was likely to add/years before the outcome was
£inally decided. Thus, the benefit of a speedy end to the
uncertainty was one of the key asons £or PG&E’S agreement to
settle. ' | B S |

The second'reason,ro . settling the case is that the
settlement will make PGSE’s fihancial future dependent upon how
well PG&E'manages Diablo Canypn in the future. If PGLE operateS' 

the plant at'a higher than aYerage capacity over the next. 28~year§; o

as it believes it can based pn Diablo Canyon’s past performance, -
the company and its sharaho deru will be rewarded-‘ :
The third raason or settling the case is that the
settlement will save. nilli ns of dollars inAlitxgation,expenses
because the prudence porti n of the rate case is avoided. In A
addition, the intangible costs of PG&E's nanagement hawing to-rocusfﬂfxf
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recovery of these costs from the ratepayers. However, under the
settlement, PG&E is responsible for these costs.

In balancing the risks to the ratepayers and PG&E, if
Diablo Canyon performs well, PGLE will receive greater
compensation. PG&E believes that the plant is well constructed,
and that the long term operational problems will not occur. PG&E
therefore believes that it can maintain a higher than average level
of performance for the plant over the next 28 years. ”

Mr. Clarke also testified that a “safety net” was
provided for in the settlement in recognitien of the shifting of
risks to PG&E, and to provide some protectaon against the adverse
financial impact of a prolonged outage. lphe settlement provides vf
for potential floor payments, which would apply under two linmited
circumstances: (1) the floor payment w&tld automatically apply
wvhen the operation of the plant failed/to produce enough revenue.tof
cover the basic revenue requirement of the utility assets: and .
(2) the floor payment would apply, a PGSE’S option, when the

annual capacity factor of the: plant alls below the level spec;f;edﬁtflf”
in the agreement, initially set-at 36%. The floor payments must ber”;

repaid with interest from one half /of the revenues received from f
subsequent year operations above. 60% capacity factor. '

' PG&E believes that another advantage to the settlement 1s‘C'T

that it more equitably allocates'costs between present and’ :utuxe‘
ratepayers. - Undex traditional . temakinq, because plants in rate
base are depreciated ‘rates ten to be front-end loaded. :
Ratepayers pay more for electrx city generated in early years than
they do in later years: because the ut;l;ty 's return on its plant:
investment declines each yeer ' However, under the settlement, the
amount ratepayers pay is determined by the' amount of Diablo. m;
Canyon's output, and the ratepayers who‘use the electrlcity are" the
same ones who pay for it. Z ‘ :

Mr. Clarke testified that under the settlenent the P
starting price for . Diablovcgnyon energy'is 7.8 cents/kWh However,gw\'

B w'

Lo
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expenditures that will ensure that Diablo Canyon will continue to
be operated in a safe and reliable manner.

Mr. Maneatis testified that the safety committee provides
an added level of assurance to the public that DiabloCanyon will
continue to operate safely. The safety committee will be made up
of individuals who have the appropriate knowledge, background, and
experience in the field of nuclear power facilities so as to be
able to make any recommendations. they feel are appropriate to :
enhance safety in the operation of Diablé Canyon. A wide range of
records and reporxts will be made available to the safety commlttee,(
including confidential business intormdé;on.- In addition, the
safety committee W1ll have the right to conduct an annual:

examination of D;ablo Canyon, as well/as to conduct addxtlonal szte_'»7”

visits.

The safety committee wull eport on its flnd;ngs and make:o
recommendations for inmproved satet measures on an annual basis.
PG&E is required to respond to the report, which will be SR,
distributed to the Governor, the ttorney ‘General, the. cruc and the‘¥V‘o

California Energy CommasSLon. T e“sa!ety‘comm;ttee~w1ll be o
adequately funded with an initial annual budget of half a n;llzon‘ o
dollars. This budget will attr ct quali:;ed experts and allow: the
safety commxttee t0. seek any a 51stance that 1t may require.

on cross examination/, Mr. Maneatis testified that he had -

met with some of the NRC commissionexrs and- their staf?f on.an '
:nformal basis in June 1988 o not;ty’them that PG&E was ,
considering settling the Diablo Canyon case’ us;ng an alternative
form of ratemaking. ‘The NR¢ did not oonwey'any concerns to«him ,
about performance based pri 1ng. He also stated- that if ohere ;s ‘
some extraordlnary ‘event in the. tuture that was beyond PG&E'S-. .
control, and it impajired’ _‘:rom discharging its utility

obligations, PGLE would cpme to the Commission and requestﬁroliez;i-u~3f

=
o
'
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3. ZXestimony of Thomas C. Long
Mr. Long explained the terms of the settlement and how
the settlement will be implemented by PG&E over the short term and
the long term. '

' For the most part, Mr. long’s testimony was a technical
exposition of the various accounting changes necessary to melement'i
the settlement and need not be recounted. What is important to \y
ratepayers, however, is his recommendation for spreadlng the rate.
increase which w111 follow this decxs;on. . The amount of the rate
increase is $261 million, or S. 2% of presently authorized
revenues. )

PG&E recommends that rate design for the Diablo Canyon o
revenue 1ncrease be considered in PG&E’s current ECAC case, where:
the Equal Percent of Marginal Cost (EPMC) metnéd will be used. :

. The settlement covers all D;ablofCanyon power sold to’ o
CPruc jur;sdxctlonal customers. The amounti/dncluded in ECAC and ‘
ERAM rates will be based on forecasts of CrUC jurzsdxctional sales &'
adopted by the Commission in ECAC and ge /ral rate case
applications. The" amount recorded mon y as a- deblt to-the ECAc‘
balancing account will be based on the PD'C jurisd:.ctiono.l sales
recorded each.month in the ECAC appli “to total plant output at g

the applicable price. The ECAC balancing account will thus. accrueifJ;‘u

* the dlfference between rates set’ on orecast jurlsdlctlonal sales
and costs based on recorded jurisd' lonal sales.

Alliance’s witness, Dr. Stephenv

of Diablo Canyon under the sett

benefit/cost analysis that PG&E/[ prepared :or Diablo Canyon, and

. pointed out what he believed be major shortcomxngs with

Dr. Bernow’s analysis. : i
- Hindley testifi that PG&E's benezit/cost analys;s

nmeasured the costs to~ratepay rs of operating Dlablo-Canyon, ag’
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has little or no value. In Mr. Hindley’s view, one would need
2,160 MW of combined cycle to replace Diablo Canyon.

Mr. Hindley testified that Mr. Kinosian’s analysis of the
cost effectiveness of Diablo Canyon is only ood for the forecast
period of August 1988 to July 1989. It is not a meaningful
analysis for the cost effectiveness of Dial:(lo Canyon over tkhe
plant’s lifetime. In addition, he pointer7{ out that Mr. Kinosian’s
analysis without Diablo Canyon sbould have included decommissioning.
costs of $55 million, thereby reducing e savings to $4 million.
B. Testimonv of DRA Witnesses | ‘

‘The following witnesses test fied for the DRA in favor of
the settlement: William R. Ahern, Bruce DeBerry', Lee=Whei Tan,
Truman Buxrns, Raymond Czahar, Richard /Meyers, Charles Komanoff,. and
Scott Cauchois.

Mr. Ahern, the Director of the DRA, supports the ‘
settlement. He testified that,. u.nlA.ke traditional cost of service
ratemaking, the settlement allows E to receive from its
customers a price based upon the. ctual electricity produced by
Dzablo Canyon. According to Mr. ern, the advantages for
ratepayers of this performance bJsed pricing have been widely ‘
recognized in the federal Public/Utilities Regulatory Po‘.l.:.cy Act oz
1978 and in the CPUC’s alternatif.ve generation progran. Under. those
programs, as well as the settlement in this case, if. the plant -

operates poorly the owner sutzers. I! it operates well, the owner
 is rewarded with higher revenues. The operating risks are sh.xzted
from the ratepayers to the utiJlity and its shareholders. -

‘Mr. Ahexrn testi'.ned that given the’ ‘exanples of poor
nucleax plant performance and/ the high risks assoc:.ated with
nuclear plants, the shi.!.’ting of the" operating risk from the- ‘
ratepayers to the utilities is of real value to the ratepayers He
referred to the Rancho Seco, San Onofre Unit 1, and’ Humboldt Bay
nuclear power plants which: curred extraordinarily high costs
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Mr. Ahern discussed the magnitude of the equivalent rate
base disallowance in determining the reasonableness of the
settlement. Using a set of what the DRA believes to be reasonable
or conservative assumptions about future Diablo Canyon operation
and costs, the DRA estimates that the settlement provides for an
equivalent rate base disallowance of slightly more than $2 billion. |
That is, under the settlement, it is as though the Commission
disallowed $2 billion of Diablo Canyon’s construction costs from
PG&E’S rate base. This estimate of a $2 billion equivalent rate
base disallowance assumes that PG&E will operate Diable Canyen at &
capacity factor of 58% over the next 28 ye ‘ o

He said that if different assum ions about future plant
operation and costs were used, the resultling equivalent rate base
disallowance could be materially dit_te:e(ﬁ:. For example, the DRA
estimates that if the plant is-operato?/at a 70% capacity factor
for the next 28 years, the result wo be an equivalent rate base |
disallowance of less than $800 million. On the other hand, an
assumption of a capacity factor of - 40%, which is Rancho- Seco’s
average capacity factor, results: infan equivalent disallowance of
nearly $4 billion- L

In the DRA’S estimation, one of the mjor advam:ages to
the settlement is that PG&E will ediately forego recovery of
about $2 billion in Diablo Canyorn costs now undexcollected in the .
DCAA. that PG&E could recover, th interest, if the CPUC were to i
allow the full $5.5'billion co truct:.on cost. into- PG&E’s rate
base. This waiver of $2 billien makes up approximately $1.2
billion of the $2 billion equi(valent rate base disallowance.

- Another way of judg ng the’ reasonableness of the ‘
settlement is to compare the rate base disallowances that were made
on other high cost .operatin ‘nuclear powexr plents' The $2 billion-
equivalent disallowance in this case exceeds: any other state’s rete

base disallowance adopted £pr a high cost. opera.ting nuclear power ‘ o

plant. Mr. DeBerry's test ony providee more detaile.
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The fixed and-variable prices in the settlement were
negotiated and are not related to any specific forecast. Mr. Ahern
states that the pricing structure should be viewed in the context
of the whole settlement package, including the waiver of the $2
billion in the DCAA balancing account and the waiver of litigation
costs.

The prices for Diablo Canyon power consist of a fixed
price and an escalating price. The fixed price shall be
31.5 mills/XWwhr. The escalating price. shall be as follows:

July 1,_ 1988 46.50 mills/ka.r
January 1, 1989 51.85 mills/kWhr
January 1, 1990 57.81 mills/kWhr
January 1, 1991 - 64.46/mills/XWhr
January 1, 1992 71.87 mills/kwhr
January 1, 1993 - 80.14 mills/kwhx
J'anuary 1, 1994 87. 35 mills/kWhr'

Beginning on January 1, 1995, the escal ing price shall be
increased by the sum of the change in

Statistic’s year end national consumer/price index durmg the
immediately concluded year and 2.5% divided by two.

Several comparisons illustrate the reasonableness of the LT

settlement’s. prices for Diablo Canyon power. For example, a
qualiftying facility (QF) with an interim Standard Offer (SO) M,
price option #1, fixed pr:.ce centrul:t would be receiving a pnce o!u
about 10.19 cents/kWh in 1989 compéz-ed to the settlement’s price o:
8.35 cents/kWh. The settlement’s fixed prices through 1997 are.
well below the SO #4 prices. . The SO #4 contracts provide that:
after the 10 year fixed price pega.od is over, the enexgy price
becomes the short run avoided cost energy pr:i.ce of SO #2. That
price is tied to whatever PG4E’S plant efficiencies and fuel costs
are in the future. The mjor :E els used in the calculation are oil
and gas, the prices of ‘which are largely determined. by the world. _
price of fuel oil. These: prich can be highly vola.tile and can | ,
increase rapid.ly. Assinnihg thit the DRA’s uee o! Data Resources o
Inc.’s CPI forecast is likely ’o be met,’ est.‘l.mated at 5.7% per’ '




A.84-06-014, A.85-08-025 'ALJ/RB/fs

ocutput of Diablo is then multiplied by that year’s escalated
performance based pricing rate to yield that year’s total revenue
requirement.

These two altermative revenue requirements estimates are
then converted to 1985 present value dollars by discounting each
year’s revenue requirement at an 11.5% discount rate. The
economic, or net present value difference between these two revenue'
requirements streams represents the net ratepayer benefit of _
performance based pricing. Appendix E compares the revenue 5treamsf
for performance based pricing and conventional ratemaking, in -
nominal dollars. Appendix F contains the e comparison, except |
that all values are expressed in 1985 present values and an annual
cumulative difference (column 5) has bee[x added. This appendix
shows that the $2.6 billion net present/value benefit of
performance based pricing over conventional ratemaking is achieved'
by year end 1994, meaning that the : ‘ Y :
based pricing settlement are front 1 . ded, and are expected to be
‘received by ratepayers in the early

The difference between thé present values of the
performance based pricing. ag'reemen‘_ payments and. the traditional.
ratemaking revenue requirement re resents the economic value of
customer savings under the settlement, relative to- trad:.tional
ratemaking treatment. That diffg¢rence is then converted into a
value that represents the equivalent amount'of Diablo- Canyon
rate base that would be theoret cally disallowed to make the net
present value of both perfo e based pricing and traditional
ratemaking revenue streams equ te. ‘ The conversion ractor is the |
ratio of (1) the present valu of the sum of the revenue
require.ment of the original vest:mem: to (2) the original cost o: |
‘the investment itself. N

' To compute the equi,'valent rate base da.sallowance, the DRAJ', '
used the difference between t‘he total present values of the
performance based pricing payments and the traditional ratemak:.ng
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6. ZITestimony of Richard A. Mvers
Mr. Myers is a Senior Utilities Engineer with the DRA.
He testified on the reasonableness of the DRA’s assunptions about
O&M expenses, A&G expenses, nuclear fuel expenses, and the capacity
factors that were used in calculating the equivalent disallowances.
The DRA made certain ussumptz.ons a/s to the noninvestment
related expenses used in calculating the equivalent disallowance.
The DRA assumed that: (1) O&M expenses would escalate at a rate
equal to the estimate CPI escalation rate plus 2% per year:
(2) refueling outages would occur about/every 18 months;: (3) the
amount of the estimated O&M expenses wKich the. Commission approved |
in D.88-05-027 would be the starting point in 1988; (4) the i
estimated A&G expenses which the CQm(iss:.on approved in D.88-05-027
and D.86~12-095 would be the starti po:i.nt in 1988; and (5) the
A&G expense would escalate at the e rate as the CPI in future
years. In the DRA’S estimate for 985-, 1986, and 1987, the DRA
used the. actual O&M and -A&G. expensges. which were found to. be
reasonadle by the Commission in’
related 1987 A&G expenses which yere detemned to be reasonable by
the Commission in D. 86—12—095- : ‘
The DRA’s methodology for determining the reasonableness
of future O&M expenses was der ved from- exanining actual histoncal
osM expenses for nuclear power pla.nts tor the period from 1974
through 1986, reviewing recen Cc»mssion decn.sions regardn.ng _
noninvestment costs, calculating the :requency with which refueln.ng
outages bave occurred at otheg: nuclear plants, ‘and’ reviemg ,
several other recent studies on nuclear O&M expenses and their
escalation. o ‘ o
with respect to 'actual hi‘storical O&M expenses, 'onlf"‘
the O&M expenses for plants 'w:Lth, PWRs with a- capa.city of 750 MW or
greater were analyzed..' The average a:nnua.l nucleaxr oM expense :or 3 o
these PWRs increased dramatically from 1974 through 1986 from '
$5.492 million to $58.894. million. The average annual rate of

i
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Mr. Myers reviewed the frequency of refueling and other
major outages of other nuclear plants. On the average, refueling
outages occur about twice every three years. This has been the |
case at Diablo Canyon as well. Unit 1, which has been in operation -
just over three years, recently completed its second refueling
outage. The second refueling outage for Unit 2 is scheduled for
fall of this yeer. Unit 2 will have completed its third year of
operation in March 1989. _

Mr. Myers also reviewed several; other studies of O&M |
expenses. In a recent study of nonfuel operating costs for nuclear
power plants, the Energy Inzomation Admimstration (EIA) | -
concluded that real O&M costs, analyzed on a 1982 $ per Xw basis,
have been escalating at about 2% perl year. ‘This study was based
on data for all nuclear pla.nts in th/e U.S. which have a capacity.
greater than 400 MW for the period/1974 thxough. 1984. Mr. Myers
also reviewed the testimony of Chirles Komanoff of Koma.no::f Energy -
Associates (KEA) who bad testifidd about the O&M expense for the
next 40 years for the Limerick :I/ nuclear plant, a 1,065 MW bo:.ling
water reactor in Pennslyvania ch went into operation in Pebmry i
1986. Although Mr. Komanoff did not specitically assune any Lo
particular rate of escalation) the real escala.tion of
Mr. Komanoff’s O&M expense figqures appear to fal:l. in the ra.nge ot
1.5% to 3.8% per year. Mr. /Komanoff also: comp:.led actual yearly
oM .exXpense averages in t ‘of 1986 $ per KW, and calculated
about 69¢ per Kw for the ayerage nuclear O&M expense in 1986.
According to Mr. Myers, tHis would work out to . an O&M expense for
Diablo Canyon of about $82 million in. 1988 dollars for 1986.

‘ at Diablo Canyon is composed of eight
components: y i , © (2) ‘pensions and benefits; (3) payrollffﬁ
taxes; (4) A4G salaries (5) office supplies and: expenses;
(6) workers’ compensat.i n: (7) rents; and (8) uncollectibles and
franchise requirements.| The bulk of these expenses are property
and 1:Lability insurance, and expenses related to the labor
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other power plants. The capacity factor for Unit 1 for commercial
operation date through June 30, 1988 was 67.7%, and for Unit 2,
76.7%. Both units at Diablo Canyon are currently operating at a
capacity factor of 67% after three completed fuel cycles.
2. ZTestimony of Richard B. Hubbard

“Mr. Hubbard, the Vice President of MHB Technical
Associates (MHB), testified for the AGC in support of the
settlement. The purpose of his testimony was o provide an
evaluation of the Independent Safety Comnittee (Committee) to be ,
created under the proposed settlement. MHB-has conducted studies .
in the past pertaining to the safety, quality, reliability, and ‘
economic aspects of nuclear poﬁer"generat on facilities.

The Committee has four key cha acterlstlcs. First, the
composition of the Committee will consi’Q ot three experts who have: -
knowledge, background, and experience ‘nuclear tacilities.\ o

. Hubbard believes that three Committee members will provide for f '
a divergence of opinion. He believes/that the most important ‘
factor in selecting ‘the Committee m rs is their qualiticatzons~'3
to address the technical issues tha the COmmittee members will
-face.

The second characterist%p is that the Governor, the
Attorney General, and the Chai of the Califormia Enerqy
Commission will each appoint one /member from a list of candidates _
nominated by the President of the CPUC, the Dean of Engzneering at H
the University of California at Berkeley,. and PGSE. Mr. Hubbard
believes that the selection pr ess is an: approprxate method tor
retaining experts who will-be ndependent, and’ who will provide
objective judgments.based solgly on the technical mexits.

Third, the Committee’s objectives will be to review
Diablo Canyon operations, conﬁuct technical studies, and to make

' recommendations regaxding the safety of Diablo~Canyon to-PG&E and
' to state otrlcials- The ComAittee will ‘have. a fair amount or

freedon to-evalnate any'dochent in the possession of PG&E that

- 114 -
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routinely have bonuses ox penalties based on performance
objectives. )
3. ZXestimony of Michael J, Strumwasser

Mx. Strumwasser is a Special Assistant Attorney General
who testified in favor of the settlement. The purpose of his
testimony was to show that the settlement is reasonable for PGLE
ratepayers.

He has four basic reasons why he believes that the
settlement benefits ratepayers. The first is/ that the settlement
is equivalent to a disallowance of more tna.n/ $2 billion assuming' a
capacity factor of 58%. In Mr. Strunwassexr/s opinion, that
equivalent disallowance compares ravora.blyjcco the likely results of
fully litigating the prudence case.: Altlaough he believes that the }?‘ ‘
evidence would support a disallowance exceeding $2 billion, he does, y

not agree that the $4.4 billion disalloWance recommended by the DRA«, o |
is justified. Based upon the history 4 pa.st Commiss:.on decisions.

and other factors, there is a substantial risk that the Comiss:.on g
might disallow less than $2 billion. Thus, an ‘equivalent ‘
disallowance which exceeds $2 billiod is an attractive number.
Mr. Strumwasser’s second yeason is that the settlement ‘
shifts the performance risks of the/ operation of Diablo Canyon rrom :
the ratepayers to PGLE. Under traditional ratemaking, the
ratepayers pay for a return of and a return on all of the plant’s

reasonable capital costs, and for [all reasonable operatmg and tuel o "

costs. These payments continue despite the pertomance or mon~
pertomance of the plant. Under the settlement, ratepayers pay a
price for electricity only when iablo Canyon is producing power,
subj ect only to the floor provisions of the settlement. -

His third reason is tijat the settlement shifts the r:Lsk I
of future cost overruns from ra epayers to PG&E. Under tradit:.ona.l -
ratemaking, ratepayers must pay| for all reasonable operating cost..s
and reasonable costs for. capitall additions even if they are A
greater than projected. The s ttlement. provides that these and
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other costs are paid for by PG&E out of its revenues from the
operation of Diablo Canyon. Experience has shown that operating
costes of a nuclear power plant have risen faster than inflation and’
industry expectations. If this trend continues, PG&E will have to
absorb these extra costs.

Mr. Strumwasser’s fourth reason is that the settlement
provides for the creation of an Independent Safety Committee which'
will act as additional oversight for the operation of Diablo
Canyon. Wwithout the settlement, there would be no committee to
review and comment on safety issues at Diablo Canyon.

The settlement arguably Creates economzc incentives for
PG&E that might affect safety. For example artain kinds of
maintenance only affect safety without increas ing reliability._
Since PG&E must pay for all: maintenance under the settlement, it
would have less incentive to'perzorm such /work.. However, the
Comnittee is designed to provide added assurance that PGLE will not
promote increased plant operation or reduce plant costs at the
expense of safety. If an action of. P9¥% affects safety, the :
Committee could make racommendations which would be brought to the "3‘ :
attention of the highest energy offi ials in Calitoznia, and could .
form the basis for a petition to th NRC. Although the Committee
has no enforcement authority, the mmittee ‘has the power to-advzse
and to persuade. T
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done by the utilities and by Commission related bodies. In
addition, none of the nominees are nominated or appointed by any
citizen group. .

The third concern is that the information that the
Committee is entitled to is no more than what the general public
can obtain. Ms. Swanson said that the Committee could only get.the
information that PG&E chose to provide and t the information
would not be received in a timely manner. : ,

SIOMP’s fourth concern is that tlie Committee bas no
enforcement authority to implement its findings. The Committee’s

only authority is to go on an annual pl ‘tour. -All the,Coamitteef )
can do is to submit its findings to the £PUC, the AG, the Governmor,

and the CEC. :
SILOMP believes that the Co tee only creates the
illusion that safety concerns will be _dequately addressed in the
event the settlement is adopted. . Without any enforcement

authoxity, - the allotted ‘budget and objectives of the Committeejﬁr

will not enhance safety at Diablo yon. ' Based on the above.

reasons, SLOMP’ recommends that the Qommission reject the settlemeut

in its entirety.

t“'

Henry Hammer testified on behalf of Life on Planet Eaxrth

(LOPE) in opposition to the propoged settlement. ,
LOPE criticized four as ects of the settlement. IOPE’S

first concern was with the settlement prices and price. escalation.a‘Vz';

/
- Hammexr stated that no other anu:acturer in.Calxtornza is
guaranteed a price for its product for the next 28 years. He

believes that if the settlement/is adopted, -electric rates for the fd

next six years will result in a 52%. increase from present rates.
In comparison, Mr. Hammer states ‘that the price for electricity
rose. less than 10% in the last six‘years In addition, because
rates tor the next six years are not adjusted or pegged to-the

,,/

|
\
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those amounts shall no longer be subject to
refund.

It is the intention of the parties that the
rates established by this Agreement shall
be effective immediately upon approval of
the Agreement by the CPUC.

The DCAA shall be maintained until the time
to seek judicial review has expired without
review being sought or until all court
challenges are terminated, whichever is
later (this date shall be referred to as
the ~final approval date”). The amounts
collected by PG&(E in base rates for Diable
Canyon costs (excluding decommissioning
costs) from July 1, 1988 until the final
approval date .shall ¥e subtracted from the
amounts that would have been received undexr
this Agreement from/July 1, 1988, to .
compute the net amofint that would have been
raceived under thig Agreement. Upon the
final approval date, PG&E shall either
refund or anortize and collect in rates for -
a period not to exceed three years as set
by the Commission/the amount that is equal
to the differencd between the amount
received under imterim rate relief from
July 1, 1988, anfl the net amount that would
bhave been recaiVed under. this Agreement
from July 1, 1988.

This paragraph sets forth a major concession by PG&E, the
waiver of the accruals in -DCAA. On July 1, 1988 the DCAA
balance was about $1.975 billion, based: ‘on full recovery of all

~ costs. Foregoing recovery'ff this- amount by itsels provides an
equivalent disallowance ot ut $1.2 billion.

7. Bagic Revenue Requirement .
A. PGSE shall i&entity and maintain as
separate plaht or other accounts for future
rate recovery, two utility assets in the
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total amount (after tax) o£ ne more than
$1.175 billieon. ,

One utility asset shall be made up of the
excess of equity allowance for funds used
during construction (AFUDC) over
capitalized interest pursuant to Statement
of Financial Accounting Standards No. 34,
accrued by PG&E from the start of
construction to the commercial operation of
each unit. The other utility asset shall
consist of certain other incurred costs,
including deferred taxes on prior
flowthrough timing differences, write—down
of nuclear fuel to market and loss on
reacquired debt, but not including the
write-off of any amounts in the DCAA as
provided in Paragraph 6 above.

These utility assets shall be depreciated
and collected in base rates on a straight
line basis, starting July 1,/1988, using a

28-year life. PGLE shall be entitled to-
earn its authorized rate of return on these:
utility assets. Since a significant-
portion of both utility assets does not
have a tax basis, appropriate taxes shall
be computed on the depreciation component
and collected in base :

Nothing in this Agxe ent shall prohiblt
the Commission from denying rate recovery
on one or both of these ut. lity assets
pgrsgent to Public Utilities Code Section
4 5. -

As provided in Paragraph 7C, PG&E shall
include in base rates the full revenue
requirement at the authorized rate of
return on the ut&lity'assets-‘ This ghall.
be called the: 'ﬁasic revenue" requirement-

The ~utility assets' are defined inlthe Implomentinq
' Agreement and amount- to $1. ?56 billion. They are included in the
i . '
r( ., ' . '
;. D
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settlement to avoid an accounting problem which would have required
PGLE to take a larger write-off against earmings. The BRR will be
adjusted in PG&E’s annual attrition proceeding or general rate
case. For details, see the Implementing Agreement.

-

8. Revenue

Except for decommissioning as set forth/in
Paragraph 10, the costs of the Safety Cémittee
provided for in Paragraph 16, and except as -
modified by Paragraph 9, the revenue to PG&E
shall be computed as follows:

A. The “Diablo Canyon annual revenuve” shall

| equal the sum of fixed and escxlating
prices as set forth in Paragraph 3, and as
adjusted by the escalation provision of
Paragraph 4 and the peak period price
differentiation provision of /Paragraph S,
multiplied by annual Diablo Canyon net
generation. o

PGSE shall receive in rates, through its

Energy Cost Adjustment Clause (ECAC), the .
- difference between the Diablo Canyon annual

revenue and the basic revenue requirement.

If the difference between the Diablo Canyon
annual revenue and the basic revenue .
requirement is less. - Qr. equal to zero,:
PGLE shall still receive the full basic’
revenue requirement. However, in that
case, PG&E shall be desmed to have
triggered the floor priovision under
Paragraph 9. ‘ - ‘

Except .as specifically provided in this
Agreeunent, the operation of Diablo Canyon
pursuant to this Agreement.and all revenues
associated with this|Agreement shall be.
excluded from reasonablenessa reviews, AER
~risk allocation, and/ target capacity :
factors. Replacement or displacement power

L

\ -

. = 134 =
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-

costs associated with the level of Diablo
Canyon operation shall be recognized in
ECAC rates. There shall be no issue in any
proceeding as to the reasconableness of PG&4E
in operating Diablo Canyon or purchasing
Diablo Canyon output so as to cause
replacement or displacement powexr costs to
be incurred. The reasonableness of PG&E in
choosing among replacement or displacement
powzr sources shall be subject to ECAC
review.

If the ECAC ceases to be used for PGLE
ratemaking, a new ratemaking mechanisxn
shall be developed to carry out the terms
of this Agreement.

l

See the Implementing Agreement for details. For reasons that -

are obscure, PG&E has, in some paragraphs;of the Settlement
Agreement and the Implementing Agreement, referred to itself as
~purchasing Diablo Canyon output.”. PG&’ explains that it really =
doesn’t puxchase the output (unless Diablo-Canyon is transferred to(
a third party), the ratepayers purcha ; the output and will ™
purchase the entire output regazdless of need or.price except '
during bydro. spill conditions. and, or course, PG&E will operate:
the plant at. its optimnm capecity. 1 i
- Paragraph 8D provides that /the operation of Diablo- CAnyonﬁ
is exempt from reasonableness: reviews: by the’ Commission.‘ The ‘
opponents of the settlement: perceivJ this provis;on as an’
abdication of the Commission’s duty‘to-tix just and reasonable _
rates for PG4E. PGLE, to the contrary, views the provision as perti
of the settlement, all of whose provisions are binding for the i
entire length of the agreement. &E is giving up its right to.
traditional ratemaking in exchange/for:a binding agreement. We
agree with'Pcis and we see no co .ict with our duty'to fiX“just
and reasonable rates. The settlement :ixes a price for Diablo
Canyon output, not rates. The question is whether the Settlement
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Agreement is just and reasonable today, not whether changed
circumstances in the future may make it more or less reasonable.

We have already acknowledged that we cannot bind future
Commissions, therefore there is no abdication of our duty to fix
just and reasonable rates. But that doesn’t mean that we expect a
future Commission to review the reasonableness o the operation of
Diablo Canyon. We expect the opposite; we expect a future
Commission to abide by the settlement and not d@nduct
reasonableness reviews of Diablo Canyon. _

Please refer to Chapter X, Section I of this decision for our ;j
discussion of the AER adjustment. -

9. Kloox

A. Except as provided in Paragraph 8C, an
annual revenue floor can triggered at
PG&E’s option. ' In the eveant that the
revenue produced by the formula in _—
subparagraph 98 is. greatar than the basic
revenue requirement, the/floor shall be the
basic revenue recquirement plus the amount :
by which the formula revenue exceeds the.
basic revenue raquiramept- In the event
that the revenue produced by the formula is
equal to or less than the basic revenue
requirement, the- tlooq{shall be the basic
revenue requzrement.

'

!

B. The formula revenueVshall be the sum of the
then current fixed and escalating prices
multiplied by a specified capacity factor
multiplied by the megawatt (MW) rating.

For 1988 through 1997, the specified
capacity factor is 36%; it is reduced by 3%

© in 1998 and again by 3% in 2008. Each time
the floor is triggered, 3% shall also be.
deducted from the specified capacity
factor.  The MW rating shall. be the net
Maximum Dependable Capacity of 1,073 MW for*®
Unit 1 and 1,087 MW for Unit 2.
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paynent with interest from 50% of the revenues received from
subsequent year operations over a 60% capacity factor. Giving
ordinary meaning to the words “payments received shall be repaid
with interest” we would conclude that a debt is created. PG&E says
no and the DRA and AG agree with PG&E. PG&E goes on to say that
9(C) means that PG&E must repay the floor péyments-only from 50% of
the revenues received from subsequent.year'operations~ove: a 60%
capacity during the term of the acreement- If the agreement
expires before the floor payments are reﬁaid PG&E keeps the money.
The DRA and AG disagree with‘this-inte:éretation- They contend.
that 9(C) means that if the floor paygéntS-haVen’t‘been-repaid‘by
the agreement termination date, this Commission may exercise its
discretion in disposing of the funds in the FPMA; the»COmmission
may permit PG&E to keep the méney, or refund the money to the
ratepayers, or do anything in betw en. At~oral argument PG&E’S
attorney backed away :rom‘PG&Efs rlier position that Pq&E’kept
the money and said that the Commigsion could dispose of the funds
in any ~lawful” manner.. But‘he¢waé forthright in saying that he
pelieved a refund to ratepayers fould be illegal as either .
retroactive ratemaking or the confiscation of PGLE’s property. The
proponents would have us avoid a- resolution of this issue in the '
hope that it may never arise. . We, too, hdpe the issue does not
arise, but we are of ‘the opinijon that it must be decided mow..
To accede to PGLE’S intérpretatidn;could'lead'tovan;anomalousﬁ ,
result. If PGLE receives floer payments which are not repaid, the '
Commission can consider‘thosévpayments.when determining PG&E’S
recovery on abandonment. Bué should‘thefbalancg‘in_the;flbor
payment account exceed thelgglue¥offniablo~Canyonvonab§ndonment,'
PG&E’s position is that PG& ,canndtjbe requi:édlto«rgrundrgye :
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excess. If that were true, PG&E could earn more by shutting the
plant down and collecting three years of floor payments rather than
by abandoning the plant in the first year.

The ultimate question before us is whether the settlement is
in the public interest:; and one of the issues bearing on the
ultimate question is the disposition of the FPMA. The following
table sets forth for each year the Settlement Agreement is in
effect the revenue PG&E would receive if it triggered the floor: ,
payments (column f£) and the amount it wouldfreceive-it it abandoned
the plant (column ¢g). ' ‘ ‘ '
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Under the abandonment provisions, in the year 2012, the plant value
on abandonment is $0.6 billion, but the floor payment if invoked

is $1.141 billion. If PG&E shut the plant down for the three years
2012, 2013, and 2014, rather than abandon in the year 2012, it
would receive, by the end of 2014, floor payments of $3.517 :
pillion including interest. Contrast that with the $0.6 hillion it
would have received had it abandoned Diablo Canyon in the yeaxr :
2012. At the termination ¢f the Settlement Agreement, the FPMA may?
bave a balance in excess of $3.5 billion which, under the
Settlement Agreement, is $500 million more than the abandonment.
value of Diablo Canyon today' That sum should not be left to the
vagaries of legal arqument. 28 years distant when the’ razrmess of
the settlement must be determined now, and ‘especially when the
inequity of the timing of floor payments is considered. For .
example, floor payments are repaid irf the rloor is triggered earxy a
in plant life, but accord;ng to PGLE, not repaxd if triggered at {w‘
the end of plant life, even though. totdl lifetime production or - |
revenue might be the same in either cdse. Since the proponents '
cannot agree on the disposition ot t&@ money in the FPMA, we will =
not make that agreement foxr them, but we will provide that a zuture;
Commission may dispose of the money. That !uture Commisszon must
have the option to order a refund to ratepayers of the money in the;{*

FPMA.upon termination.of the SettJement Agreement or abandonment °f1,f “”'
the plant. We find that.the Set: ement Agreement Paragraphb 9 does wﬁfyd
not preclude the cOmmlssion from orderan a refund of the money ln S

the FPMA upon texmination of the Settlement Agreement or
abandonment of the plant. It igs our opmn;on, ‘and we find, that

should PGLE exercise. 1ts rights to obtain floor payments it agrees }txff=*

to the Commisszon's ordering rafund to~ratepayers of the money‘ﬁn‘
the FPMA, if ‘the commission finds that a rezund is the’ pre:erable
disposition. - w

- Implicit in 9D is the power ‘of the Commission to order PG&E‘
to abandon Diablo_Canyonir(operation falls below the floor
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capacity factor in three consecutive calendar years. The
Commission would then set the amount PG&E would be entitled to upon
abandonment pursuant to Paragraph 13. ‘

10. pecommissioning

This Agreement shall have no effect on revenues
for the cost of the eventual decomm.ms:xonmg of
Diablo Canyon, which shall receive ratemaking
treatment in accordance with Commission
policies for decommissioning nucleaxr plants.

Two issues have arisen from tb.is innocuous -sentence. First,. B
decommissioning expense is a function of the operation of the
plant. In general, the more equipment that is added to the plant . ‘.
the more costly the decommissionings fux;ther, ‘certain equ:.pment may
cost more to decommission than other ipment. It is quite
possxble for PG&E to make :.mprovements to the plant to promote
efficiency which it would not- nmake if /it had to consider. either t.he
increase in decomm.ssmning costs or hether this Commission would
disallow the cost of the improvementis as being imprudently '
incurred. In our cpinion imprudently incurred decomissionmg
expenses can be disallowed by us un&er this Settlement Agreement
just as we m:Lght do under traditiorial ratemaking. !

Second, decoms.ss:.oninq cost are collected tax free (IRC .
§ 468A) so long as the taxpa.yer obeys certain IRS rules. Today‘, |
PG&E is the taxpayer. If PG&E. transfers Diablo Canyon to ‘othexs so
that PG&E is not the taxpayer tth it cannot obtain the tax
benefits. Under its current fed ral tax exemption PGLE collects
about $54 million a year tax free from ratepayers which is placed
in a trust to cover decomm.ssior}:.ng costs. If fedexral taxes had’ to
be paid the $54 million would hzlve to be :an:ea.sed by 51% or-
$28 million. ‘To lose the teder+1 exenption would also cause loss
of the state tax exemption and further increase rates. This result. ‘
would be :.ntolerable for PGLE’s ratepayers. | -
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In reply to the ALJ’s question regarding the treatment of
decomnissioning costs should PG&E lose its decommissioning cost tax.
exemption because it transfers Diablo Canyon to another emtity, the
proponents did not answer directly, but said.';!, at some time in
the future, PG&E is no longer entitled to the benefits of the
decommissioning trust, the parties expect th Commission to deal
with that situation in the same manner the cOmmission would deal
with the issue at any otherJnuclear plant. the state....” our
policy is that if PGEE- were‘tO«trans!er’Diablo-Canyon and thereby
lose its decommzss;cning costs tax exempt on, PG&E’s custonmers
would no longer be liable for decomnlss;oning costs and we so
interpret Paragraph 10 of the Settlemen Agreement. Puxther, we:
would not approve of a transter of Diablo Camyon, in the first
place, which would cause the tax cxemp&&on to be lost while PGSE’S
ratepayers continued. to bear docommisj}oning costs. ‘

11. mmmxm' /

PGSE shall have the rlght and obligation to
purchase all Diablo Canyon/output, except
during hydro spill conditions on the PG&E
system. During hydro spill conditions,
ratepayers shall not pay for. Diablo Canyon
output to the extent of the hydro spill. . PG&E‘
shall, however, have the /right during such
conditzons to sell Diablo~Canyon output-

See the Implementing Agreenent tor the definition of hydro
spill. The effect of this paragr?ph is that the ratepayers are ;
obligated to pay for Diablo<CanyoF power as if it were purchased,by‘
PG&E under a power purchase contract at the escalatmng prices set
forth in this agreenent.

12. Seqregation of Costs f

i L .
A. For ratemaking purposes, all Diablo Canyon
costs shall) be segregated from other PG&E
operations. No costs oz Diablo-Canyon
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shall be included in rates, except as
provided in this Agreement. Diablo Canyon
costs include any and all costs incurred by
PG4E as a result of Diablo Canyon
ownership, including but not limited to
adninistrative and general expenses,
operations and maintenance expenses, fuel-
related costs, and any payment of the costs
of accidents at other nuclear plants
assessed to utilities ownlng nuclear
plants.

. ’I‘
PG&E shall keep full records, including
reasonably contemporaneous accounts, to
allow: identification and/auvditing of all
costs directly allocable’ to Diable Canyon.
These records shall be consistent with the

Uniform System of Accounts and applicable
accounting reqnirements of the CPUC.

The paragraph in the Settleme?t Agreement that could be
expected to cause the most litigation over the life of the
agreement is Paragraph 12, which shitts the risks of Diable Canyen
from the ratepayers to PGLE. Elsewhere in: this.opinion we have
discussed the benefits received b ‘the ratepayers as a result of :
the shift of risk.. In this portion of the opinion, we discuss the
effect of the shift on rate of return. The Implementing Agreement }ﬁ‘_ SO
expands on Paragraph 12 and directly considers return on equity and‘fx"“
cost of capital. PG&E accepts the $2 billien equivalent ;
disallowance for its cost of capital determznation. The" pertinent
provisions are: TR : ‘

a. PG&E shall not recover any premium in its
authorized returnion equity aftexr
January 1, 1989 as a result of the
Settlement or Implementing Agreement ox the
operation of Diab%o Canyon. .

Any net increase in PG&E's overall cost of
capital that is caused by the operation of
.Diablo Canyon under the Settlement :
Agreement as compared to the operation of
Diablo Canyon under traditional ratemaking,
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assuming a $2 billion disallowance, shall
ke considered as a Diablo Canyen cost, and
recoverad only through the revenues
provided under the Settlement Agreement.

To comply with these provisions is easier said than done.

This paragraph raises most clearly the issue of whetber this -
current Commission can bind future Commissions on the manner in
vwhich PG&E’s rate of return is decided. And even if future
Commissions acquiesce in the concept ‘behind Paragraph 12,
interpretation and- implementation of the puraqraph may still be
disputed. The proponents have submitted a detailed discussion of '
how Paragraph 12 should be interpreted in th ir Joint Answers to
Workshop Questions (Exhibit 515) pages 14 through 23, end further -
elaboration may be found in portions of the cross-exaninatxon of.
witnesses Aherm, Clarke, and others. Not/all of the testimony is
consistent. ,

In determining PG&E's return on e ity, the settlenent P
contemplates that the commission will take into-eccount that PGLE. .3,' 5
owns a nuclear plant. PG&E should be ompared to other gas and |
electric utilities with those risk acteristics similar te -
PGXE’s risk characterrstics assuming that' per:ornnnce based prlczng}: |
resulting from the Settlement Agreement was not in effect. We are'”*hww
to assume that Diablo Canyon is oper ting as well as other: nuclear o
plants; no better, no worse. Were: 1ablo'Canyoneto-perform very
badly, that should not be considered in determzning PGLE’s rate of” }.
‘return. If, however,. poox perto: ce of Diablo canyon aztects
PG&E’s cost of capital, e.g. bond nterest is higher, then a

 downward adjustment should be madé. In that instance, the

Commigsion would impute a cost of embedded debt rerlecting PGLE as

if it had Diablo Canyon in rate se assuming a $2 billion
d;sallcwance, and. operating an ~“average” nuclear plant, all under .. _
traditional . ratemaking- The obfecttve of these complex adjustments;"'w
is to.make sure. that the risk being transferred to PGSE is not.

turned back to the ratepeyers tﬁrough the rate of return
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As a practical matter each time PG&E applies for an increase
in its rate of return or the DRA seeks a decrease, a number of
studies are required to comply with the Settlement Agreement, among:
which are (1) a separations study allocating revenues and costs
between Diablo Canyon and non=Diablo Canyon, (2) a rate of return
study comparing PG&E as a nuclear plant operator with other nuclear'
plant operators, (3) a study comparing the 'average' nuclear plant
operation with Diablo Canyon to determine if Diablo Canyon is
within the "average” range, (4) if PGLE is found to be below
average, a study to determine if the below average perfornance has
adversely affected PG&E’s cost of capital and/fxt s0, to make the o
appropriate adjustment and (5) a study tovdetﬁrmine PG&E’S ‘
investment in Diablo Canyon undex. traditiona’.l. ratemak:.ng assuming a
$2 billion disallowance. : : S

Two results of those studies could b (a) inwestors perceive’ f1,

increased risks to PG&E because of the shift to shareholders of’ the“g‘:"

operating risks heretofore borne by ratepayers and demand a hlgher
return on equity. Under the settlement /that highex demand must be

rejected. And (b) PGSE pays higher interest on its debt because ot! L

the perceived increased risks. Under’ e settlement. that increased‘

cost should be borne by Diablo Canyon fand, therefore, disallowed ia_\’

PG&E’s rate of return. If Diablo Canyon.performs poorly over the fﬁ
term of the Settlement Agreement, we/can expect these questions to
arise time and again for 28 years.
13. Abandonment. Rights
A. If PGLE requests. special ratemaking
treatment for both ts of Diablo Canyon
in the event of prolonged or permanent -

outages, it may ask/ for recovery or‘no more
than the lesser or ese two amounts*

according to
(n) yeaxrs, w.

aragraph 9, for 10 minus
re (n) is the number of

(1) The flooxr paEents which would be paid
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years for which unrepaid floor
payments have been received by PG&E;
or ‘

$3.00 billion in capital costs through
1988, reduced by $100 million per year
of operation after 1988. In the event
of a nation-wide shutdown of all
nuclear plants (not just Westinghouse
plants), the capital cost amount
computed under this subparagraph nmay
be increased to include the non-equity
portion of reasonable direct costs of
capital additions, reduced by

straight-line depreciation.
If PGSE requostsspecialratdéZking
treatment for only one unit ¢6f Diadblo

Canyon, it may ask for recovery of no more
than one-half the 1esser of/ (1) and (2).

Nothing in this paragraph hall preclude
the Attorney General or D from opposing a
PG&E abandonment request requostod under

this paragraph.

_ The abandonment provisions are complex; and made moreso when fu
considered in conjunction with the :loor payments. As the '
Settlement Agreement gets closer to its termination date options
become available to PG&E which are detrinental to the ratepayer. -
The proponents are of the opin;on thgt should PGSE ever seek to _
abandon Diablo Canyon, PG&E would recover under section A.(Z) wh;ch‘
provides for a maximum recovery of 3/billion less $100 m;llion.per
year starting in 1989 (unless there is a nationw;de shutdown of all
nuclear plants). No one d.scribed/a scenario which would invoke -
section A.(l). Pursuant to. Paragraph 9 'Floor,' PG&E-is entitled |
to obtain floor payments-when Diahlo canyon’s’ operation !alls.below
the specified capacity factor. And PG&E may ohtain those floor |

_payments‘throughout the lite of the agreement: without repaynont ir .
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the revenue received from subsequent year operations does not
exceed a 60% capacity factor, and without explanation or
abandonment if the operation does not fall below the flooxr capacity
factor in three consecutive calendar years. The amount of the
yearly floor payment can be substantial. Rather than abandon, it
would pay PG&E to shut down the plant, seek floor payments for
three years, and‘then abandon the plaht. Tqis.negates Section -
A.(2). This result can be obviated by lim%Fing;the amount to whichl
PG&E is entitled under the floor payments to the amount to which it
is entitled if it abandons the plant. We/have given future ;
Comnissions the ability to reach this result, if at the time of :
abandonment the facts warrant it, by dec&ding'that-:evénue:received*
as a floor payment is:receivcdpsubdpct/£o~re!und; Our comments to
Paragraph 9 have a more detailed discussion. In the event of
abandonment of the plant, the utility/assets will be removed from
rate base. - . o ‘ -

§

{

4. ‘ ‘ Yea f’

PG&E shall file an appliqﬁtion'by-uay 1, 2014
requesting whatever ratemaking treatment it -
wishes for Diablo Canyon/ for the period ‘
beginning May 7, 2015 for Unit 1 and March 13,
2016 for Unit 2. Nothing . in this Agreement
shall preclude the.Commission from setting
rates on any lawful basgis. -

Settlemeﬂt Agreementvﬂéy terminate in:a~number'o£ ways.
PG&E may abandon the plant and seek payment under the P
abandonment provisions. Abandonment includes the case of |
the NRC’s failing to- jextend the operating licenses of
Units 1 and 2. - v ‘ -

, L . . :
PG4E says it may retire the plant upon expiration of the
term of the Settlegﬁgt:Agreement'(or.perhaps,earlier). 5
This option is unlikely to occur as PG&E would be giving '
up its abandonment Zights. -~ . ) RN
Should PG&E keep the plant in operation after the E
Settlement Agreement expires by its terms, it may request
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whatever ratemaking treatment it wishes and the
Commission may set rates on any lawful basis.

4. The Commission could terminate the Settlement Agreement
undexr its authority to set just and reasonable rates.

One thread that is common to all four alternatives is the. |
disposal of the money in the FPMA. As we s#be discussed this could
be as much as $3.5 billion. For the reasons earlier stated this ‘

money does not ge, ipso facto, to PG&E. Béther, it is to be

. 7/ .
disposed of by order of the Commission, yhich could require that
all, or any part, be refunded to ratepayers.

The revenue under Paragraphs 7 and 8 above
shall be computed on a CrPUC jurisdictional
baSis. : :

m

An Independent Safety Co ittee shall be
established and shall operate as described in
Attachment A which is hereby incorpeorated: by
reference herein. (See/Appendix'c.)

All of the opponents. to-the settlenent also-oppose the
creation of a safety committee ;ana oppose the safety committee even
if the settlement is approved by the COmmission. . The sarety
comnmittee consists of three members, one each appointed by the
Governor, the Attorney General,/ and the Chairman of the California .
Energy Commission. The. comnittee is to review Diablo Canyon
operations for the purpose of assessing the safety ot cperations
and suggesting recommendations for safe. operation. The committee3‘f
will receive quarterly'reports of some, but not all, Diablo Canyon

‘records and has the right to conduct an annual examination of the

Diablo Canyon site. It may request additional records and Slte
visits. It cannot make unannounced inspections. It has no
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enforcement powers. It is funded as an operating expense of PGLE
charged to the ratepayers. Its initial budget is approximately
$500,000 which increases in proportion to the Diablo Canyon price
increases. ;

The opponents argue that performance based pricing gives an
incentive to PGAE to maximize profits at the expense of safety.
PGSE has an econcmic motive to—evoid,sefety/related.curtailmcnts ‘
and maintenance, especially for safety related problems that do not
affect plant perrormance. Because of this/profit motive, cazety‘_
concerns, it is argued, become even more exacerbated and should be
met by vigorous supervision, not by an ineffectual committee,

without en!orcement powers, politically appointed, which meets once oL
a year and reviews documents long after/the fact. The Mothersrtor{f:

Peace assert that the sazety committee is an empty attempt to ‘
appease the public’s safety concerns. We would go further and say .
that the Safety Committee would give the public the mistaken E :
impression that it is- protected, when/the committee cannot and
would not add to public sa:ety- As<e result, the establishment or
the so-called Safety Committee isvworse thenlhaving no Sarety
Comnmittee.” /

The AG and the DRA/strongly support the sarety-commlttee-
While conceding that it has nofenrorcement powers, the proponents
argue that the sefety‘committee'a Pctivities will complement those
of the NRC. Because 0f the strong public concern for safety, ‘
PG&E’s willingness to~estab1ish the committee indicates an openness
to-public scrutiny. The committ e will provide the publ;c and its
elected officials with access- to-Diablo Canyon’s. operat&ng
information, and will have. substantial resources, sterting with
$500,000 and increasing annuallyi to conduct lndependent
inspections and analyses, end w1th an established vehicle: to _
communicate with ‘responsible goqernment ozticials-_ The committee
will increase public scrutiny o: PG&E's-activities which can only
have a positive impact on the safety of Dieblo Canyon. It will N”

Ao
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bring important safety information to the attention of the highest
energy officials in California, and it will be a responsible,
expert body which can make its views known to- the NRC.

We believe the safety committee can be a useful monitor of
safety at Diablo Canyon, but this can be achieved only if
qualified, dedicated people are appointed. The committee will be
as good or as bad as the dedication of its members. We are not so .
cynical to believe that it was propesed in order to lull the public
with a false sense of saecurity. And given the close attention paid:
to Diable Canyon safety by the Mothers for/Peace and other grass -
xoots organizations, we are confident that the public will not
relax its vigilance. The committee, by the terms of the
settlement, is subject to our ovefsignt.?which includes public
hearings, to determine the reasonableness of its activities.

Because of our oversight responsibility we deem it advisable not to -

participate in the nomination of nembbrs of the committee.. We
request the proponents to tind*afrep~acoment for us.

Except for an Implement#éq‘hgreement, which
will be prepared and: executed as soon as
pessible, this Agreement represents the
complete agreement among PG&E, DRA and the
Attorney General as of/the date of this
Agreement. This Agreement is subject to
approval by the CPUC. [ Except as expressly
provided herein or except as may be agreed to.
by all parties to this Agreement, any material
change in this Agreement shall render the
Agreement null and void. ‘

We express no opinion o :the consequences should' a :ﬁture

Commission, without the cons?nt‘or‘the‘pqxties toathe‘agreement,~f 
make a material change in the agreement. B
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X. Further Discussion

A. Risk of Going to Hearing
The most important element in detemining the fairmess of
a settlement is the relationship of the amount /agreed upon to the
risk of obtaining the desired result. The desired result in this
instance being the  inclusion of Diablo Canyorn' in PG&E‘s rate base
at a value of either $5.5 billion (favorable to PG&E) or $1.1 _
billion (favorable to the DRA and its supperters). Although the
amount in controversy, $4.4 billion, is great, that in itself does = -
not measure the risk.l -'rhe measure is the/ -‘:'relative' strengtn of each, . ... ..
party’s case. ‘ '
R Risk, in the context of a set'tlement approval, need not
be measured with precision, nor can it/ without -an. Opportunity to
see and hear witnesses and cross-examd.ne then in the underlying
action. But if risk cannot- be measured prec:.sely in this- insta.nce, ‘
still it must be measured. To that/end, we believe it sufficient
to analyze the risks involved in g,ing to trial on the two mjor .:
issues of this case: tb.e Hosgr:l. by ult discovery a.nd the mirror
image error. :
1. mgmi_mu
The facts surr:ounding PG&E’s :ailure to locate the Hosgn
Fault, its eventual discovery, a{nd PGLE’S reaction to that
‘discovery arxe set forth in Section IXI.C. PG&E admits that it d:.d
not perform the kind of oﬂshore seismological study necessary: to
discover the Hosgri Fault. it says it wasn’t needed. PGSE adm.ts
that it did not revise the res nse spectra for Diablo Ca.nyon when .
informed of ‘the Hosgri Fault; it Bsays it would have been imprudent ‘
to do so. And PG&E admits tnat it chsnged the response spectra. o
. only when ordered: by the NRC- .
PG4E was prepared to present witnesses and exhibits which
would have shown, and. might heve persuaded us, that: ‘

1. It hired a group ‘of geologists and
seismologists who had impecc.able
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credentials and were leaders in their
field.

Those experts performed extensive onshore
and offshore explorations for potential
earthquake hazards; but not for the
location of the 1927 earthquake.

In 1968, the experts knew of the 1927
earthquake and placed its epicenter at
60 miles southwest of the Diablo Canyon
site. This was not done through
independent investigation but was the
location generally accepted by the
scientizic conmunity.

In 1968, the scientific ommunity accepted
0.2g as the maximum acceleration generated

by a 7.5 magnitude earthquake.

PG&E's-experts.postul /d a 6.75-magnitude
earthquake directly eath the site with’
acceleration postulated at 0.2g9, and
designed the plant’ toywithstand earthcquake
notions twice as strong as those reasonably
expected. :

During the late 1960 s, the ecientzflc
community assumed that a magnitude 8.5
earthquake would not/ cause ground motion
greater than 0.5g. /And it was not until
the results of the 1971 San Fernando-
earthquake were analysed that higher ground
motions were thougj; posszble. o

Dur;nq ‘the hearings on the constyuction
permits for Units 1 and 2 neither the AEC
nor its consultants, USGS and the USCLGS,
thought that offshore seismnic profiling.was
necessary at Diablf-Canyon. )

The epicenter of the 1927 earthquake, first
located by Dr. Pe Byerly'orf the coast
of Santa Barbara, was generally accepted in
the 1960’s at the Byerly location, as shown
on the California [Department oz Water
Resources epicent r map.

At the time the “c approved PCLE’S ueismic g
work, the USGS knew about the Hosgri Fault,




-

A.84-06=014, A.85=-08=025 ALY/RB/fs

having identified it in 1968 and mapped it
in 1970, and testified in 1970 in support
of PG&E’s seismic design.

After the publication of the Hosgri Fault
location in the early 1970’s, neither
PG&E’s consultants nor the AEC’s staff
changed their opinions. Twice, during 1974 -
the. AEC‘ogposed efforts to halt

construction because of the discovery of
the oftshore feature. /
It was not until 1976 that ége NRC required
a reevaluation of the plant/ to 0.75g peak
acceleration. f

The DRA_views the evidence difterently. It argues that

safe design is the most important aspedQ of nuclear plant desigm,

that geoseismic siting studies at best!are imprecise, involve
significant uncertalnty, and allow zoé different interpretatzons

over which experts can be expected tefdirfer. 1here£ore,_the DRA‘};__.ff~

asserts, conservatism in analysis and design is paramount and PG&E @ -
was not conservative. :

The DRA was prepared to present witnesses and exhibits
which would have shown, and might h&ve persuaded us, that:

1. PG&E failed to-pertorm any but the most
perfunctory offshore’ seismic analysis. At
the time of PGAE’s investigation in the
1960’s, seismic reflection techniques were:
well known, were available, were cheap, and
were used by PG&E’s consultants at other
prospective sites. '

,l
PG&E’Ss consultants,tailed to evaluate the
location of the 1927 earthqpake southwest
of the site.

PGSE’s consultants, in the late 1960’s .
suspected the existence of offshore faults
but did not conduct any studxes.

Prior to~1960 at least three publ;shed
epicenter locations of the 1927 earthquake
placed the location nearer to the ezte than -
Dr. Byerly'svplacfment.‘ ‘

s
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Given four conflicting published locations
of the 1927 earthquake and the inherent
uncertainty in establishing the location of
an offshore earthquake, a conservative
approach would have been to‘conduct an
offshore investigation. /
The assumed 6.75 magnitude earthquake
design basis at the site was not
conservative. It was assumed/to occur 12
miles below the site. Smaller earthquakes
closer to the site would have required a
higher design basis.

The USGS neither discovered, nor assessed
the earthquake capacity of the Hosgri Fault
prior to 1973. /

Seismoloqists.recognizad/ prior to the
1960’s, that ground accelerations as high
as 1.0g not only could occur, but had
occurred.

Regardless of what was/;r was not done
prior to 1972, after the Hosgri Fault was
referenced in published material in 1971,
PGLE should have recognized its = -
implications and immediatcly‘started to
reevaluate the source of the: 1927
earthquake.:

Upon reevaluation, .PG&E should have known
that the Hosgri Fault might be:capable of a
very large earthquake and that the 1927
earthquake could have occurred on the.
Hosgri Fault. For /seismic design purposes,
taking the most conservative approach, PG&E
should have assumed that an earthquake of
similar magnitude could recur on this' fault
within three to five: miles of the plant
site. ; _

Acting promptly, PG&E should have conducted
offshore exploratilons and disclosed the
results to the AEC by July 1973. ‘

In 1975, a USGS study reevaluated the -
location of the 1927 earthquake, found the:
'Byerly location to be in error, and said
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that the earthquake could have occurred on
the southern end of the Hosgri Fault.

From the date PGLE learned of the Hosgri
Fault in October 1972 until the NRC ordered
a reevaluation in May 1976, PG&E continued
to construct the plant and essentxally
completed it. The redesign came three
years after PG&E had knowledge of the
Hosgxi Fault and, therefore, was much
costlier to implement.

PG4E’s witnesses and the DRA’s tnesses are in con:lxct o
on every major point of. the seismological issues. Some of the
conflict is a difference of opinion, e.gJ/, the degree of

conservativeness used by PG&E in its seismic investigations. Some ' . Do

of the conflict is more factual, e.qg., id the USGS know of the
Hosgri Fault prior to 1970 when it approved PG&E’s seismic designs°‘-
Both sides present their position thro&gh experts, well qualizied
experienced, and of stature in their ields- The stakes are high.
To adopt ‘the DRA‘’s position(in toto, /the disallowance could be as-’

"
SN

much as $4.4 billion; to‘adopt the position.that PG&E’s original j’},-j"“””“

seismic studies were reasonable put. that PG&E‘should have .
recognized its error in 1972 and commenced the needed nod;!ications‘

could result in a disallowance of as much as: $3.4 billion. The o

risk to the DRA is not quite as large._ If PG&E’s position vere ’
adopted, there would be no disallowance for its failure to discover‘
or recognize the implications of the Hosgri Fault “but the questloni“
of the mirror image error would: r&main. The risk to the DRA on.the}

'Hosqri Fault issue is-approximatcly $2 billion. In our opin;on,

there is substantial evidence which would sustain a decision for
either PG&E or. the DRA. Ve £ind| there are substantial risks. tot‘
poth partzes in going to hearing on- the Hosgri Fault issue-
ns_uimx_mgm:
A,description of the mirror imago error and’ how it

* occurred is set rorth in Section III-D. There" is no»dxapute that

an error was made by PGSE and its contractors. The' dispute is ovexr:
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the consequencés of the error. The DRA contends that the nirror
image error triggered the IDVP and all of the resulting costs, some
$2.4 billion. PGLE contends that the error was ninor and 4id not
trigger the IDVP; that the IDVP was caused by national politics,
when Congress got angry with the NRC and the NRC had to defend its
reputation as a tough regulator and chose PG4E as a scapegoat.

The DRA was prepared to present witnesses and exhibits
which would have shown, and might have persugded-us, that:

/

1. PG&E’s management was not competent to
manage a large, complex project that had
inherent risks several times greater than
any of PG&E’s previous constructzon
projects.

PG&E’S board of directors/took only a
perfunctory interest in the construction
and casts of Diablo Canyon.

PG&E's management, using/the traditional
functional organization/structure, was too
informal and haphazard to grasp and control
the complexities of a ﬂroject the size of
Diablo Canyon. A project manager system
which. would provide a Bingle focus for
project decision maki g and cost control
was ‘needed.

PG&E’a quality asaurunce program was
inadequate. Prior to 1982 it was not
independent and was understaffed. The QA
inspectors could only sugqest:change; not
order it, and were intimidated by the
engineers whose work was being‘inspected..

The redeszgn effort required by the' NRC'
adopting a 0.75g ac¢eleration standaxd was
not done in accordance with the rigorous,
well controlled, ‘formal methods that a '
quality assurance program.would have
manda.tad.

After the mirrox image error was d;sclosed

and further investigation revealed

additional design erxors, the NRC lost

confidence in the ad quacy*of the desxgn,or
. Diable chnyon.
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Because of the loss of confidence, a review
of the adequacy of the entire design of
Diablo Canyon was undertaken and numerous
exrrors were found; so many that PG&E chose
to abandon its justification of the plant
design, and, instead, did a complete
reanalysis-or all major structures and
piping installation, making the necessary
modifications.

PG&E was cited by the NRC fof making a
Material False Statement, a/violation of
NRC requlations, concerning the
independence of consultan 58 working on the
verification process. penalty, the:
NRC imposed strict reporting requirements
and procedures to assure/an independent
review. Those procedures. caused. the
redesign effort to become cumbersome, time
consuming, and very‘expensive. o

The IDVP'required litdpally tens of
thousands of design redanalyses and
modifications. For example, about 27,000
pipe supports were reanalyzed, resulting in
modifications to over 55% of the pipe
supports in Unit 1 and 80% of tha pipe
supports in Unit 2./

The cost of complyiég with the IDVP and
restoring the NRC’s confidence in PG&E and
in the design of Dfablo‘Canyon.was $2.4
billion. : .
PG&E emphatically dzsagrees with the DRA’s assert;ons-‘ o
PG&E states that the mirror 1mage error was mznor and did not
compromxse ‘plant safety. It argues that the entire des;gn
verification program was polit 11y motivated. It was not that
the NRC lost confidence in PG& but that Congress lost confidence'
in the NRC. The IDVP was imposed to restore the NRC in’ Congress'«“
eyes as a touqh regulator. And almost all of the costs of the IDV?
occurred as a result.of redesignang the plant to 1982's standards
rather tban determin;nq if the;plant was. adequately-designed to~the

o . -
o
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standards in place when the plant was originally constructed, i.e.,
mid=-1970’s standards.

PG&E was prepared to present witnesses and exhibits which
would have shown, and might have persuaded us, that:

1. Diablo Canyon was discussed at virtually
every board meeting, although not always
showni in the minutes, and senior management
was involved in every important aspect of
the project.

PGLE’s use of a functional form of
organization for the Diablo Canyon project
was in keeping with PG4E’s proven record
for quality design and construction and
with industry standards aﬁ the time for.the
design and construction of nuclear power
plants. - . ‘

‘The use of a project management system was
in its infancy in the 1960’s and PG4E would
have been irresponsible to have used a new
and untried form of organization on a
project the size of DiabloACanyon. Brrors
would have multiplied and ‘costs would have
compounded.

PG&B's quality assurance program met all
NRC requirements. The NRC:staff reviewed
the program periodically and, until 1ate
1981, always found it adequate.

The NRC did not lose- conzidence in PG&E.
Only 13 design errors.were found after the
- mirror image errox; investigation, all of
vwhich were random jand: isolated in nature,
and none of which compromised the safety of
the plant- .
Other plants whidh had- design errors did
not have their license suspended nor an
IDVP imposed. = Therefore, the NRC had-
reasons othexr than design error for
imposing the IDVP and those reasons .
concerned the Cﬁngress’ v1ew'o£ the NRC.

The NRC' suspended PGEE’S license and
imposed the IDVP as a reaction to .
Congressional criticism, as symbolic
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gestures designed to restore the NRC’s
credibility as a tough and competent safety
regulator.

The Diablo Canyon design was not reviewed
retrospectively, using the design
techniques and methods of the construction
period (which had been approved by the
NRC), but was reviewed using state-orf-the-
art analysis. The NRC employed the
Brookhaven National ILaboratory as

consultants to review'th IDVP according to
the most modern standar

Advances‘in computer technoloqy and
modelling techniques made far more
sophisticated finite element analyses
possible by the time the IDVP reviewers
were examining Diablo/Canyon than were
possible when.the des gn was originally
done.

As & result, over o billion dollars was
spent on plant modifications to make the
completed plant complI~with the most up-to-
date analytical techniques. These
modifications were/upgrades, not the
correction of errzps. :

At least one billion dollaxrs of the DRA’S

'~ proposed $2.4 billion mirror image error
disallowance was attributable to costs for
normal plant completion and: regulatory
compliance activities which would have been
incurred ragardless.or the nirror image
error.

Finally, if an aconomically sound
quantification method were used (the
Revenue Requirement Operations) to
determine the cost of the nirror image
error, rather than a $1.4 billion mirror
image disallowance, the amount would be
closer to $791 million.

The stakes attributable to the mirror image error are as.
high as the seismic issue stdkes, and are estimated by the DRA at -
about $2.4 billion if the to al cost of the IDVP is considered the
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proximate result of the error. For the reasons stated in the
testimony above, PG&E places the damages at about $100 millien.
While admitting the exror, it asserts the error was minor and the
IDVP and its costs were caused by intervening events that had no
relation to the error. Wherever the truth may lie, the issue is
hotly contested with the usual experts on each side. Both parties
bear the risk of failing to persuade us and, not unrxeasonably, '
desire to mitigate that risk by settling. As with the Hosgri Fault‘
issue, the mirror image error issue could go either way.

The opponents argue that the/settlement amount is
inadequate and should be rejected. They arque that the DRA has
presented a strong case for a $4.4 bi'llion disallowance which was
not refuted by PGLE in spite of the nunber of experts who were -
prepared to testify in its bebalf. /Further, they contend that the
$2 billion equivalent disallowance . |
an unwarranted assumption that Diablo Canyon would perform at an
average capacity factor of 58%. |

. The point of a settlement being to avoid the risk of a
trial, we can’t try the lawsuit: to‘determine if the opponents are
correct. But we can use our experience to-decide whether a case
has merit. That is a function Jf a settlement judge. For the o
reasons discussed above, we believe PG&E’s and the DRA’s case both';
may have merit. Whether the $2} billicn equivalent disallowance is
a firm figure is another question, and- is discussed below. |

A,settlement of $2 billion in present value plus other

benefits when the amount in controversy is $4 4 billion, given the“@,‘;"“
diversity of expert opinion, the years of preparation, the testrmg*‘*

of each side through depositions, and the inherent uncertainty of :j'
any kind of juridical decision, is reasonable.

B. Timing of the Settlexent

One helpful test. o: the adequacy of a settlement relatesqf “

to the progress of the litigation.at the time the settlement is f‘"
offered. The more one knows ¥ ut the merits of the controversy
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the easier it is to decide if a settlement is fair. 1In this
instance, the proceedings went to the day of hearing before the
settlement was reached. Hundreds of volume/si/ of prepared testimony
were received and thousands of pages of discovery were exchanged.
The only thing lacking was oross—examination of the witnesses in
open court and much of that was anticipated in extensive |
depositions. The proponents of the settlenent had more than enough
information to reach a reasonable resolution of the issues and
those opposed had that same inromtion available to them. No one
can complain of a lack of ava:.lability of competent information
upon which to base a judgment regarding the adequacy of the
settlement. ! - :
The Commss:.on is alnost/ as lmowledgeable as the parties.
Although we do not have the bone!.’!it of the depositions nor are we
privy to the settlement discussions, the record before us provides
ample information regarding the ,merits of the settlement. The ‘
amount in controversy is Xnown, /the amount and .other benefits .

offered can be determined with ja reasonable degree of accuracy, and}y; )

the risks of litigation can be / reliably analyzed. The timing of
the settlement could not have been better. - ‘

The amount offered in settlement is not a fixed sum or an
easily determinable sum, but /is an amount which can only be |
estimated based on the life of the settlement agreement and:-the
assumptions regarding Diablo! Canyon's reliability over that life. . N

The DRA and the AG have estimated the offer to bave a present value‘ S

of $2 billion, which PG&E has accepted for its cost of capital
determination. That is, theg settle.ment is equivalent to a $2
billion reduction in rate ba,se. Additionally, the settlement ,
agreement is bene!ic:ial to PG&E's ratepayers becauae it snifts the
substantial risks of poor plant pertomance and runaway future ;\‘ E
costs from the customers to the utility, provides a reasonable |

price for D:Lablo Canyon eleotricity until the year 2016, and
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provides a reasonable package of provisions governing future
requlation of the plant.

Under traditional cost of service ratemakXing for a
utility-owned power plant, the CPUC allows the reasonable
construction costs intoe PG4E’s rate base: PG4E earns in rates its
rate of return and recovers depreciation on the rate base, usually
without regard to plant performance; PG&E’applies for and obtains
in base rates all reascnable costs of operations, maintenance,

administration, and overheads; and PG&E receives nuclear fuel costs S

in separate fuel cost offset proceedings.

Under the settlement, PG&E receives from its customers a Y
price applied to the actual electrﬂtity produced by Diablo Canyon.,f
If the plant operates poorly, Pc&glsurrers.‘ If it operates well
PGLE is rewarded with higher revenues. In this nanner-operating
risks are shifted from ratepayerJ to the utility and its
shareholders-v Given the exanples of poor nuclear power plant
performance and the high risks asaociated with nuclear plants, the .
shifting of the operating risk from PG&E’S" customers to the. utilityi ‘
has real value to PG&E’S custorers, perhaps worth hundreds of
millions of dollars. In California, the" exanples of Rancho Seco,
San Onofre Unit 1,'and Humboldt show the high costs for which
customers. are responsible under cost of serxvice ratenakinq when a
nuclear plant operates. poorlyi o

Nuclear plants experience recurring need for new ‘
additions after initial const ction is finished. The NRC can
require new'programs.and facilities to promote safety. The size ‘
and complexity of the: plants reate high cost and capital addition |
risks. Under performance based pricing the risk of unusually high '
costs for plant modi:icationJ operations, maintenance, insurance, j
security, and other plant acéivities are shifted from the custoners‘
to the utility. ‘ ‘ |

‘ The settlement is estimated to provide for an equrvalent

rate base disallowance of abou\\sz billion, using a set of

- 163 -
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reasonable or conservative assumptions‘about future Diablo Canyon
operation and costs, including a 58% capacity factor. This means
that the settlement treats PG&E’s customers financially over the

life of the plant as if the Commission had disallowed $2 billion of

Diablo Canyon’s construction costs from PG&E’S rate base.

Estimates of equivalent rate base disallowances can, however, vary
widely with different assumptions about future plant operation and ‘

costs. For example, a 70% average plant/life capacity factor

assumption results in an equivalent rate base disallowance. estzmatej

of less than $800 million, while an asd%mption of a capacity !acto:t-

as poor as Rancho Seco’s, about 40%, ygsults in a disallowance
estimate of nearly $4 billion. A $2 billion disallowance exceeds
any other state’s disallowance adopted for an operating nuclear
plant.. ‘

treatment of prolonged outages is/more favorable to PG&E’S
customers than traditional rate
protects ratepayers while providing limited protection to PGEE..
Under traditional cost of service ‘ratemaking, a plant stays in =
rate base until removed by the C mmiss;on, which can take years
(Humboldt), and ‘the customers are responsible for reasonable
uncollected ownersh;p‘costs. Th «settlement's abandonnent
provision lmmits the amount that| PGSE can requast arter Diable
Canyon abandonment, and the other part;es can oppose the request-
We are under no illus#ons about the firmness of the
amount of the settlement. Not only is the $2 billion equivalent
disallowance based upon assumptions of the effect over 28 years or
variables ‘such as capacity factor, rate of inflation, O&M expenses
and capital additions, but also-we .axe of the. opinion that PGE
does not believe the equivalent disallowance is $2 billion’ or
anything near it. PG&E has agreed- to the arithmetic, not the -

A number of the settlem_ ‘s provisions provide PG&E with | ".°Vx“3
some downside risk protection, } ticularly the floor price: ?
provision. Under reasonablesc::z:ios, however, the settlement’s

ing. The abandonnént”provision B
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assumptions. If PG4E thought that it was giving up the equivalent
of $2 billion in rate base, prudence would dictate that it
negotiate a $2 billion rate base reduction and keep the plant in
rate base; let the ratepayer rotain the risks of downtinme,
inflation, cost overruns, capital additions, NRC regulations, etc.
Its acceptance of the settlement signifies to us that it believes
it can operate the plant at more than a 73% capacity factor at
reasonable costs for the term of the ag:eenent.. And it believes lt
can operate the plant safely. -

The DRA and the AG think,otherwise and expect the
equivalent disallowance to be greater than $2- billion, while
admitting that good performance by PG&E is possible. Our. crystal‘.‘
ball is no clearer than the partieﬁ/regardlng future pertoxmance i
and costs 80 we accept the §2 billion estimate. But we find that 'fj
shifting the risk of operation trom the ratepayers to PGLE is the .
most’ significant benefit gained by the_ratepayers,and tips the
scale in faver of the settlement. o ‘ | |
D. Capacity Factor

The DRA and the AG have -based their $2 billion settlement»
anount on a number of assunptions‘regarding PGLE’S operation of
Diablo Canyon, the most controversial being the capacity :actor-
The capacity factor percentage Js derived by dividing the kilowatt .
hours actually generated in a given perioa by the maximum amount o:‘
kilowatt hours which could be generated in the perzod. "The . !
principal reason for low capacity is downtime. When a plant or.a
unit operates, it operates at ntar loo%_capacity‘and'whenvit‘iS‘
down, it is at 0% capacity. = All nuclear plants have downtime for
scheduled outages,. rerneling outages being tne lengthiest, which '
prevent the capacity'ractor from- exceeding 80& or so. It is the'
unscheduled outages which bring the capacity tactor below ‘
expectations. Those kinds of Jutages include plant noditicat;on to
meet more stringent regulatory' equirements, replacing stean ‘
generators or pipes, unexpect salt water corros;on, and
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accidents. The DRA and the AG have assumed that PG&E will operate
Diablo Canyon at a 58% capacity factor for the next 28 years. We
will accept the assumption, but not with the fervor of its
proponents. Oux analysis of the underlying statistics leads us to
conclude that if the plant operates for 28 vears, and that is a
very big "if,~” it will operate at well above a 58% capacity factor.
A review of the testimony shows the fragility of the 58%
estimate. Mr. Myers, the DRA witness concluded that it appears
most likely that Diablo Canyon will operate in the range of 50% to
70%; the average for comparable piants' ranges from 55% to 65%;
therefore, a reasonable estimate for D:i.a.blo Canyon “should be in
the range of 55% to 65%.” He settled on/58% because it is the
average of the capacity factors. for West/inghouse four—loop PWRs and
the average of large wQstinghouse PWRs ln.cb. have been in opera.t:.on
for more than five years. He presented the following table of his
primary statistics. & - : ‘
CUMULATIVE CAPACITY PAC‘I’O FOR NUCLEAR PLANTS 1_
Time-Weight Under .
All Plants 6.1 14 26 29
Five+ Yrs Op

[
N

20 20
All PWRs 13 20
All BWRs 13 B 9
ALl W PWRs 10 12
Five+ Yrs Op, w.'- ' '
All W PWRS 750+ 
Five+ Yrs Op, W, 750+
Post—'.!’HI, W

w, Four—Loop

WOWwN W W W w39

Five+ Yrs Op, w 4—I.oop

1 Diablo Canyon Nuclear Powexr Pla.nt has a Westingb.ouse
four-loop pressurized watar ea.c-tor.

L}




A.84-06-014, A.85-08~025 °'ALJ/RB/fs

He said that through May 1988, Unit 1’s cumulative
capacity factor was 70% and Unit 2’s, 76%.

Mr. Marcus, the AG’s witness, testified that he
calculated the 58% capacity factor as the timc weighted average

performance, through January 1988, of 83 nuclear plants over 700 MW

that have been in commercial operation in the U.S. He said that
Diablo Canyon’s current performance is above average, it is
operating at a 67% capacity factor after three completed fuel
cycles. ‘ |
PGLE, while accepting the 58% capacity factor for the
purpose of this settlement has, in other proceedings, taken a

parkedly different view.  Mr. Clarke testifisd thnt PG&E expects . to-‘

operate the plant at a 65% to 70% capacity'factor. At 70% the
equivalent disallowance would: be approximately/ssoo million. In’
. PG&E’S 1988 ECAC proceeding the estimate for/1989 is near 70% and
the California Energy Commission’s (draft report) estimate of

capacity is near 72t for 1988. Mr. Maneat{s testified that if PGSE =

could maintain a capacity factor of. betwe n 73% and 75% over the
rexaining life of the plant it would susfain no disallowance,. all

other assumptions being the same. A 1987 PG&E 20~year nuclear fuel’ ?m,

forecast assumed a 67% capacity-ractor . and- a 11988 PGEE rive-year
nuclear fuel forecast assumed a 65% pacity factor.

The 58% capacity factor es inate is<based ‘on averages. or fnﬁ
nuclear plants, some that operate m better than averagevand some g

that operate. much worse than. averag o And ‘none have. operated- for -
30 years. at most 15 years for.a ¢ mparably sized plant. - None o:

the analysts-made a speciric analy is of Diablo Canyon taking tmoo ‘

account that it ‘has been the most closely inspected plant aver
constructed and apparently none considered ,(although they- knew\or)
the views of the managers. ‘of PG& ‘as to hoW'well the plant is'

expected- to'operate.‘ -Noxr, evidently; did they consider the current:fc

high capacity- factor. Because of the use to.which the capac;ty
factor Ls,put we are surprlsed t the DRAfdid not include recent

\ .

n
1
"

i,
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data and the forecasts of PGEE as part of the equation. Under the
circumstances, the expectation of the chairman of the boa;d of/ PGLE-

outages, we accept the 58% capacity factor of
a reasonable baeiS-to‘compute the equivalent disallowance.
E- Shifting of operating Risk o

The most important feature of £ settlement, and the
most novel, is the shift of the risk of'-perating Diablo-Cahyon"
from the ratepayera‘toAPC&E- Because f2 this shift, PG&E assumes
the risks of poor operation and; cost/overruns, which under
traditional regulation usually £al)y on the ratepayers, and obtains -
the benefits of efficient. operatjlOn and excellent performance. In}p
determining the value of the seftlement PGLE made certain o
assumptions regarding the ope ation and na;ntenance expenses and o
capital addition costs that At has agreed to pay for the nex:‘28
years. - Should those assupptions prove wrong and unforeseen _ ‘
extraordinary expenses . --cur‘PG&E nmust absorb-the additional oosts.
Especially in the area /£ plant safetyythere is a hiqh risk or 3
unforeseen costs. . Thé hlltorY'Of regulation since TMI is. replete
with instances of Np demands for impfoved safety and’ new-sazety
equipment which refuired the unantic pated- expenditure of tens o:
millions of dollxrs. That burden, ch conventzonally is inposed

It5~rates ,
its operatzng costs and a i
If a plant goes out of servioe,_f
On a theoretical level, the
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construction projects such as Diable Canyon and San Onofre, that
rarely happens. The phenomenon of an increase in employees in the
year prior to a rate case and their subsequent decrease after rates
are raised is not unknown in utility regulation. The

the risks of utility operation are usually'borne by

abandonment provismon. R;sk‘obv1ously
The floor payment provision,
protection to PG4E, aptly illustrates
ratepayers to PGLE. The rloor, at mest, provides revenues

well below the lndustry-average 58 capac ty factor. In case of alg

shutdown and invocation of the fl oz, th loss of revenue would be’ j""'

expensive. Under conventional egulation.that loss of revenue and
- cost of repairs: would be borne by‘the ; tepayers, under the
settlement PG&E is. respon51b1 . Over the life of the agreement one‘
would expect changes requiri gvcapita additions or na;ntenance ;
expenses in excess of those/currently contemplated, extra costs. L
that would normally be recgvered from the ratepayers. Under the :
settlement, PG&E must recgver thosef osts trom revenue generated by
Diablo Canyon. , R : S :
‘'However, balanti ' PGSE is assumlng, is the 3
ur efficiently than average and
thereby‘redﬁce'costs‘ - increase revenues.‘ It is eatimated that }f

Ll
i.
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each percent of capacity equals about $100 million/in disallowance.
Should PGSE sustain a capacity factor of 62% over/the life of the
plant, the proposed settlement would be equal tofa $1.6 billion
disallowance. Although imprecise, the effect PG4E’S Trevenue of -
operations at Diable Canyon above or below theg 58% average capacity
can readily be computed. A large portion of fPG&E’s profits or
losses will be determined by Diablo Canyon’s performance. PG&E can'
fare well or poorly under the performance Yased pricing plan of the
settlement; both the risk of poor plant performance and the bene:itj
of gocd performance are put on N&E.r:j :

The opponents’ principal a ent against performance
based pricing is that it is an :anent e scheme which will
encourage PG&E to maximize plant opeyations so as to mxim:x.ze
revenues and to disregard safety copcerns that /nly' atfect sa!ety L
but do not enhance plant performgn e. They byttress their pos:.ta.on;i‘ :

st’iried that they were .
" increasing the concern |
The test.unony of the
d persuas:.ve. He ‘

performzmce, it is to PG
possibllity of shuttmg down the pl t is reduced to the minimum.

19 Performance ba cd‘-.pric:!lng- is . a new concept in regqulation,

being embraced by gbme as a modern day revelation. When seen from' - "
the perspective of/the nonregulated world, however, where companies. .

have to compete, ‘is'a concept at" least as’ old as Adam Smith a.nd B
probably as o_J_.d‘ Adam and Eve. ‘ -
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In our opinion, it would be economically irresponsible (not/to
mention morally reprehensible) for PGLE to neglect safety/for short
term gain; and we cannot envision long term gain if safely is
neglected. The threat of an NRC shutdown with the lik¢gly _
imposition of an Independent Safety Verification Progtam is a risk
even the most avaricious investor would not hazard./ It is more
likely that PG&E would lower its safety guard if the ratepayers
bore the risk than when PGLE bears it. In effecy, PGSE is betting
the company that it will operate safely and profitably.

F. Shutting Down Diablo Canvon '

The evidence presented by the Redw Alliance regarding.
the savings to be achieved’irlbiablo-Canyon ere shut down is not
persuasive. Dr. Bernow testified that his/study of the economics
of closing the plant was preliminary and more investxgatzon was
needed. But he also testified that shoyld the additional
investigation confirm bis preliminary 'lysis that it would be .
economically justified to shut down Djablo’ Canyon, then the revenne
analysis should be expanded into a s¢cial and env1ronmenta1 cost ‘
benefit analysis. PG&E’S’ testimony on ﬁiant shutdown, also
preliminary, reaches the exact oppgsitd conclusion. We need not
reconcile the two positions as thé evidence, admittedly, is |
insufficient and to obtain an'a quaté record would requzre, at the
véry least, months of'prepardl‘ n months of hearing time. Oneh_
of the purposes of the settl t i‘ to avoid spending those S
months. Dr. Bernow’s testimghy hag not persuaded uS»that the
settlement is not in the public interest.

Nor is Mr. Kinosjan’s t stxmony persuasive. First, it
only applied to the 1988~ - test year and second, it failed to
properly allocate decomm sionind costs, whicb, if it had done so,
would have shown the co savings in: shutting down DxabIO<Canyon i
were negligible. : 3

g




A.84-06-014, A.85-08-025 .ALJ/RB/fS

»

G. Rate Relief

A large part of the estimated $2 billion equifalent rate
base reduction is the value of PGLE’s waiver of its
collect in rates the uncollected balance accrued
approximately $2 billion as of July 1, 1988, whi
entire plant were in rate base, has a pres’ent v¥Xlue to the
ratepayers of $1.2 billien. "

Some comparisons are helpful to pu¥f the rate relief
offered by the settlement in perspective. Aor instance, under the
settlement Diablo Canyon energy will be pficed at 7.8¢/kWh at the
start. In contrast, if the full costs Diablo Canyon were ‘
allowed, and if the DCAA were amortized over 10 yea:cs, the starting !
price would exceed 15¢/kwWh, ::equirin a 25% increa.se in rates.
Avoidance of this potential rate shgck is a benefé.t not to be
:.qnored. The 7. ac/m compares fayorably with lectriczty produced
by SONGS 2 and 3 which is priced t about 9.5 fo 10&/kWh.

The opponents of the '
price for electx::.city is fixed/by the settl ent, the public is
denied the benefits of lower gil and gas prices for some 28 years. &
Should oil and gas prices r in low, the/settlement allows PG&E to :
run Diablo Canyon constantly, taking. adv: tages of the higher |
priced electricity and losing the benefit of low alternate zuels, :
to the detriment of the r tepayers.. E arg‘ues, not surprisingly, )
that the stable settlemeyft price is a n to- ratepayers because it< .

takes some uncertainty dut of pricing /- tb.e ra.tepa.yer is not at the R

mercy of events beyoncl ontrol. 0p

prices by formula for £8 years is a crystal ball calculatlon' and
they recommend adjusting the settlaJent pPrice every two or t.hree ‘
years based on currert market constraints. Implicit in the crystal
ball comment is the hxpectation thdt over time market rates will be
more favorable to the r_'a.tepayers _the settlement prices.  We
are not as sanguing as the oppene ts. More to the po:.nt pnce is"

S
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but one element of the settlement and cannot be isolated without
destroying the settlement. We believe the price is reasonable.
H. Hearing Costs

Although a relatively minor item, as a result of the
settlement tens of millions of dollars are expected to be saved in
hearing costs, both for this hearing and for future hearings. PG&E:
estimates it has about $100 million in sunk costs of litigation
(wvhich under the settlement it waives) and expects another $10
million in costs<shou1d ‘a full prudence hearing be held. The
Commission’s costs are much lower, but still significant. We :
believe that not only will the savings be substantial if a prudenceJ'
hearing is foregone, but also down the road we wzll avoid hearings
every two or three years for the next 28, on Diablo-Canyon capltal
improvements, prudence, operations, and rates;/ a more than
substantial savings for the ratepayers.

Added. to the real dollar savings/are the intangible
benefits of diverting management and Commission effort from

lawsuits to productive work, freeing PXO essional staff for other 'f‘
projects, and pernitting the Commissio and its staff to assist
those whose problems in their own eyes/seem equally pressing.

" The settlement requrres t DiablomCanyon revenues be
excluded from PGAE’S AER. Nuclear fuel expenses are now subject to ‘
AER recovery, and those expenses will be removed. In addition, =

PGLE expenses for replacement or. dﬁsplacement fuel due to operatron“"'

of Diablo Canyon will be renovedlﬁrom .AER recovery, through an
annual adjustment at the end of each AER forecast period. For
exanple, if Diablo Canyon.produ ion is greater than amounts
forecast in a given ECAC proc ing, then PG&x‘expenses for other
fuels will be reduced from the CAC forecast, and PGEE would
increase its. earnings through the AER. The annual. AER adjustment
will reduce customer costs by érediting the ECAC balancxng account‘V

with the AER fraction o: the d&splacement fuel expenses foregone by ‘ |
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PG&E. If Diablo Canyon production is less.than forecast, an .
opposite adjustment will be made to prevent PG&E losses through the
AER. ) ‘
This mechanism is explained in the Settlement Agr
(Section 8.D), the Implementing Agreement (Sections 8.A.1l,
Exhibit 513 (Question and Answer 5j at pp. 17-18), and Exhi |
(Questions and Answers 2, 3 and 4 at pp. 32-35; exampl¢ calculation
at p. 45). The settlement proponents propose a formyla for making. “
the annual adjustment, found in the tariff provisi it
93,303. However, in Exhibit 515 the proponenta by cognize’the N
possibility of altermg that formula. PG&E witnéss Long testified 5
that the Commission can adjust ‘the terms of formul ,w:.t‘hout '
voiding the settlement. We will take that o rtunlty(now-‘ _ y
Witness Long ‘testified that the adjus ent“operates " '
at PGGE’s system margin. PG&E witness Hi ‘ |
of a production cost model is a good way/to calcilate incremental ‘;j '
costs, and that use of such a model would be a tter way to ‘
estimate incremental costs than use o the sygtem average heat ra.te-‘
Therefore we will change the

AER adjustment, but that IERS ¢ be e s:.:l.y' derived. We agree, and.
we will order PG&E to calcula - an ap ropriate IER, to- be called .
the Diadlo Incremental Enexgy; Rate ( IER) to distinguish it -from
the QF IER, as follows. ‘
- In each ECAC case/the- QF ER. is developed by calculat.mg ‘
the difference in operating costs 'tween two-scenarlos, QFs-;n andf\

QFs-out, then dividing difference by the enexgy purchmd n.omp_.j e
the QFs and by the’ vtility Electric Generata.on (VEG) gas rate. The-’_‘ RN

total costs for each scenario are{ computed using productn.on cost’
models. The DIER should: be deve oped in much. the sa:ne way, by
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calculating operating costs for two scenaries, both of wiich should
assume QFs-in, for which Diablo Canyon output is 10%

below the capacity factor or availability factor assymed in the
calculation of the QF IER. The DIER is then the difference in
costs between the two«scenarios, divided by the difference in
Diablo Canyon generation and by the same UEG gas/rate used in the
QF calculation. This calculation should not dirzicult because
all nrodel assumptions have been made in the pyocess of determining
the QF IER. If the specified 10% deviations "
yield erratic DIER values, PG&E should revife the deviations
appropriately and justify its revisions.

PGAE should make the calculati¢ns using the nodel
conventions and resource assumptions adppted in. A.88-04-057, its
current ECAC proceeding, and report ‘resulting n:ﬁ& with its :
first annual Diablo Canyon compliance’ £iling. rutibe DIERs should:'.
be litigated in ECAC proceedings, ngt simply provided by PGEE.
J. Ratemaking ' ‘ ‘

To implement the sattle ent we must Authorize revisions
to PGAE’S revenue requirements, : '
account balances.

 The revenue requir
effective January 1, 1989.
for four of PG&E’s rate el

revenue requirements (xe: tive to ently authorized tevenues; ;
not present rate revenueg) is an i::7gase of $261.318 million, as . o
This is increase of 5.2% over ‘
currently authorized r¢venues. uéh C
This decisi n.will not authorize actual customer ratea.';
Rather, the authorizéd revenue cha?ges will be incorporated into -
the revenue allocation and rate design devaloped in PG&E's current
ECAC/AER/ERAM progeeding, A.88-O4-020 and . A.88-04-057-‘ Ra.tes

oo N



A.84-06-014, A.85-08-025 ' ALJ/RB/fs

authorized in that case may also consider 1989 revenug changes for
financial and operational attrition.
Although rate and revenue changes due €O
will become effective January 1, 1989, the settl¢ment terms dictate:
account revisions to adjust PGSE’s revenues as [f the settlement
had been effective for the period July 1 — Degémber 31, 1988.
Adjustments for base rate, ECAC rate, AER, ayd DCAC rate revenues
will be consolidated into a single net adjugtment to be made to the
ECAC account. The net adjustment cannot hh calculated until early
1989, because it depends on recorded salgs, expenses, and plant
generation through the end of 1988. Appendix G.sbows the method - =
for making the net adjustment. PG&E will be authorized to make the?’ ;
appropriate account adjustments in eafly 1989, notifying the |
Conmission and all parties after th¢/ adjustments are made. .
During the settlement heyrings PGLE revised its requested L
tariff language to implement the gettlement. The /evised tarize
sheets are shown in Exhibit 93 T (N and should replace the tarifs :
. The DRA and the AG :f :
concur that the revised tariﬂ' will correct : implement the - terms.l
of the settlement. We also agree, with the exceptn.on that - the
tariff provision for the’ yeayly AER' adjus ent be modified to
replace system average heat/rate with th DIER as explamed in
Section X.I. above.
In order to stay informed ut the operation and costs
of Diablo Canyon, we wil) oxder PG&E fo £ile an annual Diablo
: { commencing /in. 1989. The reporting
sions and are shown in

|
o
f

matters. Neithe pa.:.-ty bas cited the: Commission's Rules of
' Practice undex Ahich they see/)c compensat;on (Articles 18. 5, 18-6, y.
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or 18.7) nor have they cohplied with the provisions of tbé/::;es.
Neither party has made a contribution (substantial or ofherwise)
which assisted the Commission in the resolution of The
requests for compensation are denied.

s . ! | ‘
In our findings regarding the adequacy of the settlement
we have made specific findings on issues that )e or the parties
consider significant. We do not believe it .
separate findings on every paragraph in the Settlement Agreement
and the Implementing Agreement. Our genexAl finding that the
agreements are in the public interest is /sufficient. L
1. PG4E seeks to include the cost of constructing its Diablog': Tit
Canyon nuclear power plant in its rat base in the amount of $5.5 *ﬁ 7{‘15
billion. | s o
2. The DRA asserts that the easonable cost of construct;ng
Diablo.Canyon is $1.1 billion and seeks a $4.4 bidlion
disallowance.

3. PGLE, the DRA, and Ay : d.‘to- settle the.
dispute by recommending to Commission a ettlement Agreement

by PG&E if the reasonablé cost of Diab 'Canyon included in rate
base was $3.5 billion./ The settlemen  provides an estimated
$2 billion,equivalent‘ ate- base reduction and shifts the risks ot
operating the plant from the ratepay rs to’ the utility. _

4. The risk ¢f disallowance to PG&E of going to hearing on
the Hosgri Fault igsue is appro tely $4.4 billion. The risk to
the DRA if PG&E wére to prevail on/ the Hosgri Fault issue is to’
lose approximately $2 billion of ts recommended disellowance.'
There is substahtial evidence which would: sustain a decision for.
either PGSE or ‘the DRA on the Hosgri Fault issue. There are .
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1989, because it depends on recorded sales, expenses, and plant
generation through the end of 1988. Appendix G shows the method
for making the net adjustment. PG&E will be authorized to make the
appropriate account adjustments in early 1589, notifying the
Commission and all parties after the adjustments are made.

During the settlement hearings PG&E revised its requested
tariff language to implement the settlement. The revised tariff '
sheets are shown in Exhibit 93,303 and should replace the tariff
sheets appended to the Implementing Agreement. The DRA and the AG E
concur that the revised tariffs will correctly'implement therterms-f‘
of the settlement. We also agree, with the exception that the
tariff provisionﬂfor the yearly AER adjustment be modified to
replace system.average heat rate'with the DIER as explained in
Section X.I. above. .

In order to stay informed about the operation and costs
of Diablo Cnnyon, we will ordexr PG&E to«file an annual Diablo
Canyon Compllance Reportncommencing in 1989. The'reportrng
requirements reflect workshop'discussions and are shown in
Appendix H. ‘

K. Intgzzﬂngxrcgmngnnstign : ‘

- The Public Solar. Power Coalition and the Abalone All;ance
have reqnested compensation for their participation in these
matters. Neithexr party has cited the cOmmission's Rules of
Practice under which they seek compenaation (Articles 18.5, 18. 6,
or 18.7) nor have they complied: with the provisions of the rules. 7"
Neither party~has made a contribution (substantial or otherwise)
which assisted the Commisaion in’the resclution of th;s case..
Their requests for compensation are denied.

The Mothers for Peace and’ Rochelle Becker, ‘and’ the ol
Redwood Alliance also filed: requests for compensation, and these i
parties did comply with our rules. The Mothers for Peace and

Rochelle Becker request $30,000- to.cover'their’ reasonable-expenses :”‘ﬁ ;rg¢

of participation in this proceeding. The Redwood Alliance seeks
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substantial risks to both PG&4E and the DRA in going to hearing on
the Hosgri Fault issue.

S. The stakes attributable to the mirror image erxor are
approximately $2.4 billion if the total cost of the IDVP is
considered the proximate result of the error, which s-the position .
of the DRA. PGAE assexrts that the cost of the errof is no more ‘
than $100 million.. There is substantial evidence/which would:
sustain a decision for either PG&E or the DRA ofi the mirror image
error issue. There are substantial risks to Koth PGSE and the DRA
in going to hearing on the mirror image errdr issue.

| ' ‘ exceptional. It came
‘after prepared test;mony had been ex ged, othe exhibits and
information had been exchanged, and and discovery
almost completed. Only a trial wouXd “bave p:ézided moxe:
in:ormation. The settling partie were s
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' $110,400. We will grant the request of the Mothers for Peace and
Rochelle Becker, but deny the request of the Redwood Alliance. The
Mothers for Peace and Rochelle Becker made a substantial
contribution to this decision by raising and focusing on the issues
of plant safety as affected by performance based pricing and the
composition and effectiveness of the Safety Committee. Although
their position did not prevail, it did lead to detailed testimony,
detailed cross-examination, and a thorough - Jmowledge on the part of
the Commission of the issues raised. The Redwood Alliance, on the .
othex hand, seeks compensat;on for raising an issue, shutt;ng down
Diablo Canyon, on which it presen:ed evidence which we found to be
preliminary, inadequate, and not pe:suasive. To the extent the 1
Redwood Alliance presented evidence or argument on other issues, ;t*\
‘was merely cumulative. The Redwood Alliance did not make a |
substantial contribution to this dacision.
L. Commonts 3

This decision was Lssuod a8 a Proposed Decision.j

‘Comments were filed by PG&E, the DRA, the Aztorney Genexal, the Sanﬁ‘;fz
Luis Obispo Mothars for Peaco, the Redwood Alliance, and William M.Q.;ﬁ
Bennett. i

PGGE asserts . that the Proposed Decision makes substantzveo

changes. to.three elements of the settlement: (1) to the floox ‘
provisions, (2) to decommissioninq~costs, and (3) to the safety
committee. PGLE assorts that the. changoa to the floor and.

decommissioning provisions unfairly alter the’ balance of in:e:osts‘_or?r

negotiated in the settlement. - The DRA and the AG support’ the
comments of PG&E. o ‘
1. The Floor Provision ,
- The Proposed Decision found ‘that any-money in.the FPMA
would be subject to potential refund by the Commission.  The
£inding was made to insure that the Commission had the power to _'

ameliorate a possible inequity reaulting fxom the FPMA holdinq mo:@r e

money at the time of abandonmontlof Diablo-Canyon (or tormination
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maintenance expenses including unforeseen extraordinary expenses,
all capital addition costs including unforeseen extraordinary
costs, and premature abandonment. The ratepayers share a small
part of these risks through the floor payment and abandonment
payment provisions of the settlement.

11. As part of the $2 billion equivalent disallowance, PGLE
will waive its right to collect in rates the uncollected balance
accrued in the DCAA, approximately $2 billion as of July 1, 1988,
which has a present value to ratepayers of approximately $1.2
billion. ‘ ‘

12. PGLE will waive all costs incurred in preparing for, and f
participating in, this'hearingt‘ The amount is'approximately‘SIOOu ,
million. ' o SRR : i
13. The evidence presented on the issue of shatting down
Diablo Canyon because it is economically unjustifded was
preliminary, inadequate, and not persuasive..

l4. The proponents ot the settlement ne and prepared the
settlement documents including the price stoicture without
consulting or informing other parties. - was not |
anticompetitive nor a violation of the antfitrust laws. In any !
case, the economic considerations enbodidd in the settlement are ot
overriding importance.. '

15. The Settlement Agreement an the Implementing Agreement
are reasonable in light of the whole: ecord consistent with law,:L
and in the public interest. : |

16. The settlement establishe performance based- pricing
ratemaking which is an alternative to.the traditional ratemaking v
method oz an allowed rate of ret on undepreciated capital costs.

17. The price ‘schedule in PAaragraph 3 of the Settlement
Agreement is reasonable. -

18. The ~utility assets” r rerted to«in Paragraph 7 of the | =

Settlement Agreement and defin in the Implementing Agreement and ,
the amount of each component of /the utility-aesets are reasonable-,;”
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of the séitlement) than the value of Diablo Canyon at that time.
We were concerned that any money collected by PG&E under our order
would not be subject to refund unless we specifically made it so.

(City of Los Angeles w. PUC (1972) 7 Cal. 3d 331, 356; PTS&T v. PUC
(1968) 62 Cal. 2d 634.) PGSE says that this result was never

contemplated by the Settlement and Implementing Agreements and is a. :
material change in the settlement. PG4E, nevertheless, to preclude
such inequity, would accept an interpxetation of the settlement as |
follows:

a. In any year in wh.ich. floox ayments, when
added to the preexisting balance in the
FPMA exceed the maximum abandonment payment
for that year, then such additicnal floox
payments shall be designated as refundable
floor payments and received by PG&E subject
to potential refund (plus interest) by
order of the Commission upon terrmj.nat:.on of
the FPMA if, at that time, the.Commission
finds that azaefund is the pre:ﬁerable
disposition-

All other floor payments rece.ived by PGEE
(and interest thereon) shall nét be subject
to refund, but in accordance with -
Paragraphs ¢ and d below, shall continue
(1) to be subject to the obligation to
repay with interest from one~half of the
revenues from- production in subsequent
years in excess of a 60% capacity factor
and (2) to be taken int.o~ cona:f.doration by

20 - Mathemt.ically, we :!.ntar:p::at refundable flooxr paymem:s to be
calculated as followss

R= (B + F) = (tho h.f.gher of B or A), exc:opt tb.a.t R cannot be
loss than zero,

. where R = refundable £loor payments, B = balanco in the FPm
at the start of the year in'which the floor payment is taken,
¥ = floor payment amount for that. yoax, and A= maximum abandoment
payment f.or that yoar. : _ _
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19. Any revenue received by PG&E undexr Paragraph 9 of the
Settlement Agreement will be received by PG&E subject to further
disposition by the Commission, including the authority to order
refunds of all or part of the revenue to ratepayers.

20. The Settlement Agreement Paragraph 9 does not preclude
the Commission from ordering a refund of the money in the FPMA upon '
termination of the Settlement Agreement or abandonment of the
plant. o A
21. By exercising its rights to obtain floor payments, PGLE
agrees that the Commission may order a refund to ratepayers of the .
money in the FPMA, if the Commission finds that a refund is the
preferable disposition. _

22. We interpret. Paragraph 10 of the Settlenent Agreement
to mean a) that if PGLE were to transfer Diab Canyon and thareby g
lose its decommissioning costs tax axenption PG&E’S customera '
would no longer be liable for decommissio g costs, and b) . the
settlement agreement. does not provcnt inmp dently incurred
decommissioning expenses from being d4i : '
decomnissioning hearing pertaining to DA:

23. The Sa!ety chm.ttee will
operation of Diablo Canyon.  With co petent nembers ded:.cated to
achieving: safety at 'Diablo“Canyon, )
benefit on the public, and- is in

24.
and are a rea.sonable ‘charge on ‘

25. Under the terms of the/ settlement a.n annual revenue
adjustment is necessary to excl de the impacts of Diablo Canyon
operation from PGLE revenues . r ceived- through ‘its AER.

26. Use of an appropriate IER in the annual AER adjusment
formula will provide a more a«:‘::urate adjustment thnn would use o:c
system average heat rate.
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the Commission in deciding a reasonable
abandonment payment to allow PG&E.

All repaymentsz of floor payments from one-
half of the revenues from production in
subsequent years in excess of a 60%
caiacity factor shall be applied to FPMA
ances as follows: (1) current intexest,
prxo rata between that due on refundable and
nonrefundable FPMA balances; and then
(2) principal (including past interest),
pro rata between the refundable and
nonrefundable balances.'

: If, in taking the balance in the FPMA Lnto
account in determining a reasonable
abandonment pagment to allow PG&E pursuant
to Paragraph 13C of the Implementing
Agreement, the Commission decides to use
any portion of the balance in the FPMA to
offset any portion of the maximum : '
abandonment right payment, the FPMA,balance
shall be offset pro rata between the
refundable and nonrefundable amounts in the
FPMA.. .

To use the Proposed Decision's example (Pm 140), in year
2012 the floor payment calculated according to the formula in the |
Settlement Agxeement could be.$1.141 billion; but the maximum
abandonment payment: would. be $600 million. 1f there were no

balance in the FPMA, in year 2012 PGSE would receive. $600. million B

of floor payments subject only*to repayment fxom subsequent
operational revenues or potennial offset against abandonment ‘

rights, and $541 million.subject to—potential full refund by order".

of the Commission. The interest accruing on each portion of. the
FPMA balance would be classified in the same mannexr as the

principal. If the floor were invoked again in year 2013, the floor Qfo?

payment would be $1.059 billion. Since" the maximum abandonment

payment would be $500 million, ‘thexe would be a balance of at least 1

$1.141 billion in the FPMA, and. there is already $600 million.of
nonxotundable floox peymenta as a result of floor payments ‘made xn
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t

27. The formula proposed by the proponents to determine the
annual AER adjustment should be modified to replace system average
heat rate with an appropriate incremental energy rate.

28. The DIER described in this decision should be substituted
for the system average heat rate ih the annual AER adjustment
formula.

29. The revenues and account adjustment calculations shown in
Appendix G were developed at technical workshops and meetings open
to all parties to this proceeding. ;

30. The revenues and account adjustments shown and described o

in Appendrx'c correctly xmplement the terms of the settlement and :417

are reasonable.

31. The revised tariff sheets in Exhibit 93,303, médified to

included the DIER in the annual AER adjustment tormula{'correctly
implement the terms of. the settlement -and” are reaso .
32. It is reasonable to incorporate the reveiue reviszons
authorized in -this proceedrng into rates- author ed in PG&E’s
current ECAC and attrition proceedrngs, where ‘enue allocatlon
and rate design issues have been considered.
33. Adjustments to ratemaking account: requzred by the

settlement to allow recovery of Diablo Can on energy purchase costS‘ffr“

during the period July 1 - December 31, 88 cannot be made unt;l
after the revenue changes authorized by is decision become
effective. :

34, The settlement requires tha the account ad}ustments zor “,J\t
the period July L - ‘December 31, 1988/be consol;dated into a srngle'~"* P

adjustment to PG&E’s Ecac‘account-

35. All parties had adequate ime tovprepare for the .
settlement hearings. To the extent that they were not prepared 1s”'
the result of inadequate tundinq and insuzricient staff to Zully
partxc;pate in a case. of this-maqnitude.




A.84-06-014, A.85-08-025 ALY/RB/fs *

year 2012, then all floor payments in year 2013 would be subject to
potential full refund.

The difference between the Proposed Decision’s treatment
of the FPMA and PG&E’s proposal is shown by the following example:
Should Diablo Canyon be abandoned when its maximum abandonment ,
payment was $300 million after drawing floor payments in accordance
with the example in the preceding paragraph (and no repayments
having been made), PG&E would absolutely retain at least $600
million plus interest, plus having a claim for $300 million, rathex ' |
than merely having a claim for 5300 million and a claim for the
FPMA balance. -

PG&E’s proposal is substantLaIIY'dxfferent from its 1
previous position regarding floor payments and now it has agreed to‘l
a refund plan which, should PGLE trigger the floor payments, has ,‘
the potential for roturning billions of dollars to the ratepayers.._
Although it is less beneficial to’ratepayers than the :
interpretation in the Proposed Decision, it has the advan:age of
PGLE’s acceptance, and the support of the DRA and’ the AG.

Paragraphs c and d, however, ask for too much.

Paragraph ¢ would have floor. repaymenta divided pro rata between
the FPMA refundable and nonrefundable balances. Because under -ﬁ
Paragraph b, PG&E will keep the nonrofundnble—bnlance, which by~the<

time repayments are made will be moxre than the maximum’ abandonmen: ﬂ"‘ '

right payment, it should be requixed to pay off the nonrefundnble
balance first. We will modify Paragraph c accordingry.
Paragraph.d is totnlly'unacceptablo. It would use refundable
amounts. to offset a portion of the maximum abandonment r;ght

21 c. Al repayments of floor payments from one-half. of the
revenues from production in subsequent years in excess of a 60%
capacity factor shall be applied to FPMA balances as follows: .
(1) interxest, then princi on the nonrefundable balance; and then
(2) intexest, then principal on tho re!undable balance.
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36. The Public Solar Power Coalition and the Abalone Alliance
did not make a contribution which assisted the Commission in the
resolution of this case.

conclusions of law
1. The rulings of the Presiding Administrative Law Judge
should be affirmed.

2. The use of the proposed settlement procedures should be
affirmed.

3. The Settlement Agreement and the Implementing Agreement,
as interpreted by this decision, should be approved and adopted.

4. This Commission cannot bind future Commissions in fixing.
just and reasonable rates for PG&E. Nevertheless;

To the extent permitted by -law, the Commission
intends that this decision: be binding upon
future Commissions. In approving this
settlement, based on our determination that
taken as a whole its terms produce a just and
reasonable result, this Commission intends that
all future Commissions should recognize and-
give all possidble consideration and weight to
the fact that this settlement has been approved
based upon the expectations and reasonable
reliance of the parties and this Commission
that all .of its terms and conditions will
remain in effect for the full texrm of the
agreement and be implemented b tuture
Commissions. . 9//7

5. The revisions to PG&E’s 198Y revenue requirement
calculated in Appendix G should be adopted. ‘

6. Rates to accomplish the adopted revenue changes should be
set in PG&E's current ECAC and attyition proceedings, A-88-04-020N
A.88-04-057, A.88-07-037 and A&vid@ No. 1226~E.

7. The account adjustmente/required by‘the settlement as
described in Append;x G should be adopted.
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payment. We believe that if any portion of the balance in the FPMA
is used to offset the maximum abandonment right payment, the
nonrefundable portion should be exhausted first. Under the PGLE
proposal, the following example is representative: Assume: (1) an
FPMA balance of $1.500 billion, divided $1.00 billion nonrefundable
and $500 million refundable, and (2) a maximum abandonment right
payment of $600 million. PG&E’s proposal would offset the $600
million with $400 million from the nonrefundable portion and $200
million from the refundable portion. The result is PG&4E retains
$1.2 billion and the potential refund is only $300 million; this _s“'
unacceptable. We remind PG&E that under the settlement, the :
Commission has the discretion to permit PGLE to retain. the entire

FPMA, refundable and nonrefundable amounts, plus awarding PGSE the " |

entire maximum abandonment right payment. We will adopt the\fixstf
and second paragraphs of PGLE’s. proposal, modify-the third

paragraph, and reject the‘fourth.l This~decision has been modifiedf*'ilw'

accordingly. ,

2. Decommissioning : . : o

PGSE asserts that the Proposed Decision would transfer

all costs of decommissioning ‘to PGLE if there were ever increased: .
costs related to~income taxes. PG&E has proposed language to»make '
clear that should tax benefits be lost. only the increased: taxes o
would be paid by PG&E; the ratepayers would continue liable fox thep
decommissioning costs under the terms of the settlement. As this
was our intent, we will. modify the decision accordingly. This is
agreeable because.the settlement provides that all Diablo Canyon "
output - (except duxing a hydro spill condition) goes to the L
xatepayers at ‘the prices set forth in the settlement. Should this

output not go to the" ratepayers.then the ratepayexs would not be -
liable for decommissioning costs.

3. ZIhe Safety Committee

PGEE urges us not to withdxaw*from the nominating procens}'ff”‘

of members of the safety committee, a:guing that we are an
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QEDER

IT IS ORDERED that:

1. The Settlement Agreement (Appendix C) and the
Implementing Agreement (Appendix D) are approved and adopted.

2. The rulings of the Presiding' Administrative Law Judge are
affirmed.

3. The use of tho proposed settlement procedures
(Appendix B) is affirmed. :

4. Pacific Gas and Electr:.c Company (PG&E) is authorized to
file revised tariff sheets in conformity with this decision which
increase its attrition year 1989 revenue requirement by $261.318
million, as shown in Appendix G.' |

5. The authorized revenue increase shall include revisions
to the following of PG&E’s rate elements:

A. An increase of $5.619 million in Base
Energy: Rate revenues, and a corresponding
increase of $5. 619 million in. PG&E's Base
Revenue A:nount, «

B. An increase o: 5737 445 million in Energy
Cost Adjustment 61ause (EC:AC) rate
revonues.

C. A decrease o:!.' $8 890 mil ion in Annual
Enexgy Rate (AER) reven es; and-

D. A decrease of. 5472 856/ million in- Diablo
Canyon Adjustment Clapse (DCAC) rate
revenues, which shal terminate the DCAC

- rate. :

6. PG&E" shall incorporate tha above revenue changes into
rates authorized in :Lts current /ECAC and attrition proceedings,
Application (A.) 88~04-020, A.§8-04-057, A.88-07-037,‘and Advice )
‘No. 1226-E. - o : _ R

7. PG&E shall, in tili: g tarif! provisions to imple:nant this |
decision, modify the formula to calculate the annual revenue o
adjustment which oxcludes impacts of Diablo Canyon operation -
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important ingredient in the nominating process and that our
participation will help assure the.safe operation of the plant. On
further reflection, we will participate as requested.
4. Other |

The Mothers for Peace commented that the Proposed .
Decision included facts regarding the Hosgri Fault and the mirxor
image error which the parties were not allowed to‘litigete andjthaﬁ
the decision did not mention any of the recommendations of the San =
Luis Obispo parties. The Mothers for Peace misconstrue our -
discussion of the Hosgri Fault and the mirror image error and our-
findings thereon. Our discussion of the’ two alleged construction
errors was not to‘determine whether they had- ox had not occurred, :
but was to determine if there was merit in the contention that thqy-“
had occurred and the potential liability if they had occurred- Anw
analogous procedure is summa:y ‘Judgment. when the court must :
‘determine whether there is a material issue of fact to be tried.
The court reviews the recoxd; it does not conduct a trial. The
Proposed Decision Pindings 4 and 5 do not find the facts of ‘the

Hosgri Fault and the- mir:or image exxor, they find that there 13 _&{?)  3

substantial ‘evidence on both sides of the issues.

The Mothexrs for Peace object to~the ‘Proposed: Decision s g?iu\“

failing to include or refer to its recommendations. The . :

recommendations wexe omitted because they either pxoposed mater;al
changes in ‘the settlement and would: therefore negate it, or were )[
extraneous to the issues of the heering.' Its first recommendation"d

sets the tone: It recommends "that the Commission allow for "4”?35'_j
recommendations that ‘could change this agreemen: without making it N

‘null and void.’* To. accede to that recommendation would void the
agreement and set us back to square one. ‘Another recommendat;on-‘h

would have us order. the negotiating- discussions be made part of the‘f  -

record. We have previously xuled that the discussions are
privileged. Extraneous reconmendations included: that the
Comnission analyze PG&B’; long-te:m seismic report, that the
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from revenuves received through its Annual Energy Rate (AER), by
substituting the Diablo Incremental Energy Rate (DIER) for the
proposed system average heat rate.

" 8. PG&E shall calculate the 1989 value of the DIER, through
the end of the current ECAC forecast period, as described in this
decision and shall report that value in its first annual Diable
Canyon compliance filing.

9. PG&E shall adjust its ECAC account balance to allow
recovery of Diablo Cahyon energy purchase costs as if the
settlement had been effective during the period July 1 =
December 31, 1988, according to the method described in Appendix Gbﬂ
The ECAC account adjustment shall be made as soon as the necessary.
data are available, but no later than January 31, 1989.

10. PG&E shall on March 31 of each year commencing in 1989
through the year after Diablo Canyon is :atired/ér abandoned file a
Diablo CanyonICompliance,Report,as dascriqu

11. The tariff filings authorized by
conform to General Order SGeA; shall be

were authorized by this decision, and shAll begome,éftective 5-day§5;




Commission discuss the settlement with the NRC and place the NRC’s
comments in the record, and that all safety committee meetings be
held in San Luis Obispo. As they are extraneous, there is no point
in discussing them. The participation of the San Luis Obispo
parties, however, did much to focus our attention on particular
issues in this case, especially on safety issues, and they have
made a substantial contribution to our analysis and decision, but
they have not persuaded us to adopt their recommendations.

‘The Redwood Alliance commented, as did the San Luis
Obispo.parties,;that ouxr discussion and findings on the Hosgri
Fault and the mirror image problem are in errxor. For the reasons
previously stated, we believe cuxr discussion and findings are
appropriate. The Alliance also commented that Finding 13, where we
found that the evidence on shutting down Dxablo Canyon was not

persuasive, is wrong. The Alliance merely reargues its position.

We will not change the finding. Mx. Bennett, in his comments, also
merely reargues his prior position regarding lack of due process ‘

and other perceived erroxrs; his argument haa not improved with
tinme. ‘

Because of corrections to the £o:mﬁlas being applied‘in ‘ -

this case (Appendix G)., the amount of’revenue increase authorized
by this decision is $284, 212 000 rather than ‘the $261 318 000
described in the Proposed Decision. '

In our findings regaxding the adequacy of the—settlemenz‘

e
oo

we have made specific: findinqz on issues that we oxr the perties ‘Q&,f (wt

conzider significant. We do not believe it necessa:y“to-make
separate £indinqs on every paxegreph in the" Settlement. Agreement t
and the Implementing Agreement. Our qeneral flnding that the
agreements are in the public interest is sufficienn.

. /n‘
-
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after the date filed, but no earlier than January 1, 1989. The

revised tariffs shall apply only to service rendered on or after
their effective date.

This order is effective today. |
Dated , at San Francisco, Califormia. .

/,'
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1. PG&E seeks to include the cost of constructing its Diable
Canyon nuclear power plant in its rate base in the amount of $5.5
billion.

2. The DRA asserts that the reasonable c¢ost of constructing
Diablo Canyon is $1.1 billion and seeks a $4.4 billion
disallowance.

3. PG&E, the DRA, and the AG have agroed to settle the
dispute by recommending to the Commission a Settlement Agreement
and an Implementing Agreement which in the opinion of the DRA and _
the AG would provide revenue to PG&E, over a 28-yeaxr perxod, in an ﬂ_
amount which is equivalent to the revenue which would be recexved_ -
by PG&E if the reasonable.cost of Diablo Canyon included in rate
base was $3.5 billion. The settlement provides an estimated
$2 billion equivalent rate base reduction and shifts the: :Lsks of
operating the plant from the ratepayo:s to the utility.

4. The risk of disallowance to PGLE of going to hearing on ,ﬁ;,"L

the Hosgri Fault issue is approximately $4.4 bllllon,‘ The xisk to
the DRA if PGEE were to- prevail on the Hosgri Fault issue is to
lose approximately $2 billion of. its recommended disallowunce.‘
There is substantial evidence which would sustain a decision fox
either PG&E or the DRA on- the Hosgri Fault issue. There are
substantial risks to both PG&E and the DRA.in going to-hearing on -
the Hosgri Fault issue.

5. The stakes attributable to-the—mirror image error are
approximately $2.4 billion if the total cost of. the IDVP is A
considexed the proximate result of the error; ‘which is the position Co
of the DRA. PG&E asserts that the cost of the error is no more
than $100 million. Thexe is substantial evidence which would
sustain a decision for either PGEE or the DRA on the mirror: image

error issue. Thore aro substantial risks to both.PG&E and tho DRAF‘ s

in going to hearing on. the mixrox imago o:ror issue. |
6. The timing- of the sottlomont was: excoptional It came
after prepaxod testimony-had boon,oxchanged, othor oxhibits and

R P
1 -
i
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information had been exchanged, and depositions and discovery
almost completed. Only a trial would have provided more
information. The settling parties were sufficiently informed o&f
the merits of each other’s case to enable them to make a
knowledgeable judgment regarxding the strengths and weaknegses of
each other’s case. Similarly, the Commission has ad
information upon which to make an informed judgment

of the settlement. .

7. The DRA’s and .AG’S estimate of the dolYar value of the
settlement - an equivalent rate base disallowadce of approximately
$2 billion - is reasonable and is based on péasonable aasumptions.ﬂ

8. The assumption that Diablo~Cany 'will operate over the -
life of the agreement at a 58% capacity" actor is reasonable.

9. The assumptions regarding inflation rate, operation ﬂ_g
and maintenance expenses, capital a itions, and the discount rate,f'
etc., that are the foundation of phe equivalent disallowance
estimate are reasonable.

10. The most important N
settlement is the shift of tXe zisk of operating Diablo Canyon from e
the ratepayers toAPG&E. ause of this shift, PGSE assumes the -
risks of poor operations plant outages, all opexation and T
maintenance expenses i luding unforeseen extraordinary expensea,;u‘_"”
all capital addition osta including unforeseen extraordinary |
costs, and premat abandonment, - The ratepayers share a amall
part of these risks through the floor payment and abandonment
payment provisiohs of the aettlement.‘ _ : ‘

11. As "of the $2: billion equivalent dzsallowance, PG&E
will waive ifs right to collect in rates the ‘uncollected balance:

e DCAA, approximately $2 billion as of July 1, 1983, E
which has an.equivalent disallowance value to‘ratepayers of
tely $1.2 billion. After the final approval date, the'
rates for Diablo-Canyon will be considered £inal and no -
subject to,retund;
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12. PG&E will waive all costs incurred in preparing for, and
participating in, this hearing. The amount is approximately $100
million.

13. The evidence presented on the issue of shuttingsdown
Diablo Canyon because it is economically unjustified’was//
preliminary, inadequate, and not persuasive.

14. The proponents of the settlement met and prepared the
settlement documents including the price structure without
consulting or informing othexr parties. This was n é .
anticompetitive nor a violation of the antitrust daws. In any ‘
case, the economic considerations embodied int séttlement are of |
overriding importance. _ : S

15. The Settlement: Agreement and the Implementing Agreement
are reasonable in light of the whole recoxd consistent with l&w,,
and in the public interest. ' ‘

16. The settlement establishes per o:mance based pricing-
ratemaking which is an alternmative to the traditional ratemaking

method of an allowed rate of retuxn © undepreciated capital costs.ﬁ‘.

17.  The price schedule in Para raph 3 of the Settlement
Agreement is reasonable. ‘ ' :

18. The 'utility assots” re :red to in Paragraph 7 of the ‘
Settlement Agreement and: defined [Ain the Implementing Agreement, and
the amount of each component of /the utility assets are reasonable. :

, 19. - Any'revenue’receiv 'by'PG&E undex. Paragraph 9 of the -
Settlement Agreement will be ecoivod by PG&E subjoct to. the
following procedure: :

a. In any year which floor payments, when
added to th tgreexisting balance in the-

FPMA exc e maximum abandonment payment
for that ygar, then such additional floor
payments 1l be designated as refundable
floor payments and received by PG&E- aubject
to potential refund (plus interest) by

‘the Commission upon termination of

-if, at that time, the Commission

that a retund 13 tho-prefbrable

dispgsition.
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All othexr floor payments receifed by PG&E
(and intexest thexeon) shall not be subject
to refund, but in accordance/with Paragraph
¢ shall continue (1) to be gubject to the
obligation t¢ repay with interest f£rom one-
half of the revenues frogébroductxon in
subsequent years in excess of a 60%
capacity factoxr and (2) p£o be taken into
consideration by the Commission in deciding
a reasonable abandonmeﬁt payment to allow
PG&E.

All repayments of fypor payments £from one-
half of the xevenues from production in
subsequent years iy excess of a 60% :
capacity factor syhll be appl;ed to FPMA
balances as foll (1) interest, then
principal on the nonrefundable balancer and

then  (2) interesgt, then p:;nc;pal on the
refundable balance.

20. By exerc;s;ng its frights to ‘obtain floor pAymen:s, PG&E *‘/{ ;

agrees that the Commmssxon/may'order a refund to ratepayers of the .
money in the FPMA in aCCOfdance with Fxnd;ng 19, Lf‘the Comm;ss;ano
finds that a refund is the preferable dlspos;tlon- ' ‘

21. We interxpret A agraph 10 of the Settlement Agreement to v//f__
mean a) that if PG&E W%Fe tortransfer Dlablo Canyon and thexeby
lose its decommass;onﬁpg costs tax deduct;on, the Commission could‘
require that ratepayifs not pay. any such add;txonal costs, and
b) the settlement¥§2;eement does. not- prevent merudently'xncurred

decommissioning e ses from bemng d;sallowed in any future
'decommlssxon;ng hegring perta;nlng to Dxablo Canyon. N

22. The Safety Committee will be a useful monitor of safe RE A
operation of Diabio Canyon.. With competent members dedicated to = '
achieving safety/at Diable Canyon, the committee will confer a S
benefit on the lic, and is in the publxc interest. ,

23.  The' nds to. ope:ate the Safety COmmlttee are reasonable
and are a reas nable~charge on PG&E” s ratepayers.»
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24. Under the terms of the settlement an annual revenue
adjustment is necessary to exclude the impacts of/Diablo Canyon

25. Use of an appropriate IER in the anndal AER adjustment
formula will provide a more accurate adjustmehit than would use of
system average heat rate. "

26. The formula proposed by the proponents to deterxmine the
annual AER adjustment should be modified/to replace system average t
heat rate with an appropriate incremenyal energy rate.

27. The DIER described in this Adecision should be substltuted
for the system.average ‘heat rate in Ahe annual AER adjustment ;
formula. This formula may'be modified by the Comm;ss;on in future
ECAC proceedings. ‘ , ‘

28. The revenues and accoynt adjustment calculations shown in
Appendix G were developed at t chnical workshops and meetings open o
to all parties to this proc ing. o . , <>//4

29. The revenues and atcount adjustments shown. and descrlbed
in Appendix chorrectly im lement the texms- ef the" settlement and’
are reasonable.. v/,/

30. The revised itf sheets in Exhlblt 93 303, modified te
included the DIER in - annual AER'adjustment £ormula, correctly ' ‘
implement the terms o the settlement and are reascnable.

o 31. It is reas¢gnable to-incorporate the revenue'revxezons
authorized in this roceeding into rates authorized in PGSE’s. ;
cuxrrent ECAC and attrition proceedlngs, where revenue allocation ﬂV_' :
and rate design jssues have been’ ‘considered. :

32. Adjus ents to ratemaklng ‘accounts ‘required by the ‘
settlement to- llow~recovery'of Diablo-Canyon energy‘purchase costs
during the pefiod July 1 - December 31, 1988 ‘cannot be made until’
‘after the x enue changes autho:ized by this decision beceme :
effective. :
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33. The settlement requires that the account adjust?ents for ”//l
the period July 1 - December 31, 1988 be consolidated inbo~a single -
adjustment to PGS&E’s ECAC account. v//(‘:i

34. All parties had adequate time to prepare foz/%ge B
settlement hearings. To the extent that they were not¥ prepared is
the result of inadeQuate funding and insufficient staff to fully L
participate in a case of this magnitude. ) -‘d 1

35. The Public Solar Power Coalition, the Redwood Alliance, v///f
and the Abalone Alliance did not make a contribu¥fion which asszsted ﬂ

the COmm;ssion,in the resolution of this case.

36. The San Luis Obispo Mothers for Peage and Rochelle Becker
jointly made a substantial contxibution to tie resolution of thzs
case. A reasonable compensation is $30,000{

1. The rulings of the Presiding A distrative Law Judge
- should be affirmed.

2. The use of the proposed set ement procedures should be
affirmed. - o

3. The Settlement Agreement d the Implementing Agreement,

as interp:eted by'thia deciaion, shbuld be approved and adopted.

4. This Commission cannot ind future. Commissions in fix;ng
just and :easonable rates for PGEE. Nevertheless:

. by'law, the Commission
intends that this de¢ision be binding upon
future Commissions. / In approving this.
settlement, based oA our determination that
taken as a whole ifs terms produce.a just and
reasonable result/ this Commission intends that
all future Commisiions should recognize and
give all possiblé consideration and weight to
the fact that t)is settlement has been approved
based upon the /expectations and reasonable .

parties and: this Commission

terms and conditions will
remain. in ef ect for the full term of the
agreement ayd be implemented by‘tuture '
COmmission -
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S. The revisions to PG&E’s 1989 revenue requiredént
calculated in Appendix G should be adopted.

6. Rates to accomplish the adopted revenue chAnges should be
set in PG&E’s current ECAC and attrition proceedings, A.88~04-020,
A.88-04~057, A.88-07-037 and Advice No. 1226-E. |

7. The account adjustments required by thg settlement as
described in Appendix G should be adopted. |

QEDRER

IT IS ORDERED that:
1. The Settlement Agreement (Appesidix C) and the
Implementing Agreement (Appendix D) are/ approved and adopted.
2. The rulings of the P:esidin Administrative Law Judge are
affirmed. i :
3. The use of the‘proposed ttlementfproceduxes -
(Appendix B) is affirmed. ' -
4. Pacific Gas and Elec Company (PG&E) is author;zed to
file revised tariff sheets in onfo:mity-with this decision which .
increase its attrition.yoar. 89- revenue requixement by $261. 318
million, as shown in Append#x G. . . .
5. The authorized rbvenue increase shall include revisxons
to the following of PGAE/s rate elements: ; s
A. An increage of $3.202 million in Base voo
Enexqgy e revenues, and a corresponding = A
. increase/ of $3.202 million in PGSE’s Base \/// ‘
Revenu Amount-‘ : Con
ease of 3762 712 million in Energy \//{ﬁ' S

Cokt djustment Clause (ECAC) rate

En rqy'Rate (AER) :evenues, &nd
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S. The revisions to PG&E’s 1989 revenue requirement
calculated in Appendix G should be adopted.

6. Rates to accomplish the adopted revenue changes should be
set in PG&E’s current ECAC and attrition proceedings, A.88-04-020,
A.88-04-057, A.88-07-~037 and Advice No. 1226-E.

7. The account adjustments required by the settlement as
desecxribed in Appendix G should be adopted. .

Q RDER

IT IS ORDERED that:
1. The Settlement Agreement (Append;x C) and the
Implementing Agxeement (Appendix D) are approved and adepted.

2. The rulings of the Presiding Administrative Law Judge aze =

affirmed. :
3. The use of the proposed settlement procedures
(Appendix B) is affirmed. ‘ ' :
4. Pacific Gas and Electr;c Company - (PG&E) is authorzzed to
file revised tariff sheets in- conform;ty with this deczsxon whzch‘
increase its attr;tlon yeax 1589 revenue requxrement by 5284 212
million, as shown in Appendxx G. : ‘
5. The authorized revenue ;ncrease shall xnclude rev;s;ons
to the following of PG&E’S rate elements: ‘

A. An increase of $3.202 million in Base .
Enexgy Rate xevenues, and a coxxesponding
increase of $3.202 mallxon in PG&E’ _Base
Revenue Amounts

An increase of $762. 712 mllllon in Energy
Cost Adjustment Clause: (ECAC) rate
revenues;

C. A decrease of $8 846 m;llxon in Annual
Energy Rate (AER) revenues,, -
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D. A decrease of $472.856 million in Diablo
Canyon Adjustment Clause (DCAC) rate
revenues, which shall terminate the DCAC
rate.

6. PGSE shall incorporate the above revenue changes’ into
rates authorized in its current ECAC and attrition pr

Application (A.) 88-04-020, A.88-04-057, A.88-07=037 //and Advice
No. 1226-=E.

7. PG&E shall, in filing. taxiff provisiond to implement this

decision, modify the formula to calculate the unal revenue
adjustment which excludes the impacts of Dipblo Canyon operation
from revenues received thxough its Annual/Energy Rate (AER), by
substituting the Diablo Incremental Ene gy Rate (DIER) for the ‘
proposed system average heat rate.T  o
8. PGSE shall calculate the 2589 value of the DIER for the |
current ECAC forecast period, as géscribed in this decia;on and

shall report that value in its. fst‘annuql‘bzablo Canyon
compliance £iling. '

9. PG&E shall adjust ts ECAC account balance to allow
recovery of. Diab10~Canyon ergy puxchase costs as if the
settlement had been eff ' co
December 31, 1988, acc ding to the method: described in Append;x Gu
The ECAC account adju ent shall be made as soon as the necessa:y f“
data are available, ut no lator than January 31, 1989._ '

Diablo Canyon
1l. The

their ctfective dnto._
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12. Pursuant to Rules of Procedure Article 18.7, PG&E s '{:
pay to the San Luis Obispo Mothers for Peace and Rochelle )
jointly, the sum of $30,000 as reasonable compensation fox the
substantial contribution they made to this decision.

- This oxdex is effective today.
Dated , At San Francisgo, California.
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12. Pursuant to Rules of Procedure Article 18.7, PG&E shall

pay to the San Luis Obispo Mothers for Peace and Rocdhelle Beckez,
jointly, the sum of $30,000 with interest from Jax,t{ary 1, 1589 as

reasonable compensation for the substantial cont

ution they made
to this decision.

This oxder is effective today.

Dated __DEC1.9.7888_ __, at San Ffancisco, California.

" President
NALD VIAL. . -
FREDERICK R DUDA -
G. MITCHELL WILX
-/ JOHN B. OHANIAN
T Commisioners
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APPENDIX G
Page 1

REVENUE REQUIREMENT REVISIONS AND ACCOUNT ADJUSTMENTS
Pacific Gas and Electric Company
Diablo Canyon

revenue: requirement used to set rates in
proceeding (A.88~04-020 and: A.88-04-057) ..

A. .

Amount Item
($ million) o

$ (201.600) - Exclude ‘Diablo. yon noninvpstnent Tariff Sheet
expgnscs txom ase Rcvenuc Amount  10539-E-

‘(12';1'41),

v S

$ 5.619

+ 219.360 Base: Revende Requirement 1 - Ex. 515, Tab m Lo

bV Calcialated at .09% rate-c:—re urn (13 1% return on equity) ; FE
to be adjusteg/ for adopted 1989/ rate-of-return.

Calculation oL’ Diab (-3 Canyon onerqy purcha.se cost.‘
ent ECAC case the adopted level of Diablo Canyon ' |
' enerat;on for the August 1, 1988 = July 31, 1989 forecast per:.od
-3 baaed on a ' 67%. full cycle capacity factor, 18 month cycle
J. 12 week refueling.outage and 146 gWh' generation.loss .
g ra:np—up .at the start.of/each fuel cycle. During the Ecac e
torecast period there is one refueling-ocutage forecast for Unit:

2, but during calendar 1989 the one refueling outage will be ::or " -

Unit 1. That change to ECAc :orecast generation is ‘made- here. i

I
e oy
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APPENDIX G
. Page 2

-

Operating cycle capacity factoxr |

= [((1.5 X 365) + (12 x 7))/ (1.5 % 365)]/% 67 = 77.28%.
Unit 1 capacity = 1073 MW; Unit .2' capacity’ . ‘
Calendar 1989 generation | ‘

= [(1073 x (365 - 12 x 7) 7 % 365)] / 1000

)+ (
X 24 X 0.772 - 146
- 12,804.9 gWh. s

Calendar 1989 DJ.ablo Canyon engtgy price - """_' ,
- 0.0315 f:.xed *+, o 05185,esca.la.t:.ng = $ 0.08335 per’\kWh.
Calendar 1989 Diablo Cany - energy purchase cost |
- 12,804. 9 million $ 0. 08335- X 0. 9802 ECAC jur:ls. :tact:or
-5 1, 046.156 ‘ ' ' ’
(2)° Inde

= $'500-,000“ 0. 08335 /..0.078 x 1. 00774 / 1,000, OOO
first year escalation FF&U / ,

-5 0. 538 million.

Change to ECAC revenue requilrement'

Item / o - Source :

!

Exclude nuclear fuel expenses . = ECAC decision-
. adopted in ECAC. decia:.on.zl ‘ S
" Energy purchase cost. Caleculation above‘ o
‘Exclude. Bagse Revenue-R :i.remen‘c..}_/ Ex. 515, Tad Hl'{ - ..
Independent Safety Co ttee.. Calculation. above

$ 73'7 445 : Total
2,/ Approxina.te tigure, based on $1oo mj.llion in nuclear :tuel

expense. - -Final figure will be adopted in ECAC decision.
_’.%_/ See footnote 1/ above.. . R
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APPENDIX G
Page S

(2) Monthly Diablo Canyon energy purchase costs will be
the recorded net generation by the plant times the recorded
monthly ECAC jurisdictional factors times 7.8 cents per kWh.
This adjustment includes FF&U, as confirmed by the settlement
proponents at the October 12, 1988 Technical Meeting.

(3) The six month.adjustment for the Base Revenue
Requirement exactly offsets the ERAM.account adjustment for that
factor, including FF&U, and is:

= - 0.517 x 2 x $110.929 million
= = $114.701 million. .
C. 2Annual Enerqy Rate
The general approach .for this adjustment is to-calculate
the fraction of AER revenue requirement that is due to nuclear -
fuel, then multiply that fraction by billed AER revenue £or the

adjustment period July 1 - Septembexr :21,/1988. ' This adjustment
requires recorded billing data trom PGLE and. includeS-FF&U. '

[RIEEE

The nnclear fuel rraction of revenues is calculated
rrom the adopted revenues in Appendix B to D.87-11-019, which was
in effect for the entire adjustment period. From that decision,»n,
the AER allocation of energy expenses is $134,573,000, of which °
nuclear fuel is 9% of $114, 562 000. " ererore the nuclear fuel
fraction‘is: ' ,

= 0. 09 x $114 562 OOO / $134 57 ,OOO - O 0766.

The net AER adjust:nent, including ! F&U win be 0.0766 times
billed AER revenues for the.July X/ - September 21, 1983 period.

D. mummgmﬁmmﬂss

This rate element will be/terninated by the settlement.‘.ﬁ
The DCAC account books jurisdictional revenues, excluding FF&0, - -
but the DCAC rates include FF&U.|. Therefore the net adjustment - .
will be the DCAC billed revenues/for July 1. - December 31, 1988”-;
period, and it will include FF&UL
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B. Annual adjustment amount, in historical format, notin
sign convention.

7. Kloox Pavments ,
A. Historical record of specified capacity factor.

B. Historical record of key floor paynent-acfiv
dates and notes on whether automatic or elective.

(1)  Invoking of trigger; .
(2) Floor Payment Memorandum Account

C. Event format report of zloor paymnent ctxv;ties relat;ng
to previous year production excluding intergst charges. '

(1) Dates:.

(2) Calculation of rloor'paym :

(3) Attach copies of letters voking elective or
axplaining automatic tri ers ox. repayments.

D. Historical record of annua ﬂFPHA transactions- Note if
automatic or electiVe.’ _ : :

(2) Repayments;

.(3) Interest rate; .

(4)‘ Interest charges:
- Account balance.

(1) Account debitg :ro_ rloor payment triggers.r

t report of annual account transactions
showing capital additions on'a total plant basis and the non=-
equity share accoun antries- Note jurisdictional basis.

Fox: previous yedr only, show the basis and- -
omputation of . the non—equity'share ‘of .capital
additiona. ‘

B. For previous Year only} show'CPUc authorized non-piablo Ry

capital structure, including capital ratlos, costs, weighted
costs, and total. . . ‘




