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DeCision 8812 087 DEC19.1988tmfiJll@llT!1/f.1t 
BEFORE THE PtJBLIC~ O'rILI'l'IES COMMISSION OF THE STATE OF ~.~~~, 

Investigation on the Commission's ) 
own motion into the practices of ) 
Citizens Utilities Company of ) 
California, its operating divisions ) 011 83-11-09 
and its subsidiaries, with regard ) (Filed November 30, 1983) 
to the transfer of real property,~ ) 
rights and the management of its ) 
watershed resources. ) 

----------------------------) ) 
In the Hatter of the Application 
of Citizens Utilities Company of 
California for authority to increase 
rates and charge~ for water service 
in its Guerneville Water District. 

) 
) Application 60220 
) (Filed Janu~ 27, 1981) 
) 
) 

----------------------------) 
OPDlIOR DISKISSDG PftI~IOB 

lOR JlQDmCATIOR' or DlC'ISIOR 88:-04-061 

On OCtober 28., 19'58, People, for Fair Water policy 
(P~RIOTS) filed a petition for modification of Decision (D.) 
88-04-06S. That decision ordered; certain refunds and deferred rate 
increases to be made by advice letter, if the' Water Utilities 
Branch of the Commission Advisory & Compliance Division (staff) 
agreed. with Citizens Utilities Company of Ca1iforni.a (CtJCC) upon 
the amount to be amortized and' the method of' amortization. 

D.88-04-068 waa the culmination of the Guerneville 
District phase of a lenqthy investigation procee<iing involving 
several COCC di.strict~.. The issues were litigated during 11 days 
of hearing in which PATRIOTS participated. PATRIOTS also filed 
opening and closing briefs. on Febru~ 2,. 1988, the 
administrative law, judge's proposed' decision was mailed. to the , 
parties, as required: by Public Utilities (PU) Code S 311. PATRIOTS 
filed ita comments on the proposed decision on Febru~ 22, 19S5.. 

- 1 -



• 

• 

• 

OII 83-ll-09, A.602'20 ALJjRTBjcac. 

A£ter D.88-04-068 was issued on April 27, 1988, PAXRIOTS 
did not file an application tor rehearing" even though, as a party 

to the proceeding, it had a statutory right to do so'. CPt)' Code 
§ 1731(b), et seq.) Instead, it waited six ~onths before filing a 
petition for modification. 
Protest of CtlCC 

On November 28, 198:8, COCC filed its protest to the 
petition, asking that it be denied. CO'CC points out that: 

1. The petition is not based upon any newly discovered 
evidence.. Rather, it is based upon evidence, that: was first 
distributed to the parties in September, 19'84'; was received during 
public hearings; and was sUbjeetedto cross~ex3mination. , 

2. The' petition was not filed, to- make, minor changes in an 
order. 'Rather, PATRIOTS seeks a' fundamental change in the 
accounting treatment ordered, for COCCI's transfer of, timber 
harVesting rights. In effect, the ,modification' requested by 
PATRIOTS would revers.:~ the, result reached in ]).88-04-068. 

3. PATRIOTS did not tile an application tor rehearing of . 
D .. 88-04-068and thus. failed: to. exhaust itsadministrative'raedies .. 
It now seeks to accomplish indirectly by petition tor modification; 
what it could have done directly (but did, not) by application tor:

1 

rehearing.. Having, failed to' tile 'a, timely'application tor 
rehearing-, PATRIots cannot do so now :tn the quise ot an 'Untimely 
petiticn for moditication~ 
DiscuuioD .. 

It PATRIOTS was aggrieved by D.88-04-068', it should have, 
filed an application for rehearing betore the decision became ' 
final.. The time tor tiline;, an application tor rehearing has. 

elapsed, and 0.88-04-068 iS,nc longer subj'ectto. reccnsideration ~r, 
rehearinq by the commissicn cr review by the california "supreme' 
Ccurt. PATRIOTS may 'not evade the requiraents. cf the ,pt)':' COde and 

• , •• ! .' il 

our Rules of Practice and ,Procedure by tiling-'a petition for " 

-I,,' 

" , 

" ii' 

, , 
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~odification. In Desert Express. et al., (1957) 56 CPOC 1, S, the 
commission cited with approval the followinq holding: 

waaving failed to apply for rehearing within the time 
limit fixed by the code he cannot accomplish the same 
purpose by a petition to reopen, that petition differing 
in form only, not in substance, from a petition for a 
rehearinq_W (Young y. Ingystrial bC£ident C2mmissi2n, 
63 cal. App. 2d 28&, 291-292.) 

The Young holdinq was also quoted with approval in 
Northern Cal. Assn. y. cpqc (1964) 61. C. 2d 12&, 134-13S, wherein 
the petitioner sought to reopen a proceeding after rehearing had 
been denied and after it had failed, to seek review in the 
california SUpreme court. 'rhe petitioner thenattapted to use the 
commission's order denying reopening and its order denying 
rehearinq of that order as a vehicle tor seeld.nq review ot the 
original decision in the proceeding~ 'l'he court rej.ected that 
approach, holdinq ,'that the petition to reopen ,could- not be 
considered an application for rehearing: and that there is no-

, I 

statutory right to, reopen commission, proceedings once submitted and 
decided. 'the court also· held that'reven if ,the petition was 
regarded as as an appeal to the Commission' to exercise its 
discretion, under PO' Code §170s.:, petitioner is- in no better 
position, as a proper exercise of, discretion is not subj'ect to 
judicial review. (Id.) 

Under f 1708 we could not modify'D.88-04-06a,without 
, " 

giving notice to the parties and affording- them an opportunity to 
be heard. Even if we were to consider the petition of PATRIO'l'S t:or' " 
modit:ication to be a petitiont.oreopen under § 1708:"we--wouldnot:· 
~, inclined to exercise our discretion andorcler a reopening· in 
t.his case. PATRIOTS has oftered nothing more as a bas:Lstor 
reopening than the evidence that is now, in the' record.. 'on that· 

record we reached a different conelusiontb.an' that advocated by ,~ 
.' . 

PA!I'RIOTS. Mere recourse to record'evidence will not, without more~ 
support'reopen!nq_ 

;' .... 
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Finally, PU Code § l709 provides: 
""In all collateral actions or proceedings, the orders and 
decisions of the commission which have become final shall 
be conclusive .. "" 

The petition of P~OTS attempts to initiate a 
supplemental proceeding - though within the same docket - in order 
to modify a final decision of the Commission. However, § 1709 
clearly mandates the conclusiveness of final decisions against such 
challenges. 1 

~clusions Qt Law 
~. ~he petition of PATRIOTS, considered as anapplieation 

for rehearing, is untimely and should be dismissed. 
2. The petition, consid.ered as a petition to reopen under 

, . 
PO Code § 1708, does not allege- factsconsti tuting grounds for 
reopening and should be dismissed. Mere recourse t~ the record 
will not, without more',. support reopening. 

3. As a final deais.ion, 0 .. 88-04-068 is conclusive against an 
untimely challenge' in a supplemental proceeding. 

,'." " 

1 See D.84-03-042 in 011 42:where the commission concluded that, - ' 
the effect of a petition for modification of a final decision ·is" ;:' 
to open a supplemental proceeding, the purpose of which: is limited: ,'" ,:' ' 
to the scope of the petition.· (Mimeo. p. 3-.) 
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9RDER 

IT' IS ORDERED that the petition o~ PATRIOTS tor 
modification of Decision 88-04-068 is dismissed. 

This order becomes effective 30 days from today. 
Dated December 19, 1988, at San Franeiseo, california. 

5--

STANLEY w. HULET'l' 
President 

DONALD VIAL 
FREDERICK R.D'O'DA 
G. MITCHELL w:tLK 
JOHN. :8.. OHANDaN 

commissioners 
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After D.S8:-04-068 was issued on April 27 
did not file an application for rehearing, even -;Koug~, as. a party 

to the proceeding, it had a statutory right to d6 so. (PO Code 
S 1731(b), et seq.) Instead, it waited six m ths before filing a 
petition for modification. 
P:r;2,test of CU~ 

On November 28, 1988, 
petition, asld.nq that it be denied'. CO 

1.. The petition is not based u 

its protest to the 
points out that: 

any newly discovered 
evidence. Rather, it is based upon e idence that: was first 
d1stributed to the parties in S~pte r, 1984; was. received during 
public hearings; and was subjected ~ eross-exemination.' 

2.. The petition was not f1 to make minor changes in an 
order. Rather,. PA.'rRIO'rS seeks a undamental change in the 
accounting treatment ordered £0 COCC's transfer of timber 
harvesting rights. In effect, the modification requested :by 
PATRIOTS would. reverse the re ult reached. in 0-.88-04-0&8 .. 

3. PA.'rRIOTS did not f le an application for rehearing of 
D.8:8-04-0&8 and thus.. fail to exhAuat ita administrative remedies~ 
It now seeks to accomplis indirectly by petition for moci1fication, 
what it could have done eetly (but did' not) by aPJi>lication for; 
rehearing,. Having faile to file a timely application for 
rehearing r PATRIOTS c ot do so noW' in the guise of an untimely 
petition formodificat on. 
DisCUlsion 

If PATRIOT WAS ag9rievect by D.8'8-04-068, it shouldba.ve 
filed o.n applicatio for rehearing before the decision 'beCAme 
final. The ttme f filing an applicati~nforrehearing has 

elapsed, and D.83 4':'O~S 18 DO lODger subject to; reconsideration or·· 
_, • > I 

rehearing by the ommission. orrev1ew, by the California SUpreme 
Court. PA.TRIOTS· may not evacle the requir~ments of the PO' Code 4Xl:d 
our Rules of Pr ctiee and Procedure by filing a petition for 
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modification. In pesert Express, et al., (19$7) S& CP 
Commission cited with approval, the fellowing holding· 

~Having failed to apply fer rehearing wit n the time 
limit fixed by the eode he eannot aecom ish the same 
purpose by a petition to. reopen, that tit ion differing 
in form only, not in substance,. from petition for a 
rehearinq.~ ( . , 
&3 Cal. App. 2d 2S6, 291-292.) 

The Young holding was also. quote with approval in 

Ho~hern Cal. Assn. y. CPUC (19&4) 6-1. C. 2d 12&, 134-135-, ~herein 
the petitioner sought to reopen a proc Qinqafter rehearing had 
been denied and after it had failed t seek review in the 
California Supreme Court. The petit oner then attempted to. use thel 
commission's order denying reopen! and- its order denying 
rehearing of that order ae a vehi e for seekingreviewef the 
original decision in the proce 'nq. The court rejected' that 
approach, holding that the pet ion to reOpen could not be 

considered an application for ehearing ~d that there is no 
statutory right to. reopen Co asion proceedings once submitted and 
decided. The court alaohe d that, even if the petition was 
regarded as as an appeal the Commission to exercise its 

170$, petitioner is, in no better 
position, as a proper e ercise ef discretion is not subj'ectto, 
judieial review. (Id~ 

Under S 170 we could not modify D.88-04-06$ without 
giving notice to the parties and affording them an opportunity to ,I 

be heard. Even if e were to. consider the petition o.f ,PA'rRIO'rS for 
, .. : ' 

modification to be a petition to.' reopen under S 1708:, we would not 
be inclined to ex rcise our discretion ~d order a reopening in 
this case. P~R OTS,has offered noth1ngmore a8 a basis for 
reopening' than he evidence that 18 now in the recorcl. On that 

record we reac ed a d1fferentconclusion than that advocated by 
PATRIOTS. to. record 'evidence will not,. without more" 
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Finally, PU Code S 1709 provides: 
~In all coll~teral actions or proceedings, the 
decisions of the commission which have become 
be conclusive." 

The petition of PATRIOTS attempts to initi e a 
supplemental proceeding - though within the same d ket - in order 
to modify a final decision o.f the Commission~ H ever, S 1709 
clearly mandates the conclusiveness of final d against such 
challenqes. 1 

C9n£lueions 2£ Law 
1. The petition of PA'rRIO'l'S, an application 

for rehearing, is untimely and should . dismissed.. 
2. The petition, considered as eo petition to reopen under 

PU Code S 170~, does not allege fac IS constituting grounds for 
reopening and should be dismissed Mere reeourse to the record 
will not, w;Ltbout more, support eopeninq .. 

~. As a final decision,.88-04-0&8 is conclusive against an 
untimely challenge :l.n a supp mental proceed.ing. 

1 See D .. 8 -03-042 in OIl 42 where the Co~ssion concluded that 
the effect f a petition for modification of a final decisiOn. -is: 
to open a pplemental proceeding, the purpose of which. is limited. 
to. the sco of the petition." (Mimeo-~ p.3. .. ) 
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ORDER 

'I~ IS ORDERED that the petition of PA1RIOTS for 
modification of Decision 88-04-068. is dismissed. 

This order becomes effective 30 days from t 

Dated DEC 1 9 1988 , at San Francisco, california .. 
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S'I'A..''LEY w. HULETT 
President 

DONALD VIAL 
FREDERICK R. DtiDA 
G.' MlTCHE!..l. WILl< 
JOHN B. OHAmAN 

Commb.O:ion'!rS . " 
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