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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the Application of ) 
Pacific Gas and Electric Company for ) 
an order approving an agreement with ) 
u.s. windpower, Inc., regarding the ) 
purchase of energy and capacity from ) 
wind farms to be located in Solano ) 
County, California. ) 

---------------------------------) 
9 J!..XY X 0 N 

Application 88-08-002 
(Filed A'Ug'Ust 1, 1988) 

Pacific Gas and Electric Company (PG&E) requests 
Commission approval of a Solano Deferral Agreement (Agreement) 
dated May 27, 1988 and amended October 27, 1988, between PG&E and 
'0' .S. windpower Inc. (USW) ~ The Agreement settles a dispute / 
concerning two of USW's interim Standard Offer No. 4 (IS04) power 
purchase' agreements (PPAs).. PG&E requests an order finding the 
Agreement, as amended, to be reasonable and authorizing recovery in, 
rates of ,all payments made under the Agreement.. ,PG&E also, requests 
an order affirming that the Qualifying Facility Milestone·Procedure' 
(QFMP) start of operation milestone may be extended for these 
deferred projects. l 

A. PG&E's Application 
On August 1, 1988'1 PG&E filed Application (A.) 88-08-002 

requesting ex parte approval of the Solano Deferral Agreement . 
between PG&E and usw. The Agreement was amended on October 27, 
1988 (First Amendment). USW· is a qualifying facility (QF) 

1 The QFMP is a'procedure to establish interconnection priority 
among QFs. 'I'his procedure was originally adopted in Decision (D.) 
85-01-03.8 and: modified in subsequent decisions in I.S4-04-077, the 
investigation int~transmission constraints affecting QF 
development. 
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developing windplants in PG&E's service territory. The SOlano 
Deferral Agreement concerns two IS04 contracts, and the development 
under these .contracts of two projects in PG&E~s northern 
transmission constrained area. 

1. Bac&9x2ond 
As ·described in PG&E's Application, the Agreement was 

negotiated between PG&E and USW as part of a comprehensive 
restru.cturinq of USW·s undeveloped IS04 agreements. Negotiations 
concluded on May 27, 1988, when the Solano- Deferral and the' 
Altamont Renegotiation Agreements were Siqned.2 

As part of the ne,gotiation process, PG&E and 'O'SW 
attempted to resolve a dlsputereqarding the Siting provisions 
under the two PPAs addressed. in the SOlano Agreement. . In both 
PPAs, the space in, Article- 3{l»: to speeifytbe f~c:.t.l.ity'·s. locat.i.on ' 
was left blank and footnoted to allow amendment when the parties 
entered. into a Special Facilities Aqreement. 3, PG&E'$ poSition is. 

that the PPAs can only be developed· in specific portions of Solano.: 
County. USW maintains that this provision was negotiated in order'· 
to give itself flexibility to locat~optimumsites, in Solano 

2" The Altamont Ren~otiation Agreement is. not beinq s@mitted to 
the Commission for prior approval. It is briefly described'on 
paqes 7-8: of PG&E's application., PG&E estimates. that the 'Altamont: 
Renegotiation Agreement provides ratepayer benefits totaling $40 
million (in net present value, 198:8: dollars) as. compared. to 
development by USW of its undeveloped' IS04s. 

3 Specifically, the footnote reads,: 

"T~be~ended when the' Parties enter into a Special. 
Facilities Agreement. S&~ler shall noUfy PG&E u 
writing as to the special fa~ilit~e locationes) at 
least one year prior to the schmIed operati2]l dat& 
of each Windplant. Failure by seller to. so notify PG&E 
shall release PG&E from. any obliqation to- supply 
special facilitie.! within any period less thml· one 
year from the date of said notification." (Underlininq 
in original.) 
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County or Altamont Pass, and that the Article 3(b) language 
provides that flexibility. PG&E and. USW have agreed. t~ the terms 
of the Solano Agreement (see below) as a settlement of this 
dispute, subject to Commission approval. 

2 _ %ems Qf The Aaxe;emen:tc 
~he Solan~ Agreement and. First Amendment are attached. to 

this order as Appendix A.. The Aqreement concerns- the following two 
PPAs: 

o A 10 M.W lS04, signed by USW on October 30, 
1984 and by PG&E on November S, 1984, 
effective for 28~ years from Janu~ 1, 1988 
(referred to as ~PPA1"); 

o A 70 MW IS04, signed by'O'SW on Morch 5, 
1984 and by PG&E on March 2', 1984, effective 
for 28 years from January 1, 1988' (referred 
to as "'PPA2") .. 

':rhe terms of 
1. 

the Aqreement, as amendecf, are summnrized as 
Deferral of the on-.line :requirement for 
PPAl (10 MW) up to 3 years. Deferral of 
the on-line requ.i.rement for 50 MW of PPAZ 
up to 3 ~/ 4 years- (in 20 MW and 30 MW 
staqes) ~ all enerqy deliveries under 
PPAl and P?A2 must commence no later than 
December 31, 1992~' 

2. Payment of Standard Offer· No. 1 prices for 
any project beqi~nq operation. prior to 
January 1, 1990;' . 

3.. ~ermination of each PPA for any megawatts 
not operational by December 31, 1992~ 

follows: 

4 The parties effectively aqreedto· divide the 70 MW PP,A2 into 
two portions. A 50 MW· portion will be developed pursuant to the 
Solano Aqreement. The remaining 20 MW portion. will be- developed 
under' separate terms and conditions contained in the Altamont 
Renegotiation Agreement. 

5 For the 30 MW phase of PPA2, this date ·is January- 1, 199'1 .. 
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4. Payment durinq the fixe~ price period of 
IS04 1988-1996 fixed energy and capacity 
prices (rather than the higher prices 
contained in the IS04 price tables for the 
deferred start date); 

5. Deletion of the "tenth'" year of fixed 
energy and capacity prices (only nine years 
of fixed prices are provided, after which 
short-run avoided' costs determine prices 
for the remainder of the contract term); 

6. Application of the deferred. 50 MW IS04 to a 
project of Wind Generator Parks, Inc. 
("WGP*). ~he WG? project already has a 
capacity allocation for 50 MW under a 
Standard Offer 1 (SOl) in PG&E"s northern 
transmission constrained area in Solano 
County. USW claims control of WGP. 
Pursuant to the Aqreement, OSW will 
exercise its control to terminate W~"S 
SOl, and useW~"s SO MN' Q~ allocation 
with the 50 HW' PPA2 (IS04·). 'OSW has 
previously been assiqned a 10 MW 
tran8~ssion priority which it ~ll use for 
the. 10 MW deferred, IS04; and 

7. Amendment of PPAl and PPA2 to restrict the 
sitinq of'OSW projects to the Sol4no County 
location already ehosen by WGPplus 
adclitional locations in the adjacent 
Montezuma Hills area of the County • USW is 
required to interconnect with the PG&E 
system at a point .on the oriqinAl WGP site. 

3~ Project' Viability 

In its application, PG&E noted the' Commission"sprior 
directives that a utility evaluate the viability of a project 
befoX'e agreeing- to contract amendments. Accordinqly, PG&E 
investiqated 'OSW's ability to, develop- the projects under the 
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unamended PPAs. 6 PG&E concludes that the disputed PPAs were 
viable in Altamont and "at least partially viable in Solano": 

o Based on OSW's prior production records and 
its manufacturing facilities in Livermore, 
OSW could have manufactured and installed 
sufficient turbines to have met the 
unomended five-year operation dates in the 
PPAs; 

o Based on OSW's prior experience, it appears 
that financing was not a barrier to the 
development of the unamended PPAs; 

o If USW's interpretation of the siting 
provisions had prevailed·, it had sufficient 
permits in the Altamont Pass to accommodate 
all SO MW of the proposed windplants. 

o If USW'$ interpretation of the siting 
prOvisions. had prevailed, it is unlikely 
that transmission access wo~ld have posed 
any barrier to development. 

PG&E notes that there is SOMe uncertainty regarding 
project viability under PG&E's interpretation of contract terms. 
Specifically, it cannot be stated with certAinty that 'OSW would 
have been able to obtain permits from Solano County covering 
development of the PPAs within the unamended five':"year operation 
d4te. However, PG&E argues- that uncertainties like this are likely 
to appear in any inquiry into· a QF's viability. On the whole, PG&,E 

believes that this showing of viability is. sufficient, partieularly 
in view of the possibility thatUSW's position would have prevailed 
or that USW could have developed a portion of the P.PA's within the 
unamended five-year deadline. 

6 see A.8S-0S-002, pp. 11-16, Appendi.c:es D and E. 

7 PG&E states in its application that the Alt~ont Pass area 
(unlike SOlano) is not currently subject to- :bulk transmission 
constraints • 
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Finally, PG&E poin~s out ~hat it has compensated for ~his 
uncertainty in One way by placing the permit risk on OSW under the 

Solano Agreement. If Solano County refuses to issue permi~s for 
some or all of these turbines, the deferred PPAs will not be 

developed to that same extent. 
4. 'Est;1Mted Savings 

PG&E estimAtes that the Solano Agreement $aves ratepayers 
an estimated $14 million (net present value, in 1988 dollars) 
relative to the unamended PPAs.~ These savings result from the 
price concessions. agreed' upon by OSW, coupled with deferral of the 
projects to a date when 1504 prices will be closer to expected 
avoided costs. In developing these estimates, PG&E assumes that 
the projects come on line at the earliest possible dates the fixed 
price peri04 can be9in.9 PG&E argues that these benefits~ 
coupled with the benefits of. settlinq potent'ial liti9'ation, justify 
the Commission's approval of the Agreement. 

S. 0PMf Xs!Z!lef 

PG&E identifies two OFMP-related issues raised by the 
SOlano Agreement. The first relates to the way OSW will obtain 
transmission allocation for the 50: ,MW portion of PP.A2 (see 

8: This figure represents the difference in forecast overpayments 
(i.e., relative to Stand.ard.Offer No. 1 prov1sions) between the ., 
unamended PPAs and the Solano Agreement. See A.S8:-08-002, 
Exhibit F. 

9 see A.88-0S-002, Exhibit F, page &. The earliest ciatefor 
start of the fixed. price period- is". January 1,l990 for PPAl. (10 MW) 
and the first:. 20 MW under PP:A2~ The earliest date for start of the 
fixed price period' for the- second' 30MW increment, under PP,A2 is 
January l, 1991. As .1ndicated' in Section 2 above, under either 
30 MW increments, the projectS can have an on-line date as late as 
December :>1, 19~2. The later the actual on-line date,. the greater 
the ratepayer benefits :because the start of the fixed periOd: is 
deferred further into- the future • 

- & -
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Section 2 above). The second relates to the QFMP five-year 
operation milestone. 

PG&E arg-ues that assuring USW access to transmission 
capacity, as provided for in the Solano Agreement, was a key 
element in reaching the compromises agreed to in. the Solano and 
Al ~ont Reneqotiation Agreements. PG&E requests that the _. __ _ 
Commission find this arrangement to· be reasonable, solely in the 
context of this application, and w:Lthout establishing a precedent. 

PG&E also requests Commission confirmation of its 
interpretation of Milestone 12" (start of operation requirement) of 
the QFMP - Specifically, PG&E reques.ts that the COmmission find 
reasonable a deferral of Mllestone 12" t~ reflect the start of 
operation amendments contained in the Agreement .. 
:8. PM. "8 Position 

On September 6, 19'8-8, the Division of RAtepayer Advocates 
(ORA.) filed CODDDents on PG&E's Application;. ORA. stated that the 
Solano Agreement appears to benefit PG&E ratepayers, but that 
additional information was needed:,regarding the viability of the 
projects under contract and regarding compliance with the QFXP". 

Specifically, DRA. asked- for additional financial ciau and: ' 
infomation regardJ.nq sites. and transmission allocat:tons in 
Al~ont. DRA stated,that this: information was needed to- dete:cmirie 
whether the projects were viable in either Solano County or 
Altamont Pass. 

In addition, ORA. made inquiries to determine whether the _, 
site and project remain essentially the same wider the terJnS. of the:: 
Agreement • In DRA's view, this dete:z:mination was needed to eonfirm/ 
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that the proposed transfer of transmission priority was in 
compliance with the QFMP. ORA. also noted. that an amendment of the, . 
Agreement could provide this assurance. 10 

ORA requested the opportunity to file supplemental 
comments on PG&E's Application within three weeks of receiving from 
PG&E either an amendment to the Application, or responses to ORA's 
outstanding data request, whichever was later. This request was 
granted. by Administrative Law Judge Gottstein's ruling on 
September lS, 1988. 

PG&E and OSW completed their responses to DRA~s data 
requests on October 7, 1988:. ORA. filed its SUpplemental Comments 
on October 27, 198:8. ORA reviewed PG&E'S responses, interviewed· 
OSW corporate officers and conducted a field. investigation of USW's' 
facilities in Live:x:more. Based· on· this. infor.ma.tion, ORA concludes."', " 
that OSW has satisfactorily demonstrated its financinq, 
manufacturing, construction,· and land, acqu.isi tion capabilities "in 

both Altamont Pass and Solano County • 
DRA also reviewed a draft First Amendment to the Solano· 

Agreement. A copy of the final First Amendment, dated., October 27, 
1988, is included in Appendix A. These amendments alter the 
oriqi.nal language of 'Che Aqreement with regard to. siting and 
interconnection provisions. The modified: language is more 
restrictive than the original Siting provisions. (see Appendix A), 
but still allows. for expansion of the pro:rect site into parcels 
adjacent to WPG's original location. In its SUpplemental Comments, I, 

ORA provides the followinq.info:mat1on rega:rcU.ng these provis.ions: 
~GlenIkemoto, Oirecto~ of ProjeetFinance for 
OSW explained: that the interconnection would be 
only seven poles away from'the point originally 

10 The original te:cns of the Aqreement essentially pemitted 'O'SW' 
to ehange the site, of a project at any location within Solano- . 
County wi.thout 108S of tranamissionpriority (see Section &(A) (iii) 
of the unamended. Solano Agreement" attached in Appendix A) • 
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specified by WGP. Mr. Ikemoto also explained 
that adjacent parcels will be added ~o the si~e 
to optimally array USW's own 100 Kw turbines 
rather than employ larger turbines 'of another 
manufacturer. USW expects that approximAtely 
22 MW will be generated on the original WG~ 
site.~ (ORA Supplemental Comments, page 3.) 

ORA concludes that expansion of the site onto adjacent 
parcels is not a significant change of location, ~~d.that ~he 
redistribution of turbines does not render the project an 
essentially new one. Therefore, DRA :believes that OSW"'s 
acquisition of transmission allocation, as part of the acquisi~ion 
of the WGP project, is in compliance with the QFMP. 

ORA reviewed PG&E's economic analysis of the Agreement, 
and concurs with PG&E's estimate of $14 million (net present value, .. 
in 1988'· dollars) in ratepayer sarlngs'.. ORA concludes that'the 
price concessions. provided :by USW and, the value of the deferral to 
the ratepayers are commensurate with the contraet modifications. 
c. DisCQ.8'ion 

The Solano Agreement is a negotiated settlement of a 
dispute regarding the interpretation of certain provisiOns. in 'OSW'S:, 
standard offer contracts (PPA1 and PPAZ) with PG&E. The dispute 
revolves around the issue of whether or not USW has a contractual 
right under its unamended PPAs t~ develo~windplants in either 
SOlano County or Altamont Pass. USW maintains- that it does, while 
PG&E argues that USW must de·,elop its w1ndplants within the Solano .,' 
County sites identified in its original project descriptions. The' 
negotiated. Ag%'eement :t;estricts project location to. the existing 
sites in Solano, while allOwing for limited expansion into adjacent" 
parcels. The Agreement grants deferral of the required' on-line 
dates, in exchanqe,for.price·concessions·estilnated.at. $l4 million 
(in NPV, 198,8: dollars) • 

In 0.88-10-032, we adopted final guidelines (Guidel~es) . 
to govern our consideration of proposed settlements between 
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~ electric utilities and QF5. 11 A copy of these guidelines are 
attached as Appendix B to ,this order. Accordingly, we will 
evaluate the Agreement within the context of our Guidelines, where 
applicable. 

• 

• 

Although we have not decided the merits of the parties' 
positions in this dispute, we are persuaded that a qenuine dispute 
does exist.. We will therefore examine the proposed settlement in 

light of the possibility that, absent a settlement, either party 
might prevail. 

1. Vi§bUitv 
As acknowledged by both PG&E and ORA, the threshold issue', 

in ow: evaluation of the Agreement is project viability. Ratepayer 
benefits from this Agxeement hinge on the assumption that USW could 
have- developed. its, windplants. under the. unamended; terms. of its 
PPAs. 

OUr discussion in D.88-10-032, as reflected in the 
Guidelines, clearly emphasizes the importance of determining 
project viability before agreeing to contract modifications: 

"Nonviable QFa. that s-igned: up under standaxd 
offers refleetinq relatively high pro:rections 
of energy and capacity needs should not be able 
tOo "hold on to" or "broker" their contracts as 
updates to the standa:rdoffers yield less­
favorable terms-. We agree with DRA. that,. from 
a resource planninq perspective,. the ratepayer 
would prefer te:cuinatinq the failed project. 
'rhe utility would then pursue negotiations with' 
another resource' (including QFs) at'prices and 
terms that reflect the current resource 
plann1nq realities. Further, the importance of 
viability is consistent with our intention in 
the QF proqram that ratepayers be generally 

11 PG&E, DRA. ancl USWprovicled information addressing the Draft 
Guidelines under R. 88-06-007, which were issued. for comment on 
June 8, 19S5. 'rhe final Guidelines adopted. in 0.88-10-03-2 were 
issued on October 14,. 1988. . 
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insulated from development risks." 
(0.88-l0-032, mimeo., p. l7.) 

Further, in 0.88-10-032, we discussed the importance of 
demonstrating pro·ject viability in situations where transmission 
access is constrained. Otherwise, negotiations could -breath life 
into failed projects that are precluding viable ones from access t~ 
limited transmission." 12 . 

As described in Section 3 of the Guidelines (see 
Appendix B), the utility should examine various. aspects. of the QF's 
project development in order to assess project viability. These 
aspects include: site control, status of interconnection-related 
milestones, pe:r:mit status., feasibility of project construction and 
operation within the five-year deadline, project financing, cash 
flow and' prior track record' in' project .. deve'lopment. For negotiated­
deferrals (paid or non-paid), Guideline 6.' adds., that -in general, 
deferrals •.•• should be considered only with QFs who- have obtained 
all of the permits and certification necessaxy to go forward with 
their projects.~ 

Our task in evaluating overall project viability is 
complicated by the fact that the: dispute ~ question directly' 
impacts one aspect of project viab.1lity, namely, pe:r:mit s.tatus. We' 

are convinced from the info:rmation·provided that usw cu:o:en.tly has 

sufficient pe:r:mits and site control to accomm0d4te all SO MWof the:' 
windplants under PPAl and PPA2 in the Altamont Pass. 'OSW"spermit'" 
s.tatus in SolanO. County is,. however, . less certain. While USW" s 
, . 
conditional use pe:cmit has been accepted for filing in Solano 
County, and PG&E considers it likely that the EIR will be approved, , " ... ' 
there is some uncertainty as to whether or not the permits. would be: 

issued in. sufficient time t,o .. meet,: 'the unamended on-line· dates. 

12 0 •. 88-10-032, mimeo., page 37. 
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We agree with PG&E that some uncertainties are likely to 
appear in any inqt.tiry into, a QF's viability. As we d.iscussed. in 
0.88-10-032, the individual aspects of project viability must be 
considered. as a whole, and not be a.dxlU.n.istered as an "all or 
nothing" screeru.ng device. When considered in the context of tl'$W's 

overall showing on project viability, the residual uncertainty over -
permitting status in Solano County appears negligible for several 
reasons. 

First, any uncertainty over. peJ:mit st4tus disappears 
entirely under one plausible outcome of litigation, ,namely, one in:' 

which OSW's position prevails. Second, PG&E and USW have- made d 

strong showing that,. in either Altamont Pass or Solano. County,. USW 
has sufficient land easements, manufacturing, and construction 
capabilities to'develop the projects under its~ unamended PPM .. 
OSW's track record in project' development is alsO. impressive.. It 
is also evident that OSW "opened its books" to PG&E and DRA. to 
demonstrate suff~cient financial backing and cash flow to, meet the < 

unmnended on-line dates. We also not& that, under the Solano 
Agreement,. OSW .bears all of the risk of delays or re£uS4ls by 
Solano County to- issue permits. In. view of a.ll these f4ctO:rS" we 
believe that PG&E has met the- .. threshold test" of viability in 
negotiating an on-lina, date deferral to settle this dispute. 

2. Ratepayer Benefits 
Guideline II,I,. para9l=aph 7, states that "on-line date 

deferrals ••• may .be considered' only if the ratepayers' interests 
will be served demonstrably better. by such deferral". Further:, our·' 
Guidelines require contract modifications t~ be accompanied' by 
price and/or performance. concessions that are-· "commensurate: in· 
value" wi.th the, degree' of, the-. chAnge' in the contr4ct. 
(Guideline I.) 

We .,consider any 'on-line date defe:o;al of IS04 to. 
represent a major contract modification. Therefore, we expect the 
price/performImce concessions-· to- be subatantial in instances of . 
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neqot~ated deferrals. PG&E estimates, and ORA concurs, that the 
Agreement saves ratepayers an estimated $14 million in NPV, 

relative to the unamended PPAs. Ratepayers receive these benefits 
without any "upfront payments" or risk that they must pay IS04 
prices if the full MWs do not materialize by December 31, 1992. In 
addition, the Agreement is a final resolution of this dispute, 
which conserves the Commission's time and resources and protects 
PG&E and its ratepayers from any exposure to liability. In our 
view, the ,value of the deferral and price concessiOns provided by 
OSW are commensurate in value with the contract mo4ifications. We' 

conclude that ratepayers will derive substantial monetary benefit$ 
under the terms of the Agreement. 

3. OPMP Isnes 
This is- the first deferral negotiatecl, by PG&E: with a QF 

project within a transmission constrained. area. QFs in these exeas.' 

must comply with the QFMP in order to' retain interconnection 
priority. One of the QF.MJ? issues raised by PG&E in'its 
application, nmnely, extension of the "'start, of .operation" 
miles.tone when deferrals are negotiated, was addressed. by this 
COmmission subsequent to PG&E's filing: 

"Milestone' *12 of the OFMP requires the QFto 
start operation within five years of ,the date 
of execution. o·f the Power PurcluLse Agreement 
(PPA), "subject to the provisions of the PPA." 
We aqree with PG&E" that the curxentlanguaqe of 
the QFMP contemplates changes t~ the on-line 
date. If deferral ofa OF located in a 
transmission constl:ained area is in. the' 
ratepayers~ best interests, it is reasonable to 
allow deferral of milestone *12. ~he OF is 
st~ll obligated~ however, to- comply with all 
requirements. and milestones. . under the OFMP in 
order to retain its: priority." (1).88-10-032, 
mimeo., page 38.) 

The seeondQF.KP issue raised by PG&E'8 application 
relates to the method~ which USWobtains transmission allocation 
for the 50 MW portion of PPAZ,. DRA. accurately interprets our prior· 
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orders. We have consistently specified in the QF.MP that 
transmission interconnection priority is ~site and project S~ifiC 
and may not be transferred to other projects or locations".l The 
Solano Agreement, as amended, provides for an expansion of the 
project's original site into adjacent parcels without other changes 
in the project description. We agree with ORA that this type of 
expansion is not a significant change in location, and does not 
render the project an essentially new one. 14 We conclude that 
USW's acquisition of transmission allocation, as part of the 
acquisition of the WGP project, is. in compliance with the QFMP. 1S 

We are persuaded that, in light of all the circumstances, 
the Solano Agreement and resulting PPA amendments are reasonable 
and that PG&E should be allowed to recover in rates all payments 
properly m4de under the, Agreement-
findings of Foct 

L, On May 28, 1988., PG&E and USW signed' the Solano. Deferral 
and Altamont Renegotiation Agreements • 

13 0.S7-04-039, Appendix A, p-.. 2. See also Appendix A,. p-. 2 of I 

0.86-11-005, 0.86-04-053, 0 .. 85-11-017, andO.8S-0S-04S. 

14 We note that the contract modifications expand only the Site, " 
and not the MW size of'the-project;., As, a' res.ult,.. the-· relati.ve· , 
ranking of other OF projects. on PG&E's interconnection:.. priotity' ' 
list is unaffected. " ' 

15 OUr Guidelines also prohibit contract modifications in 
instances where they represent an "essentially new project." See 
Appendix B, section II, paragraph ~ • 
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2. The Solano Agreement settles a dispute involving two of 
USW's 1504 contracts, and was negotiated as part of a eomprehensive 
restructuring of USW's undeveloped 1504 agreements. 

3. The Aqreement coneerns a 10 MW 1504 (PPA1) and SO MW o.f a 
second. IS04 (PPA2), both signed. in 1984. 

4. The dispute revolved around the. issue of whether or notf 

under the unamended te:cns o.f PPAl and. PPA2, USW had. a contractual 
right to. develop windplants in either Solano. County or Altamont 
Pass. 

5. On August 1, 1988, PG&E filed A. SS-0S-002 requesting' 
advance approval of the Solano Deferral Agreement, on an ex ~e 
b4sis. 

S. On September 6, 1988, ORA filed eomments on PG&E's.·· . 
applieationr and.. reques.ted. the opportunity to file supplemen.tal .. 
comments on PG&E's application after reeeivinq responses to ORA"s •. 

outstanding data requests. 
7. ORA's, request was granted by },LJ ruling on September lS, 

8. On September 7, 1988, PG&E and USW eompleted. their 
responses to DRA's data requests. ORA reviewed PG&E's. responses, 
interviewed USW corporate Qfficers and conducted. a field 
investigation o.f USW's facilities in Livermore, California. 

9. ORA also. reviewed a draft First Amendment t~'the Solan~, 
Agreement, develQped by PG&E and USW in response to ORA's' original 
comments .. 

10. DRA filed. its Supplemental comments on October 27, 19SZ~. 
11.. PG&E and USW finalized the First Amendment to .the Solano. 

Agreement on October 27, 1988. 

12. Under the Agreement', as amended,. USW"may defer the. 
on-line dates Qf' PPAl (10 MW) and PPA2" (,50; MW) until Oeeember 31,.: 
1992. 

- 15- '-
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13. Payments for any projects coming on line prior to 
Janual:y 1, 1990 (January 1, 1991 for 30 MW of PPA2) are based on 
501 prices. 

14. The PPAs for any megawatts not developed by December 31, 
1992 will be terminated. 

15. Payments under the fixed price period are base<i on the 
1988-199& IS04 fixed energy and capacity prices. 

1&. The fixed price period is reduced to nine years, rather 
. than the ten years provided for .:Lnthe un4mended. PPAs .. 

17.. 'OSW represents that it controls.. wGP, whieh is a party to . 
a 50 MW SOl PPA for a wind. project to be located. at specific sites 
in Solano County. WGP has a 50 MW QFKP allocation which it may use: 
with the WGP' PPA. 

18-. The Agreement, M amended..,. provides for an,. expansion of 
the WGP project site into adjacent land parcels .• 

19. 'Onder the Aqreement, as amended, 'OSW is. requil:ed:' to 
interconnect with the PG&E' system at a point on the original WGP 
site. 

20. 'OSW bas previously been assigned a 10 MW transmission 
priority which it will use for the 10 MW'deferred PPAl .. 

21. 'Onder the Ag:reement, usw w:Lll dcqu1.re 1.nterconneetion 
priority for the 50 MW PPA2 by terminating WG?'s 501 contract and 
assuming that trarusmission allocation for PPAZ. 

22.. 0.88-10-032 establishes project viability as the 
threshold test in any evaluation of a standard'offer contract 
moclifieatiorus. 

23.. 'OSW has suffiCient land easements, manufacturing and 
construction capabilities to develop- the proj'eets under its. 
un4mended' PPAs. 

24. OSW's- track recordin.:.projec:t: development is:, impressive. 
25. 'OSW currently has sufficient perm.its· and. sitecontx'ol to 

accommodate all SO MW of the windplants under PPAl and PPA2' in the 
Altamont Pass. 

- 16 -
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26. OSW's conaitional use permit has Peen accepted for filing 
in Solano County. 

27. There is some residual uncertainty as to, whether or no~ 
USW could have obtained all the necessa:y permits in Solano in time 
to meet the unamended on-line date. 

28. Under the Solano Aqreement, USW ))ears all of the risk of, 
delays or refusal by Solano County to issue permits. 

29. Under one plausible outcome of litigation (i.e., USW's 
interpretation prevails), any uncertainty over permit status 
~sappears. 

30. PG&E estimates, and DRA. concurs that the A9'X'eement saves 
ratepayers an estimo.ted $·14 million in NPV (1988: dollars) relative 
to the unmuended PP'Aa. 

31. Under the Agreement" ratepayers receive these benefits­
w:lthout tm.y upfront payments or ;risk that they mus..t pay IS04 prices' 
if the full meqawatts do notmateria11ze by December 31, 199Z. 

32. The Agreement is.' a final resolution of this dispute, and 
conserves the Commission" s. time and resources· and protects PG&E and: 
its ratepayers, from cy exposure to: liability .. ' 

33-. QF~ in transm.ission constrained areas mU8t comply nth 
the QFMP. 

34. The QFMP prohibits the transfer of transmission 
interconnection priority to' other projects or locations. 

35-. OUr Guidelines adopted. in D.88:-10-032 also prohibit 
contract modifications in instances where they represent an 
essentially new project. 

3&. The Agreement, as mnended, provides for an expansion of 
the WGP project's original site into adjacent parcels without other,' 
changes in the project descr.ipt.i.on... . 

37... The changes in' project site under' the Agreement are not 
significant, and d.o not render the project an essentially new one •. ' 

- 17 -
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3S. The relative ranking of other OF projects on PG&E's 
interconnection pri~r,ity list is unaffected by the terms of the 
Aqreement. 

39. In 0.88-06-007 we found reasonable an extension of the 
·start of operation~ ~lestone when on-line deferrals are 

negotiated. 

ConclusioN' of Law 
1. PG&E has met the threshold test of project viability, 

consistent with our adopted guidelines in D.SS-l0,-032, in 
negotiating an on-line date deferral to settle its dispute with 
OSW. 

2. The value of the deferral and price concessions provided 
by OSW are commensurate in value with the deqree, of change in the 

Contract. 
3. RAtepayers will derive substantial monetary benefits 

under the terms of the SOlano Deferral Aqreement. 
4. OSW's o.cqu1sition of tro.nsmission allocation, 0.5 part of'.' 

the acquisition of the WGP project, under the Aqreement is in 

compliance with the OFMP'. 
5. The SOlano Deferral Aqreement, as mnended, entered into 

between PG&E and. 'OSW is reasonable, and PG&E should be author.ized. 
to recover all payments properly made under the Aqreement' and the' .' 

mnended PPAs.. 
6. Because OSW needs Commission action to move forward with 

project development, this decision should be effective :on the'date 

signed. 

o ED E R, 

X~ XS ORDERED that: 
1. The Solano Deferr0.1 Aqreement, as mnended by the First 

Amendment, entered: into by Po.cific Gas' and. Electric Company (PG&E) , 

and u.s. Windpower, Inc. (OSW) in connection with O$W's Power 

- 18 
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Purchase Agreements (PPAl and PPA2) for windplants in Solano County 
is reasonable and is approved. 

2. PG&E is autho~ized to ~ecover in ~ates all payments 
properly made under the Aqreement, as amended. 

This order is effective today. 
Dated DEC 19 1988 , at SdIl Francisco, Califo:z:nia.· 

• 

- 19 -
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FIRST AMENDKEN'I' '1'0 
SOIANO DEFERRAL AGREEMENT 

This AlDenttlDent is by and between PACIFIC GAS AND ELECTRIC 
COMPANY ("PG&E"), a California corporation, and U.S. WINDPOWER, 
INC. ("USW"), a Delaware corporation. PG&E and USw are so~etimes 
referred t~ herein collectively as the "Parties" and individually 
as "Party". 

A. The Solano'Deferral Aqreement Was siqned by tJ'SW on 
Hay 22, 198'S and by PG&E on Hay 27, 1988- (the "Aqreement"). All 
capitalized terms used herein without definition have the meaning 
ascribed to them. in the Aqreem.nt .. , 

8. In comments filed· in Application 88-08-002 by the 
Division of Ratepayer Advocates ("ORA") of the california Public 
Utilities commission, DRA reeommended that the Aqreement be 
amended to provide for an expansion of the site oriqinally 
established by Win<1 Generator Parks. ("WGP"). 

c. WGP originally established· the :tollowing project aite .< 
:boundaries:' Sections 2', 3·, 10·; 11, Township· 3N, Ranqe lE, MDB&K,.: 
and Sections 34 ancl' 35, Township· 4N I Ranqe lE,. MOB&K, in the 
Hontez'WIla Hills area o~ Solano County, California (the "WGP 
Property") .. 

D. In response to- DRA.' s comments I the Parties wish 
to clarify certain portions of the Aqreement.· 

Therefore, PG&E and USW hereby aqree to amend the Aqreement 
as follows: 

1. PPA 1 Projeet Description. The followinq lanquaqe 
shall be deleted from,paraqrap~ S(A) (i): 

• • ." (b-) 'OSW may submit to pe'E a new proj.ct 
description torm· listinq site locations within 
Solano County, California, different from 
and/or in addition t~ those solano-county 
sites previously specified· by tJSW." ••• 

The tollowinq language ahall be inserted into paragraph' SeA) (i) 
in place of the deleta4' languaqe: 

• • ." (b) USW ahall aubmi t to- PG'E a 
revis.dproject description form· identifYing 
as the project location properti •• - in. the 
Montezuma Hil.l. area of Solano- County, 
california, within the boundari .. specifically 
identified in' Attachment A, attached hereto· 
and incorporated herein,_". • • 
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2. ~ MW PPA 2 Project ~scriptioD. The followinq lanquage 
shall be deleted from paraqraph 6 (A) (iii): 

• • ." (l» t7SW may submit to- PG&E a new- project 
description form listinq .ite locations within 
Solano, County, califOrnia, 4ifferent from 
and/or in addition to, those Solano, County 
site. previously specified by WG~." ••• 

The followinq lanquaqe shall be inserted 1nt~ paraqraph 6(A) (iii) 
in place of the deleted language: 

3. 

••• web) USWshall submit t~ PG~E a 
revi.ed project description form, identifying 
a5 the project location properties of 'OSW's 
choice within the WG~ Property plus additional 
properties in the Hontezl.tma: Hills area of 
Solano, County, california, within the 
~undari.s specifically identified in 
AttacblDent A:. ".. • • 

The following paragraph ia added t~th. Agreement: 

"19,. Interconnection. The projects 
developed under PPA 1 and the SO KW PPAZ 
shall each be interconnected t~PG«E's system 
at a .ubstation located on the WGP' Property." 

4 • Except as expressly modified- by this Amendment, all other 
terms and conditions of the Agreement remain unchanged. 

IN WITNESS 'WHEREOF, the' Parties, have each caused. this 
AlDendment to be executed by their duly authorized­
representatives, and· it i. effective a., of the last 4ate set 
forth below; provided,. however, that it shall-be null and void on 
the effective date of a CPOC Denial pursuant t~paraqraph ~ o! 
the Aqr.e:mont~ 

Name: Gerald It. Alderson 

Title: Pres1d~t 

Signed: October 26. 1988 

- z-

PACIl"IC GAS AND· ELECTRIC 
COMPANY 

By: 

Name: 

Titl.: Vice President,. Power 
Planning' and Contracts 

Signed.:: OctobeT' 27. 1988-
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SOWO DEFE'RRAL AGREEMENT 

This Agreement is by anQ between Pacific Gas and 
Electric Company ('PG&E'), a California corporation, and 
u.s. Windpower, Inc. (WUSW*), a Delaware corporation. PG&E 
and USW are sometimes referred t~ herein collectively as the 
'Parties' and individually as 'Party'. 

A. There is an interim Standard O~ter N~. 4 (*S04*) 
aqreement signed by OSW' on October 30, ~984 and by PG&E on 
November S, 1984 for a 10 megawatt (WMW*) facility and 
identified by PG&E Log ,06W148 (*PPA ~M); and 

~. T.here is an interimS04 agreement siqned by USW on 
March S, 1984 and by PG&E on MarchZ, 1984 for a 70 MW 
facility with an initial operation Qate of January 1, 1988 
and identified by PG&E Log ,06W14& CMPPA 2'); and' 

C. A Qisagreement has arisen between PG&E and USW 
regarding the inte:rpretationof PPA 1 anc1' PPA 2; and 

D. It is PG&E's position that USW has identified· and 
commi tted to· certain portions of Solano· County, california 
as the locations at which PPA 1 and PPA 2' will be sited:; 
and 

E. It is OSW's position that PPA 1 anQ' PPA Z do- not 
specify a site and so· may be developed at any location usw 
may choose; and 

F. 'l'he Parties have each a<;reed that it is in their 
best interest to .ettle this d.:isagr.ement amical:>ly anQ 
expedi tiously; and 

G. In connection with this Agreement USW and PG&E have 
entered into 'an Altamont Renegotiation Agreemen.t of even 
date herewith (the MRenegotiat1on AgreementM); and 

K. T.he Renegotiation·Aqreement·re.tructures USW's 
Altamont Paa. power purc:hase aqre8llle.nts and proposed w1nd.. 
proj ects;: and 

I. Pursuant to the,· Reneqotiation Agreement, portions 
of PPA· 2 totaling 20: KW will.))e develope<1' under neqotiated. 
terlnS and conditions described in the Renegotiation 
Agreement. 

'%'here fore , in consideration of the aqreements contained. 
herein, PG&E and osw. hereby aqre. aafollows: 

- , -
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1. Site Loeati9n 

Continqent on approval by the Calitornia Public 
Utilities Commission ('CPUC'), as discussed in paragraphs 7, 
8 and 9 below, the Parties wil::' si9fl amend:ments to- PPA 1 anc1 
a 50 MW portion ot PPA 2 (the '50 MW PPA 2') providinq that 
these power purchase agreements may only be applied to 
deliverie~ trom wind projects sited a~ any location in 
Solano County, Calitornia. 

2. PEA 1 Amendment 

continqent on CPOC approval, as discussed in 
paragraphs 7,> 8 and 9 below, the Parties will sign an 
aqreement amendinq PPA 1 as tollows: 

A) Initial enerqy deliveries to- PC&~ under PPA 1 may 
not commence betore January 1, 1990 nor atter December 31, 
1992. 

a) The Fixed Price Period (as de tined in PPA ~) will 
commence as of the date ot initialenerqy deliveries to PG&E 
under PPA 1 and continue for only nina (9) years, provided 
such deliveries occur as required by paragraph ZeAl above • 

e) The Fixed. Price Period will.be adjusted- as tollows 
so that the end ot each o't the first eiqht cal years ot . the 
Fixed Price Period will coincide with the end of a monthly 
billinq period: . 

i) it the anniversary of the date ot initial enerqy­
deliveriesi. exactly the midttle ot the monthly 
billing peri04,. the first year ot the Fixed Price 
Period will ))e extended by one halt (lIZ) ot a 
monthly billinq period. 

ii) it the anniversary of the date of initial energy 
deliveries 1. between the middle and the end o!the 
JIlonthly billinq period·,. the first year of the Fixed 
Price Period.w111 be extended by the. appropriate 
a:aount (up- to one halt (1/2) of a;· monthly billing 
period) .. 

iii) it the anniversary of the date of 1nitial energy 
deliveries is ))etween the !)eginning _ andth. middle 
of a monthly billing period., the :firat year o'! the 
FixeCl Price Period.- will be d.ecreased. by the 
appropriate amount (u~t~ one half (lIZ)' of a 
monthly billing period). 

(a) For example, it theW1ndplant Cas defined'. in 

-2-
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PPA l) begins initial energy deliveries on April 
l7, 1990, and the monthly billing period coinciding 
with April 1991, ran from April 1 through April 30, 
1991, the first year prices of the Fixed Price 
Period would extend until April 30, 1991. However, 
if the Windplant began initial energy deliveries on 
April 13, 1990, the first year prices of the Fixed 
Price Period would end on March 31, 1991. 

The tinal year ot the Fixed Price Period will be 
adjusted in the opposite direction from the first 
year so that the term of the Fixed Price Period 
will eql.1al exactly nine (9) years. All other years 
of the Fixed Price Period will each last 12'monthly 
billing periods. 

0) Energy and capacity prices paid during the Fixed 
Price Period will be the prices provided- by PPA 1 for the 
Fixed Price Period 1988' t~ 1996. 

E) If leas than 10 MW are installed and. operational 
unc!er PPA 1 by Dec8lDber 31, 1992, PPA 1 shall terminate as 
to those HW not so installed, and operational. 

3. SO MW PPA 2 Amendment 

A) Continqent on CPOe approval, as discussed. in 
paraqraphs 7, S- and. 9 below, a 2'0- KW portion of the 50 MW 
PPA 2 will be amended as follows: 

i) initial energy deliveries to PG&E und.er this 20' MW 
portion of the SO HW PPA 2 may not commenCe before 
January 1, 1990 nor after December 31, 1992; and 

ii) the Fixed Price Period (aa defined. in the SO MW PPA 
2) vill commence aa of the date of initial energy 
deliveries to ,PC,:! under this 20, KW portion of, PPA 
2' fro., each Windplant (as defined in th.' 50MW PPA 
2) and continue for only nine (9') years,prov1ded 
auch deliveries, occur aa requ"ired by paragraph 
3 (A) (i) above; and 

iii) the Fixed, Price Period, for each Windplant will be 
adjusted,-aa follows- so that the end of each of the 
first eiqht (8-) years 'of the Fixed· Price Period 
will coincide with the .end or a aonthly bill1nq 
period,: 

(a) ir the anniversary of the date of initial 
energy deliveries is exactly the midclle of the . 
monthly bill1nq period, the first year Of. the 
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Fixed Price Period will be extenaed by one 
half (1/2) of a monthly billing period. 

if the anniversary of the date of initial 
enerqy deliveries is between the middle and 
the end of the monthly billing- period, the 
first year of the Fixed Price Period will be 
extended by the appropriate amount (up to one 
half (1/2) of a monthly billing period). 

if the anniversary of the date of initial 
energy deliveries is between the beginning and 
the middle of a monthly billing period,.. the 
first year of the Fixed Price Period will be 
decreased bytbe appropriate amount (up to one 
half (1/2) of a monthly billinq period). 

(1) For example, it the Windplant beqins 
initial enerqy deliveries on April 17, 
19-90'~ and" the monthly- b11lin9" period' 
coincidinq with April 199,1 r ran from. 
April J. through April lO, 1991, the first 
year price. of the FixedP:rice Period 
would extend until April 30" 199'1. 
However, it the Windplant beqan initial 
energy deliverie. on April 13, 1990, the 
first year prices of the Fixed Price 
Period.' would end' on KArch 31, 199-1. 

(d) '!'he final year of· the Fixed: Price Period will 
be adjusted- in the opposite direction from the 
first year so- that the term. of the Fixed- Price 
Period will equal exactly nine (9) years. All 
other' year. of the Fixed Price Period: will 
each last 12 monthly billinq periods. 

iv) , Enerqy ane! capacity price. paid· durinq 'the Fix~ 
Price Period will be the price. provided, bytbe 
.50 ' MW: PPA 2' tor the Fixed. Price Peri04: 1988 to-
1996-. 

v) It- 1 ••• than 20" !Or. are' inatalled' and, operational. 
unc1u. this 20- KW"portion of the' 50, XW' PPA.; 2 bY'" 
J)ecaber 31, 1992', this 20 KW portion of the 50 MW 
PPA 2- shall ter.lllinate aa to- tho.. M:W' not sc> 
1natallec1, and' operational. 

B) Contil1qent on CPO'C approval, a. cUaeu.sec1, in 
paragraphs 7, a: and· 9 below, the rU14in.inq- 30 MW portion of 
the SO MW PPA 2' will be amenc1e4',.s follows': 
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i) Initial energy deliveries to' PG&E under this 30 MW 
portion ot the 50 MW PPA 2 may not commence betore 
January 1, 1991 nor after December 31, 1992. 

ii) The Fixed Price Period Cas de tined in the 50 MW 
PPA 2') will commence as of the date of initial 
energy deliveries to- PG&E under this 30 MW portion 
of the 50 MW PPA 2 from each windplant (as defined 
in the 50 KW PPA 2) and continue tor only nine (9") 
years, provided such deliveries occur as required. 
~y paragraph 3(a)Ci) abov •• 

iii) The Fixed. Price Period tor each Windplant will be 
adjusted as follows 50- that the end of each of the 
first eiqht (8:) years o~ the Fixed- Price Period 
will coincide with the end, of a monthly billing 
peri04: 

Ca) if the anniversary ot the date of initial 
energy deliveries is exactly the: middle' of' the 
monthly billing period·, the :first year o:f the 
Fixed' Price Period, will be extend.d~by one 
halt (1/2) ota monthly ~il11ng period. 

(b) if the anniversary of the date of initial 
energy deliveries is between the middle and. 
,the enc! of the monthly: billing period, the 
first year of the Fixed· Price Period, will be 
extended, ~y theappropriate.amount (up to- one 
half (1/2) of a monthly billinq period). 

(c) if the anniversary of the date of initial. 
anergy deliveries is l>etween the beqinn.1rlq and 
the mi4<11e' of a monthly billinq· period, the 
first year of the Fixed. Price Period will be 
decreased: by the· appropriate &lIlount CUI>' to one 
half (1/2) of a monthly billing' period) • 

(1) l"or example, if the Windplant beqina 
.:S.nitial.energy deliveri •• on April 17" 
1990', and', the' monthly billing',; period 
coincidinq:'vith April 1991, ran ~OIL 
April ~ 1· throug'h April, 30', 1991, the first' 
'year price. of the Fixed Price Period 
would. extend. until April 30, 199'1. 
Howev.r~ if the Windplanof: beqan initial' 
energy deliveries on April 13, 1990-, the 
first year p:r:ic.. of·' the . Fixec! Price 
Period would· end. on' Karch 31, 1991. 

Cd) The final year of the Fixed Price .Period will 

-s~ 
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be adjusted in the opposite direction from the 
first year S~ that the term of the Fixed Price 
Period will equal exactly nine (9) years •. ,All 
other years of the Fixed Price Period will 
each last 12 monthly ~illinq periods. 

Enerqy and capacity prices paid durinq the Fixed 
Price Period will be the prices provided by the 
50 HW PPA 2 for the Fixed Price Period 1988 to. 1996. 

If less than 30 KW are installed and operational 
under this 30 MW Po.rtion of the 50 MW PPA 2 by 
December 31, 1992, this 30 MW' portion of the 50 MW' 
PPA 2 shall terminate as to tho .. MW not so 
installed and operational. 

4. Standard Offer NO.1 

A) The amendments d.escribed. in paraqraphs 2 and. 3 
above defer commencement· o.f" interim, S04' prices;· but do· not: 
necessarily 'require 'OSW t~.deter the actual tinancinq and 
construction of its projects. To- accommodate deliveries 
trom the proj acts, it any, which are installed. and 
operational prior to the applicable commencaent dates for 
PPA 1 and the 20· MW and 30 MW portions of the 50 MW PPA 2', 
'OSW and PG&E aqree,. contlnqent on CPOC· approval as discussed 
in paraqraphs 7, 8 and.· 9' ~loW', .to siqn stand.Ud. otter No.. 
1 (-501-) power purchase agreements as d.escribed below: 

i) A 10 HW 501 terminatinq December. 31, 1989; and 

ii) A 20 MW' 501 terminatinq December 31, 1989: and 

iii) A 30 MW' SOl. terminatinq December 31, 1990. 

s. Priority; PPA 1 

A) 'OSW'currently has a 10 MW Solano county 
interconnection priority under'theCPOC'aQualityinq 
Facility Hilestone Proced.ure C·QFMP') which it may use with' . 
PPA 1.. Aa one cond.ition of reta1JUr1q . ita. .QFMP', priorj,ty, the.. 
PPA' 1 project currently mWit start operation by' october '30 ,.' I • 

1989. . 

i) Consistent with the u.endJDenta.to.. EPA 1 specified. 
in paraqrapha 1 an4 2" abov., 'an4 contingent on CPOC 
approval aa 4iac:ussed in paraqraphs7,. a. and. 9 ' 
below, Cal theQFHP start of operation milestone 
for the PPA 1· project shall »e:extend.e4· to' December 
31, 19n, and (1)) 'OSW may su):)nt. to.. PG&E a neW', 
project·4escription form.,11stinq.site locations 

-6-
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within Solanc County, California, different from 
and/or in addition to· those Solano· County sites 
previously specified by OSW. Such project 
description form must be submitted to PG&E n~ later 
than the latest of the followinq: .1x (6) months 
prior to the scheduled operation date of each 
Windplant (as defined in PPA 1) or ten (10) 
calendar days after the issuance of CPOC approval, 
as described in paraqraph 8 below. T.bia QF.KP 
priority shall be applicable t~ the PPA 1 project 
whether it beqins operation under an 501 pursuant 
to paraqraph 4 (A) above or under PPA 1. 

6. Priority; 50 Wi PPA 2: 

A) currently USW'. onlyQFK? interconnection priority 
in Solan~ county is the 10 HW interconnection priority 
refereneed in paraqraph 5 above.. USW may use a SO MW QFMP 
alloc:atio1\ with the 50 MW PPA Z in the followinq manner: 

i) USW represents that it controls Wind Generator 
Parks, Inc .. (WWGP"'), which is a party to- a 50· MW SO 
1 power purchase aqreement for a wind,project t~ be 
located at specified site. in Solan~ county~ 
California (the "WGP PPA·). WGP' has a SO, MW QFMP . 
allocation which it may use with the WCP' PPA. Th.e 
WGP project is currently required to start 
operation by September 17, 1989 as one condition of 
retaininq- its priority. 

ii) Continqent on CPUC approval as discussed in 
paraqraphs 7, 8 and,9 below, t1SW may terminate the 
WGP' PPA and u •• WGP's 50, MW QFKP allocation with 
the 50 HW' PPA Z. 

iii) Consistent with the am.nements to. the SO MW, PPA :2 
apecif'ied :Ln paragraphs 1 and 3,. above,. and 
continqent on CPtI'C approval as ellscussed :below, (4} 
the QFMP start ot operation JDilutone tor the SO· MW 
PPA 2 project ahall be extended to December 3l., 
1992', and (b) tl'SW-1I&y auJ:nUt.to.PGlrE.. a nev project 
description tom. natinq site locations within;· 
SOlano. county, CAlifornia, c11tterent trom- and/or' in.. 
addition to those Solano. County sites previously 
specified ~y WGP. Suchp~oj.ct description form 
.uat be s\ll)mitted. to.- PG'E no. later than the latest 
of the tollowbq: six (6-) .ontha prior to. the 
scheduled operation date of eaCh Windplant Cas 
defined in the 50 XW PPA Z) or ten (10) calendar 

-7-
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days after the issuance of ePOe approval, as 
described in paraqraph 8 below. ~his QF.MP priority 
may be used by Windplants under the 50 HW PPA 2 
whether they beqin operation under an SOl pursuant 
to paraqraph 4(A) above or under the 50 XW PPA 2. 

• 

B) OSW agrees to the procedure d.scribed in paragraph 
6-(A) above.. Howev.r, t1SW h.reby state. that it is trSW's 
position that t1SW could- a •• iqn the 50 XW- PPA Z to WGP and 
WC;p could- then use its 50 XW QFMP allocation with t!:1. 50 MW 
PPA 2. 

7. ~puC ApplicAtion 

A) PG&E will prepare an application to the CPOC for sx­
parte approval Of paraqraphs 1 throuqh 6 of this Agreement 
(the "Application").. Each Party shall })ear its own costs 
eel expenses associated with s •• kinq such approval. t1SW 
aqrees to provide reasonable assistance, in preparation of 
the Application- as- PG&E ay request'" .. 

B) trSW and.- PG&E .ach aqre.s to use ita best efforts to 
support bafore the CPOC the reasonableness of paragraphs 1 
throuqh 6 of this Aqreaent,inclucUnq but not lilll1ted to 
providinq testimony should the CPOC require hearinqs on this 
matter. 

C) To, accommodate the parties' d.sire to finalize the 
transactions contemplat.d hereunder as soon as possible, 
PG&E aqreesto- file the Application with the CPOC within 
forty-five (45) calendar days of the eff.ctive da.te of this 
AqreUlent. 

s-; ePOe Approyal 

Within 30 cal.ndar days of the eff.ctiv. date ot a CPaC 
decision or ord.r which d.amaparagrapha 1 through 6- ot this 
Agr •• ment and all sums paid-by pe'E pursuant thereto 
reasonable and r.cov.rable in rat.s, the Partie. ahall 
prepare and aign the am.ndment. ed, agreemant. d.scribed in 
paraqraphs 1, 2, 3 and 4 above, and. paragraph 10 below. 

9. Failur• to ObtAin C;WC' Approval 

In th.' .vent the CPOC issue. adecis10n or order not 
approving paragraphs 1 through ~ot,th1. Agr .... nt aa 
d.scribed in paragraphs 7 anc:t 8: abov., or 1tthe CP'C'C- tails 
to issue any decision or order regardinq-the Application 

-a-
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within one (1) year atter the Application is filed 
(collectively, a ~CPOC Denial~) this Aqreement shall be null 
and void as ot the effective date of the CPOC Denial. 

1.0. Assignments 

Contingent on CPUC approval as described in paraqraph 8 
above, the 50 MW PPA 2 shall be amended: to- provide that 
Windplants (as defined in the 50 HW PPA 2) thereunder shall 
not exceed three (3) in number and each windplant shall have 
a nameplate of at least 10,000 kW. 

11. Captions 

Paragraph captions are included berein for ease of 
reference only. The captions are not intended to affect the 
meaning o! the contents or scope of this Agreement. 

12. Additional Agreements 

The Parties. aqr.e to- execute add.i tional agreements to 
implement the terms of this Agreement as' described. herein. 
It the CPOC approves the Application, as des.cribed in 
paragraph S. above, this Agreement .supersed.es any and all 
prior negotiations,. correspondenee,. understandings and . 
aqreements between· the Parties with respect· to the specitic 
sUbjeetmatter hereof. 

13. Modification 

This Agreement may be am.end.ed. or modified only by a 
written instrument siqnec1by both 'OSWand PG&E. 

14. Choice or LAws 

'l'his Aqreement shall :be construed. and. interpreted in 
accord.ance with the laws of the state ofcali!ornia,. 
exclucUnq any choic •. of law rul •• that may direct the 
application ·of the· laws· of another j.uris4iction .. 

15. Non-Waiyer 

Failu:e. by either' Party hereto: to- enforce any right or 
obliqation with re.pect to- any matter ariainq in connection 
with thi. Agreement ahall not constitute a waiver as to that 
matter or any other lIAtter. 

16. Notices 

All notiee. hereund.er ahall be in' wri tinq and. .hall :be 
deemed received, (i):at the clo •• o~ business on the date of 
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receipt, if delivered' by hand or (ii) when siqned for by 
r.cipient, it sent r'gistered or c.rtitied mail, postaqe 
prepaid, provided such notice was properly addressed to the 
appropriate address indicated on the signature paqe hereof 
or to such other address as a party may desiqnate by prior 
written notic. to th~ oth.r parti.s. 

17. Severability 

Any ill.qality or invalidity, in whole or in part, of 
any provision of this Agreem.nt shall not affect the 
validity of' the rUl4ining portions of the Agreement. 

18. :tnterpr.tation 

Thia Agre.ment ia th. r.sult of negotiation. Moreover, 
each Party and .ach Party'. r.spective counsel hAs reviewed 
this Agr.ement. Accordingly" the normal rule of 
construction to the etf.ct that' any ambiguities shall be 
resolved against the drafting party shall not be employed in 
the interpr.tation of this Agr.ement .. 

IN WI'rNESSWHEREOF, the Partie. her.to have caused· this 
:1tgreement to be .x.cute<!- by th.ir c:1Ul.y authorized 
representatives, and it is .ff.ctiveas, of- the last c1ateset 
forth below, provided, it ,shAll become null and void on the 
eff.ctiv. date of a· CPC'C Denial pursuant to. paragraph, 9 
'above. ' 

Notic. addr ••••• : 

tr .S'. w:mDPOWER,. nrc. 
SOOsanaom. Str •• t, Suit. 600' 
san l"ranci.co,. CA 94111 
Attn: Gen.ral Couns.l 

-10-

PACIFIC GAS AND ELEC'l'RIC COMPANY 

By: 
" {" 

Ro~~ .. -.·.·· 
Viee' Pre Clent " 
Pow.r Planning and Contracts" 

Oat. Sign.d: MaY~, 1988 

PACl:FIC GAS AND n.EC'I'RIC COMPANY 
Attn: ,Paula G. Rosput 
Kanaqer, QF Contracts 
77 Beal. Str •• t, 23rc1 Floor 
San Francisco,. CA 941.0~ 

CENO OF .\PPENOIX A) 
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FINAL GUIDELINES FOR CONTRACT 
AOMINIS'1'RA1'ION OF STANDARD OFFERS· 

I. GENERAL CONTRACT MODIFICATIONS 

1. Contract modifications requested, by QFS must be 

accompanied by price and/or performance concessions (e.g., adders 
such as dispatchability, voltage support. and emergenxy 
ayailability), commensurate in value with the degree of the change 
in the contract (from minor to maj or). The modifications and 
concessions obtained through negotiation should be valued-with 
reference to the unamended contract and, where appropriate (e. g. , . 
deferrals and performance concessions), the current and expected 
value of the QF's power. 

II. CONTRACT BROKERING AND NEW PROJECTS 

1. The Commission recognizes that valid circumstances may 
arise in which the holder of a standard offer contract, may wish. to:" 
assign that contract to another party. The commission does not 
encourage, however, :forms. o:f contract l:>ro:kering whiCh. ta)(e on a 
speculative character. oti1ities negotiating agreements with new, 
holders. of assigned contracts should seek pricing and pertormance':: 
concessions commensurate with the contract modi:fications requested!. 

2. Where the proj ect would not be' viable under the original: 
terms of the contract, the modifications should not be accepted. " 

*Additions to the ~roposed guidelines., issued on July S, 1985, are 
underlined. Oelet1ons are e~~ek O~~ • 
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3. Where requested contract modifications would result in an 
essentially new project, the modifications should not be accepted. 
In considering whether o:t, not ~he U01es:ted m2,dit~eati9ns represemc 
~n essentially new project. the ytili~y~st be mindful of its duty 
to d,al in good faith with QEs. 

Cal Modifications such as significant changes 
in site, thermal load, fuel, plant size, 
cQgenetat19n thermal hos~. or prfme-mover 
teChnology suggest that the project is 
new. 

(b) Multiple m.odifications to a contract 
suggest that the project is new. 

III. FIVE-YEAR ON-LINE DA'rE REQ'OIREMEN'r 

1. The five-year on-line requirement in standard offer 
contracts should. be enforced, and should begin when both the QF and. 

the utility have signed the contract. 

2. Exceptions may be appropriate where the OF has 
experienced a ·force majeure· or ·uncontrollable force· within the 
meaning of the QF's standard· offer contract, and has complied with 
all contractual requirements in claiming the protection of the 
torce majeure clause. 

3. Any extensioaot'the five-year on-kine requ~remen:t 
resulting t~om tb, oCCUrrence of a qualitying tor,e majeure wjll ~. 
1 imited. by the duration of th,. tor,;e' majeure' and the exterrLtQ. 
)lhi~h the tQrce mAjeure impacted the Of's' ability to meet trur~ 
cQnttaxt regyirem~nts, 
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4. Oecisions about the applicability of the force lIlaj.eure 
clause will be ~de on a case~by-case basis. Factors to ~ 
considered· will include an examination of the,factual basis.of the 
force majeure claim, the specific language of the contractual torce 
l!laj eure clause, and whether the QF has cOlllplied with appli~le 
contractual requirements to' give notice of the force majeure and to, 

:mitigate the delay caused by the torce majeure.. The effect ot the' 
force majeure on the utility's obligations under the contract will 
also 1:Ie considered as cases arise. 

s. Events gi vi21g rise to- valid claims ot, torce :maj~eure, may' 
include delay in obtaining required goverllmental.permits t~ue~e~ 
eee ~*~*~~ pe~*~~t, depending on the circumstances ot the 
individual QF _ However, not all project c:telays resulting trsnn~ 
delays in obtaining regui.,d goyernmenta1 permits are valid clafms 
ot torce majeure. Permitting delays and denials are a regular part 
ot projext deyelQ;ment and should be anticipated Qy project 
~elopers. Contract deferral conditions imposed by the CEC on 
projects within its jurisdiction for resource planning purposes, 
untoreseeable at the time otcontraet execution,. may also- be 

considered force :majeure... The ~a.bility to·' obtain tran:-.:mission 
capacity in PG&E's designated area of transmission constraints is 
unlikely to be viewed as a valid, torce majeure • 

.. 
6. In general, deferrals (paid or non-paid) and buyouts 

should be considered only with QFs whs:th'aye obtained allot the 
permits and. certitication necessary to go' tOrward with the'ir 
projeqts. As with all other tyPes ot cqatraetmoditieations, 
deter;,ls and bUvoutsare subject to' the Viability guidelines 
outlined under Section TV • 
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7w On-line date deterrals and/or contract buyouts may be 

90nsidered only if the ratepayers' interests will be served 
demonstrably better by such deferral. 

8. '!'he reasonableness of contract deterrals and buyouts will 
De determined by evaluating the need for generating capacity., the 
length of deferral, the costs avoided by deferring or buying out 
unneeded capacity, and the benefits (both monetary and non­
monetary) granted projects acceding to· deferral or buyout. 

9.. Unless-- an· on-l·ine· date- deU::rral is· specifically 
negotiated between the utility and the OF. contract'mitications 
will not extend the five-year on-line 9ate • 

10.. Prospectiye reviewS by this Commission tor paid deferrals 
and bUYOuts will he ..regp;ired. Applications tor preapproyal or paid, ' 
deferrals or buyouts must ineluQg documenta~iondem~nstrating that 
the utility has examined intormation on project yiabili~. ' 
consistent with these gui~lines, and;.that the utility is satisfied 
that the OF is able to meet the original terms or the contract. 

'XV .. VIABILITY 

1. Examination ,of a QF's viability under the original 
contract is prerequisite to modifications to power purchase 
contracts.. In considering the QF's viability, the util.ity :must be 

mindtul ot its duty to deal in good,faith with the QF • 
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2. No moditications to a power purchase contract should be 

made if, atter a reasonable examination of the QF's viability, the 
QF is determined to be nonviable. In the event that a d~~~~~e 
ex*~~s be~weeft ~e ep aftd ~e ~~~%~~~ as ~o ~ethere is a genuine' 
question of the OF's viability e£ ~e ep, then negotiated 
modifications to the contract may constitute a reasonable 
settlement of the dispute, or the QF may choose to bring a 
complaint before the commission. 

3. To determine viability the utility snoulcl examine,. ancl 
the, QF should provicle- intorma.tion on., various. aspects· of the QF's " : 
project development including" but not limited to, the following. 
Each aspect examined should be consistent with. the terms ot the 
original contract. tn assessing a project's Viability, the utility 
shOUld consider the§e and other aspects A§ a whole. the rea§ons 
behind the CUttE!nt statu§ ot individual items. and in light ot the. 
requested modifications • 

. (a) A completed Project Description and 
Interconnection Study cost Request tor.m. 

(b) Proof ot site control as detined in the 
QFMP .. 

(c) Commencement of the detailed 
interconn~etion study tor the projeet_ 

(d) Proot that the $51'JGr proj ect 'fee has been 
established in an eserow ~eeount or letter 
ot eredittorthe project pursuant to the 
QFMP or an· explanation otwhy the'. QF' has 
chosen:, not to,~ establish.' the,'project fee .. 
and interconnection priority;. 

(e) Proof of permit status, such as a letter 
from the·per.mitting agency accepting the 
QF's per.mit application'for review and any 

. ',', "',' 
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additional information pertaining to the 
permit status. 

Proof of fuel supply, such as evidence of 
the existence and term of the fuel 
contracts. 

Evidence of feasibility of project 
construetion and operation within. the 
five-year deadline, such as a construction 
contract if one exists. 

Status report of equipment procurements 
including equipment procurement contracts. 

status report ot enqineerinq and desiqn. 

status report: of p:roj eet financinq, 
includ.ing lender's commitment,. conditional 
or otherwise • 

(k) Status 0: econgmic viability 0: the 
pro1ept by submission or a cash flow 
analysis. 

(1) EVidence of the OF's prigr track record on 
project development. 

:'l,. EXEMPrXON$ 

These guidelines do not apply to wpioneerw ors. In 
negotiating contractmoditications with pigneers. utilities shguld 
tollow the· quidanceproyided in p. 87-08-047. and any subsequent . 

-,,' 

guidelines speci:UCally deyelQped tor pioneers. 

(END OF APPENDIX B) 
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Decision 88 12 095 DEC'l: 9 1988 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF 

In the Matter of the Application of ) 
Pacific \;4s and Electric Company for ) 
an order approving an agreement with ) 
U.S.Windpower, Inc., regarding the ) 
purchAse of energy and. capaeity from) 
wind farms to be located in Solano ) 
County, California. ) 

------------------------------) 

Applic ion SS-08-002 
(Fil August 1, 1938) 

Pacific Gas and Electric C pany (PG&E) requests 
Commission app:coval of a Solano De :eral Agreement (Agreement) 
dated May 27, 1988. and amended OC ober 2:7, 198"8, between x>G&E and 
U.S Windpower Inc. (OSW). The, eement ,settles a dispute 
concerning two of OSW's uter Standard Offer No.4 (IS04) power 
purchase agreements (PPAs). PG&E requests an order finding the 
Agreement, as amended, to reasonable- and, authorizing recovery in: ' 

rates of all payments IDa underthe,Agreement. PG&E 41 so' requests 
an order affiming the; the Qualifying' Facility Milestone Procedure!' 
(OFMP) start of opera lon milestone may be extended for these 
deferred' proje~ts.l 
A.. 

t 1, 1988:,. PG&E filecl Application (A.) 88-08,-002 
requesting ex p e approval of the Solano'Oefer:ral Agreement 
between PG&E ad, OSW. The Agreement was'41Ilended.on October 27, 
1988 (First endment) .OSW is a qualifying facility (QF) 

1 T QFMP is a procedure-to establish interconnection priority 
amonq Fs..' This procedure was originally adopted in Decision (1).) 
85-0l-038: and modified in subsequent ,decisions in ,I.84-04-077, the 
investigation into transmi~sion const:caints affecting OF 
developmen~ • 
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