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Decision 89-01-006 January 11, 1989 

BEFORE Tfm PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Investigation on the Commission's ) 
own motion into the operations, ) 
rates, and practices of Robert L. ) 
Qualls, an individual, anti Reliance ) 
Sheet and Strip Co., a C~lifornia ) 
Corporation. ) 

--------------------------------) 

1 .. 88'-03-045 
(Filed March~23,19SS) 

o. G. Regling.sh~fe~, for Robert L. Qualls; and 
Armour, St. John, Wilcox, Goodin & Schlotz, by 
~h9mas J.-»ocB;id~, Attorney at Law,and 
~ W. Abendroth, for Reliance Sheet 
and Strip Co.; respondents. 

LI)m:'wce 0.. Ge~, Attorney at Law, and ~ 
wu~r$tle, for the Transportation DiviSion. 

QJ?:XNXON 

Robert L. Qualls of El Sobrante transports property over 
the public highways for compensation under a highway contract 
carrier permit issued in 1985. A field investigation by 
Transportation Division staff (staff) showed that Qualls had 
rendered transportation services to Reliance Sheet and St:rip' Co., a 
California corporation (Reliance), and that in doing so he may have 
violated PuJjlic Utilities (PU) Code §§ 3664, 3667, and 3737 and 
General Order (GO) 147. 

On March 23, 1988, the Commission issued its 
investigative order in this proceeding to determine: 

1. Whether Qualls in transporting steel coils 
for Reliance, violated PU Code S§ 3664, 
3667, and 3737, by failing to- assess the 

'applicable rates as set forth in TransLtion 
Tariff (TT') 2, as ~ended by Decision 
(0.) 8b-04-045. 

2. Whether Qualls MS violated GO 147, RIlle: 7 
and Appendix A, by failing to--have . a- - . 
contract on file and· in effect 'for -
Reliance. -
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3. Whether Qualls has violated 'l"r 2, Items 255 
and 256, by failing to maintain proper 
documentation of shipments • . 

4. If sums less than the applicable rates and 
charges were charged, collected, or 
received, whether a fine in the amount of 
such undercharges should be imposed upon 
Qualls under PU Code S 3800. 

5. Whether Qualls should be ordered to collect 
from Reliance the difference between the 
charges actually received and the 
applicable rates and charges. 

6. Whether any or all of Qualls' operating 
authority should be cancelled, revoked, or 
suspended, or in the alternative, a fine 
imposed under PO Code S 3774. 

7. Whether Qualls should be ordered to Cea8& 
and desist from any unlawful operation or 
p:::actice .. 

A copy of the OIl was duly served upon Qualls .. 
Thereafter, a prehearing conference was held, during which Qualls 
and the staff met informally to discuss the possibility of 
settlement. However, no settlement could be reached and the matter 
was set for hearing before Administrative Law Judge Robert T.Baer 
on August 4, 19S5 in San Francisco. The matter came on regularly 
for hearing on that date and evidence was sponsored on behalf of 
the staff, Qualls, and Reliance and the matter was submitted. 
Staff Evidence 

The facts about the transportation performed during the 
review period (June 23 through October ~, 198:6) are not in dispute. 
Qualls carried 31 shipments of steel from USS-POSCO Industries in 
Pittsburg to Reliance in Alameda. Qualls also carried 11 shipments 
of steel from Pinole Point Steel Company in Richmond' to .Reliancein 
Alameda. During the review period there was;· no eontractin 
existence between Qualls and Reliance • 
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~he only documents evidencing the transportation in 
question were invoiees and lists of shipments prepared by Qualls on 
his letterhead, showing the date of the transportation, the'bill of 
lading number, the origin, the load number, the weight of the 
shipment, and the charges assessed.. Three sueh lists dated 
July 28, September 2, and Oetober 14, 1986 are in staff Exhibit 2 
and eneompass all of the shipments that the staff has ealled into 
question. 

Eaeh of the 42 shipments is also represented by an 
invoice, hand tag, or delive~ tag that the investigator eopied and 
ineluded in his report. These invoices include much of the 
information that appears on the lists previouslymentione~. For 
instance, they include the date of the shipment,. the bill of lading 
number or customer's order number, the load number, and the weight. 
Each of the shipments represented in the staff study can be 
identified on one of the three lists and on an individual invoiee. 
The invoiees, issued by Qualls, were obtained from Mrs. Qualls by 
the staff. 

Qualls did not have in his posseSSion, nor eould he 
supply to the staff, any other documents evidencing the 
transportation in question, sueh as the bills of lading. 

Another staff witness, a Transportation Rate Expert, 
sponsored Exhibit 4, an analysis of the rates properly ehargeable 
on the 42 shipments described above. Exhibit 4 shows that 
undercharges of $6,642.22 are attributable to the 31 shipments from 
USS-POSCO Industries in Pittsburg; that undercharges of $2,457.65-
are attributable to the 11 shipments from Pinole Po·int Steel 
Company in Richmond; and that total undercharges for the 42 
shipments are $9,099.87. 
Qualls' Mdenee 

Qualls does not dispute that the transportation described 
in the staff exhibits occurred as indieated. ,He, does,. however, 
take exception to the staff"s undercharge .ev.idence:~,.Qu41ls' , 
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transportation consultant testified that the 31 shipments from u.s. 
Steel (USS-POSCO Industries) in Pittsburg to Reliance resulted in 
undercharges of $74.34 and that the 11 Shipments from Pinole Point 
Steel in Richmond to Reliance resulted in undercharges of 
$253.66. 1 Qualls' transportation consultant derived his rates, 
and thus his undercharges, from the Iron or Steel Tariff No. 1 of 
Conti Trucking, Inc. The staff, on the other hand, used- the rates 
in TT 2 to calculate the charges for the subje~t transportation and 
thus the undercharges due. The choice of tariff depends in turn 
upon the legal theory adopted by the staff or Qualls. 
DiSCJl!58ion 

The OIl in paragraph 1 asks whether Qualls violated PO 
Code SS 3664, 3667, and 3737 by failing to assess the applicable 
rates as set forth in T'r 2, as amended by 0.8:6-04-045. The sole 
contested issue in this proceeding involves this charge. 
Specifically, the issue is: What is the legal basis for the tariff 
selected to develop the charges and undercharges applicable to-the 
transportation? Is it S 3663, as Qualls argues? Or is it GO 147, 
as the staff argues? 

The staff :believes that the chOice of tariff is required 
by the provisions of GO 147. In Rule 7 of GO 147 the Commission 
has provided regulations for contract filings by contract carriers. 
Rule 7 provides, in part, as follows: 

"A. The provisions of this rule apply to 
contract carriers engaged in transportation 
governed by the transition tariffs. 

"B. No contract carrier shall commence to 
perform any transportation or accessorial 
service until it has on file and in-effect 
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with the Commission three copies of an 
executed binding contract for such service. 

No contract carrier shall provide any 
transportation or accessorial serviee 
except in accordance with its contract or 
contracts as filed and in effect with the 
Commission. Contract carriers shall 
strictly observe, as their exaet rates, the 
rates and provisions of their contract", ... 

It is undisputed that between June 23 and October 8, 
1985, the period when Qualls transported the 42 subject shipments 
to Reliance, there was no contract on file between Relianee and 
Qualls. The staff witness further testified that a contract 
carrier without a contract on file is governed by ~. 2. 

Roger W. Abendroth, appearing and testifying for 
Reliance, contended that other contract carriers have approved 
contracts on file with the Commission that include rates comparable. 
to those assessed by Qualls to Reliance for the same kind of , 
transportation, of the same commodities, between the same points. 
He further stated that the rates Reliance paid and the rates of 
other contract carriers with approved contracts on file are about 
one-half the rate provided in TT 2. He believes that Reliance 
should not be required to pay TT 2 rates when the market rates are 
obviously those assessed by Qualls and other contract carriers with 
approved contracts on file. 

The staff witness, on the other hand, testified that 
merely because other contract carriers have approved contracts on 
file showing rates similar to Qualls' rates for the SAme commodity, 
over the same distance, and between the same points, those other 
contract rates could not be applied in this instance absent a 
contract. 

Qualls' transporu.tion consultant testified that he used 
the rates of Conti Trucking, Inc.,' to calculate the-charges, and , 
undercharges applicable to the. SubjecttranspO~~iOn:':~:;'H~' 8~ated :. 

" 
",".,,' "J ,."". 

"~ , 
-' 
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that he derived his authority for using Conti Trucking, Inc. rates 
from PO Code S 3663, which provides: 

"In the event the Commission establishes minimum 
rates for transportation services by highway 
permit carriers, the rates shall not exceed the 
current rates of common carriers by land subject 
to Part 1 (commencing with S 201) of Division 1 
for the transportation of the same kind of 
property between the same points., ... ... 

Based on PO Code S 3563, the witness felt that common 
carrier rates by land should apply to the subject transportation. 
He therefore computed the appropriate charges and undercharges 
based on the common carrier rates of Conti TruCking, Inc. 

The Commission has held: 
"While it is true that MRT-2 was cancelled 
effective April 30, 1980, 0.90663 also provided 
that rates named in T~'s would function as a 
threshold for purposes of contract carrier rate 
justification requirements, and that rates 
filed l:>y contract carriers l:>elow the transition 
rates must be accompanied by a statement of 
justification. Justification must consist 
either of (1) reference to another motor 
carrier's rate, or (2) operational and cost 
data showing that a proposed rate will 
contribute to carrier profitability.. It 
follows that without one of these two means of 
justification, TT-2 rates are the applieable 
rates for transportation performed for these 
shippers. The title page to TT-2 states that 
it applies to transportation performed by 
highway contraet carriers and to highway common 
carriers. 

"We find that where a written contract for 
transportation covered by TT-2 has not been 
executed. by a carrier and shipper, Md app;r;oveg 
by the CommiSSion, specifying rates different 
from those named in TT-2, rates applicable to 
transportdtion performed are those contained in 
T'r-2.. Further, these rates in TT-2 are,· in 
effect, minimum rates within the me~n9' of PO' 
Code SS 3564, 36&7, and 3800." (Californi.a . 
American Trucking, Inc., D.84-02;'0·70 in 
OIl 82-0'-01, p. 18.) 
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However, as pointed out in our discussion of S 311 
comments, below, S 3663 controls over contrary decisions or 
regulations. We will, therefore, find undercharges in a lesser 
amount th~~ the staff proposes. 

The OII in paragraph 2 also asks whether Qualls has 
violated GO 147, Rule 7 and Appendix A, by failing to have a 
contract on file and in effect for the Reliance account. 
GO 147(7)(B) provides: 

"No contract carrier shall commence to ~rform 
any transportation or accessorial serv~ce until 
it has on file and in effect with the 
Commission three copies of an executed binding 
contract for such service.~ 

GO 147, Appendix A, paragraph 5 provides: 
"All contract carriers, except carriers engaged 
in rate-exempt transportation, must file 
written contracts with the Commission. Such 
contracts shall be available for inspection by 
the public. Contract carriers may provide 
service only under written contracts which 
shall bind both carrier and shipper to good 
faith performance for a specific term.~ 

It is undisputed that Qualls did not enter into a 
contract to provide transportation services for Reliance until 
after the services identified in the OIl were performed. 
Accordingly, Qualls violated GO 147, Rule 7(8) and Appendix A, 
paragraph 5, when he provided such services to Reliance, and we 
will so find. 

In paragraph 3 the OIl asks whether Qualls has violated 
TT 2, Items 255 and 256, by failing to maintain proper 
documentation of shipments. Item 255, paragraph 2, provides: 

"ISSUANCE OF FREIGHT BILL. A freight bill shall 
be issued by the carrier for each shipment 
transported... The freight bill shall show the 
following info:mation: 

.. (a) The carrier's name, current addresS:, ZIP . 
code, telephone' number, and·.areacode~ '" 

. ", . 
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" (b) 

"(c) 

" (d) 

.. (e) 

It (f) 

.. (g) 

.. (h) 

"(i) 

Date of freight bill. 

Date of shipment~ 

Names of consignor and consignee. 

Points of origin and destination • 

Description of shipment ( ••• as provided in 
this tariff). 

weight of the shipment ••• 

Rate and charge assessed • 

Such other information as may be necessary 
to make an accurate determination of the 
applicable minimum rate and charge." 

Qualls' freight bills, covering the 42 shipments at issue 
here, fail to comply with Item 2S5, paragraph 2, .in the following 
particulars: 

1. Only 3 freight bills were issued by Qualls 
for the subject transportation, instead of 
one freight bill for each shipment. 

2. The carrier's telephone area code is not 
included. 

3. The points of destination are not included; 
and the points of origin are included by 
n4mes only. 

4. The shipments are not described as provided ./' 
in TT 2. 

5. The rates are not specified. 

6. The contract is not identified. 

It is clear that Qualls has violated Item 255, and we will so find. 
T'.r 2, Item. 25&, paragraph S, provides: 

itA copy of each bill of lading, freight .bill, 
accessorial service document, weig~~s 
certificate, written instructions.,. written' 
agreement, written request.oranyother,written '.' 
document which. supports,. the rate 8> and <eharqes' . .... " . ,,' 

.. '." '\" , ,,~, 
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assessed and which the carrier is required to 
issue, receive or obtain by this tariff for any 
transportation ••• service shall be retained and 
preserved by the carrier, at a location within 
the State of California, subject to the 
Commission's inspection, for a period of not 
less than tru:ee years from the date of issue." 

Beyond the three freight bills· mentionea above ana the 
invoices Qualls retained no other documents in his office 
evidencing or supporting the rates and charges assessed·. He 
retained no bills of lading (Item 255(1)), weighmaster's 
certificates, written agreements, or other documents pertaining to 
the subject transportation. 

It is uncontested that Qualls v:i.olated Item 256 in 
connection with the subject transportation, and we will so- find. 

In paragraph 4 the OII asks whether a fine in the amount 
of the undercharges should be imposed on Qualls under PO Code 
S 3800. Under S 3800 we ".ay impose upon the carrier a fine equal 
to the amount of the undercharges." That is, we have ~ur 
discretion under S 3800 to impose a fine in the amount of the 
undercharges, some lesser amount, or none at all. Since S 3800 
also states that the "commission shall require the' carrier to 
collect the undercharges involved," we have a statutory du~y to 
order their collection. In view of this requirement our failure to 
impose a fine on Qualls in the amount of the undereharges would· 
allow him to benefit from his violations of the statutes and rules 
cited. We will, therefore, impose a fine upon Oualls in the amount 
of the undercharges. 

In paragraph 5 the 011 asks whether Qualls should be 

ordered to collect the undercharges from Relial'lCe. Section 3800 
provides in part: 

"Whenever the commission, after a hearing, finds 
that any highway permit carrier has eharged, 
collected, or received for the transportation 
of property, .... , rates or . charges less than' 
the minimum rates and charges applicable"to', the 
transportation este.blished or approved ~. the' _ . 
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commission, ••• , the commission 8h411 require 
the cArrier to collect the undercharges 
involved ..... 

We hAve found After a hearing that Qualls charged less 
than the applicable rates for the transporta~ion provided to 
Reliance. Accordingly, S 3S00 requires us to order Qualls to 
collect the undercharges from Reliance. The following order will 
so provide. 

In paragrAph 6 the OIl asks whether any or all of Qualls' 
operating authority should be cancelled, revoked, or suspended, or 
in the alternative, a fine imposed under PU Code S 3774. Section 
3774 provides: 

"The commission may cancel, revoke, or suspend 
the operating permit ••• of any highway carrier 
upon any of the following grounds: 

.. (a) Any illegally conducted highway carrier 
operations. 

"(b) The violation of any of the provisions of 
this chapter, or of the operAting permit 
issued thereunder. 

M(C) The violation of any order, decision, 
rule, regulation, direction, demand, or 
requirement established by the commis8ion 
pursuant to this chapter." . 

* * * 
"As an alternative to the cancellation, 
revocation, or suspension of an operating 
permit ••• , the commission may impose upon the 
holder of the permit ••• a fine of not 
exceeding ••• {$20,000)." 

Under S 3774 we have authority to cancel, revoke, or 
suspend Qualls' operating authority, or, in the alternative" to 

impose a fine of up to $20,000. 'l'hEt"staff h4s"suqqeste<:!:th4t.4 

punitive fine of $750 b&imposed on'Qualls !orh18,V'!.oIAt1onS,O~ 
",f.' 

. " 
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the statutes and rules cited. ~his fine would be in addition to 
the fine imposed under S 3800. Section 3aOO provides in part that: 

"'l'he remedy and penalty provided :by th.:ia section 
are cumulative and shall not be a bar to or 
affect any other remedy or penalty provided for 
in this chapter, or to the exercise by the 
commission of its power to punish for 
contempt .... 

There is no question of our authority to impose an 
additional fine upon Qualls~ and it is appropriate in this case .. 
Without an additional punitive fine Qualls would suffer n~ 
out-of-pocket penalty for his violations, since the undercharge 
fine will come from Reliance. We will adopt the, staff's 
recommended punitive fine .. 
~ommentS Under PO Code S 311 

'l'he ALJ's proposed decision was mailed to the parties on 
November 30, 19as. On December 20, 1988, Qualls, through his 
representative D. G. Redlingshafer, filed comments under PU Code 
S 311 and Rules 77.1 - 77.S. Reliance, although it had not been 
represented by counsel during hearing, retained counsel and filed 
comments on December 20, 1988. The staff did not file replies to 
comments under Rule 77.5. 
COmments of Qualls 

Qualls contends that the statement of facts at page 3, 
paragraph 2, last sentence, is inaccurate, because it does not 
reflect the staff witness' testimony that he obtained certain 
invoices from Mrs. Qualls, as opposed to Mr. Qualls.. We will make 
this correction, although Qualls has not argued, and we do not 
believe, that this fact has any legal significance. 

Qualls also contends that the staff witness admitted on 
cross-examination that he did not ask or seek approval fr~ the 
permittee, Robert L. Qualls, before obtaining documents,from 
Mrs. Qualls. TM.s contention is not supported:,by the. evidence... ' . 
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Qualls further con'tends 'that 'the staff witness admitted. 
that he made no effort to seek additional documentation that might 
be available from Reliance, nor did he ask if Mrs. Qualls coulcl 
retrieve the shipping documents (bills of lading) given to. Reliance 
with the manifest billings. Qualls asked the staff witness the 
following questions and. received the indieated answers: 

"Q And you specifically requested copies of the 
bills of lading? 

"A Yes, I did. 

"Q Did you request the Qualls to obtain the 
eopies of bills o.f lading and forward them 
to you for your consideration? 

"A I did, sir. They were not available." 
(Tr. l3) 

Qualls' contentions mischaracterize the evidence. There 
is no testimony cited, nor have we found any, to support the 
purported staff admissions. If Qualls wanted informaticn about 
staff effcrts to. obtain documents from Reliance, he shculd have 
asked specific questicns to elicit that information. However, it. 
is the duty of the carrier to have on hand in its office copies of 
all documents it issues in connection with transportation it 
performs. If bills of lading were issued in connection with the 
subject transportation, it was Qualls' duty to provide them. 
Qualls could have been submitted them at any time to the staff but 
did not. Neither of the Qualls testified. 

Qualls observes that the proposed decisicn dces not 
include his evidence that the rates he charged on 27 of the ~l 
shipments from Pittsburg resulted in charges totalling $480:29 more 
than Ccnti's rates~ and that the undercharges cn the other fcur 
shipments were: $19.82, $5.40, $30 .. 35-, and $18.77.' We will add' 

these facts to. the decision. 
In the balanee o.f Qualls' comments he articulates. his. 

theory of the ease in detail for the first time. He'a9rees ' that 
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the prima~ issue in the case is the legal basis for the tariff 
that is properly applicable to the transportation. He also aqrees 
that GO 147 provides regulation of contract filing by contract 
carriers. He emphasizes, however, that ~there is no provision in 
GO 147 that is comparable to Rule 13 of GO 147-A" and that 
"therefore, provisions of the PU Code must be applied.~ 

GO 147-A was adopted in 0.8&-12-102, dated December 22, 
1986, in C.10368, et ala It was effective March 1, 1987. Rule 13 
of GO 147-A provides: 

"RULE 13--ENFORCEMENT AND PENAL'rIES 

"'rhe lowest generally applicable common carrier 
rate is hereby e'stablished as a just and 
reasonable charge the carrier is required to 
assess when the transportation of property is 
provid.ed. in absence of a schedule of filed. 
tariff rates, charges, elassification, or 
eontract on file in compliance with this 
General Order.~ 

Thus, if the transportation that is the sul:>ject of this 
investigation had been performed on or after March 1, 19B7, 
instead of between June 23 and October 8, 198& (6 to 9 months 
earlier) the undercharges would have been measured by the "lowest 
generally applicable common carrier rate~, rather than by TT2. 

As Qualls points out, GO 147 contains no comparable rule 
or regulation governing the enforcement of its other rules for 
contract carriers. Specifically, GO 147 does DOt provide that: 

"'rhe rates in Transition Tariff 2 are hereby 
established as the just and reasonable rates 
and charges the carrier is required to' assess 
when the transportation of property is provided 
in absence of A ••• contract on file in 
compliance with this General Order." 

'rhe only mention of transition'tariffs is ~GO l41, 
Rule 7(A), whieh provides: 
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"R'O'LE 7--cO~ FILINGS BY CON'.1'RAC'l' CARRXERS 

MA. The provisions of this rule apply to 
eontract carriers engaged in transportatio~ 
governed by transition tariffs.· .. 

Rule 7(A) merely states to whom Rule 7 applies. It does 
not specify how violations of Rule 7, involving contract filinqs by 
contract carriers, are to be enforced. No other provision of 
GO 147 supplies that deficiency. 

Qualls further contends that research into' the origins of 
PO Code SS 3662-3665 shows that these sections were parts of S 10 
of the Highway Carriers Act (Act). (Stats. 1935,. ch. 22'3) When 
the Act was Codified,. S 10 became SS 3662-366S, with only minor 
changes resulting from changing the Commission's name. the 
paragraphs of S 10 of the Act are in the same order as SS 3662-3&65 
of the Code, and the contents are virtually identical. Qualls 
argues that the history of the codification of the Act requires 
that the present sections of the PO Code must be considered in 
sequence, S 3662 to S 3665, and that none of them apply ou~ of the 
context that the Leqislature intended when they were established~ 
Qualls further argues that SS 3663-3&65 "come into being and effect 
only when the authorizing Section 3662 is activated upon the action 
of the Commission by establishing or approving a mi~um rate." 
(Qualls' Comments, p. 4.) Finally, Qualls concludes that staff is 
incorrect to apply TT 2 rates in the absence of an approved 
contract, and that this error is obvious when the sections of the 
PO Code are considered in the sequence in which they were enacted. 

Stated in its simplest terms, Qualls' argument is that 
the staff may not pick out of SS 3662-3665 a section that it wishes 
to apply (s 3664) while ignoring another related section (s 3663). 
If TT 2 is in effect a set of minimum rates,. as w~.have previously 
held (D.84-02-070, above), then the establishment of.that tariff 
under S 3662 activates SS 3&&3-3&6S.. No part of .those'seetions.'ll14Y 
be read. out of the Code or be iqnored or aVO.ided'mer~l:Y:;because'.,of ' 
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changes in Commission or staff policy. Statutory law, as it is 
embodied in the PU Code, controls over conflicting or contrary 
Commission regulations or decisions. Accordingly, we conclude that 
our holding in D.84-02-070 sbould not be applied in thi5 case. 
Rather, undercharges in connection with the sUbject traneportation 
should be calculated using "the current rates of common carriers by 
land. M (S 3663.) The only evidence of euch common carrier rates 
is in Qualls' rate exhibit (Exhibit 7) and in Conti Trucking, Inc., 
rates. (Exhibit S.) 

Using Conti's rates as a measure of the undercharges,. we 
find that Qualls should be ordered to collect from Reliance $74.34 
in undercharges for transportation originating in Pittsburg and 

• 
$253.66 in undercharges for transportation originating in Richmond~ 
Although Qualls points to overcharges of $480.29 on 27' of Sl 
shipments from Richmond, we will not regard this sum as a set off 
against the undercharges. 

This disposition of the charge that Qual15 has violated 
S 3664 is not likely to have a broad impact on our enforcement 
program. We have already observed that GO 147-A contains an 
enforcement provision. This decision should, therefore, affect 
only transportation performed by highway contract carriers in the 
period between the effective date of 'I'T 2 and the effective date of 
GO 147-A. 

Qualls also critiques the ALJ's proposed decision in the 
diSCUSSion of the allcgeQ violations of TT 2, Item 255. (Proposed 
deciSion, pp. a-9.) Only one of Qualls' points is well taken. We 
will delete sentence No. 3 on page 9 and renumber. 

Since we have reached the result sought by Reliance, 
through its comments, it is not necessary to address its arguments 
in detail. Suffice it to say that Reliance offered convincing 
argument that the result we have reached. is the equitable-outcome • 
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The above discussion of Qualls' and Reliance's comments 
makes necessary the modification of the findings of fact, 
conclusions of law, and ordering paragraphs set forth tn the ALJ's 
proposed decision. 
findings of fact 

1. Qualls is now and has been since 1985 a highway contract 
carrier. 

2. Between June 23 and. October 8, 198:6, Qualls transported 
42 shipments o£ steel for Reliance. Ouring that period, no 
'contract covering the subject transportation existed between Qualls 
and Reliance. 

3. By applying the ~current rates of common carriers by 
land", specifically, the rates of Conti Trucking" Inc., the subject 
transportation resulted in overcharges of $480.29 and undercharges 
of $328. 

4. Qualls neither issued nor maintained proper documents in 
connection with the subject transportation • 
conclusions of Law 

1. When no contract exists between a highway contract 
carrier and a shipper, the rates applicable to transportation 
provided by the carrier for the shipper are those specified in 
'I"I' 2, provided that such rates shall not exceed- the cur:r:ent rates I 
of common carriers by land.. 

2. The transition tariffs are, in effect, minimum rates. 
3. By failing to assess or collect the applicable current 

rates of common carriers by land for the subject transportation, 
Qualls has violated PU Code SS 3664, 3667, and 3737. 

4 • By failing to issue and. retain proper shipping documents 
Qualls has violated Items 2SS and 256 of TT- 2. 

S. By failing to have a contract on f.tle dnd- in, effect 'for 
the Reliance account, Qualls has violated OO'l4-7, Rule. '7 :and . 

• • J .' • I~ " 

Appendix A • 

- 16 -
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6. Qualls should be ordered to 'collect from Reliance 
undercharges of $328. 

7. Qualls should be fined $328 under S 3800. 
B. Qualls should be fined $750 under S 3774. 
9. Qualls should be ordered to cease and desist from any 

further violations of PU Code SS 3664, 3667, and 3737, of GO 147, 
and of Items 255 and 256 of TT 2, or their successors. 

Qualls should promptly take all reasonable actions t~ 
collect the undercharges. If necessary, he should file timely 
complaints under PO Code S 3671. ~he staff will investigate 
Qualls' compliance. If it believes that Qualls or his attorney has 
not acted in good faith, the Commission will reopen this proceeding 
to determine whether to impose S4nctions. 

ORnER 

IT IS ORDERED that Robert L. Qualls- shall: 
1. Pay a fine of $750 to this COmmission under 

PO Code S 3774 on or before the- 40th day 
after the effective date of this order. 

2. Pay 7% annual interest on the fine, 
beginning when the payment is delinquent. 

3. Pay a fine to this Co~{ssion under PO Code 
S 3800 of $328 on or before the 40th day 
after the effective date of this order. 

4. Take such action, as may be necessary, to 
collect the undercharges set forth in 
Finding 3, including timely legal action 
under PO Code S 367l. 

5. Notify the Commission in writing upon 
collection. 

6. Promptly take all re~sonable steps to 
collect the undercharges. . ' 

7. File with the COmnU.ssiononthe "first .... 
Monday of .each month a report of"any," . '/ ,',," 

'-",". ,I "" i: ' 

,., " 
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8. 

9. 

undercharges remaininq uncollected 60 days 
after the effective date of this order, 
specifying the action taken to collect them 
and the result of such action, until they 
have been collected in full, or until 
further order of the Commission. Failure 
to file a.ny such monthly report within 15· 
days after the due date shall result in the 
automatic suspension of the operating 
authority until the report is filed. 

Not charge or collect less than lawful 
rates approved by the Commission. 

Cease and desist from further violations of 
PU Code S5 3664, 3657, and 3737, of GO 147, 
and. of. Items 255 and 255 of T'r 2', or their 
successors. 

The Executive Duector shall have this ord.er personally 
served. upon Robert L. Qualls and served. by mail upon Relianee' Sheet 
and Strip Co. 

This order becomes effective 30 days from today. 
Dated :JAN 11 1W9 , at San Franclsco, CalifOrnia ... ' 

- 1a -

G. Mn'OmU. .,W:t:t.K 
President 

FREDERICK' R~' DODA. 
.JCJBN . B. OHANIAN. 

Ccmnissioners . 
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Decision EBOP9SE~ DECISION QF ALJ BAER 

Item.· CA-3 I­
Aqend.a 1//9 
(Mailed. l1.l3-0ISS) 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE S A'.'CE OF CALIFORNIA 

Investigation on the Commission's 
own motion into the operations, 
rates, and practices of Robert L. 
Qualls, an individual, and Reliance 
Sheet and Strip Co., a california 
corporation. 

I.SS-Ol-04S 
(Filed MarehZl, 19S8.) 

D. i. Redlingsbafer, for R L. Qualls, 
and Roger W. ~ndroth tor Reliance Sheet 
anel strip Co., respong,ents. 

u..wrence o. Garcia, Attq.tney at Law, and Ema.l.. 
wuers~l~, tor the 'I'r, sportation Division. 

Robert L. Qualls l' El Sobrante transports property over 
the public highways for co~nsation under a highway contract 
carrier permit issued in ~85. A field investigation by 
Transportation Division Jtaff (staff) showed that Qualls had 
rendered transportati~n services to Reliance Sheet and Strip co-., a 
california corporation (Reliance), and that in doing so he may have 
violated Public Utili ies (PU) Code §§ 3664, 3667, and l737 and 
General Order (GO) l47. ~ 

On March i3, 1988, the Commission issued its 
investigative orde;!in this proee~d~ng to determine: 

1. Whether Qualls in transporting steel coils 
tor /Reliance, violated PO' Code §§ 3664, 
3667, and 3737, by tailing to assess the 
ap~icable rates as set forth in ~ansition 
Tariff ('I".r) 2, as amended by Decision 
CO!) 86-04-04S. _ _ __ 

2.. Wl?-ether Qualls has violated GO l47:,- Rule 7 
and ,Appendix A, by failing to-, hav:e a_' _. -

- 1 -
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Decision 89' ()1 OOG JAN 11 1989 
.... 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALI 

Inv~sti9ation on the Commission's 
own motion into the operations, 
rates, and practices of Robert L. 
Qualls, an individual, and Reliance 
Sheet and Strip Co., a California 
Corporation. 

) 
) 
) 
) 
) 
) 

------------------------------) 

®OO~~~~ 
I.88-0'3 

(Filed Marc 

O. G. Redlingshaf~, for Robert L~llS; 
Al:mour, St. John, Wilcox, Goodin Schlotz, 
Thomas J. Mt!.cB2:id~, Attorney at Wi and 
Rog~r W.JNbend;oth, for Relian Sheet 
and Strip Co., respondents. / 

~wrence Q. c;.,;eia, Attorney at w, and ~ 
Wuerstle, for the Transport ion Division. 

by 

1988) 

Robert L. Qualls of El property over 
the public highways for compensa ion under a highway contract 
carrier permit issued in 1985. A field investigation by 
Transpo~ation Division staff (staff) showod that Qualls had 
rendered transportat.ion serv' ces to' Reliance Sheet and Strip' Co-., a 
California corporation (Rel ance), and that in doing so he may have' 
violated Public Utilities PU) Code SS 3564, 3667, and 3737 and 
General Order (GO) 147. 

On March 23, 988, the Commiss.ion issued its 
invest.igative order in this proceeding to determine: 

1. Whether Qualls in transporting steel coils 
for Re iance, violated PO Code SS 3664, 
3&67, d 3737, by failing to assess the 
appli able rates as set forth in Transition 
Tari f (Tt) 2, as amended by DeciSion 
(D. 86-04-045. 

2. Wh ther Qu411s has violated GO 147., Rule 7 ' 
a d Appendix A, by failing to have- a . 
ontract on file and in effect, for 
eliance. .. 

'" " " 

- 1 -
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DecisionEBQeQS4P PECISIQN OF ALJ B~EE 

Item CA-3 
Ac"fend.a 1/11/89 

J /. 

(Mailed ~'J.O/88) 
BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE 

Investi~ation on the commission's 
own mot~on into the operations, 
rates, and practices o~ Robert L. 
Qualls, an individual, and. Reliance 
Sheet and strip co., a California 
corporation. 

::t.gg-O~-04S 

(Filed March Z3, 1988) 

. / 
~~~shaf§~' for ;Robert L. Q\lall~, 

and EOs ___ W. ___ ndro~h, for.~olianee Sheet 
and Strip Co., respondents. 

La,wxeOce O. Gar~ia, Atttorney at Law, and l:.W 
~~rst.~, ~or th~ransportation Division. 

9jP'r HI OJ! 

Robert L. Qualls ~f El Sobrante transports property over 
the public highways for c~;~nsation under a highway contract 
carrier permit iscued in/1985. A tield investigation by 

Transportation DiViSi~n taft (staf!) showed that Qualls had 
rendered transportatio services to'Rcliance Sheet and Strip Co., a 
California corporation (Reliance), and that in doing so· he may have 
violated PUblic Utili ies (PO) Code §§ 3664, 3667, and 3737 and 

I 
General Order (GO) 147. . 

.' On March 23, 1983, the Commission issued its 
I 

investigative order fn this proceeding to determine: 
l. Whether Qualls in transporting steel ceils 

fer RE!liance, violated. PU Code §§ 3664, 
3667~; and 3737, :by failing to· assess the 
appl~cable rates as set torth'in Transition 
Tariff eXT) 2, as amended by Decision 
('0.) 186-04-0';5. 

2. Whetber Qualls has violated GO l47,. Rule.,7 
andj Appendix A, by tailing to have a . 
~~=:. on tile and in effect for '. " . ", 

/ 

- 1 -' 
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3. Whether Qualls has violat~d TT 2, Items 2SS 
and 256, by failinq to maintain, proper 
documentation of shipments. 

4. If sums less than the applicable rates and 
charqes were charqed, collected, or 
received, whether a fine in the amount of 
such undercharges should be imposed upon 
Qualls under PU Code § 3800. 

S. Whether Qualls Should be ordered to col~~ct 
from Reliance the difference between tae 
charges actually received and the ~ 
applicable rates and charges. ~ . 

6. Whether any or all of Qualls' operating 
authority should be CanCeller' evoked, or 
suspended, or in the alterna ve,. a fine 
imposed under PU Code § 377 • 

7. Whether Qualls should be o~ered to cease 
and desist from any U~l wful operation or 
practice. 

A copy of the OII was dU~ served upon Qualls • 
Thereafter, a prehearinq conferenc'e was held, during which Qualls 

I 
and the staff met informally to/discuss the possibility of 
settlement. However, no settlement could be reached and the matter 
was set for hearing before At' nistrative Law Judge Robert T. Baer 
on August 4, 1988 in San Fra cisco. The matter came on regularly 
for hearinq on that date an evidence was sponsored on behalf of 
the staff, Qualls, and Reliance and the m.atter was submitted. 
Staft~ 

The facts abou the transportation performed during the 
review period (June 23 ough October S, 1986) are not in dispute. 
Qualls carried 31 ship nts of steel from OSS-POSCO Industries in 
Pittsburg to Relian,ce- tn Alameda. Qualls also· carried 11 shipments 
of steel from Pinole 10int Steel Company in Richmond to Reliance in 
Alameda. During the 'feview perioc1 there was no-contraet in 
existence, between QU~lls and Reliance. ,' .. , .... . . , 
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The only documents evidencing the transportation in 
question were invoices and lists of shipments prepared by Qualls on 
his letterhead, showing the date of the transportation, the bill of 
lading number, the origin, the load nwnber,. the weight of the 
shipment, and the charges assessed. Three such lists dated 
July 28, September 2, and October 14, 1986 are in staff Exhibit 2' 
and encompass all of the shipments that the staff ha~called' o~' 
question. 

Each of the 42 shipments is also represe~ ed by an 
invoice, hand tag, or delivery tag that the inv~igator copied and 
included in his report. These invoices inc1dCle much of the 
information that appears on the lists P~~US1Y mentioned. For 
instance, they include the date of the hipment, the bill of lading 
number or customer's order number, t e load number, and the-weight. 
Each of the shipments represented 'n the staff study can be 
identified on one of the three l'sts and on an individual invoice. 
The invoices, issued by Qualls were obtained from Qualls by the 
staff. 

Qualls did not ha~ in his possession, nor could he 
supply to the staff, any oJher documents evideneing the 
transportation in question, such as the bills of lading. 

Another staff ;'itness, a Transportation Rate Expert, 
sponsored Exhibit 4, an/analysis of the rates properly chargeable 
on the 42 shipments described above. Exhibit 4 shows that 

I 
undercharges of $6,642.22 are attributable to the 31 shipments from 
USS-POSCO Industries/i~ Pittsburg; that undercbarges of $2,457.65 
are attributable to;the 11 shipments from Pinole Point Steel 
Company in Richmond;'; and that total undercharqes for the. 42 ' 
shipments are $9,099.87. 
O\1,a11s' Evidence I 

Qualls does not dispute that the transportatio~ described 
in the staff exhibits occurred as indicated. -He does, however, 

, "'. 

take exception to the staff's undercharge evidence •. ' Qualls' 

- 3 -
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transportation consultant testified that the 31 shipments from U.S. 
Steel CUSS-POSCO Industries) in Pittsburg to Reliance resulted in 
undercharges of $74.34 and that the 11 sllipments from Pinole Point 
Steel in Richmond to Reliance resulted in undercharges of $2'S3.o&. 
Qualls' transportation consultant derived his rates, and thus 
undercharges, from the Iron or Steel Tariff No. 1 of Conti 
Trucking, Inc. The staff, on the other hand, used the es in 
TT 2' to calculate the charges for the subject trans~ ation and 
thus the unciercharges due. The choice of tariff depends in turn 
upon the legal theory adopted by the staff or Qu~tls. 
Pi~ssi2n ~ 

The sole contested issue in this p~ceeding is the legal 
basis for the tariff seleeted to develop ~ charges and 
undercharges applicable to the transport&tion. Tbe statf believes 
that the choice of tariff is required b;fthe provisions of GO 147. 
In Rule 7 of GO 147 the Commission has/provided re9Ulations~for 
contract filings by contract ca:zrr.er( Rule 7 provides, in part, 
as follows: 

NA. The provisions of is rule apply to 
contract carriers engaged in transportation 
governed by the tzransition tariffs. 

NB. No contract carr~er shall commence to 
perform any tranSportation or accessorial 
service until it has on tile and in effect 
with the Cownis'sion three copies of an 
executed bind)pg contract for such service. 

NC. No contract carrier shall provide any 
transportation or accessorial service 
except in aoeordance with its contract or 
contracts as filed and. in effect with the 
commission~ Contract carriers shall 
strictly observe, as their exact rates, the 
rates andjProvisions of ,their c~ntracts.w 

It is undisp~ted that between June 23· and October 8, 
I . . 

1986, the period when Qualls transported the 42' subject shipments , . . 
to Reliance, there was no contract on tile between Relianee and. ... 

- 4 -
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Qualls. The staff witness further tGstified that a contract 
carrier without a contract on file is governed :by 'l"r 2., / ,/' 

Roger W. Abendroth, appearing and testifying fO~_ 
Reliance, contenQeQ that other contract carriers have a~oveQ 
contracts on file with the commission that include r~s compara:ble 
to those assessed by Qualls to Reliance tor the sa kind of 
transportation, of the saxne coxnxnodities, betwee the same pOints .. 
He further stated that the rates Reliance pai and the rates of 
other contract carriers with approved contr ets on file are about 
one-half the rate provided in 'l"r 2. He b ieves that Reliance 
should not be required to pay TT 2 
obviously those assessed by Qualls 
approved contracts on file. 

The staff witness, on th 

when the market rates are 

merely because other contract ca iers have approved contracts on 
file showing rates similar to Q lls' rates for the same commodity, 
over the saIne distance, and belween the same points, those other 
contract rates could not be a/Plied in this instance a:bsent a 
contract. / . 

Qualls' transportation consultant testified that he used 
the rates of Conti TruCki~, Inc., to calculate the charges and 
undercharges applicable to the subject transportation. He stated 
that he derived his authbrity for using Conti Trucking, Inc. rates 

I 
from PU Code § 3663, wb[ch provides: 

WIn the event/the Commission establishes minimum 
rates for transportation services by highway 
permit carr~ers, the rates shall not exceed the 
current rates of common carriers by land subject 
to Part 1 Acommencinq with § 20l) of Division 1 
for the t:r:ansportation of the same kind of 
propert~tween the same points. • •• " 

Based on PO' Code § 3663, the wi tness ~el t that common 
carrier rates by and should apply to- the subject transportation. 
He therefore compJted the appropriate charg'es. and'undereharg'es 
based on the in earrier rates of, COnti=c:ld.nq, .:Inc, , . 

- 5-
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We cannot agree with Qualls" pos.ition. As th~';a:(::f 
persuasively argue~, § 3663 is not self-executL'nq • ~etion 366$ 
provides: . 

*The Commission shall make such rule5 as are 
necessary to the application and enforcement of 
the rates established or approved pursuant to 
this chapter." ~ 

The Commission has enacted rules in GO l47 that it deems 
necessary to the application and en~rcement of the rates it has 
establishe~ in its transition tar~fs. These rules clearly require 
that all transportation by cont~~ct carriers be performed pursuant 
to contracts on file with and ~proved by the Commission. 
Moreover, the commission has;<e1d: 

"While it is true ~hat MRT-2 was cancelled 
effective April 3;0, 198.0, D.90663 also provided 
that ratesnamedVin TT's would function as a 
threshold for p~rposes of contract carrier rate 
justification requirements, and that rates 
filed by cont~act carriers below the transition 
rates must bE1accompanied by a statement of 
justification. Justification must consist 
either of (~) reference to another motor 
carrier's rfote, or (2) operational and cost 
data showing that a proposed rate will 
contribute to carrier profitability. It 
follows that without one of these two means of 
ju~tifi~ion, TT-2 rates are the applicable 
rates fO* transportation performed tor these 
shippers. The title page to TT-2 states that 
it appl~es to transportation performed by 
highway contract carriers and to highway common 
carriers. 

f ' I th ' "We ~~d at where a wr~tten contract tor 
transportation covered by TT-2 has not been 
execdted by a carrier and shipper, and a~ove~. 
bY t~~ Commission, specifyinq rates different 
from/those named in TT-2, rates applicable to 
transportation performed are those contained in 
TT-2. Further, these rates in 'l'T-2 are, in .. 
effect, m.inimum rates within the .m.eaninq. o~ PO' 
Code §§ 3664, 3667, and 3800 .. * ,(california " 
Amer' iean Trucking, Inc. ,D .. 84-02-070, in::.. .. 
011 82-09-0l,.: po. 18.)· . ' ... 

'". ." . ' 

- 6 -
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...... -

/,/ 
It is indeed unfortunate that Qualls, ~highway contraet 

carrier permit holder since 19S5, did not requ~e of Reliance a 
contract covering the proposed transportationlbefore that 
transportation actually occurred. QUallS'~ilure to comply with 
the provisions of GO 147(7) has caused th~ rates in TT Z to come 
into play. Since Qualls and Reliance ~ not enter into a contract 
specifying the rates for the subject transportation, the only other 
applicable rates are those in TT 2. Qualls' argument that § 3663 

applies to the subject transportat' n tails, ~ecause § 3663 is not 
self-executing. According to § 3 &5, the Commission may make rules 
that it deems necessary to the a plication and enforcement of the 
rates it establishes. It has d6ne so in GO 147 for highway 
contract carriers. These rul,i allow highway contract carriers to 
assess rates that do not Wex~ed the current rates of common 
carriers by landw if such r~es are embodied in contracts filed 
with and approved by the Co~ssion. However, in this case Qualls 
did not enter into any sur;;. contract nor did he assess the rates of 
a common carrier by land. Accordingly, he may not claim 
protection under § 3663, cause he has not complied with the rules 
that govern the applica ion of the rates established under that 
statute, rules that § 3 65 explicitly states the Commission has 
authority to enaet. 

By failing assess the applicable rates in TT Z, as 
amended ~y D.S6-04-04 , Qualls has violated Ptr Code§§ 3664,3667, 

and 3737, and we wil 

1 Qualls attemp s to use the rates Of Conti Trucking', Inc. to­
measure the extent I of the undercharges in this- ease,. . :but Conti's 
rates are not the l!'ates be charged to Reliance.' Rather,,: Conti's . 
rates are an atte ouqht to bold the undercharg'es at ",hat Qualls.' 
feels is a reaso le level. ' 

- 7 -
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The OIl in paragraph 2 also, asks whether Qualls has 
violated GO 147, Rule 7 and Appendix A, ~y failing to· have a 
contract on file and in effect for the Reliance account. 
GO 147(7) (B) provides: 

HNo contract carrier shall commence to perform 
any transportation or accessorial service until 
it has on file and in effect with the , 
Commission three copies of an executeZ~indin /' 
contract for such service. H 

GO 147, Appendix A, paragraph 5 provides: 
HAll contract carriers, except carrier. engaged 
in rate-exempt transportation, must ile 
written contracts with the commiss' on. SUch 
contracts shall ~ available for nspection by 
the public. Contract carriers ay provide 
service only under written co racts which 
shall bind both carrier and ipper to good 
faith performance for a~pe ific term. H 

It is undisputed that Qu ls did not enter into a 
contract to provide transportatio services for Reliance until 
after the services identifie~d' the OIl were performed. 
Accordingly, Qualls violated 147, Rule 7(B) and Appendix A, 
paragraph 5, when he provide such. services to Reliance, and we 
will so find. / 

In paragraph 3 ~ OIl asks whether Qualls has violated 
TT 2, Items 255 and 256, i y failing to maintain proper 
documentation of shipmen's. Item 255, paragraph 2, provides: 

HISSUANCE OF ~IGHT BILL. A ~reight bill shall 
~ issued l:Iy pe carrier for each shipment 
transported.~. The freight bill shall show the 
following inrormation: 

/ .' . 
II' (a) The cM:Tier's name, current address, ZIP 

code, telephone nUlnber, and area code. 

NCb) o~ treight bill. 

" (e) of shipment. 

N Cd) of eonsicplor and consicplee..: 

- 8 -
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N(e) Points of origin anQ Qestination. 

" (f) Description of shipment ( ••• as provided in 
this tariff) • 

"(g) Weight of the shipment ••• 

"Ch) Rate anQ charge assessed. 

"(i) Such other information as may be nec.QSsary 
to make an accurate deter.mination~ the 
applicable minimum rate and charge." 

Qualls' freight bills, covering 
here, fail to comply with Item 255, para 

shipments at issue 
in the following 

particulars: 
l. Only 3 freight bills w. re issued by Qualls 

for the subject tran ortation, instead of 
one freight bill fo ' each ·shipment. 

2. The carrier's te ephone area code is not. 

3. 

4. 

6. 

7. 

included. 

Tbe names 
incluQed. 

e various consignees are not 

The point of destination are not includedr 
and the pOints of origin are included by 
nalDes OMy. 

The sh~ments are not Qescribed as provided 
in TT/~. 
The ates are not specified. 

contract is not identified. 

It is clear that Qualls has violated Item 255, and we will so find. 
TT 2, Item 256, paragraph 5, provides: 

NA cop 'of each bill of lading, freight bill, 
acces~orial service document, weighmaster's 
certilficate, written instructions, written 
agreement, written request or any other written 
clOC1.llitent which supports the rates and charges 
assessed and which the carrier is required to 
issue,. receive or obtain by tbistar:ltffor. tJ:ny 
tranSportation ••• service shall .be retained· and 

\ 
- 9 -
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preserved by the carrier, at a loc&tion within 
the State ef Califernia, subject fo. the 
commission's inspection, for a ~eriod ef not 
less than three years from thej'aate ef issue. N 

Beyond the three freight bil~ mentioned above and the 
invoices Qualls retained no. other documents in his office 
evidencing er supporting the rates ~ id charqes assessed.. He 
retained no bills ef lading (Item ~5(1)), weighmaster's 
certificates, written agreementx, r ether documents pertaininq to. 
the subject transportation. 

It is uncentested tha Qualls violated Item 256 in 
connection with the subject tr~~sportation, and we will so find. , 

In paragraph 4 the ~I as~ whether a fine in the amount 
ef the undercharges should bj(imposed on Qualls under PO Code 
§ 3800. We have deter.mined (hat the applicable rates fer the 
subject transportation, in absence of a valid contract, are the 
rates previded in TT 2. Uding TT 2 rates as a measure, the staff 

I 
has calculated the undertrges at $9,099.87. Under § 3800 we N.ay 
impose upon the carrier a fine equal to the amount ef the 
undcrchargcs. N That is, I C have our discretion under § 3800 to. 
impose a fine of $9,099.87, or some lesser aInount, or none at all. 
Since § 3800 also stated that the "commissien shall require the 

I 
carrier to collect the ~dercharges involved,N we have a statutory 

I 

duty to order their cOl~ection. In view of this requirement our 
failure to impose a fine on Qualls in the amount ef the 
undercharges would allciw him to. benefit from his violations of the 
statutes and rules ci tkd. We will, therefore" impose a tine upon 

I 

Qualls of $9,099.87. 

In paragraph 5 the OIl asks whether Qualls should be 
Section 3800 ordered to collect thJ undercharges from RelianC,e. 

provides in part: 
NWhenever th commission, after a hearing, ~inds 
that any hi way permit carrier hascharq~d,. 
cellected,. received tor the transportation­
of property, ••• , rates or eharg'es 'less than ' 

- 10 -
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the ~~n~mum rates and charges applicable to the 
transportation established or approved by the 
commission, ••• , the commission shall requir 
the carrier to collect the underChargez 
involved ••• II 

As we held in 0.84-02-070, supra, the tes in ~T 2 arc, 
in effect, min~um rates. We have found after~ hearing that 
Qualls charged less than the rates in ~ 2 t~ the transportation 
provided to Reliance. Accordingly, § 3800 tequircs us to order 
Qualls to collect the undercharges fromtiance- ~he following 
order will so provide. 

In paragraph & the OIl asks wether any or all of Qualls' 
operating authority should be cancelled, revoked, or suspended, or 
in the alternative, a fine imposed under PO code § 3774. Section 
3774 provides: I 

II~he cOX!ll'l\ission may cancel revoke, or suspend 
the operating permit._.o~ any highway carrier 
upon any of the fOllOWinJ grounds: 

~(a) Any illegally conducted highway carrier 
operations. / 

" (b) The violation Of/any of the provisions of 
this chapter, or of the operating permit 
issued thereunder-

"CC) The violation of any order, decision, 
rule, regulation, direction, demand,. or 
requirement established by the commission 

WAs anP:::::::t::e~:~::::::~:lation, 
revocation, or s~~ension of an operating 
per.mi t ••• , the commission may impose upon the 
holder of the permit ••• a fine of not 
exceeding ••• ($20,OOO).* 

Under 
suspend Qualls, 

have authority to. cancel, revoke, or 
. authority or,· in the altemative;'to~ 
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impose a fine o.f up to $20,000. The staff has suggested that a 
punitive fine o.f $750 be imposed on Qualls for his vio.lations of 
the statutes anc1. rules cited.. This fine woulc1. be in ad.dition to 
the fine imposed under § 3800. Section 3800 provides in part ~hat~ 

"The remedy and penalty provided by this sectio 
are cumulative and shall not be a bar to. or 
affect any other remedy or penalty provide for 
in this chapter, or to tble exercise by t 
co:mxnission of its power tl:> punish for 
contempt." 

There is no question o·f our autho impose an 
additional fine upon Qualls; and it is ap in this case .. 
without an ad.ditional punitive fine Qua s would. suffer no 
out-of-pocket penalty for his violati~s, since the undercharge 
fine will come from Reliance. We wi~ adopt the staf~~s 
recoxnmended puni ti ve fine.. / ' 
findings or ~ 

. 1. Qualls is now and haSTen since 1985 a highway contract 
carrl.er. 

2. Between June 23 and oetober 8, 1986, Qualls transported 
42 shipments of steel tor Reli~ce. During that period, no 
contract covering the Subject/transportation existed between Qualls 
and Reliance. 

3. Qualls did not assess or co.llect for the subject 
transportation the rates pr~ided in T'l' 2. . 

I 
4. The undercharges rpPliCable to the su))ject transportation' 

are $9,099.87. ' 
50' Qualls neither i$sued nor maintained proper documents in 

I 
connection wi tb. the subj e transportation. 

.,'.'., 

- 12 -



• 

• 

• 

I.88-03-045 ALJ/RTB/rsr 

~nclusi2.Ds of Law 

1.. When no contract exists between a highway contract ' .. 
carrier and a shipper, the rates applicable to transportation ~ 
provided by the carrier for the shipper are those specified ~ 
'l''l' 2. 

2. Under § 3665 the Commission has authority to' nact rules 
necessary to the application and enforce~ent of the 
establishes. 

3. In order to claim the protection of §663, a highway 
contract carrier must comply with the applicab e provisions of 
GO 147, containing rules enacted by the comm~sion under § 3665. 

4. 'l'he transition tariffs are, in ef~ct, minimum rates. 
5. By tailing to assess or collect the applicable rates in 

'l'T 2 for the subject transportation, Qualls has vio.lated PU Code 
§§ 3664, 3&67, and 3737. 2 J' 

6. By failing to have a contraetJ'on file and in effect for 
the Reliance account, Qualls has ViOlied GO 147, Rule 7 and 
Appendix A. 

7. By failing to issue and re ain proper shipping documents 
Qualls has violated Items 2SS and 2 & of TT' ~. 

2 section 3664 provides in art: KIt 1$ unlawful for any 
highway permit carrier to. cha ge or collect any lesser rate than 
the minimum rate ••• established by the commission under this 
article." L 

Section 3667 provides n part: "No highway permit carrier 
shall charge, demand, co.lleCt, or receive for the transportation of 
property, ••• , rates or eharqes less than the minimum rates and 
charges ••• applicable to. s~ch transportation established or approved 
by the commission~ ••• ". 

section 3737 provi s in part: "Upon the issuance of a permit 
to operate as a highway carrier, the carrier ••• shallobserve any . 
tariff, decision, or or er applicable to-it."· .. 

- 1~ -
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8. Qualls should be ordered to collect from Reliance 
undercharges of $9,099 ... 87. . /r /~ 

9. Qualls should be fined $9,099.87 under § 3800. / 
10. Qualls should be fined $750 under § 3774. 
11. Qualls should be ordered to cease and desist fro~ny 

further violations of PU Code §.§ 3664, 3667, and 3737, of/GO 147, 
and of Items 2SS and 256 TT 2, or their successors. 

Qualls should promptly take all reasonable actions to 
collect the undercharges. If necessary, he should file timely 
complaints under PO Code § 3671. The staff will investigate 
Qualls' compliance. If it believes that Quall or his attorney has 
not acted in good faith, the Commission will /eopen this proceedinq 
to detemine whether to impose sanctions. 

IT IS ORDERED that Robert • Qualls shall: 
I 

1. Pay a fine of $750 tojthis Commission under 
PO' Code § 3774 on or ,before the 40th day 
after the effective/date of this order. 

2. Pay 7% annual interest on the fine, 
beginning when th~payment is delinquent. 

3. Pay a fine to th~ commission under PU Codo 
§ 3800 of $9,09~87 on or before the 40th 
day after the ~fective date of this order. 

4. Take such actj..on, as may be necessary, to 
collect the ~dercharqes set forth in 
Finding 3, including timely legal action 
under PO' C~e § 3671. 

5. Notify the}6ommission in writing upon 
cOllectiory 

6. Promptly take all reasonable steps to 
collect the undercharges. 

7. File Wi.J. the coJllltission on thetirst 
Monday cit. eaCh month a report' of any-/ . . 

I - 14 -
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undercharges remaining uncollected 60 days/-
after the effective date of this order, /' 
specifying the action taken to collect /tllem 
and the result of such action, until they 
have been collected in full, or unt~ 
further order of the commission. ~ilure 
to file any such monthly report w~hin 1$ 
days after the due date shall rO~lt in the 
automatic suspension of the ope~ating 
authority until the report is-;riled. 

8. Not charqe or collect less ~n lawful 
rates approved by the CommisSion. 

9. Cease and desist from fu~r violations of 
PU Code §§ 3664, 3667, an~ 3737, of GO 147, 
and of Items ZS5 and Z5j'f TT 2, or their 
successors. . 

'" 

The Executive Director sha~ have this order personally 
served upon Robert L. Qualls and sZe~ed by mail upon Reliance Sheet 
and Strip Co. 

This order becomes effec ive 30 days from today. 
Dated / , at San Francisco, california • 

I 

I 

','. 
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