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Adolf Loeb and Ann Loeb, )
Complainant,

vs. ECP

) .
Case(88—02 008
(Filed February 3, 1988)

)
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)

)

)
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Summaxy of Complaint

Adolf Loeb and Ann Loeb (complainants) filed this
complaint on February 3, 1988. Complainants allege that GTE
California Incorporated (defendant) did not inform complainants’
that there is a connection charge for restoring complainants
foreign exchange (FX) service.1 Complainants do not dispute the
validity of defendant’s tariff which authorizes defendant to impose
a FX connection charge. However, complainants allege that
defendant misrepresented a material fact because defendant did not
inform complainants that a connection charge is required to be paid
for FX service.

Complainants request that their FX connection charxge,

paid on February 1, 1988, be declared void. Complainants also
request that the FX connection charge be refunded with interest.

4

1 TFX service is a service which enables a cuatomor to dial
prefixes contiquous to a customer's local pretix aroa.=,~
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Answer to Complajint

Defendant acknowledges that complainants paid a $215
connection charge to restore FX service. Defendant asserts that if
complainants are provided FX service without a connection charge,
defendant would be in violation of Tariff Schedule Nos. A=-19 and
A-41.

Heaxing

A hearing was scheduled for April 19, 1988. However, at
complainants regquest, the hearing was postponed until May 13, 1988
at Sacramento. Complainants testified on their behalf and
Mr. Duffy testified on defendant’s behalf. The mattexr was -’
submitted at the conclusion of the hearing. '

Di . -

Complainants established FX service in Sacramento on
December 15, 1978. Frxom May 1984 through October 1987, Mrs. Loeb
resided outside of Sacramente because of poor health. Mr. Loeb’s
priancipal need for telephone service in Sacramento while his wife
resided outside of Sacramento was to call his wife.

In January 1986, Mrs. Loeb asked defendant, at
defendant’s Lancaster office, whether defendant offered an
alternative service which had a monthly charge which was lower than
the monthly FX charge. Defendant informed Mrxs. Loeb that a
residential flat rate (basic) service was available at a lower
monthly charge. However, the basic service provides access to
fewer local calls than the FX service. Defendant testified that
the monthly charge for basic service was approximately $6.00, or
$24 lower than the $30.00 monthly charge for FX service.

Mrs. Loeb told defendant that complainants wished to
restore FX service in the future, when her health stabilized and
she returnmed to Sacramento. Defendant replied that complainants’
FX sexrvice could be restored. On June 12, 1986, complainants’
Sacramento FX service was converted to basic sexvice.. =
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In the latter part of 1987 Mrs. Loeb returned to
Sacramento and asked defendant to restore complainants’ Sacramento
FX service. Defendant acknowledged that FX service could be
obtained upon the payment of a connection charge. Defendant also
informed complainants that the monthly charge would be higher than
complainants’ menthly charge for basic service.

Complainants believe that they should have been told of
the connection charge when they ingquired about alternate service in
1986. Complainants testified that they relied on information
provided by defendant to decide which service was most economical
for their needs. According to complainants, defendant’s gilence
about the connection charge is nondisclosurxe of a material fact
which precluded complainants f£rom making an economical decision.
Complainants assert that had they been told about the connection
charge, they would not have converted their Fx,servxce to basic
service in 1986.

conc, Lu 8 lLOT!.

The broad issue in this complaint case is the amount of
information defendant is required to provide when a customer seeks
information about service options. A narrowexr issue is whether
defendant is required to inform complainants about FX connection
charges when complainants request an alternative service dut note
their intent to return to FX sexvice in the future. '

Complainants provided specific criteria to defendant.
They sought to determine whether defendant offered a service which
had a lower monthly chaxge than the FX service. Defendant
responded fully to complainants’ specific inquiry. Although
complaxnants told defendant that they intended to return to FX
service at a later date, complainants asked only what the monthly
charges would be. ‘ : :

Defendant’s. taszfs do not require defendant to. tell
complaznants about .costs.- assocxated with a service which
complainants want replaced for an alternat;ve service wh;ch has a g

P T
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complainants had basic sexrvice and could have saved more had they
converted their sexvice sooner. ‘ ‘

‘The fact that complainants did save money by switching to
basic service despite the FX connection charge is irrelevant to the
determination of defendant’s duty to inform complainants of the
existence of the connection charge. We note that if the period .
during which altermative service was utilized was shorter, then the
benefits to complainants flowing from the cheaper monthly cost of
the basic exchange alternative could well have been negated by the
high connection charge for FX service. For example, if
complainants had used basic exchange. serxvice for & months, they
would have saved $192 in monthly charges. This savings would have
been negated by the $215 oonhection charge for xeturn to FX
service. Even if bas;c.exchange sexrvice had been used for a longer
period of time, the reduction in overall savings that results from
factoring in the connection chaxge may well have tipped the balance
in favor of retaining FX sexrvice all along, since FX service has a

much greater numbex of local calling prefixes than does basic
exchange sexvice, and thus might have been more attractive to
complainants. Because the comnection charge cost could have played
a significant role in comﬁlainants’ decision making, it should have
been disclosed when defendants were consulted about sexvice
options.

Although defendant’s tariffs may not specify that
inquiring customers be told of connection charges as well as
monthly charges associated with service options, defendant
nonetheless had a legal obligation to do so. In H.V. Welkexr,
Ls.__&_.af.as_zsl._&ma&&-_ 69 CPUC 579 (1969) (Welker), Scan=
A=Pad, Inc. v. General Tel. Co. of California, 79 CPUC 124 (1975)
(Scan-A-pad ), and National Communications Centex Corporation v.
Racific Tel. & Tel: Co. (y_g_c;), 2 CPUC 2d 533, 546 (1979), the
Commission’ awarded reparat;ons for the adverse results of poor .
recommendations “or- service” opt;on information pxovided by telephone[‘*
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lower monthly cost. Therxefore, defendant is not in-violation of .
its tariffs. However, complainants assert that defendant is
required to tell customers about all material facts that defendant
is aware of.

We agree with complainants that defendant should have
informed complaints of the current connection charge for FX service
when they were consulting about alternative services and asking
about the possibility of returning to FX service in the future.
Although they specifically asked only about the monthly service
charge associated with FX service, it is obvious that information
regarding the connection charges associated with returning to FX
service would have been useful to complainants in detexrmining which
service would ultimately be most economical.? The absence of a
gpecific inquiry about connection charges is not persuasive, since
the telephone company, and not the customers, was in the best
position to know all the factors relevant to a choice between FX
and basic service. Complainants were entitled to expect that when
they consulted defendant about service options they would be given ° .
complete information necessary for making an informed, economical,
choice. S

Defendant argues that complainants were not misled to -
their detriment. Defendant calculated that complainants saved.
approximately $400 in monthly chaxrges duxing the period that.

-

2 We understand that even if defendant provided complainants
with information about FX connection charges, defendant would have:
been able to tell complainants only what the tariffs in place at
the time of the request required. Since tariffs are rouvtinely
¢hanged through advice letter filings and rate change applications,
the information provided might. have been outdated by the time
complainants were ready to return to FX sexrvice. Nonetheless, we
feel that some information regarding the existence-and. amount of FX .
connection charges would have helped complainanta more:- than no : ,
information at all. s
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complainants had basic service and could have saved more had they
converted their sexvice sooner.

‘The fact that complamnants did save money by switching to
basic service despite the FX connection charge is irrelevant to the
determination of defendant’s duty to infoxrm complainants of the
existence of the connection charge. We note that if the period
during which alternative service was utilized was shorter, then the
benefits to complainants flowing from the cheaper monthly cost of
the basic exchange alternative could well have been negated by the
high connection charge for FX service. For example, if
complainants had used basic exchange service for § months, they
would have saved $192 in monthly charges. This savings would have
been negated by the $215 connection charge for return to FX
service. Bven if basic exchange service had been used for a longer
pexied of time, the reduction in overall savings that results from
factoring in the connection charge may well have tipped the balance
in favor of retaining FX service all along, since FX sexvice has a

much greater numbex of local calling prefixes than does basic
exchange service, and thus might have heen more attractive to
complainants. Because the connection charge ¢ost could have played
2 significant role in complainants’ decision making, it should have
been disclosed when defendants were consulted about service
options.

Although defendant’s tariffs may not specify that
inquiring customers be told of connection c¢harges as well as
monthly charges associated with service options, defendant
nonetheless had a legal obligation to do so. In H.V. Welkex,

Inc. v. Pacific Tel. § Tel. Co., 69 CPUC 579 (1969) (Welkex), Scan-
=-Pa ne. v. » 79 CPUC 124 (2975)
(Sgan=A-Pad), and Nagjon gl ggmun;;g;;gg Qen;gz; ggm;g;,gz

Pacific Tel. & Tel’ Co. (NCC), 2 CPUC 2d 533, 546 (1979), the

Commission awarded repaxations for the’ adverse results of poor

recommendations or”service optlon.informAtion.provided by telephonefﬂﬁ7,
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utilities. These cases concluded that defendant utilities had
breached their duty to properly inform customexs of available
service options and to, if requested, recommend the most economical
service available. This duty is based on the Public Utilities (PU)
Code Section 451 requirement that every utility provide adequate,
efficient, just, and reasonable sexvice. (EQQ'\QHRZQ, 2 CPUC 2d at
546.) ‘ _

For example, in Welkex (supxa, 65 CPUC at 582) the
Commission found that:

"In the complex field of commun;cations, no
laymen can be expected to understand the
innumerable offerings under defendant’s filed
tariffs. When defendant sends out one of its
communications consultants to a customer’s
place of business for the explicit purpose of
discussing telephone sexrvice, the consultant
should point out all alternative communications

tems available to meet the customer’s needs.
T is is a duty owed by defendant to its
customers. Hexe, this was not done. Although
various bases of monthly charges (flat,
measured, foreign exchange and wide area
sexvice) were explained, the consultant
discussed the key strip system onl with
conplainant’s president. . . e president
would have selected an alternatzve to the key
stxip system installed by defendant had the
various altermatives been brought to his
attention.”

We also note that PU Code Section 489 was recently
enacted to give telepheue customers complete information when they
establish or change telephone‘serviée. Section 489 (b) requires the
Commission to "by rule or oxder, require every telephone company
operation within a sexvice area, on first contact by a prospective
subscriber and in subsequent contacts by the subscribexr for the
purpose of chang;ng service, tO»fully inform the subscriber of - the
basic servmces avajlable. to the class of subscribers to which the
subscr;ber belougs..-gw[ We, belleve thut‘"fully informing

customers would require explanatien of. both nonrecurring connect;on*‘ -
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charges and rxecurring monthly bills. Since neithexr party briefed
the issue of whether FX sexvice is a basic service available to
residential customers within the meaning of Section 489, we will
refrain from deciding that issue here.

Reparations may be appropriate where a utility breaches
its duty to properly inform customers of available serxvice options.
In Scan-A-Pad, for example, the Commission first noted that while
it did not have jurisdiction to award damages, it could award
reparations pursuant to PU Code Sections 735, 736, and 737.

Finding that complainant had justifiably relied on defendant’s
representations as to the available sexvice configurations, and
that defendant should have provided complainant with information
regarding the most economical service the Commission ordered
refunds of those charges paid to defendant ovexr and above those
charges which complainant would have paid if it had been propexly
informed about the most economical service; it also orxdered a
refund of installation charges and made an additional adjustment to
account for the diminution in the value of the services received by
complainant during the disputed period of service.

While we agree with complainant that defendant breached
its duty to inform complainant fully of the serxrvice options
available, we do not agree that this breach entitles complainant to
a refund of the FX connection charge. Complainants lost no money
as the result of defendant’s misrepresentation, indeed, defendant
calculated that complainants saved approximately $400 in monthly
charges during the period that complainants had basic service.
Since complainants saved money as the result of their switch to
basic exchange service even when the connection chaxge is taken
into account, we have no basis for awarding xeparations to make
complainants whole for d;fference between what they actually'paid

for telephone servmce and- ‘what" they-would ‘have' paid if thqy'had had ‘u'

an opportunzty to make ar fully informed choice.‘._ T

v
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Noxr do we have any way to calculate the possible loss in
the value of telephone service that may have resulted from
conmplainants” use of basic exchange rather than FX service.
Complainants evidently placed less value on FX sexvice than the $24
per month they thought they wexe saving by switching from that
sexvice. We acknowledge the possibility that complainants would
have valued FX service more than the amount that complainants
actually saved, taking the connection charge into account. But the
present record lacks a basis for assessing the value of the loss of
FX service under these circumstances. We therefore decline to
award such reparations.

We are, however, grateful to compla;nants for pointing
out a deficiency in defendant’s current tariffs. We will oxdexr
defendant to adopt an information disclosure tariff identical to
Pacific Bell’s Rule 2.1.12, which requires full itemization of the
chaxrges associated with services applied for. Rule 2.1.12 provides
in pertinent part that:

"At the time when a customer request° a move,
change or addition to an existing residence
sexrvice, the Utility, or its authorized
enployees, must provide a full explanation of
available residence exchange access service

options and optional gervices in a manner
consistent with the provisions of this Rule and
must also provide a quotation of the applicable
recurring rates and nonrecurring charges
applicable to each service requested by the
customer. "

This should help prevent recurrences of the type of situation
presented in this case. While defendant’s new rule should perhaps
refer to "serviée;.discussed.with the customex,” not simplf
"services requested by the customer" ox "services designated by the
customex,” as does the Pacific Bell rule, .we will not oxdexr
defendant to do so.since we prefer consistenqy between.the-tariff
rules of defendant and Pacific Bell. We will in. any‘event C
intexpret these information disclosuze rules.broadxy, to make sure :
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customers have sufficient information to allow them to choose the
most economical and appropriate services.

This complaint should be dismissed because complainants
have not met their burden of proof in demonstrating entitlement to
reparations in the amount of the FX connection charge.

Since this complaint is filed under our expedited
complaint procedure, no findings of fact or conclusions of law will
be made.

QRDER

IT IS ORDERED that:

1. The complaint in Case 88-02-008 is denied.

2. Defendant is oxdered to, within 90 days, file with the
Commission an information disclosure tariff rule identical to
Pacific Bell Tariff Rule 2.1.12.

This oxder becomes effective 30 days from today.
Dated January 27, 1989, at San Francisco, California.

G. MITCHELL WILX
Preszident
FREDERICK R. DUDA
STANLEY W. HULETT
JOHN B. OHANIAN .
Commissioners

| CE."TIFY'THAT n-ns D‘CV‘““\ R
WASAPPROVED BY . THE, ASVE
ccwvx “SION‘V nODAY S
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APPENDIX A

Where facts are peculiarly within the knowledge of the
pexrson making the misrepresentation, and not within the knowledge
of the person t¢ whom made, the latter has the right to xely
thereon.

Bank of Amexica v. Greenbach, 98 CA 2d 220, 234

Nondisclosure of fact is actionable as where a person has
no duty to speak, nevertheless does so, and in such a case he is
bound to speak the whole truth. '

NN Y. - - -, 148 CA 24 56, 68, 69

A misrepresentation must be ¢f a material fact.

Greenwalt v. Rogers, 115 CA 2d 630

A misrepresentation of fact is material if the person to
whom it is made relies upon it to his damage.

Agnew v. Parlis, 172 CA 2d 756, 768

Suppression of a fact is materxial if it relates to a
matter ¢of substance and affects the purpose of the party deceived
in entering into the contract.

Thomas v. Hawkins, 96 CA 2d 377, 379

(END OF APPENDIX A)
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In the latter part of 1987 Mrs. Lceb returned Lo
Sacramento and asked defendant to restore complainants/ Sacramento
FX service. Defendant acknowledged that FX service gould be
obtained upon the payment of a connection charge.
informed complainants that the monthly charge woyld be higher than
complainants’ monthly charge for basic service,

Complainants believe that they shouXd have been told of
the connection charge when they inquired t alternate service in
1986. Complainants testified that they redied on information
provided by defendant to decide which seyvice was most economical
for their needs. According to complaindnts, defendant’s silence
about the connection charge is nondisdlosure of a material fact
which precluded complainants from g an economical decision.
Complainants assert that had they n told about the connection
charge, they would not have converted their FX service to basic
service in 1986.

conglusion
The broad issue in s complaint case is the amount of

information defendant is regidired to provide when a customer seeks
information about service gptions. A narrower issue is whether
defendant is required to ¥nform complainants about FX connection
charges when complainantg request an alternative service but note
their intent to return Lo FX service in the future.

Complainant® provided specific criteria to defendant.
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;
lower monthly cost. Therefore, defendant is not in violation of
its tariffs. However, complainants assert that defepdant is
required to tell customers about all materxrial facts/that defendant
is aware of.

We agree with complainants that defendant should have
informed complaints of the current connection/charge for FX service
when they were consulting about altermative/Services and asking
about the possibility of returning to FX sérvice in the future.
Although they specifically asked only ut the monthly service
c¢harge associated with FX service, it obvious that information
regarding the connection charges assogiated with returning ‘to FX
service would have been useful to c plainants in determining which
sexrvice to choose.  The absence of a specific “inquiry about
connection charges is not persuasive, since the telephone company,
and not the customers, was in best position to know all the
factoxrs relevant to a choice ween FX and basic service.
Complainants were entitled to /expect that when they consulted

defendant about service optiins they would be given complete

information necessary for ng an informed, economical, choice.

Defendant argues/that complainants were not misled to
their detriment. Defendant calculated that complainants saved
approximately $400 in mapthly charges during the period that
¢omplainants had basic gerxvice and could have saved more had they
converted their se:vicé#sooner.

2 We understand that even if defendant provided complainants
with information ut FX connection charges, defendant would have .
been able to tell complainants only what the tariffs in place at
the time of the gequest required. Since tariffs are routinely
changed through/advice letter filings and rate change applications,
the information/ provided might have been outdated by the time
complainants w¢xre ready to return to FX service. Nonetheless, we ‘
feel that some/ information regarding the existence and amount of FX
connection chaxrges would have helped complainants more than no -
information at all. . , R A T

-4-
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complainants had basic service and could have saved more had they
converted their service sooner.

The fact that complainants did save money by switciing to
basic service despite the FX connection charge is irzelevarlt to the
detexrmination of defendant’s duty to inform complainants/0f the
existence of the connection charxge. We note that if tWe pericd
during which alternative service was utilized was sh
benefits to complainants flowing fxom the cheapex
the basic exchange alternmative could well have
high connection charge for FX sexvice. For e
complainants had used basic exchange service for § months, they
would have saved $192 in monthly charges. ThAis savings would have
been negated by the $215 connection chaxrge/for return to FX
service. Even if basic exchange service/nhad been used for a longer
period.of time, the reduction in overall savings that results from
factoring in the connection charge may well have tipped the balance
in favor of xetaining FX sexvice all/along, since FX service has a
much greater number of local callirxfy prefixes than does basic
exchange sexrvice, and thus might Have been more attractive to
complainants. Because the connegtion charge cost could have played

ts’ decision making, it should have
been disclosed when defendants were consulted about service
options.

Although defen ‘s tariffs may not specify that
inquiring customers be told of comnection charges as well as
monthly charges associated with service options, defendant
nonetheless had a lega obligat;on to do so. In H.V. Welker, Inc.
v. Pacific Tel. & Tel ., 69 CPUC 579 (1969) (Welker), Scan=A-
pad, Inc. v. General /Tel. Co. of California, 79 CPUC 124 (1975)
(w), and Nationa cunications Center Corporation v.

3 2, & Tels Co (E_QQ), 2 CPUC 2d 533, 546 (1979), the
COmm;ssion awarded repaxations for the adverse results of poor & -
recommendations Or service option 1n£ormation providcd by telephone .
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utilities. These cases concluded that defendant utilitie®” had
breached their duty to properly inform customers of avajlable
sexrvice options and to, if requested, recommend the mgst economical
service available. This duty is based on the Publig Utilities Code
Section 451 requirement that every utility provid¢’ adequate,
efficient, just, and reasonable service. (NCC,

546).

Foxr example, in Welkexr (gupra, 69
Commission found that:

*In the complex field of communfcatiens, no
laymen can be expected to undexstand the
innumerable offerings under d¢fendant’s filed
tariffs. When defendant sengs out one of its
communications consultants $o a customer’s
place of business for the licit purpose of
discussing telephone servite, the consultant
should point out all alternative communications
systems available to megztghe customer’s needs.
This is a duty owed by defendant to its
customers. Here, this/was not done. Although
various bases of montNly charges (flat,
measured, foreign ex ge and wide area
sexvice) were explaified, the consultant
discussed the key strip system only with
complainant’s presfdent....The president would
have selected an ¥lternmative to the key strip
system installed /by defendant had the various
alternatives beeA brought to his attention.®

We also note t PU Code Section 489 was recently
enacted to give teleph;?g customers complete information when they
establish or change teYephone service. Section 489 (b) requires

the Commission to "by/rule or order, require every telephone

company operation wi a service area, on first contact by a

prospective subscriler and in subsequent contacts by the subscriber

for the pu:poserzj/éhanging sorvice, to fully inform the subscriber
(<

of the basic se es available to the class of subscribers to
which the subscrfier belongs...” We believe that "fully .
informing” customers would require explanation of both nonrecurzing .
connection charges and recurring monthly bills. -Since neither , -
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party briefed the issue of whethexr FX service is a basic service
available to residential customers within the meaning of Section
489, we will refrain from deciding that issue here. /
Reparations may be appropriate where a utility breaches
its duty to properly inform customers of avallable ‘g:vice options.
In Scan-A~-Pad, for example, the Commission first noted that while
it did not have jurisdiction to awaxd damagezpﬁdéncould award
reparations pursuant to Public Utilities Code/Sections 735, 736 and
737. Finding that complainant had justifialily relied on
defendant’s representations as to the avaflable service
confiqurations, and that defendant should have provided complainant
with information regarding the most ecpnomical service the
Commission ordered refunds of those charges paid to defendant over
and above those charges which complainant would have paid if it had
been properly informed about the most economical service; it also
ordered a refund of installation/charges and made an additional
adjustment to account f£or the ution in the value of the
services received by complaind%t during the disputed period of
sexvice. /
While we agree w%ﬁi complainant that defendant breached
its duty to inform compla%ﬁant fully of the service options
available, we do not agree that this breach entitles complainant to
a xefund of the FX connection charge. Complainants lost no money
as the result of defend&nt's misrepresentation, indeed, defendant
calculated that comp%ginants saved approximately $400 in monthly
charges during the period that complainants had basic sexrvice.
Since complainants}saved money as the result of their switch to
basic exchange sesvice even when the connection charge is taken
into account, wejhave no basis for awarding xeparations to make
complainants whd{; for difference between what they actually paid

for telephonejfgrvice and what they would have paid if thoy'had had - -

an opportunity to make a fully informed choice.
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Nor do we have any way to calculate the possible 1os§ in
the value of telephone service that may have resulted £from
complainants’ use of basic exchange rather than FX service.
Complainants evidently placed less value on FX servicg/ghan the $24
per month they thought they were saving by switching’&rom that
service. We acknowledge the peossibility that comﬁiainants would
bave valued FX serxvice more than the amount that complainants
actually saved, taking the connection charge Anto account. But the
present record lacks a basis for assessingsthe value of the loss of
FX sexvice under these circumstances. W' therefore decline to
award such reparations. -

We are, however, grateful to complainants for pointing
out a deficiency in defendant’s cuxrrent tariffs. We will order
defendant to adopt an information/disclosure tariff substantially
the same as Pacific Bell’s Rule/2.l1.12, which requires full
itemization of the chaxges associated with services applied for.
Rule 2.1.12 provides in pertinent part that: -

“At the time when/a customer requests a move,
change or addition to an existing residence
service, the Utdility, or its authorized
employees, must provide a full explanation of
available resfdence exchange access service
options and Optional services in a manner
consistent with the provisions of this Rule and
must also provide a quotation of the applicable
recurring/rates and noanrecurring charges
applicable to each service requested by the

customer. "
Defendant’s new/rule should refer to "services discussed with the
customer, " not/ simply "services requested by the customer* or
*services deségnated by the customer,"” as does the Pacific Bell
rule. This/should help prevent recurrences of the type of
situation presented in this case.

This complaint should be dismissed because complainants
have not/met their burden of proof in demonstrating entitlement to

reparagions in the amount of the FX connection charge.
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Since this complaint is filed under our expedited

cemplaint procedure, no findings of fact or conclusions of/law will
be made. '

IT IS ORDERED that the complaint in Cple 88-02-008 is
denied.

Defencant is oxder to, within 90 déys, file with the
Commission an information disclesure tariff rale substantially
similar to Pacific Bell Tariff Rule 2.1.}2, consistent with the
discussion in the text of this decision/ ,

This oxder becomes effectivé 30 days From today.

] at San Francisco, California.




