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Comments. on the i’:opoued.Decisiom
f the Administrative Law Jud

As provided by Public Utilities (PU) Code § 311, the
proposed decision of Administrative Law Judge (ALJ) John B. Weiss
was sexrved on the parties. After requesting, pursuant to Rule 77.2
of the Commission’s Rules of Practice and Procedure, and being
granted, extemsions of time to make comments, both the Commission’s
Transportation Division. and the United Transportation Union (union)
submitted comment. Southern Pacific Transportation Company (SP).
subnitted no comment,. but after similar extemsion of time, did
submit response to those comments.

The union in.its comment contends that the ALJ went
beyond his authority when he analyzed and interpreted Genexral Order
(GO) 118 in his decision. We cannot agree. The principal purpose
of this investigative proceeding was to determine whether SP was in
conmpliance with varions: provisions of the General Order. Each
party to the proceedimxy, including staff, had its own conception of
what the General Order required, and in order to decide whether
there was compliance: it was £irst necessary for the ALJ to
determine, in thisx first impression case, what the general order
actually requires. And.to weigh the contradictory assertions of
the parties it was both appropriate and necessary to xeviow; using
the record and notas presarved in the 1963 Case 7306 f£file, the
circumstances, eventx, and negotiations (i.e., the "legislative
history") leading to GU IIZ and the subsequently-~filed standards.
Over the years this Chamdssion’s hearing officers in complaint,
application, investigative, etc. proceedings necessarily and
regularly have had tcc analyze and interpret not only. oux general
orders, but alsc. the: FIC Code and other statutes to determine. .
intent, meaning, purpoms amd comsideration. . . |

o L
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While the union may not agree with the ALJ’s proposed
interpretation of GO 118, its arqument that his approach ir the
proposed decision exceeds "the permissible limits of authority to
investigate (an) OII" must fail because in any investigation of
compliance with a general oxrder it necessarily must first be
determined what the general order requires. Of course, this does
not mean that the views of the ALJ will always coincide with those
of the Commission. : ,

Staff asserts that if we do not adopt staff’s
interpretation of the General Order, the “safety umbrella”
previously afforded will be reduced. SP replies that the ALJ’s
interpretation is based on a fair reading of the language'nnd
history of GO ll8§.

While different parties may have different ideas
Tegarding the interpretation of a general orxder, only the
Commission or the courts can ultimately decide what a general order
means. If the general orxrder is clearly drafted, our task is easy.
But where, as here, the- language of a general order is ambiguous,
the Commission’s task is harder. We note that an interpretation
can only prevail if it is consistent with the language and intent
of the general oxder.

Both staff and union object that the proposed decision
would now inject a "grandfathering” concept into the general oxrder.
In 1963, when the Commission adopted the final compromise version
to be its General Order, a key feature of the compromise was that a
future date certain for compliance was omitted, and compliance was
left for future comnstruction and reconstruction, when such should
occux, except in all switching areas where a substantial amount of
switching is performed, along main, branch, and industrial
trackage. TFor such areas a walkway improvement program was
mandated. To the extent that compliance by a certdin;daﬁe-wns not
required for all txackage, GO 118 could be read as allowing- - -
existing walkway conditions to continue until eithexr walkwa?ﬁ‘are




1.85=01=002, A.85-03=052 ALJ/JBW/jt/fnh

constructed or reconstructed, or until compliance is required by
implementation of a railroad’s Paragraph 6 obligation to improve
its walkways in certain areas. Some might characterize this as
"grandfathering." , _

Qur own D.86-02-58, ___ CPUC 2d __ (1986), paved the
way for such a mischaracterization. There we stated that:

*Substantially the same grandfather provisions
relative to the reconstruction of walkways
found in GO 118 are also found in Go 26-D.

(£lip Opinion, at page 16.) - |
Since D.86~02-58 focused on GO 26-D rather than GO 118, perhaps we
did not discuss GO 118 as carefully as we should have. While it is
true that both GO 118 and GO 26-D allow certain non-complying
conditions to continue until construction or reconstruction occurs,
since both refer in their preambles to the need to "hereaftex"
observe the walkway or clearance standards, only GO. 26=D has
anything like a real grandfather clause. Section 15 of GO 26-D
provides that minimum clearances must be provided whenever
buildings ox othexr structures lawfully constructed prior to GO 26-D
are relocated or reconstructed. This clearly implies that
compliance is not required until such relocation or reconstruction.
GO 118, however, provides in Paragraph 6 £or a program of
improvement designed to bring walkways in certain switching areas
and along main, branch, and industrial trackage into substantial
conformity with the general oxder. Here, the implication is that
railroads must improve walkways in certain areas even though no
construction or reconstruction occurs. There is no provision for
relatively pexmanent non-compliance, as is the case with GO 26-D.
Thus, while immediate compliance with walkway standards along all
tracks is not required, Paragraph &6’s requirement for a program of
improvement means pre-existing walkway conditions-in’ areas. subject
to that program must eventually be brought into substantial
conformity with’ the standarda.- Today's decision will :eflect this
requirement.: -- - , . T oo




1.85-01-002, A.85-03-052 ALJ/J3W/jt/fah »

Staff and the union restate their position that the
walkway standards are "minimum standards.* The general oxderx
itself does not mention "minimum standaxrds." The standards filed
by the railroads, however, contain track cross-section and plan-
view diagrams which specify minimum walkway lengths and widths.
Every distance specified in standards 1 through 6- is followed by
the word "minimum,” or the abbreviation "min." -

The preamble to GO 118 requires“railrodds to obsexve the
standards they f£iled in compliance with the general oxrdex. '
Whether the "minimum~ distances set forth in the standards filed by
SP are considered "minimum standards” or "minimum measurements
contained in ‘reasonable’ standards” makes no difference in terms
of the compliance required. SP must observe the walkway standards
it filed in compliance with GO 118. Today’s decision will xeflect
this reasoning. . ,

Staff restates its position that Paragraph 6 of the
General Order requires a program of improvement along trackage
outside switching areas. Paragraph 6 states that railroads
"...shall puxsue a program of improvement of walkways in all
switching areas where a substantial amount of switching is
performed, along its main, branch and industrial trackage...” Our
task would be easier if GO 118 simply stated that the railroads
"...shall pursue a program of improvement of walkways along all
Lrackage...” , ox had simply omitted the phrase ", along main,
branch and industrial trackage.” The absence of such simple
language renders Paragraph 6 susceptible to either the
interpretation of the staff or of the railroad. Where a statute,
or a general order, is ambiguous, the Commission must,‘ﬁnder the
xules of statutory interpretation, adopt an interpretation designed
to further the intent of the body whose rule is being interpreted.
Here, the Commission‘’s intent was to to. protect workers. (See, Re.
Union Pacific Railroad. .6 CPUC 2d 196,.205 (1981); see_also, -

D.83-10-030 and D.86-02-958.) The rules of statutory construction -




1.85-01=-002, A.85~03-052 ALJ/JBW/jt/fnh *

also require that regqulations be congistent with the statutes they
implement. PU Code §§ 761, 762, and 768, the statutes GO 118
implements, are intended to promote safe utility operations and to
protect utility employees and the public.

After a thorough review of the history surround;ng the .
adoption of GO 118, the actual language of GO 118, the legislation
GO 118 implements, and the prior Commission decisions regaxding
GO 118, we find that staff’s safety oriented intexpretation is
consistent with the language and purpose of the gene:al_orderf

On the other hand, SP’s interpretation of Paragraph € is
also consistent with the actual language of that paragraph, and the
recoxrd suggests that SP believed that the compromise language it
bargained for reflected that intexpretation.

Given the ambiguous natuxe of Paragraph 6, we find it
necessary to initiate a proceeding to c¢larify the railroads’
responsibility for improving walkways along tracks in existence
when GO 118 wuas adopted. We hope that staff, the railroads, and
rajilroad workers and their representatives will be able to
cooperatively develop a program which requires the improvement of
the most dangercus walkways first and .aims at developing cost
effective solutions for correcting walkway hazards.

Staff also urges that segments of the roadbed and
walkways have been constructed or reconstructed, and that GO 118
standards apply to those walkways. Mr. Mahon testified that in his
17 years of overseeing maintenance of way on this branch line there
has never been a continuous walkway along the south side, but that
there were segments of walkways which his crews incidentally
constructed wher replacing track ballast and subgrade lost to ditch
overflow and hill runoff durxing recurxent seasonal storms. While
these maintenance activities wexe not designed to provide a
continucus south side walkway, to.the extent they. resulted in the
construction of new walkways or, the reconstrxuction of. existing ‘
walkways they invoked the pzoamble to GO 118. The proamblo
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requires railroads to "hercafter, on the construction and
reconstruction of its tracks and walkways, observe its standarxds
filed with the Commission in accordance with the provisions of this
order." (Emphasis added.) Staff is, thereforxre, correct. The
proposed decision has been amended to reflect this fact.

Staff’s observation that the ALJ’s determination that a
particular switch area standard does not apply at derails is based
solely upon evidence of the White Hills operation is well taken.
The cirxcumstances of other derail switches in other locations
should be kept open for examination to determine the extent of
activities actively occurring there and what standard should apply
thexe. The findings have been amended to reflect this limitation.

We also amend the findings of fact to limit the deviation
authority until construction ox reconstruction of the branch line
or its adjacent walkway area or an appreciable segment is
undexrtaken. The deviation authority is also amended to reflect the
fact that because SP states that there are complying walkways south
of Switches 2584 and 2587 and east of Switch 2584, there is no need
to grant a deviation for those areas.

Ordering Paragraph 2 is amended to more precisely'reflect
the fact that the orxrder is directed to the railroad company.

Our interpretation of GO 118 requires a number of
additional changes to the ALJ’s pxoposed decision.’
Statemsent of Facts

‘ Southern Pacific Transportation Company (SP) is a wholly
owned subsidiary of the Southern Pacific Company, providing -
railroad services primarily in the western and southwestern areas
of the United States. The SP rail system comprises approximately
12,000 track miles and rélated facilities utilized pxincipally for
freight service. In California it operates 1,230'mi1as of branch

lines -alone, and ‘the Surf-Lompoc Branch, comploted ‘on Juxy 1, 1899,-

is a segment of’ this branch trackage. o

.J-m RO
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The Johns-Manville Corporation (J=M) mines, processes,
and ships diatomaceous eaxrth from deposits located at White Hills,
east of the Vandenberg Air Force Base in Southern California.?®
To accommodate this freight opportunity, SP in 1923 constructed a
3.7-mile branch line, the White Hills Branch, to the J-M plant from
white Hills Junction on its then existing Surf-Lompoc Branch Line.
The White Hills Branch Line ascends from an elevation above sea
level of 109 feet at the White Hills Junction to 429 feet at the
J=M plant, rising on a consistent 3% grade as it appxoaéhes the J-M
plant entrance. . | '

‘ Over the years SP’s only customer on the White Hills
Branch has been J=M. Ihitially, when the branch was constructed,
virtually the entire plant output was moved by rail. But because
of the relatively high bulk and low density of diatomaceous earth
it is well adapted for txuck shipﬁent, and over the intervening
yYears to date an ever-increasing proportion of the plant output has
shifted from rail to trucks. In a past five-year periéd‘alonegthe
number of rail cars shipped dxopped from over 5,000 annually to
2,148 (in 1984). By April 1986 SP was operating only one short
train (approximately 10 cars) pexr day. Such decreasing volume of
train operations does not cause significant deterioration of track.
Consequently, apart from minor rail repairs in 1967.to:scatteted
areas of the branch, the branch has not received extensive tie or
rail remewal, and is still largely made up of original materials.

1 Diatomaceous earth is the siliceous remains of diatoms, minute
prxehistoric fresh or salt water creatures. Mined, dried, crushed,
and sized, its primary use is as a filtration agent in the
processing of beer, wine, and food and in pharmaceutical
manufacturing. It .is also used as a soft abrasive, and as a filler
or extender in paint, paper, plastics, and insecticides. A
relatively high-bulk low-density commodity, it is mined and
produced in many countries. The United States accounts for about
38% of world production. : o R -
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Pursuant to provisions of the California Constitution
(see Const. Axt. 12 § 23 (repealed; see, now, Const. Art. 12 §§ 3
and 5) and the Public Utilities (PU) Code (see PU Code §§ 701, 702,
761, 762 and 768)), this Commission, originally known as the
Railroad Commission, since 1911 has regulated‘railréad'operations
in the State, with increasing emphasis in safety matters. In 1961,
numerous complaints of pooxr footing conditions in railroad
walkways, conditions resulting in slipping, txipping, and falling
accidents to railroad workers - both while-getting‘on and off -’
equipment and while otherwise performing their required duties -
led, after extensive comsultations between staff, carriers, and
unions, to the adoption on April 9, 1963 of Commission General
Order (GO) 118 to govern the construction, reconstruction, and
maintenance of walkways adjacent to railroad trackage, and the
control of vegetation adjacent to the trackagev(see Appendix A for
the full text and standards applicable). On May 3, 1963, in
response to the requirement contained in § 1 of GO 118, SP filed
with the Commission its walkway standaxds. GO 118 continues in
effect today. - ' '

In fulfillment of its duty, prior to 1978 the
Commission’s Opérations and Safety Branch made general surveys
which covered large seqments of a railxoad’s trackage, including
industrial spurs, a;teméting to identify safety conditions and
determine compliance with GO 118. In 1978 this practice had to be
discontinued because of staff xeductions. However, on April 3,
1979, three copies of one of the last of these general surveys
completed, survey L74 applicable to SP’s operations between San
Luis Obispe and Santa Monica, were sent to Mr. DeMoss, SP’s vice
president and general managex, requesting corxrective action. One
of the items applied to the White Hills Branch. It read:

=«1089. Main Track: Near 10.car and 25 car
markers, walkway is eroded to ends of ties in.
several areas. Reasonably level walkways pexr. '
Standarxd.4, GO 118, should be provided.". . =
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Thereafter, random and smallex area surveys on the SP
system were made, as well as follow—ups on prlor general survey
open items. With regard_to~rtem 1089 on the White Hills.Branch,
inspections were made May 12, 1981,2 August 21, 1981, and
August 17, 1582. The area involved is the last half mile of the
White Hills Branch track leading to the J-M plant, from the point.
near Miguelito Road, where the asphalt private approach road of J-M
crosses the branch track) to the J-M plant gate. Road and track
are parallel in this area. On its south side the track follows
adjacent to the base of a hill as the track ascends through a
narrowing canyon defile leading to the plant gate. East of the
gate this canyon debouches upwards into the plant area, and the
first (#2584) of a series of switches detaching spuxr tracks off the
branch line is encountered about 75 feet below and outside the
gate. These spur tracks fan off to serve varxious parts of the
sprawling plant facilities inside the gate (See Appendix B map).

Staff made a number of informal contacts through SP’s
engineering department in efforts to resolve the walkway problems
listed in Item 1089. However, the efforts produced only the
response that SP was considering possible installation of a covered
drain on the south side of the track in this axea. Then in July of
1982 staff learned that SP might seek a deviation from the
standards’ for the south side of the track, and limit walkways to
the north side of the track.

On. Angust 5, 1983, while detraining during daylight in
clear weather £rom the caboose of a six-car empty freight trains .

2 The May 12, 1981 photos depicted the south side of the branch
track leading to the plant entrance, focusing on an area extending
to the west approximately 300 feet nd the original location of
a derail switch 50 feet west of Switch 2584. An eroded qully or.
ditch 2 feet deep by 2-1/2 feet across ‘had been cut out at the dase
~of the bluff by swiftly coursing runoff watex in what ordinarily
might have been a“ walkway'path.:,g~- e -
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travelling at 5 mph asdending'into the plant area, a brakeman
slipped and fell, injuring both knees and right elbow. The precise
area of the fall was not ascertained, although it was believed to
be in the vicinity of Switch 2584. '

Eight months later, on April 16, 1984, staff investigated
the incident. The investigation disclosed what staff characterized
as "deeply eroded walkways on both sides of txack for 1/2 mile west
of switch.*> Frustrated by its belief that SP was completely
ignoring staff’s recommendations, and by concern that the situation
represented a hazard to crewmen on foot in that switching axea,
staff concluded it would have to recommend to the Commission an
Order Instituting Investigation (OII/X.) to get action.

However, in a final effort to resolve the mattexr, staff
members Hunt and Pr;vette, accompanied by staff’attorney McKenzie,
on December 26, 1984 went to see SP’s general managexr for its
Southern Region, Bredembexrg. His staff on holiday.leave,
Bredenberqg received them alone. Bredenberg testified that he was
left with the impression that SP was in clear’violation of a GO;
that walkway bazards rendered the White Hills Branch unsafe for
rail employees; that the Commission would issue an OIX wherein
staff would ask that the branch line be taken out of service - shut
down -~ until walkways were constructed; and that SP would be
" required to pay heavy punitive fines. Bredenberq further testified
that he was given to understand by staff that, provided SP restored

walkways and installed a drain pipe as previously conside:ed, staff

would recommend liftinq the OIX and that SP'miqht avoid payment of

3 These 1984 photos depicted the same type of eroded ditch on
the south side of the txack at the base of the bluff, but extending
about 800 feet west of Switch 2584, as was depicted in the May 12,
1981 photos (see Footnote 2). These photos also.showed some
walkway surface displacement and deterioration on the north side. of
the track, obviouzly the effect of water :unoff._ v
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punitive fines. Unfamiliar with the requirements of GO 118 and
without knowledge of such problems at White Hills, Bredenberg heard
staff out, and promised to have his staff look into the mattexr ’
aftexr the Christmas leave. He stated he would have a response
after a week. ‘

On January 2, 1985, two staff members made an unannounced
late-in-the-day visit to the plann entry area to observe switching
operations and take photos. They observed a z-engine, l0=-¢ar train
descend from the plant and stop west of Switch 2587, and then
engage in switching operations. Two trainmen on the ground were
both on the south side of the track. One remained in the
background on the soﬁzh side of the track inside the plant area.
The second remained across the track from Switch 2587 (which is on
the north side of the track), after crossing the track to align the
switch and then returning to the south side to pass lantern signals
to the engineer inm the engine. Staff observed switching as the
train moved back and forth with cars being shoved from Switch 2587
unto various tracks to the east inside the plant. Prioxr to any
eastward movement of a car from Switch 2587, the brakeman on the
ground gave lantern signals from his location on the south side of
the track. Staff concluded that it was not poss;ble TO pass
lantern signals to the engineexr’ s side of the cab of the
locomotive, except from the south side of the track, because of the
track curve.

That same Jammary 2, 1985 afternoon staff took photos of
the area around Swdtch 2587 and westward beyond the dexail switch
approximately 1S0 feet away. These showed some ‘deterioration of «
footing conditions morth of the track apparently caused by runoff

4 Switch 2587 s the second track switch encountewed:'when . -
entering the plant‘azen. It is-situated about 100 £oet east of
Switch 2584, - : ) ;
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water downhill from the J-M plant. On the south side of the track,
across from Switch 2587, there are the shallow beginnings of a
ditch’ being scoured out along the base of the bluff, although from
Switch 2587 to the derail switch on the south side, footing appears
adequate. But beyond the derail switch, the ditch at the base of
the south bluff denies any footing area as the bluff conmstricts the
space between it and the track to the westward. One-phétovshows
water in this ditch. - ’

Meanwhile, Bredenberg’s operations people had inspected
and reported back to him on White Hills. They told him that
generally there were good walkways on the north side of the track,
but problems on the south side. They recommended relocating the
derail switch west of Switch 2584 to the north side of the track;
use of radios for switching in that area; a possible scaling back
of the bluff on the south side to allow room between the bluff and
the track for installation of drainage pipe and provision of a
level walkway. Bredenberg passed these to SP’s engineering
department for consideration.> o

On January 4, 1985 staff’s Hunt telephoned Bredenberg for
his response to the December 26 visit, and was told of the
recommendations Bredenbexrg had received, that these had been passed
to engineering, and that SP would be able to do something. Hunt
asked to receive a copy of any SP construction schedule, telling
Bredenberg that the problem was now a legal matter. Bredehberg, it
developed, was not aware that the day before (January 3, 1985) the
Commission had issued this OIX, with hearing to begin March 12,

S At that point in time, construction, maintenance of way and
other engineering functions were not part of an SP regional gemeral
manager‘’s responsibility. In other railroads general managers had
such responsibility. On August 1, 1985, in anticipation of the
Santa Fe merger (a company where.the lattexr practice obtained),
?P's generxal managers were given supervision over engineering

unctions. : , o R




I.85-01-002, A.85-03-052 ALJ/JBW/4t/fah v

1985, to determine: whether SP was complying with GO 118; whether a
cease and desist order should issue, and whethexr fines should be
assessed. . o \ R o

After his conversation with Hunt, Bredenberg learned from
SP’s assistant vice president for maintenance of way and ’
engineering that SP did not own the bluff alongside the south side
of the track; that scaling back of that stony bluff was impractical
from an engineering standpoint and would not solve the problem. He
was told that the only way SP could build and'main:ainﬂa?walkwhy.on
the south side would be by installation of extensive and expensive
drainage facilities; omne not reasonably necessary in SP’s view for
employee safety as staff insists.® $p’s view that Go 118
"grandfathered” certair non-complying conditions was explained to
Bredenberg by SP’s. law department, and he then determined-that
since an OII had been issued, SP’s line depa:tments would do no
more but would let the legal staff take over. B

Thereupon, SP’s counsel and staff’s counsel engaged in
discussions in an effort to reach a stipulated resolution of the
issues. SP on February 11, 1985 wrote that the deficiencies noted
in the current inspections were not uncorrected continuations of
leftover 1979 deficiencies; that the former had been corfected, and
that the latter was the reappearance of a continuing problem caused
by recurxing water erosion which wreaked havoc along the bluff
side. The letter set forth SP’s plan to relocate the derail target
across the track from the south to the north side, thexsby, in SP’s
opinion, obviating any need to be on the ground south of the track.
SP also indicated acceptance of responsibility to maintain GO.118
walkways along the north side of the track in this area.. Staff did

3 Bredenberg later testified: thnt,his.engineers told himfthat a:
permanant fix would require extensive track :ealignmnnt.‘uh_,q
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not accept this, contending that walkways along both sides of the
track were required by GO 118.

Efforts at resolution failing, on March 12, 1985 SP filed
Application (A.) 85-02-052 to obtain authority pursuant to
pzragraph 7 of GO 118 to deviate from the standard. Early in 1985
SP also shifted the derail target from its previous south side of
the track location  across to the north side, 50 feet west of Switch
2584. Therefore, SP considered there no longer existed any need
for a crew membexr to get on or off a train, or work or walk on the
south side of the track at any time. SP contends that as the daily
train to J-M does not have to meet ox pass any other train, and
because of the shortness of the run, there is no operating
necessity to stop or to have to make a walking inspection shoxrt of
Switch 2584 at the J-M plant entrance. SP asserts it will do all
switching signaling on the north side, and to the extent that
ground visual communication should ever be impaired, radics can be
used. SP states each crew member has a personal radio assigned for
such communication purposes on this run. SP further accepts that
despite recuxrent exosive effects of severe winter storms, the
north side walkway can and will be maintained in this area to
GO 118 standards. SP asserts that a walkway was not even
contemplated for the south side of this branch track in the
original 1920 construction design, long before the advent of
GO 118. This is evident, SP states, from the fact that in places
along the track the rock face of the bluff on the south side of the
track does not allow sufficient clearance for a walkway. SP
asserts that the narrow space between the track and the bluff is
subject to recurrent strong scouring action from heavy runoff down
that canyon from the J-M plant and surrounding hills. This runoff
fouls the drain ditch and would carry away walkway materials,
regularly wrecking any attempt to create or maintain any walkway
approaching GO 118 standards. SP maintains that this is not a
switching. area- and, therefore, pursuant to'GO 113, until t:ack o

A
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reconstruction becomes necessary and is undertaken, the conditions
on the south side of the track are "grandfathered.” With removal
of the derail switch across to the north side of the track, SP
contends there no longer exists any requirement foz train crews to
be on the south side of the track. Accordingly; SP on May 20, 15985
issued a timetable bulletin instructing employees "not to-detrain,
entrain or walk on embankment or south side of track between Johns
Manville private road crossing MP 316 and 50. feet west of Johns
Manville derail switch.” On November '1, 1985 this instxuction was
reissued as part of SP’s Generxal Oxder 1. In addition, signs to
that effect were placed on each side of the track leading to the
area.

Staff opposes granting SP any deviation in this instance,
contending that the walkways at issue over this last half mile of
track leading to the J-M gate do not meet GO 118 standaxds, are not
safe, and could not safely accommodate the exigencies of operating
personnel in the event of radio failure or mechanical failure
requiring immediate attention to equipment from the south side of

the track. Staff is concermed that granting a variance would
dilute the Commission’s safety standards by allowing economic
factors to become determinants of minimal safety requirements.

On Maxch 20, 1985 the United Transportation Union
(U.T.U.) filed a protest to A.85-03-052, stating that the need for
a walkway on both sides of the railroad tracks is an operational
necessity; that a deviation in this instance would allow an :
entirely unsafe and hazaxdous condition to continue, noting that in
the event of unpredictable emergency stops, a walking inspection of
the train as required by SP rules could not be made without a safe
and standard walkway.

On March 18, 1385 Administrative Law Judge. (ALJ) John B.
weiss ruled that I. 85-01-002 and A.85-03-052 would be consolidated
for hearinq. After due notice public hearing began in San '
Francisco befoze the ALY on.Ap:il 23, 19857 continuing on the 24th
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and 25th. Thereafter, foxr the convenience of the respective
parties, various continuances were granted. The last of these was
that requested by SP on January 13, 1986. By that request the SP
counsel also advised that SP was considering further motions,
declaratory proceedings, etc., to obtain clarification of this
Commission’s jﬁrisdiotion, vis-a-vis federal authority, over
walkway matters; all grounded in SP’s developing conception of
preemption issues. On January 24, 1986 the ALJ asked that should
SP decide to pursue a jurisdictional issue based on its develobing
conception of preemption, SP was to advise the ALJ and all parties
to the proceeding, giving its basis for such assertions, no later
than March 31, 1986. On April 2, 1986 the railrocad’s attormey -
wrote the ALJ and stated its conclusion that California
jurisdiction had been preempted under provisions of the'Rail;oad
Safety Act of 1970. He stated that in SP’s view the Commission’s
remaining jurisdiction in the current proceedings was limited to
whether or not any "localized safety hazard" existed on the White
Hills Branch (under the Federal Railroad Administration’ s so=called
federal "policy” statements, "localized safety haza:ds remained
open to state regqulatoxy enforcement). '

Hearing resumed on April 14, 1986. At the outset, after
affording counsel for both the staff and the union opportunity to
respond to SP‘s April 2, 1986 assertions, ALJ ruled that the
Commission’s jurisdiction over requirements for reasonabiy'safe and
adequate walkways adjacent to rallroad trackage in this State (to
advance which safety objective CO 118 was promulqated and continuves
in force) had not been preempted, either by the Railroad’ Safety Act
of 1970 or by the subsequent actions of the Federal Railroad
Administration (See Appendix C for the text of the ALJ’s xruling).

The ALJ thereupon ordered that the consolidated ‘hearing
go forward without’ further delay, both on the I. 85-01—002 issues
(whether SP had‘and was continuing to—oporate«on thoAWhite Hills ;.

-
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Branch in nonconformance with GO 118; should be ordered to cease
and desist; and whether a fine should be assessed and otherxr
appropriate orders entered) and the A.85-03-052 issue (whether SP
should be granted a deviation applicable to the area in issue from
the GO 118 requirements). Thereupon hearing continued through
April 15,. 16, and 17, and was concluded on April. .18, 1986. On
July 25, 1986 concurrent briefs on all issues were filed pursuant
to the ALJ’s instructions, and the consolidated proceedings were.
submitted. . : . | '
During the 8 days of hearing 38 exhibits were received
into evidence, and the ALJ took official notice of the file in Case
(C.) 7306 (the proceeding which resulted in Decision (D.) 65208
issued April 9, 1963 adopting GO 118). During the hearing the
Commission staff presented evidence through 15 exhibits and the
associated and sponsoring testimony of Thomas Hunt, senior
operations supervisor; Robert Harwood and Gary Rosenthal, associate
operations supervisoxrs; and Paul King, assistant operations
supervisor (all members of the Railroad Operations and Safety
Branch); and Curt Schmutte, a California registered civil engineer
as well as an hydrologist of the State Department:of Water
Resources (DWR). SP offered 23 exhibits and the associated
testimony of Robert Wolfe, senior fleet manager; William Giles,
Santa Barbara Division train master; Rollin Bredenberg, Southern
Region gemeral manager; Harry Williamson, retirxed former SP chief
engineer; Walter Mahon, Santa Barbara Distxict maintenance of way
manager; Raymond Branstetter, Southern-California regional
engineer; and Kahap Noorid, an SP registered civil engineer. The
union”s participation was limited to cross-examination.

Ihe Staff Bvidence

Staff’s evidence was to a large extent introduced to
establish copclusively that various stretches between the SP track
and the adjacent bluff on the scuth fail to provide any semblance
of what might pass for a footpath meeting or even approaching

-
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GO 118 standards, and to show that under existing conditions that
narrow strip is unsafe for any foot traffic. )

Staff’s evidence does establish that the present
conditions have existed for years. Photo exhibits taken over a
fouxr-year span abundantly evidence the continued existence of an
apparently naturally erxcded trench, gully, or ditch in this very
restricted space, at the base of the bluff. .This ditch becomes
progressively but unevenly deeper and wider as it extends westward
along the base of the bluff from the area of Switch 2584. These
photo exhibits indicate the ditch to be 2 to 5 feet deep in places
and 2-3 feet wide. Exposed stones in this ditch show indications
of the rapid flow and scouring effect of runoff rainwater, and of
the rock and shale-like composition of the earth. The exhibits
make it obvious that at places thexe simply is not sufficient space
between the track and the bluff for both this ditch and a standaxd
walkway unless the latter can be somehow superimposed on top of the
former. There is graphic evidence that walkway material, ballast,
and railroad subgrade materials have been washed into and along. the
ditch. In areaz the railroad subgrade has been buttressed by bags
of material placed along the track side of the ditch. And it is
very evident: from the photographic evidence and the anthropometric
analysis furnished by witness King that at some places on the south
side of the track in the area at issue, that not only the slope
into the drain ditch but also the dropoff would make impossible
normal mounting or dismounting functions, or.allow safe walking. A
trainman could not saferyﬂdismountAawzlowly:maviny‘train on“the

e
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south side much less safely perform a walking inspection alongside
a stopped train in this a:ea.7

But with regaxd to the walkway conditions on the north
side of the track in the area at issue, staff’s evidence falls
short of conclusively depicting continued existence of deficient or
unsatisfactory conditlons. While photo exhibits taken in March-
April of 1984 and Januaxy-Apr;l of 1985 show some localized minor
furrows, grooving, and displacement of walkway matexials, obviously
these had been caused by heavy stoxrm runcff. These uneven surfaces
were readily correctable by surface blading, and there was no clear
evidence that these conditions had existed continuously-for any
long period or that the walkway on the north side generally was not
being reasonably maintained or xestoxed aftex storm pexiods.

Staff’s evidence shows identification in 1979 of the
absence of standard walkway conditions on the south side of this
track. Its evidence indicates follow-ups in 1981 and 1982 with
efforts to remedy administratively what it considered a deficiency
that could not be accepted. A fall injury somewhere on this same
branch line in 1983 triggered a 1984 staff inwestigatxon which led
to staff’s determination to pursue the walkway issue to a
conclusxon. There is clear evidence of staff’'s continued and
frustrated attempts to obtain action from SP’s local engineering

7 Because of ‘the apparent danger, SP agreed on April 26, 1985 to
;sgge a temporary timetable bulletin restriction. to read as
ollows: .

"Account drainage ditch adjacent.to trackeon

embankment (or south) side of track in area

between derail switch at Johns-Manville Plant

entrance and private road crossing, M{l

316, employees are not to detrain, entrain or

walk on embankment (oxr south) side of track. .
between J-M private-road crossing, Milepost e L
316, -and 59 “feet- wost of JhM'derail awitch.;,..:fﬁ““'
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representatives or through correspondence with higher echelon SP
management. And it is clear that these frustrations finally led to
this OII. '

Sstaff’s evidence included testimony relative to actual
switching operations observed at dusk on January 2,‘1985 by staff;
operations involving a typical l0-caz, 2-locomotive train switching
~empties” onto tracks which led off Switches. 2584 and 2587 into the
J-M plant. To accomplish this, given the particular configuration
of the tracks in that vicinity,8 it was staff’s opinion that
visual signals could feasibly be done only from the south side of
the track (the staff witness questioned the feasibility and
reliability of use of radios for those switching operations). As
the train would back to the west, a switchman at Switch 2584 would
signal by lantern fxom the south side of the track to the engineer
in his engine at the west end of the train to stop-the train. Then
the switchman would cross over to the noxrth side, line the switch
located there, cross back to the south side, and make lantern
signals to the engineexr who would cause the engine to push the cars
onto the desired track back eastwardly up to the J-M plant.

Further, staff’s evidence supported the contentions of
the staff and union that there always existed the possibility of
unexpected emergency developments, such as broken knuckles, air
leaks, and dragging equipment. It was argued that these¢ might
require trainmen to work from the south side of the track.

However, no evidence was presented by either staff or union that
any such emexrgency had ever.occurxred on this stretch of, track.

Staff’s evidence also showed:that SP had:relocated the
derail switch sometime early in 1984 to a new position 500 feet

8 TFrom the engine of a Io-car train puahinq up . to~the plant,‘h
the engineer cannot get a .line-of-sight -view of the 2584 o: 2587
switch targets from the l0-car marker. _ _
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west of its previous location on the noxth side of the track.
Staff argues that the derail switch necessarily applies to the
entire J-M plant which includes at least three car spots, and staff
applies its March~1, 1968 (Rev. June 10, 1974) clarification of
GO 118 to conclude that standard walkways are :equxred on bhoth
sides of the track 150 feet beyond the point of switch.s Since
SP has & walkway on one side only, it is staff’s contention that in
making this move SP committed an entirely new violation of GO 118.

And finally, staff presented evidence through witness
Schmutte that it would #echnically be possible to provide an 8-
foot, 6-inch space on the south side of the track, thus permitting
both an adequate\d&ain and a standaxd walkway. Schmutte would
accomplish this by installing approximately 640 feet of 36-inch
corrugated metal pipe, buried in four locations, with realignment
of the ex;sting drain ditch in other axeas, and over the ~drain pipe
he would place a walkway. His estimate of the cost of such a
project would be $25,000 complete.

The SP Pvidence

sp presented evidence designed to show that the railroad
could never have. prcvided a walkway meeting GO 118 standaxds along
the cliff base on the south side of the branch line track over the
half mile approach up the narrowing canyon- into the J-M plant.

9 That clarification of GO 118, applicable to Minimum Walkway
Standards for Industrial Trackage, states:

“Standard No. 6 walkways at turnouts and at car
spots will extend beyond the peint of switch
and its clear point and on each side of the car
spot, where applicable, a distance equal:
1 Car Spot = 50/ minimum, 2 Car Spots -~ 100~
minimum, and 3 or more Car Spots ~ 150°
minimum.” . (The Standard 6 walkway requires a .
_6=foot minimum from. outside rail on’ both sidos C
“'of the track.,) ° ,
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SP’s evidence also indicates that there was no intention to do so
when the track was laid down back in 1923. SP claims that its 17=-
foot right of way in the final and crucial 350-foot approach was
never wide enough to accommodate walkways on both sides, even when
the drainage ditch within the right of way is not taken into -
consideration. Although dual walkways would be theoretically
possible if the track could have had its centerline exactly in the
middle of the right of way, the track camnot be in the middle of
the 17-foot right of way up the canyon because of necéa;ary'ttack
curvature. SP’s evidence showed that various parts of right of way
are occupied by the naturally formed drainage ditch, which handles
not only heavy J-M plant runoff down the canyon, but also drainage
from the hill along the south side of the ditch. All this runoff
funnels down the 3% grade of the canyon westward. SP’s testimony
was that only at Switches 2584 and 2587 has SP provided GO 118
walkways on the south side of the track. SP asserts that west of
these switches the drain ditch precludes such walkways. The SP
testimony also demonstrated that at times heavy storm runoff simply
overflows the ditch area, crossing the track and the parallel road
to the noxth, washing out gravel and ballast materials, and eroding
the surfaces even north of the track. There was testimony that
during one witness’ tenure there was no semblance of any walkway on
the south side between 1959 and April 1963. He further testified
that conditions then were not unlike those prevailing today.
Assertedly, when switching operations tailed ocut west of the gate
to the old 10~ and 25=caxr markers, signaling was cuatomarzly'done
on the north side of the track where thexe was a- walkway :
provided.lo The testimony was that'duxing that po:iod ro injuries

10 This was facilitated at that time as to hand signals by the
fact Ehat there was a fireman in the cab o£ the locomctive to pass
signals. « _ . S _
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were reported, there were no break-in-two’s, no derailments or
undesirable emergencies, and that broken air hoses were no éroblem;
this despite the fact that tho earlier traffic volume pushing
empties up and pulling loaded cars down the 3-mile xun to Lompoc
was double today’s traffxc. Another witness, the current division
trainmaster, testified that during the past nine years the:e‘have
been no mechanical failures or break-in- twos . 11

SP readily conceded that the surface along the south side
of the track, except at Switches 2584 .and 2587, has not been, ‘and
today does not comstitute, a walkway complying with GO 118
standards. But SP asserts that this area is a nonconforming, pre-
April 29, 1963 track segment conditionally grandfathexed by GO 118.
SP witness Wlllzamson, former SP chief engineer and an SP
representatzve in the 1963 negotiations which led to—adoption of
GO 118, testified that the record of those negotiations and
exhibits show clearly that the adopted general oxder represented a
compromise among the Commission staff, the Califoznia railroad
industry, and certain union representatives; that a key component
in this compromise was the staff’s backing down from its earlier
proposals which would have required that all existing walkways be
brought up to GO 118 standards within three years. Wwilliamson
testified that the orxdex directs carriers to "pursue a program of
improvement of walkways in all switching axeas where a substantial
amount of switching is perfcrmed." According to Williamson, only
new comstructions, and all substantial reconbtrucﬁion (moxe than
50%) after April 29, 1963 were to be to the GO 118 atandaxds.u To
support his testimony the witness introduced certain draft proposed
general orders, which he alleged led to the final varsion adopted

11 But if there were, the trainmaster testified, there is'no
- problem, whethexr it be-a broken air hose, broken knuckle, or brake

rigging, which-couldnot 'be handled entirely*from thewnorth side
without going to the south side. ' - N ‘

- 24 -
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by the Commission. The result, the witness testified; was that
railroads were undex no duty to improve nonconform;ng track areas
where substantial amounts of switching were not performed. The
witness testified it was clear that the walkway standards adopted
were absolutely not to be "minimal~ or "minimam* standards as staff
here assexts, but rather were to be “reascnably safe and adequate
walkways adjacent to the tracks in all switching areas." The
witness testified that the railroads agreed to improve deficient
walkways in switching areas where employees were regularly on the
ground, but all other areas were exempted until they‘underwent a
50% reconstruction. In some of these nonswitching areas, because
of climatic ox geographic conditions, the witness testified, it was
impossible to provide walkways on one or sometimes both Sidesvof
the track, and Williamson stated he could recall no instance of the
Commission instituting an investigation such as in the present
instance. Williamson testified that the exception to
grandfathexing was to be found in paragraph 5 of GO lle'where,
after hearing, the Commission might oxdex elimination of an unsafe
walkway condition, but that for any such condition the railroad
might apply for a deviation.l2

In suppoxt of Williamson’s testimony, another SP witness
testified that on long stretches of track north of willits :
belonging to SP’s subsidiary, Northwestexrn Pacific, there are neo
walkways on either side, or only on one side, dual walkwaYs being
limited to yaxd trackage, switching areas, and aidings in the area
where men must reqularly be on the ground. This trackage includes
both main and branch lines. SP claims that although these tracks

12 His testimony was to the point that if staff complained, -
alleging a sexrious situation, the railroad would look at it. I£ N
the railroad agreed, they.would take.care of it: if.not, thay wouldf,‘m«
ask for -a.deviation, or -an-abandonment, . or. any~othor’opt£on they
might have before the Commission.x‘,ﬂ, _ R
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have been inspected over the years complaints filed have been
limited to switch or yard areas, and that this shows Staff does not
believe it has the authority to complain of walkwdy conditions in
other areas.®3 o «
SP introduced evidence to show that since the addition in
1978=79 of a run-around track within the J-M plant, SP’s engines
pull empties up from Lompoc into the plant area to the east end of
whatevexr plant track is to be used. The enginc then returns to the
rear of the train via the run-around track in orxder to begin
switching. The poiht of this evidence was to indicate there is no
need for any crew members to be on the ground south of the track
west of Switch 2584 for'switching. SP’s testimony was that its
personnel working this branch have all been,issued,personal radios
for use if needed, and that because of canyon chdrgctexistics
presont hero there is minimum radio interference and no bleed-over
probleh. Foxr the ré#trn‘run with 1oadeq carsf:ofLompoc;itégtiﬁppy

13 Staff rebuts SP’s argument by pointing out that staff time and
resouxce constraints, and access problems, require giving priority
to heavily used switching areas. The record shows that until 1978,
staff regularly conducted comprehensive GO 26-D-118 surveys of
substantial portions of railrocad trackage, but that budget
constraints and staff reductions reduced staff’s ability to conduct
such surveys. Three surveys in the record support staff’s
statements regarding its interpretation of GO 118. Each of these
surveys cited a number of main line deficiencies, and showed that
all substandard conditions were corrected. There is no evidence of
any discussion regarding whether "substantial switching” took
1:>l¢:u:el,1 with the exception of item 1089 relating to the White Hills
Branch.

NOTE: In survey GO 26D=-118/L74 (Exhibit 1), Items 1066, 1075, 1080,
1084, 1086, and 1098 are main line items. In survey GO 26D~

118/L74-S4 (Exhibit 1), Items 129, 138, 139, 141, and 142 are main
line items. In survey GO '26D-118/187 (Exhibit 37), Items 200,.107,

130, 132, 186, 191, 200,”205, 211, 229, 236, 240, and 247 axre main - -

line items. ~The circles around these items indicate;they were =~ ' -
Con‘ected‘. o [m.lgl; . R B . e R :, " ,.." _._)’.‘ V-:-: P ‘m—‘ "‘.‘.___;‘-".l Co v -

yat
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was that the return trains are made up east of either Switch 2584
or 2587 inside the plant area where there are walkways. Air tests
and train inspections are made there before the train proceeds out
and west to the derail. After the derail is relined, the train
p:oceeds to Lompoc. SP’s testimony was that no train membexr need
be on the ground west of the derail on either side, although a
walkway is provided on the noxth side.

SP also introduced testimony contravening staff’s
application of Standard 6. Staff would require walkways on both
sides of a track at a derail. SP’s testimony was that, while a
derail may technically be termed a "switch,” at a derail thexe is
no switching from a branch line to a diversion track, as there is
at a conventional switch, for the simple reason that at a derail
there is no diversion track. SP states that a derail is mexely a
protective device to derail cars in an emergendy:‘ All that is
needed is sufficient ground area at and on the side of the derail
stand in order for a crew membexr to be able to throw the target.l4
Only if there was a diversion track at the derail site would there
be any need for a crew member having to walk down the diversion
track off the branch line. Thus, SP insists tha:e is no '

14 The derail west of the gate to the J-M plant was installed in
either 1979 or 1980 to be able to derail any cars that might move
uncontrolled out of the plant down the canyon grade. It replaced
separately located derails on three different tracks up in the
plant. Initially it was installed on the south side of the track,
but then was xelocated to the north side of the track in oxder to
obviate any need for a crewman to be on the ground south of the
track to operate the derail stand. Even more recently, in order to
allow J-M to use its plant car mover in tailing out:of the’ plant:

" into the SP branch line absent SP personnel, the derail. stand was
again relocated, 4 caxr longths further-west but atill on’ tho ncrth
sxde of the track. :
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requirement for a walkway across the track from a derail stand, and
that Standard 6 of GO 118 does not apply to derxails X5

SP also provided testimony and exhibits relating to . its
consideration of various ways to provide both walkways. and drainage
in the area at issue. SP’s evidence was that it considered
installation of diversion conduits under the track to attempt
diversion of the J=-M plant runoff into a canyon-like ditch
paralleling the track and road on the north side of the canyon. It
considered shifting the tracks themselves, and also cutting back
the face of the southern hill facing the track so as to widen the
right of way. Its testimony was that these measures all would
necessarily involve other people’s property and entail substantial
expense without entirely resolving the problems. SP also testified
of the consideration given to installing a 30-inch pipe in the
drain ditch under a standard walkway. Its evidence was that such a
drain pipe could provide only for part of the runoff, mostly from
the plant area, but would leave the runoff from-the adjacent south
side cliff alongside the ditch to wash out any walkway. With
regard to the positioning of a walkway over a drain pipe SP offered
the testimony of its engineer witness Noori to rebut that of
staff’s witness Schmutte. Noori testified there just was :
insufficient space between track and cliff face; that a minimum 10
feet from track centerline would be required, not the 8§ feet, 6
inches assumed by Schmuatte. Noori pointed out that railroad design
practice required tbat any pipe trench would have to be .4 feet, &

15 SP presented testimony that the intent of its Rule 109
(formerly Rule 727) was to require walking inspections be performed
on trains that had been moving at speed on the mainline, after such
trains went inta a siding in order to be passed by another train..
Aot wallking Inspections were not to be performed when a train halts
merely tc reline x derail. Even when a mainline txain stops to- o
line a:switch:to-hsad -into a siding, no walking: inspection 1.5
required mtil g.ﬁ:g: the train has.gone. into the sid.f.nq- RS
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inches deep in order to provide the necessary 18 inches of cover
below bottom line of the ties to top of the pipe. Schmutte assumed
a 2-inch cover would suffice. Noori testified this cover is
required both to support the pipe itself and to allow track
maintenance. Noori fuxther testified that such a ditch requires a
one-to-one slope or an expensive interlocking sheet metal pipe
shoring system. Noori alsc testified that a concrete runoff gutter
to accommodate the cliff side runoff waters would have to surmount
any continuous drain pipe installation. in the ditch- in oxdex to-
prevent runoff from the cliff sides merely scouring away any
walkway that might be installed atop the pipe

Jndxcial Resolution of the

SP solicited, and received from the chief counsel ¢f the
Federal Railrcad Administration, an advisory lettex containing that
counsel’s statement that it was his view that the subject mattex
pertaining to walkway requirements contained in Califormia‘’s GO 118
had been preempted by federal xrules and official federal
pronouncements. On May 15, 1986 SP filed a complaint in U.S.
District Court against this Commission, and asserted these views.
On November 3, 1986 the District Court ruled in favor of this
Commission and against SP, concluding that the Commission’s safety
jurisdiction relative to walkways had not been preempted and that
GO 118 did not constitute an unconstitutional burden upon
interstate commexrce (Southexn Pacific Transportation Company v.

Public Utilities Commission (N.D. Cal. 1986) 647 F.Supp. 1220). SP
thereupon appealed, and in a brief decision (No. 86-2983) issued

June 30, 1987 the Ninth Circuit Court of Appeals affirmed tho
docinion of the District Court. As Novembex 130, 1967 (the Linal
day for any appeal to the U.S. Supreme Court) passed wirhout ER
£filing an appeal, the District Court decision, as affirmed by‘the
Ninth Circuit Court -of -Appeals, became final. This Commission
continues to have railroad walkway aafety jurisdiction, and,the
provisions of GO-llB'have not been: preempted. R L
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Differing Vi ¢ w GO 118 F ¢

The differing conceptions of what was intended by the
Commission held by oux Railxoad Operations and Safety Branch, the
Railroads, and the unions continue to cause friction, and are
inimical to attainment of what must be the common goal - promotion
of railroad worker’s safety. That underlying question demands a
definitive answer.

Staff asserts that GO ll8rrequires railroads to provide
walkways meeting the appropriate standard on all trackage sidings,
switches, yards, etc. throughout California; that there were and
are no provisions to "grandfather in," or exempt, pre-existing
conditions. Staff’s view is that GO 118 standards. are "minimum
standards" applicable everywhere after the effective date of the
general ordexr. Staff contends that "pre-1963 walkway conditions
are not forever exempt from upgrading, even if reconstruction does
not take place,” basing that argument on the language in GO 118
that each railrocad "shall pursue a program of improvement of
walkways in all switching areas where a substantial amount of
switching is performed, along its main, branch and industrial
trackage toward substantial conformity with its standards filed
with the Commission pursuant to this order.*

The unions basically are in agreement with staff.

On the other hand, SP contends that a nonconforming
walkway is not necessarily a GO 118 violation; that it may well be
a "grandfathered” area which the railroad is under no past or
present duty to improve either (1) until a new walkway in that area
is constructed, or (2) until an existing walkway in that area is
reconstructed, or (3) unless "a substantial amount of switching is
performed” on thnt track, or (4) the Commission, aftex hearing,
orders upgradinq of that spocitic nonconio:ming walkwuy to the. GO
standard to elimina:o an nnsafe ualkway condition that has-beon '
xdenmifxed. « o S e o




1.85-01-002, A.85-03-052 ALJ/JBW/jt/fnh *

It is useful to remember that GO 118 was essentially a
compromise between what the Transportation Division staff of that
time and the railroad unions uxged for adoption, and what the
railroads contended would be economically feasible and possible to
live with. As is customary in such situations, no party got all it
wanted. Today the positions of the parties in these proceedings
continue to reflect these 1963 divisions.

We will begin by reemphasizing what we have stated nfany
times before:

*The Commission has the responsibility to
‘xequire every public utility to construct,
maintain, and operate its line, plant, system,
equipment, apparatus, tracks, and premises in
sudh manfer ar Lo prométe and mafeguard the
health and safety of Iits employeeslgugassengers,
customers, and the public, ...” ( lie
vtilities Code § 768, see also §§ 761, 762.)
GOs 26-~D and 118 were adopted to protect the
health and safety of railroad employees.”
(D.93105, Re: Unieon Pacific Railroad Company 6
CPUC 2d 196, 205 (1l98l); See also D.83~10-030,
___cpuc 2d ___ (1983) Slir Opinion at pp.
1l-12; and D.86~02-058, __ CPUC 2d __ (1986)
Slip Opinion at p- 30.) |

A passage from Dnited Transportation Union v, Southexn
Racific Transportation Companv, D.84-08-122, ___ CPUC 2d ___,
(1984) (Slip Opinion at 3), concerning walkway safety is also worth
repeating: :

Safety, as relative here, simply means such
freedom from danger to life, health, and
welfaxe as the nature of the employment, and
the place of employment, will reasonably
permit. An employer has a duty to provide his
employees a safe place to work. This does not
mean the absolute elimination of danger, hut
does means that the place of work be as secure
as the exercise of reasonable care by the
employer can make and keep it. The duty is a
continuing one. It does not suffice that the
employer merely put the place of work in a
reasonably safe condition once and then allow
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it to deteriorxate or fail to maintain it. It

must reasonably be kept continucusly a safe-

place to work. And such a duty is as ‘

applicable to a railroad roadbed as to a

machine- shop.

The Commission’s specific power to xequire railroads to
provide standard adequate walkways is based primarily on PU Code
$ 768, which authoxizes the Commission to require railroads to
construct, maintain, and operate their facilities in a manner so as
to promote and safeguard the health and safety of railroad
employees. Section 768 gives the Commission the power to establish

"uniform or other standards of conmstruction and ‘equipment, and to
require the performance of any other act which the health and
safety of its employees and the public may demand.” PU Code §§ 761
and 762 xeinforce § 768 by requiring the Commission te act if a
hearing reveals that a utility is operating in an unsafe manner.

Adoétion of GO 118 and approval of the accompanying
uniform walkway standards did not alter the Commission’s authority
or duty to ensure walkway safety. It did, however, establish
standards for what are presumed to be safe walkways.

In this proceeding, we are primarily concerned with the
safety of workers in the area at issue. Because compliance with
GO 118 creates a presumption that walkway conditions are safe, it
is important to determine whether SP’s White Hills ‘Branch Line
leading into the J-M plant complies with that general order. Once
this determination is made, we can take the next step of
determining whether SP has adequately justified the need for a
deviation and demonstrated that such a deviation could be granted
without jeopardizing worker safety. We can also determine whether
additional measures need to be taken in ordexr to ensure workexr
safety.

sue o
- We..will now interpret GO 118 .and apply it to the facts
before us. The language appearing in'the preamble and seven -
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paragraphs of provisions which follow the preamble is not as clear
as it might be. We will give the general order its plain meaning
wherever pessible. Where ambigquity exists, we will interpret the
genexal order in accord with the rules of statutory construction.

Qur goal is to intexrpret GO 118 in a manner that is
entirely consistent with both the procedural history of the general
order which is amply documented both in our present proceeding and
the recoxds of C.7306, the investigative vehicle which led in 1963
to adoption of GO 118, and with PU Code §§ 768, 761, and 762, the
statutes that GO 118 is designed to help implement.

At this point, it is helpful to ask: “"What obligations
does GO 118 place om SP"? GO 118 requires, most pertinently:

1. That SP shall "file its standards for the
construction, reconstruction and for the
subsequent maintenance of walkways adjacent
to its tracks as hereinafter required ...
‘and shall hereafter, in the construction
and reconstruction of its tracks and
walkways, observe its standards filed with
the Commission in accordance with the :
provisions of this order.* (Preamble to
GO 118.)

That SP’s “"standards...for the construction
or recomstruction of walkways adjacent to
its tracks shall be filed with the '
Commission for its approval not latex than
thirty days after the effective date of
this order.” (Paragraph 1 of GO 118.)

That SP shall file standards which provide
for "reasonably safe and adequate walkways
adjacent to its track in all switching -
arxeas, and shall provide that all such
walkways shall be maintained and kept
reasonably free from vegetation as may be
appropriate to prevailing conditions, and
shall provide for abatement of weeds and
brush adjacent to walkways as necessary to
prevent the growth of objectionable =
u‘vogetation*encroaching3upon“auch:walkways;"
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That SP "pursue a program of Improvement of
walkways in all switching areas where a
substantial amount of switching is
performed, along its main, branch and
industrial trackage toward substantial
conformity with its standaxds filed with
the Commission pursuant to this ordex.”
(Paragraph 6 of GO 118.)

Relevant to other issues raised by the present proceedings, GO 118

also provides that:

1. ~The Commission, after hearing, may order
the railroad corporation to eliminate any
unsafe walkway condition and may specify
such reasonable time within which the
improvement shall be completed as may be
appropriate under the circumstances.”
(Paragraph S of GO 118.)

2. “Deviations from the f;led standarxds or the
provis;ons of this order may be authorized
by the Commission for any specific
installation for good cause upon
application by a railroad corporation;
which application shall include a full
statement of the conditions which prevail
at the time and place involved, and the
reasons why deviation is deemed
necessary.” (Paragraph 7 of GO 1l18.)
in 1963, there were substantial segments of each
railroad’s system that failed to meet the railroad’s filed
standards. GO 118 did not require that all tracks be brought into
compliance with the filed walkway standards immediately, ox by any
set date. Instead, the general order established a two part
- program for compliance with the standards. First, the preamble to
GO 118 makes c¢lear that railroads must, after the effective date of
the general order, obsexve the standards they filed with the
Cormission as required by GO 118 “~hereafter, in the coastruction

and reconstruction of its tracks and walkwayz.‘ Second, Paxagraph

6 of GO 118 requires railroads.to pursue a prog:am o£ improvement
of walkways in certain aroas, without xeqard for whothor trackz and
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walkways are constructed or reconstructed in these areas aftexr the
effective date of the general order.

Requi:ements Applicable to Tracks and
sten W.

Perhaps the most important ambiguity:in GO 118 concerns
the need for improvements to walkways on ttacksAalready in
existence when the general order was adopted. Paragraph 6 iz not a
model of clarity, and bas been interpreted one way-by the staff,
and another way by SP.

Paragraph 6 reads as follows-

6. Each railroad corporation operating within
the State shall pursue a pro am of
improvement of walkways in all switching
areas where a substantial amount of
switching is performed, along its main,
branch and industrial trackage toward ‘
substantial conformity with its standards
'£iéed with the Commission pursuant to this
oxder.

-

SP believes that Paragraph 6 requires only that the

railroad must develop a program for improving walkways in areas
where substantial switching occurs, and that there is no
requirement that the railroad bring other areas into compliance
with walkway standards until walkways in those areas are either
constructed or reconstructed.

‘Staff, on the other hand, believes that Paragraph 6
requires a program for improvement of walkways not only in areas of
substantial switching, but alsoc *,along main, branch and industrial
tracks."” ' " '

SP notes that during negotiations over the language of
Paragraph 6, language proposed by the staff which required that
railroads bring all tracks into compliance with Go”lla'standards‘
within 3 years was replaced by language that did not specify'any
date by~which complianca’wns xequixed. SP also notos the inaertion -
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©f the phrase *whexe a substantial amount of switching is
performed, " after the words "switching areas." '

Staff notes that SP’s interpretation of Paragraph 6
ignores the comma and the words "along its main, branch and
industrial trackage" that follow the reference to switching areas.
Staff witness x;ng testif;ed that the staff’s long-standing
xnte:pretatzon of this paragraph is that improvements must be
undertaken in switching axeas and along its main, branch and
industrial trackage.

The type and scope of the improvement program required by
Paragraph 6 is clearly ambiguous.

Where a statute is theoretically capable of more ‘than one
construction, we must choose that which most comports with the

intent of the Legislature. (Qalifornia Manufacturers’ Association
v. Public Utilities Commission, 24 C 3d 836, 844 (1979).) The same

principle applies to our general orders. In the present
proceeding, both the legislative historxy of GO 118 and the wider
historical circumstances of its enactment are legitimate and
valuable aids in divining the general ordex’s purpose, (Id.)

As the contents of the file in C.7306, of which the ALJ
took official notice, reveal, during the 1959 regular session of
the California Legislature there were numerous bills relating to
the health and safety of railxoad employees before the Assembly.
These bills were referred to committee for interim study, and after
hearings, a committee repoxt in essence urged that the subject
matter be referred to the Public Utilities Commission for possible
disposition through issuance of a general order. Subsequently,
numerous informal complaints were received by our staff from
railroad workexrs concermed with inadequacies of walkways adjacent
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to railroad tracks. 16 The Transportation Division staff of that

day prepared a proposed genexal order. On May 22, 1961 this draft
order was circulated for comment to the railroads and the
respective railroad unions. The draft order contained proposed
regqulations to govern the construction, reconstruction, and
maintenance of walkways adjacent to railroad trackage;‘ The
preamble paragraphs referred to these proposals as "minimum
standards, " and would have required that compliant walkways be-
provided adjacent to all trxacks not later than December 31, 1965.

The unions responding were generally in favor of the
propesed general order, although there were also objections to
deferring compliance to December 31, 1965. The railroads objected
to adoption of any gemeral order, insisting that no accident
recozxds existed which could directly attribute any accident to
unsafe underfoot conditions; they ascribed many of the tripping and
falling incidents of recoxrd to the carelessness of those involved.
While insisting that they believed in providing safe places to work
in yards, at sidings, and at switches, they could see no need to
provide walkways on open trackage between stations and sidings.
Finally, they contended that the proposed general order would be an
economic disaster for the railxocads.

On Maxch 27, 1962 the Commissjion issued its OIX into
whether a general oxder should be adopted, accompanied by
essentially the same draft genmeral order circulated earlier. The
carriers made it clear that they would oppose the proposed general

16 In the hearing in which the compromise proposed general order
was presented to the Commission, Staff witness Carlock testified
that during the eight years preceding 1963, the Commission received
an average of 14 such complaints a month. [C.7306 TR 106-107.]
Exhibits 2 and 3 in that proceeding constitute, respectively, a
"Recapitulation of Informal Complaints and Related Matters ‘
Pertaining to Walkways and Vegetation Along Railroad Tracks for
Period 1954-1963," and a supplemental recapitulation of such
complaints in the Los Angeles area for 19 -1963-y, L

Za7 -
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order with every legal avenue available. Eventually, the parties
agreed to work toward master standards acceptable to all. While
progress was slow, compromises were hammered out. o

On November 27, 1962, railrocads, unions, and staff agreed
upon "Standards for Construction and Reconstruction of Walkways and
Maintenance Thereof.” It was not until some time later that a
final version of the general order itself was agxeed upon.

In D.65208 issued on April 9, 1963, the Commission noted:

*As a result of the studies and understandings
reached during the conferences with respondents
and with some of the interested parties, there
was drafted by the Commission’s COperations and
Safety Section a proposed general order on this
subject which was introduced at the hearing and
identified as Exhibit No. 7. Also received in
evidence was Exhibit No. 8, setting forth
standards to be filed by the railroads with the
Commission in the event that the proposed :
general order, Exhibit No. 7, was adopted by
the Commission.

*The staff introduced evidence of the need for
the proposed gemeral order and that .it is
required for the safety of railroad personnel
and the public. The respondents deferred
cross—examination and presented no testimony on
the understanding hereinafter mentioned.

"The position of the respondents genexally was
that there is no necessity for any general
order regarding the subject mattexr; however, if
the Commission deems it advisable to adopt the
proposed general ordex, Exhibit No. 7, they
would be willing to file standards with the
Commission conforming to those set forth in
Exhibit No. 8; but if the Commisasion does not
adopt the proposed requlations, they would want
to have this matter reopened and be heard fully
on the merits of any revisions to the proposed

~ general order or.of any other general orxder .
pertaining to the subject matter. The matter

" was- submitted upon such nnderstanding by all '@

the parties.” - o v ol e T

" L ) )
PR e PR
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The Commission went on to state that it found that "these proposed
regulations and the Standards for Constxuction and Reconstruction
of Walkways and Maintenance Thereof pxesented by the railroads as
Exhibit 8 provide a reasconable standard of safety for railroad
employees, passengers and customers of common carriers and the-
public in general.” The Commission then adopted the proposed
general ordexr introduced as Exhibit 7. Exhibit 7 thereupon became

GO 118, and the railroads thereafte: fozmnlly'filed the 6 standards

set forth in Exh;b;t 8.

The historical context of the adoption of Go 118 shows
that 1) the Commission was acting in rxesponse to legislative
pressure to consider a general oxrder designed to protect railroad
workers from the hazards of their employment, and in response to
informal compla;nts by railrcad workers alleging the existence of
unsafe walkways standards, and 2) it believed that GO 118 and the
specific standards accompanying it provided a reasonsable standard
of safety for railroad employees and others.

Subsequent Commission decisions make clear that GO 118
was adopted to protect. railroad workexs. In uwjig_
Railreoad Company, 6 CPUC 2d 196, 205 (198l1), the Commission stated:

"The Comrission has the responsibility to
‘require every public utility to construct,
maintain, and operate its ... system,
equipment, apparatus, tracks, and premises in
such a2 manner as to promote and safequard the
bealth and safety of its employees... and the
public,... (Public Utilities Code § 768, see
also §§ 761, 762.) GOs 26-D and 118 were’
adopted to protect the health and safety of
railroad employees.”

See_alse, D-83-10-030, MMMW
Taxd, __CPUC 2d __ , (1983) S.lm_mm at pp- ll-12; m
D.86-02-958, Re

Yaxd, __ CPUC 24 ___ (1986) ﬁlig;Qpin;gn at 30.~ Thus, an
Lnte:p:etation of the general order which doos not provide for a
reasonable standard of safety is contrary to. tho logislative
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intent. These decisions, however, provide little guidance
regarding the meaning of Paragraph 6. '

SP believes that the details of the 1963 negotiations
support its J.nterpretat.xon of Paragraph 6. On the other hand,
staff has consutently :.m:expreted Paragra.ph. 6 as requiring that
railroads develop a program for improvement of walkway conditions
along all tracks in existence:-when GO 118 was‘adopi:ed..

Different parties to a compromise such as GO 118 have by
definition agreed to the: langquage of the compromise, but there is
no guarantee that the parties: agree about what th._:t language means.
That is clearly the case here.. It is evident that after 25 years
GO 118 Paragxraph 6 still causes confusion.

In light of the above discussion, we believe it is best
to convene a proceeding for the narrow purposes of determining what
actions railroads should be: required to take to improve walkways
along tracks and switching: areas precdsting the adoption of GO 118,
and when those actions: muat: occur.

We hope that the: proceeding we initiate can provide a
forum for staff, railroads, and railroad workers and theixr
representatives to cooperats: to ch'velop a model walkway improvement
program setting appropriate: priorities for walkway improvement and
developing cost effective safety solutions, in order to decrease
the most risk for the- least. cost in the least time.

We expect that: the: OIL will address at least the
following questions=x

1. %To what extent,. as of the effect..f.ve date of
this order,, ara walkways complying with GO 118
standardwe ixr. e:d.mt:ame along all pre-Go 118
trachsZ

What are the: es:timated. costs associated with
establishing complying walkways along all pre-
‘GO 11 tm::kn: that do not.presently’ have .
camplyling: walkways? o




1.85-01-002, A.85-03-052" ALY/JBW/Jt/fah *

.Should the program for improvement include all
pre-GO 118. tracks or just. those in switching
axreas? ~ h

If the program is limited to- switching. areas.
where substantial switching occurs, how should
the phrase "where substantial switching
occurs” be defined?

Should the- program for improvement include-
something more than switching: areas but
something less than all pre-GO- 118 tracks?
That is, should it also- include-other areas
where railroad workexrs are frequently in need
of safe footing? 1If so, what other pre-GO 118
tracks should be subject to the program for
improvement?

Should the program for improvement set
priorities for remedying walkway conditions in
switching areas first and then improving other
areas as time and resources permit? .

Should any priorities be set on the basis of
accident frequencies, cost effectiveness of
potential improvements or a combination of
‘these two factors?  How could this be done?

what time frame, if any, should gbvern the.
program for improvement?

To what extent, if any, have railroads
improved walkway conditions along pre-GO 118
main, branch and industrial tracks?

Should the program for improvement require
actual compliance or merely "substantial -
conformity* with GO 118 standards with regaxrd
to walkways subject to the program for
improvement? .

If "substantial conformity” is required,
rather than actual c¢ompliance, then how could.
the term "substantial conformity” be defined-
. 80 that -the program for improvement can be.
‘enforceable? ~ - UL oL
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All railroads will be required to file with the Commission walkway
improvement programs conforming with the :equxrements developed in
this proceeding.

. - - n -

Staff and SP also disagree as to whether GO 118 imposes
"minimum* standards ox "reasonable™ standaxds for railroad walkways.
SP notes that at least ome early version of GO 118 which was
proposed by staff but not adopted by the Commission included the
phreée "minimum standards,® and that the general order itself refers
simply to "standards.” This is true. Staff, however, notes that
while the general order itself may refer simply to standards, the
standards the railroads agreed to file with the Commission as part
. of the GO 118 compromise refer to "minimum” walkway measurements.
The record in C.7306 shows that the word "minimum* was dropped from
the GO 118 preamble only when the railroads accepted the staff’s
proposed standards with their "minimum® measurement language. Since
SP is bound to observe these walkway standards, SP’s walkways must
at least meet the minimum measurements set forth therein.

Staff’s position is correct. D.65208 makes clear that the
Commission was well aware of the specific standards the railxoads
agreed to file in compliance with GO 118 at the time GO 118 was
adopted. That decision noted the position of the railroads that:

“there is no necessity for any general order
regarding the subject mattexr; however, if the
Commission deems it advisable to adopt the
proposed general order, Exhibit No. 7, they
would be willing to file standards with the
Commission conforming to theose set forth in
Exhibit No. 8;..." and went on to state that
"The Commission finds that these proposed
regulet;ons

W

rovide a xreasonable standard of safety
for railroad employees, passengers and
customers of common carriers and the. lic in . |
. ..general.-". . {De 6?238, 60 PUC, 756, at. 7 (1963)_- g
L ( 1 [ . II I ‘ R

Haie
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The standazxds filed by the railroads contain track cross-section and
plan view diagrams which specify minimum walkway lengths and widths.
Bvery distance speciflied in standaxds 1 thxough 6 is followed by the
word “minimum,” or the abbreviation "min.*

The preamble to GO 118 requires railroads to-observe the
standards they filed in compliance with the general ordexr.

Whether the "minimum® distances set forth in the standards filed by
SP are considered “"minimum atandards’ or minimum.measurements
contained in ‘reasonable’ standards” makes no-difierence in texrms of
the compliance requ;red. SP must observe the walkway‘standards it
filed in compliance with GO 118.

We note that SP’s own witness, Willxamson, conceded that
where the standards of GO 118 applied they-were minimum standards
[TR 595] = his main contention was that these standards did not .
apply to most pre-existing walkway conditions.

Application of GO 118 to

the Pxesent Situation

In the present case, SP does not dispute the. | .
applicability of GO 118 standaxds to the White Hills Branch Line
walkways which have been constructed ox reconstructed after GO 118
became effective in 1963. It acknowledges that in 1963 there were
essentially no walkways south of the tracks, but that walkways wexe
constructed thereafter on an intermittent basis as washed out
sections of roadbed and ballast were replaced during maintenance
operations. SP witness Mahon testified that SP commonly replaced
two or three 40-foot sections of subballast, ballast and £ill,
approximately 3 feet wide, from underneath the rail to the bottom
of the south side d{tch. Mr. Mahon testified that there are
walkways south of switches 2584 and 2587. SP claims that there has
never been a continuous walkway, that GO 118 does not require the .
construction of new walkways where none ex;sted befo:e, and” that it
makes little sense for the railroad to maintain inte:mittent
stretches of walkway interspersed by sections where SP believes no'-'

. ’
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compliance with GO- 118 standards is necessary. Staff contends that
SP’s intermittent replacement of storm damaged roadbed and
construction and/or reconstruction of south side walkways
ultimately amounted to construction and/or reconstruction of
walkway,s along the south. side of the entire portion of the branch
line in question. These: post~1363 walkways clearly invoke GO 118
standards. Even if cerxtain. areas. south of the tracks never had
walkways, Staff argues, SP has violated its Paragraph 6 obligation
to- engage in a program for bringing its main, branch, and
industrial track into substantial compliance with GO 118 standards.

To the extent the SP tracks, switch installations, or
walkways in the final half mile leading up to the J-M gate are new
since 1963, or have been "reconstructed" since 1963, SP is clearly
under an obligation to provide GO 118 standaxd walkways in the
absence of a deviation. The track up the canyon approach was
installed circa 1923. with steadily declining usage because of
lost custom from txucking inroads, none of the 3.7-mile branch line
itself had been reconstructed. However, the derail switch has been
relocated twice, and the roadbed underlying sections of the track
has been reconstructed after heavy storms washed it from under the
tracks. It is not necessary for a railroad to replace at least 50%
of materials on the entire branch line in order to invoke GO 118
standards, it is sufficient that any segment of track or walkway
has been xeconstructed. Furthermore, the evidence clearly shows
that while there were no walkways on the south side of the tracks
in 1963, some such walkways were constructed thereafter in
conjunction with maintenance activities. Under the preamble to
GO- 118, these post-1963 walkways must conform to GO-1ll8 standards.

The Dexail Switch I ,

We will now determine which standards apply to the derail
installed in 1979-1980 west of Switch 2584, which originally had
its switch stand and-target located on. t.he south side of the t::ack.
This derail replaced others located up msido tho J-x plant <
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Subsequently, the switch stand and target was moved across to the
north side of the track where there always has been an adequate
walkway. SP’s stated reason was to remove any need at any time for
crew members to be on the south side of the track.  Still later the

derail was moved further west of Switch 2584. The switch stand and

target remains on the north side of the track.

These relocations certainly constituted either
"constructions"” or “"recoastructions,” and thus they invoke the
railroad’s obligations under GO 118 to. observe GO 118 standards in
doing the work. The question then becomes, which standards?

Staff contends Standard 6 applies to the derail and
assexrts that SP did not adhere to that standaxd. Staff contends
that a derail is a "switching area," and would apply its Maxch 1,
1968 (Rev. June 10, 1974) ~Clarification of General Oxrdex No. 118"
to conclude that standard walkways were xogquired for both sides of
the track in advance of and beyond the * witeh,” a distance -of 150
feet; as they are "locations where operating conditions regqulaxly
require members of the train crew to be on the ground." SP
strongly disputed this, in turn contending that a derail is only
texrmed a "switch" technically; that at a dmrail there is no
switching from a branch line to a diversion track; that there is no
turnout, and car spots do not apply. A derall, S$P states, is
merely a protective device to derail cars off the track unto the
ground in an emergency. SP contends that all that GO ll8 requires
is a safe and sufficient area on the side of the track where the
derail target is sited to be able to safely throw it. Staff
counters this view by peointing out that it is the usual and-
preferred practice for trainworkers to signal to the engineer and
dismount from the side of the locomotive where the engineer can

easily see them. When arriving at the Manville plant, the ergineer
is on the side of the locomotive opposite the deruil switch and- in .

order to stay in:view of the. engineer, a txainwozker nust 0pexate
from the ditch side. © .- . ST AR e U e
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We agree with staff that a derail is indeed a switch for
the purposes of GO 118. The railrocad, in numerous exhibits and
testimony, refers to the "derail switch." The derail is a device
designed to let trains pass when set in one position, but to divert
runaway train cars to an ¢off track location when set in a second
position. The *lining” and "re-lining" of the dexail switch
requires the use of a switch stand and target similax to that used
on other switches. SP witnesses Williamson and G:.les testified
that there is no practical difference between the‘dera.:.l and other
switches from the standpoint of the worker using the switch,
although they pointed out that the use of certain other switches
might reqm.':'e- additioml follow-up activi.ty evidem:ly not required
here.

A primary purpose of the GO 118 standards for areas where
switching occurs is to provide workers with a safe ploce to stand
when cperating a switch and controlling the movoment of trains.
The meed: for compliance does not depend on the type of switch or
the frequency of switch use, but rxather on the need to protect
workers when the switch is used.

In this case, the evidence shows that trainworkezrs line,
and reline, the derail switch at least twice a day, in conjunction
with the daily train to the J-M plant. Workers using the derail
switch at. issue need safe footing.

Given these facts, we find no good reason to distinguish
betweer the: derail and other switches. We find that GO 118
standaxds for switching areas apply to locations whero derails are
used.

Standard 6, advocated by staff, applies to areas where
switching is performed to divert train cars to diversion tracks or
to car spots tracks.  Walkways in such areas are required on both
sidesof:h&tzackinordertoinspoctcm halted there. But the
fall Ieng::h:, ax orpposod. to wid.th, o£ a Standard 6 walkway i not
des::.gnod: fo:r: deza.ﬂ. s:!;tua.t.tona whoro tho only a.ctivj:ty a'.nvolvea the'

-
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lining of the dexrail and none of the activity usuélly'involved in
the diversion of cars onto other tracks. Walking inspections are
not performed when a train- Ls halted merely to line a derail. And
no one would normally be on the ground. at any appreciable distance
in the area preceding. or beyond the derail during. the lining or
relining of a derzil. We find that Standard 6. is appropriate as
far as the width of the walkway at a derail is concerned, but not
the length, if the arxea is not otherwise a switching area or
railroad yard. The standards do not establish a reasonable length
before and beyond the switch in the case of a derail.

Given oux resolution of SP’s deviation,request, and. g;ven
the fact that there appears to be an adequate walkway complying
with all GO 118 switching area standards (Standards 3, 5, and 6) on
the north side of the track where the switch stand and target is
located and where workers need to be to opexate the switch, we need:
not now determine prec;sely what walkway is required south of the
derail switch. | K .

An interesting question arises with regard to the state
‘of the south side walkway at the first location the derail was
moved to after the three derails were removed from tracks within
the J-M plant. Because this first move required reconstruction of
tracks and walkways, it invoked GO 118 walkway standards. The
record does not xeveal the present state of the walkways at this
location, but we note that unless those walkways conform to the
appropriate standard, SP is in violation of GO 118.

Sheuld the Commission Grant a Deviation?

Having completed hearing, and having arrived at a
determination that staff has demonstrated conclubively~that the
drainage ditch area on the south side of the track cannot as
presently coanstituted be considered a safa walkway; posing as it
does a severe haza:d to-any employoe who migh: antar that axea, we

next turn to the question whethe: the COmmisaion should oxder sp- to o

eliminate this potentially unsafe condition and 3et a specific timeﬁiV
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for compliance. Or, as requested by SP’s deviation application in
this consolidated proceeding, should the Commission authorize a
deviation for this specific installation?

These questions lead us to considexation of the
fundamental issuve: Has SP provided its workers with a safe place
to work on the White Hills Branch line leading to the Manville
Plant? And., if so, has SP demonstrated the need for a deviation
from GO 118 walkway standards along the scuth side of the lcst half
mile of the White Hills Branch Line lead;ng to the J-M plant?

SP requests a deviation under Paragraph 7 of GO 118,
which provides that:

"Deviations from the filed standards or the

provisions of this oxder may be authorized by

the Commission for any specific installatien

for good cause upon apglxcation by a railroad

corporation; which application shall include a

full statement of the conditions which prevail

at the time and place involved, and the reasons

why deviation is deemed necessary.”

In addition to arguing that the maintenance of an
intermittent south side walkway is impractical, SP insists that no
walkway at all is necessary on the south side; that the roadway on
the north side is fully‘adequate and has and is being maintained;
and that the north side walkway provides a safe area for the
minimal work on the ground that is required. SP’s tea;iﬁony‘wns
that there is nothing about operating the daily train to J-M that
requires employees to be on the ground on that south side; that
crews have been assigned radios to facilitate north side switching;
that its crew members have been ordered not to be in that area;
that signs have been posted reminding them of this order; and that
the same instructions ‘have been incorporated in their general
order. The railroad insists there is no advan:age, no convenience,
no switching, and po, work that -need bo dono thero or that.could
advantageoualy be done thero. It strongly objects to beinq

requixed to provide what it po:ceivou to be an oxponsivo and
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impractical (given the nature of the axea) walkway in an area where
none is needed: a requirement, it states, that would merely result
in a wasteful and inefficient allocation of resources with no
measurable benefits. SPVsuggests.that staff’s basic antagonism to
a deviation is.driven by a primary motivation not to. accede to any
deviation, anytime, anywhere, regardless of provisions parxagraph 7
of GO 118, because it'feels deviations are undesirable events which
dilute the safety standards based on. economic factors.

Staff objects to any deviation, arguing that 'devietions
should be granted only in emergency situvations with the ultimate
attempt to restore the walkways." Staff would reserve_permanent
deviations, such as SP seeks here, only to extreme circumstances,
and citing oux- SP Fresno Yaxd Case (D.86-02-058, Slip Opinion at
p- 30), would not let financial consideretiona determine where
worker safety is at issue. :

Staff disagrees with SP’ s~contention that workexrs need
never be on the south side of the tracks. Staff notes that while
SP witness Giles testified that every problem that arises on the
south side could be fixed from the north side of the track, his
proposed methods include working on cars while standing completely
between the rails and cr&wl;ng underneath cars. Staff witness
Harwood pointed out that these are risky maneuvers which could moxe
safely be undextaken if the train crew were able to work on both
sides of the train.

Staff observes that the daily train typically arrives in
daylxght but leaves in the twilight or dark when lighting
conditions are poor. In addition, the crews must work quickly to
keep on schedule.’ These conditions exacerbate the dange:s of
working on the White Hills Branch. Staff infors thet workexrs need
all the safety help they can get.

' Staff’fears that notwithztanding orders, employees might
be tempted to or inndvertently cross to the south aide to work.u

Staff notes thet'bofore SP’'s order p:ohibitinq employees trem beiegf
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on the south side of the track, trainmen were observed signaling
from the south side. Staff points out that these trainmen must
have found a south side location useful in caxrymng out their
duties.

Staff witness King, with ten years,of railzoad
experience, testified that ralilroad workers detraining for
switching- operations instinctively exit the train in such a way
that they can maintain. visual contact with.the engineexr at all
times. On the White Hills Branch, King testified, this would be
the south side of the tracks. : x -

King also presented numerous Federal Railzoad
Administration reports describing accidents in which experienced
railroad workers were killed in arxeas of obvious hazard thct-they‘
were prohibited from occupying. .

Staff notes that human error does occur, and rules will
not prevent it; that good walkways do not prevent errors. from
occurring, but they reduce the seriousness of the consequences of a
single misstep.

Do the conditions cited by SP in support of its
application for a deviation justify a deviation? Orx do staff’s
criticisms compel us to deny SP‘s deviation request. A closer look
at the conditions and staff’s rebuttal is necessary Before we
take that look, we will explain the principles we will apply in
evaluating deviation requests.

First, we will never grant a deviation from GO 1ll8 when
to do so would have an adverse impact on worker safety. Such
action would be contraxry to our PU Code § 768 mandate to make sure
railroad operations are conducted safely.

Second, we expect deviation requests to be hased on a
comprehensive statement of the conditions which prevail at the time
and place involved, and-the reasons why deviation is deemed
necessaxy. This comprehensive statement is required by'GO 118
Paragraph 7. The more comprehenzive thia statemonz is, tho easier'.:,
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it is for us to evaluate the deviation request. We do not look
favorably on vagque assertions of physical impossibility ox
financial impracticality.

Third, we will stazxt with the assumptions that safe
walkways are necessary along both sides of all tracks, and that
walkways in compliance with GO 118 standards. are reasonably safe.
We will not start with the assumption that the provision of safe
walkways along one side of a track obviates the need for safe
walkways along the other side. Such an- assumptxon is contrary to
the standards accompanying GO 1l18.

Fourth, the cost of compliance is one factor that may be
considored in a deviation proceeding, but is not relevant to a
determination of whether a violation of a general order has
occurred and is not an excuse for non-compliance in the absence of
a deviation granted by this Commission. (D.86-~02-085 (Southern
Pacific Txansportation Company - Fresno Yard, supra, Sliminm
at p- 31).) o

Fxfth, in order to justify a deviation from: GO ll&,
railroad must demonstrate:

1) that compliance with GO lla-walkway
standards is physically impossible, or that
compliance is physically very difficult and
can be achieved only.at a cost that is .
unreasonable in light of the safety benefit-
gained; -

that the railroad has made all posaible
efforts to mitigate the hazards resulting
from non-compliance; and

¢

3) that workexr safety will not be

significantly compromised by the granting
of a deviation.

Sixth, staff, and railroad employeesland/or-their
representatives, will be given an opportunity. to rebut the
assertions. made:by a railroad in a. deviation: requeat.‘ Deviations
"will-not -be: gram:od on. an ex parte’ bcais. W cuoLaat
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Seventh, deviations will be limited in scope to the areas
which truly qualify for them. .

Eighth, deviations will be limited in time to the perxiod
in which the measures the railroad institutes to mitigate the
hazards resulting from the deviation are strictly enforced.

Ninth, deviations will cease to be effective as soon as
the railroad constructs, Or reconstructs wnlkways- in the areoa
subject to the deviation.

with these principles in mind, we tnrn to the £ac’cs xn ,
this case.

SP’s deviation application claims that compliance with
GO 118 is physically impossible in certain areas, because of the
narrowness of the railroad’s right of way. We do not f£ind this a
compelling indication of impossibility of compliance. SP
acknowledged, upon cross-examination, that Johns-Manville owned the
property on either side of the right of way and that SP has not
explored the option of discussing with Johns Manville the
possibility of expanding that xright of way. We note further that
GO 118 standards allow for diminished walkway dimensions in
situations of conmgestion. The introduction to the walkway standaxds -
provides that: '

- "These standards shall not be applicable to:

*(2) Within cities, towns, populated or
congested areas where insufficient width
of right of way is available, except these
standaxrds shall apply te the full width of
th& right of way available.” .
l-:ve'rn if SP could not obtain a wider ,righ.t of way, it
would not be in violation of GO ll8 standards as long as it
provided an adequate walkway to the extent possible- SPrs legal
right of way argument is not convincing.
.-SP claims that winter storms wash out the south side
wnlkways that SP- has im:omittently constructed, and' that th.f.s

prevents complianco with Go 118'- standards Aqa.i.n, tho standa.rds' »
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address this storm damage situation. The introduction to the
walkway standards provides thatrs h
*These standards shall not be applicable to:
“(3)° During periods of heavy rain or snow,
derailments, rock and. earth slides, and
- other abnormal periods, including
. Teasonable duration of time after return
to- normal to permit necessary
restoration.”
SP is thus not in violation of GO 1ll8 standards s0 long as it.
repairs storm damaged south side walkways within a reasonable
period of time. No deviation is necessary in this situation.

SP claims that it is impractical to maintain a walkway on
the south side on the intermittent basis it assumes is acceptable
because of its assumption that the south side need not impxroved in
areas wherxe no walkways were constructed ox reconstructed after the
effective date of GO 1ll8. We do not find this "intermittency”
argument alone a compelling reason to grant a deviation. We note
that to the extent the intermittent nature of the walkway
interfered with compliance, SP has always been free to maintain a
south side walkway on a continuous basis.

SP contends that a south side walkway is impractical
because of the difficulty in laying pipe adequate to carry storm
run off in the area between the tracks and the cliffs south of the
track. SP states that it has explored, and rejected for
engineexing ox cost effectiveness reasons, a number of options
designed to allow construction of a permanent walkway south of the
track. This is SP’s best argument for a deviation.

Staff counters.SP’s assertions with engineexring evidence
of its own. Staff took the unusual step of requesting assistance
from an expert hydrologist from the Department of Water Resources.
Staff witness Schuutte testified than a series of 36 inch culverts,

interspersed with open ditches, could ca::y‘the storm .run off and

provide a fonndation for a walkway at a cost o£ roughly $25, 000. o

Stoxrm water would travel through the culvorta at a vnlocity
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sufficient to wash away any sediment that might build up in the
pipes as previous storm watexs subsided, and trash racks could
prevent the entry of branches and other materials that might clog
the pipes. Most of the xrun off from the south side cliffs would
naturally flow iato the ditches between the culverts, which would
be located only whexe there was inadequate space between the track
and the cliffs to provide for a ditch and a walkway side by side.

SP witnesses claimed that SP had explored and rejected a
similar option involving 30 inch pipe,.which had been estimated to
cost $49,556. This option was rejected because the 30 inch pipe
was inadequate to carxy all the run off expected, and because it
was feared that sediment, tree branches, and diatomaceous earth
debris would clog the pipes, and because expensive scaling back of
the cliffs would have been necessary.. SP witness Noori claimed
that engineerzng safety considerations and Public Utilities
Commission clearance regulations would make it impossible to
install Schmutte’s culverts in the trackside ditch as he proposed,
and that in some areas the distance between the track center and
the cliff face was too small to permit culvert installation without
expensive excavation of the cliff footing. He also asserted that
Schmutte’s cost estimate was grossly inadequate.

SP claims that staff’s proposed solutions will not work,
and that only full relocation of the tracks involved would provide
a permanent solution. SP claims this would cost $166,000. It .
would prefer to spend this money elsewhere. One example of SP’s
priorities is the reconstruction of tracks in its Los Angeles
diesel facility, where workers have complained of unsafe footing
due to grease and oil on the ground near the tracks. We note that
in federal litigation involving GO 118 walkway standards, of which
we take official notice, SP Bngineer of Standaxrds Martin J..

Rarlovic. stated that 'In two- recent_instances in. which the specific
. cost of adding walkways to. confo:m to.a Genoral Order No.,lle ‘

'requizement has been calculated, the actnal oatimates hawo been...,ﬁ,q;:gs
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for approximately 640 feet of walkway at White HMills, California,
$30,000." (Declaration of Martin J. Karlovic in Support of
Plaintiff’s Motion for Summary Judgment, page 17 (N.D. Cal. No.
C-86~2480 WWS, See, Southexrn Pacific Trangsportation Company v.
Rublic Utilities Commission, _ _ F.Supp. ___ (1986); aff’d on

appeal ___ F. 2d __ (1986)).) Since we favor permanent solutions
over tempoxary ones, we will give SP the benefit of the doubt and
consider the higher figure to be their best estimate for the
purposes of this deviation request. '

The evidence of the engineering feasibility of
constructing and maintaining an adequate walkway is conflicting.
We are not entirely convinced that a solution less drastic than
full track relocation is impractical, but we believe that such a
solution would cost more than staff estimates. SP convinces us
that staff’s solution would be subject to some degree of wear and
tear due to the effect of run off on the walkways overlying the
proposed culverts. This would require continuing maintenance. On
the other hand, we recognize that if staff is correct, and the run .
off effect is minimal, then SP would save some of the money it
presently spends on maintenance if it adopted staff’c prcposal.

Before we finally determine whether a deviation is
appropriate, we come to the issue of worker safety. Has SP shown
that worker safety will not be significantly impaired by the
granting of a deviation?

This 3.7-mile branch line was constructed 65 years ago
when the carrier derived considerable freight traffic froem it.
However, today this single track line carries only a fraction of
the freight it injtially carried. Thexe is but one customer.
Switching is relatively minor in the area for which SP seeks the
deviation, with-all switch stands and ta:gets, including the
derazl, now located on.the north side of the’ track.

- J=M-run-a~-round" track, necessary switching operations can bo; and

. . .
v . N
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since orders of the carrier are, all perxformed only from the north
side, obviating any need for crew members to be in the south of the
track, ditch-side, area. Indeed, SP employees are specifically
prohibited from being on. the south side. Walking inspections are
2ll carried out inside the plant or at the terminus 3.7 miles away.
There has never been a breakdown on this short line nor is one very
likely, given that distance and the proximity of the walking
inspection area when the train departs. As long as crew members on
the trains to J-M are not permitted ox required to work on the
south side of the track on the portions of the final one-half mile
approach to the J-M plant where there are unsafe walkways, there is
0o present need for the immediate provision of a continuous walkway
on that side. We find that crew members can safely operate without
it. .

SP has provided evidence that it has attempted to
mitigate the hazards arising from the absence of complying walkways
south of the tracks. While we might add certain conditions to
ensure these mitigation measures continue at an appropriate level,
we do not fault SP for its showing on this issue. We conclude that
as long as SP enforces restrictions on work south of the tracks,
maintains and lights or constructs from reflective material the
signs warning workers not to enter the area, maintains the radios
and othexr equipment necessary to avoid the need for workers to be
in the area, and pexiodically re-informs the workers of the need to
avoid the area, then the granting of a deviation will not have a
significant adverse effect on worker safety.

Although the call is a close one, we find that SP has.
adequately demonstrated that compliance with GO 118 walkway
standards on the south side of the last half mile of track leading
to the J-¥ plant would be physically impractical without the
expenditure of ax:&mount of money that is unreasonable in light of
the worker: safety:bemefit that.would be gained by full:compliance. -
- Critical torour-decision is the fact that.SP’s safety” hazard. . s
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mitigation measures reduce the adverse impact on worker safety to
an insignificant level. .

We conclude that SP has presented sufficient reasons why
& deviation from the Standards and provisions of GO 118: should be
avthorized for this specific south side of the track installation.
We will grant SP’s request for a deviation from compliance with
GO 118 walkway standards for the south side of the last half mile
of the White Hills Branch Line leading to the J-M plant, with the
exception of Switches 2484 and 2587, which the record shows have
presently complying walkways necessary to ensure safe footing forx
workexrs utilizing those switches. This deviation will be subject
to a number of conditiona designed to ensure that the safety
hazaxrds to workers continue to be mitigated.

We also conclude that there is a need to clarxify the area
for which the deviation will be granted. There is some uncertainty
with regard to the condition of the south side of the track between
the prosent location of the derail switch and the J-M plant fence.
SP testified that only in the arxeas south of switches 2584 and 2587
has the railroad maintained GO 118 standard walkways. Yet we note
that on May 20, 1985 SP issued a timetable bulletin instructing
employees “not to detrain, entrain or walk on embankment or south
side of track between Johns Manville private road crossing MP 316
and 50 feet west of Johns Manville derail switch.” On Novembexr 1,
1985 this instruction was reissued as part of SP’s railrocad Genexal
Order 1. In addition, signs to that effect wexe placed on each’
side of the track leading to the area. To the extent that south
side walkway areas east of the present derail switch location, but
woest of Switch 2584, do not conform to GO 118 standards, the
present signs do not ensurée that workers detrain only where walkway
conditions are safe.

We will .order SP to either provido & safe south. side
walkway between the present location of the derail- switch and
switch 2584 or amend fts: signs ‘and instructiona to\prohibit workers--"‘
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from detraining before switch 2584. This modification is ﬁecessary
to ensure that no detraining takes place in unsafe areas.

We will order SP to maintain appropriate signs at both
ends of the deviation axea. These signs must eithexr be lighted, or
constructed with reflective material so they are visible to workers:
at night. _ _
We will order SP to periodically remind employees that
they are not to enter the area subject to the deviation.

We will also condition the deviation on the continued
performance by SP of the mitigation measures it has implemented to
ensure workexr safety on the White Hills Branch. Should SP cease
these mitigation measures, its deviation will cease also.

As long as SP complies with the above conditions, and
enfoxces present access zestrictions, SP should be authorized a
deviation until reconstruction of the White Hills Branch Line or an
appreciable segment is undertaken, or until south side walkways are
constructed or reconstructed. L

ZThe Fine Issue

Finally, we address the issue of a fine as xrecommended by
our staff. PU Code § 2115 authorizes the Commission to impose a
fine not to exceed $2,000 whenever the Commission determines that a
railxoad has viclated any ordex ¢f the Commission concerning the
condition of track walkways, ameng other fixtures.

Staff primarily argues that SP violated GO 118 by not
conforming to walkway standards during comstruction and
reconstruction of walkways south of the track in questf.on. Staff
claims that SP’s actions violate the preamble to GO 118, which
states that:

...0ach railroad corporation...shall file its

standards for the construction, reconstruction

and for the subsequent maintenance of walkways

adjacent to its tracks as hereinafter required

...and ‘shall hereafter, fn the construction and

maintenance of- :Cts t::a::kx and walkways, obse::ve
S its standards..- Co N

TATIPNERIVINE
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We have examined the evidence and concluded that the
south of the track ditch area does not meet standards, despite the
fact that intermittent walkways were constructed and reconstructed
in this area after the effective date of GO 118. These facts show
that SP has violated the preamble to GO 1ll8, since it has not fully
observed its walkway standards in accordance with the provisions of
that ordex. The fact that SP did not reconstruct the branch line
itself is irrelevant, since the preamble to GO 118 requires
compliance with the walkway standards .in connection with
construction or reconstruction of “"tracks and walkways.'l7

Since a violation of a Commission order has been found, a
fine would be appropriate. We choose not to fine SP, however,
since we would prefer the money be spent on worker safety.

Staff also argues that SP violated Paragraph 6 of GO 118
by not including the J-M apprcach in its program for walkway
improvement. - Given our determination to clarify Paragraph 6
improvement program requirements, we need not address ataft's
arquuent further at this time. ‘

Although are we not fining SP for its non-compliance with
GO 118, we are concerned with the history of this matter. It has
been over nine years since staff concluded (1) that there was an
unsafe walkway condition south of the White Hills Branch Line and
that working on the ground in that area could be hazardous for

17 The GO 26-D reference to reconstruction Qf_shg_g:ggk should
not be confused with the GO 118 preamble requirement .that railroads
observe the walkw a{ standards in “reconstruction of tracks and
walkways.” Note also that Paragraph 1 of GO 118 requires railroads
to file standards "for the comstruction or reconstruction
of walkways adjacent to its tracks.” (Emphasis added.) The other
numbered paragraphs of GO 118 also refer to “"walkways" without
making that reference depend on track reconstruction. . The preamble
merely adds the requirement that walkway standards must be observed
where tracks are constructed or reconstructed, just as they'must be
when walkways alone are conat:ucted ox roconstructod _ y
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train crew members, and (2) began an extensive, albeit unfruitful
dialogue with employees and management personnel of the railxoad.

SP is obligated to comply with our general orders even in
the absence of staff enforcement actions, unless and until it
obtains a deviation from the Commission. We would have expected a
nore satisfactoxy and expediticus xesolution of thia’matter.
Findings of Fact

1. SP is a railroad coxpoxation within the meaning of PU
Code § 230, and it provzdas rail freight service, as relevant to
these p:oceedings, on its White Hills Branch Line serving the J-M
plant at White ‘Hills near Lompoc, Califormia.

2. The White Hills Branch Line was constiﬁcted in 1923, and
apart from minor switch and derail relocations, has not been
reconstructed since.

. 3. Rail sh;pmentk of the diatomaceous earth product of the
J-M plant have drastically diminished over recent years as truck
shipments have superseded rail shipments, until today the:e xs one
short train daily into and from the plant.

4. In the final approach of this single track branch line
into the J-M plant, the SP xright of way for the track laid down in
1923 narrows to 17 feet, bordered on the south by a rocky, shale-
like cliff face. The rail bed genmerally follows the center of the
right of way to the extent permitted by track curvatures.

S. There is a reasonably safe walkway substantially
conforming to GO 118 standarxds north of the White Hills Branch
Line. Adjacent to and genmerally paralleling this north side
walkway is the asphalt approach road to the J-M plant.

6. Along the south side of the track, with some exceptions,
no walkway was originally pxovided or today exists, the confined
space within the right of way at the foot of the cliff :
substantially being occupied by a drainage ditch, up te 5 £eet deep -
and of varied width, nutnrally eroded out of the shale-like rock.by‘
“storm water runoff and cliff side drainage. ""
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7. Over the years SP has repeatedly worked to protect and
maintain its roadbed: from the coursing action of this storm water
in the south side drainage ditch. SP commonly replaced two or
three 40-foot sections of subballast, ballast and £411,.
approximately 3 feet wide, from undermeath the rail to the bottom
of the south side ditch.

8. SP states that in 1963 there were essenna.lly no walkways
south of the White- Hills. Branch tracks, but acknowledges that
walkways were comstructed: thereafter on an intermittent basis in
conjunction with the replacement of washed out sections of roadbed
and ballast during maintenance activities. These newly constructed
walkways do not comply with GO 118 walkways standaxrds, except in
the areas south of switches 2584 and 2587.

9. Segments of the walkways along the south side of the
White Hills Branch have been reconstructed. o

10. Derails are devices designed to let trains pass 'when set
in one position, but te divert runaway train cars to an off track
location when set in a second position. '

11. Derails ef_ the type used on the White Hills i;:a.nch use a
switch stand and target similar to that used to operate other
switches. _ B ‘

12. There is no practical difference between the White Hills
derail and other switches from the standpoint of the worker using
the switech, although the use of awitches with diverging tracks may
involve follow up activity not required at White Hills.

13. Workers need safe places to stand when opera.ting
switches. '

4. A primary purpose of the GO 118 sta.ndards for areas where
switches are located is to- provide workers with safe places to
stand when operating switches. _ _

15. ‘The need for compliance with waJchay standards £or o
| sw:z.tclung areas does not depend on the type of sw:f.tch o:: frequency o
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of switch use, but rather on the need to protect workers when the
switch is used. | '

l6. 'Deraxls const;tute a form of switch, howevexr, the
applicable switch;ng*area walkway standard depends on the specific
location of the derail switch. ,

17. The walkway noxrth of the dera;l switch on the White Hills
Branch meets any GO 118 walkway standard applicable to switching
areas. In view of our disposition of SP’s deviation request, we
need not determine precisely which standard applies south of the
derail. The presence of the derail switch stand and target on the
north side of the track relieves our safety concerns since
necessaxy operations on this branch line axe confined to that side.

18. During the e;ght years preceding the adoption of GO 118,
staff received an average of 14 informal complaints a month from
railroad workexs concerned about unsafe walkway conditxons
resulting in slipping, txipping, and falling incidents, both while
getting on and off equipment and while othorwise performlng their
required duties.

19. The file in C.7306, of which the ALJ took official
notice, reveals that during the 1959 regular session of the
California Legislature therxe were numerous bills relating to the
health and safety of railroad workers before the Assembly. These
bills were referred to committee for interim study, and after
hearings a committee report urged that the subject mattexr be
referred to the Public Utilities Commission fox possible
disposition through issuance of a general oxder. ,

20. In 1961, the Commission opened an investigation into the
need for and content of safe walkway standards.

21. Negotiations between Commission staff and the railroads
led to the creation of a compromise proposed general order and a
set of specific_ walkway standazds which the railxoads ag:eed To
file if the comp:omise general o:der was adoptod-3,.n_;m

(R P . [P e, L K I
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22. In D.65208 issued on April 9, 1963, the Commission .
adopted the compromise general order, after stating that it found:

~these proposed regulations and the Standards
for Construction and Reconstxruction of Walkways.
and Maintenance Thereof presented by the
railroads as Exhibit 8 provide a xeasonable
standard of safety for railxoad employees.,
passengers. and customers of common carxriexs and
the publ.ic in genexal." (60 CPUC 756, at 757
(1963).)

23. Following the adoption of GO 118, the railroads filed the
standards set forth in Exhibit 8 in C. 7306. These standards
include minimum walkway measu.rements, and’ can fairly be

' characterized as minimum standards. |

24. The historical context of the adoption of GO 118 shows
that 1) the Commission was acting in response to Legislative
concern about railroad workexr safety and informal complaints by

' railroad workers alleging the existence of ‘unsafe walkways
standards, and 2) the Commission believed that GO 118 and the
specific standards accompanying it provided a reasonable standard .
of safety for railroad employees and others.

25. GO 118 was adopted to protect railroad workers. See, :
eg., Re: Union Racific Railxoad Company, 6 CPUC 2d 196, 205 (1981),
See also, D.83-10-030, Re Union Racific Railxoad Company - Yexmo
Xard, ___CrUC 2d _ , (1983) Mnign at pp. 11-12; and
D.86-02-958, Re ithe - g
Yard, — CPUC 2d ___ (1986) ﬁup_Qnin.i.sm at p. 30.

26. Railroads have a duty to provide their employees a safe
place to work. gee, MMMM_SM
Racific Txansportation Company, D.84- 08-*122, — CPUC 2d _

(1984) (Slip Opinion at p. 3).
27. PU Code § 768 authorizes the COm:Luion to require

railroads to’ constx-uct, maim:a.{.n, and opo:rate their £acil:.ties in a
manner so as to promote and safeguard the health: and. safety of.
xalilroad employees, and gives the Com.iuion t.ho powa:.- to ostablish =




1.85~01-002, A.85=-03-052 ALJ/JBW/4t/fnh *

*uniform oxr other standards of construction and equipment, and to
requirxe the performance of any other act which the health and
safety of its employees and the public may demand.*

28. PU Code §§ 761 and 762 reinforce § 768 by requiring the
Commission to take remedial action if a hearing reveals that a
utility is operating in an unsafe mannexr.

29. Adoption of GO 118 and the accompanying walkway standards
established standards for what are presumed to be safe walkways.

30. A failure to provide safe walkways could lead to a person
landing on a railroad track and risking being run over by a train.

3l. In its efforts to implement GO 118, staff has
consistently interpreted Paragraph 6 as requiring that railroads
develop a program for improvement of walkway conditions along
tracks in existence when GO 118 was adopted.

32. staff interprets the GO 118 Paragraph 6 requirement that
railrxoads pursue a "program for improvement of walkways in all
switching areas where a substantial amount of switching is
perxformed, along main, branch and industrial trackage," to mean

that railroads must improve walkways along main, branch and
industrial trackage as well as in areas where substantial switching
ocecurs. '

33. Staff believes that GO 118 requires that all pre-1963
trackside conditions covered by the general order be brought into
eventual conformity with the walkway standarxds.

34. SP intexrprets GO 118 Paragraph 6 as if it reads:
"...pursue a program of improvement of walkways in all switching
arxeas where a substantial amount of switching is performed...toward
substantial conformity with its [filed] standards....” SP does not
give meaning to the phrase ",along its main, branch and industrial
trackage,” which follows the reference to switching areas.-

'35. . SP believes GO- 118 requires a program for remedial
walkway improvement: only.in. switching areas. whexe snbstantial
switching is pe:fo:med ‘Thus, -as’ long as’ SP did not conztxuct
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walkways where they did not exist along other track built before
1963, and did not reconstruct walkways that did exist at that time,
SPr would nevex be under any obligation to improve those walkways,
barring a specific staff investigation of the hazards thereon,
followed by a Commission order requiring improvement.

36. Staff regularly- conducted comprehensive GO 26D-118
suxveys of substantial portions of railroad trackage until 1978,
when budget constraints and staff reductions reduced staff’s
ability te do so.

37. Staff rebuts SP’s axrgument. that staff’s failure to .
complain of main and branch line conditions on Noxrthwestexrn Pacific
tracks shows an absence of belief in its ability to do so by
pointing out that staff time and resource constraints, and access
problems, require giving priority to heavily used switching mreas.

38. Three surveys intrxoduced by staff support staff’s
statements regarding its interpretation of GO 118. Each of these
. surveys cited a number of main line deficiencies, and showed that
all substandard conditicne were corxected. There is no evidence of
any discussion regarding whether "substantial switching” took |
place, with the exception of item 1089 xelating to the White Hills
Branch.

39. Coemmission staff brought unsafe walkway conditions along
the White Hills Branch to SP’s attention in 1979. Today’s decision
will resolve disputes between SP and staff concerning walkway
conditions along one half mile of this marginal branch: line.
Proceedings of this length are an absuxd way to resolve disputes
concerning railroad worker safety.

40. Guidance in intexpreting GO 118 is provided by a
California Supreme Court decision which states that: ~Where a
statute empowers an administrative agency to adopt regulations,
such requlations, ‘must: be consistent, not in conflict with the
statute, and reasonably necessary to effectuate its purpose e

(Neods . Superjor Court, 28 C. 3d sse, 679 (1981). ) .
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. 4l. SP has requested a deviation under GO 118 Paragraph 7,
which provides that:
*Deviations from the filed standards oxr the
provisions of this order may be authorized by
the Commission for any specific installation for
good cause upon application by a railroad
corporation; which application shall include a
full statement of the conditions which prevail
at the time and place involved, and the reasons
why deviation is deemed necessary.”

42. Heavy storm runoff both from the J=M plant, the steep
south ¢liff face and the hills above reqularly f£ills and overflows
the drainage ditch, at times sending stone debris coursing over the
roadbed, washing away both roadbed materials and such walkway
naterials as were provided. \

43. SP contends that a south side'wa.'lkway is impractical -
because of the difficulty in laying pipe adequate to carry storm
runoff in the area between the tracks and the cliffs south of the
track. ’ ‘

44. SP states that it has explored, and rejected for
engineering or cost effectiveness reasons, a number of options
designed to allow construction of a permanent walkway south of the
track. .

45. Staff witness Schmutte, an expexrt hydrologist from the
Department of Water Resources, testified than a serxries of 36-inch
culverts, interspersed with open ditches, could carry the storm run
off and provide a foundation for a walkway at a cost of roughly
$25,000.

46. SP witnesses claimed that SP had explored and rejected a
similar option involving 30-inch pipe, which had been estimated to
cost $49,556. This option was rejected because the 30~inch pipe
was inadequate to carry all the run-off expected, and because it
was feared that sediment, tree branches, and diatomacecus eaxth -
debris would-clog the pipes, and because expensivo scalinq back of

’”the cliffs would hava heen necessary- R
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47. SP witness Noori claimed that engineering safety
considerations and Public Utilities Commission clearance
requlations would make it impossible- to install Schmutte’s culverts
in the trackside.ditch: as. he proébsed, and that in some areas the
distance  between the track center and the cliff face was too small
to. pexmit culvert installation without expensive excavation of the
cliff footing. He also asserted that Schmutte’s. cost estimate was
grossly inadequate.

48. In federal litigation :.nvolv;.ng GO 118 walkway standa::ds,
of which we take official notice, SP Engineer of Standards Martin
J. Karlovic estimated the cost of adding walkways conforming to GO
118 standaxds to the White Hills Branch to be $30,000. It is
unclear what, if any, drainage work this included. (Declaration of
Martin J. Karlovie in Support of Plaintiff’s Motion for Summary
Judgment., page 17 (N.D. Cal. No. C~-86-2480 WWS, See, Squtherm
Racific Trensportation Company v. Public Utilities Commission,
F.Supp. ___ (1986); aff’d on appeal F. 2d ___ (1986)).)

4%. SP claims that staff’s proposed solutions will not work,
and that only full relocation of the tracks involved would provide
2. permanent solution. SP claims this would cost $166,000. It
would prefer to spend this money elsewhere. One example of SP’s
priorities is the recoastruction of tracks in its Los Angeles
diesel facility, where workers have complained of unsafe footing
due to grease and oil on the ground near the tracks.

50. 7The evidence of the engineering feasibility and cost of
canstructing and maintaining an adequate walkway without relocating
the track is conflicting.

51. We are not entirely convinced that a solution 1es.s
drastic than full track relocation is wholly impractical, but we
believe that such a solution would cost more than staff estimates.

52Z. Since we favor pexmanent solutions over ones that may be
tempora.ry, we consider SP’s 3166,000 f.i.gu:co to be. tho best estimate_‘_
of the cost of compliance with GO 118 aleng the Whito H:Llls Bra.nch. :
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53. Rules prohibiting workers from entering an area or'
engaging in unsafe practices do not guarantee that workers will not
enter the area or engage in unsafe practices; numerous Federxal
Railroad Administration reports describe accidents in which
experienced railroad workers were killed in areas of obvious hazard
that they were prohibited from occupying.

54. Safety measures designed to eliminate the need for and
the convenience of working in a prohibited area are necessaxy
supplements to rules prohibiting such work.

55. SP has undertaken a number of measures designed to
mitigate the hazards to workers resulting from unsafe walkway
conditions south of the White Hills Branch Line. These measures
include: '

1. Issuing personal radios to workers so the
need not be on the south side of the trac
to signal to engineers during switching
operations.

Issuing.instructions and bulletins warning '
workers not to detrain in the area of
unsafe walkways.

Constructing signs designed to keep workers
out of the area of unsafe walkways.

Moving the derail stand and target from the
south to the north side of the tracks so
that workers need not be on the south side
to operate the derail switch.

56. The short 3.7-mile route of the White Hills Branch Line,
a consistent 3% grade, is not an arduous or problem route, and
equipment operated in this service on it is not stressed by severe
grades or sharp curves.

57. Because of the pre—start walking inspection made on each
train run before each start, and the shortness of the run between
the White Hills Junction and the J-M plant (and reverse xun’
‘loaded), there 'is only a remote-likelihood of any'mochanical ox ‘
lading problem occurxring enxcute that would requiro ‘a non-emorgency
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unscheduled stop. Accordingly, the chance of any non-emergency

routine walking inspection being required enroute is very remote.
58. However, any non-emergency routine walking inspection

that should be required can be safely and adequately performed'on‘

this 3.7-mile stretch of the branch line from the safe and adequate

walkway provided and maintained on the noxrth side of the track.

$9. All necessary switching activities incidental to the
operation of this branch line, including operation of the derail
switch, may be performed adequately and safely from the north side
of the track so that there is no need for ‘any train crew member to
be on the ground on the south side of the track in the .area at
issue.

60. There is no present operating necessity for any walkway
on the south side of the track in the area at issue.

61. To the extent standaxd walkways on both sides of the
tracks, not only in all switching areas, but on'all trackage, are
the ultimate.objective of.GO.118, the existing situation on the
south side of the track on the White Hills Branch Line approach to
the J-M plant deviates.

62. SP has demonstrated:

1) <that compliance with GO 118 walkway
standards along the south side of the White
Hills . Branch Line is physically very
difficult and can be achieved only at a
cost that is unreasconable in light of the
safety benefit gained;

that the railroad has made all possible
efforts to mitigate the hazards reuulting
from non-compliance; and

3) <that worker safety will not be’
: significantly compromised by the granting
of a deviation.

63.. Staff,.and railroa.d employees and their :ep:uem:at:’.ves, o
were given an opportunity to rebut . the, assertions made—by SP in its‘

- deviation request... ... . -
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Conclusions of Law

1. TI.85-01-002 should be closed.

2. The Commission has the responsib;lity to require every
public utility to construct, maintain, and operate its system,
equipment, appaxatus, tracks, and premises in such a mannexr as to
promote and safegquard the health and safety of its,employees and
the public. (Public Utilities Code §§ 761, 762 and 768)

3. Adoption of GO 118 and approval of the accompanyzng
walkway standaxds did not alter the Commission’s author;ty ox duty
to ensure walkway safety.

4. In all new comstruction or reconstruction of tracks oxr
walkways, railroads must comply with GO 118‘wa1kwqy standards.

5. At all times since adoption of GO 118, SP has been under
the obligation to provide standard walkways on the south side of
the track at each location where a new walkway was constructed or
an existing walkway reconstructed. SP has not complied with this
obligation. Although intermittent walkways were constructed and
reconstructed in connection with certain track roadbed maintenance
activities, only the walkways south of switches 2584 and 2587 were
constructed and maintained to GO 118 standards.

6. SP's failure to observe GO 118 walkway standards at all
locations where new walkways were constructed ox existing walkways
were reconstructed constitutes a violation of_GO 118. .

7. Because SP has violated GO 118 in its operations on the
approach to the J-M plant on SP’s White Hills Branch Line, SP could
be fined under PU Code § 2115. -

8. GO 118 raragraph 6 requires railroads to pursue a program
for improvement of walkway conditions in all switching areas where
a substantial amount of _switching is performed, along main, branch,
and industrial trackage, designed to bring trackside conditions
into substantial confo:mity'with GO 118-walkway standa:ds.‘ o

9. 6o 118-Paragraph [3 applies to tracka pxe-dating the
adoption of Go 118 in 1963.__ :

o lu‘,,'.f. L e
i an EERN
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10. GO 118 Paragraph 6 is subject to more than one
interpretation with regard to the scope of the prograh railroads
must pursue to—improve walkways in all swmtch;ng areas where
substantial sw;tch;ng LS performed, along main, branch and
industrial trackage.

' 11. The Commission should clarxify the program of improvement
required by GO 118 Paxagraph 6.

12. The Paragraph 6- program for improvement should be
consistent with the intent of the statutes GO 118 implements, Qith
the Commission’s intent in adopting GO 118 to protect railroad
workers, with the railroads~ obligation to provide employees with a
safe place to work, and with sound sense and wise policy.

13. Railroads are obligated to comply with our generxal orders
even in the absence of staff enforcement actions, unless and until
they obtain a deviation from the Commission. .

14. The cost of compliance is not relebant'to a determination
of whether a violation of a general order has occurred and is not
an excuse for non-compliance. D.86=02-085 (ﬁgn;hgzn_zggxﬂzg |
Txansportation Company = Fxesno Yard, _ CPUC 2d ___, (1986) (Slip
Opinion at p. 31).) o " -

'15. The cost of compliance is one £actor to be considered in
a deviation proceeding.

16. GO 118 Paragraph 7 provides that a railroad may apply for
a deviation from the welkway standards or the proviaions of GO 118
for any specific installation. '

17. GO 118 Paragraph 7 requires that deviation requests
include a comprehensive statement of the conditions which prevail
at the time and place involved, and the reasons why deviation is
deemed necessary. Vague assertions of physical impossibility ox
financial impracticality are not sufficient.

8. In evaluating ‘GO ‘118 deviation requests, the COmm;ssion
must start with the ossumptions that safe walkways aro~necessaxy
along both sides of all tracks, and that walkways in compliance
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with GO 118 standards are reasonably safe. An assumption that the
provision of safe walkways along one side of a track obviates the
need for safe walkways along the other side would be contrary-to
the standards accompanying GO 118.

19. sStaff, and railroad employees and’ thexr representat;ves,
must be given an opportunity to rebut the assertions made by a
railroad in a deviation request. Deviations should not be granted
on an ex parte basis.

20. The Commission should never grant a GO 113’dev1atlon
when to do so would have an adverse impact on worker safety. Such
action would be contrary to the Commission’s mandate under PU Code
§§ 761, 762, and 768 to make sure railroad operations are conducted
safely. L ‘

21. In oxder to ensure that railroad operations are conducted
safely, the Commission should not grant deviations from GO 118 or
its walkway standarxds unless the railroad applying for the
deviation demonstrates:

1) that compliance with GO 118 walkway
standards is physically impossible, or that
that compliance is physically very .
difficult and can be achieved only at a
cost that is unreasonable in light of the
safety benefit gained;

that the railroad has made all possible
efforts to mitigate the hazaxds resulting
from non-compliance; and

3) that wo:ker safety will not be
significantly compromised by the granting
of a deviation.

22. A GO 118 deviation should be limited in scope to the area
which truly qualifies for the deviation in oxder to avoid
unnecessarily exposing workers to hazardous conditions.

23. A GO'118 deviation should terminate if the measures the
railroad institutes o mitigate the—ha“ards resnltinq irom the .

deviation are not strictly'enforced, -gince" £a£1uxo to onforce thoso_uJ .

PP
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measures constitutes & change in the conditions upon which the
deviation was based and could xesult Ln.workers being injured.

24. A GO 118 deviation should. texminate if the railroad
constructs, Or reconstructs walkways in the arxea sﬁbjeét to the
deviation, ox constructs or reconstructs tracks-in ‘the area subject
to the deviation. ) _ _

25. A GO 118 deviation should terminate if there is evidence
that the dev;at;on has had a sign;f;cant adverse impact on worker
safety.

26. The deviation sought by SP by A.85-03-052 should be
granted but with conditions to assure workexr safety-as provided in
the following order.

27. SP is required to comply with GO 118 standards if its
deviation terminates.

28. An Order Instituting Investigation should be initiated
for the purpose of clarifying the type, scope, and timing of the
program for walkway improvement railroads will be required to
undertake along track in existence at the time GO 118 was adopted
in 1963. The investigation should consider at least the following
questions: - ' -

1. 7o what extent, as of the effective date of
this oxrdexr, are walkways complying with
GO-118 standards in existence along all
pre=GO 118 tracks?

What are the estimated costs associated
with establishing comptg; g walkways along
all pre-=GO 118 tracks t do not presently
bhave complying walkways? :

Should the program for improvement include
all pre-GO 118 tracks or just those in
switch;ng areas?

If the program is limitad to-switching ,
areas where substantial switching occurs,
" . how'should ‘the phrase “where 3ubstantial vt
\1szitching occurs” be.defined? . ey e
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Should the program for improvement include
something more- than switching areas hut
something less than all pre-GO 118 txacks?
That is, should it also include other areas
where railroad workers are frequently in:
need of safe footing? IXf so, what other
pre-G0 118 tracks should be subject to the
program for improvement?

Should the program for improvement set
priorities for remedying walkway conditions
in switching areas first and then improving
other areas as time and resources permit?

Should any priorities be set on the basis

of accident frequencies, cost effectiveness
of potential improvements or a combination

gf tl;ese two facto.rs? How could t.h.f.s be
one

What time frame, if o.ny, should govern the
progran for improvement?

To what extent, if any, have railroads
mch walkway conditions along pre=GO
. mafn, branch and industrial txacks?

Shoulad the program for improvement require
actual compliance or merely "substantial
oconforrity” with GO 118 standards with
reqard to walkways subject to the program
for improvement?

If "substantial conformity” is required,
rathex than actual compliance, then how
could the texm "substantial conformity” be
dafined so that the program for .me::ovement.
cax be enfo:ceable?

The OII should aJ:m Invite proposa.ls by staﬁ, the reu’.lroads, and
railroad wrlm::s: md; thei:: representatives. .
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Q.BE,ER

XT 1S ORDERED- that:

1. I.85-01-002 is closed.

2. A.85-03-052 of Southexn Pacific Transportation Company
for authority to deviate- from the walkway standards. provided for by
General Orxdex 118 on the south side of its White Hills Branch Line
approach track, from Switch. 2584 near the Johns-Manville plant
entrance fence line to that company’s private road crossing, a
distance of approximately one-half mile, is éranted subject to the
following conditions:

a. Throughout the duration of this deviation,
SP shall continue to notify its crews with
the following instruction: “Because of the
existence of a drainage ditch adjacent to
the track, and the nonexistence of an
adequate and safe walkway on that side of
the track, crew members of trains sexving
the plant are not to detrain, entrain, or
walk on that side ¢f the track.*

Written instructions (Railrocad General
Oxder, timetable, train oxrdexr, or special
instructions) shall immediately be issued
to affected train crews concerning
Condition 2a, and filed with the Railrocad
Operations and Safety Branch ¢f the
Commission. These instructions shall
pexiodically be re-issued to affected
railroad personnel

SP shall provide txain workers involved in
switching or other activities with personal
radios to facilitate communication with
train engineers during the performance of
their duties.

SP shall provide signs that are either
lighted or built with reflective materials
at both sides of the track at both ends of
the deviation area visible to train workers
from both directions. In the event SP.
fails to maintain these signs = =
appropriately, this deviation shall

- 75— -
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terminate, and south side walkways
conforming to GO 118 standards-shall be
provided.

In the event SP ceases to strictly enforce
the measures. it adopted to mitigate the
hazards to workers resulting from the
granting of this deviation, this deviation
shall terminate, and socuth side walkways
conforming to GO 118 standards shall be
provided.

In the event of reconstruction of this
branch line or significant segment of the
line, or the construction or reconstruction
of walkways adjacent to the south side of
the line, this deviation shall-terminate,
and south side walkways conforming to GO
118 standards shall be provided.

In the event of evidence that the deviation
hasg a significant adverse impact on worker
‘safety, this deviation shall terminate, and
south side walkways conforming to GO 118
standards shall be provided.

3. We shall, within 50 days, issue an Order Instituting
Investigation to determine what actions railroads should be
required to undertake in order to improve walkway conditions along
tracks in existence when General Order 118 was adopted in 1963, the
type of trackage subject to any program of improvement, and the
time frame within which any actions ordered must occur. The
investigation will consider at least the following questions:

1. To what extent, as of the effective date of
this oxder, are walkways complying with
GO 118 standaxrds in existence along all
pre=GO 118 tracks?

What are the estimated costs associated
with establishing complying walkways along
all pre-GO 118 tracks that do not presently
have complying walkways?

Should the program for improvement include )
all pre-GO 118 tracks or- just tho:o in e
switchinq arecs? - .

n’
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If the program is limited to switching
areas where substantial switching occurs,
how should the phrase "where substantial
switching occurs” be defined?

Should the program £O0r improvement include
something more than switching areas but
something less. than all pre-GO 118 tracks?
That is, should it also include other areas
where railroad workers are frequently in
need of safe footing? If so, what other
pre=GO 118 tracks should be subject to the
program for improvement?,

Should the program for improvement set
priorities for remedying walkway conditions
in switching areas first and then improving
other areas as time and resouxces permit?

Should any priorxities be set on the basis
of accident frequencies, cost effectiveness
of potential improvements or a combination
':f.tgese two factors? How could this be
one :

What time frame, if any, should govern the
program for improvement? ‘

To what extent, if any, have railroads
improved walkway conditions along pre=GO
118 main, branch and industrial tracks?

Should the program for improvement require
actual compliance or merely "substantial
conformity" with GO 118 standarxds with
regard to walkways subject to the program
for improvement?

If "substantial conformity" is xequired,

rather than actual compliance, then how

could the term "substantial conformity" be

defined so that the program for improvement
~ can’ be enforceable? . . .
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The OII will also consider any proposals made by staff, the

railroads, and railrocad workers or their representatives. All

railroads subject to our Jurisdiction will be made respondents to

this OII, and railrcad workers and their representatives will be
invited to participate.

' This order becomes effective 30 days from today.

Dated February 8, 1989, at San Francisco, California.

G. MITCHELIL WILK
President
FREDERICK R. DUDA
STANLEY W. HULETT
JOEN B. OHANIAN -
Commissioners

e S
| CERTIRY THAT. THS/DECISION,

- WASASPROVED,8Y THE ASOVE -
| COLAWSSIONGRS TODAY.:
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APPENDIX A
—_1 -
GENERAL ORDER Ne, T8
Public Utilities Commission: of the
State of California

REGTLATIONS COVERNING TUE CONSTRUCTION, RECONSTRCCTION,
AND MAINTENANCE OF WALKWAYS ADJACENT TO- RAILROAD
AND " THEE CONTROL OF VEGETATION ADJACENT

Adopted. April 9, 1983 Etfective April 29, 1963,
(Deciaion No. 63208, Case No. 7396.)

IT IS ORDERED by the Public Utilities Comunission of the State
of California that each railroad corporation operating in the State of
California shall fle its standards for the conmstruction, reconstruction.
and for the subsequent maintenance of walkways adjacent to-its tracks.
as hereinafter required and any future changes or revinions thereof
in accordance with the following: provisions and shall hereafter, in the
constrmetion and reconstruction. of its tracks and walkways, observe its ..
standards Sled with the Commission. in accordance with the provisions.
of this order: ‘

1. The standards of each railroad corporation operating in the State
of California for the construction or recopstruction of walkways adja-
cent to its tracks sball be fled with the Commission for its approval
ot later than thirty days after the effective date of this oxder.

2. Each radroad corporation operating in the State of California
<hall file with the Commission any change or reissue of ity standards
for the construction and reconstruction of walkways adjacent to ita
tracks. No change or reissue of any such standard shall become effective
less than five days after approval thercof by the Commission, I the
Commisxion does Dot approve or &isapprove any standard, change or
reissue within sixty days after the fling thereof, the change or reissue
shall be deemned to be approved. If the Comxission disapproves a pro-
posed standard within the sixty day period, the railroad or railroads
submitting such standard may file formal application therealter to the
Commission for approval of said standard.

3. The standards of eack railroad carporation shall contain provisiona
for reasonably safe and adequate walloways adjacent to ity tracks in all
switching areas, and ahall provide that all such wallkways shall be main.
tainied and kept reasonably free from vegetation as may be appropriate
to prevailing conditions, and shall provide for abatement of weeds and
brush ndjacenttomﬂ:msumcmrytopmmtthe growth of ob-
jectionable vegetation excroaching upon such walkways

4 Each railrosd corporation shall furnish the Cormmission with the
pame and address of an appropriate general officer, or oficers, to whom.
complaints relating to- the provizion xnd maintepance of walkweys
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5. The Commiwion, after hearing, mny order the railroad corporation
to eliminate any unwfe walkway condition and may specify such
vensonable time within which the improvement shall be completed as
may be appropriate under the circumatances.

6. Each railroad corporation operating within the State aball pursue -
a program of improvement of wallcways in all awitching areas where .
substantial amount of switching is performed; along its main, branch-
and industrial trackage toward substantial conformity with its. stand-
ards fled with the Commision pursuant to this order,

7. Deviations from the flled standards or the provisions of this order
way be agthorized by the Commission for any specific installation for .
good cause upon application-by a railroad corporation; which applica..
tion shall include a full statement of the conditions which prevail at
the tixe and place involved, and reasons why. deviation is deewed.
Zecessary., : . .

This order shall be effective April 29, 1963,

Approved and daved at San Franeisco, California, this 9th day of
April, 1963.

PUBLIC UTILITIES COMMISSION OF THE
. ..STATE OF CALIFORNIA. .. .
BYR.J . ParaLicw, Seeretary © -
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GENERAL ORDER No. 118

Public Utilides Commission. of the
State of California

Standards Filed by Carsiers Subjsct to General Qrder 118

STANDARDS FOR CONSTRUCTION AND RECONSTRUCTION OF WaLR-
WATS AND MAINTENANCE THEREOF

Reconstruction shall mean the use of more than 0% of material
such as ties, ballast or Sl or more than 50%. of the curTent capital
cost of the improvement. : .

Where such standards would be in conflict with General Order 26-D,
the provixions of General Order 26-D shall apply.

These standards shall not be applicable to:

(1) Tracks in streets or tunnels, existing bridges, grade separation
structares, ferry slips, Toad crossings, trestles, cattle guards, tracks
adjacent to walks, abutments, platforms, pillars and structures where
rinimum widths are otherwise provided for in General Order 26-D.

(2) ‘Within cities, towns, populated or congested arens where -
sufScient width of xight of way is available, except these standards
ghall apply to the full width of the right of way available.

(3) During periods of heavy rain or snow, derailments, rock and
earth alides, and other abnormal periods, including reasonable dura~
tion of time after return to normal to permit. necessary restoration, -

‘Walkkways aball provide a reasonable regular surface with gradusl
alope not to exceed approximately oue inch to eight inches.




1.85-01-002, A.85-03-052 ALJ/JIBW/jt

APPENDIX A
L " ——

¢

e g6 M:’nimum-——!
2 Ft. Minimums_ - &

N . 2 Ft. Minimuem.

0
1eas el
- R AN LTI
S L)

~

~© STANDARD No.1
WALKWAYS ALONG. MAIN LINE TRACKS

¢
.NIUI‘

l
. !I.M;'“ M——T——To conform to G0, 260

e v L

5 i |
- STANDARD -No. 2
WALKWAYS ALONG MAIN LINE TRACKS

¢
mum?muat

- M—-!L__ To conform ts GO, 26+D

~ STANDARD No. 2A. R
WALKWAYS ALONG SHORT UNE AND BRANCH LINE TRAGKS. .




§ "ON GUVONYIS NI 030A0¥d SY 143013 SYOVEL AMISAGHT
ONUANIS GNY SGHVA SHINALND SIHOLWAS JNIT HIVIY LV SAVALIIVA
| ¢ ‘ON GUYANYIS |
le———utomny 0- QR

. ppeefe-om 0§
, —v\lu os
A

Ponis As weeinn -9 wewn 09] H

f |
tong ony’

»
S
=
0
H
~
H
2
<
o
¥
o
!
M
o
1
7y
[es]
[]
<
o~
o
o
'
~
o
]
w
a0
]
T




1.85-01-002, A.85-03=-052 ALJ/JBW/it

APPENDIX A

- 6-"—

) ¢
86" linimum——{ |

~* STANDARD No. 4
WALKWAYS ALONG SHORT LINE AND BRANCH LINE TRACKS




031V30 HIMOd J4Y SIHOLUKS IZM .
mzo__ss GNY ‘SIHIIWMS INTT HONYHS GNY IND 130HS 1V mzzx:; i

, G "ON aﬁazﬁw
.&l‘.l.. l-_.i - I.J..T!?

P R

S lep”
. < of
[T ] wewmn -0

-7-—

APPENDIX A

v
™y
~N
<
o0
b
~N
o
1
<
o~
oy
o
1
o)
o
1
vy
e
.
<
.
[ ]
o
o
]
—
o
1
wy
o0
L]
-




_a____sm.._ogéz_toozﬁ:mmﬁ.—s._:m :
dﬂ#&ﬁﬁmm_QEB:;quEbRE_H&Esm:EK.Edmezsz_milxzi

9 ‘0N Q¥YONYIS

APPENDIX A

(END OF APPENDIX A)

whmiuy 9.6

Y)
g
=
0
nH
N
p)
w}
<
o~
n
o
]
1)
O
]
wr
@
L ]
IS
-~
o~
o
o
]
~
o
]
wy
0
H[ﬁ




T. 85-0i-a02
A. §5-03-052 ALJ/JBW/3t

@ rerevoix 8

MANVILLE

JOHNS
YIEW OF SOUTH QR CLIFF
SIPDEOF BRANCH LINE

SOUTHERN PACIFIC
APPROACH TRACK UP CHNYUN To

S
Q.
=
2
—
<
2
<
-—d
a.
w
[
=
>
=
x
x
[P
2
5
ﬁ




I.85-01-002, A.85-03-052 ALY/JIBW/it

APPENDIX C
Page 1L

Ruling ot'Adn;nlstratlve Law Judge Weiss
—0n. Preenn:mgn_zﬁsng__________

ALY WEISS: The-commlssion wxll,be;in:order.-

~#I am prepared to make my ruling and‘this is my

”The Bench has been informed by counsel for Southern .
Pacific Transportation Company that SP has concluded
that by its actions, the Federal Railroad
Administratior has preempted general state action on
walkways, that Commission General Order 118 has been
preempted undexr the provisions of the Railroad Safety
Act of 1970. _

#Respondent therefore has further advised that it has
concluded that any action directed at SP for the
condition of its White Hills branch walkways must be
premised upon the existence of a local safety hazard
and not upon the fact that the conditions may not
conform to the standards set rorth in General Order
118.-

#SP further advised that it would confine its further
evidence to appropriate rebuttal of staff’s case to
date and focus upon the existence or nonexistence of
localized safety hazards.

#The Bench has also received the views of staff
counsel and those of counsel for the United
Transportation Union as well as the United
Transportation Union representative, all of whom deny
preexption.

~After careful consideration, it is the ruling of the
Bench that this Commission’s requirements for
reasonably safe and adecquate walkways adjacent to
railroad tracks as embodied in General Order 118 have
not deen preempted by the Rajilroad Safety Act of
1970, nor by subsequent actions and adoptxons of the
Federal Ralilroad Administration. -

~In enacting the Federal Railroad Safety Act,
Congress’ primary, paramount concern was' sa!ety and
to~r.ducc~railroad-re1at.d accidcnts. T

P L) . -~ - B ) L. e b
PO AR P .v../ co e BTN S . LU
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#To the degree practicable, uniformity was also
sought. But safety was the paramount concern. Aand
Congress made it clear that a state may continue to
enforce any law, rule, regulation, order or standard
relating to railroad safety until such time as the
Secretary of Transportation acting through the
Federal Railroad Administration adopts a rule,.
requlation, order or standard covering the subject
matter of the state requirement.

“Federal Railroad Administration policy statements arxe
not enough to.preempt. They merely announced the
agency’s intentions, what it seeks to do, and we have
seen that the path to regulatory fulfillment is
strewn with aborted attenmpts.

*Further, requlation of a problem which in some way
nay affect the safety of railroad workers does not
mean the subject matter of state worker safety
requirements is therefore covered and the state
preempted. .

“The act specxtically provides that a state safety
requlation remains effective until such time as the
Secretary of Transportation has adopted a rule
covering the subject matter of the state requirement.

»General Order 118 specifically addresses walkways and
footing conditions.

7It requires the railroad to provide safe walkways
with even tractive surfaces so as to lessen the
possibility of a railroad worker trippin hg or falling,
whether into an adjacent gully, down a hillside, or
under a moving train, any of which accidents could
result in their deaths or injuries.

#General Order 118 also regqulates vegetation on or
adjacent to walkways from the safety aspect.

#The Federal Railrcad Administration has not adopted
workplace requlations or specific requlations
concerning walkways.

"The track safety standards of 49 CFR Part 213, with
subparts concerned with roadbed, txack geomotry
track structure and track application and.
inspections, do not, except the most’ pcripheral
sense, cover the subject mattcr of stato worxcr
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safety requirements, and cannot be sald to serve to
preempt state regqulation. They are almost
exclusively concerned with the safe operation of
trains.

~General Order 118 was adopted to protect railroad
workers from the risk of death and ;nj arising
from walkway conditions. The Federal Railroad
Administration bas not adopted regulations covering
this subject matter. Furthermore, the bench is not:
impressed with the special syllogistic reasoning
offered in the December 19, 1985 letter of FRA’s
chief counsel to SP wherein an attempt is made to
bootstrap FRA’s 1977 termination of a rulemaking
proceeding pertaining to construction of walkways on
bridges, trestles, and similar structures to the
dignity of preemption action applicable to walkways
generally.

¥Preemption effect in the field of railroad worker
safety, in light of Congressional declarations in the
Federal Railroad Safety Act, is limited to the
specific content of a federal regulation.

~In view of its foregoing conclusions, the Bench rules
that this consolidated proceeding will go forward
without further delay to determine: First, under

OIX 85=~01-002, A, whether SP has and is operating
over tracks on the White Hills branch that fail to
comply with Genexal Order 118 provisions; B, whether
SP should be oxdered to cease and desist in such
operations; C, whether a fine should be assessed:;

D, and if other appropriate orders should be entered;

“And second, under Application 85-03-092, whether SP,
unless it withdraws its application, should be
granted a deviation from the requirements of General
Order 118 for the area in izsue.

~That concludes my ruling on this mntter.f

(END OF APPENDIX C) .
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QP INXON

Comments on the Proposed Decision
‘g - o

As provided by Public Utilities (PU).Code § 31l1.,/the
proposed decision of Administrative Law Judge (ALJ) Johxn/B. Weiss
was served on the parties. After requesting, pursuant/to Rule 77.2
of the Commission’s Rules of Practice and Procedure,
granted, extensions of time to make comments, both Ahe Commission’s
Transportation Division and the United Transportafion Union (union)
submitted comment. Southern Pacific Transporta¥ion Company (SP)
submitted no comment, but after similar extengion of txme, did
submit response to those comments.

The union in its comment contendg that the ALY went
beyond hig authority when he analyzed ang/ intexpreted General Order
(GO) 118 in his decision. We cannot agfee. The principal purpose
of this investigative proceeding was determine whether SP was in
compliance with various provisions of the General Order. Each
party to the proceeding, includingstaff, had its own conception of
what the General Order required, And in order to decide whether
there was compliance it was first necessary for the ALJ to
determine, in this first impregsion case, what the general order
actually requires. And to wedgh the contradictory assertions of
the parties it was both apprbpriate and necessary to review, using
the record and notes preseyved in the 1963 Case 7306 file, the
circumstances, events, negotiations (i.e., the "legislative
history") leading to GO/18 and the subsequently-filed standards.
Ovex the years this Copmission’s hearing officers in complaint,
application, investigAtive, etc. proceedings necessarily and
regularly have had analyze and interpret not only oux general
orders, but also PU Code and other statutes to dotormine
intent, meaning, se and consideration.
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while the union may not agree with the ALJ's propossd
interpretation of GO 118, its argument that his approach in/the
proposed decision exceeds "the permissible limits of au
investigate (an) OIX" must fail because in any investigdtion of
compliance with a general order it necessarily must ffrst be
determined what the general order requires. Of course, this does
not mean that the views of the ALJ will always coinhcide with those
of the Commission.

Staff asserts that if we do not ado
interpretation of the General Order, the "safety umbrella*
previously afforded will be reduced. SP reélies that the ALJ’s
interpretation is based on a fair reading/of the language and
history of GO 118. While different partﬁes may have different
ideas regarding the interpretation of A general order, only the
Commission or the courts can ultimatef; decide what a general order
means. If the general ordex is clearly drafted, our task is easy.
But where, as here, the language of a general ordexr is ambiguous,
the Commission’s task is harder. /wWe note that an interpretation
can only prevail if it is consistent with the language and intent
of the general oxder. After a/thorough review of the history
surrounding the adoption of 118, the actual language of GO 118,
the legislation GO 118 impleﬁgnts, and the prior Commission
decisions regarding GO llzé/ge find that staff’s safety oriented
interpretation is most consistent with the language and purpose of
the general oxder.

Both staff and on object that the proposed decision
would pnow inject a "gragdfathering" concept into the general order.
In 1563, when the Commission adopted the final compromise version
to be its General Orde/, a key feature of the compromise was that a
future date certain for compliance was omitted, and compliance was
left for future construction and reconstruction, when such should
occur, except in alﬂlswitchingrazeas where a sﬁbs:hntial amount of
switching is performed, along main, branch, and:industrxa;;rﬁz‘ L
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While the union may not agree with the ALJ’s propdsed
interpretation of GO 118, its argument that his approach An the
proposed decision exceeds "the permissible limits of a
investigate (an) OII" must fail because in any inves
compliance with a general order it necessarily must/first be
determined what the general oxder requires. Of ¢ xse, this does
not mean that the views of the ALJY will always cdincide with those
of the Commission.

Staff assexts that if we do not adept staff’s
. interpretation of the General Ordex, the "séAfety umbrella"”
previously afforded will be reduced. SP yYeplies that the ALJ’s
interpretation is based on a fair reading of the language and
history of GO 118.

While different parties may have different ideas
regarding the interpretation of a g¢neral order, only the
Commission ox the courts can ultimhtely decide what a general ordex
means. If the general order is dlearly drafted, our task is easy.
But where, as here, the languagé of a general oxder is ambiguous,
the Commission’s task is hardek. We note that an interpretation
can only prevail if it is cogsistent with the language and intent
of the general oxder.

Both staff and on object that the proposed decision
would now inject a “grangfathering™ concept into the generxal order.
In 1963, when the Commiysion adopted the final compromise version
to be its General Oxdey, a key feature of the compromise was that a
future date certain fpr compliance was omitted, and compliance was
left for future construction and reconstruction, when such should
occux, except in all switching areas where a substantial amount of
switching is perquﬁed, along main, branch, and industrial
trackage. For sych areas a walkway improvement program was
mandated. To
required for a¥l trackage, GO 118 could be read‘agfallowingf_,‘ 
existing walkWay conditions to continue until either-wdlkWayS“dre‘




.~ |
X.85-01-002, A.85-03-052 ALJ/JBW/4t/fnh ALT-COM~FRD

trackage. For such areas a walkway improvement program /ras
mandated. To the extent that compliance by a certain
required for all trackage, GO 118 could be read =3 aXlowing
existing walkway conditions to continue until eitheX walkways are
constructed or reconstructed, or until compliance/is required by
implementation of a railroad’s Paragraph 6 obligation to improve
its walkways in cerxrtain areas. Somec might chafacterize this as
"grandfathering.*

OQur own D.86-02-58, ____ CPUC 2d (1986), paved the
way for such a mischaracterization. Ther¢ we stated that:

"Substantially the same grandfather provisions
relative to the reconstructiofd of walkways
found in GO 118 are also foufd in GO 26=D."

(Slip Opinion, at page 16.)

Since D.86-02-58 focused on GO 26-D/rather than GO 118, perhaps we
did not discuss GO 118 as carefully as we should have. While it is
true that both GO 118 and GO 26-DY allow certain non-complying
conditions to continue until coplstruction or reconstruction occurs,
since both refer in their preapbles to the need to "hereafter”
observe the walkway or clearajce standaxds, only GO 26-D has
anything like a real grandfather clause. Section 15 of GO 26-D
provides minimum clearances/must be provided whenever buildings oxr
other structures lawfully Lfonstructed prior to GO 26~D arxe
relocated or reconstructed. This clearly implies that compliance
iz not required until sykh relocation or recomstruction. GO 118,
however, provides in Pyragraph 6 for a program of improvement
designed to bring walkways in certain switching areas and along
main, branch, and industrial trackage into substantial conformity
with the general ordér. Here, the implication is that railroads
must improve walkways in certain areas even though no construction
or reconstxuction gccurs. There is no provision for relatively
permanent non-compliance, as is the case with'Go'zs-Dav Thus, while
immediate complignce with walkway standards alonq all tracks ia not

ph 6°s requirement for a program of 1nprovement '
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means pre-existing walkway conditions in areas subject to that
program must eventually be brought into substantial conformi
the standards. Today’s decision will reflect this requiremsnt,

Staff and the union restate their position that/the
walkway standaxds are "minimum standards.” The general/oxder
itself does not mention “"minimum standards." The staphidards filed
by the railroads, however, contain track cross-section and plan
view diagrams which specify minimum walkway len
Every distance specified in standards 1 througly'6 is followed by
the word "minimum,” or the abbreviation "min.

The preamble to GO 118 requires rxilroads to observe the
standards they filed in compliance with tlhe general oxder.
Whether the “"minimum” distances set fo in the standards filed by
SP are considered "minimum standards” gr “minimum measurements
contained in ‘reasonable’ standards” /makes no difference in terms
of the compliance requixed. SP musf observe the walkway standards
it filed in compliance with GO 11§. Today’s decision will reflect
this reasoning. )

Staff restates its p¢sition that Paragraph 6 of the
General Oxder requires a progfam of improvement along trackage
outside switching areas. Pakagraph 6 states that railroads
*...shall pursue a program/of improvement of walkways in all
switching areas where a sjbstantial amount of switching is
pexformed, along its maifi, branch and industrial trackage...* Our
task would be easier Go 118 simply stated that the railroads

“...shall pursue a pr¢gram of improvement of walkways along all

Irackage...” , or had simply omitted the phrase ", along main,
branch and industrigl trackage." The absence of such simple
language renders Paragraph 6 susceptible to either the
interpretation of/the staff or of the railroad. Where a statute,
or a general ord¢r, is ambiquous, the cOmmission.mtst; under the _
rules of statutgry intexrpretation, adopt. an.1nxerpretation‘dezigned
to furthexr the/intent of the body-whose rule is boinq intorproted.
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. Here, the Commission’s intent was to to protect workers. (See, Re.
Union Pacific Railroad, 6 CPUC 2d 196, 205 (158l1); See also,
D.83=10-030 and D.86-02-958). The rxrules of statutory construction
also require that regqulations be consistent with the statutes they
implement. PU Code §§ 761, 762, and 768, the statutes GO 118
implements, are intended to promote safe utility operations a
protect utility employees and the public. For these reaso
favor the staff’s interpretation of Paragraph 6.

On the other hand, SP’s interpretation of Paragraph 6 is
also consistent with the actual language of that pardgraph, and the
record suggests that SP believed that the compromige langauge it
bargained for reflected that interpretation.

Given the ambiguous nature of Paragraph 6, we find it
necessary to initiate a proceeding to clarify/the railroads’
responsibility for improving walkways along Aracks in existence
when GO 118 was adopted. There is no poinY in adopting an
interpretation that would hamstring railrdad worker safety
progress, yet there is similarly no point in adopting an
interpretation requiring a vague improvement program that might
be only bedgrudgingly implemented by recalcitrant railroads. Wwe
hope that staff, the railroads, and f&ilroad workers and their
representatives will be able to-cooﬁgratively develop a program
which requires the improvement of the most dangerous walkways first
and aims at developing cost effecﬁ&ve solutions for correcting
walkway hazards.

Staff also urges that /segments of the roadbed and
walkways have been constructed jor reconstructed, and that GO 118
standarxds apply to those walkways. Mr. Mahon testified that in his
17 years of overseeing maintenance of way on this branch line there
has never been a continuous walkway along the south side, but that
there were segments of walkyays which his crews incidentally
constructed when replacing track ballast and subgrgdé‘lost~to/dit¢hj__
overflow and hill runoff during recurrent seasonal stoxms. While -
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also require that regulations be consistent with the statutes” they
implement. PU Code §§ 761, 762, and 768, the statutes GO A18
inmplements, are intended to promote safe utility operatjifns and to
protect utility employees and the public.

After a thorough review of the history surirounding the
adoption of GO 118, the actual language of GO 118/ the legislation
GO 118 implements, and the prior Commission degdsions rxregarding GO
118, we find that staff’s safety oriented intérpretation is
consistent with the language and purpose of/the general order.

On the other hand, SP’s interprdtation of Paragraph 6 is
also consistent with the actual lanquage of that paragraph, and the
record suggests that SP believed that/the compromise langauge it
bargained for reflected that interppetation.

Given the ambiguous natuyfe of Paragraph 6, we find it
necessary to initiate a proceedipig to clarify the railrxoads’
responsibility for improving walkways along tracks in existence
when GO 118 was adopted. We Yope that staff, the railroads, and
railroad workers and theixr pepresentatives will be able to
cooperatively develop a préz:am which requires the improvement of
the most dangerous walkways first and aims at developing cost
effective solutions foxr/correcting walkway hazards.

staff also uyftges that segments of the xoadbed and
walkways have been constructed or reconstructed, and that GO 118
standards apply to ﬂﬁose walkways. Mx. Mahon testified that in his
17 years of overseging maintenance of way on this branch line there
has nevexr been a gontinuous walkway along the south side, but that
there wexre segmehts of walkways which his crews incidentally
constructed wheh replacing track ballast and subgrade lost to ditch
overflow and Will runoff during recurrxent seasonal storms. While
these maintenance activities were not designed to provide a
continuous gouth side walkway, to the extent they resulted in the
construction of new walkways or the reconstruction of existing
walkways they invoked the preamble to GO 118. The prea@ble
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these maintenance activities were not designed to prgfide a
continuous south side walkway, to the extent they rdsulted in the
construction of new walkways or the reconstructiof of existing
walkways they invoked the preamble to GO 118. e preamble
requires railroads to “hereafter, on the consttuction and
reconstruction of its tracks and walkways, serve its standarxds
filed with the Commission in accordance wixYh the provisions of this
order."” (Emphasis added.). Staff is, the¢kefore, correct. The
proposed decision has been amended to rfflect this fact.

Staff’s observation that th¢ ALJ’s determination that a
particular switch area standard does/ not apply at derails is based
solely upon evidence of the White Mills operation is well taken.
The circumstances of other derail/ switches in other locations
should be kept open for examinafion to determine the extent of
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activities actively occurring there and what standard should Apply
there. The findings have been amended to reflect this limjtation.

We also amend the findings of fact to limit the¢’ deviation
authority until construction or reconstruction of the
or its adjacent walkway area or an appreciable segme
undextaken. The deviation authority is also amend¢Q to reflect the
fact that because SP states that there are complying walkways south
of Switches 2584 and 2587 and east of Switch 2584, there is8 no need
to grant a deviation for those areas.

Ordering Paragraph 2 is amended more precisely reflect
the fact that the order is dirxected to th¢ railrocad company.

OQur interpretation of GO 118 ires a numbexr of
additional changes to the ALJ’s proposéd decision.
Statement of Facts

Southern Pacific Transporfation Company (SP) is a wholly
owned subsidiary of the Southern pacific Company, providing
railroad services primarily in the western and southwestern areas
of the United States. The SP pail system comprises approximately
12,000 track miles and related facilities utilized principally for
freight sexvice. In Califoxhia it operates 1,230 miles of branch
lines alone, and the Surf-ﬂémpoc Branch, completed on July 1, 18995,
is a segment of this brangh trackage.

The Johns-Manvdlle Corporation (J-M) mines, processes,
and ships diatomaceous jearth from deposits located at White Hills,
east of the Vandenbexrq Air Force Base in Southern California.® '

1 Diatomaceous/ earth is the silicecus remains of diatoms, minute
prehistoric fresh or salt water creatures. Mined, dried, crushed,
and sized, its imaxy use is as a filtration agent in the
processing of beer, wine, and food and in pharmaceutical
manufacturing. / It is also used as a soft abrasive, and as a £iller
or extender paint, paper, plastics, and insecticides. A

(Footnote continues On next page)
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To accommodate this freight opportunity, SP in 1923 co cted a
3.7-mile branch line, the White Hills Branch, to the JAM plant from
White Hills Junction on its then existing Surf-Lom .Branch Line.
The White Hills Branch Line ascends from an elevatjdn above sea
level of 109 feet at the White Hills Junction to £A29 feet at the
J=M plant, rising on a consistent 3% grade as approaches the J-M
plant entrance.

Over the years SP’s only customer /4n the White Hills
Branch has been J«M. 1Initially, when the Yranch was constructed,
virtually the entire plant output was moyed by rail. But because
of the relatively high bulk and low density of diatomaceous earth
it is well adapted for truck shipment/ and over the intervening
Years to date an ever-increasing prgportion of the plant output has
shifted from rail to trucks. In a/past five-year period alone the
number of rxail cars shipped droppéd from over 5,000 annually to
2,148 (in 1984). By April 1986/5P was operating only one short
train (approximately 10 cars) r day. Such decreasing volume of
train operations does not cause significant deterioration of track.
Consequently, apart from mirfor rail repairs in 1967 to scattered
areas of the branch, the branch has not received extensive tie or
xail renewal, and is stild largely made up of original materials.

Pursuant to provisions of the California Comstitution
(see Const. Art. 12 & ZB (repealed; see, now, Const. Art. 12 §§ 3
and 5) and the Public tilities (PU) Code (see PU Code $§ 701, 702,
761, 762 and 768)), 8 Commission, originally known as the
Railrocad Commission/ since 1911 has regulated railroad operations

(Footnote continued from previous page)

relatively high-bulk low-density commodity, it is mined and-
produced in y c¢ountries. The United States accounzl £°r about
38% of world production.
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in the State, with increasing emphasis in safety matters. In 19
numerous complaints of poor footing conditions in railroad
walkways, conditions resulting in slipping, tripping, and £
accidents to railroad workers - both while getting on and &ff
equipment and while otherwise performing their required Aduties -
led, after extensive consultations between staff, carzders, and
unions, to the adoption on April 9, 1963 of Commissitén Generxal
Ordexr (GO) 118 to govern the construction, recons ction, and
maintenance of walkways adjacent to railroad trackage, and the
control of vegetation adjacent to the trackage/(see Appendix A for
the full text and standards applicable). On/May 3, 1963, in
response to the requirement contained in §/1 of GO 118, SP filed
with the Commission its walkway standardg/. GO 118 continues in
effect today.

In fulfillment of its duty,
Commission’s Operations and Safety Branch made general surveys
which covered large segments of a railroad’s trackage, including
industrial spurs, attempting to jdentify safety conditions and
detexmine compliance with GO 118. In 1978 this practice had to be
discontinued because of staff /reductions. However, on April 3,
1979, three copies of one of/the last of these general surveys
completed, survey L74 applitable to SP’s operations between San
Luis Obispco and Santa Monfca, were sent to Mx. DeMoss, SP’s vice
president and general ger, requesting corrective action. One
of the items applied t¢ the White Hills Branch. It read:

"+1089. Main Track: Near 10 car and 25 car

markers, wilkway is eroded to ends of ties in

several ayeas. Reasonably level walkways per

Standaxd A, GO 118, should be provided.*

Thereaffer, random and smaller area surveys on the SP
system were made/, as well as follow-ups on prior general suxrvey

open items. Wikh regard to Item 1089 on the White Hills Branckh,
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inspections were made May 12, 1981,2 August 21, 1981, and
August 17, 1982. The area involved is the last half mile of t)e
White Hills Branch track leading to the J-M plant, from the
near Miguelito Road, where the asphalt private approach ro
crosses the branch track, to the J=M plant gate. " Road

are parallel in this area. On its south side the track/follows
adjacent to the base of a hill as the track ascends tirough a
narrowing canyon defile leading to the plant gate. st of the
gate this canyon debouches uvpwards into the plant Area, and the
first (#2584) of a series of switches detaching gpur tracks off the
branch line is encountered about 75 feet below/and outside the
gate. These spur tracks fan off to serve varpious parts of the
sprawling plant facilities inside the gate (See Appendix B map).

Staff made a2 number of informal/contacts through SP’s
engineering department in efforte to resbOlve the walkway prdblems
listed in Item 1089. However, the effdrts produced only the
response that SP was considering posgible installation of a covered
drain on the south side of the track in this area. Then in July of
1982 staff learnmed that SP might seek a deviation from the
standaxds for the south side of Lhe track, and limit walkways to
the north side of the track.

On August 5, 1983, vhile detraining during daylight in
cleax weather from the ¢ e of a six~car empty freight
travelling at 5 mph ascendimg into the plant area, a brakeman.
slipped and fell, injuring both knees and right elbow. The precise

2 The May 12, 1981 photos depicted the south side of the branch
track leading to plant entrance, focusing on an area extending
to the west appro, tely 300 feet ond the original location of
a derxail switch 5@ feet west of Switch 2584. An eroded gqully or
ditch 2 feet deef by 2-1/2 feet across had been cut out.at the base
of the bluff by swiftly coursing runoff water in what ordinarily = - -
xight have been/a walkway path. I
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area of the fall was not ascertained, although it was believed t
be in the vicinity of Switch 2584.

Eight months later, on Apxil 16, 1984, staff fnvesyigated
the incident. The investigation disclosed what staff cha icterized
as “"deeply eroded walkways on both sides of track for 1/4 mile west
of switch."> Frustrated by its belief that SP was copfpletely
ignoxing staff’s recommendations, and by concern thedt the situation
represented a hazard to crewmen on foot in that
staff concluded it would have to recommend to tHe Commission an
Order Instituting Investigation (OII/I.) <o gét action.

However, in a final effort to resblve the matter, staff
membexrs Hunt and Privette, accompanied by staff attorney McKenzie,
on December 26, 1984 went to see SP’s géneral manager for its
Southern Region, Bredenberg. His staff on holiday leave,
Bredenberg received them alone. Brgdenberg testified that he was
left with the impression that SP whs in clear violation of a GO;
that walkway hazards rendered thé White .Hills Branch unsafe for
rail employees; that the Commigsion would issue an OII wherein
staff would ask that the branth line be taken out of service - shut
down - until walkways were fonstructed; and that SP would be
required to pay heavy punjkive fines. Bredenberg further testified
that he was given to undérstand by staff that, provided SP restored
walkways and installed/a drain pipe as previously considered, staff
would recommend liftifg the OIX and that SP might avoid payment of
punitive fines. Unfamiliar with the requirements of GO 118 and
without knowledge of such problems at White Hills, Bredenberg heard

3 These 1984 photos depicted the same type of eroded ditch on
the south gide of the track at the base of the bluff, but extending
about 800 feet west of Switch 2584, as was depicted in the May 12,
1981 photgs (see Footnote 2). These photos also showed some o

walkway face displacement and deterioration on the north side of
the track, obviously the effect of water runoff. - o
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staff out, and promised to have his staff look into the matter
after the Christmas leave. He stated he would have a response
after a week.

On January 2, 1985, two staff members made an unann
late-in-the-day visit to the plant entry area to observe s
operations and take photos.
descend from the plant and stop west of Switch 2587,4
engage in switching operxations. Two trainmen on the
both on the south side of the track. One remained
background on the south side of the track inside rhe plant area.
The second remained across the track from Switcl{ 2587 (which is on
the north side of the track), after crossing e track to align the
switch and then returning to the south side/to pass lantern signals
to the engineer in the engine. Staff ob%?tved switching as the
train moved back and foxth with cars being shoved from Switch 2587
unto various tracks to the east inside/the plant. Prior to any
eastward movement of a caxr from Swiegh 2587, the brakeman on the
ground gave lantern signals from his location on the south side of
the track. Staff concluded that it was not possible to pass

lantern signals to the engineez]s side of the cab of the
locomotive, except from the south side of the track, because of the
track curve.

That same January/2, 1985 afternoon staff took photos of
the area around Switch 2587 and westward beyond the derail switch
approximately 150 feet away. These showed some deterioration of
footing conditions north of the track apparently caused by xrunoff
water downhill from tué J=M plant. On the south side of the track,
across from Switch 2587, there are the shallow beginhings‘of a

4 Switch 2587 is the second track switch encountered when
entering the plant area. It is situated about 100 feet east of
Switch 2584. ' " .
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ditch being scoured out along the base of the bluff, although frxom
Switch 2587 to the derail switch on the south side, footing appears
adequate. But beyond the derail switch, the ditch at base of
the south bluff denies any footing area as the bluff

space between it and the track to the westward. On¢/photo shows
water in this ditch.

Meanwhile, Bredenberg’s opexations pegple had inspected
and reported back to him on White Hills. They/told him that
generxally there were good walkways on the noxth side of the track,
but problems on the south side. They recophended relocating the
derail switch west of Switch 2584 to the Morth side of the track;
use of radios for switching in that arex; a possible scaling back
of the bluff on the south side to alloi room between the bluff and
the track for installation of drainage pipe and provision of a
level walkway. Bredenberg passed these to SP’s engineering
department for consideration.s

On January 4, 1985 staff’s Hunt telephoned Bredenberg for
his response to the December 2§ visit, and was told of the
recommendations Bredenberg haf received, that these had been passed
to engineering, and that SP Avould be able to do something. Hunt
asked to receive a copy of/any SP construction schedule, telling
Bredenbexg that the problém was now a legal matter. Bredenberg, it
developed, was not aware/that the day before (January 3, 1985) the
Commission had issued 8 OII, with hearing to begin March 12,
1985, to determine: whether SP was complying with‘GO'lls; whether a

5 At that point in time, construction, maintenance of way and
other engineering functions were not part of an SP regional general
manager’s respoysibility. In other railroads general managers had
such responsibifity. On August 1, 1985, in anticipation of the -
Santa Fe mergey (a company where the latter practice obtained),’
gP’s genexal mhnagers wexe given supexvision over engineering’

unctions. ‘ : ‘ ‘ R
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cease and desist oxrder should issue, and whether fines should be
assessed.

After his conversation with Hunt, Bredenberg learned from
SP’'s assistant vice president for maintenance of way a
engineering that SP did not own the bluff alongside ghe south side
of the track; that scaling back of that stony bluff was impractical
from an engineering standpoint and would not solyé the problem. He
was told that the only way SP could build and pdintain a walkway on
the south side would be by installation of extensive and expensive
drainage facilities; one not reasonably nefessary in SP’s view for
employee safety as staff insists.® sp’s ylew that GO 118
"grandfathered” certain non-complying cohiditions was explained to
Bredenberg by SP’s law department, and/he then determined that
since an QII had been issued, SP’s line departments would do no
moxe but would let the legal staff fake over.

Thexeupon, SP‘’s counsel/and staff’s counsel engaged in
 discussions in an effort to reach a stipulated resolution of the
issues. SP on February 11, 19§5 wrote that the deficiencies noted
in the current inspections wefe not uncorrected continuations of
leftover 1979 deficiencies; /that the former had been corrected, and
that the latter was the regppearance of a continuing problem caused
by recurrxing water erosigh which wreaked havec along the bluff
side. The letter set forth SP's plan to relocate the derail target
across the track from Yhe south to the north side, thereby, in SP’s
opinion, obviating any need to be on the ground south of the track.
SP also indicated acteptance of responsibility to maintain GO 118
walkways along the morth side of the track in this area. Staff did.
not accept this, dontending that walkways along both sides of the
track were requiXed by GO 118. ‘

6 Bredenberg later testified that his engineersptold.hihfthAt a
permanant fix would require extensive track realigmment. =~ - -
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Efforts at resolution failing, on March 12, 1985 SP filed
Application (A.) 85-03-052 to obtain authority pursuant to
paxagraph 7 of GO 118 to deviate from the standard. Early/in 1985
SP also shifted the derail target from its previous sout) side of
the track location across to the north side, S50 feet wgst of Switch
2584. Therxefore, SP considered there no longexr exisged any need
for a crew member to get on ox off a train, or wox) or walk on the
south side of the track at any time. SP contendy’ that as the daily
train to J-M does not have to meet or pass any/Other train, and
because of the shortness ¢f the run, there ig/no operating
necessity to stop or to have to make a walking inspection short of
Switch 2584 at the J-M plant entrance. S¥F asserts it will do all
switching signaling on the north side, #nd to the extent that
ground visual communication should evet be impaired, radiocs can be
used. SP states each crew member haf a personal radio assigned for
such communication purposes on this/ run. SP further accepts that
despite recurrent erosive effects/of severe winter storms, the
north side walkway can and will maintained in this area to
GO 118 standards. SP asserts that a walkway was not even
contemplated for the south side of this branch track in the
orxiginal 1920 construction design, long before the advent of
GO 118. This is evident, states, from the fact that in places
along the track the rock face of the bluff on the south side of the
track does not allow sufficient clearance for a walkway. SP
asgerts that the narrow space between the track and the bluff is
subject to recurrent strong scouring action from heavy runoff down
that canyon from the AJ-M plant and surrounding hills. This runoff
fouls the drain dit and would carxry away walkway materials,
regularly wrecking /any attempt to create or maintain any walkway
approaching GO 11§ standards. SP maintains that this is not a
switching area » therefore, pursuant to GO 118, until track
reconstruction bpcomes necessary and is undertaken, the conditions
on the south sifle of the track are “grandfathered." \Withwrémoval
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of the derail switch across to the north side of the track, Sp
contends there no longer exists any requirement for train crews to
be on the south side of the track. Accorxdingly, SP on May 20, 1365
issued a timetable bulletin instructing employees "not to det
entrain or walk on embankment or south side of track betweex” Johns
Manville private road crossing MP 316 and 50 feet west of/Johns
Manville derail switch.” On November 1, 1985 this in

reissued as part of SP’s General Order 1. In additjion, signs to
that effect were placed on each side of the track/leading to the
area.

Staff opposes granting SP any devigtion in this instance,
contending that the walkways at issue over/this last half mile of
track leading to the J-M gate do not meer GO 118 standards, are not
safe, and could not safely accommodate/the exigencied'of operating
personnel in the event of radio failxre or mechanical failure
requiring immediate attention to eqézpment from the south side of
the track. Staff is concermed 3 t granting a variance would
dilute the Commission’s safety standards by allowing economic
factors to become detexminanté of minimal safety requirements.

On Maxch 20, 1985/the United Transportation Union
(U.T.U.) filed a protest to A.85-03-052, stating that the need for
a walkway on both sides Of the railroad tracks is an operational
necessity; that a devigtion in this instance would allow an
entirely unsafe and hAzardous condition to continue, noting that in
the event of unpredfctable emergency stops, a walking inspection of
the train as requifed by SP rules could not be made without a aafe
and standarxd walkway.

ch 18, 1985 Administrative Law Judge (ALJ) John B.
Weiss ruled that 1.85-01-002 and A.85-03-052 would be consolidated
for hearing. / After due notice public hearing began in San
Francisco bgfore the ALJ on April 23, 1985, continuing on the 24th
and 25th. /Thereafter, for the convenience of the respective
parties, yarious continuances were granted. The last of these was.
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that requested by SP on January 13, 1986. By that request the Sp |
counsel also advised that SP was c¢onsidering further motions,
declaratory proceedings, etc., to obtain clarification of this
Commission’s jurisdiction, vis-a-vis federal authority, over
walkway matters; all grounded in SP’s developing conceptioy of
preemption issues. On January 24, 1986 the ALJ asked that should
SP decide to pursue a jurisdictional issue based on its developing
conception of preemption, SP was to advise the ALJ and all parties
to the proceeding, giving its basis for such assextions, no later
than March 31, 1986. On April 2, 1986 the railpbad’s attorney
wrote the ALJ and stated its conclusion that

jurisdiction had been preempted undexr provisions of the Railroad
Safety Act of 1970. He stated that in SP/4 view the Commission‘’s
remaining jurisdiction in the current prdceedings was limited to
whethex or not any "localized safety hAzaxd" existed on the White
Hills Branch (under the Federal Railyoad Administration’s so-called
federal "policy" statements, "locaJized safety hazards” remained
open to state regulatory enforcemént).

Hearing resumed on ApyFil 14, 1986. At the outset, after
affording counsel for both the/staff and the union opportunity to
respond to SP’s April 2, 198fF assertions, ALJ ruled that the
Commission’s jurisdiction gtexr requirements that reasonably safe
and adequate walkways adjgCent to railroad trackage in this State
(to advance which safety/objective GO 118 was promulgated and
continues in force) had not been preempted, either by the Railroad
Safety Act of 1970 ox/by the subsequent actions of the Federal
Railrcad Administration (See Appendix C for the text of the ALJ’s
ruling).

The ALJ/thereupon ordexed that the consolidated hearing
go forward withoit further delay, both on the I.85-01-002 issues
(whether SP had/ and was continuing to operate on the White Hills
Branch in nonoénformance with GO 118; should be ordered to cease
and desist; d whether a fine should be aasessed‘andfother
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appropriate orders entered) and the A.85-03-052 ¥ssue (whether SP
should be granted a deviation applicable to the/area in issue from
the GO 118 requirements). Thereupon hearing gontinued through
April 15, 16, and 17, and was concluded on zﬂZ:l 18, 1986. On
July 25, 1986 concurrent briefs on all issués were filed pursuant
to the ALJ’s instructions, and the consolidated proceedings were
subnmitted.

During the 8 days of hearing 38 exhibits were received
into evidence, and the ALJ took official notice of the file in Case
(C.) 7306 (the proceeding which resuxéed in Decision (D.) 65208
issued April 9, 1963 adopting GO 1186. During the hearing the
Commission staff presented evidence through 15 exhibits and the
associated and sponsoring testim3py of Thomas Hunt, senior
operations supervisor; Robert Harwood and Gary Rosenthal, asscociate
operations supervisors; and Padl King, assistant operations
supervisor (all membexs of the/Railroad Operations and Safety
Branch); and Cuxrt Schmutte, a(California registered civil engineer
as well as an hydrologist ot’the State Department of Watex
Resources (DWR). SP offered 23 exhibits and the associated
testimony of Roberxrt WOlfe}'senior fleet manager; William Giles,
Santa Barbara Division txain master; Rollin Bredenberg, Southern
Region generxral manager:; williamson, retired former SP chief
engineer; Walter Mahon, Santa Barbarxa District maintenance of way
manager; Raymond Bran7£etter, Southern California regional
engineer; and Nahap Noori, an SP registered civil engineer. The
union’s participation was limited to cross-examination.

The Staff/Bvidence

Staff’'s evidence was to a large extent introduced to
establish conclus%vely that various stretches between the SP track
and the adjccent‘pluff on the south fail to provide any semblance‘
of what might pass for a footpath meeting or even approaching
GO 118 standards, and to show that under existing conditions that
narrow strip is/ unsafe for any foot traffic. S
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Staff’'s evidence does establish that the present conditions have
existed for yearsL Photo exhibits taken over a four-year span
abundantly evidence the continued existence of an apparently
naturally eroded trench, qully, orx ditch in this very restyricted
space, at the base of the bluff. This ditch becomes pr

but unevenly deeper and wider as it extends westward aYong the base
of the bluff from the area of Switch 2584. These photo exhibits
indicate the ditch to be 2 to 5 feet deep in placey’ and 2=-3 feet
wide. Exposed stones in this ditch show indications of the rapid
flow and scouring effect of runoff rainwater, and of the rock and
shale-like composition of the earth. The exiibits make it obvious
that at places there simply is not uufficifnt space between the
track and the bluff for both this ditch and a standard walkway
unless the latter can be somehow superipiposed on top of the former.
There is graphic evidence that walkway material, ballast, and
railroad subgrade materials have bﬁ?n washed into and along the
ditch. In areas the railroad subgrade has been buttressed by bags
of material placed along the track side of the ditch. And it is
very evident from the photographic evidence and the anthfopometric
analysis furnished by witness X ng that at some places on the south
side of the track in the area at issue, that not only the slope
into the drain ditch but also the dropoff would make impossible
noxmal mounting or dismounting functions, or allow safe walking. A
trxainman could not safe)y dismount a slowly moving train on the
south side much less 3#&ely pexform a walkinglinspectiOh alongside
a stopped train in 8 area. '

7 Because offthe apparent danger, SP agreed on April 26,\1985 to
%zige 4 temporary timetable bulletin restriction to read as
ollows: : S -

(Footnote continues on next page)
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But with xregard to the walkway conditions on the north
side of the track in the axea at issue, staff’s evidence falls /
short of conclusively depicting continued existence of deficient of
unsatisfactoxry conditions. While photo exhibits taken in Marc
April of 1984 and January-April of 1985 show some localized
furrows, grooving, and displacement of walkway materials, odviously
these had been caused by heavy storm runoff. These uneveh surfaces
were readily correctable by surface blading, and thereAas no clear
evidence that these conditions had existed continuouygly for any
long period or that the walkway on the north side
being reasonably maintained or restored after st

Staff’s evidence shows identification/in 1979 of the
absence of standard walkway conditions on the/south side of this
track. Its evidence indicates follow-ups 1981 and 1982 with
efforts to remedy administratively what it/ considered a deficiency
that could not be accepted. A fall inj somewhere on this same
branch line in 1583 trxiggered a 1984 syaff investigation which led
to staff’'s determination to pursue the walkway issue to a
conclusion. There is clear evidencd of staff’s continued and
frustrated attempts to obtain actjon from SP's local engineering
representatives or through correspondence with highex echelon SP
management. And it is clear t)at these frustrations finally led to
this OIIX.

(Footnote continued from previous page)

"Account drainage ditch adjacent to track on
embankment/(or scuth) side of track in area
between d¢rail switch at Johns~Manville Plant
entrance /and private road crossing, Milepost
316, em :g:es are not to detrain, entrain ox
walk on/embankment (or south) side of track
betweepA J-M private road crossing, Milepost
316, d 50 feet west of J-M derail switch."
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Staff’s evidence included testimony relative to actu
switching operations observed at dusk on January 2, 1985 by sgtaff;
operations involving a typical 1l0-cax, 2-locomotive train gwitching
~empties” onto tracks which led off Switches 2584 and 2587 into the
J-M plant. To accomplish this, given the particular cpnfigquration
of the tracks in that vicinity,8 it was staff’s opindon that
visual signals could feasibly be done only from thé south side of
the track (the staff witness questioned the feasfpility and
reliability of use of radios for those switchiy{ig operations). As
the train would back to the west, a switc at Switch 2584 would
signal by lantern from the south side of tXe track to the engineer
in his engine at the west end of the trajn to stop the train. Then
the switchman would cross over to the pbrth side, line the switch
located there, cross back to the soutlh side, and make lantexrn
signals to the engineer who would cAuse the engine to push the cars
onto the desired track back eastwsidly up to the J=-M plant.

Further, staff’s evidefice supperted the contentions of
the staff and union that there/always existed the possibility of
unexpected emergency developnénts, such as broken knucklés, air
leaks, and dragging equipmept. It was argued that these might
require trainmen to work ffom the south side of the track.

However, no evidence was fpresented by either staff or union that
any such emergency had gver occurred on this stretch of track.

Staff’s evidfnce also showed that SP had relocated the
derail switch somet early in 1984 to a new position S00 feet
west of its previouy location on the north side of the track.
Staff argues that fhe derail switch necessarily applies to the
entirxe J-M plant phich includes at least three car spots, and staff

8 From th# engine of a 10-car train-pushing'up to .the plant;‘
the engineey cannot get a line-of-sight view of the 2584 or 2587
switch targbts from the l0-car marker. S B

- 22 -
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applies its March 1, 1968 (Rev. June 10, 1974) clarificatioy of

GO 118 to conclude that standard walkways are required on

sides of the track 150 feet beyond the point of sw'.i.tch.9

SP has a walkway on one side only, it is staff’s contention that in
making this move SP committed an entirely new violagion of GO 118.

And finally, staff presented evidence t})rough witness
Schmutte that it would technically be pou:!.ble, - provide an 8-
foot, 6-inch =pace on the south side of the typAck, thus permitting
both an adequate drain and a standard walkwagr. Schmutte would
acconmplish this by installing approximately 640 feet of 36-inch
corrugated metal pipe, buried in four logations, with realignment
of the existing drain ditch in other as, and ovex the drain pipe
he would place a walkway. His est e of the cost of such a
project would be $25,000 complete.

The SP Evidence .

SP presented evidence designed to show that the railroad:
could never have provided a walkway meeting GO 118 standards along
the cliff base on the south side of the branch line track over the
half mile approach up the narfrowing canyon into the J-M‘plant. ‘
SP’e evidence also indicat that there was no intention to do so
when the track was laid d back in 1923. SP claims that its 17-
foot right of way in the/final and crucial 350-foot approach was

9 That clarification of GO 118, applicable to Minimum Walkway
Standards for Indugtrial Trackage, states:

"Standard No. 6 walkways at turnouts and at car
spots ill extend beyond the point of switch
and ifs clear point and on each side of the car
spot/ where applicable, a distance equal:

1l Car Spot - 50’ minimum, 2 Car Spots - 100~

mi um, and 3 or more Car Spots = 1507 '
midimum." (The Standard 6 walkway requires a
S—foot minimum from outside rail on both sides -

of the track.) o
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never wide enough to accommodate walkways on both sides, even when
the drainage ditch within the right of way is not taken into
consideration. Although dual walkways would be theoretically
possible if the track could have had its centerline exactly in th
middle of the right of way, the track cannot be in the middle/'

the 17-foot right of way up the canyon because of necessary grack
curvature. SP’s evidence showed that various parts of :ngGF:£ way
are occupied by the naturally formed drainage ditch, whidh handles
not only heavy J-M plant runoff down the canyon, but 20 drainage
from the hill along the south side of the ditch. l this runoff
funnels down the 3% grade of the canyon westward./ SP’s testimony
wag that only at Switches 2584 and 2587 has SP provided GO 118
walkways on the south side of the track. SP Asserts that west of
these switches the drain ditch precludes s walkways. The SP
testimony also demonstrated that at tim:zfxzzvy'storm runoff simply
overflows the ditch area, crossing the track and the parallel road
to the north, washing out gravel and bellast materxials, and eroding
the surfaces even norxth of the track! There was testimony that

during one witness’ tenure there was no semblance of any walkway on
the south side between 1959 andlgpril 1963. He further testified
that conditions then were not unlike those prevailing today.
Assertedly, when switching opdéations tailed out west of the gate
to the old 10~ and 25-cax maxkers, signaling was customarily done
on the north side of the txack where there was a walkway

provided.lo The testimony was that during that period no injuries

were reported, there wgre no break-in-two’s, no derailments or
undesirable emexgencies, and that broken air hoses were no problem;
this despite the fact/ that the earlier traffic volume pushing

10 This was fy¥cilitated at that time as to hand signals byithém, :
fzct Ehat therefwas a fireman in the cab of the locomotive to pass
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empties up and pulling loaded cars down the 3-mile run to Lom

was double today’s traffic. Another witness, the current diArision
trainmaster, testified that during the past nine years thgre have
been no mechanical failures orx break-in-twos.tt

’ SP readily conceded that the surface along the south side
of the track, except at Switches 2584 and 2587, has

today does not constitute, a walkway complying wi

standards. But SP asserts that this area is a nonconforming, pre-
April 29, 1963 track segment conditionally grapdfathered by GO 118.
SP witness Williamson, former SP chief enginger and an SP
representative in the 1963 negotiations whjth led to adoption of
GO 118, testified that the record of tho negotiations and
exhibits show clearly that the adopted general order represented a
compromise among the Commission staff/the California railroad
industry, and certain union represenfatives; that a key compoﬂent
in this compromise was the staff’sbacking down from its earliex
proposals which would have requirgd that all exiatingfwalkways be
brought up to GO 118 standards yithin three years. wWilliamson
testified that the order directs carriers to "pursue a érogram of
improvement of walkways in a)l switching areas where a substantial
amount of switching is perfgrmed." According to Williamson, only
new constructions, and all/substantial reconstxruction (more than
50%) aftexr April 29, 196¥ were to be to the GO 118 standards. To
support his testimony tle witness introduced certain draft proposed
general oxders, which he alleged led to the final version adopted
by the Commission. e result, the witness testified, was that
railroads were undey no duty to improve nonconforming. track areas
where substantial amounts of switching were not.perfoimed; The

11 Buc if ere were, the trainmaster tesatified, there is no
problam, whether it be a broken air hose, broken knuckle, or brake
rigging, which could not be handled entirely from the north side
without going to the south side.
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witness testified it was clear that the walkway standards adopted
were absolutely not to be "minimal” or "minimum” standards as staff
here asserts, but rather were to be “"reasonably safe and adequate
walkways adjacent to the tracks in all switching areas.” 1In
further support of this view, the witness alsc introduced a
photocopy of a May 13, 1963 memorandum he had issued to his
subordinates after the GO was a.dopted.12 The witness testified
that the railroads agreed to improve deficient walkwayn/in
switching areas where employees were regularly on the/;round, but
all other areas were exempted until they underwent

reconstruction. In some of these nonswitching arxeas, because of
climatic or geographic conditions, the witness festified, it was
impogsible to provide walkways on one or sometimes both sides of
the track, and williamson stated he could regall no instance of the
Commission instituting an investigation such as in the present
instance.13 Williamson testified that thd exception to

12 That memo states in part:

"It is to be undexstcod that

ve, and this does not mean that
trackage now in existence is to be bxrought up
to these standards on out-of-face basis.
There are provisions in the Order that if a
specific hazardous condition, mutually agreed
to, exists, it will bé corrected. These
situations, of coursd, will be relatively few,
and are, for all practical purposes, the same
as existed previous%y.'

13 1In support of W1lliamsod's testimony, another SP witness
testified that on long stretches of track noxrth of Wwillits
belonging to SP’s subsidiarxy, Northwestern Pacific, there are no
walkways on either side, or/only on one side; dual walkways being
limited to yard trackage, switching areas, and sidings in the area
where men reqularly must on the ground. This trackage includes
both main and branch lines. SP claims that although these tracks

(Footnote continues on n page)
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witness testified it was clear that the walkway standards adopted
were absolutely not to be "minimal” or "minimum” standards as s
herxe asserts, but rather were to be "reasonably safe and ad
walkways adjacent to the tracks in all switching areas.*
witness testified that the railroads agreed to improve géficient
walkways in switching areas where employees were regqulérly on the
ground, but all other areas were exempted until th underwent a
50% reconstruction. In some of these nonswitchin areas, because
of climatic or geographic conditions, the witnes) testified, it was
impossible to provide walkways on one or sometjmes both sides of
the track, and Williamson stated he could regéll no instance of the
Commission instituting an investigation sucH as in the present
instance.  Williamson testified that the/fexception to '
grandfathering was to be found in paragpaph 5 of GO 118 where,
after hearing, the Commission might oxder elimination of an unsafe
walkway condition, but that for any such condition the railread
might apply for a deviation.?2

In support of Williamsopns testimony, another SP witness
testified that on long stretches/of track north of Willits
belonging to SP’s subsidiary, Northwestern Pacific, there are no
walkways on either side, or Ofly on one side, dual walkways being
limited to yard trackage, swdzching areas, and sidings in the area
whexe men must regularly on the ground. This trackage includes
both main and branch linef. Sp claims that although these tracks
have been inspected ovexfthe years complaints filed have been
limited to switch or yaird areas, and that this shows Staff does not

12 Wis testimony was to the point that if staff complained,
alleging a seriods situation, the railroad would look at it. If
the railroad agxbed, they would take care of it; if not, they would
ask for a deviagion, or an abandonment, or any other option they
might have bhefdre the Commission. o T '

/
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grandfathering was to be found in paragraph 5 of GO 118 where,
after hearing, the Commission might order elimination of an unsafe
walkway condition, but that for any such condition the railroad
might apply for a deviation.4

SP introduced evidence to show that since the addition/in
1978-79 of a run-around track within the J-M plant, SP’'s engi
pull empties up from Lompoc into the plant area to the east/end of
whatever plant track is to be used. The engine then returns to the
rear of the train via the run-around track in order to Yegin
switching. The point of this evidence was to indicate there is no
need for any crew members to be on the ground south/gf the track
west of Switch 2584 for switching. SP's testimony was that its
personnel working this branch have all been issuzz pexsonal radios
for use if needed, and that because of canyon £haracteristics
present herxe thexe is minimum radio interfersnce and no bleed-over
problem. For the return run with loaded cafs to Lompoc, testimony
was that the return trains axe made up eagt of either Switch 2584
ox 2587 inside the plant area where thepg are walkways. Air tests
and train inspections are made there b¢fore the train‘prbceeds.out
and west to the derail. After the derail is relined, the train
procecds to Lompoc. SP’s testimony was that no train member need

(Footnote continued fxom previous page)

have been inspected over the years complaints filed have been
limited to switch or yard areas, and that this shows Staff does not
be%ieve it has the authority to complain of walkway conditions in
other areas.

14 His testimony was to the point that if staff complained,.
alleging a serious situation, the railrxoad would look at it. If
the railroad agreed, they would take care of it; if not,. they would
ask for a deviation, or an abandonment, or any other option they -
might have before the Commission. U T
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believe it has the authority to complain of walkway conditions in
other areas.l3

SP introduced evidence to show that since the agdition in
1978=79 of a run-around track within the J-M plant, SP'¥ engines
pull empties up from Lompoc into the plant area to th¢’ east end of
whatever plant track is to be used. The engine they returns to the
rear of the train via the run-around track in ordef to begin
switching. The point of this evidence was to iplicate there is no
need for any crew members toO be on the ground South of the track
west of Switch 2584 for switching. SP’s teglLimony was that its
personnel working this branch have all beed issued personal radios
for use if needed, and that because of canyon characteristics
present here there is minimum radic inyerference and no bleed-over
problem. For the return run with loaled cars to Lompoc, testimony
was that the return trains are made/up east of eithexr Switch 2584
or 2587 inside the plant area wheye there are walkways. Air tests

13 Staff rebuts SP’s argument by pointing out that staff time and
resource constraints, and Access problems, require giving priority
to heavily used switching/areas. The record shows that until 1978,
staff regqularly conducted comprehensive GO 26-D-118 surveys of
substantial portions of/railroad trackage, but that budget
constraints and staff Leductions reduced staff’s ability to conduct
such surveys. Three sphrveys in the record suppoxrt staff’s
statements regarding/its interpretation of GO 118. Each of these
surveys cited a n r of main line deficiencies, and showed that
all substandard cofditions were corrected. There is no evidence of
any discussion regarding whether “"substantial switching* took
1:'lmc<'-.~),1 with the é&xkception of item 1089 relating to the White Hills
Branch.

NOTE: In suxvef GO 26D-118/L74 (Exhibit 1), Items 1066, 1075, 1080,
1084, 1086, d 1098 are main line items. In suxvey GO 26D-
118/L74-54 (Exhibit 1), Items 129, 138, 139, 141, and 142 are main

line items./ In survey GO_26D-118/187 (Exhibit 37), Items 100, 107,

130, 132, Y86, 191, 200, 205, 211, 229, 236, 240, and 247 are main.
line itemy. The ¢ircles around these items indicate the were
corrected. [TR 19]. ‘ T .
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be on the ground west of the derail on either side, althoxgh a
walkway is provided on the noxrth side.

SP also introduced testimony contravening s
application of Standarxd 6. Staff would require walkways on both
sides of a track at a derail. SP’s testimony was/Ahat, while a
derail may technically be termed a “switch,” at /A& derail there is
no switching from a branch line to a diversiorn/track, as there is
at a conventional switch, for the simple regdon that at a derail
there is no diversion track. SP states thit a derail is merely a
protective device to derail cars in an epergency: All that is
needed is sufficient ground area at and/on the side of the derail
stand in oxrder for a crew member to able to throw the tnrget.ls
Only if there was a diversion track/ At the derail site would there
be any need for a crew membexr having to walk down the diversion
track off the branch line. Thus/ SP insists there {s no
requirement for a walkway acrosg the track from a-derail stand, and
that Standard 6 of GO 118 does/not apply to derails.>®

15 The derail west of fhe gate to the J-M plant was installed in
either 1579 or 1980 to able to derail any cars that might move
uncontrolled out of th¢ plant down the canyon grade. 1t replaced
separately located derails on three different tracks up in the
plant. Initially it sas installed on the south side of the track,
but then was relocatgd to the north side of the track in order to
obviate any need foy a crewman to be on the ground south of the
track to operate the derail stand. Even more recently, in order to
allow J=-M to use iks plant car mover in tailing out of the plant
into the SP bra:zp line absent SP personnel, the derail stand was

again relocated, /4 car lengths further west but still on the north
side of the tra

16 SP presented testimony that the intent of its Pule 109
(formerly Rule/727) was to require walking inspections be performed
on trains thay¥ had been moving at speed on the mainline, after such
trains went ihto a siding in order to be passed by another train. -
But walking fnspections were not to be performed when a train halts”

(Footnote ceontinues on next page)
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SP also provided testimony and exhibits relating to its
consideration of various ways to provide both walkways
in the area at issue. SP’s evidence was that it consfdered
installation of diversion conduits under the track ¥o attempt
divexsion of the J-M plant runoff into a canyon-like ditch
paralleling the track and road on the norxth sid¢ of the canyon.
considered shifting the tracks themselves, ang’ also cutting back
the face of the southern hill facing the tralk so as to widen the
right of way. Its testimony was that thesé measures all would
necessarily involve othexr people’'s propexrty and entail substantial
expense without entirely resolving the/problems. SP also testified
of the considexation given to installdng a 30-inch pipe in the
drain ditch under a standard walkway. Its evidence was that such a
drain pipe could provide conly for/part of the runoff, mostly from
the plant area, but would leave Lhe xunoff from the adjacent south
side cliff alongside the ditch/to wash out any walkway. With
regaxd to the positioning of A walkway over a drain pipe SP offered
the testimony of its engineer witness Noori to rebut that of
staff’'s witness Schmutte. /Noori testified therxe just was
insufficient space betw track and cliff face; that a minimum 10
feet from track centexline would be required, not the 8 feet, 6
inches assumed by Schmatte. Noori pointed out that railroad design
practice required that any pipe trench would have to be 4 feet, 6
inches deep in ordexr’ to provide the necessary 18 inches of cover
below bottom line d& the ties to top of the pipe. Schmutte assumed
a 2-inch cover wopld suffice. Noori testified this cover is

(Footnote continued from previocus page)

merely to reline a derail. Even when a mainline train stops to
line a switch to bhead into a siding, no walking inspection is
required yntil gaftex the trajin has gone into the siding.
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required both to support the pipe itself and to allow track
maintenance. Noori further testified that such a ditch requires a
one-to-one slope or an expensive interlocking sheet me pipe
shoring system. Noori also testified that a concrete off gutter
to accommodate the cliff side runoff waters would haye to surmount
any continuous drain pipe installation in the ditch/ in order to
prevent runoff from the cliff sides merely scourimg away any
walkway that might be installed atop the pipe

Judicial Resolution of the

Alleged Federal Preemption Issue
SP solicited, and received fro:é#he chief counsel of the
Federal Railroad Administration, an advisory letter containing that
counsel’s statement that it was his vie4'that the subject matter
pertaining to walkway requirements contained in California‘’s GO 118
had been preempted by federal rules/and official federal
pronouncements. On May 15, 1986 SP filed a complaint in U.S.
District Court against this Commission, and asserted these views.
On November 3, 1986 the Distri Court ruled in favor of this
Commission and against Sp, cencludinq that the Commission’s safety
jurisdiction relative to walkways had not been preempted and that
GO 118 did not constitute unconstitutional burden upon
interstate commerce ( v
Public Utilities Commisgfion (N.D. Cal. 1986) 647 F Supp. 1220).
thereupon appealed, agd in a brief decision (No. 86-2983) issued
June 30, 1987 the Ni Circuit Couxt of Appeals affirmed the
decision of the District Court. As November 30, 1987 (the final
day for any appeal/to the U.S. Supreme Court) passed without SP
filing an appeal,/the District Court decision, as affirmed by the
Ninth Circuit Court of Appeals, became final. This Commission
continues to have rxailroad walkway safety jurisdiction, and the
provisions of /GO 118 have not been preempted.
Vv, Wh -

The diffef&ng conceptions of what was intended by the Commission

held by our Railroad Operations and Safety Branch, the Railroads,

SP
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and the unions continue to cause friction, and are inimical to
attainment of what must be the common goal - promotion of railroad
worker’s safety. That underlying question demands a definitife
answer.

Staff asserts that GO 118 requires railrocads to//provide
walkways meeting the appropriate standard on all tracka sidings,
switches, yards, etc. throughout California;
are no provisions to "grandfather in," oxr exempt, p
conditions. Staff’s view is that GO 118 standards/are "minimum
standards” applicable everywhere after the effecy¥ive date of the
general order. Staff contends that "pre-1963 yhlkway conditions
are not forever exempt from upgrading, even reconstruction does
not take place,” basing that argument on thd language in GO 118
that each railroad "shall pursue a progray of improvement of
walkways in all switching areas where a fubstantial amount of
switching is performed, along its main/ branch and industrial
trackage toward substantial conformity with its standards filed
with the Commission pursuant to thig order." ‘

The unions basically are/in agreement with staff.

On the other hand, SP contends that a nonconforming
walkway is not necessarily a GO/118 violation; that it may well be
a "grandfathered" arxea which the railroad is under no past or
present duty to improve eith (1) until a new walkway in that area
is constructed, or (2) unti)Y an existing walkway in that area i=
reconstructed, or (3) unlegs "a substantial amount of switching is
performed” on that track,/or (4) the Commission, after hearing,
orders upgrading of that/specific nonconforming walkway to the GO
standard to eliminate unsafe walkway condition that has been
identified. ' |

It is usefyl to remember that GO 118 was essentially a
compromise between what the Transportation Division staff of that
time and the railrgad unions urged for adoption, and what the
railroads contended would be economically feasible;&nd p6ss£b1e to
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live with. As is customary in such situations, no party got all it
wanted. Today the positions of the parties in these pzocoé&ings
continue to reflect these 1963 divisions.
Riscussion

We will begin by xeemphasizing what we haveé stated many
times before:

"The Commission has the responsibility to
‘require every public utility to condtruct,
maintain, and operate its line, plaft, system,
equipment, apparatus, tracks, and fpremises in
such manner as to promote and saféeguard the
health and safety of its employ¢€s, passengers,
customers, and the gublic, oo/ (Public
Utilities Code § 7638, see als¢/ 8§ 761, 762.)
GOs 26-D and 118 were adopteg! to protect the
health and safety of railroad employees.”
(D.9310S5, : i

CPUC 2d 196, 205 (198l1); D.83~-10-030,
— CPUC 24 ____ (1983) Opinion at g . 1)~
12; and D.86-02-058, CPUC 2d ___ (1986)
Slip Opinion at p. 30.

. A passage from v

miﬁs_nammm_ﬂzmm( D.84-08-122, ___ CPUC 2d __,
(1984) (Slip Opinion at 3), cbncerning walkway safety is alse worth
repeating:

Safety, as relative here, simply means such
freedom from danger to life, health, and
welfare as the/ nature of the employment, and
the place of mgloyment, will reasonably
permit. An ¢mployer has a duty to provide his
employees a /safe place to work. ‘This does not
mean the abgolute elimination of dangex, but
does means/that the place of work be as secure
as the exexcise of reasonable care by the
employer tan make and keep it. The duty is a
continuing one. It does not suffice that the
employex/ merely put the place of work in a
reasonaply safe condition once and then allow
it to deterioxate or fail to maintain it. It
must rfasonably be kept continuously a safe
place /to work. And such a duty is as
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applicable to a railroad roadbed as to a

machine shop.

The Commission’s specific power to require yailroads to
provide standard adequate walkways is based primari)y on PU Code §
768, which authorizes the Commission to require railroads to
construct, maintain, and operate their facilitigs in a manner so as
to promote and safeguard the health and safety of railrocad
employees. Section 768 gives the Commission’ the power to establish
"uniform oxr othex standards of constructiof and equipment, and to
require the performance of any other act/which the health and
safety of its employees and the public/may demand.” PU Code §$ 761
and 762 reinforce § 768 by requiring/he Commission to act if a
hearing reveals that a utility is rating in an unsafe manner.

Adoption of GO 118 and Approval of the accompanying
uniform walkway standards did not altex the Commission’s authority
or duty to ensure walkway safefy. It did, however, establish
standards for what are pres to be safe walkways.

In this proceedizgc we are primarily concerned with the

safety of workers in the area at issue. Because compliance with GO
118 creates a presumptiaﬂ,that walkway conditions are safe, it is
important to determine mhether SP’s White Hills Branch Line leading
into the J-M plant comiplies with that general order. Once this
determination is made, we can take the next step of determining
whethex SP has adeqﬁately Justified the need for a deviation and
demonstrated that/such a deviation could be granted without
Jeopardizing worker safety. We can also determine whether
additional measures need to be taken in order to ensure worker
safety.

we/ will now interpret GO 118 and apply it to the facts
before us. /The language appearing in the preamble and seven
paragraphy’ of provisions which follow the preamble fs not as clear
as it g}qht be. We will give the general order its plain meaning
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. wherever possible. Where ambiguity exists, we will interpr

general oxrder in accord with the rules of statutory cons

Our goal is to interpret GO 118 in a manner
entirely consistent with both the procedural history the general
order which is amply documented both in our present froceeding and
the records of C.7306, the investigative vehicle which led in 1963
to adoption of GO 118, and with PU Code §§ 768, 761, and 762, the
statutes that GO 118 is designed to help implefent.

At this point, it is helpful to asX: "What obligations
does GO 118 place on SP?" GO 118 requiress most pertinently:

1. That SP shall "file its standards for the
construction, reconstructfon and for the
subsequent maintenance of walkways adjacent
to its tracks ... and shall hereafter, in
the construction and xeconstruction of its
tracks and walkways, SObserve its standards
filed with the Co sion in accordance
with the provisions/ of this oxder”
(Preamble to GO 118).

That SP’s "standards...for the construction
or reconstruction of walkways adjacent to .
its tracks shall be filed with the
Commission for its approval not later than
thirty days after the effective date of
this ordexr*/ (Paragraph 1 of GO 118).

That SP shall file standards which provide
for "reagonably safe and adequate walkways
adjacent to its track in all switching
areas, /and shall provide that all such
walkways shall be maintained and kept
xeasonably free from vegetation as may be
appropriate to prevailing conditions, and
sha)) provide for abatement of weeds and
brush adjacent to walkways as necessary to
prevent the growth of objectionable
vegetation encroaching upon such walkways"
(Paragraph 3 of GO 118).

That SP “"pursue a program of improvement of
walkways in all switching areas where a
substantial amount of switching is
pexformed, along its main, branch and -
industrial trackage toward substantial
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. conformity with its standards filed with
the Commission pursuant to this oxrdex*
(Paragraph 6 of GO 118).

Relevant to other issues raised by the present proceedings
also provides that:

1. "The Commission, after hearing, may
oxder the railroad corporation to
eliminate any unsafe walkway
condition and may specify such
reasonable time within which the
improvement shall be completed as
may be appropriate undex the
circumstances." (Paragraph 5 of GO /118).

"Deviations from the filed standaxds ox the

provisions of this oxder may be Aauthorized

by the Commission for any spec¥fic

installation for good cause n

application by a railroad ¢ ration;

which application shall in¢lude a full

statement of the conditiops which prevail

at the time and place inyvolved, and the

reasons why deviation deemed necessary."

(Paragraph 7 of GO 11

In 1963, there were substantial segments of each
railroad’s system that failed to/meet the railroad’s filed
standaxds. GO 118 did not reqvire that all tracks be brought into
compliance with the filed walkway standards immediatély, or by any
set date. Instead, the gengral order established a two part
program for compliance with the standards. First, the preamble to
GO 118 makes clear that réilroads must, after the effective date of
the general orxder, obsaébe the standards they filed with the
Commission as required by GO 118 “hereafter, in the construction
and reconstruction of its tracks and walkways." Second, Paragraph
railroads to pursue a program of improvement

of walkways in ceytain areas, without regard for whether tracks and:
walkways are conftructed or reconstructed in these areas after the
effective date Af the general order. B
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Requixements Applicable to Txacks and Walkwavs in

Existence When GO 118 Was Adopted

Perhaps the most important ambiguity in GO 118 conc
the need for improvements to walkways on tracks already in ,
existence when the general order was adopted.‘ Paraqraph" is not a
model of clarity, and has been interpreted one way by thé staff,
and another way by SP.

Paragraph 6 reads as follows:

6. Each railroad corporation operati
the State shall pursue a pr
improvement of walkways in a itching
areas where a substantial amourdt of
switching {s performed, alo
branch and industrial trac
substantial coafommity wit
filed with the Commission/fursuant to this
oxder.

SP believes that Paragraph/6 requires only that the
railrxoad must develop a program foy improving walkways in areas
whexe substantial switching occ » and that there is no
requirement that the railroad bying other areas into compliance
with walkway standards until walkways in those areas are either
constructed or reconstructed '

Staff, on the othgr hand, believes that Paragraph € _
requires a program for improvement of walkways not only in areas of
substantial switching, byt also *,along main, branch and industrial
txacks."”

SP notes ¢ during negotiations over the language of
Paragraph 6, language/proposed by the staff which required that
xailroads bring all gracks into compliance with GO 118 standards
within 3 years was /freplaced by language that did not specify any
date by which compliance was rxequired. SP also notes the imsertion
of the phrase "where a substantial amount of switchinq is 7
performed,” aftek the words 'switching areas.” : '
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Staff notes that SP’s interprotation of Paragraph 6
ignores the c¢omma and the words "along its main, branch and
industrial trackage” that follow the reference to switching/areas.
Staff witness King testified that the staff’s long-standixg

Paragraph 6 is clearly ambiguous.
Where a statute is theoretically ca

intent of the Legislature. (

v. Public Utilities Commission, 24 C 3d #36, 844 (1979).) The same
principle applies to our general orderyg’. In the present
proceeding, both the legislative histdry of GO 118 and the wider
historical circumstances of its enactment are legitimate and
valuable aids in divining the gengkal ordex’s purpose, (Id.)

As the contents of the/file in C.7306, of which the ALJ
took official notice, reveal, ring the 1959 regular session of
the California Legislature thére were numerous bills relating to
the health and safety of raﬁ?zoad employees before the Assembly.
These bills wexe referred fo committee for interim study, and after
hearings, a committee repdrt in essence urged that the subject
matter be referred to tlle Public Utilities Commission for possible
disposition through isguance of a general order. Subsequently,
numexous infoxmal complaints were received by our staff from
railxoad workers concerned with inadequacies of walkways adjacent
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to railroad tracks. 1’ The Transportation Division staff of ¢t
day prepared a proposed general oxder. On May 22, 1961 this
order was circulated for comment to the railrocads and the
respective railroad unions. The draft oxdexr contained pr
regulations to govern the construction, reconstruction,
maintenance of walkways adjacent to rallrxoad trackage.

preamble paragraphs referred to these proposals as "

standards, " and would have required that compliant avalkways be
provided adjacent to all tracks not later than ember 31, 1965.

The unions responding were generally favor of the
proposed general oxrder, although there were also objections to
deferring compliance to Decembexr 31, 196S5. e railroads objected
to adoption of any general order, insisting that no accident
records existed which could directly attribute any accident to
unsafe underfoot conditions; they ascriled many of the tripping and
falling incidents of record to the cargplessness of those involved.

- While insisting that they believed iy providing safe places to work
in yards, at sidings, and at switchés, they could see no need to
provide walkways on open trackage Hetween stations and sidlngs.
Finally, they contended that the/proposed general order would be an
economic disastexr for the railrgads.

On Maxch 27, 1962 thé Commission issued its OIX into
whether a general order should be adopted, accompanied by
essentially the same draft general order circulated earlier. The
carxiers made it clear thay they would oppose the proposed general

was presented to the/Commission, Staff witness Carlock testified
that during the eiglit years preceding 1963, the Commission received
an average of 14 suth complaints a month. [C.7306 TR 106-107].
Exhibits 2 and 3 in that proceeding constitute, respectively, a
"Recapitulation of Informal Complaints and Related Matters
Pertaining to Walkways and Vegetation Along Railroad Tracks for
Period 1954-1963," and a supplemental recapitulation of such
complaints in the Los Angeles area for 1962-1963. . '

17 In the hearin:g?n which the compromise proposed general order

- 38 -
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order with every legal avenue available. Eventually, the parties
agreed to work toward master standards acceptable to all. Whifle
progress was slow, compromises were hammered out.

On November 27, 1962, railroads, unions, and staff agreed
upon "Standards for Construction and Reconstruction of Wallkways and
Maintenance Therecof.” It was not until some time 1ate=/¥hat a
final version of the general oxder itself was agreed jipon.

In D.65208 issued on April 9, 1963, the Commission noted:

*"As a result of the studies and undexstamdings
reached during the conferences with rqﬁbondents
and with some of the interested partiés, there
was drafted by the Commission’s Opexations and
Safety Section a proposed general ofdexr on this
subject which was introduced at the hearing and
identified as Exhibit No. 7. Algd received in
evidence was Exhibit No. 8, setting forth
standaxds to be filed by the railroads with the
Commission in the event that the proposed
general order, Exhibit No. 7,/ was adopted by
the Commission.

“The staff introduced evidénce of the need for
the proposed general orxdeér and that it is
required for the safety/of railrocad personnel
and the public. The xespondents deferred
cross-examination and/presented nco testimony on
the undexstanding hereinafter mentioned.

"The position of the¢’ respondents generally was
that there is no pecessity for any general
order regarding the subject matter; however, if
the Commission déems it advisable to adopt the
proposed general order, Exhibit No. 7, they
would be willing to file standards with the
Commission cojforming to those set forth in
Exhibit No. §; but if the Commission does not
adopt the proposed regulations, they would want
to have thig matter reopened and be heaxd fully
on the mexits of any revisions to the proposed
general oxder or of any other general order
pertainiry to the subject matter. The matter
wgs sub itted upon such understanding by all

t e 93-" '

e
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The Commission went on to state that it found that “"these proposed
regulations and the Standards for Construction and Reconstruction
of Walkways and Maintenance Thereof presented by the railroads as
Exhibit 8 provide a reasonable standard of safety for railroaa/a
employees, passengers and customers of common carriers an

public in general.” The Commission then adopted the progosed
general oxder introduced as Exhibit 7. Exhibit 7 thersfupon became
GO 118, and the railroads thereafter formally filed fhe 6 standards
set forth in Exhibit 8.

The historical context of the adoption/of GO 118 shows
that 1) the Commission was acting in response Yo legislative
pressure to consider a general order designed’ to protect railroad
workers from the hazards of their employmept, and in response to
informal complaints by railroad workers adleging the existence of
unsafe walkways standaxds, and 2) it ieved that GO 118 and the
specific standards accompanying it provided a reasonable standard
of safety for railroad employees and/others.

Subsequent Commission d égaions make clear that GO 118
was adopted to protect railroad workers. In Re: Union Pacific
Railroad Company, 6 CPUC 24 19&{ 205 (1981), the Commission stated:

"The Commission his the responsibility to
‘xequire every piblic utility to construct,
maintain, and operate its ... system,
equipment, appyratus, tracks, and premises in
such a manner/as to promote and safequard the
health and sgfety of its employees... and the
public,...(Public Utilities Code § 768, see
also €8 76V, 762.) GOs 26~D and 1ll8 werxre
adopted t¢/ protect the health and safety of
railroa:/employees."

See also, D.83-10-030, Re Wnion Pacific Railroad Company = Yexmo
Yaxd, ___CPUC 2d » (1583) Slip Opiniop at pp. 11-12; see also
D. 86-02-958, -

Yaxd, ___CPUC — (1986) slip Opinion at 30. Thus, an
interpretatior/ of the general order which does npt_ptovide(for a
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. reasonable standard of safety is contrary to the legislative
intent.

SP has argued through its witness, Williamson, that/the
details of the 1963 negotiations support its interpretationsof
Paragraph 6. Williamson‘’s testimony sheds some light on
negotiations but is not coanclusive. "In construing a sfatute we do
not consider the motives or understandings of indivi

legislators who cast their votes in favor of ft." 1
of Bouquet, 16 C 3d 583, at 589 (1976).) The sam¢’ principles apply
to the interpretation of regulations which are the result of

negotiations between interested parties. Different parties to a
compromise have by definition agreed to the Xanguage of the
compromise, but there is no guarantee that/the parties agree about
what that language means. Or even that they really want such
agreement.

The transcript of C.7306 provides a good illustxation.
When staff witness Carlock was quesgigned by the attorney for the
Brotherhood of Railroad Trainmen, AFL-CIO, with regard to his
interpretation of Exhibit 7 Paragraph 3 requirements for the
abatement ¢f weeds and brush adyﬁcen: to walkways, the attorney for
the Atchison, Topeka & Santa Pd'nailway Company and the Los Angeles
Junction Railway Company o:;;pted as follows:

I object to the guestion on the grounds that

it’s incompetentsand irrelevant. This document

is itself the best evidence of what is intended

and what is mednt, and Mx. Carlock’s personal

view of that Yanguage is wholly irrxelevant and

immaterial. [C.7306 TR 96-97]. /

/
Presiding Commissioner Holoboff subsequently stated:

There i:ﬂpo question about it but that to the

extent there is a legal conclusion involved Mr.
Car%ggk' opinion will be immaterial. [C. 7306
TR A . _
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Thus, the railroads had an opportunity in 1963 to obtain on the
record a clear understanding of what each party thought it was
getting and to obtain a joint understanding of what all parties pleant
by the compromise language which later became GO 118. They chose not
to take this opportunity, evidently preferring the language Yo remain
open to interpretation by the Commission.

Mr. Williamson‘’s present legal conclusions regarding the
scope of GO 118 and the walkway standards are antitl:j/to no more
weight than the legal conclusions of Mr. Carxlock were/ given back in
1963. At best, Mr. Williamson can testify to the cdgsiderations that
led to his concurring in the proposed general ordeé. That is all Mr.
Carlock was allowed to do.

How does SP’s interpretation square with the regulatory
intent noted above, and with the rules of statutory construction?
SP’s intexpretation that remedial action is required only for
switching areas where substantial switching/is performed means that
as long as SP did not construct walkways where they did not exist
along other track built before 1963, and, id not reconstruct walkways
that did exist at that time, SP would pever be under any obligation
to improve walkway conditions along such track, barxring a specific
staff investigation of the hazards thefgcn, followed by a Commission
order requiring improvement. This dod& not appear consistent with
the intent of the Commission in adopting GO 118 to protect railroad
workers. |

Undex the rules of statutory construction, "Interpretative
constructions which render some words surplusage, defy common sense,
or lead to mischief ox abaurdity,/hre to be avoided. Californie
Mopufacturexs’ Agssociation v. Public Utilities Commission, gupxa, 24
C 3d at 844. SP interprets Par?@raph 6 as if it reads: "...pursue a
program of improvement of walkways in all switching areas where a
substantial amount of switching is performed...towaid substantial
conformity with its [filed] standards...” SP would LQnorénthe‘phrage
",along its main, branch and/industrial trackage," which follows the.
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reasonable standard of safety is contrary to the legislative
intent. These decisions, however, provide little gﬁidance
regarding the meaning of Paragraph 6. | '

SP believes that the details of the 1963 negotjations
support its interpretation of Paragraph 6. On the othe’r hand,
staff has consistently interpreted Paragraph 6 as reguiring that
railroads develop a program for improvement of walkway conditions
along all tracks in existence when GO 118 was adofiza.

Different parties to a compromise such as GO 118 have by
definition agreed to the language of the compromise, but there is
Nno guarantee that the parties agree about %V t that language means.
That is clearly the case here. It is evident that after 25 years
GO 118 Paxagraph 6 still causes confusioﬁ(

In light of the above discussﬁ%n, we believe it is best
to convene a proceeding for the narrow purposes of detexmining what
actions railroads should be required/%0>take‘to improve walkways
along tracks and switching areas predating the adoption of GO 118,
and when those actions must o¢cu

We hope that the proceeding we initiate can provide a
forum for staff, railroads, and’railroad workers and their
representatives to cooperate to develop a model walkway improvement
program setting appropriat:/é;iorities for walkway improvement and

developing cost effective gafety solutions, in oxder to decrease
the most risk for the leagt cost in the least time.

we expect that/the 0OIX will address at least the
following questions:

1. To what extent, as of the effective date of
this oxder, are walkways complying with G0 118
standayds in existence along all pre-GO 118

2. Whatjfare the estimated costs associated with -
lishing complying walkways along all pre-
GO AL18 tracks that do .not presently have
confplying walkways? oL :
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reference to switching areas. SP’s interpretation is contrary to
this rule of statutory construction both because it "renders some
words surplusage” and because it defies common sense and leads to an
absurd result. If SP was correct, the Commission would, in the quise
of adopting a safety regulation, have exempted the railroad from ever
having to construct complying walkways along any pre-GO 118 track .
outside areas where substantial switching occurs, in the absence of a
staff investigation and subsequent Commission order. In,view/gf the
nine years since staff first notified SP of the concerns ldéﬁing to
the present proceeding, which coverxs walkway conditions On one half
mile of a marginal branch line, this is an absurd resydt.

Furthermore, we note that: "Where a statu empowers an
administrative agency to adopt regulations, such regulations, ‘must
be consistent, not in conflict with the statute,
necessary to effectuate its purpose.’”

C 3d 668, 679 (1981)). "Correspondingly, ther¢ is no agency
discretion to promulgate a regulation which As inconsistent with the
governing statute.” JId. If we do not wisl to have GO 118 struck
down as an abuse of our discretion or as an action outside our
authority, we must interpret GO 118 in a/;anner consistent with the
statutes it implements. SP’s interprgfétion of Paragraph 6 appears
inconsistent with the purpose of the governing statutes, PU Code §§
768, 761 and 762, which axe designed/kovprotect ralilroad employeces
and othexs from the hazards of railxocad operations.

In its efforts to implement GO 118, staff has consistently
interpreted Paragraph 6 as requiring that railroads develop a program
for improvement of walkway condftions along tracks in existence when
GO 118 was adopted. Staff rebuts SP’s argument that staff’s failure
to complain of main and branch line conditions on Northwestern
Pacific tracks shows an absgﬁ%e of belief in its ability to do so by
pointing out that staff time and resource constraints, and access
problems, require giving priority to~haavily‘usod*nwitch;nqgaxoas.
The record shows that unt#l 1978, staff :equlaxry-conddctéd' “
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)
Should the program for improvement include all
pre-GO 118 tracks or just those in switchin
areas?

If the program is limited to switching areas
where substantial switching occuxs, how/should
the phrase “where substantial switchind occurs*
be defined?

Should the program for improvement Anclude
something more than switching areaé but
something less than all pre-GO 118 tracks?

Ie., should it also include othef areas where
railroad workers are frequently in need of safe
footing? If so, what other pype-GO 118 tracks
should be subject to the progkam for
improvement?

. Should the program for improvement set

prioxities for remedying alkway conditions in
switching areas first and then improving other
areas as time and resoyrces permit?

Should any priorities/be set on the basis of
accident frequencies) cost effectiveness of
potential improvemepts or a combination of
these two factors? / How could this be done?

What time frame, Lf any, should govern the
program for imprgvement?

if any, have railroads improved
walkway condifions along pre-GO 118 main,
branch and igdustrial tracks?

Should the program for improvement require
actual compliance or merely "substantial
conformity™” with GO 118 standards with regard
to walkways subject to the program for
improvemgnt?

If "subgtantial conformity"” is xequired,
rather /than actual compliance, then how could
the t *substantial conformity*” be defined
so thdt the program for improvement can be
enforceable? . L
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comprehensive GO 26D-118 suxveys of substantial portions of railroad:
trackage, but that budget constraints and staff reductions reducdé
staff’s ability to conduct such surveys. Three surveys in tg’ xecord
support staff’s statements regarding its interpretation 01’90‘118;18
Each of these surveys cited a number of main line deficiepcios, and
showed that all substandard conditions were corrected. here is no
evidence of any discussion regarding whether “"substantial switching*
took place, with the exception of item 1089 relating/to the White
Hills Branch. We give great weight to the construdtion our staff
places on the generxal ordex, just as courts give great weight, in
similar situations, to the interpretation plac on a statute by the
agency responsible for administering the statute. (City of Pasadena
v _Railroad Commission (1923) 192 C 61).

Staff’s interpretation is in harpony with the safety
legislation GO 118 was adopted t¢ help lement (PU Code §§ 761,
762 and 768), with the intent of the Commission in adopting GO 118,
and with the railrocad’s obligation to provide safe working conditions
fox its employees. Staff’s interpretdtion is consistent with the
rules of statutory comnstruction, whifh require that every word and
phrase in a statute be given meaning and that absurd results be
avoided. Staff’s interpretation also consistent with the
principle that regulations must not contradict or impair the purpose
of the legislation they implement. Finally, staff’s interpretation
is consistent with sound sense And wise policy - it is better to
require a program for eventual/conformity with walkway safety
standards than to find that no compliance is required on pre-1963.

18 In survey GO 26D-118/L74 (Exhibit 1), Items 1066, 107S, 1080,
1084, 1086, and 1098 axe main line items. In survey GO 26D-
118/L74=-S4 (Exhibit 1), Items 129, 138, 139, 141, and 142 are main
line items. In survey 26D=-118/187 (Exhibit 37), Items 100, 107,
line items. The cixcles around these items indicate they were
coxrrected. [TR 19]. : oo :
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All railroads will be required to file with the Commission walkwly
improvement programs conforming with the requirements developed in
this proceeding. ‘
"Minimum"~ vs " n » n
Staff and SP also disagree as to whether GO

SP notes that at least one early version of GO 118
proposed by staff but not adopted by the Commissidn included the
phrase "minimum standards,” and that the generaX oxder itself refers
simply to *standards." This is true. Staff, /however, notes that
while the general order itself may refer sigply to standards, the
standards the railroads agreed to file with the Commigsion as part
of the GO 118 compromise refer to ”minimﬁ&j walkway measuxements.
The record in C.7306 shows that the wor@ "minimum" was dropped frem
the GO 118 preamble only when the ranf;oads accepted the staff’s
proposed standards with their "minimﬁm" measurement language.' Since
SP is bound to observe these walkwdy standards, SP’s walkways must
at least meet the minimum measurd&ents set forth therein.

staff’s position is 95;rect. D.65208 makes clear that the
Commission was well awaxe of the specific standards the railroads
agreed to file in compliance/with GO 118 at the time GO 118 was
adopted. That decision notéd the position of the railroads that:

"there is no negessity for any general order
regarding the sGbject matter; however, if the
Commission deems it advisable to adopt the
propesed general oxder, Exhibit No. 7, they
would be wilYing to file standards with the
Commission conforming to those set forth in
Exhibit No./8;..." and went on to state that
*The Commigsion £finds that these proposed
regqulatiods and th n :
n Lon W
hex presented he 1
No. 8 pyovide a reasonable
for raij/lroad employees, passengers and
customgrs of common carxriexrs and the public in
" (D.65§0?, 60 PUC 756, at 757 (1963)
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. main, branch, and industrial tracks in absence of a specific
Conmmission order.

wWhere a statute or regulation is ~fairly susceptible of/ two
constructions, one leading inevitably to mischief or absurdity,
the othexr consistent with justice, sound sense, and wise policy, the
former should be rejected and the latrter adopted.” (

120 C 384, 386 (1898)). This principle seems to favor stdff’s
interpretation of Paragraph 6.

On the other hand, the railroad’s interpresédtion is also
consistent with the language of Paragraph 6. There/is some evidence
that the railroad had its interpretation in mind #hen it agreed to
the ambiguous language of Paragraph 6. It is efident that after 25
years GO 118 Paragraph 6 still causes confusidn.

In light of the above discussion,/we believe it is best to
convene a proceeding for the narrow purpoges of determining what
actions railroads should be required to fake to improve walkways
along tracks and switching areas predafing the adoption of GO 118,
and when those actions must occur.
ambiguous provision in a manner adyerse to worker safety, noxr is
thexe any point in requiring a v e improvement program that does
not establish priorities for th¢ improvement of the most hazardous
arxeas first and which may be ofly begrudgingly implemented by
recalcitrant railroads.

Railroad walkway Amprovement programs should be designed to
ensure that the more hazaydous walkway situations have priority over
those less likely to resplt in serious injury. But they should be
designed to bring all whlkways into eventual compliance with walkway
safety standaxds. It/has, after all, been 25 years since GO 118 was
adopted. It is reasdnable to insist that all walkways be made safe
at some point.

We hope t the proceeding we initiate can provide a forum
foxr staff, railrgads, and railroad workers and their representatives
to cooperate to/develop a model walkway:impro#emehz‘program~se;ting.
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appropriate priorities for walkway improvement and developi
effective safety solutions, in order to decrease the most/Aisk for
the least cost in the least time. _ ‘

Participants will be asked to consider the following
approach:

List the factors that affect the degree #f risk for
walkway environments.

Determine how to measure these facto

Select methods to determine the empirical
relationship of these factors to fisk.

a. Use data when available.

b. Use a consensus of fexpert judgment
(railrcads, uniong®, and staff) when data
is not available ’

Determine the empirical Yelationship of theie
factors to risk.

Create an empirical model that ranks walkway
environments as to level of risk.

Develop categories of levels of risk.

Develop simple procedures for calculating the costs
of remedying the/risks in these categories.

Develop a timeframe for meeting the appropxiate
standard for each category, setting shorter
timeframes for higher risk categories.

Develop a procedure for expedited recategorization
of specific/walkway areas, based on unusual costs.

Develop & jprocedure for expedited handling of
deviation/requests for specific areas in the lower.
risk catdgories, which have exceptionally high

All railroads will be required to file with the Commission wallkway
improvement p ams conforming with the roquitement;’dgveloped in_ .
this proceeding. ' ‘ o)

/
o
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Staff and SP also disagree as to whether GO 118 imposes
"minimum" standards or "reasonable” standards for railroad walkwa
SP notes that at least one early version ¢of GO 118 which was
proposed by staff but not adopted by the Commission included rhe
phrase “"minimum standards,* and that the general order itself refers
simply to "standards."” This is true. Staff, however, notés that
while the general order itself may refer simply to standards, the
standards the railroads agreed to file with the Commiséion as part
of the GO 118 compromise refer to "minimum" walkway smeasurements.
The record in C.7306 shows that the word "minimumy/was dropped from
the GO 118 preamble only when the railroads accepted the staff’'s
proposed standards with their "minimum” measurdZ§nt language. Since
SP is bound to observe these walkway standairs, SP’s walkways must
at least meet the minimum measurements set /forth therein.

Staff’s position is correct. 32/42208 nmakes clear that the
Commission was well awaxe of the specific standards the rxrailroads
agreed to file in compliance with GO 118 at the time GO 118 was

. adopted. That decision noted the po#ition of the railroads that:

"there i{s no necessity for any general order
regarding the subject matter; however, if the
Commission deems it advdAsable to adopt the
proposed general oxdexr; Exhibit No. 7, they
would be willing to file standaxrds with the
Commission conforming to those set forth in
Exhibit No. 8;..." and went on to state that
"The Commission finds that these proposed
regulation

Ne. 8 provide asreasonable standard of safety
for railroad employees, passengers and
customers of common carriexs and the public in
genexal.” (D/65208, 60 PUC 756, at 757 (1963)

(emphasis added).)

/ _ _
The standards filed)by the railroads contain track cross-section and
plan view diagrams which specify minimum walkway lengths and widths.

® /
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Every distance specified in standards 1 through 6 is followed
word "minimum,* or the abbreviation "min."

The preamble to GO 118 requires railroads to obsgrve the
standaxds they filed in compliance with the general ord
Whether the "minimum® distances set forth in the stangdrds filed by
SP are considered "minimum standards” or “minimum medsurements
contained in ‘reasonable’ standaxds” makes no différence in terms of
the compliance required. SP must observe the waplkway standards it
filed in compliance with GO 118.

We note that SP’s own witness, Wildiamson, conceded that
where the standards of GO 118 applied they/were minimum standaxds
[TR 595] - his main contention was that Yhese standards did not
apply to most pre-existing walkway congitions.

Agplication of GO 118 to

In the present case, SP 8 not dispute the
applicability of GO 118 standards/to the White Hills Branch Line
walkways which have been constrycted or reconstructed after GO 118
became effective in 1963. It Acknowledges that in 1963 there were
essentially no walkways soutlf of the tracks, but that walkways were
constructed thereaftexr on intermittent basis as washed out
gections of roadbed and last were replaced during maintenance
operations. SP witness on testified that SP commonly replacéd
two or three 40-foot sections of subballast, ballast and £{l1,
approximately 3 feet wide, from underneath the rail to the bottom
of the south side di¥ch. Mr. Mahon testified that there are
walkways south of switches 2584 and 2587. SP claims that there has
never been a contihuous walkway, that GO 118 does not require the
construction of pew walkways where none existed before, and that it
makes little sense for the railroad to maintain intermittent
stretches of wilkway interspersed by sections where SP believes no

GO 118 standards is necessary. Staff contends that
SP’s intermiytent replacement of storm damaged. roadbod‘and '
constructioy and/or reconstruction of south side walkways,'
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ultimately amounted to construction and/or reconstruction of
walkways along the south side of the entire portion of the brangh
line in question. These post-1963 walkways clearly invoke GO 118
standards. Even if certain arxeas south of the tracks never '
walkways, Staff argues, SP has violated its Paragraph 6 obligation
to engage in a program for bringing its main, branch, and
industrial trxack into substantial compliance with GO ll8/standards.
To the extent the SP tracks, switch installarions, or

under an obligation to provide GO 118 standard w
absence of a deviation. The track up the canyoy approach was
installed cirxca 1923. With steadily declining/usage because of
lost custom from trucking inroads, none of gyz 3.7-mile branch line
itself had been reconstructed. However, the derail switch has been
relocated twice, and the roadbed underlyipg sections of the track
has been reconstructed after heavy sto washed it from under the
tracks. It is not necessary for a railroad to replace at least 50%
of materials on the entire branch lind in order to invoke GO 118
standards, it is sufficient that any/segment of track or walkway
has been reconstructed. Furthermore, the evidence clearly shows
that while there were no walkways on the south side of the tracks
in 1963, some such walkways werejconstructed thereafter in
conjunction with maintenance acfivities. Under the preamble to GO
118, these post-1963 walkways}huat conform to GO-118 standaxds.

The Dexail Switch Issue

We will now determine which standards apply to the derail
installed in 1979-1980 west/of Switch 2584, which originally had
its switch stand and targe% located on the south side of the track.
This derail replaced otheks located up inside the J-M plant.
Subsequently, the switch/stand and target was moved across to the
north side of the txack!where there always has been an adeéuate
walkway. SP’s stated"eason.was to remove any noadiat;any_timerfor
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crew members to be on the south side of the track. Still lafer the
derail was moved further west of Switch 2584. The switch #tand and
target remains on the north side of the track.

These relocations certainly constituted either
"constructions” or "recomnstructions,” and thus they/Ainvoke the
railroad's obligations under GO 118 to observe GO /Al8 standards in
doing the work. The question then becomes, whigh standards?

Staff contends Standard 6 applies t¢/the derail and
asgerts that SP did not adhere to that standdrd. Staff contends
that a derail is a "switching area,” and wduld apply its Marxch 1,
1568 (Rev. June 10, 1974) "Clarification/of General Order No. 118"
to conclude that standard walkways were required for both sides of
the track in advance of and beyond thé,'switch,“ a distance of 150
feet; as they are "locations where rating conditions regqularly
require members of the train crew to be on the ground.* SPp
strongly disputed this, in turn déztending that a derail is only
termed a "switch" technically:; t at a derail there is no
switching from a branch line ¥o a diversion track; that there is no
turnout, and car spots do not apply. A derail, Sp states, is
merely a protective device /to derxail cars off the track unto the
ground in an emexrgency. P contends that all that GO 118 regquires
is & safe and sufficien/ area on the side of the track where the
derail target is sited/to be able to safely throw it. Staff
counters this view by/pointing out that it is the usual and
preferred practice fgr trainworkers to signal to the engineer and
dismount from the side of the locomotive wherxe the engineexr can
easily see them. en arriving at the Manville plant, the engineer
is on the side of/ the locomotive opposite the derail switch and in
orxder to stay iy view of the engineer, a trainworxker must operate
from the ditch /side.

We ee with staff that a derail is indeed a switch for
the puxposes pf GO 118. The railroad, in numerous exhibits and
testimony, fers to the "derail switch.” The derail is a device
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designed to let trains pass when set in one position, but to divcécf//,
runaway train cars to an off track loccation when set in a secopd
pesition. The "lining” and "re-lining" of the derail switc
requires the use of a switch stand and target similar to that used
on other switches. SP witnesses Williamson and Giles tg, ified
that there is no practical difference between the derail and other
switches from the standpoint of the worker using the gswitch,
although he pointed out that the use of certain other switches
might require additional follow up activity evidertly not required
here.

A primary purpose of the GO 118 standards for axeas where
switching occurs is to provide workers with d’aaia place to stand
when operating a switch and controlling the/ movement of trains.

The need for compliance does not depend o the type of switch or
the frequency of switch use, but rather jon the need to protect
workers when the switch is used.

In this case, the evidence smhows that trainworkexs line,
and reline, the derail switch at led%t twice a day, in conjunction
with the daily train to the J-M plant. Workexs using the derail
switch at issue need safe footin

Given these facts, we /find no good reason to distinguish
between the derail and othex switches. We find that GO 118
standards for switching areas/apply to locations where derails are
used.

Standaxd 6, advocated by staff, applies to areas where
switching is performed to /divert train cars to diversion tracks
or to car spot tracks. Walkways in such areas are required on both
sides of the track in order to inspect cars halted there. But the
full length, as opposed'to width, of a Standard 6 walkway is not
designed for derail situations where the only activity involves the
lining of the derail/and none of the activity usually involved to
the diversion of cars onto other tracks. Walking inspections are
not performed when/a train is halted merely to line a derail. And
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no one would normally be on the ground at any appreciable’, stance
in the area preceding or beyond the derxail during the liping or
relining of a derail. We find that Standard 6 is appropriate as
far as the width of the walkway at a derail is concerned, but not
the length, if the area is not otherwise a switchirg area or
railroad yard. The standards do not establish a/reasonable length
before and beyong the switch in the case of a dexail.

Given our resolution of SP’s deviation request, and given
the fact that there appears to be an adequuég walkway complying
with all GO 118 switching area standards fStandaxds 3, 5, and 6) on
the north side of the track where the switch stand and target is
located and where workers need to be tg operate the switch, we need
not now determine precisely what walkway is required south of the
derail switch.

An interesting question Arises with regard to the state
of the south side walkway at the /£irst location the derail was
moved to after the three derails were removed from tracks within
the J-M plant. Because this Sf;st move required reconstruction of
tracks and walkways, it invoked GO 118 walkway standards. The
recoxd does not reveal the present state of the walkway at this
location, but we note thatfunless those walkways conform to the

appropriate standaxd, SP! 8 in vioclation of GO 118.

h
Having completed hearing, and having arrived at a

determination that staff has demonstrated conclusively that the
drainage ditch area on the south side of the track cannot as
presently constituted be considered a safe walkway, posing as it
does a severe hazard to any employee who might enter that area, we
next turn to the ngstion whether the Commission should oxder SP to
eliminate this po?éntially unsafe condition and set a specific time
for compliance. ’Or, as requested by SP’s deviation application in
this consolidated proceeding, should the Commission authorize a
deviation for 7713 specific installation? .

/
/

/
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These questions lead us to consideration of the
fundamental issue: Has SP provided its workers with a safe place
to work on the White Hills Branch line leading to the Manville
Plant? And, if so, has SP demonstrated the need for a deviation
from GO 118 walkway standards along the south side of the lasf half
mile of the White Hills Branch Line leading to the J-M plan

SP requests a deviation under Paragraph 7 of GOAlS8,
which provides that:

"Deviations from the filed standards or the

provisions of this ordex may be authorized/by
the Commission for any specific inatallg&lon
for good cause upon application by a raijlroad

corporation; which application shall in€lude a
full statement of the conditions whiclf prevail
at the time and place involved, and
why deviation is deemed necessary.”

In addition to arquing that the miAintenance of an
intermittent south side walkway is impractAcal, SP insists that no
walkway at all is necessary on the south/side; that the rocadway on
the north side is fully adequate and haé and is being maintained;
that the noxth side walkway provides  safe area for the minimal
work on the ground that is required./ SP’s testimony was that there
is nothing about operating the daily train to J-M that requires
employees to be on the ground on t south side; that crews have
been assigned radios to facilitate north side switching; that its
crew members have been orxdered mot to be in that arxea; that signs
have been posted reminding them of this order; and that the same
instructions have been inco /rated in their general oxder. The
railroad insists there is 92P:dvantage, ne convenience, no
switching, and no work t need be done there or that could
advantageously be done re. It strongly objects to being
required to provide whay it perceives to be an expensive and
impractical (given the/nature of the area) walkway_in‘ah‘arearwhe:e
none is needed: a reqjirement, it states, that would merely result .

- 53 -
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in a wasteful and inefficient allocation of resources with no
measurable benefits. SP suggests that staff’s basic antagonism to
a deviation is driven by a primary motivation not to accede to any
deviation, anytime, anywhere, regardless of provisions paragraph
of GO 118, because it feels deviations are undesirable events
dilute the safety standards based on economic factors.

Staff objects to any deviation, arguing that "defiations
should be granted only in emergency situations with theAlltimate
attempt to restore the walkways." Staff would reserve permanent
deviations, such as SP seeks here, only to extreme gircumstances,
and citing our SP Fresno Yard Case (D.86-02-058, ip Opinion at p.
30), would not let financial considerations detgrmine where worker
safety is at issue.

Staff disagrees with SP’s contention that workers need
never be on the south side of the tracks./ Staff notes that while
SP witness Giles testified that every prédblem that arises on the
south side could be fixed from the norfh side of the track, his
proposed methods include working on ¢gars while standing completely
between the rails and crawling undetneath cars. Staff witness
Harwood pointed out that these ard,risky maneuvers which could more
safely be undertaken if the train crew were able to work on both
sides of the train.

Staff observes that/the daily train typically arrives in
daylight but leaves in the twilight or dark when lighting
conditions are poor. In addition, the crews must work quickly to
keep on schedule. These/conditions exacerbate the dangers of
working on the White Hills Branch. Staff infers that workers need
all the safety help thely can get.

Staff fears/that notwithstanding orders, employees might
be tempted to or ingﬂvertently cxoss to the south side to work.
Staff notes that before SP’s ordexr prohibiting employee from being
on the south side of the track, trainmen were Qbservpdfsigﬁdling”
from the south sjde. Staff points out that these trainmonfmﬁét,*
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have found a south side location useful in carrying out their
duties.

Staff witness King, with ten years of railroad
experience, testified that railroad workers detraining fo
switching operations instinctively exit the train in su n way
that they can maintain visual contact with the engin at all
times. On the White Hills Branch, King testified, is would be
the south side of the tracks.

King also presented numerous Federal Railroad
Administration reports describing accidents ipn/which experienced
railroad workexs were killed in areas of obvdous hazard that they
were prohibited from occupying.

Staff notes that human error doges occur, and rules will
not prevent it; that good walkways do néieprevent erroxs from
occurxing, but they reduce the seriousness of the consequences of a
single misstep.

Do the conditions cited by SP in support of its
application for a deviation justdfy a deviation? Or do staff’s
criticisms compel us to deny SV's deviation request. A closer look
at the conditions and staff’s/xrebuttal is necessary. Before we
take that look, we will axp, ain the principles we will apply in
evaluating deviation requests.

First, we will mever grant a deviation from GO 118 when
to do 20 would have anlpdverse impact on worker safety. Such
action would be contr?xy to our PU Code § 768 mandate to make sure
railxoad operations akxe conducted safely.

Second, we/expect deviation requests to be based on a
comprehensive utaﬁpment of the conditions which prevail at the time
and place involved, and the reasons why deviation is deemed
necessary. This/comprehensive statement is required by GO 118
Paragraph 7. e more comprehensive this statement is, the easier
it is for us to evaluate the deviation request. Wa'd6~nog,ldok"
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favorably on vague assertions of physical impossibility or
financial impracticality.

Third, we will start with the assumptions that safe
walkways are necessary along both sides of all tracks,
walkways in compliance with GO 118 standards arxe reasorably safe.
We will not start with the assumption that the provision of safe
walkways along one side of a track obviates the nged for safe
walkways along the other side. Such an assumptfon is contraxy to
the standards accompanying GO 118.

Fourth, the cost of compliance is/one factor that may be
considered in a deviation proceeding, but/is not relevant to a
determination of whether a violation of/a general oxder has
occurred and is not an excuse for nonscompliance in the absence of
a deviation granted by this Commiu;xén. (D.86-02-085, (Southexn

, supra, Slip Opinjon
at p. 31).

Fifth, in order to justify a deviation from GO 118, a

railxoad must demonstrate:

1) that compliance with GO 118 walkway
standards is/physically impoasible, or that
that compliance is physically very difficult
and can be/achieved only at a cost that
is unreasonable in light of the safety
benefit gained:

2) that the rxailroad has made all possible
efforts to mitigate the hazards resulting
from non-compliance; and

3) that torker safety will not be significantly
compromised by the granting of a deviation.

Sixth/ staff, and railroad employees and/or their
representativeg, will be given an opportunity to rebut the
assertions made by a xailroad in a deviation request. Deviations
will not be granted on an ex parte basis.

Seventh, deviations will be limited in scope to the areas.
which truly qualify for them. L I
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Eighth, deviations will be limited in time to the pdéiid
in which the measures the railroad institutes to mitigate the
hazards resulting from the deviation are strictly enforc

Ninth, deviations will cease to be effective ay soon as
the railroad constructs, or reconstructs walkways in t
subject to the deviation.
with these principles in mind, we turn to/the facts in
this case. o _

SP’s deviation application claims that/compliance with GO
118 is physically impossible in certain areas,/because of the
narrowness of the railroad’s right of way. do not f£ind this a
compelling indication of impossibility of cémpliance. Sp
acknowledged, upon cross-examination, that Johns-Manville owned the
property on either side of the right of jay and that SP has not
explored the option of discussing with/Johns Manville the
possibility of expanding that right of way. We note further that GO
118 standards allow for diminished whlkway dimensions in situations

of congestion. The introduction tg the walkway-atandqrds provides
that: '

These standards shall/not be applicable to:

(2) Within cities, fowns, populated or

congested areas whe¢re insufficient width of

xright of way is ayailable, except these

standards shall apply to the full width of the

right of way available.

Even if SP cou}d not obtain a wider right of way, it
would not be violation gf GO 118 standards as long as it provided
an adequate walkway to/the extent possible. SP’s legal xight of
way argument is not copnvincing.

SP claims t winter storms wash out the south side
walkways that SP hag intermittently constructed, and that this
prevents compliancgé with GO 118 standards. Again, the standards
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address this storm damage situation. The introduction to the
walkway standards provides that:

These standards shall not be applicable to:

(3) Duxing periods of heavy rain or snow, deraiiments,
xock and earth slides, and other abnoxmal perj®ds,
including reasonable duration of time after xeturn to .
normal to permit necessary restoration.

SP is thus not in violation of GO 118 standards so/long as it
repairs storm damaged south side walkways withig/g reasonable
period of time. No deviation is necessary in ¥his situation.

SP claims that it is impractical ta/;aintain a walkway on
the south side on the intermittent basis %y/;ssumes is acceptable
because of its assumption that the south ,side need not improved in
areas where no walkways were constructed/:r reconstructed aftor the

effective date of GO 1l8. We do notj,ind this "intérmittency"
argument alone a compelling reason to grant a deviation. We note
that to the extent the intermittent nature of the walkway

interfered with compliance, SP‘§¢B always been free to maintain a
south side walkway on a contingpus basis.

SP contends that a south side walkway is impractical
because of the difficulty 1q/iaying pipe adequate to carry storm
run off in the area betweey’the tracks and the cliffs south of the
track. SP states that is/has explored, and rejected for
engineering or cost effectiveness reasons, a number of options
designed to allow con§y§uction of a permanent walkway south of the
track. This is SP’s best argument for a deviation.

Staff couyters SP’s assertions with engineering evidence
of its own. Staff/took the unusual step of requiring assistance
from an expert hxgrologist from the Department of Water Resources.
Staff witnesa§85hmutte testified than a series of 36 inch culverts,
interspersed w’th open ditches, could carry the storm .xun off and
provide a foundation for a walkway at a cost of roughly $25,000.
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Storm water would travel through the culverts at a velocity
sufficient to wash away any sediment that might build up in t
pipes as previous storm waters subsided, and trash racks coyid
prevent the entry of branches and other materials that might clog
the pipes. Most of the xrun off from the south side cli

naturally flow into the ditches between the culverts,

be located only where there was inadequate space betdeen the track
and the cliffs to provide for a ditch and a walkway side by side.

SP witnesses claimed that SPF had explored and rejected a
similar option involving 30 inch pipe, which had been estimated to
cost $49,556. This option was rejected because the 30 inch pipe
was inadequate to carry all the run-off oxBﬁZ:ed, and because it
was feared that sediment, tree branches, and diatomaceous earth
debris would clog the pipes, and because/gxpensive scaling back of
the cliffs would have been necessary. /SP witness Noori claimed
that engineering safety considerationd and Public Utilities
Commission clearance regulations woyld make it impossible to
install Schmutte’s culverts in the/trackside ditch as he proposed,
and that in some areas the distance between the track center and
the cliff face was too small to/fpermit culvert installation without
expensive excavation of the cliff footing. He also asserted that
Schmutte’s cost estimate was grossly inadequate.

SP claims that stﬂégfs proposed solutions will not work,
and that only full relocatfgn of the tracks involved would provide
a permanent solution. SP/claims this would cost $166,000. It
would prefer to spend s money elsewhere. One example of SP’s
priorities is the reconstruction of tracks in its Los Angeles
diesel facility, where’workers have complained of unsafe footing
due to grease and oiI/on the ground near the tracks. We note that
in federal litigatidﬁ involving GO 118 walkway standards, of which
we take official n&%ice, SP Engineer of Standaxrds Martin J.
Karlovic stated that "In two recent instances in which the specific:
cost of adding w‘ikways to conform to a General Ordexr No. 118 |
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requirement has been calculated, the actual estimates have been...;
for approximately 640 feet of walkway at White Hills, California,
$30,000." (Declaration of Martin J. Karlovic¢ in Support of
Plaintiff’s Motion for Summary Judgment, page 17, (N.D. Cal. No. C-
86=2480 WWS, See, L v, 3
Utilities Commjssion, F.Supp.___ (1986); aff’d on appe

F. 2d ___ (1986). Since we favor permanent solutions ov, T
temporary ones, we will give SP the benefit of the douPt and
consider the higher figure to be their best estimate/for the
purposes of this deviation request.

The evidence of the engineering feasibjlity of
constructing and maintaining an adequate walkway is conflicting.
We are not entirely convinced that a solutior/ less drastic than
full track relocation is impractical, but we believe that such a
solution would cost more than staff estha tes. SP convinces us
that staff’s solution would be subject $© some degree of wear and
tear due to the effect of xun off on the walkways overlying the
propeosed culverts. This would requ%'e continuing maintenance. On
the other hand, we recognize that if staff is coxrect, and the run
off effect is minimal, then SP would save some of the money it
presently spends on maintenance Af it adopted staff’s proposal.

Before we finally determine whether a deviation is
appropriate, we come to the sue of worker safety. Has SP shown
that worker safety will not be significantly impaired by the
granting of a deviation?

This 3.7-mile branch line was constructed 65 years ago
when the carrier derived/ considexable freight traffic from it.
However, today this single track line carries only a fraction of
the freight it initiaXly carried. There is but one customer.
Switching is relatively minor in the area for which SP seeks the
deviation, with all/ switch stands and targets, including the
derail, now 10ca;zé-on the north side of the track. With - .
introduction of personal radios and the 1978f79.const:uctioﬁ[o£ theu'
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J=M run-a-round track, necessary switching operations can
since oxders of the carrier are, all performed only from

track, ditch-side, area. Indeed, SP employees are s

prohibited from being on the south side. Wwalking in

all carxied out inside the plant or at the terminug 3.7 miles away.
There has never been a breakdown on this shoxt life nor is one very
likely, given that distance and the proximity of the walking
inspection area when the train departs. As lohg as crew members on
the trains to J-M are not permitted or required to work on the
south side ¢of the track on the the portiong of the final one-half
mile approach to the J-M plant where ther"are unsafe walkways,
there is no present need for the immediate provision of a
continuous walkway on that side. We find that crew members can
safely operate without it.

SP has provided evidence Yhat it has attempted to
mitigate the hazards arising from gthe absence of complying walkways
south of the tracks. While we m ght add certain conditions to
ensure these mitigation measur?p continue at an appropriate level,
we do not fault SP for its showing on this issue. We conclude that
as long as SP enforces restrictions on work south of the tracks,
maintains and lights or conigructs from reflective material the
signs warning workexs not 'B enter the area, maintains the radios
and other equipment necessary to avoid the need for workers to be
in the area, and poriod&cally re-informs the workers of the need to
avoid the area, then the granting of a deviation will not have a
significant adverse effect on worker safety.

Although the call is a close one, we find that SP has
adequately demonst:éted that compliance with GO 118 walkway
standards on the séuth side of the last half mile of track leading
to the J-M plant mould be physically impractical without the
expenditure of amount of money that is unreasonable in light of
the worker safoty~bene£it that would be qained by !ull compliance.

/

/
/
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Critical to our decision is the fact that SP’s safety hazard
mitigation measures reduce the adverse impact on worker safety to
an insignificant level. wx///h

We conclude that SP has presented sufficient reasons wiy
a deviation from the Standards and provisions of GO 118‘ahould/£e
authorized for this specific south side of the track installdaion.
We will grant SP’s request for a deviation from complianca/aith Go
118 walkway standards for the south side of the last half mile of
the White Hills Branch Line leading to the J~-M plant, with the
exception of Switches 2484 and 2587, which the record shows have
presently complying walkways necessary to ensure safe footing for
workers utilizing those switches. This deviatiey/;ill be subject
to a numbexr of conditions designed to ensure that the safety
hazards to workers continue to be mitigated;//pa

We also conclude that there Iis a) eed to clarify the area
for which the deviation will be granted. /There is some uncertainty
with regard to the condition of the south side of the track between
the present Jlocation of the derail s:ﬁﬂéh and the J-M plant fence.
SP testified that only in the areasl_outh of switches 2584 and 2587
has the railroad maintained GO 118 standard walkways. Yet we note
that on May 20, 1985 SP issued a fimetable bulletin instructing
employees “not to detrain, entrain or walk on embankment or south
side of track between Johns ville private road crossing MP 316
and 50 feet west of Johns ille dexrail switch.* On November 1,
1985 this instruction was reissued as part of SP’s railroad General
Oxder 1. In addition, signs to that effect were placed on each
side of the track leading to the area. To the extent that south
side walkway areaseast/if the present derail switch location, but
west of Switch 2584, &b not conform to GO 118 standaxds, the o
present signs do not/ensure that workers detrain only where walkway
conditions are safe/ I

We wil%/grder SP to either provide a safe pouth sidég; )
walkway between sthe present location of the derailflwitch“andff_
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switch 2584 oxr amend its signs and instructions to prohibit
from detraining before switch 2584. This modification is
to ensure that no detraining takes place in unsafe areas

We will oxdex SP to maintain appropriate si ‘
ends of the deviation area. These signs must either lighted, ox
constructed with reflective material so they are vigible to workers
at night.

We will oxdex SP to periodically remind employees that
they are not to enter the area subject to the deviation.

We will also condition the deviatigm on the continued
perférmance by SP of the mitigation measures it has implemented to
ensure worker safety on the White Kills Brfanch. Should SP cease
these mitigation measures, its deviatiorn/ will cease also.

As long as SP complies with fhe above conditiohs, and
enforces present access restrictions/ SP should be authorized a
deviation until reconstruction of tfe White Hills Branch Line or an
appreciable segment is undertaken/ or until south side walkways are
constructed or reconstructed.

Ihe Fine Issue :

Finally, we address/the issue of a fine as recommended by
our staff. PU Code § 2115 ahthorizes the Commission to impose a
fine not to exceed $2,000 whenever the Commission cdetermines that a
xailroad has violated any/order of the Commission concerning the
condition of track walkways, among other fixtures.

Staff primaraf; arques that SP violated GO 118 by not
conforming to walkway sstandards during construction and
reconstruction of walkways south of the track in question. Staff
claims that SP’s acfions violate the preamble toe GO 118, which
states that:

ces §Ch rallroad corporation ... shall file
its sfandards for the construction,
recoxstruction and for the subsequent
maintenance of walkways adjacent to its tracks
as hereinafter required ... and shall =
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hereafter, in the construction and maintenance

of its tracks and walkways, observe its

standards...

We have examined the evidence and concluded that the
south of the track ditch area does not meet standards, despite/the
fact that intermittent walkways were constructed and reconstructed
in this area after the effective date of GO 118. These facts show
that SP has violated the preamble to GO 118, since it has/not fully
observed its walkway standards in accordance with the pdovisions of
that ordex. The fact that SP did not reconstruct the/branch line
itself is irrelevant, since the preamble to GO 118 Yequires
compliance with the walkway standards in connectioh with
construction ox reconstruction of "tracks and wadiways.'lg

Since a violation of a Commission oxder has been found, a
fine would be appropriate. We choose not :j/éine SP, however,
since we would prefer the money be spent orn/worker safety.

Staff also argques that SP viol ﬂgd Paragraph 6 of GO 118
by not including the J-M approach in itsj;rogram for walkway
improvement. Given our determination jfo clarify Paragraph 6
improvement program requirements, we/need not address staff’s
argument further at this time. .

Although are we not finfng SP for its non-compliance with
GO 118, we will express our displeasure at SP’s handling of the

19 The GO 26-D reference to reconstruction of the track should
not be confused with the/GO 118 preamble requirement that railroads
observe the walkway standards in "reconstruction of tracks and
walkways.” Note also that Paragraph 1 of GO 118 requires railroads
to file standards "for the construction or reconstruction
of walkways adjacent/to its tracks."” (Emphasis added.). The other
numbered paragraphs/of GO 118 also refer to "walkways" without
making that referepce depend on track reconstruction. The preamble
merely adds the xequirement that walkway standards must be observed
where tracks are comstructed or reconstructed, just as they must be
when walkways alone are constructed or reconstructed. R
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. white Hills matter. It has been over nine years since staff
concluded (1) that there was an unsafe walkway condition south of
the White Rills Branch Line and that working on the ground in that
area could be hazardous for train crew members, and (2) began an
extensive, albeit unfruitful dialogue with employees and management
personnel of the railroad.

SP is obligated to comply with our general oxders even in
the absence of staff enforcement actions, unless and wntil it
obtains a deviation fxom the Commission. Yet SP did/got apply for
a deviation until after the Commission commenced a/formal
enforcement proceeding in early 1985. Nor did SP restrict workers
from entering the unsafe area until after the enforcement
proceeding commenced. SP’s treatment of staff’s measured efforts
to correct a hazardous situation first idenyified in 1981 appears
to reflect a posture of either outright indifference oxr intentional
delay.

SP’s rather cavalier attitude¢ toward staff’s safety
concerns is one reason why we must anrify the improvement program
required by Paragraph 6 of GO 118. e cannot afford to spend nine
years to resolve each dispute betw staff and SP concexrning the
necessity for walkway improvementgfe
Eindings of Fact

l. SP is a railrxoad corxporation within the meaning of PU
Code § 230, and it provides Qil freight service, as relevant to
these proceedings, on its ?hite Hills Branch Line serving the J-M
plant at White Hills near/Lompoc, California.

2. The White Hills Branch Line was constructed in 1923, and
apart from minor switch/:nd derail xrelocations, has not been
reconstructed since.

3. Rail shipments of the diatomaceous earth product of the
J-M plant have drastically diminished over recent years as txuck
shipments have superseded rail shipments, until today thore is one
short train daily into and from the plant.
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4. In the final approach of this single track branch line
into the J-M plant, the SP right of way for the track laid down in
1923 narxxows to 17 feet, bordexed on the south by a rocky, shale-
like cliff face. The rail bed generally follows the center of the
right of way to the extent permitted by track curvatures.

5. There is a reasonably safe walkway substantially
conforming to GO 118 standards north of the White Hills Bra
Line. Adjacent to and generally paralleling this north s
walkway is the asphalt approach road to the J=-M plant;////

6. Along the south side of the track, with som ceptions,
no walkway was originally provided or today exists; the confined
space within the right cf way at the foot of the cYXiff
substantially being occupied by a drainage dit;}a up to 5 feet deep
and of varied width, naturally exoded out of tie shale-like xock by
storm watex runcoff and cliff side drainage.

7. Over the years SP has repeatedly Morked to protect and
maintain its xoadbed from the coursing action of this storm water
in the south side drainage ditch. Sp coZ;only xeplaced.tﬁo ox
three 40-foot sections of subballast, ballast and £ill, \
approximately 3 feet wide, from undexneath the rail to the bottom
of the south side ditch.

8. SP states that in 1963 jthere were essentially no walkways
south of the White Hills Branch/tracks, but acknowledges that
walkways were constructed thexeafter on an intermittent basis in
conjunction with the replaceyént of washed out sections of roadbed
and ballast during maintem}.nce activities. These newly constructed
walkways do not comply w%ﬁh GO 118 walkways standaxds, except in
the areas south of swigshes 2584 and 2587.

9. Segments of the walkways along the south side of the
White Hills Branch have been reconstructed.

10. Derails devices designed to let trains pass when set
in one position, but to divert runaway train cars to an’ oft track
location when set/in a second position. '
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11. Derails of the type uwsed on the White Hills Branch use ,a
switch stand and target similar to that used to operate other
switches.

12. There is no practical difference between the Whi
derail and other switches from the standpoint of the workér using
the switch, although the use of switches with diverqing/éracks'may
involve follow up activity not required at White Hil ',

13. VWorkers need safe places to stand when opérating
switches.

14. A primary purxpose of the GO 118 standfrds for areas where
switches are located is to provide workers w. safe places to
stand when operating switches.

15. The need for compliance with walkway standards for
switching areas does not depend on the t&%e of switch or frequency
of switch use, but rather on the need Yo protect workers when the
switch is used. _

16. “Derails"” constitute a form of switch, however, the
applicable switching area walkway/standard depends on the specific
location of the derail switch.

17. The walkway north of /the derail switch on the White Hills
Branch meets any GO 118 walkway standard applicable to switching
areas. In view of our dispoéition of SP’s deviation request, we
need not determine precisei& which standard applies south of the
derail. The presence of jthe derail switch stand and target on the
noxth side of the track/relieves our safety concerns since
necessary operations 3p this branch line are confined to that side.

18. During the eight years preceding the adoption of GO 118,
staff received an average of 14 informal complaints a month from
railroad workers cdgcerned about unsafe walkway conditions
resulting in sligﬁinq, txipping, and falling incidentk, both while
getting on and off equipment and while otherwise performing their
required duties/ : SRR
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19. The file in C.7306, of which the ALJ took official
notice, reveals that during the 1959 regqular session of the
California legislature there were numerous bills relating to the
health and safety of railroad workers before the Assembly. These
bills were referred to committee for interim study, and aftex
hearings a committee report urged that the subject matter be
refexred to the Public Utilities Commission for possible
disposition through issuance of a general order. .

20. In 1961, the Commission opened an investigation/into the
need for and content of safe walkway standaxds.

21. Negotiations between Commission staff and the railroads
led to the creation of a compromise proposed general ordexr and a
set of specific walkway standards which the railrdads agreed to
file if the compromise general order was adopted.

22. In D.65208 issued on April 9, 1963, /the Commission
adopted the compromise general order, after stating that it found:

"these proposed regqulations and
foxr Construction and Reconstruction of Walkways
and Maintenance Thereof presented by the
railroads as Exhibit 8 provid¢ a reasonable
standard of safety for railroad employees,
passengers and customers of common carriers and
%&gsg??lic in general.” (60 CPUC 756, at 757
23. TFollowing the adoption o£/GO 118, the railxoads filed the

standards set forth in Exhibit 8 C.7306. These standards
include minimum walkway measurom?n:s, and can fairly be
characterized as minimum standayds. |
24. The historical context of the adoption of GO 118 shows
that 1) the Commission was acting in response to Legislative
concern about railroad workexr/ safety and informal complaints by
railroad workere alleging tﬁe existence of unsafe walkways
standards, and 2) the Commission believed that GO 118 and the

specific standards accompapying it provided a reasonable standard
of safety for railroad employees and others. | '
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all substandard conditions were corrected. There is no evidence of
any discussion regarding whether "substantial switching"” took
place, with the exception of item 1089 relating to the White HilYs
Branch.

39. Commission staff brought unsafe walkway conditions along
the White Hills Branch to SP's attention in 1979. Today’s dékision
will resolve disputes between SP and staff concerning walkway
conditions along one half mile of this marginal branch Yine.
Proceedings of this length are an absurd way to resolve disputes
concexrning railroad worker safety. \/1;?

40. Guidance in interpreting GO 118 is provided by a
California Supreme Court decision which states Lhat: "Where a
statute empowers an administrative agency to a opt regulations,
such requlations, ’‘must be consistent, not in/;onflict with the
statute, and reasonably necessary to effectnate its purpose.*
(Woods v. Supexior Couxt, 28 C 3d 668, 63 (1981)).

4l. SP has rxequested a deviation under GO 118 Paragraph 7,
which provides that:

"Deviations fxom the filed standards or the
provisions of this order may be authorized by
the Commission for any specific installation for
good cause upon application by a railroad
corporation; which application shall include a
full statement of the conditions which prevail
at the time and place/finvolved, and the reasons
why deviation is deemed necessary."

42. Heavy storm runoff both from the J-M plant, the steep |
south cliff face and the h%ﬁis above regularly fills and overflows
the drainage ditch, at ti?és sending stone debris couxsing over the
roadbed, washing away both roadbed materials and such walkway
materials as were provigéd.

43. Sp contends‘Fmat a south side walkway is impractical
because of the difficulty in laying pipe adequate to carry stozm.

runoff in the area between the tracks and the cliffs south of the.
track. ' '

- olLb FtND”;‘I_"G-S"; "fo‘— 59
pLe 0FceTEo
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25. GO 118 was adopted to protect railroad workers. See,

» Re: Union Pacific Raijlxoad Company, 6 CPUC 2d 196, 205 (1931)r
w D.83-10-030, MLMMMM
Yard, ___CPUC 2d ___ , (1983) S)lip Opinion at pp. 11-12; and D.86~
02-958, m_mmm_m;ﬂs_mmmwwmm, —_
CPUC 24 ___ (1986) glip Opinion at p. 30.

26. Railroads have a duty to provide their empldyees a safe
place to work. See,

RPacific Transportation Company, D.84-08-122, ___ ¢
(1984) (Slip Opiniop at p. 3).

27. PU Code § 768 authorizes the Commission to require
railroads to construct, maintain, and operate their facilities in a
manner so as to promote and safeguard the shealth and safety of
railroad employees, and gives the Commiepion the power to establish
"uniform or other standards of construction and equipment, and to
require the performance of any other &Gt which the health and
safety of its employees and the publ&c may demand.”

28. PU Code §§ 761 and 762 refinforce s 768 by requiring the
commission to take remedial actiod’if & hearing reveals that a
utility is operating in an unsafe manner.

25. Adoption of GO 118 and the accompanying walkway standards
established standards for what/are presumed to be safe walkways.

30. A failure to provide safe walkways could lead to a person
landing on a railroad track and risking being run over by a train.

31. In its efforts to/implement GO 118, staff has
consistently interpreted Paragraph 6 as requiring that railroads
develop a program for impyevement of walkway conditions along
tracks in existence when 118 was adopted.

32. Staff interprgfs the GO 118 Paragraph 6 xequirement that
railroads pursue a "program for improvement of walkways in all
switching areas where &/ substantial amount of switching is
pexformed, along main,/ branch and industxial trdckaga;” tO mean
that railroads must improve walkways along main, branch and
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44. SP states that it has explorxed, and xejected for
engineering or cost effectiveness reasons, a number of optidns
designed to allow construction of a permanent walkway sowth of the
track.

45. Staff witness Schmutte, an expert hydrologifst from the
Department of Water Resources, testified than a serfies of 36 inch
Culverts, interspersed with open ditches, could ¢Arry the storm run
off and provide a foundation for a walkway at a/cost of roughly
$25,000.

46. SP witnesses claimed that S$P had
similar option involving 30 inch pipe, which had been estimated to
cost $49,556. This option was rejected bécause the 30 inch pipe
was inadequate to carry all the run-off/expected, and because it
was feared that sediment, tree brancheS, and diatomaceous earth
debris would clog the pipes, and besﬁ%se expensive scaling back of
the cliffs would have been necessary.

47. SP witness Noori claimed that engineering safety
considerations and Public Utilitfes Commission clearance
regulations would make it impodgible to install Schmutte’s culverts
in the trackside ditch as he proposed, and that in some areas the
distance between the track center and the cliff face was to0 small
to permit culvert installad&on without expensive excavation of the
cliff footing. He also asserted that Schmutte’s cost estimate was
grossly inadequate.

48. 1In federal litigation involving GO 118 walkway standards,
of which we take off%ﬁgal notice, SP Engineer of Standards Martin
J. Karlovic estimated the cost of adding walkways conforming to GO
118 standards to the White Hills Branch to be $30,000. It is
unclear what, if aéy, drainage work this included. (Declaration of
Martin J. Karlovﬂé in Support of Plaintiff’s Motion for Summary
Judgment, page ¥7, (N.D. Cal. No. C-86-2480 WWS, See, Southexn

cgs nsnak . NDANY V. . . e e
F.Supp.___ (1986); aff’d on appeal ____ F. 2d _;_,(;9eey)5‘

¥ e—
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industrial trackage as well as in areas where substantial switching
occurs.

33. Staff believes that GO 118 requires that all pre-1963
trackside conditions covered by the general order be brought into
eventual conformity with the walkway standarxds. w///i

34. SP interprets GO 118 Paragraph 6 as if it reade~

. /s
*...pursue a program of improvement of walkways in all /switching
areas where a substantial amount of switching is pexrformed...toward
substantial conformity with its [filed) standards./..” SP does not
give meaning to the phrase ",along its main, branch and industxrial
trackage,” which follows the reference to switching areas.

35. SP believes GO 118 requires a program for remedial
walkway improvement only in switching areas;#izie substantial
switching is performed. Thus, as long as $P did not construct.
walkways where they did not exist along other track built before
1963, and did not reconstruct walkways that did exist at that time,
SP would pever be under any obligation €6 impxove those walkways,
barring a specific staff investigati;?/;f the hazards thereon,
followed by a Commission order requiring improvement.

36. Staff regularly conducted /comprehensive GO 26D-118
surveys of substantial portions of /railroad trackage until 1578,
when budget constraints and staff /reductions reduced staff‘s
ability to do so.

37. Staff rebuts SP's argument that staff’s failure to
complain of main and branch liné conditions on Noxthwestern Pacific
trxacks shows an absence of belief in its ability to do so by
pointing out that staff time and resource constraints, and access
problems, require giving prioéity to heavily used switching areas.

38. Three surveys introduced by staff support staff’s
gtatements regarding its interpretation of GO 118. Each of these
surveys cited a number of dgin line deficiencies, and showed that
all substandaxd conditions/ were corrected. There is no evidence of
any discussion regarding whether "substantial switching"'t00k 

- 70 -
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49. SP claims that staff’s proposed solutions will not work
and that only full relocation of the tracks involved would provide
a2 permanent solution. SP claims this would cost $166,000. It/’
would prefer to spend this money elsewhere. One example of §
priorities is the reconstruction of tracks in its Los Angeles
diesel facility, where workers have complained of unsafe ooting
due to grease and oil on the ground near the tracks.

50. The evidence of the engineexing feasibility/and cost of
constructing and maintaining an adequate walkway wirhout relecating
the track is conflicting.

5l. We are not entirely convinced that a solution less
drastic than full track relocation is wholly iﬁgractical, but we
believe that such a solution would cost moresthan staff estimates.

52. Since we favor permanent solutions over ones that may be
temporary, we consider SP’s $166,000 figufg to be the best estimate
of the cost of compliance with GO 118 abéng the White Hills Branch.

53. Rules prohibiting workers f . entering an area or
engaging in unsafe practices do not‘guarantee that workers will not
enter the area or engage in unsafe practices: numerous Federal
Railroad Administration reports q'scribe accidents in which
experienced railroad workers wer€ killed in areas of obvious hazard
that they wexe prohibited from;gccupying.

>4. Safety measures desfgned to eliminate the need for and
the convenience of working in a prohibited area are necessary
supplements to rules proh%piting such work.

55. 8P has underta?en a2 number of measures designed to
mitigate the hazards t%/workers resulting from unsafe walkway

conditions south of the White Hills Branch Line. These measures
include: :

l. Issuing personal radios to workers so they need not -
be on the south si;e~o£ the tracks to signal to engineers7during '
switching operations. o SR
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place, with the exception of item 1085 xelating to the White Hills
Branch.

39. Commission staff brought unsafe walkway conditions along
the White Hills Branch to SP’s attention in 1979. Today’s decision
will resolve disputes between SP and staff concerning walkway
conditiong along one half mile of this marginal branch line.
Proceedings of this length are an absurd way to resolve disputes
concerning railroad workexr safety. '

40. The California Supreme Court has stated that
rules of statutory construction, "Interpretative congrructions
which render some words surplusage, defy common se e, or lead to
mischief oxr absurdity, are to be avoided.”
wwmumm 24 ¢ 3d
836, 844 (1979).

41. Further guidance in interpreting GO 118 is provided by a
California Supreme Court decision which stdéea that: "Where a
statute empowers an administrative agency/to adopt regulations,
such regulations, ‘must be consistent, pot in conflict with the
statute, and reasonably necessary to effectuate its purpose.”
(Weods v. Superjor Court, 28 C 3d 668, 679 (1981)).

42. Staff’s interpretation of/Go 118 is in harmony with the
legislation GO 118 was adopted to help implement (PU Code $§ 761,
762 and 768).

43. Staff’s interpretation /of GO 118 is consistent with the
intent of the Commission in adopting GO 118 - to protect railroad
workers from unsafe walkways.

44. sStaff’s intexpretation of GO 118 is consistent with the
railroad’s obligation to provide safe working conditions for its
employees.

45. Staff’s intexpretation of GO 118 is consistent with the
rules of statutory comstruction, which require that- every-word and B
phrase in a statute be given meaning and that absuxd rosults be
avoided. /
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2. Issuing instructions and bulletins warning workers to
to detrain in the area of unsafe walkways. '

3. Constructing signs designed to keep worker out of
the area of unsafe walkways.

4. Moving the derail stand and tarxget fro he 'south to
the north side of the tracks so that workers need not be on the
south side to operate the derail switch.

56. The shorxt 3.7-mile route of the White/Hills Branch Line,
a consistent 3% grade, is not an arduous or gpoblem route, and
equipment operated in this service on it is/not stressed by severe
grades oxr sharp curves.

57. Because of the pre-start walking inspection made on each
train run before each start, and the grtness of the run between
the White Hills Junction and the J-

loaded), there is only a rxemote 1' elihood of any mechanical or
lading problem occurring enrout hat would require a non-emergency
unscheduled stop. Accordxngl 7/the chance ¢of any non-emergency
routine walking inspection berng required enroute is very remote.

58. However, any no emergency routine walking inspection
that should be required /‘/be safely and adequately performed on
thig 3.7-mile stxetch the branch line fxom the safe and adequate
walkway provided and ﬁgié;axned on the north side of the track.

59. Aall necesse:y switching activities incidental to the
opexation of this éaﬁch line, including operation of the derail
switch, may be performed adequately and safely fxom the north side
of the track so/that there is no need for any train crxew membex to
be on the ground/en the south side of the track in the area at
issue.

60. THere is no present operating necessity for any walkway
on the so h/szde of the track in the area at issue.

6l. To the extent standard walkways on both’ sides of the
tracks, /ot only in all switching areas, but on.gll trackage, are
the ul¥imate objective of GO 118, the existing aituation on the
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46. Staff’s interpretation of GO 118 is consistent with the
principle that regulations must not contradict or impair the
purpose of the legislation they implement.

47. staff’'s interpretation of GO 118 is consistent with sound
sense and wise policy - it is better to require a program for
eventual conformity with walkway safety standards than to find ¢
no compliance is required on pre-1963 main, branch and industrdal
tracks in absence of a specific Commission order.

48. SP’s interpretation of GO 118 would impair the
Commission’s ability to require railroads to develop a program for
improving existing walkways outside of areas where substantial
switching occurs, in the absence of a new, or xevised: genexal
oxder to that effect.

49. SP’s interpretation of GO 118 would impair staff’s
ability to ensure that railroads provide safe waAlkway conditions
for their workers by requiring staff to obtain/a Commission order
under Paragraph 5 of GO 118 each time it wishied to have a specific
hazardous walkway situation improved.

50. SP’s interpretation of GO 118 would mean that the
Commission had adopted regulations which /impaired its ability to
implement the safety legislation which authorizes GO 118 and which
GO 118 was adopted to implement. :

51. The California Supreme Court has stated that where a
statute or regulation is "fairly susd@ptible of two constructions,
one leading inevitably to mischief y absurdity, and the other
consistent with justice, sound sense, and wise policy, the former
should be rejected and the latter adopted.” (In re Mitchell, 120 C
384, 386 (1898)).

52. By adopting GO 118 the Commission, among other things,
intended that:

1. In all new cons tion and reconstruction
of tracks and/oxr yalkways, the railroads
must observe their filed walkway standards.

-\72 -




1.85-01~002, A.85-03-052 ALJ/JBW/4t/fah ALT~COM-FRD

. south side of the track on the White Hills Branch Line approach t
the J-M plant deviates.
62. SP has demonstrated:

1) that compliance with GO 118 walkway
standards along the south side of the White
Hills Branch Line is physically very
difficult and can be achieved only at a cogt
that is unreasonable in light of the safery
benefit gained;

2) that the xailrocad has made all possibl
efforts to mitigate the hazards resulfing
from non-compliance; and

3) that worker safety will not be si ficantly
compromised by the granting of a gleviation.

63. Staff, and railrocad employees and £heir representatives,
were given an opportunity to rebut the assértions made by SP in its
deviation request.

Conglusions of Law

1. I.85-01-002 should be cloef‘ _

2. The Commission has the responsibility to require every
public utility to construct, mainfain, and operate its system,
equipment, apparatus, tracks, a?d premises in such a manner as to
promote and safeguard the healfh and safety of its employees and
the public. (Public Utilitiesf Code §§ 761, 762 and 768).

3. Adoption of GO lad'and apprxoval of the accompanying
walkway standards did noi/ulte: the Commission’s authorxity or duty
to ensure walkway safety,

4. In all new cgnstruction ox reconstruction of tracks or
walkways, railroads must comply with GO 118 walkway standards.

5. At all ti@ﬁ% since adoption of GO 118, SP has been under
the obligation to grovide standard walkways on the south side of
the track at each/location where a new walkway was constructed ox
an existing walkway reconstructed. SP has not complied with this
obligation. Although intermittent walkways were constructedxandl

reconstructed in comnection with certain track roadbed maintenance -
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2. As to trackside pre-existing April 29,
1963, the railroads must pursue a program
for improvement designed to bring trackside
conditions into substantial conformity with
the appropriate walkway standards; the
ultimate objective being to provide
reasonably safe walkways.

should emphasize the improvement of areas presenting the greatest
hazards to railroad workers and the public, and should designed
to ensure that all trackside is eventually brought inte¢/ conformity
with GO 118 walkway standards.

54. A railroad’s program for improvement of walkway
conditions should be designed to decrease the most risk for the
least cost.

55. §SP has requested a deviation under 118 Paragraph 7,
which provides that:

"Deviations from the filed standards or the
provisions of this order may be/authorized by
the Commission for any specific installation for
good cause upon application by a railroad
corporation; which application shall include a
full statement of the conditions which prevail
at the time and place invol{ed, and the reasons
why deviation is deemed necessary."

53. A railroad’s program for improving walkway con::;;:;

56. Heavy storm xrunoff both from the J-M plant, the steep
south cliff face and the hills aboée reqularly fills and overflows
the drainage ditch, at times sendéng stone debris coursing over the
roadbed, washing away both roadbéd materials and such walkway
materials as were provided. |

57. §SP contends that a south side walkway is impractical
because of the difficulty in f;ying pipe adequate to carry storm
runoff in the area between tle tracks and the cliffs south of the
track. . '

58. SP states that it/has explored, and rejected for
engineering or cost effectiveness reasons, a number of options
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activities, only the walkways south of switches 2584 and 2587 vere
constructed and maintained to GO 118 standaxds. .

6. SP’s failure to observe GO 118 walkway standards 4t all
locations where new walkways were constructed or existin walkways
wexre reconstructed constitutes a violation of GO 118.

7. Because SP has violated GO 118 in its operafions on the
approach to the J-M plant on SP’s White Hills BrangX Line, SP could
be fined under PU Code § 2115.

8. GO 118 Paragraph 6 requires railroads TO pursue a program
for improvement of walkway conditions in all itching areas where
a substantial amount of switching is performed, aleng main, branch,
and industrial trackage, designed to bring/trackside conditions
into substantial conformity with GO 118 alkway standards.

9. GO 118 Paragraph 6 applies tg tracks pre-dating the
adoption of GO 118 in 1963.

10. GO 118 Paragraph 6 is subdect to more than one
interpretation with regard to the/scope of the progfam railroads
must pursue to improve walkways An all switching areas where
substantial switching is performed, along main, branch and
industrial trackage. ,

1l. The Commission should clarify the program of improvement
required by GO 118 Paragraph 6. _

12. The Paragraph Glprogram for improvement should be
consistent with the intént of the statutes GO 118 implements, with
the Commission’s intext in adopting GO 118 to protect railroad
workers, with the raflroads’ obligation to provide employees with a
safe place to work, and with sound sense and wise policy. \/*

13. Railroads are obligated to comply with oux general orders
even in the absence of staff enforcement actions, unless and until
they obtain a déviation from the Commission. ,

14. Thefcost of compliance is not relevant to a determination |
of whether a/violation of a general oxder has\occurred apq;is‘hot |

an excuse LOr non-compliance. D.86-02-085 (Southexn Pacific

: }".'f]ffJ:-V . AW
" oLD Conclusioms oF :
o RS o
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designed to allow construction of a permanent walkway south of the
track. ‘

59. Staff witness Schmutte, an expert hydrologist from tE’
Department of Water Resources, testified than a series off3z/ﬁnch
culverts, interspersed with open ditches, could carry the storm run
off and provide a foundation for a walkway at a cost of roughly
$25,000.

60. SP witnesses claimed that SP had explored and rejected a
similar option involving 30 inch pipe, which had beén estimated to
cost $49,556. This option was rejected because tHe 30 inch pipe
was inadequate to carry all the run-off expected, and because it
was feared that sediment, tree branches, and atomaceous earth
debris would clog the pipes, and because oxpdgsive‘scaling back of
the cliffs would have been necessary.

6l. SP witness Noori claimed that engineering safety
considexations and Public Utilities Commission clearance
regulations would make it impossible to/install Schmutte’s culverts
in the trackside ditch as he proposed,/and that in some areas the
distance between the track center and/the cliff face was too small
to permit culvert installation without expensive excavation of the
cliff footing. He also asserted that Schmutte’s cost estimate was
grossly inadequate.

62. 1In federal litigation involving GO 118 walkway standards,
of which we take official notice, SP Engineer of Standards Martin
J. Rarlovic estimated the cost of adding walkways conforming to GO
118 standards to the White Hills Branch to be $30,000. It is
unclear what, if any, drainage/work this included. (Declaration of
Martin J. Karlovic in Support /of Plaintiff’s Motion for Summary
Judgment, page 17, (N.D. Cal./No. C-86-2480 WWS, See,

Pacific Transporta - Publ ' X :
F.Supp.____ Fo 2d ___ (1986))

63. SP claims that staff’s proposed solutions will not work,

and that only full relocatidn of the tracks involved;wouldypfbvidev
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n Lon _Company - r — CPUC 2d ___, (1986) (
Opinion at p. 31).

15. The cost of compliance is one factor to be considered in
a deviation proceeding.

16. GO 118 Paragraph 7 provides that a railroad may
a deviation from the walkway standards or the provisions
for any specific installation.

17. GO 118 Peragraph 7 requires that deviation yéquests
include a comprehensive statement of the conditions Ahich prevail
at the time and place involved, and the reasons wh¥ deviation is
deemed necessary. Vague assertions of physical ili
financial impracticality are not sufficient.

18. In evaluating GO 118 deviation requésts, the Commission
must start with the assumptions that safe walkways are'necessary
along both sides of all tracks, and that lkways in compliance
with GO 118 standards are reasonably safs. An assumption that the
provision of safe walkways along one side of a track obviates the
need for safe walkways along the other side would be contrary to
the standards accompanying GO 118.

19. staff, and railroad employees and their representatives,
must be given an opportunity to rebut the assertions made by a
railroad in a deviation requesgp Deviations should not be granted
on an ex parte basis. ,/

20. The Commission should never grant a GO 118 dev;at;on
when to do 8¢ would have {P/adverse impact on worker safety. Such
action would be contrary to the Commission’s mandate under PU Code
$§ 761, 762, and 768 to,make sure rallroad operations are conducted
safely. ;

21. In oxder tg’ensure that railroad operations are conducted
safely, the Commission should not grant deviations from GO 118 or
its walkway standards unless the razlroad applying for the
deviation demonstrates.

1) that compliance with GO 118 walkway
standards is physically impossible, or that

l
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that compliance is physically verxy difficult
and can be achieved only at a cost that is
unreasonable in light of the safety benefit
gained;

2) that the railroad has made all possible
efforts to mitigate the hazarxds resulting
from non-compliance:; and

3) that workexr safety will not be significanify
compromised by the granting of a deviatich.

22. A GO 118 deviation should be limited in scdpe to the area

which truly qualifies for the deviation in order avoid
unnecessarily exposing workers to hazardous conddtions.

23. A GO 118 deviation should texminate Af the measures the
railroad institutes to mitigate the hazards esulting from the
deviation are not strictly enforced, since/gjilure to enforce those
neasures constitutes a change in the copditions upon which the
deviation was based and could result ix workers being injured.

24. A GO 118 deviation should terminate if the railroad
constructs, Or reconstructs walk:;yé'in the area subject to the
deviation, or constructs or recondtructs tracks in the area subject
to the deviation. 1</

25. A GO 118 deviation should terminate if there is evidence
that the deviation has had g“/significant adverse impact on worker
safety.

26. The deviation gdught by SP by A.85-03-052 should be
granted but with conditions to assure worker safety as provided in
the following oxder. » ‘

27. SP is required to comply with GO 118 standards if its
deviation terminates.

28. An OrdayfInstituting Investigation should be
initiated for the purpose of clarifying the type, scope, and timing
of the prograﬁ/for walkway improvement railrocads will be required
to undertake'ﬁlong track in existence at the time GO 118 was.
adopted in 1963. The investigation should consider at least the
following /estions
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a permanent solution. SP claims this would cost $166,000. It
would prefer to spend this money elsewhere. One example of SP’s
priorities is the reconstruction of tracks in its Los Angeles
diesel facility, where workers have complained of unsafe footis
due to grease and oil on the ground near the tracks.

64. The evidence of the engineering feasibility. cost of
constructing and maintaining an adequate walkway withoxt relocating
the track is conflicting.

65. We axe not entirely convinced that a soldtion less
drastic than full track relocation is wholly impractical, but we
believe that such a solution would cost more tlan staff estimates.

66. Since we favor permanent solutions Sver ones that may be
temporary, we consider SP’s $166,000 figure/to be the best estimate
of the cost of compliance with GO 118 along the White Hills Branch.

67. Rules prohibiting workers from/entering an area or
engaging in unsafe practices do not guarantee that workers will not
enter the area or engage in unsafe practices; numerxous Federal
Railroad Administration reports describe accidents in which
experienced railrocad workers wexe led in areas of obvious hazard
that they were prohibited from occd%ying.

68. Safety measures designed to eliminate the need for and
the convenience of working in a p@ohibited area are necessary
supplements to rules prohibiting/such work.

69. SP has undertaken a number of measures designed to
mitigate the hazards to worker resulting from unsafe walkway
conditions south of the White/Hills Branch Line. These measures
include:

1. Issuing personal radios to workers so they need not
be on the south side of the/tracks to signal to engineers during
switching operations.

2. Issuing instfuctions and bullet;nx warning workers to-
to detrain in the area of afe walkways.
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3. Constructing signs designed to keep workers out of
the area of unsafe walkways.

4. Moving the derail stand' and target from the/south to
the north side of the tracks so that workers need not on the
south side to operate the derail switch.

70. The short 3.7-mile route of the White HilXs Branch Line,
a conesistent 3% grade, is not an arduous or problem route, and
equipment operated in this sexvice on it is not stressed by severe
grades or sharp curves.

71. Because of the pre-start walking iyspection made on each
train run before each start, and the shoxtnéss of the run between
the White Hills Junction and the J-M plnnb/(and reverse run
loaded), there is only a rxemote likolihegé of any mechanical ox
lading problem occurrxing enroute that would require a non-emergency
unscheduled stop. Accordingly, the chance of any non-emexrgency
routine walking inspection being requ2::d enroute is very remote.

72. However, any non-emergency/ routine walking inspection
that should be required can be safely and adequately performed on
this 3.7-mile stretch of the branch line from the safe and adequate
walkway provided and maintained on the north side of the txack.

73. All necessary switching activities incidental to the
operxation of this branch line, fgcluding operation of the dexail
switch, may be performed‘adequdQely and safely from the north side
of the track so that there is mo need for any train crew member to
be on the ground on the south/side of the track in the area at
issue.

74. There is no present operating necessity for any walkway
on the south side of the track in the area at issue.

75. To the extent standard walkways on both sides of the
tracks, not only in all switching areas, but on all trackage, are
the ultimate objective of /GO 118, the existing'situation on the
south side of the track on the White Hills Branch Line approach to
the J-M plant deviates.
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To what extent, as of the effective date of
this order, are walkways complying with GO 118
stangggds in existence along all pre-GO 118
trac

What are the estimated costs associated with
establishing complying walkways along al pre-
GO 118 tracks that do not presently hav
complying walkways?

Should the program for improvement include all
pre-GO 118 tracks or just those in switching
areas?

If the program is limited to switching areas
whexe substantial switching occux’s, hew should
the phrase “where substantial switching occurs"”

be defined?

Should the program for improvement include
something more than switching areas but
something less than all pre<GO 118 tracks?

le., should it alse includé other areas where
railroad workers are freguently in need of safe
footing? If so, what other pre-GO 118 tracks
should be subject to the program for
improvement?

Should the program for improvement set
priorities for remedying walkway conditions in
switching areas fixst and then improving other
areas as time anz<;esources permit?

Should any priorities be set on the basis of
accident frequentcies, cost effectiveness of
potential improvements or a combination of
these two factors? How could this be done?

What time frame, if any, should govern the

program f:z/&mprovement?
To what extent, if any, have railroads improved

walkway conditions along pre-GO 118 main,
branch and industrial tracks?

Should/the program for improvement require
actual’ compliance ox merely “"substantial -
conformity” with GO 118 standards with regaxd
to walkways subject to the program for
improvement? o




-
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76. SP has demonstrated:

1) that compliance with GO ll8 walkway
standards along the south side of the White
Hills Branch Line is phgaically very
difficult and can be achieved only at a cdst
that is unreasonable in light of the saféty
benefit gained;
that the railroad has made all possible
efforts to mitigate the hazards res
from non-compliance; and
that worker safety will not be significantly
compromised by the granting of a deviation.

77. Staff, and railroad employees and stheir representatives,
were given an opportunity to rebut the assdrtions made~by SP in its
deviation request.

Conclusions of Law

1. I1.85-01-002 should be closed

2. The Commission has the rospdésibility to require every
public utility to construct, maintainy, and operate its system,
equipment, apparatus, tracks, and p emises in such a manner as to
promote and safeguaxrd the health and safety of its employees and
the public. (Public Utilities Code/ $$ 761, 762 and 768).

3. Adoption of GO 118 and approval of the accompanying
walkway standards did not alter the Commission’s authority or duty
to ensure walkway safety.

4. In all new construction or reconstruction of tracks or
walkways, railroads must comply with GO 118 walkway standards.

5. At all times since ﬁaoption of GO 118, SP has been under
the obligation to provide sta?daxd walkways on the south side of
the track at each location w%are a new walkway was constructed ox
an existing walkway reconstrycted. SP has not complied with this
obligation. Although intermittent walkways were constructed and
reconstxucted in connection /with certain track roadbed maintenance
activities, only the walkways south of switches 2584 and. 2587 were
constructed and maintained to GO 118 standards.
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11. If “substantial conformity" is required, ///

rather than actual compliance, then how cowld
the term "substantial conformity” be defirled
8o that the program for improvement can
enforceable?

The OII should also invite proposals by staff, the/railrocads, and
railroad workers and their representatives. -

QRDER

IT IS ORDERED that:

1. X.85=-01-002 is closed.

2. A.85-03-052 of Southexrn Pacific Transportation Company
for authority to deviate from the walkway standards provided for by
General Oxder 118 on the south sieg of its White Hills Branch Line
approach track, from Switch 2584 mear the Johns-Manville plant
entrance fence line to that company’s private road crossing, a
distance of approximately one-ﬁilf mile, is granted subject to the
following conditions:

a. Throughout the duration of this deviation,
SP shall continue to notify its crews with
the following instruction: "Because of the
existenci/of a drainage ditch adjacent to
the track; and the nonexistence of an
adequate/and safe walkway on that side of
the track, crew membexs of trains serving
the plant are not to detrain, entrain, or
walk on that side of the track."

Written instructions (Railroad General
Oxrder, timetable, train order, or special
inztructions) shall immediately be issued
to affected train crews concerning
Condition 2a, and filed with the Railxoad
Operations and Safety Branch of the
Commission. These instructions shall
periodically be xe-issued to atffected
railroad personnel

SP shall provide train workers invoelved in
switching or other activities with personal
radios to facilitate communication with ..
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6. SP’s failure to observe GO 118 walkway standards at al&’//
locations where new walkways were constructed or existing walkways
were reconetructed constitutes a violation of GO 118.

7. Because SP has violated GO 118 in its oporat&éns on the
approach to the J-M plant on SP’s White Hills Brunch/Line, SP could
be fined under PU Code § 2115.

8. GO 118 Paragraﬁh 6 requires railroads fo pursue a program
for improvement of walkway conditions in all s&itching areas where
a substantial amount of switching is performéd, along main, branch,
and industrial trackage, designed to bring/trackside conditions
into substantial conformity with GO 118 yalkway standards.

9. GO 118 Paragraph 6 applies t¢/ tracks pre-dating the
adoption of GO 118 in 1963.

8. GO 118 Paragraph & is subject to more than one
interpretation with regard to the gcope of the program railroads
must pursue to improve walkways in all switching areas where
substantial switching is performbéd, along main, branch and
industrial trackage.

10. The Commission should clarify the program of improvement
required by GO 118 Paragraph/6.

1l. The Paxagraph 6 program for improvement should be
consistent with the intent /0f the statutes GO 118 implements, with
the Commission’s intent in/ adopting GO 118 to protect railroad
workers, with the railroads’ obligation to provide employees with a
safe place to work, and with sound sense and wise policy.

12. Programs for %&provement of walkway conditions pre-dating
the adoption of GO 118 may give priority to the improvement of
walkways adjacent to switches and other areas of great hazard to
workers, but should provide for eventual conformity with walkway
standards in all areas/ subject to GO 118.

13. SP should b? required to file with the Commission a Go
118 Paragraph 6 program for improvement of walkways once the
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train engineers during the performance of
their duties.

SP shall provide signs that are either
lighted or built with reflective materials
at both sides of the track at both ends of
the deviation area visible to train workers
fxom both directions. In the event SP
fails to maintain these signs
appropriately, this deviation shall
terminate, and south side walkways
conforming to GO 118 standards shall be
provided.

In the event SP ceases to strictly enfgxce
the measures it adopted to mitigate t)fe
hazards to workers resulting from t
granting of this deviation, this defiation
shall terminate, and south side wylkways
confoxming to GO 118 standards siall be
provided.

In the event of reconstruction of this
branch line or significant sdgment of the
line, oxr the construction of reconstruction
of walkways adjacent to thé south side of
the line, this deviation Ahall terminate,
and south side walkways £onforming to GO
118 standaxrds shall be frovided.

In the event of evidefice that the deviation
has a significant aderse impact on worker
safety, this deviation shall terminate, and
south side walkways conforming to GO 118
standards shall pxovided.

3. We shall, within 98 days, issue an Oxdexr Instituting
Investigation to detexrmine/hat actions railroads should be
required to undertake in grder to improve walkway conditions along
txacks in existence wher/ General Order 118 was adopted in 1963, the
type of trackage subjedt to any program of improvement, and the
time frame within which any actions ordered must occur. The
investigation will ¢onsider at least the following questidné'
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. To what extent, as of the effective date of
this order, are walkways complying with GO 118
stan%ards in existence along all pre-GO 118
tracks?

what are the estimated costs associated with
establishing complying walkways along all pre-
GO 118 tracks that do not presently have -
complying walkways? :

Should the program for improvement inclrade all
pre-GO 118 tracks or just those in swifching
areas?

If the program is limited to switching areas
where substantial switching occurs/, how should
the phrase "where substantial swifching occurs"”
be defined?

Should the program for improvement include
something more than switching areas but
something less than all pre-~GO 118 tracks?

Ie., should it alsc include’ other areas where
railroad workers are freqyently in need of safe
footing? If so0, what otler pre-GO 118 tracks
should be subject to the program for
improvement?

T x T Y

Should the program £or improvement set
priorities for remedying walkway conditions in
switching areas £irst and then improving othex
areas as time a:i/&esources permit?

e S ae e e s

Should any priorities be set on the basis of
accident frequencies, cost effectiveness of
potential improvements ox a combination of
these two factors?  How could this be done?

What time frame, if any, should govern the
program fox improvement?

To what extent, if any, have railroads improved
walkwgy conditions along pre-GO 118 main,
bransp and industrial tracks?

e e

10. Shovld the program for improvement require
actual compliance or merely "substantial «
conformity” with GO 118 standards with regard.
to walkways subject to the program for .
improvement? -
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improvement program requirements are clarified by further
Commission order.
14. Railxoads are obligated to comply with our general oxders

even in the absence of staff enforcement actions, unlosa/‘ﬁd until
they obtain a deviation from the Commission.

15. The cost of compliance is not relevant to,a determination
of whether a violation of a general ordex has occurred and is not
an excuse for non-compliance. D.86-02-085 ( : ‘
Transportation Company - Fresne Yard, __ CPUC/2d __, (1986) (Slip_
Qpinion at p. 31). ‘

16. The cost of compliance is one fagtor to be considered in ]
a deviation proceeding. h‘(/ :

17. GO 118 Paragraph 7 provides that a railroad may apply for |
a deviation from the walkway standards/or the provisions of GO 118
for any specific installation. -

18. GO 118 Paragraph 7 requires that deviation requests
include a comprehensive statement Of the conditions which prevail
at the time and place involved, and the reasons why deviation is
deemed necessary. Vague assert éns of physical impossibility or
financial impracticality are not sufficient.

15. In evaluating GO ll8/deviation requests, the Commission
must start with the assumptions that safe walkways are necessary
along both sides of all track&, and that walkways in compliance
with GO 118 standards are reascnably safe. An assumption that the
provision of safe walkways along one side of a track obviates the
need for safe walkways along the other side would be contrary to
the standarxds accompanying/GO 118.

20. Staff, and railroad employees and their representatives,
must be given an opportunity to rebut the assertions made by a
railroad in a deviation request. Deviations should not be granted
on an ex parte basis.

21. The Commission|should never grant a GO 118 deviation.
when to do so would havel an adverse impact on worker safety. Such
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action would be contrary to the Commission’s mandate undexr PU/Code
§$§ 761, 762, and 768 to make sure railroad operations are nducted
safely. ‘

22. 1In oxder to ensure that railroad operations _
safely, the Commission should not grant deviations frém GO 118 or
its walkway standards unless the railroad applying fox the
deviation demonstrates:

1) that compliance with GO 118 walkwa
standaxds is physically impossible/, or that
that compliance is physically ver{ difficult
and can be achieved only at a c¢st that is
unreasonable in light of the safety benefit
gained;

2) that the railroad has made a)l possible
efforts to mitigate the hazakds resulting
from non-compliance; and

3) that workex safety will not be significantly
compromised by the granting of a deviation.

23. A GO 118 deviation should be¢ limited in scope to the arxea

which truly qualifies for the deviatfon in order to avoid
unnecessarily exposing workers to hazardous conditions.

24. A GO 118 deviation shouyé terminate if the measures the
railroad institutes to mitigate the hazards resulting from the
deviation are not strictly enforced, since failure to enforce those
measures constitutes a change im the conditions upon which the
deviation was based and could /esult in workers being injured.

25. A GO 118 deviation should terminate if the railroad
constructs, Or reconstructs walkways in the area subject to the
deviation, or constructs or/reconstructs tracks in the area subject
to the deviation. '

26. A GO 118 deviation should terminate if there is evidence
that the deviation has : a significant adverse impact on worker
safety.

27. The deviation /sought by SP by A.85-03-052 should be
granted but with conditions to assure worker safety5as‘p:ovidedlin
the following oxder. L
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11. If “"substantial conformity" is xequired,
rather than actual compliance, then how could
the texm "substantial conformity" be defined
so that the program for improvement can be
enforceable?
The OII will also consider any proposals made by staff, ALhe
railroads, and railroad workers or their representativeés. All
railroads subject to our jurisdiction will be made;;papondents o
this OII, and rxailroad workers and their representatives will be
invited to participate.
This order becomes effective 30 days /£rom today.

Dated + At San Francisco, Califormia.
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27. SP is requirxed to comply with GO 118 standards if its
deviation terminates.

29. An Oxder Instituting Investigation should be
initiated for the purpose of clarifying the type, scope, and- timing
of the program for walkway improvement railroads will be 5ﬁqu£xod‘
to undertake along track in existence at the time GO 118/ was
adopted in 1963. |

ORDER

IT IS ORDERED that:
1. I1.85-01-002 is closed.

2. A.85~03-052 of Southexn Pacific Transportation Company
foxr authority to deviate from the walkway standards provided for by
General Order 118 on the south side of Ats White Hills Branch Line
approach track, from Switch 2584 near/the Johns-Manville plant
entrance fence line to that company/s private road crossing, a
distance of approximately one-half/mile, is granted subject to the

following conditions:

a. Throughout the duration of this deviation,
SP shall continue to notify its crews with
the following imstruction: "Because of the
existence of & drainage ditch adjacent to
the track, and the nonexistence of an
adequate and/ safe walkway on that side of
the track, crew members of trains sexving
the plant aare not to detrain, entrain, or
walk on that side of the track."

Written/instructions (Railroad General
Order,/timetable, train ordex, or special
instractions) shall immediately be issued
to affected train crews concerning
Condition 2a, and filed with the Railroad
Opexations and Safety Branch of the
Commission. These instructions shall
riodically be re-issued to affected
railroad pexsonnel o
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. SP shall provide train workexs involved in
switching or other activities with personal
radios to facilitate communication with
train engineers during the performance of
their duties.

SP shall provide signs that are either
lighted ox built with reflective materials
at both sides of the track at both ends of
the deviation axea visible to train workers
from both directions. 1In the event SP
fails to maintain these signs
appropriately, this deviation shall
terminate, and south side walkways
conforming to GO 118 standards shall be
provided.

In the event SP ceases to strictly enforce
the measures it adopted to mitigate the
hazards to workers resulting from the
granting of this deviation, this deviatio
shall terminate, and south side walkway
conforming to GO 118 standards shall
provided.

In the event of reconstruction of is
branch line or significant segment/of the
line, or the construction or reconstruction
of walkways adjacent to the sourh side of
the line, this deviation shall/terminate,
and south side walkways conforfming to GO
118 standards shall be provided.

In the event of evidence yﬂgt the deviation
has a significant adverse impact on worker
safety, this deviation 11 terminate, and
south side walkways conforming to GO 118
standards shall be pxoévided.

3. We shall, within 90 days, issue an Order Instituting
Investigation to determine what’ actions railroads should be
required to undertake in ordef'to improve walkway conditions along
tracks in existence when Gerleral Order 118 was adopted in 1963, and
to determine a time frame Arithin which those actions must occur.
The investigation will consider the proposal contained in this
order, as well as any proposals made by staff, the railroads, or
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railrxoad workers or their representatives. All railroads subject to
our jurisdiction will be made respondents to this OIX, and railroad
workexs and their representatives will be invited to participate.
This order becomes effective 30 days from today.:
Dated FEB § 1589 , &t San Francisco, California.
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. APPENDIX C

. Page 1

Ruling of Administrative Law Judge Weiss
on_Preemption Issyo

ALJ WEISS: The Commission will be in order.

"I am prepared to make my ruling and this is iy

“The Bench has been informed by coupsel for Southern
Pacific Transportation Company that SP has concluded
that by its actions, the Federal /Railrcad
Administration has preempted geperal state action on
walkways, that Commission Geneyal Order 118 has been
preemgtegvgnder the provisiong of the Railroad Safety
Act of 1 .

"Respondent therefore has furthexr advised that it has
concluded that any action directed at SP for the
condition of its White Hi)Yls branch walkways must be
premised upon the existente of a local safety hazard
and not upon the fact that the conditions may not
cogform to the standarxdg set forth in General Oxder
118.

"SP further advised that it would confine its further
evidence to appropriate rebuttal of staff’s case to
date and focus upon /the existence or nonexistence of
localized safety hazards.

"The Bench has also received the views of staff
counsel and those/ of counsel for the United
Transportation Union as well as the United
Transportation Union representative, all of whom deny
preemption. J

/
"After careful consideration, it is the ruling of the
Bench that thi’s Commission‘’s requirements for
reasonably safe and adequate walkways adjacent to
railroad tracks as embodied in General Order 118 have
not been preempted by the Railroad Safety Act of
1570, nor by subsequent actions and of the
Federal Railroad Administration.

"In enactin§ the Federal Railroad Safety Act,
Congress’ primary, paramount concern was safety and
to reduce rallroad-related accidents. ' v
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"To the degree practicable, uniformity was also
sought. But safety was the paramount concern. And
Congress made it clear that a state may continue to
enforce any law, rule, regulation, order or standard
relating to railroad safety until such time as the
Secretary of Transportation acting through the
Federal Railroad Administration adopts a xule,
regulation, order or standard covering the subject
mattexr of the state requirement.

"Federal Railroad Administration policy statements are
not encugh to preempt. They merely announced
agency’s intentions, what it seeks to do, and/we have
seen that the path to regulatory fulfillmeny is
strewn with aborted attempts.

"Further, requlation of a problem which some way
may affect the safety of railroad workefs does not
mean the subject matter of state worker safety
requirements is therefore covered ang the state
preempted.

regulation remains effective untfl such time as the
Secretary of Transportation has/adopted a rule
covering the subject matter of/the state requirement.

"The act specifically provideai;;2 a state safety

"General Ordexr 118 specifically addresses walkways and
footing conditions.

"It requirxes the railroad fo provide safe walkways
with even traction providing surfaces so as to lessen
the possibility of a raflroad workex tripping ox
falling, whethexr into An adjacent gully, down a
hillside, oxr under a moving train, any of which
accidents could resuYt in their deaths or injuries.

"General Order 118 &lso regulates vegetation on or
adjacent to walkways from the safety aspect.

"The Federal Railroad Administration has not adopted
workplace regulations oxr specific regulations
concerning walkways.

"The track safety standaxds of 49 CFR Part 213, with
subparts concerned with roadbed, track geometry,
track structure and track application and
inspections, do not, excopt in the most peripheral
sense, coyer the subject matter of state worker
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safety requirements, and cannot be said to serve to
preempt state regulation. They arxe almost
exclusively concerned with the safe operation of
trains.

"General Order 118 was adopted to protect railroa
workers from the risk of death and injury arisirg
from walkway conditions. The Federal Railroa
Administration has not adopted regulations cotering
this subject matter. Furthermore, the bencl is not
impressed with the special syllogistic reafoning
offexed in the Decembexr 19, 1985 letter of FRA’s
chief counsel to SP wherein an attempt made to
bootstrap FRA’s 1977 termination of a xulemaking
proceeding pertaining to construction/of walkways on
bridges, trestles, and similar strucfures to the

dignity of preemption action applicable to walkways
generally.

"Preemption effect in the field of railroad worker

safety, in light of Congressiophl declarations in the
Federal Railroad Safety Act, limited to the

specific content of a federa) regulation.

"In view of its foreqgoing c¢nclusions, the Bench rules
that this consolidated proceeding will go forward
without further delay to/determine: First, undex
OXI 85-01-002, A, whether SP has and i{s operating
over tracks on the White Hills branch that fail to
comply with General Order 118 provisions: B, whether
SP should be ordered to cease and desist in such
operations; C, whetlfer a fine should be assessed:;

D, and if other appropriate orders should be entered;

"And second, unde;/;pplication 85-03-092, whether SP,
unless it withdraws its application, should be
granted a deviation from the requirements of General
Order 118 for the area in issue.

“That concludes my ruling on this mattexr.”

(END OF APPENDIX C)




