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UNION OIL COMPANY of CALIFORNIA, )
. a Califormia Corxporation; TEXACO
SYNGAS, INC., a Delaware
Corporation; and FLUOR CARSCN,
INC., a California Corporation,

Complainants,

Case 87-01-023 -
(Filed January 14, 1987)

vS.

SOUTHERN CALYFORNIA EDISON
COMPANY ,

Defendant.
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Messrs. Armour, St. John, Wilcox, Goodin &
Schlotz, by James D. Squeri, Attorney at
Law, for Union Oil Company of California,
Texaco Syngas, Inc., and Fluox Carson, Inc.,
and Joseph P. Foley, Attoxmey at Law, for
Texaco, Inc., complainants.
, Carol B. Henningson, and
Julie A, Miller, Attorneys at Law, for
Southern California Edison Company, defendant.
Howard V. Golub, Michael S. Hindus, and Jo Shaffer,
Attorneys at Law, for Pacific Gas and Electric
COmpany, interested party.

, for the Division of Ratepayer
Advocates.

OPINION
I. PBackagxound

Union Oil Company of California (Unocal), Texaco Syngas,
Inc. (Texaco), and Fluor Carson, Inc. (?luor) (collectively
referred to as complainants) filed a complaint against Southern
California Edison Company (Edison) on January 14, 13987.
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The general factual background to the complaint began in
1983 and grew out of the interest of Unocal, Texaco, and Fluor in
developing a project to convert petroleum coke to electric power.
Petroleum coke is a byproduct of crude oil refining. Texaco had
developed a process for gasifying the coke. The gas could fuel
cogeneration units, and hydrogen could be produced out of this
entire process.

In 1984, Unocal and Edison executed a contract based on
interim Standard Offer No. 4 (ISO4) for the sale of 70 MW from a
coke-£fired cogeneration facility at Unocal’s ammonia plant in Brea.
The federal Public Utility Regulatory Policies Act of 1978 (PURPA)
requires utilities to purchase electricity produced by certain
qualifying facilities (QFs), including cogeneration facilities, at
the utility’s avoided cost, or the costs the utility avoids by
purchasing powexr rather than generating an equivalent amount of
power from its own system. The standard offers, with terms and
prices that we had’ found reasonable, are one of our efforts to
comply with our responsibilities under PURPA. IS04 provides a
long-term certainty of price for QFs willing to enter into a long-
term contract with the utility. Because the price of power
purchased under ISO4 contracts available at this time was based on
projections made in May and June of 1983, these contracts were
particularly desirable when short-term avoided costs declined in
parallel with falling oil prices and with an unexpected increase in
the electric capacity available to utilities. We suspended the
availability of ISO4 on April 17, 1985 (Decision (D.) 85-04-075).

Aftexr the contract was signed, local opposition in Brea
led Unocal to consider pursuing the project elsewhere. It began to
explore with Edison the possidility of relocating the project to
Carson and assigning the contract to a new partnership consisting
primarily of complainants.

Discussions with Edison continued for a while, but in
September 1986 Edison informed Unocal that it would not consent to
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the assignment and relocation without a formal order from the
Commission. When construction had not begun by the start-up date
established in the contract, December 1, 1986, Edison exercised its
contractual rights and terminated the contract.

The complaint concerns Edison’s refusal: (1) to execute
and consent to the assignment of the contract between Unocal and
Edison to the new partnership; (2) to consent to an amendment of
the contract to permit relocation of the underlying project from
Brea to Carson; and (3) to extend the construction start-up date
specified in the contract. The complaint asks the Commission to
order Edison to execute the assignment of the contract, consent to
the relocation, and extend, on a reasonable basis, the contract’s
construction start-up date. '

Edison answered the complaint on February 26, 1987. 1In
addition to the expected denials of complainants’ allegations,
Edison views the contract as a nonstandard, negotiated agreement
with Unocal, rathex than an ISO4. Edison affirmatively argues that
the Brea project and the Carson project were two different
projects, and that the Commission’s decisions required Edison to
obtain concessions in exchange for substantial changes in the
contract in order to maintain ratepayer indifference. Edison
denies that it negotiated in bad faith with complainants concerning
the assigrnment and relocation. Edison further alleges that the
complaint seeks relief--essentially an order to Edison to execute a
nonstandard contract-~that the Commission had previocusly stated it
would not grant. Several defenses based in contract law are also
raised. According to Edison, the requested relief would be
inconsistent with the suspension of IS04. Finally, Edison argues
that permitting site switching and brokexing of the contracts with
QFs would create an undesirable precedent.

Complainants felt it necessaxy to file a reply to
Edison’s answer on March 18, 1987. The reply primarily addressed
Edison’s affirmative defenses. R ‘ -
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A prehearing conference was held on May 5, 1987, and
evidentiary hearings were held on Septembexr 24 and 25, 1987..
Pacific Gas and Electric Company (PG&E) and the Commission’s
Division of Ratepayer Advocates (DRA) intervened in the proceeding
and participated in the hearings.

The procedures of Public Utilities Code Section 31l(d)
wexe followed in developing this decision. The proposed decision
of the Administrative Law Judge was issued on February 2, 1989.
Complainants and Edison filed comments on the proposed decision.

We have reviewed and carefully considered the comments.
We have incorporated appropriate changes in this decision.

Positions of the Paxties

A. Complainants’ Position

Complainants first note that D.82-01-103 and D.83-10-093
im@osed on utilities a duty to negotiate in good faith with QFs.
Complainants believe that Edison breached its duty by repeatedly
leading complainants to believe that Edison would consent to the
requested assignment and relocation if complainants would comply
with a specific Edison request. But each time complainants
complied with a request, Edison posed additional conditions to its
consent, culminating in Edison’s September 1986 statement that it.
would not agree to the assignment and relocation without a formal
order from the Commission, according to complainants. Complainants
relied on Edison’s apparent willingness to consent to the
assignment and relocation, but eventually time ran out and the
project was delayed until meeting the construction start-up date
set in the contract was impossible. Edison promptly exercised its
right of termination when the target construction start-up date
passed.

Complainants believe that Edison misinterpreted the
Commission’s policies and that its insis;en;e on' fnsulation from.
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any possible risk coanected with the relocation was a further
breach of its obligations.

Complainants reject Edison’s attempts to characterize the
issues in this case as involving contract brokering or site
switching. According to complainants, a properly framed statement
of the issues the Commission must resolve in this case is:

*(1) 1Is the proposed Carson Cogeneration
Project as well as the terms and
conditions under which power sold from
such a project would be s¢ld to Edison in
the interest of Edison’s ratepayers?

Given repeated representations by Edison
that assignment/relocation of the Unocal
Contract was appropriate, should Edison be
required to execute a power purchase
agreement consistent with Complainants’
May 26 settlement offexr?*

1. Zhe Project’s Benefits

Complainants answer their first question by listing the
benefits that the Carson project will provide to Edison’s
ratepayers and other Californians. : _

Pirst, the project will demonstrate several unique
technologies: conversion of waste petroleum coke to clean=-burning
fuel gas; coproduction of hydrogen for upgrading heavy California
¢rude oils to clean transportation fuels; coproduction of methanol
for transportation fuels, clean-burning boiler fuels, and load
following of combustion turbines; air pollution contxol technology
that exceeds the current state of the art; and the capability to
destroy completely waste oils and water effluents from refineries.

Second, the project will provide direct economic benefits
to Edison’s ratepayers. For this analysis, complainants have used
the terms .of a settlement they offered to Edison on May 26, 1987.
Although complainants believe that they are legally entitled to
assignment and relocation of the original Unocal contract, they
have reduced their claim in the settlement offer because they
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believe that they may expect affirmative action from the Commission
only if the project is found to advance the public interxest and
because ambiguiéies crxeate different interpretations of the
contract.

The original contract contained the following terxms: 70
MW of firm capacity at $179 per kilowatt-year (kW-yxr); 66 MW
of as-available capacity; and enexgy associated with 136 MW at 9.8
cents per kilowatt-hour (kWh). The settlement offer contained the
following texms: 70 MW of firm capacity based on $179 per kW-yz,
escalated to $224 per kW-yr to account for delaying the firm
operation date from 1989 to 1992; 66 MW of firm capacity at $103
per kW-yr; energy associated with 70 MW at 9.8 cents per kwWh; and
energy associated with 66 MW at 6.4 cents per kWh. Complainants”
economic analyses are based on the latter terms.

Complainants have developed two analyses of short-run
avoided costs, one based on Edison’s projections of fossil fuel
costs and the other based on projections of fossil fuel costs made
by the Californmia Energy Commission (CEC). Complainants also
compared the costs and benefits of the settlement offer’s 1992 firm
operation date with the 1989 firm operation date of the original
contract. Complainants believe that this comparison properly
represents the ratepayers’ perspective on this controversy.

This analysis shows that benefits ranging from $16.1
million to $57.7 million xesult when the settlement offer’s texms
are compared to the CEC’s fuel price projections, and expected
losses ranging from $24.2 million to $54.3 million result when
Edison’s projections are used. Complainants arque that viewing
these results as best and worst cases, or using the midpoint of the
ranges, results in estimates that, standing in isolation, are
acceptable from the ratepayers’ viewpoint.

Complainants think that consideration of other benefits
swings the analysis in favor of their requested relief. The
project provides'insurance against higher oil prices. The success
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of the project will stimulate similar projects, which will provide
a competitive, alternate energy source tending to limit future oil
price increases. In addition, the project will reduce emissions of
oxides of nitrogen (NOx) in the Los Angeles basin; will allow fuel
cost savings from burning methanol in Edison’s combustion turbines
or from overfiring in thermal plants; will result in reduction of
off-peak power purchases due to load following using the methanol
flywheel; and will reduce transmission losses because of the
project’s location near Edison’s load center.

Complainants estimate the savings from NOx reductions and
fuel cost savings to be $15 million and $45 million, respectively.
No estimates have been made of the savings in off-peak purchases
and transmission losses because of insufficient data.

Complainants conclude that the direct benefits to
Edison‘’s ratepayers justify granting the requested relief.

The project will also provide substantial indirect
benefits to ratepayers and to other Californians, complainants say.
For example, the project’s success will stimulate additional
projects with similar benefits. Complainants eostimate the benefits
of these subsequent projects for ratepayers to range from $80 to
$310 million. Thus, complainants assert, the direct and indirect
benefits to Edison‘’s ratepayers total $95 million to $35S5 million.

Complainants also believe that the project will benefit
Californians in gemeral. First, the project will reduce oil
imports and increase the in-state refining of California crude oil.
Coke gasification alsc increases the proportion of heavy crude that
can be converted to clean transportation fuels. The hydrogen that
is a coproduct of the project is needed in large quantities to
refine heavy*crudéa into unleaded gasoline, low sulfur diesel
fuels, and jet fuels. Second, the project will demonstrate an
alternative to natural gas as a domestic source for production of
methanol. Third, the project will demonstrate an electric.
generation technology that exceeds current air pollution control
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standards. Fourth, the project will increase the state and local
taxes by $25 million and increase employment by 800-1000 person-
years during comstruction and by 90-100 permanent jobs.

Complainants acknowledge that such external benefits do
not independently justify their requested relief, but they argue
that such benefits should be coﬁsidered‘by‘the Commission in
reaching its decision in this case.

2. Edison’s Conduct

The second prong ¢of complainants’ argument is that
Edison’s conduct and representations to complainants justify
granting their requested relief. Complainants arque that they
expended substantial time, effort, and money based on Edison’s
continued representations that complainants’ efforts were entirely
consistent with Edison’s interests. Complainants believe that an
examination of gdisoﬁ's conduct leads to the conclusion that
complainants are entitled to the requested relief.

Unocal began studying the feasibility of a coke
gasification facility at its Brea plant in July 1983. In 1984,
Fluor and Texaco began providing their services to the project. 1In
1984, Fluor, Texaco, and Edison formed a joint venture to study
construction of a coke gasification project, called the Los Angeles
Basin Coke Gasification Project. Many sites were evaluated, and in
Auqust 1984 the venture began to identify specific customers for
the products of the project.

Unocal executed the power purchase agreement with Edison
for the Brea project in December 1984. Execution of the contract
stimulated local opposition to the project, and Unocal determined
that relocation to the Los Angeles harbor area, where there is a
concentxation of coke production, would be preferable to remaining
at the Brea site. |

In February 1985, Unocal initiated discussions with
Edison about the transfer of the Unocal contract to another site.
At that time, Edison said it hadgno policy on such transfers. In
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March 1985, Edison withdrew from the L.A. Basin Coke Gasification
Project, but expressed an interest in rejoining the project when it
was more developed. Fluor and Texaco continued development of the
project.

At about the same time, Unocal, Texaco, and Fluor began
discussions about jointly pursuing a coke gasification project, and
these parties have worked together on the project since that time.
Although no executed written agreements have formalized the joint
arrangement, collateral agreements and the expenditure of tens of
millions of dollars demonstrate a continuing and substantial
commitment among the complainants to develop the Carson project.

Meanwhile, according to complainants, Edison was
encouraging complainants to relocate the project. On June 26,
1985, one of Edison’s senior managers advised Texaco that the
Unocal contract could be relocated and that the Unocal contract
was one of the few contracts that had such flexibility. In Augqust
1985, Texaco initiated discussions with Edison concerxrning the
assignment of the Unocal contract to the Unocal-Texaco-~Fluoxr
partnership, xelocation of the project from Brea to Carson, and
extension of the construction start-up date contained in the
contract. Edison indicated that the construction start-up date
would not be enforced as long as the deadline for the start of firm
operation could be met and that the contract could be assigned to
the partnership, complainants contend.

Negotiations on these topics continued. In meetings on
February 12 and 13, 1986, the partnership again raised the problem
of the construction start-up date, which at this time ¢learly could
not be met because of continuing negotiations. According to
complainants, Edison again stated that the construction start-up
date would not be enforced. '

On February 19, 1986, Unocal formally requested Edison’s
consent to assignment of the contract to the partnership and to
relocation of the project to Carson. On March 6, Edison stated
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that it favored approving the assignment, but it reserved its
final opinion until it had consulted the Commission’s staff.
Edison met with staff membexrs on March 6. On April 1, Edison told
the Commission’s staff that it intended to proceed with the
assignment and relocation, provided that the staff’s
representations made at the March 6 meeting remained in effect.
The staff conveyed the required assurances to Edison, according to
complainants.

Despite these assurances, Edison refused to execute the
amendment to the contract to permit the assignment and relocation.
Edison now required the approval of a Commissioner before it would
consent to the assignment and relocation. On May 16, Edison met
with Unocal and Texaco and approved the correspondence that would
request the Commissioner’s review and approval of the assignment
and relocation. On July 17, Unocal submitted the request to
Commissioner Calvo. Commissioner Calvo responded on July 29, with
a letter stating that the assignment and relocation was consistent
with the Commission’s policies and was not unreasonable in light of
the facts stated in the request.

On August 24, 1986, Edison informed Unocal that it would
not consent to the assignment and relocation based on Commissionexr
Calvo’s letter. On September 26, Edison told Unocal that it
required a formal Commission order ratifying the reasonableness of
Edison’s consent before it would agree to the assignment and
relocation. '

Complainants argue that Edison misled them at every
point until the statement in August that it would not consent to
the assignment and relocation. Edison’s argument that the terms
of complainants’ request were unclear or that the terms changed
over time is belied by the Apxril 1 correspondence from Edison
to Commissioner Calvo’s office, which accuratoly dosczibed the -
proposal in detail.
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Complainants believe that the preceding facts compel
rejection of Bdison'’s arguments that it knew all along that the
assignment and relocation was not in the ratepayers’ interest; that
Edison nevexr entertained the possibility that it would voluntarily
agree to the assignment and relocation; that Edison intended
strictly to enforce the texms of the Unocal contract; and that
Nola‘’s April 1 correspondence represented only the opinion of an
individual who had no authority to bind Edisen.

Thus, complainants argue, Edison intended all along to
terminate the contract, and Edison negotiated in bad faith by
misrepresenting its intentions to complainants. At best, “Edison
utterly failed to communicate its intentions to Complainants and
negligently led Complainants down the path of meaningless and
fruitless negotiations.” ’

Because the Carson project is in the public intexest and
in light of Edison’s conduct, complainants ask the Commission to
order Edison to execute a power puxchase agreement based on the
settlement offer of May 26.

B. Edison’s Position

In Edison’s view, this case involves two separate
projects, the Unocal Brea project and the Texaco/Fluor project.
The Texaco/Fluor project was not sufficiently defined to allow an
IS04 contract to be signed before the Commission suspended 1IS04 on
April 17, 1985. The request for the assignment of the Unocal
contract first came after the suspension of ISO4.

Edison negotiated with the complainants to develop a
contract that was in the ratepayexrs’ interest. When these efforts
proved unsuccessful, howevexr, it notified complainants that it
would not agree to assign the Unocal contract without obtaining
further benefits for ratepayers. When the start-up date called for
in the contract passed without the start of comstruction, Edison
exercised its contractual right to terminate the agreement.
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Edison believes that this case presents a clear test of

the Commission‘’s policy on contract brokering and site switching.
1. Factual Background

Edison’s view of the facts ¢of this case differ from
complainants’ in several key respects.

First, Edison views the Unocal contract as a nonstandard
contract, since Unocal redquested and obtained several changes from
the standard offer. Edison believes the contract was for a 136 MW
cogeneration project, with 70 MW of firm capacity and associated
energy to be sold to Edison and the remaining 66 MW to be used on
site.

The Texaco/Fluor venture was an entirely separate
project, in Edison’s opinion, that did not mature fast enough to
qualify for an IS04 contract before the suspension. After the
suspension, Edison informed Texaco and Fluor that any further
negotiations would have to be based on the terms of Standaxd Offer
No. 2 (S02), which remained in effect. The proposal to assign the
Unocal contract followed.

Edison negotiated with the complainants, in hopes of
incorporating dispatchability and voltage support in the contract.
By August 1986, Edison became convinced that the operating
characteristics of the Carson project would not permit dispatch.
At the same time, falling energy and capacity price forecasts
convinced Edison that the project would not provide economic
benefits to Edison’s ratepayers. Edison informed the partnership
of its conclusion at the August and September meetings.

Edison did not regard the letter from Commissioner Calve
as providing sufficient assurance to justify the assignment and
relocation. Although the letter generally supported the project,
key language on the reasonableness of Edison’s proposed action was
vague.. :
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Because of the lack of ratepayer benefits, Edison would
not consent to the assignment and relocation of the project, even
today, without a direct order from the Commission.

2. Edison’s View of the Issues

Edison also differs with complainants in {ts view of how
the issues in this case should be defined. Edison believes that in
order to grant the requested relief, the Commission must agree with
complainants that Edison negotiated in bad faith and that the
appropriate equitable remedy is to assign the Unocal contxact to
the Carson project. Morxeover, Edison arques that the Commission
need not reach the issue of bad faith if it finds that the proposal
is not in the ratepayers’ interest or that the requested relief is
inappropriate. Edison believes that granting the requested relief
would create a very bad precedent for future transactions with
other QFs. '

3. Edison‘s Conduct

Edison says that it did not negotiate in bad faith.

The duty to negotiate in good faith with QFs was created in |
D.82-01-103. The nature of this duty was stated very clearly:

*When the utility is unwilling or unable to
accept a QF‘’s proposal, the utility nust
respond with a timely counteroffer, or an
explanation...of:

"1. The specific information needed to
evaluate the proposal;

*2. The precise difficulty encountered in
evaluating the proposal; and

*3. The estimated date when it will respond
to the groposal." (D.82-01-103, 8 CPUC
2d 20, 85.) /
Edison believes it has met.this duty. For example,
BEdison explained why it was refusing the partnership’s proposed
amendments, as detailed in the testimony of its witness
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John Bunnell, and it made a counteroffer based on S02. Edison
believes that complainants are trying to assert that investigating
a proposal and attempting to work out a solution is bad faith if a
solution cannot be reached. In essence, complainants’ thesis is
that the utility cannot break off preliminary negotiations. Case
law and the relevant litexrature have rejected this notion.

Edison also rejects complainants’ assertions that they
had met all conditions that Edison had established for its consent
to the assignment and relocation. Several important elements of
Edison’s negotiating package--dispatchability, voltage support, and
other operating benefits--were never agreed to by complainants.
Edison did not finally reject complainants’ proposal until it
became clear that complainants were not willing to include these
important benefits for ratepayers in the amendments.

Moreover, Unocal should have been awaxre all along that it
bore the risk that the project would not be developed, Edison
arques. The contract ¢learly gave Edison the right to texminate if
the construction start-up date was not met, and the contract also
required a waiver of any of the contract’s provisions to be in
writing. The contract clearly placed the risk that the project
would not go forward on Unocal.

4. The Requested Relief

Edizon also axrgues that the relief requested by
complainants is inequitable and inappropriate.

The relief is procedurally inappropriate because
complainants’ request, in essence, is an application for review of
a nonstandard contract. The Commission has ruled that only the
utility may file forxr review of a nonstandard contract.
Furthexrmore, the Commission has ruled that it does not intend to
intervene in or rewrite contracts, which is precisely the relief
that complainants request. |

In addition, the texms of the requested relief are in
dispute. Edison believes that complainants’ claim to ISO4 prices
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for the énergy associated with the full 136 MW of the Unocal
project is mexely a strawman constructed to make the settlement
offer seem more reasonable. Under Edison’s view of the Unocal
contract, the price of energy in the settlement offer would
actually exceed the price in the original contract. Edison
believes that complainants’ attempt to get the Commission to
approve its proposal is an effort to negotiate with the Commission
rather than with Edison.

The requested relief is also inconsistent with the
Commission’s policy, according to Edison. Granting the relief
would amount to compelling the utility to purchase power at prices
greater than its avoided cost, in violation of Section 210 of
PURPA. As noted previously, Edison thinks complainants’ claim of
bad faith is merely an attempt to bring an application for a new
nonstandaxrd contract before the Commission, as complainants’
counsel essentially acknowledged in his opening statement. The
Commission has also stated its policy that the guiding standard for
review of nonstandard contracts is the economic indifference of
ratepayers; that is, the nonstandard agreement should be the
econonmic equivalent of a comparable standard offer. Even if
complainants’ economic analyses are accepted at face value,
ratepayers are not indifferent to this contract because of the
great detriment that xatepayers would incur if a precedent allowing
contract brokering and site switching were to emexrge from this
case.

In Edison’s opinion, this case presents a clear test of
the Commission’s policy on site switching and contract brokering.
Edison points out that DRA’s proposed quidelines on negotiating
ISO4 contracts would not permit complainants’ proposed amendments.
The facts show that this complaint is an attempt to transfer a
contract from the original project to a'diffezen;'projeét, the
definition of contract brokering, according to Edison. The Caxson
project differs from the Brea project in numerous ways: the
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identity of the participants, the date of the start of
construction, the project’s size and location, the technelogy to be
used, the use of the recovered heat from the cogeneration process,
the interconnection point with Edison’s system, the amount of power
to be purchased by Edison, the project’s design, and the fuel or
energy source. Moxeover, it is clear that the project cannot
succeed under the terms of the original contract without a number
of material changes to reflect these diffexences.
5.  IThe Pxoject’s Cost to Ratepavers

Edison calculates that the project’s costs for ratepayers
exceed its benefits by about $140 million. The calculations are
based in part on Edison’s rejection of complainants’ contention
that unquantifiable societal benefits justify payment of more than
the current avoided cost. Edison points out that complainants have
admitted that the project would not be built if payments were
limited to current avoided cost. Edison alsco believes that this
issue has previocusly been decided by the Commission:

"Further, while societal considerations have
always been impoxrtant to the Commission, we do
not view the development of avoided costs as an
avenue for determining whether cerxrtain
technologies or owners should receive
preferential financial assistance based on
overall societal benefits. Therxe are
undoubtedly proponents of other worthwhile
projects who could and would argue that theix
projects provide equally important benefits to
society. Opening the standard offer process to
consideration and xesolution of such broad
policy issues would unnecessarily complicate,
politicize, and lengthen what is already a
ggmggrgome process.” (D.85-07-021, mimeo. pp.

Edison is willing to honor the original contract,
although it estimates that this contract would cost ratepayers
between $135 million and $200 million in averpcymenzs. Edison
believes that the Brea project is not viable, and . it axgues that to
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pexmit the project to move to the Carson site would ensure that
ratepayers would in fact incur those overpayments.. -

Even the May 26 settlement offer would cost ratepayers
$61 million, accoxrding to Edison’s calculations. Branchcomb’s
analysis was flawed because it compared only the choice between a
1989 on-line date and a 1992 on-line date for the project.
Edison’s estimates are based on a comparison of the project’s costs
with the current avoided cost during the periocd of operation under
the settlement offer, 1992-2012. It performed six sensitivity
analyses that convinced it that ratepayers should not incur the
risks associated with the settlement offer.

Finally, Edison argues that the Commission should not
undermine Edison’s management discretion to negotiate with QFs by
forcing Edison to accept the settlement offer.‘

C. Qthexr Parties’ Positions
1. DRA’s Position

DRA oppeoses complainants’ requested relief. DRA axrgues
that the relocated project would be a wholly different project from
the Brea project contemplated in the original contract, and that
granting complainants’ request would allow brokering of the
contract. In addition, DRA believes that the amended contract
requested by complainants would not leave ratepayers indifferent
and thus would fail one of the important tests the Commission has
applied in similar situations.

DRA acknowledges the physical similarity of the two
projects, but, like Edison, DRA notes the change in Unocal’s
participation in the Carson project. At Brea, Unccal would have
received synthesis gas, process steam, and electricity for its own
use, but at Carson Unocal would receive only the profits from the
sale of electricity. This difference, among others, persuades DRA
that the two projects are distinct.

DRA argues that ratepayers would face increased xisk
under the contract requested by complainants. Like the original
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contract, the amended contract would require payments of $179 per
kilowatt-year for 70 MW. But the amended contract would also fix
payments at $103 per kilowatt-year for an additional 66 MW. Pixing
the price for the additional payments is an added risk for
ratepayers, and one that DRA does not feel that ratepayers should
beax.

According to DRA, the discussion of the benefits of the
Carson project is irrelevant to the resolution of the complaint,
because of DRA’s conclusion that the two projects are separate and
distinct. Complainants have no right to an amended contract, DRA
concludes.

2. RGiE‘s Position

This case presents a clear example of the issue of
brokering of IS04 contracts, in PG&E’s view. PG&E believes that
Unocal is trying to sell its IS04 contract for $10 million to the
partnership formed by complainants. The record is clear that
Texaco and Fluor were not participants in the Brea project, and
PGSE believes that they are currently seeking Unocal’s ISO4 because
they were unable to obtain an ISO4 for the Carson project before
the offer was suspended. PG&E notes that Texaco first approached
Unocal within a few weeks of the suspension of ISO4.

The true nature of this sale is revealed in the letter
agreement of January 27, 1986 (Ex.6), and the draft parxtnership
agreement (Ex. 7). According to PGEE, these documents make clear
that Unocal’s sole capital contribution to the partnership would be
the assignment of its contract to the partnership, a contribution
judged by the parties to be worth at least $10 million. In PG&E’s
opinion, the arrangements discussed in these and other documents
make it clear that this is a case of contract brokering.

PG&E asserts that the Commission stated that standaxd
offer contracts would be available for well-defined, site-specific
projects and should not be used for speculation (D.85-04-075). The
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adoption of the screening criteria in the QF milestone procedure
(D.85~01-038) reinfoxces this conclusion. . .

PGSE agrees with Edison that the failure of Edison and
complainants to reach an agreement does not amount to bad faith.
PG&E cites Friant v. PGLE, D.83-06-105, as stating that the
obligation to negotiate in good faith with QFs does not mandate a
particular result to the negotiations.

Finally, PGLE asserts that complainants are improperly
using the complaint procedure to obtain the Commission’s approval
of a nonstandard contract.

D. Complainants’ Reply

Complainants think that the opposing parties ignore ox
distort the facts. Complainants believe that the record
establishes the following facts:

*(a) Complainants requested, in a straightforwaxrd
manner, relocation/assignment of the Unocal
Contract; (b) Edison agreed, subject to the
resolution of stated concerns and the
fulfillment of specified conditions; (c¢)
such concerns were apparently resolved
and the required conditions fulfilled; and
(d) Edison unfilaterally changed its mind in
order to insulate itself from any risk and
after needlessly committing Complainants to
the expenditure of considerable time and
resources. "

Complainants believe that DRA ignores certain key facts and that
Edison and PG&E distort the relevant facts.

On the allegation that complainants seek to engage in
contract brokering, complainants make several points.

First, complainants continue to feel that this question
is irrelevant to the resolution of their complaint.

Second, complainants point out that brokering suggests an
intermediary, who for a commission will bring seller and buyer
together. In this case, the parties have remained the same from
the outset. Although the precise legal arrangements between the
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complainants may differ from those that would have been in effect
if the project had remained at Brea, the three complainants would
have been involved in any event.

Third, Edison’s own actions indicate that it had no
reservation about the proposed transfer ¢of the project and that it
did not believe that there was or should be a blanket prohibition
against transfering projects. ‘

Fourth, in a memo of February 26, 1986, from Edison’s
Bunnell to Nola, it is clear that Edison did not consider
complainants’ request to be a brokering of the Brea c¢ontract:

*At the time the Brea contract was signed, it
appeared that both Unocal (then Union Oil) and
Texaco were considering taking a leading xole
in a coke gasification Exoject. Edison was a
participant in a feasibility study conducted
with Texaco and Fluor, while Unocal was moving
forward on its own.

*However, it seemed common knowledge that only
one project would be built. Unocal took the
precaution of signing a Standard Offer 4, while
the Texaco group only recently made a decision
to proceed with contract negotiation. Since
Texaco owns the coke gasification technology,
they would have been involved in either case,
at least as a vendor. This new request
probably represents the consolidation of all of
the interested parties around one form of the
project rather than, as either a move of a
project from one location to another, oxr as one
project buying another SO 4 contract and
running with it.” (Tr. 152.)

Finally, complainants remind DRA and others that any
policy the Commission may have against contract brokering is
directed against projects that are not in the public interest.
Therefore, a threshold question to any analysis involving contract
brokering is whether or not the project is in the public interest.
Complainants believe that they have demonstrated that the pubiic
interest is sexved by their requested assignment and that, even on
'its own terms, DRA’s objection to its request should be rejected.




C.87-01-023 ALJ/BTC/ltg *

Complainants’ respond to DRA’s concern about the risk for
ratepayers by pointing out that fixed price contracts per s8¢ are no
more risky than a contract that reflects current prices.i The real
question in complainants’ view is whether the cextainty of fixed
prices is worth the risk that later prices will be lower. Viewed
in this way, complainants believe that their xequested amendments
present no greater risk to ratepayers than a contract based on
floating prices.

In connection with this point, complainants state that
their calculation of the contract’s benefits, which develops long-
term costs based on a projection of shoxrt-term avoided costs, is
the only approved way of developing long-run avoided costs under
the Commission’s decisions. From the suspension of IS04 to
submission of this case, the Commission had not approved any other
method for developing long=-run avoided costs.

Complainants reject the allegation that their bad faith
claim is based on Edison’s failure to agree with them.

Complainants assert that their c¢laim is based on Edison’s breach of
its duty to respond promptly with truthful and timely explanations
of its position. Complainants also peint out that Edison’s claimed
counteroffer of the S02 contract was no countercffer at all, but
merely stated what already existed: the avallability of S02.

‘Complainants also dispute Edison’s claim that its
rejection of complainants’ proposal was reflected in a memo of
February 14, 1986. If that memo is deemed to reflect a rejection
of the proposal, then Nola’s letter to Commissionexr Calve’s office
of April 1 must be viewed as reflecting a withdrawal of that
rejection. Complainants argue that these documents support their
claim that their proposal was not rejected until August 24, 1986.

Edison’s claim that the proposal was not well defined is
refuted by the many details set forth in the attachment to Unocal’s
letter of February 19, 1986. Complainants also point out that
Edison never conveyed any information to them that suggested that
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Edison placed any significance on voltage support or
dispatchability. Complainants think that the Commission should
give no weight to Edison’s position that these issues p:eéented the
parties from reaching an agreement.

E. Edigson’s Reply

Edison believes that it met the Commission’s good faith
requirements in its dealings with complainants. It made timely
countercffers and gave explanations. Negotiations were not strung
out, as complainants allege, as shown by the fact that all of the
negotiations, from the presentation of the proposal in February
until Edison’s rejection in August, consumed only a total of six
months. ‘ .
Edison also points out that the Commission requires
either a counteroffer or an explanation, and thus Edison was not
always obliged to explain its position when it presented a
counteroffer. The important question, in Edison’s view, is whether
any explanation was needed at a particular point in the
negotiations.

For example, Edison believes that no explanation was
required when it exexcised its contractual right to texminate the
contract. The contract clearly stated the right and required any
waiver of this provision to be in writing. Complainants’ letter of
November 17, 1986, requesting Edison’s assurances about the
termination issue implicitly acknowledges that only a written
waiver would meet the requirements of the contract.

Edison denies complainants’ assertion that it encouraged
the relocation/assignment or that it waived the rxequirement for
starting construction by the date specified in the contract.

Edison continues to believe that complainants’ actions
anmount to brokering of the contract. Contract brokering is against
the Commission’s policy, as was made clear in its xeport to the
Legislature on “"pioneer” QFs. Edison states, "It would be




C.87-01-023 ALJ/BTC/ltq *

inconsistent for the Commission to order Edison to perform the very
actions it condemns as imprudent to- the Legislature.”

Moreover, Edison believes that the contract is not in the
public interest. The prices in the ISO4 were based on economic
forecasts made in May and June 1983 that were declared to be
dangerously out of date in April 1985, when the IS04 was suspended.
To grant complainants an opportunity to reinstate such prices would
almost certainly result in unnecessary harm to ratepayers.

F. DRA’s Reply C

DRA’s reply clarifies that it takes no position on
whether or not Edison has acted in bad faith towaxrds complainants.
But DRA continues to believe that the requested relief is not in
the public interest. DRA views the proposed assignment and
relocation as a means of circumventing the suspension of 1S04,
which is ecquivalent to brokering the contract.

The fixed capacity payments of either the contract or the
settlement offer pose an added risk for ratepayexrs, DRA continues
to assext. Such fixed payments are a gamble for ratepayers,
rogardless of whether they compare favorably or unfavorably with
today’s outlook of future prices. In addition, such fixed payments
provide an undeniable benefit for complainants because they add to
the predictability of the project’s revenue stream.

DRA adds that even if Edison and complainants had reached
agreement on modifying the contract’s terms, DRA would have opposed
the revised contract as a disservice to ratepayexs.

IIXI. Discussion

A. pRackground : : :

When we chose to develop the standard offers to fulfill
in paxt our obligations under PURPA, one of our hopes was that the
existence of the standard offers would avoid the necessity of
detailed review of individual contracts between utilities and what
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promised to be a multitude of QFs. The economic and natural
resources of California seemed particularly well suited to the
development of the independent generators that PURPA was intended
to stimulate, and we concluded that a case-by-case review of
individual contracts would soon prove to be unwieldy. Thus, we
engaged in the sometimes tedious and laborious task of developing
form contracts that the utilities were required to offer to QFs.
Once we approved these standard offers, the utility’s purchases
under the contracts were presumed to be reasonable, and we hoped
that this prior approval and presumption of reasonableness would
also speed up the review of the reasonableness of the utility’s
overall purchases.

The standard offers were also designed to neutralize the
tremendous bargaining power of the utility as the only purchaser of
the QF’s power. We adopted several requirements to ease
negotiations between utilities and QFs, but the QF’s ultimate
bargaining power was its right to accept the standarxrd offexr if it
could not come to different terms with the utility.

‘ Once the QF and the utility signed a contract--either one
of the standard offers or a negotiated contract--we had hoped that
our subsequent role would be limited to the usual review of the
reasonableness of the utility’s purchases and administration of its
contracts with QFs. If later disputes developed between the
utility and the QF about the interpretation or implementation of
the contract, we presumed that the parties would turn to the common
resources for resolving such disputes-=negotiations, arbitration,
and, if necessary, the courts.

Complainants have stated their complaint in this case in
a way that is apparently intended to fall within the limited role
we have said we would assume in these disputes. Nevertheless, it
is now clear that the primary points of the complaint boil down to
disputes that frequently arise around contracts of all types and
that have been addressed in several hundred years of contract law.

- 24 -
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Vexy little in this complaint requires our special expertise to
resolve; most of the issues could have been handled by the normal
means of dispute resolution.

At this point, having accepted the complaint, conducted
the hearings, and evaluated the arguments of the briefs, we will
not direct the complainants to another forum. But neither will we
ignore the principles that have developed over the years to resolve
these issues. Although the parties have to a large part declined
to characterize their disputes in terms of contract law, we find
that our analysis of these issues is greatly aided by referring to
the general principles of the law on contracts and agreements. Oux
discussion will largely follow this analysis.

B. TIhe Unocal Contxact

Our analysis begins with the contract between Unocal and
Edison, signed on December 5, 1984. The contract was based on
interim ISO4, but there were several terms that differed from the
standard offer (see Ex. 14, pp. 4-5, Appendices D and E).

A minor dispute arose during the hearings about whethex
the contract was or was not an IS04 contract. It appears that all
parties now agree that the contract is a nonstandard contract based
on ISO4.

We agree with this characterization ¢f the contract. As
a general rule, a contract with only very minor changes from a
standarxd offer might still be regarded as a standard offer. The
Unocal contract, however, contained several changes that were
bargained over, with each party receiving a concession from the
other as part of the agreement to include the changed provisions
(Ex. 14, pp. 5-6). When the parties have made mutual concessions
to obtain desired changes on substantial terms of the standard
offer, the resulting agreement should be viewed as a negotiated or
nonstandard contract. ~ T

Complainants have argqued that the Brea project and the
Carson project are essentially the same project. At the time of
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the signing of the Unocal contract, it is clear from the record
that the two projects were proceeding along separate paths. Texaco
continued to discuss with Edison the arrangements for a contract
to cover its project, and as late as Maxch 1985, the possibility
of Edison’s participation in the Texaco project was still open
(Ex. 14, Appendix F). None of these discussions would have been
necessary if the parties had regarded the Brea project and the
Los Angeles Coke Gasification Project as the same project. And, as
we will discuss, the eventual proposal for the Carson project
differed in several important respects from the project described
in the Unocal contract.
C. Ihe Pxoposed Modifications
To accomplish the goal of transfering the Unocal contract
to the Carson project, complainants required three separate changes
to the Unocal contrxact. First, the contract had to be assigned to
the partnership, and under the terms of the contract this
assignment required Edison’s consent. Second, several terms of the
contract had to be amended to reflect the differences between the
Brea project and the Carson project. Edison had to agree to these
amendments before the amended contract could be valid. Third, the
contract gave Edison the right to terminate the contract if
construction had not bequn by Decembexr 1, 1986. Complainants
needed Edison’s agreement either to amend this provision or not to
enforce its rights under this provision. We will address each of
these provisions separately.
1. Zhe Assigoment

The Unocal contract specifically provides for assignments

in Section 21:

*Neither Party shall voluntarily assign its
rights nor delegate its duties under this
Contract, or any part of such rights or duties,
without the written consent of the other
Party.... Any such assignment or delegation
made without such written consent shall be null
and void. Consent for assignment shall not be -
withheld unreasonably.” - .

- 26 -
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The contract itself supplies the answers to the issues
concerning assignment. Edison’s written consent to the assignment
was Tequired for a valid assignment. However, Edison had no right
to withhold its consent unreasonably. Edison could reasonably
inquire about the ability of the partnership to fulfill Unocal’s
responsibilities under the contract. Once those inquiries were
satisfied, however, Edison should have responded to the formal
recquest for assignment of February 19, 1986, with its written
consent to the assignment. This record reveals no reason for
Edison to have withheld its consent, and we conclude that Edison
was bound under the contract to give its written consent to the
requested assignment from Unocal to the partnership.

It is important at this point to clarify exactly what
such an assignment entailed. An assignment merely replaces one
party to a contract with another party. The new party assumes the
rights and duties stated in the contract, and those rights and
duties are not changed unless the contract is amended. Assigning
the contract to the partnership would merely obligate the
partnership to build the project at Brea and to sell the required
amount of power to Edison at the terms specified in the contract.
The assignment would not accomplish the relocation, which required
several amendments to the contract, as was recognized in Unocal’s
request for the assignment.

As things ‘developed, the request for assignment got
completely mixed up with the request for relocation. Because the
bare- assignment of Unocal’s rights and duties was virtually
meaningless to complainants without the relocation to the Carson
site, complainants never pressed the issue of the assignment alone.
Edison’s failure to grant its written consent to the assigoment
never really affected the complainants. Thus, we conclude that
under these circumstances, Edison’s failure to grant its aésignment
was harmless. : ' -
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2. Ihe Relocatjion Amondwments

The heart of the complaint concerns Edison’s reactions to
complainants’ request for relocation. In terms of the Unocal
contract, the request was for amendments needed to convert the
Unocal contract into a valid contract covering the Carson project.
Among other terms, the provisions setting forth the size and
location of the project needed to be changed. Without these
amendments, the mere assignment of the Unocal contract to the
partnersnip would have the effect of obligating the partnership to
build and operate the Brea project as described in the original
contract. ’

a. Specific Amendments

Discussions with Edison about a relocation began as early
as February 1985, but complainants made their initial written
mention of such amendments in the letter of February 19, 1986, from
Keith Openshaw, a senior vice president of Unocal, te E. A. Myers,
an Edison vice president (Ex.l4, Appendix H). However, this letter
focuses primarily on the assignment and only briefly mentions the
need for amendments. The letter promises a list of needed
modifications at a later date.

S0 far as the record reveals, the detailed list of
modifications was never supplied to Edison. Discussions seemed to
have turned to the general question whether Edison would consent to
a relocation, and the record does not demonstrate that
complainants’ specific contract amendments were ever communicated
to Edison.

If a specific proposal had been presented to Edison, it
would have been in complainants’ interest to provide evidence of
that fact. From complainants’ failure to present such evidence, we
may conclude that no specific list of proposed amendments was
communicated to Edison. )

This fact leads to two conclusions. First, we conclude
that Edison never expressly accepted the amended contract that
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complainants desired, because no such offer was ever communicated
to Edison. Second, for the same reasons, Edison cannot be found to
have negotiated in bad faith concerning specific amendments to the
Unocal contract. However Edison’s duties in negotiations with QFs
are defined, no duties arise unless and until a QF makes an offer
Or presents a proposal.

These conclusions help us define the issues in this case
more clearly. A utility’s duties in negotiations with QFs must be
evaluated in texrms of the specific offer or proposal that the QF
presents for the utility’s response. The specific proposal that
complainants presented to Edison was the request for Edison to
consent to the relocation and to agree to negotiate, sometime in
the future, specific amendments to the Unocal contract.

b. Genexal Agreement on Relocayion

The narrowed question for our resolution thus becomes
whether Edison ever ag&eed in concept to the relocation and agreed
to negotiate appropriate amendments to the the Unocal contract.

(1) Express Agreement

From our review of the record, it is clear that
Edison never expressly consented to the concept of the relocation
nor agreed to negotiate appropriate amendments. On all occasions
when Edison expressed support for the relocation, it also stated
either conditions to its consent that were nevex fulfilled oxr
proposals for other amendments that complainants never agreed to.

This conclusion may be illustrated by considering
the details of one of the times when Edison seemed closest to
consenting to the relocation proposal. In Maxch of 1985, Edison
had been viewing the relocation favorably, but it withheld its
unconditional consent because it wanted to consult with members of
the Commission’s staff. The staff alsc seemed to favor the
relocation, and Edison sought to confirm the staff’s approval in
the letter of April 1, 1986, fxom Sebastian Nola 6£'Edison to
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Commissioner Calvo’s office. The letter’s closing comes close to
stating Edison’s conditional consent to the xelocation: .

*Please let me know if the above remains

your understanding, for we plan to proceed

with the assignment and xelocation based

upon your input and suggestions.”

The letter seems to say that if staff confirmed the undexstandings
described in the letter, then Edison would consent to the
relocation.

Two points, however, prevent us from coming to this
conclusion. First, the letter may also be read as soliciting
staff’s suggestions for Edison’s consideration in formulating its
ultimate position on the relocation question. Second, and moxe
important, the letter clearly indicates that Edison did not intend
at this time to accept complainants’ xeleocation propesal without
further negotiations. Perhaps as a result of its earlier
discussions with staff, Edison recognized at this time that the
California Energy Commission’s permit for the project was required,
and that the CEC was unlikely to grant that permit unless added
dispatchability provisions were included in the contract. For
" these reasons, the letter states, “Edison will attempt to negotiate
dispatchability provisions into this contract.”

Our conclusion that no meeting of the minds occurred
at this point is confirmed by the notes from a follow-up meeting
between Edison and complainants. The notes record that
complainants’ representatives "indicated general agreement with the
terms described in the letter with the exception of the requirement
to add dispatch features to the agreement.”

Our impression is that this was the point when the
parties came closest to agreement. Before this time, Edison made
it clear that it wanted to discuss the relocation with the
Commission’s staff before it would agree to the xelocation.
Edison’s consent in later discussions was conditioned not only on
increased dispatchability, but also on adequate approvai from a
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Commissioner (the approval received was too contingent .and
ambiguous to supply the assurance Edison desired) and later on a
forma) order from the Commission, which was never sought.

Thus, Edison never unconditionally accepted
complainants’ proposal to relocate the project, and complainants
never accepted Edison’s counterproposals. The meeting of the minds
that is the essence of a legally enforceable agreement never
occurred.

Another type of express agreement may be formed
when a party agrees to perform some act on the occurrxence of a
stated condition. For example, if Edison had stated that it would
agree to the relocation when a formal order was received from the
Commission, then it would be bound byiits agreement when the
stated condition, the Commission’s formal approval, occurred.
Complainants sometimes seem to suggest that they repeatedly met
such conditions, only to be confronted by another condition to
Edison’s consent to the relocation.

From our review of the recoxrd, we can find no
instance when Edison stated that it would agree to the relocation
if a certain occurrence took place, and then balked on its
commitment when the event occurrxed. It is uncontested that Edison
sought vaxrious levels of approval from the Commission’s staff and
from Commissioners, but we can find no clear recoxrd that its
consent to the relocation was contingent on the receipt of these
approvals.

Thus, we cannot conclude £from the record before us
that a contract was formed upon the satisfaction of a specified
condition.

(2) Xmplied Aqxecement
The conclusions of the preceding section lead to the
next question and to the core of complainants’ aigument: Should
Edison’s consent to the relocation and agreement to negotiate
amendments to the Unocal contract be implied, either under the
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doctrines of contract law or under the duties that the Commission
has imposed on utilities in their negotiations with QFs?

The law recognizes two types of implied contracts.
The f£irst, fully described as an contract implied in fact, arises
when the parties’ assent to an agreement is manifested by conduct,
rather than in words. Nothing in the record in this case suggests
that Edison ever consented to complainants’ relocation proposal by
its conduct, rathexr than verbally.

The second type of implied contract is the contract
implied in law. The law will create an obligation, without regaxd
to the intontions of the parties, when one parxty receives an
benefit which it may not justly retain. A contract implied in law
corrects this unjust enrichment and restores the harmed party to
its former position. Again, nothing in the facts of this case
suggest that any party has been unjustly enriched.

Another legal doctrine that could conceivably apply
in this case is promissory estoppel. If, for example, Edison had
indicated to complainants that it would consent to the relocation
and complainants substantially changed their position in reliance
on that representation, Edison’s representation would be enforced,
even if it received nothing in exchange for its promise, if
enforcement was the only way to avoid injustice. But, again, there
is nothing in the facts demonstrated in this case that would call
for the application of this doctrine.

Thus, we conclude that there is no basis in law for
implying that Edison consented to the relocation pxoposal.

c. Duty to Negotiatiate in Good Faith
The final part of our analysis will consider
complainants’ assertion that Edison’s behavior was a breach of its
obligation, created by the Commission, to negotiate in good faith
with QFs. - . '
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This duty was created in D.82-01-103, when we adopted the
standaxd offer concept and set the ground rules for transactions
between utilities and QFs:

*The utilities are expected and shall be
required to bargain conscientiously toward a
conclusion. The best evidence of good faith is
a collection of written documentation comgiled
along the way. When the utility is unwilling
or unable to accept a QF’s proposal, the
utility must respond with a timely
counterxoffer, or an explanation...of:

*l. The specific information needed to
evaluate the proposal;

*2. The precise difficulty encounterxed
in evaluating the proposal; and

3. The estimated date when it will
respond to ‘the proposal.*

- (D.82=01=103, p. 106.)
Complainants assert vigorously that Edison has breached this duty
in its dealings with complainants.

(1) ZIhe Natuxe of the Utility’s Duty

A primary problem with complainants’ argument is
that it ignores the context in which this duty arose. The
negotiations referred to in thisg quotation were the negotiations
leading up to a contract between a utility and a QF. At the time
of its dealings with complainants, Edison had no reason to believe
that the Commission intended these specific obligations to apply to
negotiations to modify a contract that had already been sucessfully
negotiated.

Thus, our task is to define what obligations towards
QFs we should expect Edison to have had during 1986, when its
negotiations with complainants took place, in the context of
proposed modifications to an existing contract. As a party to a
valid and binding contrxact, Edison had an obligatibh to deal with
the other party fairly and in good faith with respect to
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contractual matters. Certainly, Edison should have recognized that
it had a continuing obligation of good faith in its dealings with
complainants as a QF. The specific requirements established in
D.82=-01-103, however, could not reasonably be expected to apply;
since complainants’ proposals were never presented in a precise and
complete form, it would have been difficult for Edison to have
responded within the limits set in D.82-01-103.

The general duty of good faith obligated Edison to
respond quickly and frankly to complainants’ questions and
proposals. However, it must be recognized that the difference
between the negotiations toward a contract contemplated in
D.82=01~103 and the negotiations toward amendments that are the
subject of this case had a significant effect on the nature of the
duty of good faith.

The duty created in D.82-01-103 was designed to
check, at least in part, the ovexrwhelming bargaining power of a
utility that is essentially the only buyer in the market. The
specific steps we required from the utility were intended to ensure
that the utility would not needlessly delay negotiations and would
be honest and fair in making known its legitimate objections to a
QF’s proposal.

Once a contract is created, however, the positions
of the parties change dramatically. The utility, like the QF, has
rights and obligations, specifically set foxrth in the contract. It
has promised to perform certain duties, and it has a right,
enforceable in court if necessary, to receive the performance
promised by the QF. The bargaining imbalance is transformed by the
contract into a relationship defined by mutual agreement. In terms
of the private law created in the agreement, the parties are equal,
and both parties are equally subject to the public law’s sanctions
for failure to live up to their promises.

These principles help illuminate the proper duty and
behavior of Edison when presented with the relocation proposal. . At
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the time the relocation was proposed, Edison had the right to
enfoxce, if it chose, the terms of original Unocal contract (with
the possible exception of the changes resulting from an assignment,
as previously discussed). Although some of the changes that
presumably would be required by complainants’ request were minor
and had no real effect on the relative positions of the parties,
other changes were substantial. For example, to comply with the
request for relocation, the contract would have to be amended teo
reflect the increased size of the relocated project (13§ total Mw
at Brea versus 174 MW at Carson). In addition, because of the
change in the thermal requirements of the associated processes, the
expected net capacity sales to Edison would increase from 70 MW at
the Brea location to 142 MW at Carson (although the amount sold at
IS04 prices would remain at 70 MW). :

Ecison was correct in viewing this increase as a
substantial change in the relative positions of the parties. The
primary reason for the suspensions of IS04 and SO2 was a fear that
the capacity payments under these offers were too high in relation
to the utility’s true avoided costs. This perceived overvaluing
was to a large extent a function of the rapid and unant;cipated
growth in capacity to be supplied by QFs.

Thus, Edison’s situation at this time was this: It
had an obligation under the Unocal contract to accept no more than
70 MW of capacity at ISO4 prices and 66 MW at SOl, as-available
capacity prices. It had received a general proposal to amend the
contract to require it to accept additional capacity from the
project. The terms under which this capacity would be purchased
were somewhat unclear. At a minimum, the rxelocation would require
the purchase of at least 6 additional MW of as-available capacity.
The proposal was initially presented, however, as an increase in
the contract capacity from 70 MW to 135 MW. This increase was
first proposed at the ISO4 prices, although Edison quickly rejected
this proposal, since ISO4 had been suspended (Ex. 14, Appendix G).
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Later discussions seemed to assume that the additional capacity

. would be firm capacity, presumably sold at some version of SO2
prices.

How should Edison have responded in these
circumstances? At the outset we should note that we have only
recently adopted guidelines to govern the utilities’ behavior in
negotiations of contract modifications with QFs. At the time,
obviously, Edison did not have the benefit of these guidelines, and’
although Edison should have been aware of the gquidelines’
underlying principles, it would be unfair to apply the specific
guidelines retrospectively (0.88=10~032, mimeo., p. 39).

We think it was reasonable for Edison to consider
the effect on ratepayers of the substantial modifications that were
needed for the relocation. Edison knew at this time that we
expected negotiated agreements to be the economic equivalent of our
approved standaxd offers (D.82-01-103, p. 91), and Edison should
have made the logical extension of this principle to the results of
negotiations to amendments to existing contracts. In eéaluating
proposed amendments to a contract, Edison should have analyzed both
the costs to and benefits for ratepayers that would result from the
changes. If, after considering the various aspects of the
contract, Edison concluded that the amended contract was no worse
for ratepayexs than the existing contract, then Edison should have
consented to the relocation, assuming that no other concerns
superseded this evaluation.

The standard we have just set out is a minimum
standard, a threshold test for considering proposed amendments.
Certainly it would have been xeasonable for Edison to explore the
possibility of gaining further benefits for ratepayers from the
negotiations, especially in light of our expressed dissatisfaction
with the price levels of ISO4. And a corollary of this principle
is that if Edison concluded that the net effect of the necessary

' amendments was detrimental to ratepayers, it should have attempted
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to receive roughly equivalent concessions to maintain the
ratepayers’ economic indifference to the changes in the contract.

Edison alleges that its attempts to negotiate
improved provisions on dispatchability and reactive power support
were motivated by thieg consideration. Complainants view the
reference to dispatchability and reactive power support as a red
herring, fished out after the fact to divert attention from
Edison’s bad faith.

The record indicates that the issues of
dispatchability and reactive power support were raised repeatedly
throughout the negotiations. The notion of including increased
dispatchability was first raised in the preliminary negotiations of
February 14, 1986 (Ex. 14, Appendix G). Unocal’s written request
for relocation of Februaxry 19 (Ex. 3, Ex. A; Ex. 14, Appendix H)
included a discussion of dispatchability and reactive power support
and indicated that complainants wexre willing to negotiate
appropriate modifications with Edison. The April 1, 1986, letter
also stated that Edison would attempt to negotiate improved
dispatchability provisions into the amended contract (Ex. 14,
Appendix I). By April 18, 1986, complainants were unwilling to
increase dispatchability, but the issue seemed to remain part of
the negotiations (Ex. 14, Appendix J). The issue of
dispatchability surfaced again in the meeting of September 25.
Even as Edison rejected complainants’ request for the relocation
and assignment, it included dispatchability as a desirable element
of a new contract (Ex. 14, Appendix N). And the f£inal negotiations
between the parties centered on the issue of dispatchability (Ex.
14, Appendix 0).

We conclude that the issue of increased
dispatchability was not a diversion but was a central element
throughout the negotiations between the parties.' We also conclude
that improved dispatchability was a logical and reasonable
concession for Edison to seek in exchange for aééoptingradditional
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firm capacity from the project. The value of capacity varies
throughout the day and with the seasons. . Increased dispatchability
meant that Edison could use the capacity it was obliged to purchase
at those times when it would be most valuable to Edison’s system,
thus minimizing any overpayments that would result from changes in
forecasts of the value of capacity.

(2) cConsideration of the Project’s Benefits

Complainants respond that Edison should have also
considered the additional benefits associated with the relocated
project in reaching its decision on the relocation request.

As we have discussed, we agree with the general
principle that the utility’s evaluation of proposed amendments
should considexr both the costs and benefits for ratepayvers of the
proposed amendments. Complainants urge that the benefits of their
proposed contract to a broader group than just ratepayexs should be
considered. '

Complainants’ list of benefits of the Carson project
include the demonstration of new technologies with environmental
benefits, direct benefits to Edison’s ratepayers, the reduction of
environmental pollutants, reduction of dependence on imported oil,

' increased load-following abilities, reduction in transmission
losses, and indirect benefits to Edison’s ratepayers and other
Californians in the form of reduced oil imports, increased in-state
o0il refining, and increased employment.

Complainants” list of benefits raises several
issues. ¥First, in 0.82-01-103 we c¢onsidered how to regard societal
benefits in the calculation of avoided cost:

"These ’‘social costs’ include the xrisks
associated with imported enexgy supplies
and environmental degradation related to
conventional generation. While several
parties suggested that we explicitly
include ’social costs’” in the avoided
cost calculation, we are not including

. such factors at this time. We prefer to
recognize social costs in the general
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pelicy judgment that QF production is

competitive at avoided costs.”

(D.82-01-103, pp. 25-26.)

Translated into the terxms of this case, these
principles mean that larger social benefits do not in themselves
justify the payment of higher prices to the QF, as complainants
recognize. It is clear that the Carson project has tremendous
potential to demonstrate some enormously beneficial technologies,
and we believe that the record shows that Edison recognized these
benefits from the outset. However, the question of how much
ratepayers must pay to support those benefits had to dominate
Edison’s consideration of the relocation.

Another aspect of complainants’ argument is an
analysis of the direct economic benefits to ratepayers. A large
part of this analysis considers the effect of a settlement offer
that complainants made to Edison on May 26, 1987. However, the
evaluation of Edison’s good faith in negotiating with complainants
requires us to consider only the information that was ‘available to
Edison at the time of the alleged bad faith. The settlement offer,
which we will later discuss in detail, was not conveyed to Edison
until well after the period ¢of the direct negotiations.

Thus, the analysis of direct economic benefits that
Edison should bhave performed in response to Unocal’s request should
compare the Unocal contract with the contract that complainants
were seeking in their relocation request. This comparison, as
performed by complainants’ witmess, resulted in net costs ranging
from $80 million to $194 million for ratepayers under the four
sceonarios considered. Although Edison did not apparently perform
such a detailed analysis, the record is clear that Edison was
concerned about the cost of the proposed modifications from the
beginning of negotiations.

The indirect bemefits listed by complainants also
present at least two problems. First, many of the listed benefits
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flow to a broader segment of society than just Edison’s ratepayers,
although the relevant costs of producing these benefits is borme
only by Edison’s ratepayers. For eiample,-reduction of
envirommental air pollution will benefit the customers of the

Los Angeles Department of Water and Power, other municipal
utilities, and possibly San Diego Gas & Electric Company, but those
customers will bear none of the costs. Reduction of oil imports
and stimulation of in-state oil refining benefits an even more
diffused group, but the costs remain concentrated on Edison’s
customers. We do not require or expect costs and benefits to match
perfectly in all instances, but fairness requires that a
substantial benefit should accrue directly to those who bear the
costs. It is difficult to give much weight to complainants’
arguments on indirect benefits when the benefits are so attenuated
and the costs are so concentrated.

A second problem with the consideration of indirect
benefits is the mismatch between costs and benefits even within the
class of Edison’s ratepayers. A large industrial customer may use

relatively little electricity but consume large quantities of
imported oil; this customer will benefit from the reduction of oil
impoxrts but pay little of the cost. A residential customer who
does not own a car may consume proportionally large amounts of
electricity in relation to oil use; this customer will receive
little benefit for the extra costs. These are extreme examples,
but they illustrate the difficulties of evaluating indirect
benefits.

In reviewing the record of Edison’s behavior during
negotiations with complainants, we conclude that Edison properly
focused primarily on the direct costs to ratepayers of the proposed
amendments, while it recognized and gave weigh: to the particnlar
benefits that this project promises.
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d. Conclusion

We conclude that Edison acted reasonably in attempting to
gain concessions in the form of improved dispatchability and
reactive power provisions in exchange for agreeing to the
relocation. There is no evidence that these attempts were
maintained unreasonably, in bad faith, or merely to prolong the
negotiations. We also conclude that complainants never agreed to
Edison’s proposal.

We have also found that Edison never expressly or
impliedly agreed to the general relocation proposal or to negotiate
specific amendments to the contract.

We have concluded that Edison met the standard of good
faith that it c¢ould reasonably have believed applied to its
behavior during negotiations of this sort.

Our ultimate conclusion is that complainants are not
entitled to the central element of their request, an orxder to
Edison to consent to the relocation -of the project from Brea to
Caxson. '

3. T ion =

The f£inal element of the proposed modifications is the
extension of the construction start-up date set in the Unocal
contract. Section 3.3 of the contract gave Edison a right to
terminate the contract if construction had not begqun by December 1,
1986 (Ex. 16, pp- 11-12). Edison exercised its right under the
contract to terminate the contract, an act that quickly led to this
complaint.

Complainants argue that parxt of Edison’s bad faith is
shown by its statements about its intentions with regard to its
right to terminate. Complainants assext that the issue of the
termination was raised by Texaco in preliminary discussions with
Edison as early as July and August 1985. Complainants also contend
that the subject came up during meetings with Edison on February 12
and 13, 1986, and that Edison’s representatives said that the
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construction start-up date would not be enforced. This discussion
does not appear, however, in Edison’s memorandum summarizing the
meeting. No further communications about this provision are
reflected in the record until December 1, 1986, when Edison sent
its formal notice of intent to terminate.

The evidence on this point is skimpy. The testimony
concerning Edison’s statement that it would not enforce the
construction start-up date was not contradicted. We also deduce
from the silence of the record on discussions during the
intervening months that complainants had some basis forx believing
that the termination provision would not be exercised. We note
that the parties werxe still discussing a possible new agreement as
late as October 24, 1986, without mention of the construction
deadline.

We conclude that Edison represented to complainants in
February'lsesvthat it would not exercise its contractual right to
terminate the contract if the construction start-up date was not
met. Even if Edison received nothing in exchange for its pronise,

complainants reasonably relied on the Edison’s promise and delayed
beginning work on the project in reliance on Edison’s
representation. Under such circumstances, the law will enforce the
promise under the doctrine of promissory estoppel. We believe that
the circumstances in this case compel a similar result, and we
conclude that Edison should be held to its promise not to enforce
the construction start-up date.

However, we do not find the necessary support for
complainants’ requested finding that Edison’s exexcise of its
termination rights constituted bad faith. As we have discussed,
Edison retained all the rights that Unocal had agreed to give
Edison undex the original contract, including the termination
provision, unless and until the contract was amended. It is
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Edison’s xepresentation that it would not exercise its termination
rights that persuades us that the terxmination should not be
enforced. '

D. The Settlement

After the complaint was filed, the parties attempted to
negotiate a settlement of the case. On May 26, 1987, Unocal
presented a settlement offer that substantially changed its
proposal for amending the Unocal contract. Edison did not accept
the proposed settlement, and the case proceeded to hearing. At the
hearing, Unocal presented the terms of the settlement offer as the
basis for a contract it would accept if the Commission Is inclined
to grant it relief but is unwilling to reinstate the original
contract.

We take Unocal’s tender of the settlement offer as a
realistic acknowledgement of the changes that have occurred since
the prices of IS04 werxe developed in May and June of 1983.

Howevex, we do not believe that our decision in this case should be
swayed by the presence of the settlement offer; if Unocal is
entitled to the regquested relocation and assignment, the other
original contract terms agreed to by the parties should be
enforced. If Unocal is not entitled to the relocation and
assignment, then the existence of a more attractive offer is
irrelevant to our resolution of this complaint.

Throughout this opinion, we have stressed that standard
offers, once accepted, are contracts beotween the QF and the utility
and are subject to the same laws and principles as other commercial
contracts. Any modifications to the contract should be negotiated
and agreed to between the parties. In this case, the paxties
attempted to negotiate a settlement to the complaint, but those
efforts were ultimately unsuccessful. While we do not believe that
Unocal was attempting to negotiate with the Commission rather than
Edison, introducing an offer that was not accepted by the other
party to the contract could be perceived as interjecting the
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Commission into the contractual relations. between the parties. We
want to discourage this perception and to discourage other parties
from trying to involve the Commission in contractual disputes. In
this case, we think the settlement offer should be disregarded for
purposes of oux decision.

Our action should not be seen as discouraging
settlements; we favor settlements and have set up pxocedures fox
our consideration and approval of settlements. But before a
settlement is brought before us, it should be agreed to by at least
sone of the concerned parties. We encou;dge Unocal and Edison to
continue to attempt to negotiate an arrangement that would permit
the beneficial technologies to be demonstrated without undue cost
to ratepayers. '

IV. Conclusion

We have found that Edison should have responded promptly
and favorably to complainants’ written request for assignment of
the coantract and that Edison violated its earlier promise not to
enforce its right to terminate the Unocal contract if construction
was not started by December 1, 1986.

On the central point of the complainants’ requesued
relief, however, we have concluded that Edison never expressly or
impliedly agreed to the relocation or to negotiate appropriate '
amendments to the Unocal contract that would permit the relocation
of the project from Brea to Carson. We have also concluded that
Edison did not breach the duties imposed by the contract or by this
Commission in its negotiations with complainants about the
relocation. In light of the central impoxrtance of the relocation
£o complainants’ requested relief, ocur conclusions that Edison did
not act properly concerning the assignment and the term;nation
appear to have no real significance.




C.87-01-023 ALJ/BIC/ltqg **

Under the circumstances, complainants’ requested relief
is not justified, and the complaint should be denied. However, we, .
wish to stress again that we think the project is a promising one
and, in the spirit of our policy favoring reasonable settlements of
disputes, we would like to point out an alternative which these two
parties may want to evaluate. The most attractive approach may be
to start afresh with a new contract under final SO 4 or the
reinstated SO 2, both of which will be under consideration in oux
resource plan proceeding to commence shortly. We note that in a
recent decision (D.88-12-032) we offered that a settlement with
such terms would leave ratepayers indifferent and yet maintain the
viability of what we consider a promising technology.

In their comments on the proposed decision, complainants
argue that the doctrine of promissorxy estoppel should apply to
extend the firm operation date requirement of the contract. We
have applied this doctrxine to prevent enforcement of Edison’s xright
under Section 3.3 to terminate the contract when construction did
not start by December 1, 1986. Termination foxr failure to achieve
£irm operation within five years of the execution of the contract,
ox by December 5, 1989, however, is governed by a separate
provision, Section 12.

According to the record in this case, complainants
focused almost entirely on obtaining an extension of the first
deadline they had to meet, the time for beginning construction. It
appears that the question of extending the five-year limit for firm
operation was not raised until November 1986. From our review, we
find nothing in the record that suggests that Edison made any
representations or promises not to terminate the contract if the
project did not meet the required firm operation date. This sort
of promise or representation is an essential element of the
doctrine of promissory estoppel, and without such a promise we
cannot use this doctrine to overcome the plain language of the
contract. ' R |

- 45 -
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We will not order the extension complainants request, but
we encourage the parties to come to a reasonable accommodation on
the firm operation date as part of their attempts to find a way to
allow the construction and operation of this project to proceed
under new standard offers that might become available in the
future. In this way the interests of the project developers and
ratepayexs are equitably balanced.

Eindingg of Fact

l. Edison and Unocal entered into a contract based on IS04
on December 5, 1984. The contract concerned the sale of 70 MW from
a coke-fired cogeneration facility at Unocal’s ammonia plant in
Brea.

2. On Februaxy 19, 1986, Unocal asked Edison to assign the
contract to a partnership consisting primarxily of Unécal, Texaco,
and Fluor.

3. The contract stated that Edison could terminate the
contract if construction on the gasification facility and proiject
did not begin by December 1, 1986.

4. On December 1, 1986, Edison notified Unocal of its intent
to terminate the contract.

5. The Unocal contract contained several terms that differed
from ISO4. The parties bargained about these terms and made mutual
concessions in arriving at the agreement.

€. Negotiations over the Los Angeles Coke Gasification
Project, with Texaco as the leading sponsor, continued after the
Unocal contract was signed.

7. In its letter to Edison of February 15, 1986, Unocal
stated that it would supply Edison with a list of amendments that
wexre needed to have the Unocal contract apply to the relocated
project at Carson. Y
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8. Complainants did not supply Edison with a list of
requested amendments:-to the contract to accomplish the requested
relocation of the project.

9. The most specific proposal that complainants presented to
Edison was a request for Edison to consent to the relocation of the
project from Brea to Carsen and to agree to negotiate, sometime in
the future, specific amendments to the Unocal contract.

10. Edison presented complainants with countexproposals
concerning dispatchability and voltage support. .

11. At the time it was considering the relocation request,
Edison had a contractual right to require Unccal to perform its
obligations under the Unocal contract. '

12. The proposed relocation would have resulted in a
substantial change in the relative positions of the parties to the
Unocal contract.

13. Edison raised the issue of dispatchability on or about
February 14, April 1, April 18, and September 25, 1986.

14. The Brea and Carson projects would provide-a
demonstration of beneficial technologies and would result in other
benefits, including reduction of envirommental pollutants, reduced
dependency on imported oil, and increased employment.

15. Many of the benefits associated with the Brea and Caxson
projects would not accrue directly to Edison‘’s ratepayers, although
the costs of the projects would be primarily borme by Edison’s
ratepayers.

16. A comparison of the direct costs and benefits to Edison’s
ratepayers of the Carson project concludes that ratepayexrs would
incur net costs ranging from $80 million to $194 million.

17. Edison represented to complainants in February 1986 that
it would not enforce its xight to terminate the Unocal contract if
the start of construction was delayed beyond December 1, 1986.

18. Complainants xeasonably relied on Edison’s representation
and did not take steps to begin construction by December 1, 1986.
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19. Complainants presented a settlement offer to Edison on
May 23, 1987. i

20. Edison has not accepted‘complainants"seﬁtlemen: offer.
Conclusions of Law

1. The Unocal contract is a negotiated or nonstandard
contract.

2. The Brea project and the Los Angeles Coke Gasification
Project were not the same project.

3. Edison should have consented to the assignment of the
Unocal contract to the partnership.

4. Edison did not accept an amended contract to allow
relocation of the project, and complainants did not offer such an
amended contract to Edison.

5. Edison did not negotiate in bad faith concerning specific
amendments to the Unocal contract.

6. Edison did not expresssly consent to the concept of
relocating the project nor to negotiate specific amendments to the
contract to permit relocation.

7. Complainants did not agree to Edison’s counterproposals
on dispatchability and voltage support.

8. No ground exists for finding that Edison impliedly agreed
to complainants’ relocation proposal.

9. In evaluating the relocation request, it was reasonable
for Edison to consider the effect on ratepayers of the substantial
changes to the contract that were needed to accommodate the
relocation.

10. Edison did not act in bad faith in considering the
request for relocation.

11. Edison should be held to its promise not to enforce its
right to terminate the Unocal contract Lf const:uction did not
begin by December 1, 1586. '

12. The relocation is the central element o£ the complaint.
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IT IS ORDERED that the complaint of Union Oil Company of
California, Texaco Syngas, Inc. and Fluor Carson Inc. is denied.

This order becomes effective 30 dnyz from today.

Dated MAR g 1989 ., at San Francisco, California.

G. MITCHELL WILK
. ‘president
‘FRBDERICK R. DUDA
-STANLEY W. HULETT -
JOEN B. OHANIAN
Commissioners

e e L

T CERTIFY-THAT.THIS ‘DECISION
WAS APPROVED BY THE ABOVE.
COMMISSIONERS TODAY._

/4/ w
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Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALLFORNIA

UNION OIL COMPANY of CALIFORNIA,
a California Corporation; TEXACO
SYNGAS, INC., a Delaware
Corporation; and FLUOR CARSON,
INC., a California Corxrporation,

Complainants,

(F;led J _uary 14, 1987).

vs.

SOUTHERN CALIFORNIA EDISON
COMPANY ,

Defendant.

Messxrs. Armour, $t. John, Wilcox, Goodin &
Schlotz, by Jam . L, Attorney at
Law, for Union Qil Company of California,
Texaco Syngas, Inc/, and Fluox Carson, Inc.,
and Joseph P. TFoley, Attorney at Law, for
Texaco, Inc., complainants.

Richard X. Durant,/Carcl B. Henningson, and
Julie A. Millexr, Attorneys at Law, for
Southern California Edison Company, defendant.

Howard V. Golub,/ Michael S. Hindus, and Jo Shaffer,
Attorneys at/ Law, for Pacific Gas and Electxic
Company, interested party.

Thomas W. Thompsen, for the D;v;s;on of Ratepayer
Advocates,

Union /Oil° Company of Californi& (Unocal), Texaco Syngas,
Inc. (Texaco), /and Fluor Caxson, Inc. (Fluor) (collectlvely
referred to a compla;nants) filed a complaint against Southern
California Edison Comp;ny (Edison) on Januaxy 14, 1987.
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The general factual background to the complaint began in
1983 and grew out of the intexest of Unocal, Texaco, and Fluor j
developing a project to convert petroleum coke to electric powéQ.
Petroleum coke is a byproduct of crude oil refining. Texaco had
developed a process for gaéifying the coke. The gas could?:uel
cogeneration units, and hydrogen could be produced out Of this
entire process.

In 1984, Unocal and Edison executed a contract based on
interim Standard Offer No. 4 (IS04) for the sale 6% 70 MW £fxom a
coke-fired cogeneration facility at Unocal’s amméﬁia plant in Brea.
The federal Public Utility Requlatory Policies/Act of 1878 (PURPA)
requires utilities to purchase electricity produced by certain
gqualifying facilities (QFs), including cogéneration facilities, at
the utility’s avoided cost, or the costs éhe utility aveoids by
purchasing power rather than generating/an equivalent amount of
power from its own system. The standaxrd offers, with terms and
prices that we had found reasonable, sare one of our efforts to
comply with our responsibilities undér PURPA. IS04 provides a
long-term certainty of price for QFs willing to enter into a long-
texrm contract with the utility. /éecause the price of power
purchased undexr IS04 contracts/available at this time was based on
projections made in May and J9ne of 1983, these contracts werxe
perticularly desirable when ?hort-term avoided costs declined in
parallel with falling oil pxices and with an unexpected increase in
the electric capacity ava%iﬁble to utilities. We suspended the
availability of ISO4 on April 17, 1985 (Decision (D.) 85-04-075).

Aftex the contéact was signed, local opposition in Brea
led Unocal to consideﬁ/gursuing the project elsewhexe. It began to
exploxe with Edison the possibility of zelocating the project to
Carson and assigning/the contract to a new partnership comsisting-
primarily of complainants. o B :

_ DiscusSﬂbﬁs‘with Edison continued forfajwhilé,:but*in"

September 1986 Edﬁggpyinformed Unocal that it wquldinoﬁ,thSGnt-tq
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the assignment and relocation without a formal ordexr from the
Commission. When construction had not begun by the start-up date
established in the contract, December 1, 1986, Edison exexcised its
contractual rights and terminated the contract.

The complaint concerns Edison’s refusal: ) to execute
and consent to the assignment of the contract between Unocal and
Edison to the new partnership; (2) to consent to/gn amendnent of
the contract to permit relocation of the undezi&ing pxoject from
Brea to Carson; and (3) to extend the constnﬁetion start-up date
specified in the contxact. The complaint Asks the Commission to
order Edison to execute the assignment ¢of the contract, consent to
the relocation, and extend, on a reasowable basis, the contract’s
construction start-up date. '

Edison answered the comp%pint on February 26, 1987. In
addition to the expected denials of complainants’ allegations,
Edison views the contract as a nohstandard, negotiated agreement
with Unocal, rather than an ISO4. Edison affirmatively argues that
the Brea project and the Carson project were two different
projects, and that the Commigsion’s decisions required Edison to
obtain concessions in exchaﬁ%e for substantial c¢hanges in the
contract in oxder to mnintdﬁn ratepayer indifference. Edison
denies that it negotiated/in bad faith with complainants concerning
the assignment and reloc/tion. Edison further alleges that the
complaint seeks relief-~essentially an ordex t¢ Edison to execute a
nonstandard contract--that the Commission had previously stated it
would not grant. Several defenses based in contract law are also
raised. According to Edison, the requested relief would be
inconsistent with the suspension of ISO4. Finally, Edison argues
that permitting siﬁ% switching and brokering»éf the contracts with
QFs would create undesirxable precedent. =
' Complanants felt it necessary to file a reply to
Edison’s answer/on March 18, 1987. The reply primarily. addressed
Edison’s affirmati#étdefeﬁses, v LT B
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A prehearing conference was held on May 5, 1987, and
evidentiary hearings were held on September 24 and 25, 1987.
Pacific Gas and Electric Company (PG&E) and the Commission’s
Division of Ratepayer Advocates (DRA) intexrvened in the proceéding
and participated in the hearings.

IX. Positions o

A. Complajnants’ Position , -
Complainants first note that D.82-~01-103 and D.83~10-093
imposed on utilities a duty to negotiate in.goda faith with QFs.
Complainants believe that Edison breached':}i/duty by repeatedly
leading complainants to believe that Edison would consent to the
requested assignment and relocation if complainants would comply
with & specific Edison xequest. But each time complainants
complied with a request, Edison posed/additional conditions to its
consent, culminating in Edison’s September 1986 statement that it

would not agree to the assignmenz/and relocation without a formal

oxder from the Commission, according to complainants. Complainants
relied on Edison’s apparent willingness to comsent to the
assignment and relocation, buf eventually time xan out and the
project was delayed until meéting the construction start-up date
set in the contract was impéssible. Edison promptly exercised its
right of termination when/the target construction start-up date
passed. _

Complainants believe that Edison misinterpreted the
Commission’s pelicies/and that its insistence on insulation from
any possible risk cepnected‘with the relocation was a further
breach of its obligations. S

Complainants reject Edison’s attempts to charactexize the
issues in this cdse as involving contract brokering or site .
switching. Accd&ding‘to complaihants, alpgqperly~framed's:;tement
of the issues Yhe Commission must resolve in this case is:
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Is the proposed Carson Cogeneration
Project as well as the texms and
conditions undexr which power sold from
such a project would be sold to Edison in
the interest of Edison’s ratepayers?

Given repeated representations by Edison
that assignment/relocation of the Undcal
Contract was appropriate, should Edison be
requixed to execute a powexr purchase
agreement consistent with Complainants’
May 26 settlement offer?*

1. he 's_Benefits

Complainants answer their firs question by listing the
benefits that the Carson project will p évide to Edison’s
ratepayers and other Californians.

First, the project will demonstrate several unidue
technologies: conversion of waste/petroleum coke to clean-burning
fuel gas; coproduction of hydrogen for upgrading heavy California X
crude oils to clean transport:gﬂén fuels; copfodﬁction‘of methanol
for transportation fuels, clean=burning boiler fuels, and load
following of combustion turbimes; air pollution control technology
that exceeds the current st&%e of the art; and the capability to
destroy completely waste olis and water effluents from refineries.

Second, the project will provide direct economic benefits
t© Edison’s ratepayers./ For this analysis, complainants have used
the terms of a settlement they offered to Edison on May 26, 1987.
Although complainants/believe that they are legdlly entitled to
assignment and relosption of the original Unocal contract, they
have reduced their,;laim in the settlement offer because they
believe that they may expect affirmative action from the Commission
only if the project is found to advance the public interest and
because ambiguities create different interpretations of the
contract. . o _
The original contract contained the following texms: 70
MW of firm capacity at $179 per kilowatt-year (kW-yx); 66 MW
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of as-available capacity; and energy associated with 136 MW at 9.8
cents per kilowatt-houxr (kWh). The settlement offer contained the
following texms: 70 MW of firm capacity based on $179 pexr kW-vyx,
escalated to $224 per kW-yr to account for delaying the fixm
operation date from 1989 to 1992; 66 MW of firxm capacity at $103
pexr kW-yxz; energy associated with 70 MW at 9.8 cents per kwh; and
energy associated with 66 MW at 6.4 cents per kWwh. Complainants’
economic analyses are based on the latter terms.

Complainants have developed two analyses of/short-run
avoided costs, one based on Edison’s projections of /fossil fuel
costs and the other based on projections of fossil/ fuel costs made
by the California Enexqgy Commission (CEC). CompIanants also
compared the costs and benefits of the settlement offex’s 1992 firm
operation date with the 1985 firm operation 9&£e of the original
contract. Complainants believe that this comparison properly
represents the ratepayerxs’ perspective on,ﬁﬁis controvexsy.

This analysis shows that benefits ranging from $16.1
million to $57.7 million result when the settlement offer’s terms
are compared to the CEC’s fuel price péojections, and expected
losses ranging from $24.2 million to/$54.3 million xesult when
Edison’s projections are used. Complainants argue that viewing:
these results as best and worst cases, or using the midpoint of the
ranges, results in estimates thaﬁc standing in isolation, are
acceptable from the ratepayers/'vxewpo;nt.

Complainants think that consideration of other benefits
swings the analysis in favor/gf their requested relief. The
project provides insurance égainst higher oil prices. The success
of the project will stxmulate similar projects, which will provide
a competitive alternate energy source tending to limit future oil
price increases. In add&txon, the project will reduce emissions of
oxides of nitrogen (NOx) in the Los Angeles basin; will allow fuel
cost savings from burning methanol in Edison’s. combust;on turbines
or from overf;rxngl?p thermal plants, will result in reduction of
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off-peak powexr purchases due to load following using the methanol
flywheel; and will reduce transmission losses because ©f the
project’s location near Edison’s load center. ////o

Complainants estimate the savings fxom Ox reductions and
fuel cost savings to be $15 million and $45 milXion, respectively.
No estimates have been made of the savings in/off-peak purchases
and transmission losses because of insufficient data. :

Complainants conclude that the direct benefits to
Edison’s ratepayers justify granting the/;equested relief.

The project will also provide substantial indirect
benefits to ratepayers and to other Californians, complainants say.
Foxr example, the project’s success d&ll stimulate additional
projects with similaxr benefits. Complainants estimate the benefits
of these subsequent projects for/ratepayers to range from $80 to
$310 million. Thus, complainants assert, the direct and indirect
benefits to Edison’s ratepayers total $95 million to $355 million.

Complainants also Pelieve that the project will benefit

Californians in general. F{rst, the project will reduce oil
imports and increase thenjn-state refining ¢f California crude oil.
x

Coke gasification also increases the proportion of heavy crude that
¢an be converted to cleaﬁ transportation fuels. The hydrogen that
is a coproduct of the project is needed in large quantities to
refine heavy crudes into unleaded gasoline, low sulfur diesel
fuels, and jet fuels./ Second, the project will demonstrate an
alternative to natural gas as a domestic source for production of
methanol. Thixd, the project will demonstrate an electric
generation technology that exceeds cuxrent air pollution control
standards. Fourth, the project will increase the state and local
taxes by $25 million and increase employment by 800-1000 person-
years during comstruction and by 90~100 permanent jobs.
Compernants-acknowiedge that such external benefits do
not ;ndependently justify'thexr requested relzef, but they argue |




C.87-01-022 ALJ/BTC/1ltq

that such benefits should be considered by the Commission in
reaching its decision in this case.
2. Edison’s Conduct

The second prong of complainants’ argument is th

continued representations that complainants’ efforts were entirely
consistent with Edison’s interests. Complainants believe that an
examination of Edison’s conduct leads to the conclusion that
complainants are entitled to the requested relﬂéf.

Unocal began studying the feasibilifty of a coke
gasification facility at its Brea plant in July 1983. In 1984,
Fluoxr and Texaco began providing theixr sexrwvices to the project. In
1984, Fluor, Texaco, and Edison formed a Aoint ventuxe to study
construction of a coke gasification project, called the Los Angeles
Basin Coke Gasification Project. Many/sites were evaluated, and in
August 1984 the venture began to identify specific customers foxr
the products of the project.

Unocal executed the power purchase agreement with Edison
for the Brea project in December/4984. Execution of the contract
stimulated local opposition to the project, and. Unocal detexmined
that relocation to the Los Angeles harbor arxea, where there is a
concentration of coke productfon,'would be preferable to remaining
at the Brea site.

In February 1985,/Unocal initiated discussions with
Edison about the transfer of the Unocal contract to another site.
At that time, Edison said/it had no pelicy on such transfers. In
March 1985, Edison withdfew from the L.A. Basin Coke Gasification
Project, but expressed Jp interest in rejoining the project when it
was more developed F!%or and .Texaco continued development of the
project. -
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At about the same time, Unocal, Texaco, and Fluor began
discussions about jointly pursuing a coke gasification project, and
these parties have worked together on the project since that time.
Although no executed written agreements have formalized fhe joint
arrangement, collatexal agreements and the expenditure/é: tens of
millions of dollars demonstrate a continuing and subdtantial
commitment among the complainants to develop the Carson project.

Meanwhile, according to complainants, Edison was
encouraging complainants to relocate the projedt. On June 26,
1985, one of Edison’s senior managers advised/fexaco that the
Unocal contract could be relocated and that/éhegvnocal contract
was one of the few contracts that had sush/flexibility.- In August
1985, Texaco initiated discussions with JEdison concerning the
assignment of the Unocal contract to the Unocal~Texaco-Fluox
partnership, relocation of the project from Brea to Carson, and
extension of the construction start-up date contained in the
contract. Edison indicated that Ehe congtruction start-up date
would not be enforced as long as the deadline for the start of firm
coperation could be met and that/the contract could be assigned to
the partnership, complainants contend.

Negotiations on these topics continued. In meetings on
February 12 and 13, 1986, the partanership again raised the problem
of the construction start-up date, which at this time clearly could
not be met because of continuing negotiations. Aécording to
complainants, Edison again stated that the c¢onstruction start-up
date would not be enforced.

On February fb, 1986, Unocal formally regquested Edison’s
consent to assignment/of the contract to the partnership and to
relocation of the projeét to Carson. On March 6, Edison stated
that it favored approving the assignment, but it reserved its
£inal opinion until it had consulted the Commission’s staff.
Edison met with~s§af£ members~on March 6. On April 1, Edison told
the Commission’s staff that it intended to proceed with the
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assigmment and relocation, provided that the sthft’s
representations made at the March GAmeeting'remaihedrin 3' ect.
The staff conveyed the required assurances to Edison, according to
complainants.-

Despite these assurances, Edison refused to execute the
amendment to the contract to permit the assignmeep/;n& xelocation.
Edison now required the approval ¢f a Commissionexr before it would
consent to the assignment and relocation. On May 16, Edison met
with Unocal and Texaco and approved the corre¢spondence that would
request the Commissionex’s xeview and approtal of the assignment
and xelocation. On July 17, Unccal submiféed the request to
Commissioner Calvo. Commissioner Calvo xesponded on July 29, with
a letter stating that the assignment epd relocation was consistent
with the Commission’s policies and was not unreasonable in light of
the facts stated in the request. : ‘

On August 24, 1986, Edison informed Unocal that it would
not consent to the assignment and/relocation based on Commissionex
Calvo’s letter. On September ZGC Edison told Unocal that it
required a formal Commission ?rder ratifying the xeasonableness of
Edison‘’s consent before it would agree to the assignment and
relocation. ,

Complainants argue that Edison misled them at every
point until the statement/ in August that it would not conmsent to
the assignment andrrelocétion. Edisen’s argument that the texrms:
of complainants’ requg?@ were unclear or that the texms changed
over time is belied by the April 1 correspondence from Edison
to Commissioner Calvo’s office, which accurately described the
pxoposal in detail.

cOmplai?ants believe that the preceding facts compel
rejection of Edifon's arguments that it kpew-all a;ong ;hat the
assignment andjfelocation was not in the ratepayers’ interxest; that
Edison never exptertained the possibility that it would voluntarily
agree to the dZ:ignmentiand‘relocation; that Edison intended
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strictly to enforce the texrms of the Unocal contract; and that
Nola‘’s April 1 corxrespondence represented only the opinion of an
individual who had no authority to bind Edison.

Thus, complaxnants argue, Edison intended all along to
terminate the contract, and Edison negotiated in bad faith by
misrepresenting its intentions to complainants. At best,/ “Edison
utterly failed to communicate its intentions to Complaxnants and
negligently led Complaxnants down the path of mean;ngiess and
fruitless negotiations."

Because the Carson project is in the public interest and
in light of Edison’s conduct, complainants a:b/éfe Commission to
order Edison to execute a power purchase agreement based on the
settlement offer of May 26.

B. Edison’s Pogition

In Edison’s view, this case imvolves two separate .
projects, the Unocal Brea project and/&he Texaco/Fluoxr project.
The Texaco/Fluor project was not sufficiently defined to allow an
IS04 contract to be signed before,the Commission suspended 1IS04 on
April 17, 1985. The request fox/the assignment of the Unocal
contract first came after the/ uspension of ISC4.

Edison negotiated with the complainants to develop a
¢contract that was in the ratepayers’ interxest. When these efforts
proved unsuccessful, however, it notified complainants that it
would not agree to assign the Unocal contract without obtaining
further benefits for rqﬁépayers. When the stért-up—date called for
in the contract passed without the start of construction, Edison
exercised its contractual right to terminate the agreement.

Edison bsi&eves that this case presents a clear test of
the Comnmission’s policy on contract brokering and site switching.

1. m&.ﬂssm_um .

deson s view of the facts of this case differ from

compla;nants' xn several key'respects.
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First, Edison views the Unocal contract as a nomStandard
contract, since Unocal requested and obtained several changes from
the standaxd offer. Edison believes the contract wag for a 136 MW
cogeneration project, with 70 MW of firm capacity and associated
enexgy to be sold to Edison and the remaining 66/MW to be used on
site. _

The Texaco/Fluor venture was an entirely separate
project, in Edison’s opinion, that did not mature fast enough to
qualify for an IS04 contract before tgﬁﬂsuspensmon. After the
suspension, Edison informed Texaco and’ Fluor that any further
negotiations would have to be based,on the terms of Standard Offer
No. 2 (S02), which remained in effect. The proposal to assign the
Unocal contract followed.

Edison negotiated wirh the complainants, in hopes of
incorporating dispatchabilit and voltage support in the contract.
By August 1986, Edison became convinced that the operating
characteristics of the Canson project would not permit dispatch.
At the same time, falling enerqgy and capacity price forecasts
convinced Edison that She project would not provide economic
benefits to Edison’s ratepayers. Edison informed the partnexrship
of its conclusion at/the August and September meetings.

Edison did not regard the letter from Commissioner Calvo
as providing suff;cient assurance to justify the assignment and
relocation.  Although the letter generally supported the project,
key language on/the reasonableness of Edison’s proposed action was
vague.

Besause of the lack ¢f ratepayer benefits, Edison would
not consent/mo the assignment and relocation of the project, even
today, without a direct order from the Commission.

2. i JS!LSELIgQ.I&E!Q_

Ed;son also differs with complainants in its view. of how
the isipes in this case should be defined. Edison bel;eves that in
orxder to grant the requested relief, the COmmission mnst ag:ee w;th..v
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complainants that Edison negotiated in bad faith and that the
appropriate equitable remedy is to assign the Unocal contract to
the Caxrson project. Moxeover, Edison argues that the Commission
need not reach the issue of bad faith if it finds that téo proposal
is not in the ratepayers’ intexest or that the requested relief is
inappropriate. Edison belieées that granting the requested relief
would create a very bad precedent for future transact;ons with
other QFs. _ '

3. g_d_g,sgn ’gs Conduct

Edison says that it did not negotnote in bad faith.

The duty to negotiate in good faith with QFs was created in
D0.82-01-103. The nature of this duty was/stated very clearly:

"When the utility is unwilling/or unable to
accept a QF’s proposal, the utility must
respond with a timely counterxoffer, or an
explanation...of:

"l. The specific information needed to
evaluate the proposal;
/

"2. The precise difficulty encountered in
evaluating the/proposal; and

*3. The estimated date when it will respond
to the proposal.” (D.82-01-103, 8 CPUC
2d 20, 85. )/
Edison believes }t has met this duty. For example,
Edison explained why it w?s refusing the partnership’s proposed
amendments, as detailed xn the testimony of its witness John
Bunnell, and it made a counteroffer based on S02. Edison believes
that complaxnants are trylng to assert that investigating a
proposal and attemptxng to work out a solution is bad faith if a
solution cannot be :eached- In essence, compla;nants' thesis is
that the utility cannot break off prelxm;nary negotiations. Case
law. and the relevnnt lxterature have rejected ‘this notion.
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Edison also rejects complainants’ assertions that they
had met all conditions that Edison had established fox its consent
to the assignment and relocation. Several important/elements of
Edison’s negotiating package--dispatchability, vortage support, and
other operating benefits—-were never agreed to by complainants.
Edison did not finally reject complainants”proposal until it
became clear that complainants wexe not wi¥iing to include these
important benefits for ratepayers in the/amendments.

Moreover, Unocal should have/been aware all along that it
bore the risk that the project woulﬁ/nct be developed, Edison
axgues. The contract clearly gave Edison the right to terminate if
the construction start-up date wag not met, and the contract also
required a waiver of any of the contract’s provisions to be in
writing. The contract clearlx/éiaced the xisk that the project
would not go forwaxd on Unocal.

4. h Reld

Edison also arguéé that the relief requested by
complainants is ;nequ;tabae and inappropriate.

The relief is roceduralry inappropriate because
complainants”’ request,/xn essence, is an application foxr review of
a nonstandard contract. The Commission has ruled that only the
utility may file foi/geview of a nonstandaxd contract.
Furthermore, the C?pmission has xruled that it does not intend to
intervene in or rewrite contracts, which is precisely the relief
that compla;nants/request.

In addxtxon, the terms of the requested relief are in
dispute. Edzsoq believes that complainants’ claim to ISQ4 prices
for the enexgy associated with the full 136 MW of the Unocal
project isvmegély & strawman constructed to make the settlement
offexr seem more reasonable. Undex Edison’s view of the Unocal
contract, the/price of energy in the settlement offer would
actually exceed the price in the original contract. Edison
believes that complaxnants' attempt to get the Commiauion to
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approve its proposal is an effort to hegotiate with the Commdssion
rather than with Edison.

The requested relief is also inconsistent with the
Commission’s policy, according to Edison. Granting tﬁ; relief
would amount to compelling the utility to purchase/power at prices
greater than its avoided cost, in viclation of SeCtion 210 of
PURPA. As noted previously, Edison thinks complainants’ claim of
bad faith is mexely an attempt to bring an application for a new
nonstandard contract before the Commission,/ as complainants’
counsel essentially acknowledged in his opening statement. The
Commission has also stated its policy tWat the guiding standard for
review of nonstandaxrd contracts is the/ECQnomic.indifference of

ratepayers; that is, the nonstandard/agreement should be the
economic equivalent of a comparable/standard offer. Even if
complainants’ economic analyses a e accepted at face value,
ratepayexs are not indifferent to this contract because of the
great detriment that'ratepayers would incuxr if a precedent allowing

contract brokering and site switching were to emexrge from this
case.

In Edison’s opinion, this case presents a clear test of
the Commission’s policy on/site switching and contxract brokexring.
Edison points out that DRA’s proposed guidelines on negotiating
ISO4 contracts would not/ permit complainants’ proposed amendments.
The facts show that thﬂé complaint is an attempt to transfer a
contract from the orig&nal project to a different project, the
definition of contract brokering, according to Edison. The Carson
project differs froﬁ'the Brea project in numerous ways: the
identity of the participants, the date of the start of
construction, the/project’s size and location, the technology to be
used, the use of /the recovered heat from the cogenexation process,
the interconnection point with Edison’s system, the amount of pbwer
to‘be‘pu:chased’by Edison, the project’s design, and the fuel ox-
energy source . ' S L
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. Moreovex, it is clear that the project cannot succeed undexr the
terms of the original contract without a number of material lhanges
to reflect these differences. '
5. 's t s

Edison calculates that the project’s costs £or ratepayers
exceed its benefits by about $140 million. The calcunlations axe
based in part on Edison’s rejection of complainantg” contention
that unquantifiable societal benefits justify payment of moxe than
the current avoided cost. Edison points out that complainants have
admitted that the project would not be built ﬂé payments were
limited to current avoided cost. Edison also believes that this
issue has previously been decided by the Coﬂmission:

"Further, while societal considerations have
always been important to the Commission, we do
not view the development of aveided costs as an
avenue for determining whether certain
technologies or owners should receive
preferential financial assistance based on
overall societal benefits/ There are
undoubtedly proponents of othexr worthwhile
projects who could and would argue that their
projects provide equally important benefits to
society. Opening the standard offer process to
consideration and resolution of such broad
policy issues would unnecessarily complicate,
politicize, and lengthen what is alxeady a
cumbexrsome process.” (D.85-07-021, mimeo. pp.
31-32.) 7

Edison is willing/to honor the original contract,
although it estimates thay’this contract would cost ratepayers
‘between $135 million and /$200 million in overxpayments. Edison
believes that the Brea project is not viable, and it argues that to
permit the project to move to the Carson site would ensure that
ratepayexrs would in fd@t incur those ovexpayments. | R _

~ Even the M&& 26 settlement offer would cost tatepayexs_
$61 million, accor%?ﬁgvto‘EdiSon’sCalculatiOnsl_'Br&ﬁéhcombfs-a “
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analysis was flawed because it compared only the choice between
1589 on-line date and a 1952 on-line date for the project.

Edison’s estimates arxre based on a comparisoh of the projecs;s-costs
with the curxent avoided cost during the period of operatién under
the settlement offer, 1992-2012. It performed six sénsbtivity ‘
analyses that convinced it that ratepayexrs should not *acur the
risks associated with the settlement offex.

Finally, Edison argues that the Commission should not .
undermine Edison’s management discretion to negotfate with QFs by
forcing Edison to accept'the settlement offex. '

C. Other Parties’ Positions
l. DRA’s Position

DRA opposes complainants’ requested relief. DRA argues
that the relocated project would be a wholly different project from
the Brea project contemplated in the original contract, and that
granting complainants’ request would allow brokering of the
contract. In addition, DRA believes Eﬁﬁt the amended‘contract
requested by complainants would not leave ratepayers indifferent
and thus would fail one of the important tests the Commission has
applied in similar situations. y//

DRA acknowledges the physical similarity of the two
projects, but, like Edison, DRA qétes the change in Unocal’s
participation in the Carson proj@ct. At Brea, Unoc¢al would have
received synthesis gas, pxocesi steam, and electricity for its own
use, but at Carson Unocal would receive ohly the profits fxom the
sale of electricity. This df&ference, among others, persuades DRA
that the two projects are %ﬁétinct.

DRA argues that ratepayers would face increased risk
under the contract requested by complainants. Like the original
contract, the amended contract would require payments of $179 pex
kilowatt-year for 70 MW/ But the amended‘contradt‘woﬁl&”also~fix_-
payments at $103 pex ki&owatt-year‘for an additional 66 MW. -“Fixing:
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the price for the additional payments is an added risk fo
xatepayers, and one that. DRA dees not feel that ratepayef; should
bear.

Accoxding to DRA, the discussion of the benefits of the
Carson project is irrelevant to ‘the resolution of/the complaint,
because of DRA’s conclusion that the two projects aré.separate and
distinct. Complainants have no xright to an apended contract, DRA
concludes.

2. PG&E’s Position «

This case presents a clear example of the issue of
brokering of IS04 contracts, in PG&E’s/view. PG&E. believes that
Unocal is trying to sell its ISO4 contract for $10 million to the
partnexrship formed by complainants;//rhe recoxd is clear that
Texaco and Fluor were not partici ?ants in the Brea project, and
PG&E believes that they are currently seeking Unocal’s ISQ04 because
they were unable to obtain an ISO4 for the Carson project before
the offer was suspended. PGSE/ notes that Texaco first approached
Unocal within a few weeks or/éhe suspension of I1S04.

The true nature gﬁ this sale is xevealed in the letter
agreement of January 27, 1986 (Ex.6), and the draft partnership
agreement (Ex. 7). According to PG&E, these documents make clear
that Unocal’s sole capitial contribution to the partnexrship would be
the assignment of its contract to the partnership, a contribution
judged by the partie%/ro be worth at least $10 million. In PG&E’s
opinion, the arrangements discussed in these and other documents
make it clear that h;s is a case of contract brokering.

PG&E asgerts that the Commission stated that standaxd
offer contracts'gpuld be available for well-defined, site-specific
projects and should not be used for speculation (D.85-04-075). The
adoption of the screening criteria in the QF milestone procedure
(D. 85-01 -038) - xeinforces this conclusion. |

PG&E/agrees with Edison that the fa;lure of Edrson and
compla;nants o reach an agreement does not amount to ‘bad farth.




C.87-01-023 ALJ/BTC/ltq

PG&E cites Frijant v. PGEE, D.83-06-109, as stating that E;e _
obligation to negotiate in good faith with QFs does not mandate a
particular result to the negotiations.

Finally, PG&E asserts that complainants are improperly
using the complaint procedure to obtain the Commidsion’s approval
of a nonstandard contract.

D. Complainants’ Reply

Complainants think that the opposing parties ignore or
distort the facts. Complainants believe that the record
establishes the following facts:

"(a) Complainants requested,/in a straightforwaxd
manner, relocation/assignment of the Unocal
Contract; (b) Edison/agreed, subject to the
resolution of stated/concerns and the
fulfillment of specdfied conditions; (¢)
such concerns were/apparently resolved
and the required conditions fulfilled; and
(d) Edison unxlaterally changed its m;nd in
oxder to insulate itself from any risk and
after needlessly committing Complainants to
the expendzture of considerable time and
resources." s

Complainants believe that/DRA ignoxes certain key facts and that
Edison and PG&E distort /t’he relgvant facts.

On the allegation that complainants seek to engage in
contract brokering, cgmplainants make several points.

First, complainants continue to feel that this question
is irrelevant to the’ xesolution of their complaint.

Second, cémplainants point out that brokering suggests an
intermediaxy, who,for a commission will bring seller and buyex
together. In thi% case, the parties have remained the same from
the outset. Although the precise legal arrangements between the
complainants md&-differ from those that would have been in effect'
if the project/had remamned at Brea, the three compla;nants woald-'
have been anolved in any.event. :
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Third, Edison’s own actions indicate that it had no
reservation about the proposed transfer of the project
did not believe that there was ox should be a blanket/prohibition
against transfering projects.

Fourth, in a memo of February 26, 1986, /from Edison’s
Bunnell to Nola, it is clear that Edison did not/ considex
complainants’ request to be a brokering of the/Brea contract:

"At the time the Brea c¢ontract was gigned, it
appeared that both Unocal (then Urnion Qil) and
Texaco were considering taking a/leading xole
in a coke gasification project./ Edison was a
participant in a feasibility study conducted
with Texaco and Fluor, while Unocal was moving
forward on its own.

"However, it seemed common knowledge that only
one project would be built/ Unocal took the
precaution of signing a Standard Offer 4, while
the Texaco group only recéntly made a decision
to proceed with contrac;/ﬁegotiation. Since
Texaco owns the coke gasification technology,
. they would have been involved in either case,

at least as a vendor. /This new request

probably represents thHe consolidation of all of

the interested parties around one form of the

project rather than,/as either a move of a

project from one locdation to another, or as one

project buying another SO 4 contract and

running with it.” /(Tx. 152.)

Finally, complaigants remind DRA and others that any
policy the Commission may have against contract brokering is
directed against projects/that axe not in the public intexest.
Therefore, a threshold question to any analysis involving contract
brokering is whether or/not the project is in the publi¢ interest.
Complainants believe that they have demonstrated that the public
interest is served by /their requested assignment and that, even on
its own terms, DRA’s/objection to its request should be rejected.

Complainants’ respond to DRA’s concern about the risk for
ratepayexs by«poin%@ng out that fixed price contracts per se are no
more risky than a contract that reflects curxent prices. The real .
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question in complainants’ view is whether the certainty of £ixed
prices is worth the risk that later prices will be lower. Viewed
in this way, complainants believe that their requested amendments
present no greater risk to ratepayers than a contract/based on
floating prices.

In connection with this point, complainants state that
their calculation of the contract’s benefits, wiich develops long-
term costs based on a projection of short-tern avoided costs, is
the only approved way of developing long-rupy avoided costs under
the Commission’s decisions. Fxrom the suspeénsion of IS04 to
submission of this case, the Commission Wad not approved any other
method for developing long-xrun avoided Losts.

Complainants xeject the al%pgation that their bad faith
claim is based on Edison’s failure to agree with them.

Complainants assert that their claiﬁ is based on Edison’s breach of
its duty to respond promptly witg/%ruthful and timely explanations
of its position. Complainants ?Aso point out that Edison’s claimed
counteroffer of the S02 contract was no counteroffer at all, but
merely stated what already exﬂgted: the availability of S02.

Complainants also dispute Edison’s c¢laim that its
rejection of complainants’ /proposal was reflected in a memo of
February 14, 1986. If that memo is deemed to xeflect a rejection
of the propesal, then No%p s letter to Commissioner Calvo’s office
of April 1 must be viewed as reflecting a withdrawal of that
rejection. Complaxnants argue that these documents support their
¢laim that their proposal was not rejected until August 24, 1986.

Edison’s clazm that the proposal was not well defined is
refuted by the many deta;ls set forth in the attachment to Unocal’s
letter of February l , 1986. Complainants also point out that
Edison never conveyed any information to them that suggested that
Edison placed any d&gnxfmcance ‘on voltage support or’ ‘
dispatchability. | omplaxnants think that the Comm;ss;on should

”
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give no weight to Edison’s position that these issues preventeéd the
parties from reaching an agreement. _ ‘ .
E. Edison’s Reply | v |
Edison believes that it met the Commission’s/good faith
requirements in its dealings with complainants. It made timely
counteroffers and gave explanations. Negotiations/were not strung
out, as complainants allege, as shown by the fac that all of the
negotiations, from the presentation of the praposal in February
until Edison’s rejection in August, consumed only a total of six

Edison also points out that the/Commission requires
either a counteroffer or an explanation,/ and thus Edison was not
always obliged to explain its positiorn/when it presented a
counteroffer. The important questian, in Edizon’s view, is whether
any explanation was needed at a particular point in the
negotiations. '

For example, Edison believes that no explanation was
requirxed when it exercised itg/éontractual right to terminate the
contract. The contract clearly stated the right and required any
waiver of this provision tq/%e in writing. Complainants’ letter of
November 17, 1986, requesting Edison’s assurances about the
texrmination issue implicﬂély acknowledges that only a written
waiver would meet the ré&uirements of the contract.

Edison denies complainants’ assertion that it encouraged
the relocation/assignéent or that it waived the requirement for
starting construction by the date specified in the contract.

Edison continues to believe that complainants’ actions
amount to brokerid&lof the contract. Contract brokering is against
the Commission’s/policy, as was made clear in its report to the
Legislature on ’pioneer” QFs. Edison states, "It would be
inconsistent for the Commission to oxder Edison to perform the very
actions it conéemnsfas{imprudent to-the_Legislature."
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Morecver, Edison believes that the contract lg/not in the
public intexest. The prices in the IS04 were based onseconomic
forecasts made in May and June 1983 that were declared to be
dangerously out of date in April 1985, when the Isoflwas suspended.
To grant complainants an opportunity to re;nstcte/;uch prices would
almost certainly result in unnecessary harm to/ratepayers.

F. DRA’s Reply ‘

DRA’s reply clarifies that it takes no position on
whether or not Edison has acted in bad fa;th towards complainants.
But DRA continues to believe that the requested relief is not in
the public intexest. DRA views the proposed assignment and
relocation as a means of circumventing the suspension of IS04,
which is equivalent to brokering t e contract.

The fixed capacity payments of either the contract or the
settlement offer pose an added isk for ratepayers, DRA continues
to assert. Such fixed payments are a gamble for ratepayers,
regaxdless of whethex they compare favorably or unfavorably with
today’s outlook of future grices. In addition, such fixed payments
provide an undeniable benefit for complainants because they add to
the predictability of thé/project's revenue stream.

DRA adds that/even if Edison and complainants had rxeached
agreement on modifying’ the contract’s terms, DRA would have opposed
the revised contract as a d;sservice to ratepayers.

- XXX. m.s_c_t_:ggar_!
A. Background | |

When e chose to develop the standaxd offers to fulfill
in part our obl;gat;ons under PURPA, one of our hopes was that the
existence of/the standarxd offers would avoid the necessity of
detailed xeview of individual contracts between utilities and what
promised to be a multitude of QFs. The economic and natural =
resouxces/of Califormia seemed paxticularly~weliykuited:tohthe
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- development of the independent generators that PURPA was intended/////ﬂ
to stimulate, and we concluded that a ¢ase~by-case review of
individual contracts would soon prove to be unwieldy. Thus,/we
engaged in the sometimes tedious and laborious task of developing
form contracts that the utilities were requirxed to offer/;o QFs.
Once we approved these standaxd offers, the utility’s /ﬁrchases
under the contracts were presumed to be reasonablec/and we hoped
that this prior approval and presumption of reasonableness would
also speed up the review of the reasonableness of the utility’s
overall purchases.

The standard offers were also designed to neutralize the
tremendous bargaining power of the utility s the only purchaser of
the QF's power.' We adopted several requ%xements to ease v
negotiations between utilities and QFs, /but the QF’s ultimate
bargaining powexr was its right to accept the standard offer if it
could not come to different terms with the utility.

Once the QF and the utility signed a contract--~eithexr one
of the standaxrd offers or a negotiéted c¢ontract--we had hoped that
our subsequent role would be limi&ed to the usual review of the
reasonableness of the utility's/purchases and administration of its
contracts with QFs. If later/disputes developed between the
utility and the QF about the/interpretation or implementation of
the contract, we presumed that the parties would turn to the common
resources for resolving such disputes--negotiations, arbitration,
and, if necessary, the courts.

Complainants,have stated their complaint in this case in
a way that is apparently intended to fall within the limited xole
we have said we would assume in these disputes. Nevertheless, it
is now clear that thé primary points of the complaint boil down to
disputes that f:eqyent1y arise around‘contraéts of all types and
thatvhgve been aigxesaedvin'severalﬂhungredvyearg of contract law. .
Very little in this complaint requires ouxr special expertise to
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resolve; most of the issues could have been handled by the’ normal
neans of dispute resolution.
At this point, having accepted the complai

the hearings, and evaluated the arguments of the briefs, we will
not direct the complainants to another forum. But’ neither will we

ignore the principles that have developed over tﬂo years to resolve
these issues. Although the parties have to a Yarge part declined
to characterize their disputes in terms of contract law, we find
that our analysis of these issues is great f'aided by referring to
the genexal principles of the law on contr}ots and agreements. Our
discussion will largely follow this analysis.
B. h noca n //y

Oux analysis begins with the' contract between Unocal and
Edison, signed on December 5, 1984. /The contract was based on
interim IS04, but there were several terms that differed from the
standaxrd offer (see Ex. 14, pp. 4-5, Appendices D and E).

A minoxr dispute arose ouring the hearings about whethexr

the contract was or was not an ISO4 contract. It appears that all
parties now agree that the contéact is a nonstandard contract based-
on IS04.

We agree with this/characterization of the contract. As
a general rule, a contract with only very minor changes from a
standard offer might still /be regaxrded as a standard offex. The
Unocal contract, however, /contained several changes that were
bargained over, with each party receiving a concession from the
other as part of the angement to include the changed provisions
(Ex. 14, pp. 5-6). When the parties have made mutual concessions
to obtain desired chanées on substantial terms of the standard
offer, the resulting greement should be viewed as a negotiated or
nonstandard contract.

cOmplaxnants have argqued that the Brea project and the
Carson project are essent;ally the same project. At the time of °
the sxgn;ng of th Unocal con:ract, Lt is clear from the record
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that the two projects were proceeding along separate pat
continued to discuss with Edison the arrangements for A contract
to cover its project, and as late as March 1985, té’ possibility
of Edison’s parxticipation in the Texaco project was still open
(Ex. 14, Appendix F). None of these discussi:?ﬁ/Qould have been
necessary if the parties had regarded the Brez project and the
Los Angeles Coke Gasification Project as the same project. And, as
we will discuss, the eventual proposal foxr’ the Carson project
differed in several important respects om the project described
in the Unocal contract.
C. h 8. ifications

To accomplish the goal of transfering the Unocal contract .
to the Carson project, complainapts required three separate changes
to the Unocal contract. First,/the contract had to be assigned to
the partnership, and under the/ terxms of the contract this
assignment required Edison’s/consent. Second, several terms of the
contract had to be amended to reflect the differxences between the
Brea project and the Carson project. Edison had to agree to these
amendments before the ag,nded contract could;be‘valid. Third, the
contract gave Edison the right to terminate the contract if
constxuction had not begun by December 1, 1986. Complainants
needed Edison’s agreement eithexr to amend this provision or not to
enforce its rights vhder this provision. We will address each of
these provisions,séﬁarately.

1. The Assjgnment
/

The Unocal contract specifically provides for assignménts
in Section 21://‘

“Neither Party shall voluntarily assign its
rights nor delegate its duties under this
Contract, or any part of such rights or duties,
without the written consent of the other :
Paxty.... Any such assignment or delegation
made without such written consent shall be null
and void. ' Consent for assignment shall not be
withheld unreasonably." : S S
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The contract itself supplies the answexs to the issues
concerning assignment. Edison’s written consent to the assignment
was required for a valid assignment. However, Edison had no right
to withhold its consent unreasonably. Edison could reasonably
inquire about the ability ¢f the partnership to fulfill Unocal’s
responsibilities undexr the contract. Once those inquiries were
satisfied, howevexr, Edison should have responded to the’/formal -
request for assignment of February 19, 1986, with its/aritten
consent to the assignment. This recoxd reveals n?/reason for
Edison to have withheld its consent, and we c¢onclrde that Edison
was bound under the contract to give its writtex consent to the
requested assignment from Unocal to the partnership.

It is important at this point to clarify exactly what
such an assignment entailed. An assignmeny merely replaces one
party to a contract with another party. ,/he new party assumes the
rights and duties stated in the contractf, and those rights and
duties are not changed unless the contract is amended. Assigning
the contract to the partnership would/merely obligate the
partnership to bulld the project at/Brea and to sell the required
amount of power to Edison at the terms specified in the contract.
The assignment would not accomplfgh the relocation, which regquired
several amendments to the contract, as was recognized in Unocal’s
request for the assignment.

As things developed, the reQuest for assignment got
completely mixed up with the request fox relocation. Because the
bare assignment of Unocal’s rights and duties was virtually
meaningless to complainandg without the relocation to the Carson
site, complainanﬁs never /pressed the issue of the assignment alone.
Edison’s failure to grant its written consent to the assignment
never really affécted ?he complainants. Thus, we conclude that
under these circumstances, Edison’s failure to grant its assignment
~ was harmless. . o/ ' S -
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2. R ation n nts _

The heart of the complaint concerns Edison’s rxeactions to
complainants’ request foxr relocation. In terms of the Unocab/ys
contract, the request was for amendments needed to convert ﬂhe
Unocal contract inte a valid contract covering the Carson/;zoject.
Among other terms, the provisions setting forth the size and
location of the project needed to be changed. 'Withou{'these
amendments, the mere assignment of the Unocal cont ‘Gt to the
partnexship would have the effect of obligating Epe partnership to
build and operate the Brea project as described Ain the original
contract.

a. Specific Amendments

Discussions with Edison about a relocation began as early
as February 1985, but complainants made tﬁgir initial written
mention of such amendments in the lettex’ of February 19, 1986, from
Keith Openshaw, a senior vice presidegﬁ/of Unocal, to E. A. Myers,
an Edison vice president (Ex.l4, Appendix H). However, this letter
focuses primarily on the assignment/and only briefly mentions the
need for amendments. The letter promises a list of needed
modifications at a later date.

So far as the record reveals, the detailed list of
modifications was never supplied to Edison. Discussions seemed to
have turned to the general question whether Edison would consent to
2 relocation, and the recoxd does not demonstrate that
complainants’ specific contéact amendments were ever communicated
to Edison. /

If a specific proposal had been presented to Edison, it
would have been in compihinants' interest to provide evidence of
that fact. From complainants’ failure to present such evidence, we
may conclude that nojgpecific list of proposed amendments was
communicated to Edison. ‘ _ -

This fact/leads to two conclusions. First, we conclude
that Edison never ¢xpressly accepted the amended contract' that
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complainants desired, because no such offer was ever communicate
to Edison. Second, for the same reasons, Edison cannot be foynd to
have negotiated in bad faith concerning specific amendments £o the
Unocal contract. However Edison’s duties in negotiations #ith QFs
are defined, no duties arise unless and until a QF makes” an offer
or presents a pxoposal. ‘

These conclusions help us define the issues in this case
moxe clearly. A utility’s duties in negotiations 4&th.QFs must be
evaluated in terms ¢f the specific offer or proposal that the QF
presents for the utility’s response. The speckéic proposal that
complainants presented to Edison was the requést for Edison to
consent to the relocation and to agree to negotiate, sometime in
the future, speéific amendments to the Uggz;l contract.

b. ne nt_on Re ion

The narrowed question for oux’ resolution thus becomes
whethexr Edison ever agreed in concept/%o the relocation and agreed
to negotiate appropriate amendments/to the the Unocal contract.

(1) Express Agreement _

From our review of the record, it is clear that
Edison never expressly consented’to the concept of the relocation
noxr agreed to negotiate appropxriate amendments. On all occasions
when Edison expressed support’ for the relocation, it‘also stated
either conditions to its comsent that were never fulfilled or
proposals for othexr amendméﬁts that complainants never agreed to.

This conclﬁgion may be illustrated by cbnsidering
the details of one of tge times when Edison seemed closest to
consenting to the relocation propeosal. In March of 1985, Edison
had been viewing the relocation favorably, but it withheld its
un¢onditional consent/because it wanted to c¢consult with members of
the Commission’s staff. The staff also seemed to faver the
relocation, and Edison sought tofcbﬁfi:m]the'staff'g_approval'ing
the letter~of:Aprif 1g-1986,,from'Sebas;ian'Hola’bngdisqﬁ_to
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Commissioner Calve’s office. The letter’s closing comes close to
stating Edison’s conditional consent to the relocation:

"Please let me know if the above remains

your understanding, for we plan to proceed

with the assignment and relocation based

upon your input and suggestions."”

The lettexr seems to say that if staff confirmed the undexrstandings
described in the letter, then Edison would c¢onsent to
relocation.

Two points, however, prevent us £from coming to this
conclusion. First, the letter may also be read, s soliciting
staff’s suggestions for Edison’s consideration/in formulating its
ultimate position on the rxelocation question./ Second, and more
important, the letter clearly indicates tha Edison did not intend
at this time to accept complainants’ relogation proposal without
further negotiations. Perhaps as a result of its earlier
discussions with staff, Edison recognmzéd at this time that the
California Energy Commission’s permit/for the project was required,
and that the CEC was unlikely to gggnt that permit unless added
d;spatchab;l;ty provisions were inc¢luded in the contract. For
these reasons, the letter stateS// “Bdison will attempt to negotiate
dispatchability provisions into/this contract.*

Our conclusion/;hat no meeting of the minds occurred
2t this point is confirmed by’ the notes from a follow-up meeting
between Edison and complaingﬁts-. The notes record that
complainants’ representativés "indicated general agreement with the
terms described in the lettex with the exception of the requirement
to add dispatch featureSfto the agreement. "

Oux ;mpression is that this was the point when the
parties came closest to/agreement. Before this time, Edison made
it clear that it wanted to discuss the relocation with the
Commission’s staff before it would agree to the relocatxon.
Edison’s consent in/later discussions. was condxtioned not only on
increased dxspatchgb;;xty,,but also on adequate‘approval,irom‘a
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Commissioner (the approval received was too contingent and
ambiguous to supply the assurance Edison desired) and leper‘on a
formal order from the Commission, which was never sought.

Thus, Edison never unconditionally a d@pted
complainants’ proposal to relocate the project, and complainants
never accepted Edison’s counterproposals. The‘peeting of the minds
that is the essence of a legally enforceable agreement never
occurred. , _

Another type of express agréement may be formed
when a party agrees to perform some act 63 the occurrence of 2
stated condition. For example, if Edison had stated that it would
Agree to the relocation when a formal/oxder was received from the
Commission, then it would be bound Q-its agreement when the
stated condition, the Commission’s/ formal approval, occurred.
Complainants sometimes seem to suggest that they repeatedly met
such conditions, only to be confronted by another condition to
Edison’s consent to the relocation. .

From our revié@ of the record, we ¢an find no
instance when Edison stated/that it would agree to the relocation
if a certain occuxrence toék place, and then balked on its
conmmitment when the event occurrxed. It is uncontested that Edison
sought various levels 9& approval from the Commission’s staff and
from Commissioners, but we can find no clear recoxd that its
consent to the relocdéion was contingent on the receipt of these
approvals. ,

Thﬁg, we cannot conclude from the record before us
that a contract was formed upon the satisfaction of a specified
condition. /

(2) JXmplied Agreement |

/The conclusions of the preceding section lead to the
next question/and to the core of complainants’ argument: Should
Edison’s consent to the relocation and agreement to negbtiate
amendments ﬁgvthé Unocal‘cbptractﬂbe implied, either under the
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doctrines of contract law or undexr the duties that th/ Commission
has imposed on utilities in their negotiations with QFs?

The law recognizes two types of impdied contracts.
The first, fully described as an contract implied'in fact, arises
when the parties’ assent to an agreement is nma éfested by conduct,
rather than in words. Nothing in the record/in this case suggests
that Edison ever consented to complaxnants' relocatxon proposal by
its conduct, rather than verbally. _

The second type of implied contract is the contract
implied in law. The law will create an obligation, without regard
to the intentions of the parties, whéa one party receives an
benefit which it may not justly retain. A contract implied in law
coxxects this unjust enrichment end restores the harmed party to
its formexr position. Again, nothing in the facts of this case
suggest that any party has beﬁn'unjustly enriched.

Another legal octrine that could conceivably apply
in this case is promissory estoppel. If, for example, Edison had
indicated to complainants that it would consent to the relocation
and complainants substant/ally‘changed their position in reliance
on that representation,/Edison’s representation would be enforced,
even if it received no hing'in exchange for its promise, if
enforcement was the only way to avoid injustice. But, again, thexe
is nothing in the facts demonstrated in this case that would call
for the application/of this doctrine.

Thus, we conclude that there is no basis in law for
implying that Edﬂéon consented to the relocation proposal.

Cc. . N iati 1 |_Faj
The ffinal part of our analysis will consider
complainants’ /ssertion that Edison’s behavioxr was a breach of its
obligation, created by thechmm;ssxon, to negot;ate in good falth
with QFs. : :
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This duty was created in D.82-01-103, when we adopted the
standard offer concept and set the ground rules for transactions
between utilities and QFs:

"The utilities are expected and shall be
required to bargain conscienticusly toward a
conclusion. The best evidence of good faith is
a collection of written documentation compiled
along the way. When the utility is unwilling
ox unable to accept a QF’s proposal, the
utility must respond with a timely
counteroffer, or an explanation...of:

"l. The specific information needed to
evaluate the proposal;

*2. The precise difficulty encountered
in evaluating the proposa); and

*3. The estimated date when/it will
respond to the proposal.™
(D.82-01~103, p. 106.

in its dealings with complainants.
(1) Ihe Natuxe of the Utility’s Duty

A primary problemfwith conmplainants’ argument is
that it ignores the c¢ontext in/which this duty arose. The
negotiations referred to in this quotation were the negotiations
leading up to a contract betéeen 2 utility and a QF. At the time
of its dealings with comp%&&nants, Edison had no reason to believe
that the Commission intended these specific obligations to apply to
negotiations to modify a/conﬁract that had already been sucessfully
negotiated.

Complainants assert vigorously thﬁ;/xdison has breached this duty

Thus, our task is to define what obligations towards
QFs we should expect/Edison to have had during 1986, when its
negotiations with complainants took place, in the context of
proposed modifications to an existing con:xhct, As a party to a
valid and bind;nq/éontract,-tdison had an obligation to deal with -
the other party airly and in good faith with.réspécﬁfﬁo’
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contractual matters. Certainly, Edison should have recognized /:://
it had a continuing obligation ¢of geod faith in its dealings with
complainants as a QF. The specific requirements established in
D.82-01-103, however, could not reasonably be expected to/gpply,
since complainants’ proposals were never presented in a/grecxse and
complete form, it would have been difficult for desoﬁ/to have
responded within the limits set in 0.82-01-103.

The general duty of good faith obligated Edison to
respond quickly and frankly to complainants’ questions and
proposals. However, it must be recognized t%gt the difference
between the negotiations toward a contract contemplated in
D.82-01-103 and the negotiations toward aggﬁdments that are the
subject of this case had a significant effect on the nature of the
duty of good faith.

The duty created in D.82-01-103 was designed to
check, at least in part, the overwheiﬁing bargaining power of a
utility that is essentially the on)ly buyer in the maxket. .The
specific steps we required from the utility were intended to ensuxe
that the utility would not needlessly delay negotiations and would
be honest and fair in making kﬁgwn its legitimate objections to a
QF’s proposal. _

Once a contract is cxeated, however, the positions
of the parties change dramdéically. The utility, like the QF, has
rights and obligations, specifically set forth in the contract. It
has promised to perform certain duties, and it has a right,
enforceable in court if/necessary, to xeceive the perfbrmance
promised by the QF. ghe bargaining imbalance is transformed by the
contract into a relationship defined by mutual agreement. In terms
of the private law created in the agreement, the parties are equal,
and both parties °§¢ equally subject to the public law”s sanctions
for failure to live up to their promises.’

Thé%e prxncxples help\illumznate the proper duty andf
behavior of desdh when presented with the relocation proposal..

/ .

{
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the time the relocation was proposed, Edison had the xight to
enforce, if it chose, the texrms of original Unocal contra (with
the possible exception of the changes resulting from an assignment,
as previously discussed). Although some of the changes that
presumably would be required by complainants’ 2eques were minox
and had no real effect on the relative positions of/the parties,
other changes were substantial. For example, to]comply‘with the
request for relocation, the contract would have to be amended to
reflect the increased size of the relocated project (136 total MW
at Brea versus 174 MW at Carson). In addition, because of the
change in the thermal requirements of the associated processes, the
expected net capacity sales to Edison wogia increase from 70 MW at
the Brea location to 142 MW at Carson (although the amount sold at
S02 prices, the capacity price option selected by Unocal in the
contract, would remain at 70 MW). //

Edison was correct in viewing this increase as a
substantial change in the relatxve positions of the parties. The
primary reason for the suspensions of 1504 and S02 was a fear that
the capacity payments undex the?é offers were too high in xelation
to the utility’s true avoided costs. This perceived overvaluing
was to & large extent a functfen of the rapid and unanticipated
growth in capacity to be supplied by QFs. -

Thus, Edison”s situation at this time was this: It
had a xight undexr the Unerl contract to accept no moxe than 70 MW
of capacity at S02 priceé'and 66 MW at SOl1, as-available capacity
prices. It had received 2 general proposal to amend the contract
to regquire it to accept additional capacity from the project. The
terms under which this capacity would be purchased were somewhat
unclear. At a m;n;mum, the relocation would require the purchase
of at least 6 add;tﬁonal MW of as-available capacity. The proposal
was initially presented, however, as an increase in the contract
capacity from 7o’hw to 135 MW. This increase was first proposed at
the ISO4 pr;cea/ although Edison quickly-rejected th;s p:oposal
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since IS04 had been suspended (Ex. 14, Appendix G). Later
discussions seemed to assume that the additional capacity would be
firm capacity, presumably sold at some version of 502 prices.

Eow should Edison have responded in these
circumstances? At the outset we should note that we have only
. recently adopted guidelines to govern the utilities;/pehavior in

negotiations of contract modifications with QFs. the time,
cbviocusly, Edison did not have the benefit of thgézlguidelines, and
although Edison should have been aware of the guidelines’
underlying principles, it would be unfair to apply the Specific
guidelines retrospectively (D.88-10-032, mimeo., p. 39).

We think it was reasonable for Edison to consider
the effect on ratepayers of the substantial modifications that were
needed for the relocation. Edison kneg/;t this time that we
expected negotiated agreements to be the economic equivalent of our
approved standard offers (D.82-01- 103, p- 91), and Edison should
have made the logical extension of/this principle to the results of

negotiations to amendments to e:gsting contracts. In evaluating

proposed amendments to a contrd, » Edison should have analyzed both
the costs to and benefits for ratepayers that would result from the
changes. 1If, after consider?ng‘the vaxrious aspects of the \
contract, Edison concluded that the amended contract was no worse
for ratepayers than the existing contract, then Edison should have
consented to the relocation, assuming that no other concerns
superseded this evaluatxon. .

The standard we have just set out is a minimum
standard, a threshold/%est for considerxing proposed amendments.
Certainly it would have been reasonable foxr Edison to explore the
possibility of ga;ning further benefits for ratepayers from the
negotiations, especially in light of ourx expressed dissatisfaction
with the price leéels of IS04. And a corollary.of this prxnc;ple _
is that if desd£ concluded that the net effect of the necessa:y
amendments was /detximental to ratepayers, it should have attempted”
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to rxeceive roughly equivalent concessions to ma;nza;n th
ratepayers’ econonmic indifference to the changes in the/;ontract.

Edison alleges that its attempts to nggotiate
improved provisions on dispatchability and reactive’ power support
were motivated by this consideration. Complainapts view the
xeference to dispatchability and reactive power/ support as a red
herring, fished out after the fact to divert attention from
Edison’s bad faith. E/Q

The recoxrd indicates that the issues of
dispatchability and reactive power support were raised repeatedly
throughout the negotiations. The notion of including‘increaSed
dispatchability was first raised in the preliminary negotiations of
February 14, 1986 (Ex. 14, Appendix/G). Unocal’s written request
for relocation of Febrxuary 19 (Ex./ 3, Ex. A; Ex. 14, Appendix H)
included a discussion of dispatchability and reactive powexr support
and indicated that complainants/were willing to negotiate
appropriate modifications w;th/Ed;son. The April 1, 1986, letter
also stated that Edison would attempt to negotiate improved
dispatchability provisions nto the amended contract (Ex. 14,
Appendix I). By April 18/ 1986, complainants were unwilling to
increase dispatchability’/but the issue seemed to remain part of
the negotiations (Ex. 5 , Appendix J). The issue of
dispatchability surfaced again in the meeting of September 25.
Even as Edison xrejected complainants’ request for the relocation
and assigament, it ?ncluded dispatchability as a desirable element
of a new contract (Ex. 14, Appendix N). And the final negotiations
between the part;eé»centered on the issue of dLspatchabilqu (Ex.
14, Appendix 0O).

e conclude that the issue of increased
dispatchability’ was not a divexrsion but was a central element
thxoughout the/negotxatxons between the parties. We also conclude
that improved/dispatchability was a logical and reasonable
concession for Edison to seek in exchange for acceptxng addltlonal
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firm capacity from the project. The value of capacity vaxies
throughout the day and with the seasons. Increased dispatchability
meant that Edison could use the capacity it was obliged to purchase
at those times when it would be most valuable to Edison’s s gtem,
thus minimizing any overpayments that would result from chéiges in
forecasts of the value of capacity.

(2) ongideration of th ’ n

Complainants respond that Edison should have also

considered the additional benefits associated with the relocated
project in reaching its decision on the relocatiorn request.

_ As we have discussed, we agree with the genexal
principle that the utility’s evaluation of pr:z%%edamendments
should consider both the costs and benefitslf ratepayers of the
proposed amendments. Complainants urge that/the benefits of their
proposed contract to & broader group than just ratepayers should be

considered. e{/

Complainants‘ list of benefits of the Carson project
include the demonstration of new techno&égies with environmental
benefits, direct benefits to Edison’s r@tepayers, the reduction of
environmental pollutants, reduction of/dependence on imported oil,
increased load-following abilities, fgduction in transmission
losses, and indirect benefits to Eqﬁgon’s ratepayers and other
Californians in the form ¢of reduced oil imports, increased in-state
oil refining, and increased employment. |

Complainants’ lis# of benefits raises several
issues. First, in D.82-01-103 we considered how to regard societal
benefits in the calculation of/avoided cost:

"These ’‘social costs’ include the risks
associated with imported energy supplles
and environmental degradation related to
conventional /genexation. While several
parties suggested that we explicitly
include ‘social costs’” in the avoided
cost calculation, we are not including
such factors at this time. We prefer to
recognize /social costs in the general
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policy judgment that QF production is

competitive at avoided costs.”

(D.82-01~103, pp. 25-26.)

Translated into the texms of this case, these
principles mean that larger social benefits do not i;/themselves
justify the payment of higher prices to the QF, as complainants
recognize. It is cleaxr that the Carson project hdé'tremendous
potential to demonstrate some enormously benef%gial technologies,
and we believe that the recoxrd shows that Edigon recognized these
benefits from the outset. However, the quesf?in of how much
ratepayers must pay to support those benef?ts’had to dominate
Edison’s consideration of the relocatio?g/ ‘

Another aspect of c¢complaihants’ argument is an
analysis of the direct economic benef%ps to ratepayersl A large
part of this analysis considexrs the e¢ffect of a settlement offer
that complainants made to Edison on/May 26, 1987. Howevexr, the
evaluation of Edison’s good faith An negotiating with complainants
requires us to consider only the Anformation that was available to
Edison at the time of the alleg?d bad faith. The settlement offer,
which we will later discuss ig/detail, was not conveyed to Edison
until well after the pexiod of the direct negotiations.

Thus, the analysis of direct economic benefits that
Edison should have performed in response to Unocal’s request should
conmpare the Unocal contract with the contract that complainants
were seeking_inltheir re%ocation regquest. ThiS‘comparison, as
performed by complainants’ witness, resulted in net costs ranging
from $80 million to $134 million for ratepayexs under the four
scenarios considered;}jAlthough Edison did not apparently perform
such a detailed analysis, the recoxrd is clear that Edison was
concerned about the‘ébst of the propdsed modifications from the
beginning of negoti#%ions. : . o '

The findirect benefits. listed By complainants also
present gt leagtsswd'p:oblems. First, many. of the listed benefits
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flow to a broader segment of society than just Edison’s ratepayers,
although the relevant costs of producing these benefits ig borne
only by Edison’s ratepayers. For example, reduction of
environmental air pollution will benefit the customeg of the

Los Angeles Department of Water and Power, other munlcipal
utilities, and possibly San Diego Gas & Electric COmpany, but those
customers will bear none of the costs. Reductmgﬁ(of oil imports
and stimulation of in-state oil refining benefits an even more
diffused group, but the costs remain concent '%ed on Edison’s
customers. We do not require or expect costznand benefits to match
perfectly in all instances, but fairness §equires that a
substantial benefit should accrue directly to those who bear the
costs. It is difficult to give much weight to complainah:s'
arguments on indirect benefits when the benefits are so attenuated
and the costs are so concentrated. o

A second problem with the consideration of indirect
benefits is the mismatch between césts and benefits even within the
class of Edison’s ratepayers. A/large industrial customexr may use
relatively little electricity Rﬂt consume large quantities of
imported oil; this customer will benefit from the reduction of oil
imports but pay little of the/cost. A residential customer who
does not own a car may consume proporticnally large amounts of
electricity in relation to/oil use; this customexr will receive-
little benefit for the extra costs. These axe extreme examples,
but they illustrate the difficulties of evaluating indirect
benefits.

In rev%éwing the record of Edison’s behavior duxing
negotiations with compla;nants, we conclude that Ed;son.properly
focused primarily cn/the direct costs to ratepayexs of the proposed
amendments, while xm recognized and gave. we;ght to the partzcular
benef;ts that th;s/project promises.
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d. gonclusion

We conclude that Edison acted reasonably in attempting to
gain concessions in the form of improved dispatchability/and
reactive power provisions in exchange for agreeing to the
relocation. There is no evidence that these attempts were
maintained unreasonably, in bad faith, or merely nd(prolong the
negotiations. We also conclude that complainantg never agreed to
Edison’s proposal.

We have also found that Edison never expressly ox
impliedly agreed to the general relocation proposal or té negotiate
specific amendments to the contract.

We have concluded that Edison met the standard of good
faith that it could reasonably have believed applied to its
behavior during negotiations of this /sort.

Our ultimate conclusion is that complainants are not
entitled to the central element‘of/their regquest, an oxder to
Edison to consent to the relocati%n of the project from Brea to
Carson. ‘

3. ZIhe Constxuction Start-up Date

The final element Of the proposed modifications is the
extension of the construc%ﬂén start-up date set in the Unocal
contract. The contract gave Edison a xight to terminate the
contract if construction’/ had not begun by December 1, 1986. Edison
exercised its right undér the contract to terminate the contract,
an act that quickly 1éd to this complaint.

Complaina§;s argue that part of Edison’s bad faith is
shown by its statements about its intentions with.regard to its
right to terminate[ Complainants assexrt that the issue of the
termination was réised by Texaco in preliminary discussions with
Edison as early/és July and August 1985. Complainants also contend
that the subject came up during meetings with Edisen on February 12
and 13, 1986,/énd'that Edison’s representqtives‘shid\that ;be
construction start-up date would not be enforced. This discussion




C.87-01-023 ALJ/BTC/ltqg

does not appear, however, in Edison’s memorandum summarxizing the
meeting. No further communications about this prov;siod,are
reflected in the record until December 1, 1986, when d;son sent
its formal notice of intent to terminate.

The evidence on this point is skimpy. The testimony
concerning Edison’s statement that it would not/enforce the
construction start-up date was not contradicted. We also deduce
from the silence of the recoxd on discussions during the
intervening months that complainants had some basis for believing
that the termination provision would not exexcised. We note
that the parties were still discussing & possible new agreement as
late as October 24, 1986, without mentdon of the construction
deadline.

We conclude that Edison represented to complainants in
February 1986 that it would not exercise its contractual right to
terminate the contract if the copstruction start-up date was not
met. Even if Edison received nothing in exchange for its promise,
complainants reasonably relied/on the Edison’s promise and delayed
beginning work on the project/in reliance on Edison’s
representation. Undex such tircumstances, the law will enforce the
promise under the doctrine of promissory estoppel. We believe that
the cirxcumstances in this/case compel a similar result, and we
conclude that Edison shou&d be held to its promise not to enforce
the constxuction start—ep date.

However, we do not find the necessary support for
complainants’ requested finding that Edison’s exercise of its
termination rights constituted bad faith. As we have discussed,
Edison retained all the rights that Unocal had agreed to give
Edison under the or ginal contract, including the termlnatzon
provision, unless dnd until the contract was amended. . It is . .
Edison’s xgp;gggn;g;;gg that it would not exercise its term;natxen
rights that persuades us that the term;nat;on should ‘not be
enforced. '
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D. The Settlement :

After the complaint was filed, the parties attempted to
negotiate a settlement of the case. On May 26, 1987, Unoéiz
presented a settlement offer that substantially changed its
proposal for amending the Unocal contract. Edison did- not accept
the proposed settlement, and the case proceeded to/hearing. At the
hearing, Unocal presented the terms of the sett%gment offer as the
basis for a contract it would accept if the Commission is inclined
to grant it relief but is unwilling to remnstd@e the original
contract. '

We take Unocal’s tender of the séttlement offer as a
realistic acknowledgement of the changes/that have occurred since
the prices of IS04 were developed in May and June of 1983.

However, we do not believe that ouxr decision in this case should be
swayed by the presence of the settlement offer; if Unocal is
entitled to the regquested relocatidﬁ and assignment, the other
original contract terms agreed to/iy the parties should be
enfoxced. If Unocal is not entxtled to the relocation and
assignment, then the existence/of a more attractive offer is
ixxelevant to our resolution/of this complaint.

Throughout this opinion, we have stressed that standaxd
offers, once accepted, are/contracts between the QF and the utility
and are subject to the same laws and principles as other commercial
contracts. Any modifica lons to the contract should be negotiated
and agreed to between the parties. In this case, the parties
attempted to negotiate/a settlement to the complaint, but those
efforts were ultxmateay unsuccessful. While we do not believe that
Unocal was attemptxﬂ@ to negotiate with the Commission rather then
Edison, introducing an offer that was not accepted by the other
party to the contract could be perceived as Lnterject;ng the
Commission inte the contractual xelations between the parties. We
want to discourage this perception and to discourage other parties
from trying to/involve the Commission in con;raé;ual~dis§ptes@ In
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this case, we think the settlement offer should be disregarded for
purposes of our decision. ’

Our action should not be seen as discouraging
settlements; we favor settlements and have set up}pfgcedures for
our consideration and approval of settlements. But before a
settlement is brought before us, it should’beldékeed to by at least
some of the concerned parties. We encourage/Unccal and Edison to
continue to attempt to negotiate an arrangement that would permit
the beneficial technologies to be demonst¥ated without undue cost
toO ratepayers.

Iv. nclusion

We have found that Edison should have responded promptly
and favorably to complainants’ written request for assignment of
the contract and that Edison yiolated its eaxliexr promise not to
enforce its right to terminate the Unocal contract if construgction
was not started by Decembe:’l, 1986.

On the central point of the complainants’ requested
relief, however, we have’ concluded that Edison never expressly or
impliedly agreed to thé,relocation or to negotiate appropriate
amendments to the Unacal contract that would permit the xelocation
of the project from Brea to Carson. We have also concluded that
Edison did not breach the duties imposed by the contract orx by this
Commission in itsfgegotiations with complainants about the
relocation. In }ight of the central importance ¢f the relocation
to complainants’ requested xelief, our conclusions that Edison did
not act proper1§ concerning the assignment and the termination
appear to have no real significance.

Undgr the circumstances, complainants’ requested relief
is not justf@ied, and the complaint should be'denied; ‘However, we
wish to stféss again that we think:the‘proje;t'ﬂs‘a;piomiginq one,
and we strongly encourage the parties to conFinue‘diqguss;ons-tOV

s /
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see if a way c¢an be found to accommodate the various interests and
come to an agreement that will allow the project to /:constructed
and operated.

Findings of Fact ‘ ‘

1. Edison and Unocal entered into a contract based on IS04
on December 5, 1984. The contract conceree the sale of 70 MW from
a coke-fired cogeneration facility at Unocal’s ammonia plant in
Brea. ‘

2. On February 19, 1986, Unoca)l asked Edison to assign the
contract to a partnership consisting’ primarily of Unocal, Texace,
and Fluor. _

3. The contract stated that Edison could terminate the
contract if construction on the/&asification facility and project
did not begin by Decembex 1, 1986.

4. On December 1, 1 986’ Edison notified Unocal of its intent
to terminate the contract.

5. The Unocal contgact contained several terms that differed
from ISO4. The parties b&rgained about these terms and made mutual
concessions in arriving /at the agreement. .

6. Negotiations/over the Los Angeles Coke Gasification
Project, with Texaco as the leading sponsor, continued after the
Unocal contract was §&gned.

7. In its letter to Edison of February 19, 1986, Unocal
stated that it would supply Edison with a list of amendments that
were needed to have the Unocal contract apply to the relocated
project at Carsqp.

8. Complainants did not supply Edison with'a list of
requested amenehents to the contract to accomplish the requested
relocation of/%he project. ,

9. The/most specific proposal that complainants: presented to
Edison was a request for Edison to consent to the relocation of the
project from Brea to Carson and to agree to negotiate, sometime in
the future/'spec;fic amendments to the Unocgl,contract.

[

/

¥
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Under the circumstances, complainants’ requested relief
is not justified, and the complaint should be denied. Howevgr, we
wish to stress again that we think the project is a prdmis ng one
and, in the spirit of our policy favoring reasonable segtlements of
disputes, we would like point out an alternative whigh these two
parties may want to evaluate. The most attxactive approach may be
to start afresh with a new contract under final SO/4 ox the
reinstated SO 2, both of which will be under considderation in our
resource plan proceeding to commence shortly. wé note that in a
recent decision (D. 88-12-032) we offered thab/; settle ';t with
such terms would leave ratepayers indifferent and yet maintain the
viability of what we consider a promising technology/

In their comments on the propoigd decision, complainants
argue that the doctrine of promissory estoppel should apply to
extend the firm operation date requirement of the contract. We
have applied this doctrine to prevent/enforcément of Edison’s right
under Section 3.3 to terminate the contracy when construction did
not start by December 1, 1986. Terainat’on for failure to achieve

firm operation within five years éf the/execution of the contract,
or by December 5, 1989, however,/is ggverned by a.separate
provision, Section 1lz.

‘ According to the record ¥n this case, complainants
focused almost entirely on obtaining an extension of the first
deadline they had to meet, ;}Q time for beginning construction. It

’

appears that the question of extending the five-year limit for firm
operation was not raised until /November 1986. From our review, we
find nothing in the record that suggests that Edison made any
representations or promisés ngt to terminate the contract if the
project did not meet the/requﬁred firm operation date. This sort
of promise or representétion/is an essential element of the
doctrine of prqmisso:y/estoépel, and without such a promise we
cannot use this doctrine to ovexcome the plain language of the
contract. ' ' g
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10. Edison presented complainants with countexrproposals.
concerning dispatchability and voltage supporxt.

11. At the time it was considering the relocation request,
Edison had a contractual right to require Unocal to perform its
obligations under the Unocal contract. ,

12. The proposed relocation would have resulted in a
substantial change in the relative posit&ons of the parties to the
Unocal contract.

13. Edison raised the issue of/dispatchability on or about
February 14, April 1, Apxil 18, aqg/September 25, 1986.

14. The Brea and Carson prodects would provide a
demonstration of beneficial technologies and would result in other
benefits, including reduction ,0f environmental pollutants, reduced
dependency on imported oil,/and increased employment. | '

15. Many of the benefits associated with the Brea and Carson
projects would not accrue/éxrectly to Edison’s ratepayers, although
the costs of the projects would be primarily borne by Edison’s
ratepayers. /

6. A compar;.so of the direct coste and benefits to Edison’s
ratepayers of the Carson project concludes that ratepayers would
incur net costs raeg;ng from $80 million to $194 million.

17. Edison represented to complainants in February 1986 that
it would not enfoxce its right to terminate the Unocal contract if
the start of congtruction was delayed beyond December 1, 1986.

18. Compl#inants reasonably relied on Edison’s representation
and did not take steps to begin construction by December 1, 1986.

- 19. cOmpla;nants presented a settlement offer tofEdzson on
May 23, 1987d ‘
20. Edason has not accepted complainants’ settlement offer.;

2




C.87-01-023 ALJ/BTC/1ltq

nclusions ‘
1. The Unocal contract is a negotiated or nonstandaxd
contract.
2. The Brea project and the Los Angeles /Coke Gasification
Project were not the same project. ‘
3. Edison should have consented to the assignment of the

Unocal contract to the parxtnexship. m{//
4. Edison did not accept an amended contract to allow

relocation of the project, and complaifnants did not offer such an
amended contract to Edison.

S. Edison did not negotiate/in bad faith concerning specific
amendments to the Unocal contract/

6. Edisen did not expressély consent to the concept of
relocating the project nor to negotiafe specific amendments to the
contract to permit relocat;o V4 '

7. Complainants did not agree to Edison’s counterproposals
on dispatchability and voltége support.

8. No ground exists for finding that Edison impliedly agreed
to complainants’ relocatien proposal.

5. In evaluating/the relocation request, it was reasonable
for Edison to consider’ the effect on ratepayers. of the substantial
changes to the contraét that wexre needed to accommodate the '
relocation.

10. Edison did not act in bad faith ln.conSLdeang the
request for relocd%ion.

11l. Edison/should be held to its promise not to enforce its
right to term;nate—the Unocal contract lf construction dld not
begin by December 1, 1986.

12. The relocation is the central element of the compla;nt-v
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IT IS ORDERED that the complaint of Union 01l Company of
California, Texaco Syngas, Inc¢. and Fluor Carson Inc. is denied.
This oxder becomes effective 30 da’ys from today.
| » at San Francisco, California.
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Under the circumstances, complainants’ requested xelief
iz not justified, and the complaint should bé denied. However, we
wish to stress again that we think the project is a promising ome,
and we strongly emcourage the parties to/continue discussions to
see if a way can be found to accommodate the various interests and
come to an agreement that will allow the project to be constructed
and operated. ,

In their comments on the proposed decision, complainants
argue that the doctrine of promissézy~estappel should apply to
extend the firm operation date requirement of the contract. We
have applied this doctrine to prevent enforcement ¢f Edison’s right
under Section 3.3 to texminate/the contract when construction did
not start by December 1, 1986, Texrmination for failure to achieve
firm operation within five years of the execution of the contract,
ox by Decembexr 5, 1989, however, is governed by a separate
provision, Section 12.

According to the record in this case, complainants
focused almost enﬁirely on obtaining an extension of the first
deadline they had to meé%, the time for beginning construction. It
appears that the questﬂén of extending the five-year limit for firm
operation was not rai ed until Novembexr 1986. From ouxr review, we
find nothing in the :ecord that suggests that Edison made any
representations or p omisea not to terminate the contract if the
project did not meet the required firm operation date. This sort
of promise or xrepresentation is an essential element of the
doctrine of promidgory estoppel, and without such a promise we
cannot use this doctrine to overcome the plain language of the
contract.

we w%;l not order the extension complajnants request, but
we encourage ﬁpe parties to come to a reasonable accommodation on
the firm operation date as part of their attempts to find a way to
allow the construction and operation of this project to proceed.

In a recent /ocision,‘D_88¥12-032, we stressed the importance of
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the five-year deadline for firm operation. When a QF wangs changes
to fundamental provisions like the five-year deadline, the utility
should seek concessions based on its current projections of avoided
cost” (D.88-12-032, mimeo, p. 23). We encourage the parties to
negotiate within the guidelines we established Lﬁ’D388-10—032 and
the quidance we offered in D.88-12-032. In th&g particular case,
we note that delaying the firm operation of jthe project may provide
benefits in the form of a better match with Edison’s needs for
capacity.
Eindings of Fact

1. Edison and Unocal entered/ynto‘a contract based on ISO4
on December 5, 1984. The contract concerned the sale of 70 MW £rom

a coke-fired cogeneration facility at Unocal’s ammonia plant in

Brea. ‘

2. On February 19, 1986//gnocal asked Edison to assign the
contract to a partnership coni&sting primarily of Unocal, Texaco,
and Flueor.

3. The contract sta}ed that Edison could terminate the
contract if comstruction ?n the gasification facility and project
did not begin by December 1, 1986.

4. On December 1/ 1986, Edison notified Unocal of its' intent
to terminate the contﬁpct.

5. The Unocal contract contained several terms that differed
from ISC4. The par%iés bargained about these terms and made mutual
concessions in arriving at the agreement.

6. Negotias#;ns over the Los Angeles Coke Gasification
Project, with Teﬁgco as the leading sponsor, continued after the
Unocal contract was signed.

7. In itilletter to Edison of February 19, 1986, Unocal
stated that it /would supply Edison with a list of amendments that
were needed to have the Unocal contract apply to the relocated
p:oject'at Cd&son-




