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Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Pacific Gas and
Electric Company, for Authorization
to Establish a Rate Adjustment
Procedure foxr Its Diablo Canyon
Nuclear Power Plant; to Increase
Its Electric Rates to Reflect the
Costs of Owning, Operating,
Maintaining and Eventually
Dec¢ommissioning Units 1 and 2 of the
Plant; and to Reduce Electric Rates
Undexr Its Enexgy Cost Adjustment
Clause and Annual Energy Rate to
Reflect Decreased Fuel Expenses.

Application 84-06~014
(Filed June 6, 1984;
amended December 21, 1984)

And Related Matters. Application 85-08-025

(Filed August 12, 1985)

et el el N Nl "l Nl M Nl N Nt Nt i Ml NP N

ORDER MODIFYING DECISION (D.) 88~12-083 AND
DENYING APPLICATION FOR REHEARING FILED BY

TOWARD UTILITY RATE NORMALIZATION

Applicaticons for rehearing of Decision (D.) 8§8-12-083
have been filed by William M. Bennett and Toward Utility Rate
Normalization (TURN). On March 8, 1989, we denied wWilliam
Bennett’s application in Decision No. §9-03~022. We indicated at
that time that we were still considering the merits of TURN’s
allegations and would rule on that application at a later date.

We have now reviewed each and every allegation of exror
raised in TURN‘s application and have concluded that sufficient
grounds foxr rehearing have not been shown. However, upon further
reflection, we have detexmined that the decision requires
modification. oy |
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THEREFORE, IT IS HEREBY ORDERED:
1) The following sentence is substituted for the second

sentence in the second paragraph on page 2 and the first sentence
on page 3:

"This assumption is based on our belief that
substantial evidence has been presented which
supports the theory that Diablo Canyon will
operate over the long term at a capacity
factor similar to the average operational
capacity realized by other large scale
nuclear power plants in the United States."

2) The following sentence is substituted on page 3 for the
second sentence in the fourth full paragraph: .

"However, after carefully weighing the
evidence presented we have concluded that the
settlement is in the public interest. we
expect future commissions will uphold and
implement it, as they would any of our
traditional ratebasing decisions."

3) The words “reasonable in light of the whole record,
consistent with law, and” are added to the last part of the
sentence in the third paragraph on page 8 before the words "in
the public interest.” The following citation is added after that
sentence: "(Rule 51.l(e).)"

4) The citation "Ruguesne Light Co. v. Barasch (1988) __
U.S. ___, 102 L.Ed.2d 646, 662-663, 108 S.Ct. 1105;" is added to
the c¢itations in the last sentence in the first pafagraph on page
53 before the citation to Public Utilities Code $463(a).

5) Footnote 13 is deleted.

6) The following language is added following the second
sentence in the first full paragraph on page 54:

"As set forth above, this policy extends to
cases involving rate setting in utility
matters.”

"A number of other states, as well as the
Federal Energy Regulatory Commission (FERC)
have approved of the use of settlements and




A.84-06-014, A.85-08-025 L/pds

stipulations in utility regulatory matters.
(See e.g., Re Nine Mile Point Nuclear
Generating Fagility (N.Y. 1986) 78 PUR4th 23,
appea) _pending sub. nom. Kessell v. Public

i mmiggion (N.Y. Apri 7).
Potomic Electric Power Co. (D.C. 1987) 81
PUR4th 587; Re Publi¢ Sexvice Company of
Ingdjana, Inc. (Ind. 1986) 72 PUR4th 660; Re
Cincinnati Gas and Electric Co. (Ohio 1985)
71 PUR4th 140; United States v. Public

Columbia (D.C. 1983) 465 A.2d 829.)"

Re

by

7) The following language is inserted after the first full
paragraph on page 57:

"Notwithstanding the similarities between our
settlement procedures and those employed in
class action litigation, our settlement rules
are even more closely analogous to the
FERC’s. For instance, our rules, like the
FERC’s, provide that the agreement must be
approved by the Commission. (Rules 51.7 and
51.8: see also, 18 C.F.R. §385.602(qg)(3),
(h)(iv),(4i).) Further, our xules on
settlement and stipulations provide for the
protection of all parties’ due process
rights. (See Rule 51 et seg.) Under our
rules, all parties must be served with notice
of a proposed settlement or stipulation and
parties contesting a proposed settlement Or
stipulation are provided a 30 day period for
filing comments contesting all oxr part of the
proposal. (Rules 51.2, 51.3 and 51.4.)
Thereafter, parties have 15 days within which
to file and sexve on all parties, replies to
the comments. (Jd.) Before the parties to a
settlement or stipulation sign the agreement,
those parties must convene “at least one
conference with notice and opportunity to
participate provided to all parties for the
purpose of discussing stipulations or
settlements in a given proceeding. Written
notice of the date, time and place shall be
furnished at least seven (7) days in advance
to all parties to the proceeding.” (Rule
51.1(b).)"

"When a settlement or stipulation is
¢contested on any material fact by any party,
the Commission will schedule a hearing on-'the
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contested issue(s) as soon as possible after
the close of the comment period. (Rule
5l1.6(a).) Parties to the proposed settlement
or stipulation are required to provide at
least one witness to testify concerning the
contested issues and to undergo cross-
examination by the contesting parties. (JId.)
The contesting parties are also provided an
opportunity to present evidence and testimony
on the contested issues. (Jd.) Where the
issue contested is one of law or on an
immaterial fact, the parties may submit
briefs to the Commission if no hearing is
held. (Rule 56.1(k).) Moreover, "[t]o
ensure that the process of considering
stipulations and settlements is in the public
interest, opportunity may also be provided
for additional prehearing conferences and any
other procedure deemed reasonable to develop
the record on which the Commission will base
its decision." (Id.) All of these
procedures and more were employed in this
proceeding. ”

8) The last partial sentence in the second full paragraph on
page 60 beginning with the words "And we" is deleted.
9) The second full paragraph on page 61 is modified to state:

“The above language regarding the impact of
this decision on future Commissions is
consistent with the position taken by the
FERC, and its orders which extend into the
future, and presents no conflict with the
provisions of the Public Utilities Code."

10) The second and third sentences in the first full paragraph
on page 63 are deleted and replaced with the following:

"In some areas it is easy, e.g., the price
foxr electricity through 1994; in other arxeas
it is less certain, e.g., determining the
effect of Diable Canyon on PG&E’s rate of
return; but we can at least recount the
factors we have considered in our publxc
interest determination.”

11) The second sentence of the th;rd full paragraph on page 65
is deleted.
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12) The fourth full paragraph on page 72 is modified by adding
the following sentence to the beginning of the paragraph:

"As discussed supra, due process was accorded
to all parties in this proceeding."”

13) The following sentence is added to the end of the last
paragraph on page 73:

"Therefore, the ALJ’s denial of the motions
filed by the Redwood Alliance was proper."”

14) The following is added at the end of the third full
paragraph on page 74 after the citation:

"Moreover, no showing was ever made that the
Attorney General’s testimony was necessary or
would provide the parties with any relevant
information they could not otherwise, through
less burdensome means, receive. The Attorney
General was not present at any of the
settlement negotiations but had authorized a
Special Assistant Attorney General to
represent him throughout all settlement
negotiations. The Assistant Attorney General
did testify and was subject to cross-
examination. Thus, testimony by the Attorney
General himself was unnecessary and the ALJ
ruled correctly.”

15) The following is added as a footnote at the top of page
75, following the citation:

"The finel version of settlement rule 51.9
adopted in D.88-09-060 is consistent with the
proposed rule cited above.” a

16) The following sentence is added to the beginning of the
last paragraph on page 75:

"All parties to this proceeding received due
process of the law." :
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17) The words "PG&E gave" are added to the first sentences of
the third and fourth full paragraphs on page 79 after the words
"reason” and before the woxds “for".

18) The woxds "PG&E believes that" are added at the beginning
of the first sentence in the second full paragraph on page 80.

19) The words "PG4E realized that" are added at the beginning
of the first sentence ©f the third full paragraph on page 80. The
word "it" is substituted for the word "PG&E" in the middle of
that sentence. )

20) The words "PG&E testified that” are added to the
beginning of the first sentence in the fourth full paragraph on
page 80.

21) The words “PGSE believes that" are added to the beginning
of the first sentence in the first full paragraph on page 8l.

22) The words "PGLE witnesses testified that" are added to the
beginning of the first sentence in the first full paragraph on
page 82.

23) The words "PG&E believes that it is in its best interest”
are substituted for the words "It is in PG&E’s best interest" in
the beginning of the first sentence of the fourth full paragraph
on page 83.

24) The words "Mr. Maneatis testified that" are added to the
beginning ¢f the first sentence on the sec¢ond full paragraph on
Page 84.

25) The words "Mr. Long noted that" are added to the beginning
of the first sentence of the fourth full paragraph on page g5.

26) The words "Mr. Ahern believes that" are added to the
beginning of the first sentence of the second full paragraph on
Page 89.

27) The words "according to Mr. Ahern” are added in the first
sentence in the third full paragraph on page 89 after the word
“settlement” and before the word "is".

28) The words "In the DRA’s opinion” are added to the .
beginning of the first sentence of the fourth full paragraph on
page 90.
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29) The words "Pursuant to the settlement agreement" are added
at the beginning of the first sentence in the second full
paragraph on page 91.

30) The words "Mr. Ahern offered" are added to the beginning
of the first sentence in the third full paragraph on page 91, and
the word "to” is added in the first sentence after the word
"comparisons”.

31) The words "As Mr. Ahern testified," are added to the
beginning of the first sentence in the third full paragraph on
Page 92.

32) The woxds "accoxrding to Mr. DeBerry,” are added to the
first sentence in the first full paragraph on page 94 after the
woxd “states,” and before the word "some~.

33) The words "Mr. DeBerry testified that" are added in the
first sentence in the second full paragraph on page 94, after the
word "unusual,” and before the word "studies".

34) The words “Mr. DeBerry noted that” are added at the
beginning of the first sentence in the thixd full paragraph on
page 94.

35) The words “Mr. DeBerry testif.ied that" axe added to the
beginning of the first sentence in the second paragraph on page
9s.

36) The words “the Opponents contend that" are added after the
words "under the scheme,” in the fourth sentence in the second
paragraph on page 129.

37) The fixst full paragraph on page 130 is modified to read:

"We have previously discussed the issue of
our authority to bind future commissions. As
we stated earlier, although we have
specifically held that we cannot bind the
actions of a future commission, we do intend
that all future commissions give all possible
consideration to the fact that this
settlement has been approved based upon the
expectations and reasonable reliance of the
parties and this Commission that all of its
texrms will remain in effect for the full term
of the agreement. : - _
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This position is fully consistent with the
provisions of the Public Utilities Code,
requiring the Commission to ensure that rates
charged by a public utility are just and
reasonable. Based upon a careful analysis of
the evidence of record, we find that the
rates resulting from the settlement agreement
are reasonable. We specifically recognize
the great benefit to the xatepayers of the
shift of operating risks from the ratepayers
to the company. Under traditional ratemaking
methodology, the ratepayers would have to pay
for Diablo Canyon regardless of its
production.”

38) The following language is substituted for the last
paragraph on page 135 and first full paragraph on-page 136:

"pParagraph 8D provides that the operation of
Diablo Canyon is exempt £from reasonableness
reviews by the Commission. The opponents of
the settlement perceive this provision as an
abdication of the Commission’s duty to fix
just and reasonable rates for PGSE. We
reject this contention. We see no present
conflict between this Agreement and oux
statutory responsibility to ensure just and
reasonable rates.

In balancing the evidence of record, the
rates resulting from the prices set in the
Agreement over the duration of the Agreement,
appear t¢ be just and reasonable.
Furthermore, we have already acknowledged
that we cannot bind future Commissions. The
Commission retains the authority to regulate
in furtherance of our constitutional and
statutory obligation.

Therefore, we con¢lude that in adopting and
approving the settlement, there is no
abdication of our duty to fix just and
reasonable rates. We do, however, expect
that future commissions will abide by all
texrms of the settlement, and uphold the
decision as we would any traditional
ratebasing decision, unless in doing so, it
would compromise the responsibility of the
Commission under the Constitution and Public
Utilities Code." : '
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39) The feollowing language is substituted for the first full
paragraph on page 152:

“We cannot bind future Commissions; however,
we do expect that future Commissions will
abide by the terms of the settlement, and
uphold the decision as they would any
decision, including those based on
traditional ratebasing, as long as such
action is in compliance with applicable law."

40) The word "would" in the last partial sentence on page 156
is modified to read "could-.
41) The thixrd paragraph on page 161 is modified to state:

"A major factor foxr the proponents of the
settlement in seeking to xresolve this
proceeding through a settlement is the
avoidance of the risk of litigation. For the
reasons discussed at length above, we believe
both PG&E and the DRA faced a risk in
bringing their cases to trial. As a means

of reasonably balancingdthe risk between

ratepayers and shareholders, we reaffirm the
reasonableness of the settlement.”

42) The last paragraph beginning on page 164 and continuing to
page 165 is deleted and the following language substituted:

"We are of the opinion that PG&E does not
believe the equivalent disallowance is $2
billion. PG&E has agreed t¢o the arithmetic,
not the assumptions. If PG&E thought that it
was giving up the equivalent of $2 billion in
rate base, prudence would dictate that it
negotiate a $2 billion rate base reduction
and keep the plant in rate base, let the
ratepayer retain the risks of downtime,
inflation, cost overruns, capital additions,
NRC regqulations, etc. Its acceptance of the
settlement signifies to us that it believes
it can operate the plant at more than a 73%
capacity factor, at reasonable costs for the
term ¢f the agreement. And it believes it
can operate the plant safely.” -
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J’
43) The following language is added as the second full

parxagraph on page 165:

"We recognize that the settlement entails a
long-term (28 year) treatment of the costs
associated with Diablo. However, so does
traditional ratebasing. Both approaches
create a payment stream through which the
utility recovers its investment in a power
plant over the projected useful life of the
plant. Under traditional ratebasing, we
approximate the reasonable value of the plant
to ratepayers by establishing the amount of
utility expenditure that was prudent. Under
the settlement, we approximate the reasonable
value of the plant to ratepayers by
establishing a performance criterion. The
settlement results in the shift of operating
risks from ratepayers to the utility. Wwe
think both approaches are fully compatible
with sound ratemaking principles, and in the
context of Diablo, the risk-shifting aspect
of the settlement makes it the more desirable
approach from the standpoint of ratepayers.
We are c¢onvinced that the performance-based
approach created in the settlement is a just
and reasonable method for valuing Diablo. As
the United States Supreme Court has recently
affirmed, utility regulators are not limited
t0 a single ratemaking method, but are free
to adopt other methods as appropriate to
particular circumstances. ( i

Co., supra, 102 L.Ed.2d at 662-663.)"

44) The first full paragraph on page 165 is modified to state:

"The DRA and the AG, while admitting that
good performance by PGAE is possible, expect
the equivalent disallowance to be greater
than $2 billion. We find that the weight of
the evidence supports the assumption of an
approximate $2 billion equivalent
disallowance. We also find that the
settlement is in the public interest because
it shifts the risk of operation from the
ratepayers to PG&E. This shift in risk is
the most significant benefit gained by the
ratepayers. " ‘ '
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45) The following language is added teo the end of the last
sentence in the first partial paragraph on page 166:

"but it is this risk of significant outages
that reduces the capacity factor and makes
the assumption of a 58% capacity factor
reasonable.”

46) The first sentence in the second full paragraph on page
166 is modified to state:

"A review of the testimony highlights the
dispute surrounding the adoption of a 58%
capacity factor.*®

47) The first full paragraph on page 168 is modified to read:

"The 58% capacity factor estimate is based on
averages of nuclear plants, some that operate
much better than average and some that
operate much worse. The opponents to the
settlement contend that none have operated
for 30 years, at most 15 years for a
comparably sized plant, that none ¢f the
analysts made a specific analysis of Diablo
Canyon taking into account that it has been
the most c¢losely inspected plant ever
constructed, and that none considered the
views of the managers of the PGLE as to how
well the plant is expected to operate. We
have not ignored those factors. In fact,
this is not the first time we have relied on
national historial averages. (See e.g.,
0.86=07-004; where we directed the utilities
to use national averages when a particular
plant has a shoxt operating history for
purposes of Standarxrd QOffer #4.) In addition,
because the weight of the evidence supports a
58% capacity factor and because of the
importance we attach to shifting the
operating risks from the ratepayers to the
company and the high risk of unscheduled
outages, we accept the 58% capacity factor of
the DRA and the AG as a reasonable basis to
compute the equivalent disallowance.

Despite the evidence to the contrary, we find
that reliance on the nation-wide indust
average for comparable prices is reasonable.

11
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Such an average is moxe persuasive evidence
than the current high capacity facter of the

plant, because it takes into account the high
risk of significant unscheduled outages. We

will, therefore, adopt the testimony of the
§xpert witnesses supporting a 58% capacity
actor.”

48) The first full paragraph on page 174 is deleted.
49) The third sentence of the last paragraph on page 182 is
modified to state:

"Qux discussion of the two alleged
construction exrors was not to determine
whether they had or had not occurred, but to
determine if there was any merit in the
contention that they had occurred and to
evaluate the potential risks for both parties
if they had oc¢curred."

50) The following is added after the last sentence in the
. first partial paragraph on page 183:

“This supports the reasonableness ¢f the
settlement in view of the substantial
litigation risks to both sides and
corresponding risk to the ratepayerxrs, if the
case were tried on its merits. Litigation
risk directly translates into financial risk
to be borne between ratepayers and
shareholders. "

51) The first paragraph under Findings of Fact on page 184 is
modified to state:

"In our findings regarding the adequacy of
the settlement we have made specific findings
on all material issues. We do not believe it
necessary to make separate findings on every
paragraph in the Settlement Agreement and the
Implementing Agreement."

52) The word "would" in the first full sentence on page 185 in
Findings of Fact No. 4 is modified to read "could~.

]
i .

12
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<
$3) The word “"would"” in the third sentence in Finding of Fact

No. 5 on page 185 is modified to read "could".
54) Finding of Fact No. 5A is added to state:

“There are substantial litigation rxisks to

both the DRA and PGSE, and corresponding

risks to the ratepayers, in going to hearings

on these issues and it is reasonable to

approve a settlement which appropriately "
balances this xisk.*

IT IS FURTHER ORDERED: |

1. Rehearing of Decision No. 88-12-083, as modified
herein, is denied.

2. The Executive Director shall cause a corrected
decision to be published in this proceeding, incorporating the
changes ordered above.

This ordexr is effective today.

. Dated March 22, 1989, at San Francisco, California.

G. MITCHELL WILK
President
FREDERICK R. DUDA
STANLEY W. HULETT
JOHN B. OHANIAN
Commissioners

Commissioner Patricia Eckert,
present but not participating

l CER‘HFY*THAT THIS- DECISICN
., "~ WASAPPROVED- BY THE ABOVE

| comﬁtls*‘ro\:.zns TOD/},Y =

A )
=L /
-
'l w ﬂ ':v/
Victer Wms..er, Executive Diractor

f%
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Decision 88-12-083 December 19, 1988
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF *CALIFORNIA

Application of Pacific Gas and
Electric Company, for Authorization
to Establish a Rate Adjustment
Procedure for Its Diable Canyon
Nuclear Power Plant; to Increase
Its Electric Rates to Reflect the
Costs of QOwning, Cperating,
Maintaining and Eventually
Decommissioning Units 1 and 2 of the
Plant; and to Reduce Electric Rates
Under Its Energy Cost Adjustment
Clause and Annual Energy Rate to

. Reflect Decreased Fuel Expenses.

Application 84=-06-014
(Filed June 6§, 1584;
amended December 21, 1584)

Application £5-08-025.

And Related Matter.
' (Filed August 12, 1985)

)
)
")
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

(See Appendix A for appearances.)
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OPINION

I. Susmary of Decision

PG&E seeks to have the $5.5 billion cost of constructing
its Diablo Canyon nuclear power plant included in rate base. The
Commission’s Division of Ratepayer Advocates (DRA) asserts that
only $1.1 billion of those costs were prudently incurred and the
balance of $4.4 billion should be disallowed. The Attorney General
(AG) and others support the DRA. After four years of preparation
for trial PG&E, the DRA, and the Attorney General (the proponents)
agreed o a settlement under which Diablo Canyoen costs are excluded
from rate base and are recovered over a period of 28 years under a
method called performance based pricing. This decision approves
and adopts the settlement. The DRA and the AG estimate that the
revenue to be received by PG&E from the settlement over the term of
the agreement is equivalent to a $2 billion rate base disallowance.
The settlement provides that ratepayers pay only for power produced
by Diablo Canyon at an escalating price determined by a formula
tied to the Consumer Price Index. All costs of the operation of
Diablo Canyon are paid by PG&E. The operating risks of the plant
are shifted from the ratepayers to the utility and its
shareholders. Opponents of the settlement argue that this shift of
risk and pricing give PGLE an incentive to disregard safety to
maximize profits. The decision finds the opposite to be morxe
likely because the risks of a safety violation plant shut down are
expensive and fall on PG&E, not the ratepayers.

The primary assumption supporting the $2 billion
equivalent disallowance is that over its term Diablo Canyon will
operate at a 58% capacity factor.

This assumption is based on our belief that substantial
evidence has been presented which supports the‘thedrY'that'Diablo
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decisions. The net change to 1989 revenue requirements is an
increase of $284,212,000. .

II. Xotxpduction

L]

A. Overviww of the Diablo Canyon
Muclear Power Plant Project

~he Diablo Canyon Nucleaxr Power Plant (Diablo Canyon) is
located on the California ¢oast in San Luis Obispo County,
approximately haliway between San Francisco and Los Angeles. The
power plant consists of two nucleaxr powered pressurized water
reactor (DWR) units. Unit 1 is capable of producing 1,084
megawatts of electricity (MWe), and Unit 2 i3 capable of producing
1,106 Mwe.

When Pacific Gas and Electric Company (PG&E) announced
the project in February of 1963, Unit 1 was expected to go into
commercia). operation on May 1, 1972 at a cost of $162,270,000.
Unit 2 was expected to go inte commercial operation in the summer
of 1974 at a cost of $157,400,000.

Unit 1 began commercial operation on May 7, 1988,
followed by Unit 2 on March 13, 1986. 'The combined cost of both
units upon completion was $5.518 billion. PGE filed these
applications requesting that the entire $5.518 billion be included
in its rate base. The DRA opposed on the ground that approximately
$4.4 billion of those costs were imprudently incurred. The
Attorney Genexal of the State of California (AG) and othex
intexvenors also opposed. After four years of preparation the
matter was set for hearing on June 27, 1988; on June 27 PGSE, the
DRA, and the AG anncunced a settlement and sought Commission
approval. Public hearings were held before Administrative Law
Judge (ALJ) Robert Barmett to determine if the settlement is in the
public interest. The adequacy of the settlement is the subject of
this decision.
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Canyon will operate .over the long term at a capacity factor similar .

to the average operational capacity realized by other large scale
nuclear power plants in the United States.

Should the plant perform poorly, under the settlement
PGSE is provided a minimum guarantee, known as a £looxr payment,
which assures it will receive revenue based on the prices set in
the settlement agreement at a 36% capacity factor. To¢ the extent
PGSE receives floor payments it must repay them from 50% of its
Diablo Canyon revenue when operating over 60% capacity. Should
PGSE fail to repay the floor payment by the texmination of the
agreement for whatever cause, the Commission retains the discretion
to order a partial refund.

The settlement provides for a three person safety
committee to review PG&E’s adherence to safety standaxds at Diablo
Canyen to be funded by PG&E and charged to the ratepayexs. The
initial budget is $500,000 a year, which escalates over time in
proportion to the escalation ¢f the price ¢f Diablo Canyon
electricity. There was strong oppoesition to the formation of the -
committee on the grounds that: ‘

i. the NRC preempts safety regulation,

ii. the committee has no enforcement powers and

iii. the committee is a sham and is merxely an
attempt to appease the public’s safety
concerns.

The decision finds that PG&E has a strong incentive to
operate safely and that the safety committee, when properly
staffed, should render worthwhile service.

The decision finds that this Commission cannot fix the
price paid for Diablo Canyon power for 28 years and have that price
bind future Commissions. However, after carefully weighing the
evidence presented we have concluded that the settlement is in the
public interest. We expect future commissions will uphold and
implement it, as they would any of our traditional ratebasing
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decisions. The net change to 1989 revenue requirements is an
increase of $284,212,000.

.

IX. JIntroduction

A. Overview of the Diablo Canyon
Nuclear Power Plant Project

The Diablo Canycn Nuclear Power Plant (Diable Canyon) is
located on the California coast in San Luis Qbispo County,
approximately haliway between San Francisco and Los Angeles. The
power plant consists of two nuclear powered pressurized water
reactor (PWR) units. Unit 1 is capable of preoducing 1,084
megawatts of electricity (Mwe), and Unit 2 is capable of producing
1,106 MWe.

When Pacific Gas and Electxic Company (PG&E) announced
the project in Febmary of 1963, Unit 1 was expected to go into
commexcial operation on May 1, 1972 at a cost of $162,270,000.
Unit 2 was expected to go into commercial operation in the summer
of 1974 at a cost of $157,400,000.

Unit 1 began commercial operation on May 7, 1985,
followed by Unit 2 on Marxch 13, 1986. The combined cost ¢f both
units upon completion was $5.518 billion. PGAE filed these
applications requesting that the entire $5.518 billion be included
in its rate base. The DRA opposed on the ground that approximately
$4.4 billion of those costs were imprudently incurred. The
Attorney General of the State of California (AG) and other
intervenors also opposed. After four years of preparation the
matter was set for hearing on June 27, 1988; on June 27 PG&E, the
DRA, and the AG announced a settlement and sought Commission
approval. Public hearings were held before Administrative Law
Judge (ALJ) Robert Barnett to determine if the settlement‘is‘in the
public interest. The adequacy of the settlement is the subject of
this decision. a B
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PGSE applied to the CPUC in 1966 for a certificate of
public convenience and necessity (CPC&N) to build and operate
Diablo Canyon. Public hearings were held after which a CPC&N was
issued for Unit 1 in November 1567, and for Unit 2 in March 1569.
The CPC&N was issued as an interim license pending receipt oI a
construction permit from the Atomic Energy Commission (AEC).l

PG&E applied to the AEC for a construction permit Zox
Unit 1 in early 1967. In January 1968, the AEC staff issued its
Safety Evaluation Report (SER)2 concluding that the construction
permit should be granted. The Atomic Safety and Licensing Board
(ASLB)3 conducted mandatory hearings on the construction pexmit
application and issued a favorable decision for Unit 1 in April
1968. The plant was designed to withstand a magnitude 6.75
(Richter Scale) earthquake.and ground acceleration in excess of ¢
double design acceleration of 0.4g. Construction began on Unit
in June 1968.

In mid-=1968, PG&E submitted its ¢onstruction permit
applicatiori for Unit 2. The application review process for Unit 2 .
was somewhat simplified by the resolution of seismic and site

1 The AEC became the Nuclear Regulatory Commission (NRC) in
1975. The twe terms are used interxrchangeably thrxoughout this
decision. The NRC is responsible for regulating the construction
and operation of nuclear power plants operated by public utilities.
The NRC establishes safety criteria and requirements and reviews
proposed plant designs to assess compliance.

2 The SER is the report prepared by the AEC/NRC staff after they
have reviewed a utility’s application for a construction permit and
operating license. This report is usually supplemented by the
staff during the review process. The SER reflects the NRC’'s view
of the status of the safety issues. :

3 The ASLB is a three member administrative law judge panel
employed by the NRC to hear licensing cases. The ASLB conducts
public hearings on all construction permit applications and
contested operating license applications.




A.84-06-014, A.85-08-025 ALJ/RB/fs/pds*

suitability issues during the Unit 1 review. The AEC staff issued
its SER in November 1969, and hearings were held in January 1970.
After the hearings on Unit 2 had c¢oncluded, the Scenic Shoreline
Preservation Conference, Inc. (SSPCI) moved to reopen the
proceedings alleging that new geological, seismological, and
seismic design information cast doubt on the suitability of the
Diablo Canyon site.® sspcr proposed that the location and
orientation of several 1569 earthquake epicenters in the Diablo
Canyon area indicated the potential for seismic forces greater than
those anticipated by PGIE.

The Unit 2 construction permit proceedings were reopened
in August of 1970 to further examine those geclogical issues. The
AEC staff, and the AEC’s consultants on geology and seismology, the
United States Geological Survey (USGS), and the United States Coast
and Geodetic Survey (USC&GS), respectively, and the ASLB deemed the
new information to be insufficient to indicate any problem with the
site. In December 1570, the ASLB authorized the issuance of 2
Construction Permit for Unit 2. Construction began in 1971. When
the Preliminary Safety Analysis Repoxt (PSAR) for Unit 2 was
submitted to the AEC in 1968, the phasing of Unit 2 was set at 26
months behind the Unit 1 schedule.”

When Diable Canyon was chosen as a possible site, PGLE
conducted initial geoseismic inwestigations of the area. This work
included preliminary geological studies by PGLE’s geologist,

4 The building of Diable Canyon was not without critics.
Intervenors participated in nearxly every step of Diablo Canyon’'s
licensing process. The intervenors contested 76 separate’ issues in
15 AEC/NRC hearings.

5 The PSAR is required to be submitted by the utility to the
AEC/NRC as part of the construction permit application process.
The PSAR contains, among other things, a description of the plant
design criteria and its safety features, and a description of the
site suitability for a nuclear power plant.
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Mr. Massimo Micheli, and two consulting geclogists, Mr. Elmer
Marliave and Dr. Richard Jahns. Dr. Hugo Benioff and Dr. Stewart
Smith were hired as consultants by PG&E to evaluate the seismology
of the site. Meanwhile others, for othexr purposes, were also
examining the geology near the site. Looking for oil, tweo Shell
Oil Company geologists discovered fault lines about 2 to 4 miles
offshore of Diablo Canyon. The discovery was made in 1969 and came
to be known as the Hosgri Fault. The importance of the discovery
was critical because it put into question the location of a
magnitude 7.3 earthquake which occurred in 1927. Prior to 1870
most scientific literature located the 1527 earthquake some

€0 miles southwest of Diablo Canyon, but there were other opinions.

In 1971, the discovery of the Hosgri Fault was made
public. PG&E learned of the fault from its consulting geologists
in 1972. 1In time, the AEC and the USGS became concerned about the
safety of the plant in the event of a nearby earthquake in excess
of the original plant earthquake design basis of magnitude 6.75 and
ground ac¢elexation in excess of the double design acceleration of
0.4g. As a result of these seismic concerns, the NRC required PG&E
to reanalyze the plant using an earthquake design basis magnitude
of 7.5, and a ground acceleration of 0.75¢g. The seismic redesign
of the plant, and the plant modifications took until 1981 to
complete.

During this periocd, there were other changes in
regqulatory requirements. New regqulations on fire protection were
imposed as a result of the 1975 fire at the Tennessee Valley
Authorxity‘’s Browns Ferry Nuclear Power Plant. In addition, in
March 1979 the nuclear accident at Three Mile Island (TMI) occurred
and caused the NRC to issue a massive number of requlatory -
requirements. TMI modifications alone caused a two-year licensing
delay at Diablo Canyon. ‘ '

In September of 1981, after the completion of the Hosgri
and TMI modifications, the NRC granted PGSE a low power operating
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license for Unit l. Shortly thereafter the so-called mirror image
error (discussed in Section IXI.D) was discovered. As a result,
the NRC mandated an Independent Design Verification Pro&ram (IDVP)
for the project, which required PGLE to prove to the NRC that the
design of the plant was safe. This program started in 1982 and was
substantially completed by the end of 1983.

On November 8, 1583, the NRC partially reinstated the low
power operating license to allow fuel loading of Unit 1 and
pre-criticality testing. In April 1984, the NRC completed the
reinstatement of the low power operating license and allowed PGLE
to conduct tests at up to 5% of rated power. In August 1584, the
NRC authorized issuance of a full power operating license fox
Unit 1. Unit 2 received a low power operating license in April
1985 and a full power operating license in August 1985.

Unit 1 entered commercial operation on May 7, 1985,
followed by Unit 2 on March 13, 1386. The combined cost of both
units upon completion was $5.518 billion. '

B. Rrocedura) Histoxry

This case is now before us to determine whether the
proposed settlement agreement entered into between PG&E, the DRA,
and the Attorney General, hereinafter the "proponents”, is
reasonable in light of the whole recoxd, consistent with law, and
in the public interest. (Rule 5l.l(e).)

PG&E filed these applications to increase rates to
reflect the cost of owning, operating, maintaining, and eventually
decommissioning Units )l and 2 of Diablo Canyon in June 1984, and
August 1985, respectively. The processing of the applications was
to be handled in three phases. The first phase consisted of two
parts, Phase 1A and Phase 1lB. Phase 1A considered the expenses and
investment to be recognized f£for setting interim rates. Phase 1B
called for a more detailed investigation of the appropriate
expenses and investment to be recognized for interim rates, as well
as alternatives to traditional ratemaking. . Phase 2 was to consider
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the prudence of the investment in Diablo Canyon that the Commission
would allow for ratemaking purposes. Phase 3 was to copsider the
financial and ratemaking effects of the investment adopted in
Phase 2.

Decision (D.) 85=03-021 established an initial accounting
rate mechanism for Unit 1, which was to take effect upon the
commercial operation of Unit 1. This rate mechanism, which was
based upon a stipulation between PG&E and the DRA, established a
- tariff for recording the costs and fuel savings attributable to
Unit 1‘’s commercial operation. This initial tariff was intended to
be temporary, and was to remain in effect until the Commission
authorized an interim rate mechanism. This initial rate mechanism
provided for protection against overcharges to customers, and
underrecovery by PG&E. A tariff clause and two accounts were set
up: the Diablo Canyon Adjustment Clause (DCAC); the Diablo Canyon
Adjustment Account (DCAA), and the Diablo Canyon Interim Adjustment
Account (usually termed the DCIA). The DCAC permits an interim
rate increase for certain costs, subject to refund. The DCAA is a
balancing account which accrues the difference between the costs of
Unit 1 and revenues billed undex the DCAC rate. The DCIA is a
balancing account which accumulates the intexim amount of fuel
savings associated with the operation of Unit 1.

Hearings were held in 1985 to determine a permanent
interim rate mechanism for Unit 1. In D.85-12-085, we granted PG&E
an interim rate increase of $54.2 million to cover the operating
and maintenance expenses for Unit 1. In addition, we allowed PG&E
£0 retain any net fuel cost savings resulting from the operation of
Unit 1. All of the revenues collected and fuel savings realized
were subject to refund pending our final decision in connection
~with these applications. A similar rate mechanism was adopted for
Unit 2 by D.86-01-054.

‘ ' In D.86-06-~079, the Diablo Canyon Rate Case Account
(DCRCA) was established as a deferxed debit account to accrue
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PG&E’s rate case expenditures for these proceedings beginning June
1986 until completion of the case. The reasonableness of such
expenditures was to be determined at a later date.

During the summer and f£fall of 1986, we held the Phase 1B
hearings on interim rates for Unit 2 plus hearings on issues of
noninvestment related expenses, ¢alculation of fuel cost savings,

' cogeneration and geothermal fuel savings, DCAA treatment, and
decommissioning expenses. In D.87-03-029, we addressed the issue
of decommissioning, and authorized PG&E to increase rates by $53.2
million per year to cover the costs of decommissioning Units 1
and 2.

In D.87=10-041, we denied further interim rate relief to
PG&E, but authorized booking for later recovery reasonable
noninvestment expenses f£or the plant of up to $157 million
annually. Further hearings were ordered to review the
reasonableness of this amount. Prior to the hearings, PG&E and the
DRA stipulated to (l) the reasonableness of the amounts for
noninvestment c¢osts that should be booked to the DCAA since the
beginning of commercial cperation of the plant in May 1985 through
December 1987; and (2) an estimate of the noninvestment costs for
test year 1988. This stipulation was approved in D.88-03-067.

Subsequently, in D.88-05-027, we orderxed that the
noninvestment costs of the plant be moved from the DCAA to base
rates covering PG&E’s electric service operations. We also
authorized PG&E to increase rates by $147.4 million which, when
added to the $54.2 million rate increase granted by D.85-12-085,
would recover estimated noninvestment costs f£or the Diablo Canyoen
plant for test year 1988. We also authorized continued booking to
the DCAA of $472.9 million in interim rates, representing fuel
savings attributable to the operation of Diable Canyon.

When the settlement was announced, we were scheduled to
begin the hearings in the reasonableness phase (Phase 2) of the
Diablo Canyon rate case. As a result of the ptcposed settlement,
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the proponents jointly moved for an indefinite continuance of
Phzze 2 and for the establishment of a schedule for Commission
consideration of the proposed settlement. That motion was granted:

IXI. Background

In preparation for trial, PGLE filed moxre than 9,300
pages of testimony and about 150,000 pages of documentary evidence.
The DRA filed more than 22,600 pages of testimony and documentary
evidence. The facts set forth in this Background section were
culled f£rom that testimony and exhibits.

Some of the factors lead;ng to the development of nuclear
power plants in the 1960’s and 1970's included the increase in
demand for electricity by consumers, the reduction of utility
dependence on water runoff to operate hydrocelectric power stations,
air pollution control problems associated with coal burning plants,
the future availability of natural gas, and rising oil prices.
During this period, the AEC and the Congress encouraged the
building of auclear power plants to meet future electricity
demands. ,

Mest of the utility industry viewed a nuclear power plant
to be very similar in design to a fossil fuel plant with the
exception of the equipment needed for the nuclear steam supply
system (NSSS). 1In 1964, seven of the ten largest private utilities
in the United States provided their own architeci, engineer, and
construction manager (AE/CM) services on fossil fuel plants.

Before World War II, PG&E had designed and constructed thermal
generation stations. From 1955 on, with the exception of the
Humboldt Bay Nuclear Power Plant (HEBNPP), PG&E performed the role
of AE/CM on all 45 of its power plant projects.

PG&E gained nuclear experience through its involvement on
other nuclear projects. In 1951, PG&E and Bechtel Corporation were
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awarded a contract by the AEC to study the poébntial of using
nuclear fuel to generate electricity. In 1955, General Electric
and the Nuclear Power Group, Inc. (NPG), of which PGAE was a
membex, began work on Dresden 1 near Chicago. Dresden 1 was a

180 MW boiling water reactor. From 13953 to the late 1960’s,
sixteen PG&E engineexrs worked at NPG and at Dresden 1 on a
rotational basis. In 1956, PG&E announced plans for a 5 MW nuclear
plant at Vallecitos in California. The Vallecitos reactor was
operated for six years by PG&E. In 1958, PG&E participated with
approximately fifty other utilities to design and build a high
temperature gas cooled reactor, which became Philadelphia Electric
Company’s Peach Bottom Unit 1.

Plans for the 60 MW HBNPP were announced in 1958 by PG&E.
The Bechtel Corporation was the AE/CM, and General Electric
supplied the NSS§S. Construction began in 1960, and the plant began
commercial operation in 1963. This was the seventh commercial
nuclear power plant to be licensed in the United States. HBNPP
operated until 1976.

Also in 1958, PG&E was examining the feasibility of
siting a 325 MW nuclear power plant at Bodega Bay. This project
was abandoned after the discovery of an earthquake fault underneath
the proposed site. In 1963, PG&E announced plans to construct a
five unit nuclear power plant on the central California coast in
the Santa Maria Dunes region. The original propeosed site of this
plant was at Nipomo. The site was soon changed to Diablo Canyen,
north of Nipome, where the environmental impact was less
pronounced. PG&E began studying the geclogy of the Diablo Canyon
site in 1965.

B. Management '

During the construction of Diablo Canyon, the Board of
Directors (Board) of PG&E held regular monthly meetings, and
numerous special meetings. Over the cour;e'of construction,‘the
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Board met nearly 300 times. The Board had an Executive Committee
to act on important matters which arcse between Board meetings.

PGLE decided to be its own AE/CM on the project. Three
other utilities had designed and built their own nuclear power
plants during this same time period: American Electric Power, Duke
Power, and the Tennessee Valley Authority. Some ¢of the  other
utilities who were involved with nuclear power plants- during this
time peried, chose to do just their own engineering, while others
chose only to do their own construction.

PG&E’s Engineering and Construction Departments shared
the responsibility for managing the design and ¢onstruction of
Diablo Canyon until 1982. These two departments alternated the
lead role depending on the preponderance of the type.of work being
performed at the .time. The Engineexing Department was responsible
for the design and licensing of Diablo Canyon, while the
Construction Department was responsible for the actual
construction. This allocation of duties is often called the
functional form of organization, which is characterized by a
grouping together of all similar and related occupational
specialties, and a hierarxrchy of chain of command. The Engineering
Department of PG&E was organized along functional lines during the
design and construction ©f the plant under which the Civil,
Electrical, and Mechanical sub departments, working with their
counterparts in Design Drafting, prepared and supplied the design
for the portions of the plant related to their disciplines. The
Construction Department of PG&E was similarly structured.

The responsibility for the design and construction of
Diablo Canyon was delegated to¢ the vice presidents ¢f Engineering
and General Construction, the Chief Engineers, the Manager of
Station Construction, the Project Engineer, and the Construction
Superintendent. On a day-to-day basis, the Project Engineer and
the Construction Superintendent had the responsibility to
coordinate activities, and to report progress to their respective
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functional vice presidents and to senior management. When the need
arose, PGSE also used outside engineering consultants £or highly
complex engineering issues. -

The plant was divided into four systems Or areas: the
turbine building, the containment building, the auxiliary building,
and the intake structure. Each engineering discipline assigned a
Responsible Engineer for each system Or axea.

A number of different mechanisms were used f£or cost
monitoring and control of the project. The primary mechanism was
the General Manager Authoxization (GM), which is a request for
authorization of funds. The GM was used at the inception of the
project, and remained in use until 1982 when PG4E adopted a
different system for contxolling the project’s scope, cost, and
schedule. An approved GM was the authorization to take the
necessary steps to build the project. The initial expenditures for
Unit 1 were authorized in November of 1966, and for Unit 2 in
January of 1968. The Unit 1 GM originally authorized $162,270,000,
and for Unit 2, $157,400,000. Revised GMs for both units were
approved throughout the project. '

When the design of Diablo Canyon was started in the
mid-1960's, PGSE had in place engineering design procedures and
¢controls. Industry standards, such as the American Concrete
Institute (ACI) Building Code, the Institute of Electrical and
Electronics Engineers (IEEE) standards, and the American Institute
for Steel Construction (AISC) Code, were adopted and employed where
appropriate. With respect to the nuclear safety related components
the initial design for Unit 1 was carried out accorxding to
procedures prescribed primarily in Section IXI of the American
Society of Mechanical Engineers (ASME) Boiler and Pressure Vessel
Code. These standards were widely accepted by the nuclear industry
and by the AEC at that time, and they were incorporated in the PSAR
for Unit 1. These technical standards were supplemented over the
years by numexous procedural memoranda and dzrectzves. x

- 14 -
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In July 1969, following the publication by the AEC of the
proposed 10 CFR 50, Appendix B "Quality Assurance Criteria for
Nuclear Power Plants",6 PG&4E.amended its Unit 2 PSAR to include a
description of the quality assurance program that PG&E had
implemented to cover the design, engineering, and construction
activities for Unit 2. In November of 1969, PG&E established &
Quality Engineering Departmeat (QED). In 1970, PG&E issued its
"Quality Assurance Manual for the Design and Construction of Diable
Canyon Nuclear Power Plant - Unit 2", which was referred to as the
Red Book. The Red Book procedures were revised as the design and
construction practices evolved over the life of the project. 1In
1972, the QED became known as the Quality Assurance Department |
(QAD). In 1978, the Red Book, and othexr supplemental memoranda
became the basis for the issuance of the "Engineering Manual
Proceduxes”, also known as the Yellow Book.

The Construction Department was responsible for the tetal
management of the construction effort including: (1) determining

contract scope:; (2) locating qualified contractors; (3) bidding;
(4) evaluating, and awarding contracts; and (5) establishing a team
of on-site personnel to assist in day-to-day operations. The
actual construction activities were contracted out to several

contractors. The construction phase of Diablo Canyon covered the
geoseismic exploration and the placement of meteorological
monitering equipment, the preparation of the site, the physical

6 The AEC required a description of the quality assurance
program that was used in the design, fabrication, construction, and
testing of structures, systems, and components of the facility.

The criteria for the quality assurance program were set forth in .
Appendix B of 10 CFR 50 which defines quality assurance as "...all
those planned and systematic actions necessary to provide adequate
confidence that a structure, system, Oor component will perform |
satisfactorily in service." :
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construction of the plant, the setting and installation of the
mechanical and electrical equipment, the installation of the wiring
and piping systems, and preoperational testing and startup.

C. The Hosgri raglt and ‘

PG&E’s initial geoclogic investigation of the Diablo
Canyon site was carried out by its Department ¢f Engineering
Research between March and June 1965. After it was decided that
the site eppeared suitable from a geological and marine standpoint
PG&E hired a consulting geologist, Mr. Elmer Marliave, formerly the
Chief Engineering Geologist for the California Department of Water
Resources, to provide preliminary recommendations on the geology of
the area, and to plan a program of geologic exploration.
Mr. Marliave’s preliminary conclusion was favorable, and he
proposed a program of staged exploration to rule out any geologic
or seismic hazards. As part of this program, it was suggested that
mapping of the geclogy ¢f the proposed site be undertaken.

From June 1965 to December 1965, Mr. Marliave, along with
PG&E’s in house geologist, Mr. Micheli, studied the site. PGiE’s ‘
plan was to have Mr. Micheli produce a geologic map and repor:z of
the site, and to have Mr. Marliave evaluate whether or not the site
was free of geologic hazards. Mr. Micheli prepared his report and
concluded that there were no apparent geological conditions which
would preclude the construction of a nuclear reactor at Diablo
Canyon. Mr. Marliave, after discussing the results of
Mrc. Micheli’s report with him, stated that he found nothing that
would cause him to change his original opinion as to the geologic
suitability of the site.

Dr. Richard Jahns, the Dean of the School of Earth
Sciences at Stanford University, was retained by PG&E in October of
1965 to conduct an independent investigation of the site and %o
make recommendations on the site suitability. After examining the
site, he expressed a preliminary opinion that the site could be

- 16 -
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regarded as feasible for a nuclear plant location, but recommended
that there be detailed geologic mapping in order to make a firm
judgment. Later, Dr. Jahns recommended a trenching program. These
trenches were dug, and after a thorough examination and napping of
the trenches, Dr. Jahns stated that he was satisfied with the site.
In. his final report dated December 5, 1966, he found the site to be
feasible and suitable for the proposed use.

During a site inspection trip in late 1966, a previously
mapped fault in the sea cliff area fronting the Diable Canyon site
was of concern to the USGS representative. Dr. Jahns was of the
opinion that this fault was inactive and therefore not of any
concern. After further investigation, he c¢concluded that the
possibility of fault-induced permanent ground displacement beneath
the site during the useful life ¢f the plant was sufficiently
remote to be safely disregarded.

In September 1966, PG&E submitted a Prelxmxnary Site
Report (PSR) to the AEC. This report included a brief description
of the geology ancd seismology ©of the site, and a discussion of
Dr. Jahn’s proposed trenching program for Unit 1. As & result of
the AEC’s review of the PSR, the AEC arranged fox the USGS to
observe both the Unit 1 and 2 trenching.

In Octobexr 1966, Dr. Hugo Benioff and Dr. Stewart Smxth
were retained by PGEE to carry out a seismological study of the
site.7 PG&E’s objective was to obtain an historical summary of
earthgquake activity in the immediate vicinity of the reactor site
and in adjacent areas where a distant earthquake might be expected
to produce secondary effects at the site, and to obtain an estimate
of the size of the earthquakes that might occur in the region

7 Dr. Benioff was a world renowned seismologist and was a !
Professor at the Califormia Institute of Technology. Dr. Smith had
been a student of Dr. Benioff, and was an Associate Professor of
Geophysics at the California Institute of Technology.-
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during the lifetime of the reactor. Drs. Benioff and Smith’s sctudy
was included by PG&E in its Diablo Canyon Unit 1 PSAR.

- The PSAR for Unit 1 was filed with the AEC in January
1967. The PSAR contained PG&E’s analysis of its initial geoseismic
siting studies, along with descriptions of the various operating
systems of the plant. The geology and seismology portions of the
PSAR included a geology report by Dr. Jahns, a geology report by
Mr. Marliave, a geology report by Mr. Micheli, and a seismology
report by Drs. Benioff and Smith. These reports generally
concluded that the plant site was located in an area of low
seismicity, and that from the standpoint of geology and sexsmxc;ty
the site was suitable. The geology report concluded that no active
faults were present beneath the site. PG&E did not conduct any
offshore studies of the area. X

In order to design Diablo Canyon, PG&E had to determine
the maximum earthquake that could affect the plant. PG&E’s
evaluation of the maximum earthquake that could cause ground
shaking at the plant site was based on two premises: (1) that
primary earthquakes c¢ould occur on the San Andreas and Nacimiénto
fault zones with magnitudes of 8.5 and 7.25, respectively; and
(2) that an aftershock originating on an existing fault would have
magnitudes ranging up to about 7.5 and could produce surface
faulting along existing faults. Aftershocks occurring away from
existing faults would have magnitudes ranginq up to about 6.75.
Given the absence of any identified faults in the immediate
vicinity of the Diablo Canyon site, PGLE determined that the .
maximum ground acceleration would result from a San Andreas
aftershock, centered beneath the plant at a depth of 12 miles. The
‘highest potential acceleration under such a scenario would be 0.29g.
The design oxr operating basis earthquake was calculated to be' a
magnitude of 6.75. Thus, in the PSAR, PGSE proposed a design
earthquake accelezation of 0.2g and a double—design.atandard for
safety equipment of 0 4g. o (
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PG&E’s geologic and seismic package was presented to the
Advisory Committee on Reactor Safeguards (ACRS—)3 which |
recommended final .approval of the site. The construction permit
for Unit 1 was issued by the AEC on April 23, 1968.

The PSAR for the Unit 2 construction permit was filed in
June 1968. Except for the data on Unit 2 trenching to evaluate the
potential of surface faulting, no additiconal geological or seismic
information was provided. The ACRS issued a favorable report for
Unit 2 and public hearings were held in January 1970 before the
ASLB.

In April 1970, the SSPCI filed a request to reopen the
hearing record based on new geological and seismological
information relating to an apparent offshore earthquake fault
trending in a northeasterly direction to the southwest of the
Diablo Canyon site. This fault was hypothesized on the basis of an
apparent alignment of a series of earthquakes which occurred
offshore of the Diable Canyon site in 1969 and 1970. The Unit 2
hearing was reopened to receive this evidence. The ASLB concluded
that the considerations raised by the SSPCI were already accounted
for in the original seismic des;gn. The Atomic Safety and
Lxcensxng Appeal Board (ASLAB) conasidered the seismic gquestion
on appeal, but rejected the intexvenors’ evidence of an offshorxe
fault as speculative, and not supported by the record. The AEC
issued a construction permit for Unit 2 in December 1370.

8 The ACRS is a 15 member committee which advises the NRC
Commissioners on licensing and safety matters. The ACRS conducts a
mandatory review of each utility application to the NRC for a
construction permit and operating license.

9 The ASLAB is a three member administrative judge panel
employed by the NRC to hear appeals from decisions by the ASLB.
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In the mid-1960’s, two Shell 0Oil Company geologists,
Hoskins and Griffiths, found faulted strata about 2 toO 4 miles west
of the Diablo Canyon site based upon offshore seismic reflection
profiles. A description of the fault was published in an
Association of Petroleum Geologists memoir made public in January
of 1971. The so-called Hosgri Fault, named after the two Shell
geologists who discovered it, is in excess of 90 miles in length
and extends approximately from Point Pledras Blancas south to the
vicinity of Point Arguello. The fault trends in a noxthwest-
southeast direction roughly parallel to the central California
coastline. Douglas Hamilton, a PG&E geological comsultant, became
aware Of the memoir in Qctober 1972, and notified PGEE ¢f the
existence of the fault. Prior to the filing of the Final Safety
Analysis Report (FSAR),lO PG&E did not perform any offshore
studies or any other technical work to assess the magnitude of a
postulated earthquake that could be generated by the Hosgri Fault.
PGSE did, however, include a description of the Hosgri Fault in its
July 1973 FSAR. After submission of the FSAR, the NRC requested
additional geclogic information on the sourxce of a 7.3 magnitude
earthquake that occurred offshore of the plant site on November 4,
1627, as well as additional information related to faulting and
gseismicity in the area of the plant. Shortly thereafter, the USGS
carried out an extensive offshore seismic reflection survey that
included the area offshore from Diablo Canyon. In November 1973,

10 The FSAR is required to be submitted by the utility to the NRC
as part of its operating license application. The FSAR contains,
among othexr things, a description of the facility, its design basis
and limits of operation, and a safety analysis of the structures,
systems, and components, and of the facility as a whole. The FSAR
also contains a description of the managerial and administrative
controls to be used to assure safe operation, including a
description of the operational quality assurance program.

. C =20 -
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the USGS confirmed a northwest trending fault dislocation about two
miles offshore from the site. \

In November 1973, PG&E commissioned a limited offshore
© survey just offshore from the plant site. This survey was
conducted in December 1973, and was followed by additional PG&E
offshore surveys in May, July, and September of 1974, resulting in
amendments to the FSAR. The amendments described the geology of
the Hosgri Fault and presented evidence suggesting limited, local
movements along the fault, which within the meaning containea in 10
CFR 100, Appendix A, was a "capable" fault. During this time
period, PG&E maintained that its design was adequate despite the
Hosgri TFault.

In August 1974, the USGS released its report on the
results of its offshore studies. The USGS concluded that the
Hosgri Fault was 2 to 4 'miles offshore from the site, extended for
90 miles, was active, and showed signs of laterxal offset. In
November 1974, the NRC requested PGLE to reevaluate the plant’s
seismic capa.bilitiés basad on a new maximum ground acceleration of "
0.5g. In January 1975, the USGS concluded that an earthquake equal
to that of 1927 could occur near Diablo Canyon. Such a quake, with
a magnitude exceeding 7.0, would cause the ground motion level used
at Diablo Canyon of 0.4g to be inadequate.

Additional uncertainty about the Hosgri Fault was created
in April 1975, when a geology student at California Polytechnic
University, $an Luis Obispo, William Gawthrop, suggested that the
1927 earthquake might have occurred on the southern end of the
Hosgri Fault, and that other faulting may have occurxed in the
recent geological past. '

The uncertainty over the seismic design basis of the
plant was resolved in April 1976, when the USGS released a report
on the relationship of the Hosgri Fault to past earthquakes and
other local faults. This report stated that the Diablo Canyon site
was located on the Hosgri Fault zone, and that the design basis

* .
0
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earthquake for the reactor site should be a magnitude of 7.5. The
NRC accepted the assessment of the USGS. PG4E was told.to redesign
the plant using a postulated magnitude 7.5 earthquake ogccurring on
the Hosgri Fault, with a ground acceleration of 0.753. Since this
position specified only general regulatory criteria for the
postulated earthquake on the Hosgxi Fault, a consensus on the
detailed criteria to be used to evaluate the structural capability
of the plant had to be agreed upon. PG&E began a lengthy exchange
with the NRC to arrive at precise criteria and methodologies to be
used in evaluating the plant‘s structures, systems, and components.

PG&E submitted its proposed evaluation criteria to the
NRC in July 1976. In September 1976, PG&E met with the NRC and
reached initial agreement on some of the criteria. In February
1977, the staff of the NRC accepted the remaining criteria to be
used in the evaluation of all major plant structures. However, the
ACRS raised questions about the evaluation criteria. Final
agreement on the criteria for the plant’s seismic design and
evaluation methodology was reached in July 1978 when the ACRS
issued a favorable letter of approval.

ASLB hearings were held in late 1978 and early 1979 on
the seismic safety issues of credible earthquakes ¢n the Hosgri
Fault, ground motion, and the response of the plant to ground
motion. These issues were the subject of continuing challenge by
intervenors. On September 27, 1979, a favorable decision with
respect to seismic issues was issued by the ASLB.

Meanwhile, the accident at TMI occurred on March 28,
1979. At the time of the TMI accident, Unit 1 was essentially
complete and awaiting a license. TMI had immediate regulatory
repexcussions for Diablo Canyon because on May 21, 1979, the NRC
imposed a morxatorium on the issuance of new~operatlng licenses.
Additional delay was caused by intervenors who requested further
hearings on xssues related to the TMI acc;dent.‘

- 22 -
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Right after the TMI accident, PG4E formed a study group
to study the TMI problem and consult with Westinghouse go-discuss
its implications. PGSE alsc met with other utilities who werxe in
the same boat as PGSE, i.e. those utilities who had almost
completed their plants but had not received an operating license.

The initial findings from the NRC’s investigation into
the TMI accident were issued in the form of NRC bulletins which
required operating plants to implement procedures to prevent the
sequence of events that had occurred at TMI. In July 18739, PGaZ
submitted a response to the NRC as if Unit 1 was an operating plant
which proposed various actions it would undertake to address the
concerns raised by the TMI accident. PGIE’'S management urged. the
NRC to treat Diablo Canyon as a completed plant s¢ that the new TMI
requirements would not delay the startup of the plant. The NRC did
net do s80.

In September 1979, the NRC decided to resume licensing on
a limited basis for plants that did not have contested licensing
hearings. The licensing moratorium was fully lifted in February ‘.
1980. However, the NRC did not provide any guidance on how and to
what extent TMI-related issues could be raised and litigated in the
hearing process. Although the ASLB rendered a favorable decision
on September 27, 1979, the non-seismic safety and environmental
issues, which were those relative to TMI, were deferxred. PG&E, to
no avail, petitioned the NRC to authorize Diablo Canyon’s license
on the grounds that the TMI-related matters were generic safety
issues applicable to all plants and that the ASLB’s review of the
TMI issues was not a prerequisite for licensing.

In Janvary 1980, the NRC staff issued its report on TMI..

The NRC staff prepared a revised list of TMI licensing requirements
which was issued as NUREG-0694 in June 1980. At the same time, the
NRC Commissioners issued their policy statement providing guidange
on the litigation of TMI issues. The intervenors were successful |
in obtaining additional‘hearings on issues}related‘td the TMI

0
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accident which resulted in another review extending to September
1981. .

The Commissioners’ Statement of Policy that accompanied
NUREG-0694 required utilities to file a separate request for a
low=-power license if they had met only those NUREG-0694 items
necessary for fuel loading and low power testing. The effect was
that utilities had to submit separate applications for low power .
and full power licenses. Thus, in July 1980, PG&E filed a motion
with the ASLB requesting a license to load fuel and conduct low
power tests. This motion was opposed by then California Governor
Jerry Brown and other iatervenors.

The NRC staff issued its SER supplement in August 1980,
which concluded that PGLE had met the recuirements of NUREG-0694.
In addition, the staff took the position that the issues raised by
the intervenors were not relevant to the low power operation of
Diable Canyen. In July 1981, the ASLD issued a decision in favor
of PG&E, which authorized the NRC to issue a license for fueL
loading and low power testing up to 5% of rated power. On
September 22, 1581, the low power license was issued. Immediately
after the low power license was issued, PG&E began final
preparations for fuel loading of Unit l. On September 27, 1981,
PG&E discovered a diagram erxor and voluntarily stopped fuel
loading. The discovexy of the diagram erxor raised a new and
complex regulatoxy challenge.

D. The Mixror Image Error,

the Design Verification Program,

and Project Completion

 Shortly after the NRC issued a low power operating

license for Unit 1, PG&E discovered an error in the seismic.
analysis of systems supported from the annulus structure in the
containment building, cémmonly referred to as the mirror image .
error or the diagram error. (The annuyus structure is a steel
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frame extending around the inside ¢f the containment shell which
supports equipment and piping for the NSSS.)

The mirror image erroxr occurred-as a result of PG&E’s
transmitting a set of unverified and unlabeled drawings of the
Unit 2 containment geometry to Blume and Associates for seismic
analysis of the response spectra. Although the drawings were not
labeled, Blume and Associates correctly interpreted that the
drawings were for Unit 2. However, Blume and Associates mistakenly
believed that Unit 1 and 2 were aligned in the same way, i.e., they
assumed that both units had all components facing in the same |
direction. Blume and Associates performed its seismic analysis for
Unit 1 on this basis, and returned the information from this
analysis to PG&E labeled as applicable to Unit 1, when in fact the
analysis was really applicable to Unit 2. PG4E accepted the
analysis as representing Unit 1, and knowing that the units were
mirror image units, flipped the diagrams to be applicable to Unit
2. As & result, the seismic analyses for Both units were ‘.
incorrect.

The engineexr who initially suspected the mirror image
error informed his supervisor of his concexrns on Septembexr 22,
1981. After further investigation, on September 27th the NRC
Resident Inspector was advised of the problem and fuel loading was
suspended. After notifying the NRC of the error, PG&E hired
Robert L. Cloud Associates, Inc. (Cloud) to‘investigdte the error
and make recommendaticns concerning a program to review the design
control between PG&E and its seismic consulzants, and to provide
assurance that there were no safety significant exrors in the
seismic design of Diablo Canyon. PGSE also initiated its own in
house engineering design review.

The initial xeview of the design exrer was performed by
Cloud. In Novembex 1981, Cloud preliminarily concluded that the
safety of the plant had not been compromisecd by the diagram error,

1 ’ | 3
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although additional design exrors had been discovered as a result
of the review. These results were presented to the NRC.

The NRC requested Brookhaven National Laboratories (BNL)
to perform a technical audit of the potential impact of the diagtam
error on the containment annulus area. After reviewing the design
process, BNL suggested that the design audit process should be
extended to portions of the plant that were not directly affected
by the diagram exror. The review was eventually expanded to
include the design of all Class I electrical and mechanical
ecuipment, instrumentation, HVAC systems, and piping and pipe
supports. In another BNL xeport, BNL concluded that various errors
had been made as early as the original design analysis, and
recommended that all pipe support designs be reevaluated.

Previously, in October of 1981, the NRC had its staff
conduct an onsite review of the Diable Canyon design control
process at the offices of both PG&E and Blume and Associates. The
NRC staff found that PG&E’s quality assurance program (QAP) did not
effectively control the review and approval of design information
passing between PG&E and Blume and Associates and that the design
work by Blume and Associates had not been covered by a QAP prior to
July 1978. ‘ ‘

The NRC suspended the operating license for Diablo Canyen
on November 19, 1981, and mandated that PGLE develop an Independent
Design Verification Program to review the design of all safety-
related structures, systems, and components. The IDVP was the most
comprehensive verification of a nuclear power plant design ever
undertaken in the history of the nuclear power industry.

The IDVP was done in two phases. In December 1981, PGSE
proposed to the NRC a review program for Phase 1. Phase 1 was to
address what had to be done priox to fuel ;oading, and required a
design verification of all pre-June 1978 seismic related service
contracts utilized in the design process for safety related
structures, systems, and components. The-cpntractors who would be |

i
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" doing the Phase 1 review were Cloud, Teledyne Engineerxring Services
(Teledyne), and R. F. Reedy, Inc. (Reedy). It was proposed that
Cloud was to be the program manager of the IDVP, who was
responsible for directing the review effort and reviewing all
seismic design activities. Teledyne was to assist in the
vexrification work and to review and audit the program and
methodology employed by Cloud. Reedy was to perform the quality
assurance audits.

In January 1982, a program description was presented to
the NRC for the review work to be completed in Phase 2. Phase 2
was to cover the work that had to be completed prioxr to operation
above 5% power. This entailed a design verification of
(1) nonseismi¢c safecy related activities performed by service
contractors prior to June 1978; (2) PGSE’s internal safety-related
design activities; and (3) a sampling of safety-related activities
by all service contractors performing work after January 1, 1978.
This program proposed that Cloud would manage the program, and that
Reedy would be responsible for the review of all quality assurance
and design control activities. It was proposed that Stone &
Webster Engineering Corporation (Stone) would perxform the review of
nonseismic safety-related systems and components.

In March 1982, the NRC staff issued their finding that
the Phase 1 program was acceptable, but recommended that a
contractor with a laxge, experienced staff and little priox
financial involvement with PG&E manage the verification program.
PGSE agreed to the condition that Teledyne manage the IDVP instead
of Cloud. 1In December 1982, the entire IDVP was approved by the
NRC.

By late February 1982, it became apparent to PG&E that to
complete the IDVP in a timely fashion, more resources would be
required. An increasing amount of time was being consumed on the
growing numbers of technical questions and the uncertain scope of
the IDVP. Engineering personnel were being diverted from their
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regular design activities so that PG&E could respond to the design
review effort. '

PGALE decided to retain Bechtel Power Coxporation to aid
in managing the completion of the project. Bechtel was selected
because it had the engineering resources te supplement PGIE’'S
engineering workforce, it had an outstanding reputation in the
nuclear industry, and it had previously worked with PG&E on other
projects. Bechtel was responsible for completing the remaining
work that was necessary to (1) restore PG&Z’s suspenced low power
license for the plant; (2) obtain a full power license for the
plant; (3) complete construction of. Unit 2; and (4) provide
start-up engineering and construction support needed to bring both
units into commercial operation.

By April 1982, a PG&E/Bechtel project completion team hacd
been formed. A project management organization was instituted and
a Bechtel executive was appointed the Project Completion Manager o
be responsible for the day—to;day'management-of the project. The
remainder ¢of the team was composed of both PG&E engineers and
Bechtel engineexrs. The project team adopted a QAP based upon the
Bechtel program that had been previously approved by the NRC as
satisfying the Appendix B requirements. This modified QAP was
submitted to the NRC and approved; it remained in effect throughout
the project completion pericd.

During the course of the verification program, the NRC
used 1980‘s engineering methods and practices in its review ¢f the
‘seismic design of the plant. In August 1982, PGLE announced a new
program to review and reanalyze the seismic design of certain
safety related structures, systems, and components using updated
engineering methods. In addition, although the NRC did not require
that & design verification program be conducted for Unit 2, PGSE
established a Unit 2 review program to examine the applicability
and impact on Unit 2 of the issues identified from the IDVP.
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Despite the discovery of the diagram error, hearings on
the full power license were held as scheduled in January of 1982.
The issues at this hearing revolved around TMI related issues, in
particular, the adequacy of onsite and c¢ffsite emexgency planning.
In August 1982, the ASLB issued a full powex license subject to
certain conditions. On appeal to the ASLAB, the  decision of the
ASLB was affirmed.

As a result of the diagram error, various intervenors and
Governor Brown filed motions with the ASLAB to reopen the Diablo
Canyon hearing record on construction quality assurance (CQA) and
design quality assurance (DQA) issues. Hearings were held and both
issues were resolved in PG&E’s favor. On November 8, 1983, the NRC
authorized fuel loading.

By the beginning of 1984, the IDVP had been completed,
and fuel had been loaded into Unit 1. Unit 1 was in the process of
pre-criticality testing. PGLE was now working toward additional
licensing appreovals for low power testing and full power operation
for Unit 1, and for full power license authority for Unit 2.

Starting in late 1583, and as Diablo Canyon approached
startup, current and former workers raised numerous allegations
with the NRC of possible problems with the plant. These
allegations took time to investigate and resolve, but eventually
all were resolved to the satisfaction of the NRC and on Augqust 10,
1984, the NRC authorized the issuance of a full power license for
Unit 1. In August of 1985, a full power license for Unit 2 was
issued.

During Unit l’s first year of commercial operation, it
set performance records. Its capacity factor of 88% set a record
for Westinghouse reactors of similar size. Unit 1’s availability
factor for the first year was 93%. Unit 2 had a capacity factor of
85%, and an availability factor of 94% in its first year of
operation. | S
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IV. Preo-Settlement Positiop of the Partien.

Prior to the announcement of the settlement, PG&E was
prepared to demonstrate that the $5.5 billion spent on constructing
Diablo Canyon was reasonably and prudently incurred. The DRA and
the AG, as well as other parties were prepared t¢o demonstrate that
the amounts spent by PC&E were imprudently incurred. The following
are their respective positions.

DI . B arcl e B AT CJEIRES Y

The DRA contends that PGLE’s management failures
contributed to the cost increases and schedule delays at Diablo
Canyon. When PG&E undezrtook the task of designing and building the
plant, it did not realize the managemernt challenges and risks
inherent in the project. The senior managers of PG&E failed to
take any significant steps to create the type of orxganization,
plan, and controls that such a large project requirxed. Instead,
PG4E relied on the traditional informal methods and approaches that
it had used on its much smaller past projects.

Although PG&E had used its traditional functional
organization on its previous engineering and construction efforts,
PG&E’s ‘choice of a functional organization rather than a project
management organization was inappropriate for a project of this
size and complexity. A functional oxganization, as used by PG&E,
is characterized by a grouping together of all similar and related
occupational specialties and a hierarchy ¢f chain ¢f command to
direct the work effort.

By the mid-1960’s, managers in a variety of industries
agreed that the functional oxganizational stzucture, with its
attendant informal planning and contrel, was an inappropriate means
of managing large projects. These managers believed that a project
management organizational structure was needed. A project .
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management oxganization is characterized by the appointment of a
project manager for the project who uses methods, procedures, and
staff for the planning, control and execution of the assigned tasks
within the parameters established by the project master schedule
and budget. PG&E used a project management organizational
structure on its Geysers project in 1978. But it wasn’t until
1982, when Bechtel was hired by PG&E, that a project management
system was instituted at Diablo Canyon.

The traditional functional organization relies on
functional managers, verbal reporting, and project interaction
based on past working relationships. The DRA studies indicate that
there. were failures at all levels of management on Diablo Canyon,
particularly in the areas of scheduling, cost estimating, and
controlling. There was no comprehensive overall plan for the
project, job responsibilities were poorly defined, management
systems were inadegquate to measure and control the production and
productivity of workers, and there was no system to accurately
estimate project scope, budgets, costs, and schedules. These
management deficiencies contributed to the unreasonable project
costs and delays.

The DRA contends that the choice of management by
functional organization heightened the risk that eritical decisions
would not receive the appropriate attention that they required, and
that the various project functions would not interact smoothly. In
light of the potential cost and schedule consequences, such a risk
was unreasonable, and therefore the choice of a traditional
functional organization rather than a project management
organization was imprudent. The DRA is of the opinion that PG&E
failed to recognize that for the management of large projects, such
as the building of & nuclear power plant, effective project
planning and scheduling technigues were needed. Without a.
comprehensive scheduling system to keep track of the enormous.
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amount of activities and decisions, and their interrelationships,
costly schedule slippages could result and did result.

The DRA is critical of PG&E for its failure to timely
develop and implement a critical path method (CPM) syatem £or the
Diablo Canyon project. CPM refers to a computerized planning,
scheduling, and control system used by management to ¢ontrol the
construction of a project. CPM is based upon a network which
integrates and diagrams the simultaneous project activities that
must be carried out. PG&E failed t¢o implement such a system until
Septembexr 1971 when the PROCON system was initiated. However, the

"PROCON system fell short of a true CPM system because it focused
only on construction aspects, and failed to integrate the schedule
the other functional activities that were taking place. The DRA
alleges that the technology existed in the late 1960's to produce a
computerized, comprehensive CPM network, and that such a system
should have been implemented by April 1968. Without such a tool,
PG&E management could not adequately plan, monitor, and control all
of the activities. PG&E therxeby lost its ability to eliminate or
mitigate the various delays that took place at Diablo Canyeon.

In addition, the DRA asserts that the actions of the
Board of Directors of PG&E were unreasonable in that the Board
failed to provide the leadership and direction that a major project
like Diable Canyon needed. The DRA‘s consultant reviewed all of
the materials which the Board received over the course of the
project, and concluded that the Board failed to diffexentiate
Diablo Canyon from other less significant projects, and that the
Board would not have been able to monitor or evaluate the project
in any meaningful way using the information that was supplied to
it. The DRA also contends that the corporate records of PGEE
establish that the Board did not exercise any noteworthy role in
assessing the project’s plan or organization, evaluating
alternatives for xqsorving geoseismic disputés’in an expeditious
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manner, or in addressing the implications of the mirror image
error.

2. gSeismic Safety and the Hosgxi Fault

The DRA contends that PG&EZ was aware of the NRC’s concern

over the seismic safety of nuclear plants that were planned for
Califoraia during the 1960's and early 1970’s. Since at least
1959, the NRC siting criteria explicitly required that utilities
evaluate geoseismic hazards such as faulting and landslides. The
proposed nuclear power plant sites at Bodega Bay, Mendecino,
Malibu, and Bolsa Island were all abandoned mainly or partly
because of potential onsite or nearby earthquake activity. PGE
had frequent discussions with.the NRC about potential offshore
faules.

3

The DRA maintains that PGLE’s initial geolegic and
seismic investigations of the plant site and surrounding area were
of limited scope and deficient for several reasons: (1) PG&E
failed to evaluate the possibility of nearby offshore faults;

(2) PG&E failed to thoroughly investigate the regional geoclogy in
the vicinity of the site; (3) PGSE failed to investigate the full
extent and implications of historic seismic activity near the site;
and (4) PG&E failed to conservatively evaluate the location and
source of the 7.3 magnitude earthquake that occurred southwest of
the plant in 1927. A more comprehensive review of the regional
geology would have shown that thexe was evidence of significant
active faulting extending offshore from the plant site. As a
result of these deficiencies in PG&E’'s geoseismic studies, the
original seismic design of the plant was not conservative enough to
assure the safety of the plant in the event of an earthquake in
excess of the 6.75 magnitude earthquake for which the plant was
originally designed.

When PG&E prepared its PSAR, it only used one published
source for its compilation of historic earthquake epicenters in the
general vicinity of the proposed Diable Canyon site, the earthquake
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and epicenter fault map prepared by the California Department of
Water Resources in 1964, which tabulated earthquakes of’magnitude 4
or greater to 1561. The DRA asserts that additional data were
available to PG4E at this time, including epicenter information
from earthquakes occurring during 1961 to 1366, and from
earthquakes in the magnitude 3 to 4 range. PG&E assumed in the
PSAR that the location of the 1927 earthquake, which was the third
largest recorded earthquake in onshore or offshore California in
this century, was the furthest from Diablo Canyon of the four
estimated locations of the epicenter. And PGLE omitted to discuss
reports of historic onshore damage resulting from earthquakes that
occurred in the area.

The DRA believes that PGLE suspected the existence of
major faults offshore of the plant site during the time of its
initial siting studies. Scientific techniques for identifying and
evaluating offshore faults, such as seismic reflection, were
available and wexe well known during the 1965 - 1968 period that
PGSE conducted its initial studies. Seismic reflection studies
were widely used by the oil industry for offshore exploration
during this period and in several nuclear plant siting cases,
including Bodega Bay and Bolsa Island. Aeromagnetic and qraéity
studies wexe also capable of indicating the presence of faults, and
were routinely conducted in the 1960’s to evaluate offshore
geology. The DRA estimated that a sufficient offshorxe survey
during this time would have cost PG&E about $65,000.

Despite PGIE’s responsibility for public health and

- safety under the NRC’s regulations, PGSE failed to conduct these

offshore seismic reflection studies. Reasonable prudence, in light
of the circumstances, would have required offshore studies. Thus,
the delay resulting from the discovery of the Hosgri Fault, and the
need to redesign and reconstruct significant portions of the plant
to withstand a large earthquake on the Hosgri Fault, could have
been avoided had PGLE conducted adequate initial geoseismic siting
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studies and interpreted the results in an appropriately
concervative manner. The DRA believes that had this approach been
followed, the Diablo Canyon plant could have been designed,
completed, and in commercial operation in the 1376 to 1377 time
period at a cost of approximately $1 billion.

The DRA also contends that PG&E’s response to the
discovery of the Hosgri Fault was unreasonable. The Shell Oil
Company geologists published their article on the Hosgri Fault in
Januaxy of 1971. It wasn’t until October 15972 that PG&E was made
aware of the fault. In 1973, one of PGEE’s consulting geologists,
Douglas Hamilton, estimated that the Hosgri Fault might be capable
of a 7.5 magnitude earthquake, and suggested that PG&E conduct
offshore studies. The discovery of the fault offshore of the plant
site should have provided PG&E with the necessary impetus to
conduct additional offshorxe studies to determine the full extent
and significance of the fault, and to reevaluate the source of the
1927 quake. . :
PG&E instead chose to minimize the significance of the
Hosgri Fault to the NRC and the USGS. Further, offshore studies
for proposed Diablo Canyon Units 3 and 4 which wexe planned for the
site in late 1972 and early 1973, were cancelled despite the
discovery of the fault. The DRA argues that when the Hosgxi Fault
was discovered, those studies should have been conducted to
determine whether Units 1 and 2 were adequately designed. In the
DRA’s opinion, PGEE’s failure to promptly conduct such studies
following the discovery of the Hosgri Fault was clearly imprudent.

This imprudent behavior caused the delay in the
completion of the project fxrom 1976 to 1981. That is, from the
time PGSE learmed of the Hosgri Fault in October 1972, and until
May 1976, when the NRC staff required PGSE to redesign the plant to
withstand a 7.5 magnitude quake, PGSE continued to build the plant
essentially to completion using the orxiginal, but by then obsolete,
seismic design eriteria. Before the NRC oxdered PG&E to meet the
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new design criteria, the plant was nearly completed at a cost of
about $1 billion. After the NRC ordered PG&E to meet the 7.5
design magnitude, an additional three years elapsed in which time
the essentially completed plant was redesigned and reconstructed.
Had PG&E undertaken prompt studies to examine the Hosgri Fault and
its risks, and retrofitted the plant to meet a higher design
criteria, the delays from 1976 to 1981 could have been aveoided.
The plant would then have been operating prior to the Three Mile
Island accident, and the NRC licensing moratoxium which followed
would not have delayed the commexrcial operation of the plant.

Shortly after the NRC granted a low power operating
license for Unit 1 on September 21, 1981, a PGSE engineer
discovered the mirror image error that had occurred during the
Hosgri modifications in 1977. In addition to the discovery of the
mirror image errox, more design errors were uncovered such as
(1) parallel piping lines designed from a single set of assumptions
which were found to actually require separate analyses; and
(2) small bore piping shock absorbers which were needed but were
never designed or built. As a result, the DRA maintains that the
NRC lost confidence in PG&E, and in the adequacy ¢f the design of
Diablo Canyon. On November 19, 1981, the NRC suspended the Unit 1
low power operating license and orxdered PG&E %o conduct an ,
Independent Design Verification Program to assure the NRC that the
design of Diable Canyon met the applicable licensing requirements.
This NRC action was unprecedented. At the time the suspension
occurred, the plant was close to completion £for a second time.

The DRA states that the IDVP incurred an additional cost
of approximately $2.5 billion and was directly attributable to
PGLE's deficient engineering controls and quality assurance
program. The IDVP required PG&E to demonstrate that the safety-
related structures, systems, and components of the'plant were
propérly designed and met all applicableflicensing criteria. At
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first it was thought that the IDVP would only take a few months.
Instead, it took several years to complete because (1) ?G&E-was
‘unable to produce the design documentation necessary to justify its
earlier work; (2) the verification process uncovered erxxors which
had te be corrected:; and (3) PGELE had made a misleading statement
to the NRC about the independence ¢f the consultants during the
early phases of the verification pxocess, which resulted in the
institution of strict and time consuming procedures toO assure the
independence of those undertaking the verification effoxt.

In order to fulfill the IDVP requirements in a timely
manner, PG&E hired Bechtel in 1982 to help PG&E resolve the IDVP,
and to complete the plant and make it operational. PGgE and
Bechtel hirecd thousands of engineering and construction workers o
correct the design errors and to obtain NRC approval to restart
Unit 1 and to stext Unit 2.

The DRA assexrts that the root cause of the design errors
can be traced to PGLE’s deficient quality assurance program.. The
deficiencies included the failure by PGSE to require quality
assurance controls prior to 1978, its failure to control
information transmitted to its consultants, its failure to control
the design interfaces between the various functional groups, its
failure to adequately control design documents, and its inadequate
control of design inputs. The DRA contends that had PG&E’s
management appreciated the task presented to them during the Hosgri
redesign, and taken the necessary steps to institute engineering
controls during the seismic redesign, the errxors and cost of the
IDVP could have been avoided.

4. oQvhex Major Construction Probloms

Although the Hosgri Fault and the IDVP accounted for the
majority of avoidable costs and schedule increases, there were
other deficiencies in the construction of the plant, including
(1) during the original construction phase, engineexing related
construction delays of 459 days for Unit 1 and 206 days for Unit 2
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were caused by late or unclear engineering information; (2) large
bore pipe installation was delayed by 9 months for Unit 1 due to
inadequate response to industry and professional guidance, and lack
of ¢ontrol over the contractor; (3) piping and pipe support
installation during the design verification program was delayed 176
days in the containment building and 235 days in the auxiliary
building for Unit 1, and additional costs of $230 million were
incuxrred due to inadequate control of the design process and
inadequate field inspection; (4) the additional costs of $26
million for Unit 1 and $6 million for Unit 2 for pipe rupture
restraints were caused by failure to monitor the contractor,
failure to properly follow the established design, manufactuxing,
and installation standards, and the failure to verify the design;
(5) 831 million in added costs associated with the breakwater were
caused by deficiencies in the initial design and construction which
led to reanalysis, redesign, and repeated repairs in 1975, 1981,
and 1983; and (6) startub testing prior to commexcial operation was
delayed 80 days for Unit 1 and 77 days for Unit 2 due to avoidable
startup problems and the late ‘completion of construction activities
which should have been performed earliex to. aveid interference with
testing. ;
5. Quantification

In summary, the DRA contends that approximately $4.4
billion in project costs were imprudently incurred on the Diable
Canyon project due to PGSE's failure to conduct the necessary
offshore studies, its failure to timely address the discovery of
the Hosgri Fault, and its failure to adequately implement and
update the company’s engineering management and gquality assurance
procedures. Because of these shortcomings on the part of PG&E, it
took 16 years' to construct the plant at a cost of $5.518 billion.
Without those errors and omissions, the DRA says that the plant
could have gone into commercial operation within a time frame
approximating3plants whose construction started in the same era,
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and avoided the billions of dollars in additional construction and
financial costs in an era of double digit inflation, and the cost
of hundreds of millions of barrels of fuel oil that were used in
PG&E’s oil-fired power plants during the critical years of the
. energy crisis. Accordingly, the DRA recommends that PGEE be
permitted to recover $79L million, the estimated ¢ost to design and
build the plant to safely withstand a major earthquake on the
Hosgri Fault and to have it operational by 1976, plus $359 million
for plant upgrades due to the NRC requirements for safety
improvements following the Three Mile Island accident; a total of
$1.150 billion.
B. EPre-Settlement Position of PGEE

1. Corpoxate and Project Management |

PGSE contends that the Board and senior management of
PG&E were involved in all important aspects of the project, that
the Board discussed the Diablo Canyon project at virtually every
Board meeting, and that the Board was well informed of the
project’s progress and problems. In addition, PG&E contends that
its reliance on the functicnal form of organization for the
management of the project was reasonable and prudent, and that it
would have been imprudent to adopt the project management
organization which was not widely used in the utility industry
during this period.

PG&E argues that the DRA’s analytical process for its
conclusion that the Board members were not informed and did not
actively participate in the management of the project was flawed.
That is, it appeared to PGSE that the DRA simply reviewed the
minutes of the PGLE Board meetings and counted the number of ,
references to Diablo Canyon, and concluded that the Board was not
informed and did not actively participate in the direction ¢of the
project. PGSE contends that simply because the minutes did not
refer to or mention the Diablo Canyon project does not mean that
these discussions did not take place. The minutes only reflect the
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formal actions that the Board took, and do not purport to be a
record of the questions, answers, and discussions that took place
at the various meetings. PG&E asserts that there were numerous
formal Board and Executive Committee actions pertaining to Diable
Canyon, including the approval of GMs, and the approval of public
documents such as Annual Reports, and Form 10-XK Reports filed with
the Securities and Exchange Commission. The Board set the overall
policy of the company, approved major expenditures, selected senior
officers and monitored their pexrformance, reviewed short and long
term plans, monitored efforts to achieve them, and provided advice
and counsel to the senior officers of the company.

Senior management served as a link with the Board to
advise on the progress of the project and obtain necessary
approvals. A senior or executive vice president, either directly
or through the president and chief operating officex, always had
primary responsibility for the management of the engineering and
construction activities on Diablo Canyon.

PG&E contends that its decision to be its own architect,
engineer, and construction manager on the project was prudent
because by the time Diablo Canyon was started the experience of the
PGSE engineering staff was commensurate with many ¢f the
architect/engineering companies engaged in nuclear power plant
design and construction. PG&4E had developed years of experience
with nuclear power while working on other nuclear projects. Other
utilities that made the same decision as PGSE to design and build
their own nuclear power plants were American Electric Power, Duke
Powex, and the Tennessée Valley Authority.

PG&E also relied upon the expertise of its NSSS supplier,
Westinghouse. As part of its contract, Westinghouse furnished PG&E
with the documents, drawings, and specifications of the Indian
Point 2 project, whose reactor was virtually identical to the
reactors used at Diabloe Canyon. The AEC staff, in their SER during
the construction permit proceeding for Diablo Canyon Unit 1, '
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concluded that PGEE was qualified to design and construct the
proposed facility since PGSE had extensive experience in the
design, construction, and operation of electric generating plants,
and because PG&E personnel had been involved with nuclear powexr
generation for a number of years. In addition, Westinghouse had
designed and constructed a number of PWRs which had been licensed
by the AEC.

PG&E asserts that the functional organization method of
management was appropriate on the Diablo Canyon project until the
project completion team was formed with Bechtel in 1982. The
functional organization had been successfully used by PG&E on many
other projects in the past. Furthermore, the idea of a project
management system was still a new idea in the utility industry
during the 1960’s and 1970’s. Any substitution of a successful
management system with an unproven system could have created
problems, and could have led to delays and cost overruns. PGEE
argues that new systems are inherently experimental until they are
tested and debugged, a process which can take months or years. Had
the management organization been changed during the project, it
might have drawn criticism by the DRA and project opponents as an
unreasonable decision. '

As a yardstick of comparison, PG&E points out that
functional ‘organizational structures were used on the nuclear power
plants which the DRA referred to in its prepared testimony as
successful projects. American Electric Power, Duke Power Company,
and Florida Power and Light’s St. Lucie Unit 1 used a functional
organizational structure rather than a project management
organization on their respective nuclear power plant projects.
Although Florida Power and Light used a project management
orxganization on its St. Lucie Unit 2, construction of this unit did
not start until 1877, and therefore is not comparable to Diablo
Canyon. PG&E‘s approach to management was entirely consistent with
industry practice. When faced with the significantly changed
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circumstances of the IDVP in 1982, the new organizational structure
of the project completion team was appropriate. .

The shortcomings of PGS&E’s management ©f the project, as
alleged by the DRA, were refuted by PG&E which asserts that the DRA
did not spend sufficient time with PG&E managers to fully
understand the corporate culture of PG&E and the formal and
informal management systems used on Diablo Canyon. PG&E contends
that the keys to understanding the way in which PG&E managed its
projects were the long standing working relationships that had
developed between its employees and the team responsibility which
PG&E fosterxed. Contraxy to what the DRA asserts, the management
group assigned to Diable Canyon were capable individuals and had
highly refined methods for scheduling work, planning, rendexing
decisions, resolving problems, reporting and controlling costs, and
meeting objectives in a timely fashion.

The PGSE working environment stressed the following
values to its employees: a company-wide perspective of PGEE’s goal
of providing reliable, affoxdable service to its customers;
lifelong career commitment; training and professional development
opportunities; open and effective communication; and individual
responsibility so as to imbue employees with a sense of
accomplishment when their part of the work was successfully
completed.

Under the direction and supervision of PG&E’s senior
officers, the PGSE Engineering and Construction Departments managed
the design and construction of Diablo Canyon until 1982. These two
departments shared the responsibility for managing the project, and
alternated the lead role depending on the type of work being
performed at the time. The Engineering Department was responsible
for the design and licensing of Diablo Canyon, while the
Construction Department was responsible for the actual
construction. '
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The chief engineers of each department were directly
reiponsible for the timely completion ¢of the engineering work
assigned to their discipline, and for assuring that such work met
appropriate quality standards. They were also responsible for
developing man-hour estimates and meeting staffing commitments to
accomplish the work schedule. The senior or superxvising engineers
were responsible for monitoring the progress of the engineering
activities within their disciplines, and overseeing the engineering
design, and the design process approval procedure. The design work
was assigned to qualified and trained senior and responsible
engineers. The responsible engineer (1) established and ensured
that all design criteria were met; (2) prépared or signed off on
material/equipment specifications; (3) participated in the
selection of suppliers; (4) evaluated equipment purchase bids and
approved vendor drawings and other documents for which they were
responsible; (5) gave technical direction to the design drafting
group; (6) provided design parameters; (7) commented on work
product; (8) performed or assured performance and accuracy of
calculations within their disciplines; and (9) participated in the
preparation of specifications, drawings, and other documents that
served as the basis for construction contract bids.

The decentralized responsibility and authority was most
apparent at the resident engineer and field engineex/inspector
level. The resident engineexr ran the job for each contract that
was assigned to him. The contractors viewed the resident engineer
£0 be the key onsite representative of PG&E. The field engineers
and inspectors were well known to the construction coOntractors.
They were assigned a specific portion of the work, and it was their
responsibility to monitor, manage, and provide assistance on all
activities affecting safety, quality, costs, productivity, and.
schedule, in their areas of responsibility. Observations about the
contractoxr’s shortcomings in quality, supervision, productivity ox
production would normally be communicated to the contractor at the
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working level. If necessary, the problem would be reported upward
in the chain of command. ,

Contrary to what the DRA contends, the schedule tools and
reports that were used by PG&E’s management to keep track of the .
schedule at Diablo Canyen were highly refined. The following are
brief descriptions of some of the schedule tools and reports that
were used.

The Project Schedule: PG&E used critical path method
(CPM) technigues foxr the DCP. The project schedule was an
intermediate level schedule and integrated engineering,
procurement, construction, and startup activities. The project
schedule provided an up-to-date picture of the entire schedule and
status of the project. ‘ -

Summary of Specifications Schedule: this schedule
contained a brief description of the contract and the name of the
manufacturer or contractor. This schedule was used for ordering,
monitoring, and controlling the work of General Construction and
Engineering.

PROCON Computex Scheduling: this computexized scheduling
process was implemehted in 1971. The PROCON system produced a
printed or plotted CPM schedule for Diablo Canyon that listed for
each construction activity the earliest and latest possible start
and finish dates, the amount of scheduling float, evaluation of
alternative schedules, and the effects of schedule changes on
project completion.

Management also met frequently to discuss the Diablo
Canyon schedules. These meetings included the Chief Executive
Officer’s Advisory Committee, and the Schedule Review Committee
meetings. Other tools included the General Construction Weekly
Progress Report, and the Project Engineer’s Weekly Progress Report.
In addition, whenever schedule changes requiréd-;enior management
approval, specialized written reports were prepared.

- 44 =




A.84-06~014, A.85-08-025 ALJ/RB/fs/pds~ v

_ Cost control tools used by PGSE’s management included
the General Construction Quarterly Progress Report which was
designed to provide senior management with a comprehensive and
continuous look at the status of the project, including cost
trends, on a regqular basis; the Capital Budget and Gross
Construction Expenditures Estimate which was a semi-annual report
that projected the total costs of Diablo Canyon in relation to
other projects; Expenditures on Construction Projects Authorized
for $1 Million ox More which was a monthly report listing
expenditures and variances from authorized amounts for all projects
authorized for S1 million or more; and the Record of Bids which was
circulated for each purchase to explain recommended awards and to
obtain management Approvals as necessarxy.

As part of the control and management of the design
effort, there had to be coordination ¢f the drawings and written
design. This was accomplished by a checking, review, verification,
and coordination procedure. The signatures on the design documents .'
acknowledged the signatory’s participation in, and management of
that particular design.

2. Seismic Safety and the Hosgri Fault |

PG&E contends that its initial seismic safety studies met
or exceeded the standards of practice in effect at the time. Such
standards did not include offshore seismic profiling.

Additionally, PGS&E‘’s studies were conservative enough to account
for any unknowns within the contemplation of contemporary
scientific knowledge. Had the Hosgri Fault and the postulated 7.5
magnitude earthquake been known at the time of the original design,
this knowledge would not have increased the seismic design of
Diablo Canyon. It wasn’t until the aftermath of the San Fernando
earthquake of 1971 and the resulting scientific knowledge which
folloewed, that the Hosgri Fault took on a significance that ;t
never could have had earlier.
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The foundation for PGSE's conservative seismic safety
studies was fourfold: (1) PG&E retained the advice of the most
highly qualified independent experts in seismology and earthquake
engineering, who were recognized worldwide as experts in their
fields; (2) these experts were engaged to do whatever
investigations they considered necessary; (3) these experts
understood that they were to take as conservative a coursed as they
considered reasonable in determining whether a nuclear plant should
be built at Diable Canyon, and if the site were appropriate, how
the plant should be designed to withstand any earthquake which
might reasonably be expected to occur in the area; and (4) that
when these experts gave PG&E their advice, the company took it.

The experts built in multiple layers of conservatism.
First, an extensive network of trenches were dug across the Diablo
Canyon site to hunt for evidence of potentially active faults that
might be capable of generating a rupture of the earth at the plant
site. Second, Dr. Benioff and Dr. Smith reviewed the seismic
history of Califo;nia'for faults that they believed could genérate
earthquakes that would have the maximum effect on structures at
Diablo Canyon. They hypothesized the occurrence of a hypothetical
6.75 magnitude earthquake directly beneath the site. Third,

Dr. Blume added an additional layer of conservatism by determining
the response spectra that the structures, systems, components, and
equipment might experience. For the critical plant structures,
systems, and components, Blume and Associates used the double
design earthquake concept, i.e., the plant was designed to
withstand earthquake motions twice as strong as those reasonably
expected.

These multiple layers of consexrvatism made Diablo Canyon
the most conservatively designed plant in the United States when it
was licensed for construction by the AEC in 1968. Diablo Canyon
was built to‘a seismic standard with a peak gtound acceleration of
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0.4g and a maximum spectral acceleration of 1.48g.ll Construction
continued on the plant during the evaluation of the Hosgri Fault
because PGSE did not believe that the fault would change the
maximum design earthquake magnitude for the plant.

The4geology and seismology investigationa of the Diable
Canyon site met or exceeded the standards of practice in existence
at the time. PGS&E contends that offshore seismic profiling did not
become a part ¢f nuclear power plant siting studies until 1970. By
then, construction ¢f Diablo Canyon Unit 1 was well undexway, and
Unit 2 was about to receive a construction permit. Additionally,
neither the AEC nor its consultants, the USGS and the USCsGS,
thought that offshore seismic profiling was necessary.

As for the epicenter of the 1527 earthquake, PGLE states
that Drs. Benioff and Smith‘’s reliance upon the earthquake and
epicenter map prepaxed by the California Department of Water
Resources in determining the location of the 1927 magnitude 7.3
quake was reasonable. This map followed the accepted finding of
Dr. Perry Byerly about the source of the 1927 quake. Although it
is now recognized that the 1927 earthquake did not occur at the
Byerly location, most seismologists today place the 1927 earthquake
away from the Hosgri Fault and 25 to 45 miles from Diablo Canyon.

PG&E maintains that even if the Hosgri Fault had heen
identified in the 1960's through offshore seismic profiling, and
through a reevaluation of the location of the 1927 earthquake, as
capable of causing a 7.5 magnitude earthquake, it would not have
changed the original seismic design of the plant. Prior to the
occurrence of the 1971 San Fernando earthquake, seismologists and
earthquake engineers believed that 0.5¢ was the highest peak ground

11 The San Onofre Nuclear Generating Station Unit 1 was designed
to a nominally higher ground acceleration. However, the seismic
response spectra adopted at Diablo Canyon were considerably higher
and more conservative.
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acceleration that even an earthquake of 8.5 magnitude could
produce. Under accepted principles of the pre-San Fernando
earthquake era, a magnitude 7.5 Hosgri earthguake would not have
been thought capable of generating a peak ground acceleration of
more than 0.45g, which was very close to Disblo Canyon’s actual
design of 0.4g and quite a difference from the 0.75¢ adopted Ly the
NRC in 1976.

The 1971 San Fernande earthguake was a 6.6 magnitude
earthquake, and recorded a peak ground acceleration of 1.25g, which
was double the maximum acceleration ever previously recorded. By
the mid=-1970's, the data from the San Fernando earthquake began to
change the way in which critvical facilities were designed. It was
in this light thatr the NRC determined in 1976 that Diablo Canyon
should be evaluated for the higher 0.75g standard. Thus, PG&E
submits that it is unreasonable to expect that PG&E should have
known in 1566 what the experts and government safety regulators did
not know and had no reason to believe at the time.

PGSE contends that its response to the identification of
the Hosgri Fault was reasonable and responsive to the NRC’s needs.
When the Hosgri Fault was initially identified, neither the AEC nor
PG&E’s experts believed that it was an active fault that was
capable of producing a significant earthquake. PG&E’s geolegy and
seismic consultants advised PGSE that any earthquake potential
postulated for the Hosgri Fault was covered by the original seismic
design of the plant. The NRC on two occasions in 1974 publicly
opposed efforts to halt Diablo Canyon construction because of the
discovery of the fault. The offshore seismic studies that were
planned for proposed Units 3 and 4 in late 1972 and early 1973 were
cancelled, not because PGSE was afraid to leazn the truth about the
Hesgri Fault, but because the California Coastal Zone Conservation
Act was passed which would have necessitated an additional permit
Zoxr Units 3 and 4, which PG&E expected would be Qifficult to
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obtain, and which ultimately led to the cancellation of proposed
Units 3 and 4. ' A

When later work suggested that the Hosgri Fault was an
active fault, PGEE’s experts concluded that it was capable of no
more than a 6.5 magnitude earthquake. The NRC geologists and
seismologists initially agreed with PG&E, but the USGS did not. At
the end of 1975 and the beginning of 1976, the USGS pestulated a
7.5 magnitude earthquake. In April of 1976, the NRC decided to
adopt the USGS position and required PGS4E to evaluate the Diablo
Canyon plant using an effective hoxizontal ground acceleration of
0.75g. PG&E contends that the NRC agreed to adept the position of
the USGS because the NRC did not want a confrontation between the
two agencies at a contested hearing.

After long and complicated discussions with the NRC's
experts, in early 1977 PG&E reached agreement with the NRC on
criteria for the seismic modifications of Diablo Canyon’'s majox
structures. By March 1979, the seismic analyses and the necessary
modifications were completed, and the plant was close to completion
for a second time. Howevexr, on March 28, 1979, the TMI accident
occurred. In its aftermath of a licensing moratorium and TMI
modifications, Diablo Canyon Unit 1 received a low powexr license on
September 22, 1981.

3. DResign Verificatjon Program

PGSLE contends that its own gquality assurance program was
effective and proper, that the mirroxr image error and the other
design errors discovered as a result of the IDVP were minor and had
no safety significance, and that the modifications to the plant
during the IDVP period were the result of technological upgrading
due to the use of 1980's engineering methodology to a plant
designed using 1960's and 1970's engineering methodology.

After the mirror image error was reported to the NRC,
subsegquent investigations by PG4E, its independent reviewers, and
the NRC, led to the discovery of other minor design errors, none of
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which PG&E contends were safety significant. During this time the
NRC was in the midst of intense scrutiny by Congress and the NRC's
credibility as a safety regulator'had been seriously eroded. PG&E
asgerts that it was in this backdrop of politics that the NRC
decided to restore its credibility as a tough and competent safety
requlator by making an example out of PG&E by suspending its low
power operating license. PG&E decided not to contest the
suspension of the license because it felt this would further delay
fuel loading. '

Contrary to the DRA’s assertions, PG&E contends that the
NRC had consistently given good marks teo PGSE’s QAP. In periodic
reviews over the course of the project, the NRC staff always found
the Diablo Canyon QAP to be in overall compliance with NRC
regulations. There were occasional lapses in PG&E’s QAP, but the
NRC never found anything that would cause it to lose confidence in
PG&E. PG&E contends that a QAP cannot catch every single error.
PG&E further contends that the relatively small number of errors
found during the IDVP review, and the randomness of those errors,
is further proof that PG&E was in overall compliance with the NRC's
quality assurance regqulations. -

As the IDVP got underway, the undertaking became
complicated for several reasons. First, virtually all of the
communication between the outside reviewers and PG&E had to be in
writing oxr reduced to writing, which required more time. Second,
the NRC required PG&E to submit a semi-monthly status report for as
long as. the license suspension wasz in effect. Third, the outside
reviewers were making increasing numbers of requests for highly
technical information to which PG&E had to respond. Compounding
this was an NRC staff request to report any potential concerns with
plant design as a formal error or open item. Fourth, the outside
reviewers were using sophisticated 1980‘s engineexring methodologies
in their désign verification activities and were beginning to
request information on design concerns that could only be provided
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by applying that type of methodology. As a result, the design and
construction began to slip behind achedule. .

The increase in these activities resulted in some changes
to the organizational structure of PGLE. In January 1982 the
position of Project Manager was created because the activities were
significantly different from typical engineexing and construction
activities. The combined effect of the vexification work and the
project completion work created a need for more centralized
management contrel than had previously existed on the project.

Certain modifications were alsc made t¢ the information
and reporting systems, and to the schedule and cost control
procedures. These changes included the preparation of a weekly
status report by the project team for senior management. More
spec;f;c and detailed scheduling mechanisms, apart from the weekly
and monthly Status reports, were also developed. These included
integrated project completion schedules, and a schedule revision
review and approval progess. Scope and cost control tools were
"modified. New methods were used to.develop schedules, forecast
costs, and to track and manage the work. As the work continued to
expand during the design vezxification program, additional
procedures were devised to track and control changes to the design.

PG&E maintains that because of the highly charged
political atmosphere, the IDVP was going to be intensely
secrutinized by the NRC Commissioners, from the intervenors in the
Diablo Canyon licensing proceedings, from the Congress, and from’
the press. Because of the likelihood of intense scrutiny, PG&E
believes that the NRC staff conducted the review of the IDVP using
state of the art analysis to judge the design of Diablo Canyon
instead of using the design techniques and methods employed when
the plant was first designed.

The NRC retained the services of the Brookhaven National
Laboratory, who were experts in state of the art seismic analysis,
to analyze the désign. Thus, the IDVP examined the Diablo Canyon
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design through 1980's eyes, discounting the fact that the design
was based on early 1970's technology and disregarding the fact that
the models used in the orxriginal Diable Canyon design had been
specifically reviewed and approved by the NRC staff at the time
they were submitted. Advances in computer technology and modelling
techniques made for more sophisticated analyses than were available
when the design was originally done.

When PGSZE saw that the NRC staff and the IDVP reviewers
were going to use state of the art engineering analysis and
evaluation methods, PGE&E decided to institute a program which
systematically reviewed the design of the plant using state of the
art techniques, and made medifications to the completed plant to
make it comply with current analytical techniques. PGSE viewed the
resulting modifications to be technological upgrades resulting from
the application of techniques that were not available at the time
of the original design. The fact that these changes were made had
nothing to do with the adequacy of either PG&E’s prior quality
assurance program or plant design. Indeed, PGSE contends that even
if the modifications were not done, the Diable Canyon systems,
structures, and components would have performed theixr safety
functions in the event there was a 7.5 magnitude Hosgri earthquake.

4. Quantification

PGHE concludes that the first year results of both units
demonstrate the quality of the system design and the reliability of
the systems and equipment. PG&E believes that Diablo Canyon’s safe
operation and high operating ratios attest to the quality of PG&E’s
management efforts, and that the overall cost of Diakle Canyon is
in line with those of other plants that went into commexcial
operation at the same time. In PG&E’s opinion, the entire $5.518
billion that was spent on the project was reasonably and prudently
incurred. Accordingly, the DRA disallowance is not warranted.
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V. Policy and legal Issues

A. Standarxds Used-i: Review of
the Proposed Settlement

This Commission has the authority under Public Utilities
Code §§ 451, 454, 457, 463, and 728 to determine and fix just and
reasonable rates for electric service. The CPUC can also establish
rates for an electrical corporation on a basis other than the
traditional method of allowed rate of return on undepreciated
capital costs. Public Utilities (PU) Code § 463(a); (Duguesne
Lighs Co. v. Barasch (1988) U.S. » 102 L.Ed.2d 646, 662~
663, 108 S.Ct. 1l105; Re PRalo Verde Nuclear Power Plant D.87-04-
034, p. 17.) )

To expedite the hearing process, we had been considering
the adoption of settlement procedure rules as set forth in
Rulemaking proceedings R.84-12-028. By ALJ Ruling of June 27,
1988, the presiding ALJ ruled that the reasonableness of the
proposed settlement would be reviewed according to the proposed
settlement procedures in R.84-12-028.12

A settlement which proposes an alternative form of
ratemaking is not a case ¢f first impression for us. We have
previously adopted ratemaking treatment based upon a stipulation
between the CPUC staff and a utility. In D.86-10-023, as modified
by D.87-04-034, we adopted the stipulation which set forxrth the
ratemaking treatment proposed by the staff and Southern California
Edison Company (SCE) for SCE’s share of investment-related costs of
the Palo Verde nuclear power plant. In that case, we concluded,

12 A copy of the proposed settlement procedures is set forxrth in
Appendix B. Those procedures were adopted by the Commission, with
minor modifications, in D.88-09-060.
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inter alia, that the methodology set forth in the stipulation was
an appropriate method of alternative ratemaking, and that, on _
balance, the alternative ratemaking protected both ratepayer and

shareholder interxests and resulted in just and reasonable rates.

(D.87-04=-034, p. 17.)

There is a strong public pol;cy~favor;ng the settlement
of disputes to avoid costly and protracted litigation. (Ratatrzonic
Systems Corp. v. Sveron, Inc. (1986) 176 Cal. App. 3d 1168,
1173-74.) The cases discussed in the sections below on binding
future commissions and interpreting the settlement documents all
acknowledge the propriety of settlement in utility matters. As set
forth above, this policy extends to cases involving rate setting in
utility matters. A number of other states, as well as the Federal
Enexgy Regulatory Commission (FERC) have approved of the use of
settlements and stipulations in utility requlatory matters. (See

e.g., Re Nine Mile Point Nugclear Generating Facility (N.Y. 1986) 78

‘PUR4th 23, appeal pending sub. nom. Kessell v, Publi¢ Service

Commission (N.¥. Apxil 15, 1987); Re Potomic Electric Power Co.
(D.C. 1987) 81 PUR4th 587; Re Rubligc Sexvige Company of Indiana,
Ing. (Ind. 1986) 72 PUR4th 660; Re Cincinnati Gas and Electxic Co.
(Ohio 1985) 71 PUR4th 140; United States v. Public Servige
Commigsion of the Distxict of Columbia (D.C. 1583) 465 A.2d 829.
Although the settlement of a utility rate case is not a
¢lass action, the settlement principles that apply in class actions
are analogous to the proposed settlement in this case in that it
settles numerous similar claims of similarly situated protestants,
and, of course, all ¢of PG&E’s customers. As the appellate court
noted in Janus Films, Inc. ~. Miller (2d Cix. 1986) 801 F. 2d 578,
at 582, the role of the court is greatly expanded when a consent
judgment or settlement judgment resolves class actions, shareholder
derivative suits, bankruptcy ¢laims, antitrust suits brought by the
United States, and any suits affecting the public interest. In the
Diablo Canyon case, the settlement affect§ the interests of all
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PG&E customexrs. In such a ¢ase, the factors which the courts use
in approving class action settlements provide the appropriate
criteria for evaluating the fairness of this settlement.

In class actions, both federal and in California, the
judge must approve the class action settlement. (Ficalora v.
Lockheed Californis Company (9th Cir. 1985) 751 F. 2d 995, 996;
Qfficexs fox Justice v. Civil Service Commissjon of the City and
Ceunty of San Frangcisco (9th Cir. 1982) 688 F. 2d 615, 623-624;
Fed. Rules of Civil Procedure, Rule 23(e); La Sala v. American
Savings and Loan Association (1971) 5 Cal. 3d 864, 872; Ixetskv v.
Los Angeles Federal Savings and Loan Asseciation (1975) 48 Cal.
App. 3d 134, 149.) |

When a ¢lass action settlement is submitted for approval,
the role of the court is to hold a hearing on the fairness of the
proposed settlement. Proposed Rule 51.6 provides that if there are
contested material issues in a proposed settlement, a hearing will
be scheduled. However, the fairness hearing is not to be turned
into a trial or rxehearsal for trial on the merits. (Qfficers for

st v, Ciwvi i -1 h i n n San

Exancisceo, supra, 688 F. 24 at p. 625.)13 The court must stop
short of the detailed and thorough investigation that it would
undextake if it were actually trying the case. (Caxson v. American
Brands. Inc. (1981) 450 U.S. 79, 88, £n. 14 [67 L. Bd. 2d 59, 101
S.Ct. 553.]: Parker v. Andexson (5th Cirx. 1982) 667 F. 2d 1204,
1208; Agmstrong v. Boaxd of School Dixectors (7th Cix. 1980) 616

. -

13 The District of Columbia Public Serxrvice Commission, which
approved a settlement reducing base rates as a result of the impact
of the Tax Reform Act of 1986, stated in m i W
Company, supra, at p. 557 that "...it is clear that the Commission
is not bound to hold a hearing on every question [raised about the
settlement] and does have the authority to impose a settlement
which is substantially acceptable to most, if not all, of the -
parties.” :
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F. 2d 305, 314-315; Qotton v. Hinton (5th Cir. 1877) 559 F. 24
1326, 1330.) .

The standaxrd used by the courts in thelr review of
propesed settlements is whether the class action settlement :ig
fundamentally faixr, adequate, and reasonable. (Qfficers for

i v. Givi ervice Commission i n
Erancisce, supxa, 688 F. 2d at p. 625.) The burden of proving that
the settlement is fair iz on the proponents of the settlement,
(Grunin v. Internmational House Of Pancakes (8th Cir. 1975) 513
F. 2d 114, 123; Noxman v. McKee (N.D. Cal. 1968) 290 F. Supp.- 29,
32.) Proposed Rule 5l.l(e) provides that this Commission will not
approve a settlement unless the “...settlement is reasonable in
light of the whole recoxd, consistent with law, and in the public
interest.” ‘ ‘ ,

In order to determine whether the settlement is fair,
adequate, and reasonable, the court will balance various factors
which may include some or all of the following: the strength of
the applicant’s case; the risk, expense, complexity, and likely
duration of further litigation; the amount offered in settlement;
the extent to which discovery has been completed s© that the
Opposing parties can gauge the strength and weakness of all
parties; the stage of the proceedings; the experience and views of
counsel; the presence of a governmental participant; and the
reaction of the class members to the proposed settlement.

(O£ ¢ Tugtice v. Civil § . . {oxi £ the Ci
and _County of San Francisco, supra, 688 F. 2d at p. 625.)

In addition, other factors to consider are whether the
settlement negotiations were at axrm’s length and without collusion;
whether the major issues are addressed in the settlement; whether
segments of the class are treated differently in the settlement;
and the adequacy of representation. (Parkex v. Anderson, supxa,
667 F. 2d at p. 1209: me
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supra, 616 F. 2d at p. 314; M. Bexenson Company v. Faneuil Hall
Marketplace (D. Mass. 1987) 671 F. Supp. 819, 823.) .

In California trial courts, the court has broad powers in
determining whether a proposed class action settlement is fair.
(Mallick v. Superior Court (1979) 89 Cal. App. 3d 434, 438;

Ixessky v. Los Angeles Fedexal Savings and Loan Agsociation,

48 Cal. App. 3d at 150.) The California courts have looked to
federal class action procedures and federal case law when there is
no controlling California authority. ( ¥ ia V. vy
Strauss & Company (1986) 41 Cal. 3d 460, 481, concurring opinion of
Bird, C. J. fn. 2; La _Sala v. American Savings _and Loan
Associetion, supxa, S5 Cal. 3d at 872.) Thus, in determining
whether the proposed settlement in this ¢ase is reasonable,
consistent with the law, and in the public interest, we will
balance the factors that the federal and California courts have
adopted in determining the reasonableness of propesed ¢lass action
settlements.

Notwithstanding the similarities between cur settlement.
procedures and those employed in class action litigation, our
settlement rules are even more closely analogous to the FERC’s.

For instance, our rules, like the FERC'’s, provide that the
agreement must be approved by the Commission. (Rules 51.7 and
51.8; see also, 18 C.F.T. $385.602(g)(3),(h)(iv),(L). Further, our
rules on settlement and stipulations provide for the protection of
all parties’ due process rights. (See Rule Sl et seq.) Under our
rules, all parties must be served with notice of a proposed
settlement or stipulation and parties contesting a proposed
settlement or stipulation are provided a 30 day period for filing
comments contesting all or part of the proposal. (Rules S51.2, 51.3
and 51.4) Therecafter, parties have 15 days within which to file
and sexve on all parties, replies to the comments. (Id.) Before
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the parties to a settlement or stipulation sign the agreement,
those parties must ¢onvene: .

"at least one conference with notice and
oppertunity to participate provided to all
parties for the purpose of discussing
stipulations or settlements in a given
proceeding. Written netice ¢of the date, time
and place shall be furnished at least seven
(7) day= in advance to all parties to the
proceeding.” (Rule 31.1(b).)

When a settlement or stipulation is contested on any
material fact by any party, the Commission will schedule a hearing
on the contested issue(s) as soon as possible after the c¢lose of
the comment period. (Rule 51.6(a).) Parties to the'proposed
settlement ox stipulation arxe required to provide at least one
witness to testify concerning the contested issues and to undergo
cross-examination by the contesting parties. (JId.) The contesting
parties are also provided an opportunity to present evidence and
testimony on the contested issues. (Id.) Where the issue
contested is one of law or on an immaterial fact, the parties may
submit briefs to the Commission if no hearing is held. (Rule
56.1(b).) '

Moreover,

"[t)o ensure that the process ¢f considering
stipulations and settlements is in the public
interest, opportunity may also be provided for
additional prehearing conferences and any other
procedure deemed reasonable to develop the
record on which the Commission will base its
decision.” (Id.)

All of these procedures and more were employed in this proceeding.
B. Binding Futurxe Commissions
A major concern in this case is whether a future

Commission will adhere to the terms of a settlement agreement which
fixes the price to be paid for Diablo Canyon electricity for the
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next 28 years. The parties agree that we cannot bind future
Commissions. PG&E: "Since ratemaking is quasi-legislative in
nature, it is a general principle that a commission cannot bind the
actions of a future commission" (Brief, p. 71); AG: "As a legal
matter, the Commission cannot bind its su¢cessoxs as to policy
matters*® (Brief, p. 5); the DRA: “"No order of the Commission is
binding on future Commissions* (Brief, p. 7); TURN: “It is well-
established that & decision made by the current Commission canndot
bind a future Commission” (Brief, p. 15). And we have specifically
held that we cannot bind the actions ¢f a future Commission. (Re
PG&E (1981) 6 CPUC 2d 739 (abstract), D.934597 in A.59537.) Because
this settlement is intended to be operative for 28 years, we feel
it necessary to reaffirm the settled principle and to discuss the
legal effect of our approval.

We have found ne California Supreme Court case on point;
An analogous case is United States v. Public Utilities Commigsion
of the State of California (N.D. Cal. 1956) 141 F. Supp. 168, which
involved the constitutionality of PU Code § 530, as amended in
1955. In that case, the United States sought a declarxatoxy
judgment as to the constitutionality of § 530 which empowered the
CPUC to permit common carriers to tTansport property at reduced
rates for federal, state, and local governments, to such extent and
subject to such conditions as the CPUC might consider just and
reasonable. At the trial, the CPUC, both in its testimony and by
stipulation by its chief counsel, stated that it would apply $ 530
in a manner that would not impede the United State’s defense
measures. In finding that § 530 was unconstitutional, the court
held that neither the Commission nox its chief counsel could bind
theixr successors through such testimony or stipulation. '

Othex California agencies and boards have followed the
general rule of law that no legislative body can limit or restrict
its own powex or that of subsequent legislatures, and that the act
of one legislature does not bind its successors. (See Thompson V.
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Boaxd of Trustees (1904) 144 Cal. 281, 283; MgNeil v. City of South
Pasadena (1513) 166 Cal. 153, 155-156; In_zg_ggllig (1952) 38 Cal.
2¢ 396, 398; City and County of San Francisco v, Cooper (1975) 13
Cal. 3d 898, 929; Campen v. Greinexr (1971) 15 Cal. App. 3d 836,
843; City and County of San Frangisco v. Pattexgon (1988) 202 Cal.
App. 3d 85, 105.)

The CPUC is both a court and an administrative tribunal.
It exercises both judicial and legislative powers. (Re L. A.
Metxo. Transit Augh. (1962) 60 CPUC 125, 127.) The fixing of rates
of public utilities is an example of its legislative powers.
(Begple v. Western ALX Lines, Inc. (1954) 42 Cal. 2d 621, 630.)
Thus, since the CPUC exercises legislative powers when it sets
rates, it appears that any Commission decision which attempts to
fix prices that are automatically incorporated into rates over the
next 28 years would not bind successor Commissions.

The Federal Energy Regulatory Commission (FERC) cases

hold that a present commission cannot bind a future commission’s
. ' discretionary act. (43 FERC ¥ 61,201;‘-41 FPERC ¢ 61,405; 34 FERC
q 61,356; 29 FERC ¥ 61,291; 23 FERC ¢ 61,012; 9 FERC 1 63,004; 54
FPC 138.)

In 54 FPC 138, the Federal Powex Commission (FPC), the
predecessor to the FERC, approved a proposed settlement fixing
rates for natural gas. As part of the FPC orxder, it stated the
following:

"While unable to bind future Commissions it is
ouy intention that rate increases and
reductions made pursuant to this Agreement as
to rates shall be permitted to become effective
as of the time provided foxr without suspension

and without conditions other than those . . -
spgcxf;ed in the Agreement."* (54 FPC 138,
143.)

In 41 FERC 1’61,405, the FERC approved a settlement, but
disapproved language in the settlement binding the FERC to the use
of a specific cost of serxvice methodeology for future ratemaking.

)
" .
- L]
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Subsequently, in a rehearing the parties to the settlement proposed

some alternative language as a solution to the language’that was

previously disapproved. This revised language stated that the

settlement would be subject to change by the FERC "... only under

the Commission’s indefeasible authority to order changes in rates,

terms and conditions of service and other provisions that are fixed 5
by contract if they are contrary to the public interest." This

revision allowed the FERC to accept the settlement without binding

the FERC to the use of a specific cost of sexvice methodology for

future ratemaking. (43 FERC ¥ 61,201.)

In 34 FERC ¢ 61,356, a proposed settlement, which
included a provision for the levelization of the capacity <¢ost
component of the purchased power costs associated with the buy back
of power, was amended to ¢larify the FERC’s right to oxder changes
in certain aspects of the levelization plan. The settlement was
approved with the express understanding that the parties to a
settlement agreement may agree on certain duties and rights, as .
well as on the elements of the cost of service methodology to be
employed in the development of future rates, but that the FERC
could not be bound in that way.

To avoid the problem of not being able to bind future
commissions and at the same time to provide a basis for long term
stability of settlements, the FERC states in its decisions that it
"intends* that the future rate increases and methodeology that have
been agreed to in a settlement will become effective on the dates
provided for. This intention is expected to be honoxed by later
commissions. (29 FERC ¥ 61,291; 55 FPC 630, 633; 54 FPC 138, 143.)

The Public Utilities Code strengthens the proposition . .
that ‘we cannot bind future Commissions. Section 1708 provides:

- "The commission may at any time... rescind, alter, or amend any
N order or decision made Py it." Section 457 permits utilities to
o enter into an agreement for a fixed period for the automatzc

SN adjustment of charges for electricity with the caveat 'Noth;ng in

V' m .
b ’ . '
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this section shall prevent the commission from revoking its
approval at any time and fixing other rates and charges....”
Finally, Section 451 provides that "All charges demanded or
received by any public utility... shall be just and reasonable" and
Section 728 provides that if the Commission finds rates are
unreasonable, "the commission shall... f£fix... the just,
reasonable... rates... to be thereafter observed and in force." We
have reviewed these statutes, which are familiar to all
practitioners of public utility law in Califormia, to impress upon
the proponents of the settlement the limitations under which we act
today. (Cf. ERC v. Siexxs Pac. Rower Co. (1956) 350 US 348,

100 L. BEd. 388.) We believe the settlement is a fair compromise of
a diffienlt, costly controversy and we intend that the terms and
conditions of the Settlement Agreement and the Implementing
Agreement shall be effective on the dates specified in the
agreements. The proponents have prepared the following language o
propitiate future Commissions, which we adopt.

To the extent permitted by law, the Commission
intends that this decision be binding upon
future Commissions. In approving this
settlement, based on our determination that
taken as a whole its terms produce a just and
reasonable result, this Commission intends that
all future Commissions should recognize and
give all possible consideration and weight to
the fact that this settlement has been approved
based upon the expectations and reasonable
reliance of the parties and this Commission
that all of its terms and conditions will
renain in effect for the full term of the
agreement and be implemented by future
Commissions.

The above language regarding the impact of this decision
on future Commissions is consistent with the position taken by the

FERC, and its orders which extend into the future, and presents no
conflict with the provisions of the Public Utilities Code.

- 62 =
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C. Interpretation of the Settlesent Agreement
and the Implementing Agreoement

[

An agreement operative for 28 years will be interpreted
frequently. In each PG&E rate case, there will be questions
regarding the effect of the settlement on cost allocations, rate of
return, decommissioning expenses. In ECAC hearings the settlement
issues of capacity factor and inflation rates will occur. Therxe
could be hearings on requests for floor payments and if PGSE
abandons the plant there will certainly be a hearing on PG&E’s
abandonment rights. Should questions regarding safety arise, we
can expect public inquiry of the Safety Committee. And, should
PGLE earn extraordinary profits from Diablo Canyon, we have beeén
warned by some parties that complaints will be filed to reduce
unreasonable rates. All of these challenges will come before this
Commission.

The settlement, when approved and adopted by usg, becomes
an order of the Commission, subject to PU Code Section 1759:

"No ¢court of this State, except the Supreme

Court to the extent specified in this article,

shall have jurisdietion to review, reverse,

correct, or annul any order or decision of the

commission or to suspend ox delay the execution

or operation thereof, or to enjoin, restrain,

or interfere with the commission in the

performance of its official duties, except that

the writ of mandamus shall lie from the Supreme

Court to the commission.in all proper cases.
We are not approving a ¢ontract where the intent of the parties is
paramount. “"Settlement"” carries a different connotation in ,
administrative law and practice from the meaning usually ascribed
to the settlement of civil actions in a court. (Penn. Gag & Water
Co. v. FPC (1972) 463 F. 2d 1242, 1246.) We are not resolving a
dispute between two parties. Oux decision is a facet of our duty
£o fix just and reasonable rates, which requires that the final
responsibility to support and interpret the decision rests with us.

Therefore, when interpreting the Settlement Agreement and the
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Inplementing Agreement it is not enough to know the meaning that
the proponents put on each paragraph, it is important that future
Commissions are apprised of our understanding ¢f the agreements.
To the extent that our interpretation differs from that of the
propeonents, or any of them, it is our interpretation that is
definitive. To that end, in our discussion of the various
paragraphs in the Settlement Agreement, we are careful to spell out
our interpretation of the paragraph. We especially refer to the
discussion on decommissioning costs, rate of return, the Safety
Committee, £loor payments and the return of floor payments, and
abandonment rights.

For us to find the settlement to be in the public
interest we must know at the time we make the finding, to the
extent possible, the ramifications of the settlement. In some
areas it is easy, e.¢g., the price for electricity through 1994; in
other areas it is less certain, e.g., determining the effect of
Diablo Canyon on PG&E’s rate of return; but we can at least recount
the factors we have considered in our public interxestc
determination. For instance, Paragraph 10, Decommissioning, is
only one broadly written sentence, but which involves the
ratepayers in billions of dollars of costs. If we thought a future
Commission could authorize a c¢hange in Diablo Canyon which would
cause PGEE to lose its decommissioning tax benefits, yet under
Paragraph 10, require that ratepayers continue liable for
decommissioning costs, we would not approve the settlement; it
would not be in the public interest. Similarly, if the Commission
did not have the authority to order PGSE to refund the amount of
money it receives in floor payments in.excess of the abandonment
price of Diablo Canyon or which is unrefunded upon termination of
the agreement, we would not approve the settlement. It is not
enough to say, as some parties do, "lLet future Commissions decide.”
We must make the decision now in order to make the finding that the
settlement is in the public interest; and so that the parties
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understand their rights and obligations. We do not want to hear
PGSE arquing 10 years from now that the settlement provides that
the ratepayers must pay for decommissioning costs regaxdless of
PG&E’'s activities concerming Diablo Canyon or that the Commission
has no authority to order refunds in the floor payment account. If
PG&E does not agree with our interpretation of the settlement, then
it must withdraw from the settlement and prepare for trial ¢n the
reasonableness issues of the construction of Diablo Canven.

This discussion of our authority t¢ interpret the
settlement finds support in court cases and decisions of other
Commissions. A settlement, when adopted by us, is not a contracs
between parties but a decision of the Commission. (Mokil Qi)
Corporation v. ggg (1974) 417 US 283, 313-314, 41 L. Bd. 2d 72;
Rlacid Qi) Co. v. FRC (S5th Cir. 1973) 483 F. 2d 880, 893; Re

Chesapeake & 2. zgl. Co. (1982) 3 DC PSC 182, Annotated 1983-1986
PUR Digest, Procedure, § 3L.) And it is binding on all the parties
even though some parties are not in accord with the result (Renn.
Gas & Water Co. v. FPC (D.C. Cir. 1972) 463 F. 2d 1242, 1246.)

When a public utilities commission adopts a settlement it does so
on its understanding of the texrms of the settlement. (Re_Hepe
Natural Gas Co. (1983) 51 PUR 4th 431, 441.) We evaluate the
settlement, the evidence presented in support and against, and the
plain meaning of the language. But to the extent the settlement
requires interxpretation after it is adopted in a Commission
decision, it is the Commission’s interpretation that prevails. (Re
Puklic Sexvice Co. of Indiana (1986) 72 PUR 4th 660; See Brown v.
Neebh (6th Cir. 1981) 644 F. 2d 551, 558.)

‘ The Settlement Agreement -provides that any change in the
agreement renders it null and void. We believe the Settlement
Agreement and the Implementing Aéreement as written, and as
ingexpreted by us in this decision, are fair and in the public
interest; the Settlement Agreement and the Implementing Agreemént
need not be changed.
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We cannot anticipate every issue that might arise over
the years of the settlement 30 our discussion, of necessity, is
limited. To the extent that issues . arise which are not dealt with
in this decision we would expect the parties to refer to the
Answers to Questions Raised in ALJ Ruling Dated July 21, 1988 (Exh.
513):; Additional Answers (Exh. 514); Joint Answers to Questions
Raised in Settlement Workshops (Exh. 515); Supplemental Joint
Answers (Exh. 516); Joint Answers to Questions Raised by the ALJ
September 15, 1988 (Exh. 517); as well as to the testimony of the
proponent’s witnesses and their briefs and orxal argument.

D. Antitrust Allegations

During the hearings on the settlement, a request was made
to examine "...the antitrust factors inherent in the settlement
agreement....” It was alleged that the proponents and their agents
had met during the past thirteen months in secret sessions and
negotiated a settlement agreement in which the price for the power
produced by Diable Canyon was fixed.

The Commission, in reaching a decision on whether to
grant or deny a certificate of public convenience and necessity, is
required to consider the antitrust implications of the matter

before it. (Noxthexn Califoxnia Powex Agency v. Public Utilities
Commission (1971) 5 Cal.3d 370, 377; Re RBI&T Co. Genexa) Rate
Ingrease (1979) 2 CPUC 2d 89, 193; Re PT&T CoO. gxanting partial
Leheaxing (1979) 2 CPUC 2d 434, 448.) In the Noxthexn California
Power Agengy case, the California Supreme Court annulled a
Commission decision granting a certificate to construct and operate
a geothermal steam generating plant because the Commission had
failed to give adequate consideration to, and make appropriate
findings on, the allegations that the steam purchase contracts
viclated state and federal antitrust laws. (Nerthernm California

Rower Agency v. Public Utilivies Commission, supra, 5 Cal.3d at
p. 380.)
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Competition is a relevant factor in weighing the public
interest. Antitrust considerations, if they were present, would be

relevant to the issues before us. (Noxthern Californmia Power
Agency v. Public Utilities Commission, supra, 5 Cal.3d at p. 377.)
This is not to suggest, however, that the regulatory agency is
bound by the antitrust laws. As the court pointed out in the
Noxthexn Califoxnia Powexr Agency case at page 377, regulatory
agencies such as the Commission:

*...can and do approve actions which violate
antitrust policies where other economic, social
and political considerations are found to be of
overriding importance. In short, the antitrust
laws are merely another tool which a regqulatory
agency employs to a greater or lesser degree to
give ‘understandable content to the broad
statutory concept of the "public interest."’"

Thus, the Commission can, after due consideration and in
the exercise of its authority, approve an agreement despite its
monopolistic features. The antitrust prohibitions do not extend to

trade-restraining acts which are done pursuant to state regulation.
(Raxkex v. Brown (1943) 317 U.S. 341, 350-351 (63 S.Ct. 307, 87

L.BEd. 315); i v. W m
(Sth Cir. 1971) 440 F.2d 1135, 1140; Re Southexn California Watex
Company (1980) 3 CPUC 2d 379, 386.) That is, even if the rates and

practices complained of originate with the regulated utility, if
the "... rates and practices are subjected to meaningful regulation
and supexvision by the state to the end that they are the result of
the considered judgment ¢f the state regulatoxy authority...,” it
is immune from the operation of the antitrust laws. (Gas Light

Company of Columbus v. Georgia Power Company, supxa, 440 F.2d at
p- 1140.) Similarly, we note that the California Unfair Practices
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Act, Business & Professions Code $§17000 e%. seq., which prohibits
anticompetitive behavior, does not apply: .

"(l) To any service, article or product for
which rates are h
n h

of this State and 30ld or furnished by any
public utility corporation, or installation and
repair sexvices rendered in connection with any
services, articles or products." (Business &
Professions Code § 17024,.emphasis added.)
The proponents all testified that the price structure of
the settlement was a negotiated and agreed upon price. If such a
price were set by the proponents without the Commission’s xeview
and approval an antitrust violation might be the xesult, but here
the settlement, which includes the performance based pricing
structure, is subject to the review and approval of this
Commission. As discussed earlier, the purpose of . this decision and
the hearings that we held on the settlement axe fox determining
whether the settlement is reasonable, consistent with the law, and
in the public interest. Any antitrust implications of the
settlement are therefore just another factor in determining whether
the settlement is in the public interest. The settlement prices,
when approved by us, are no more in restraint of trxade than any
other Commission approved price or rate.
We do not see any anticompetitive ;mplxcat;ons in the
settlement. The DRA, PG&E, and the AG may meet, negotiate, and
. propose a price or rate to the Commission; that is not
anticompetitive, nor is it an agreement to fix prices between
competitors. One alternative to the settlement is to include the
cost.of.Diablo Canyon in rate base where PG&E could recover its
reasonable costs for the plant regarxdless of the cost of
alternative sources of energy. That, too, is not anticompetitive
We find that the Settlement Agreement is not anticompetitive, but
should others see it differently we £ind that the economic
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considerations embodied in the settlement are of overriding
importance.

TURN, w;ll;am Bennett and Robert Teets, the Redwood
Allzance, the San Luis Obispo Mothers for Peace (SLOMP), Consumers
. Organized for the Defense of Environmental Safety, Life on Planet
Earth, and Rochelle Becker allege that the settlement proceedings
did not give them adequate'txme to prepare and therefore violated
due process.

The following is a brief summary of the settlement
proceedings. On June 27, 1988 the proponents announced that a
settlement had been reached among the propeonents. In his ALJ
Ruling of June 27, the presiding ALJ adopted a hearing schedule for
the proposed settlement, and adopted the settlement procedurxes
proposed in R.84-12-028 (see Appendix B) as the procedure for
determining the reasonableness of the proposed settlement. On
July 6, an informal settlement conference was held to discuss the
proposed settlement. On July 8, the date set for the filing of the
Settlement Agreement and Implementing Agreement, the proponents
notified the ALJ that the papers would not be filed until July 15.
Subsequently, in the ALJ’s Ruling of July 21, the schedule of
June 27 was rescinded, and the time in which opponents could file
comments on the settlement was extended one week to August 15.

Prior to and at the prehearing conference of August 18,
1988, the oppeonents moved for an extension 0f time in which teo file
comments in opposition to the proposed settlement. This motion was
denied and the following hearing schedule was adopted:

(a) Augqust 22 - proponents’' testimony to be
filed.

(b) August 30 - all parties may submit comments
regarding the proposed settlement.

() September 12 - all parties other than the -
proponents shall file test;mony;
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(d) September 19 - proponents’ rebuttal
testimony filed.

(e) September 19 - hearings begin.

(£) September 30 - hearings end (hearings
actually ended on October 3).
During this period, workshops were conducted by the Commission
Advisory and Compliance Division (CACD) to which all parties were
invited. Answers to questions raised at the workshops were £iled,
as were answers toO questions raised by the presiding ALJ.

The above schedule is consistent with the proposed
settlement rules which we used in this case, which provide that all
parties receive 7 days’ notice that a settlement will be filed and
that a pre~filing settlement conference will be held; that all
parties be served with the settlement; that objecting parties have
30 days in which teo file comments and 15 days to file reply
comments; and that a hearing be held as soon after the close of the
comment perioed as reasonably possible. ALl parties received
advance copies of the Settlement Agreement on June 27 with formal
service on July 15; a settlement conference was held on July 6;
parties had until August 30 to file comments and opponents had
until the day their witnesses testified to file prepared testimony.
And prepared testimony is the best commentary. We £ind that the
presiding ALJ acted reasonably in setting the comment and hearing
schedule.

Prior to the prehearing conference of September 15, 1988,
the opponents moved for additional time in which to file prepared
testimony. In addition, TURN requested that the CACD perform
computexr runs using the DRA’sS model to calculate the effects of
using alternate assumptions. The Redwood Alliance moved to compel
compliance by the DRA with certain discovery requests, which it
alleged were essential for its case in opposition to the proposed
settlement, and for & modification of the briefing and hearing
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schedule. In denying the Redweod Alliance’s discovery motion and
for modification of the hearing schedule, the presiding.ALJ stated:

"[T]his case is too large for any one person or
organization outside of an orxganization as
large as the Public Utilities Commission to
adequately prepare within the time limits. ...

“The case cannot be operated on the basis of any
one person being fully advised in all phases of
this case. That is why we have a staff. That
is why we have an attorney general. ...

“In the San Luis Obispo Mothers’ letter, it
says... our witness is employed full time and
only able to meet on weekends. And the
[California Polytechnic] library is closed on
weekends.

"Well, that kind of assistance to the
Commission, while welcomed to the extent that
it is available, cannot be used to say we have
to delay a proceeding like this.

"These people are not equipped to participate
fully. And I can’t allow that to run the
hearing.

"In the other area of the Redwood Alliance’s
motion, the discovery request on cost-
effectiveness, I am not sure that that is
relevant to the settlement. And if it is
relevant to the settlement, it should have been
relevant to the main case. ...

"And if it was relevant to the main case, you

[Redwood Alliance] should have been here a year

ago. Yet, you weren‘’t.”
The ALJ also denied TURN's motion for the CACD to run alternate _
analyses, but permitted TURN and the SLOMP to file testimony on the -
day their witnesses testified.

At the start of the hearings, and following the testimony
of Dr. Bernow, the Redwood Alliance renewed its motion for o
discovery on the cost effectiveness issue. Both of these motions
were denied.
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Mr. Bennett complains that he was denied cross
examination of critical witnesses, and was not permitted to inquire
about the negotiations surrounding the settlement.

1. QObjections to the Schedule ,

The opponents to the settlement complain that the
schedule adopted by the presiding ALJ “...imposed an arbitrary and
short schedule” (Bennett and Teets, Brief in Opposition to
Settlement Agreement, p. 7.), which is unfair to those opposing =h
settlement. (Concurrent Brief ¢of the Redwood Alliance, p. 4; SLOMP
et. al., Closing Arguments, p. 15.)

The courts have recognized that to adegquately represent a

group of persons, such as in a class action lawsuit, substantial
resources are necessary to support what is likely to be costly and
protracted litigation. (Smith v. Josten's American Yearbook Co.

(D. Xansas 1978) 78 F.R.D. 154, 163; Qullen v. New York State Civil
Sexvice Commission (E.D.N.Y. 1977) 435 F. Supp. 546, 563; Amos V.
Boaxd of Rirectors of City of Milwaukee (E.D. Wisconsin 1976) 408

F. Supp. 765, 774; Jeffexrv v. Mal¢elm (S.D.N.Y. 1973) 353 F. Supp.
395, 397.) rThe ordinary layman will generally not possess the

requisite training, expertise, and experience to be able to
adequately sexve the interests of a proposed class." (Jeffery v.
Maleolm, supra, 353 F. Supp. at p. 397.) Even an attorney or
attorneys who have shown the utmost competence in conducting
traditional, two party litigation may lack the time, ability, and
resources to adequately prosecute a large case. (Smith v. Josten’s
Amexican Yeaxbook Co., supra, 78 F.R.D. at p. 163; Cullen v. New
York State Civil Service Commission, supra, 435 F. Supp. at p. 563;
Anmos v. Boaxd of Dixectors of City of Milwaukee, supxa, 408 F.
Supp. at p. 774.) Unless there is a valid reason, the lack of
preparation is not a grounds for obtaining a continuance. (Unites

Stares v. Racific Fruit & Produce Co. (9th Cir. 1943) 138 F 24
367, 372.)

-T2 -
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The ¢case before this Commission is of unprecedented size,
in terms of cost and filings. Over 150,000 pages of prepared
testimony and exhibits were filed for the reasonableness phase
alene. In addition, depositions were taken, and numexous data
requests were exchanged between the interested parties. The amount
of material in this case is staggering. The material filed in
support of the settlement was much less voluminous, but still
required expert analysis by persons experienced in public utilicy
law. The presiding ALJ has stated on the record that an individual
or organization may be hard pressed to deal with such an enormous
record.

Ms. Becker and the San Luis Obispo Mothers for Peace have
acknowledged both in the hearings and in their filed papers that
they do not have the financial resources and personnel for a case
of this magnitude. Ms. Becker stated that the cost of mailiné
their papers to all parties was a concern. In addition, the SLOMP
is a "volunteer group”, and "The witnesses, the people who are .'

working in this case are employed full time. They only have
evenings and weekends to get [their opposition to the settlement]
ready." The hearing schedule in San Luis Obispo was adjusted to
accommodate the SLOMP witness because of the witness’ full time
job..

TURN also lacked adequate rescurces as evidenced by its
request that the CACD run the DRA’S computer model using alternate
assumptions. The Redwood Alliance noted that it is a “"nonprofit
membership association”, and "Its participation in these
proceedings and the ECAC proceedings have exhausted all available
funds. " '

As discussed supra, due process was accorded to all
parties in this proceeding. The presiding ALJ has the authority to
control the course of the proceedings, and may take such other
action as may be necessary and appropriate. (Rule 63.) He had
authority to adopt the proposed settlement rules fo:'use in this
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proceeding, and we affirm his ruling. The purpose behind the
settlement rules is to encourage agreement between some or all of
the parties to a Commission proceeding. Implicit in this purpose
is the speedy resolution of contested issues. The period between
the announcement and service of the settlement documents and the
start and conclusion ¢f the hearings was reascnable. The
participation of the interested parties in this case is
commendable. However, when an individual or organization does not
have the necessary resources, that lack cannot control the pace of
the proceedings. To allow the opponents in this case additional
time to prepare would have, in effect, pushed the settlement
timetable further back, thus eliminating one of the features of a
settlement, to save hearing time and reduce the cost of litigation.

2. Motion to Compel Compliance With Discovery Request

The Redwood Alliance sent data regquests to the DRA and
PG&E concerning certain cost information. Some of the requested
information was received in six large cartons containing an
estimated 20,000 pages ¢f analysis and documents, while other
information was not received. According to the Redwood Alliance,
the information received generated the need for an additional data
request. When the motion for a continuance and compliance was
brought by the Redwood Alliance, its experts had “"only partially
analyzed this information....”  The Redwood Alliance in its
closing brief contends that the ALJ’s denial of its motions for
more time to prepare and for compliance with its discovery request
was a "fundamental denial ¢f the opportunity to present the
opposition’s side of the Settlement story.” .

The hearing schedule cannot be regulated by a party which
lacks sufficient resources to manage the enormous amount of
information associated with this case. Dr. Bernow testified that
if he obtained the additiconal information that the Redwood Alliance
requested, it would still take him between 30 and 60 days to
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complete what is essentially a preliminary analysis of his cost
effectiveness study of Diablo Canyon. Therefore, the ALJ’s denial
of the motions filed by the Redwood Alliance was proper.

3. Cross Examination of Witnesses _

Mr. Bennett contends that he was denied the right to
cross examine Mr. Ahern and Mr. Maneatis and that his subpoena to
Attorney General Van de Xamp was improperly gquashed.

It is well recognized that irrelevant, harassing,
cumulative, and repetitive questions have no place in judicial or
administrative proceedings. (Evidence Code €8 210, 352; Government
Code $11513; Regple v. Buxrgener (1986) 41 Cal. 3d 505, 525; Hoxn v.
Genexal Motors Corporation (1976) 17 Cal. 3d 359, 371.) The
objections to Mr. Bennett’'s line of gquestions were sustained by the
presiding ALJ as irrxelevant, repetitive, and cumulative. He was
given the opportunity to make an offer of proof as to why Mr. Ahern
and Mx. Maneatis should be subjected to further cross examination;
he did not do so for Mr. Ahern and refused to do so for
Mr. Maneatis. We note that Mr. Bennett was not present during the
¢ross examination of many witnesses. In light of the record,

Mr. Bennett’'s right to cross examine was not denied.

The motion to quash the subpoena issued to the Attorney
General was properly granted. A high public official should not be
required to respond to a personal subpoena absent a showing of
prejudice or injustice, and no such showing was made.
(Rewkmedian v. Superjor Court (1983) 143 Cal. App. 3d 632, 633.)
Moreover, no showing was ever made that the Attorney General’s
testimony was necessary or would provide the parties with any
relevant information they could not otherwise, through less
burdensome means, receive. The Attorney General was not present at
any of the settlement negotiations but had authorxized a Special
Assistant Attorney General to represent him throughout all
settlement negotiations. The Assistant Attorney General did
testify and was subject to cross-examination. Thus, testimeny by




A.84-06-014, A.85-08-025 ALJ/RB/fs/pds*

the Attorney General himself was unnecessary and the ALJ ruled
correctly.
4. Settlewment Negotiations
The opponents to the settlement contend that:questions
should have been permitted regaxding the negotiations of the
settlement. We are of the opinion that those questions were
properly excluded. (See Evidence Code §§1152, 1152.5, 1154.)
Proposed settlement rule 51.9 provides in pertinent part:

*No statements, admissions, or offers to
stipulate or settle, whethexr oral or written,
made in preparation for, or during negotiations
of stipulations or settlements shall be subject
to discovery, or admissible in any evidentiary
hearing unless agreed to by all parties
participating in the negotiation. :

-

*All information obtained during the course of
negotiations shall be treated as confidential
among the participating parties and their
clients and shall not otherwise be disclosed
outside the negotiations without the consent of
the parties. . . ." 'lé

The same argument was raised in the Nine Mile Point 2

settlement hearing. (Re Nine Mile Point 2 Nucleax Genexating
Facility, supra, 78 Pub. Util. Rep. 4th at p. 46.) The New York
Public Service Commission stated:

“Though the negotiations between staff and the
company were confidential, we find that, in the
circumstances of this case, such
confidentiality may have been necessary to the
development ¢of a settlement propeosal.
Furthexmore, the proceedings in this case -
afforded all parties an Opportunity to assess
the reasonableness of the proposed settlement,
to comment, to cross—-examine, and to introduce
opposing evidence. We considered that evidence
carefully and, indeed, revised the proposed

14 The final version of settlement rule 51.9 adopted in D.88-09-
060 is consistent with the proposed rule cited above.
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settlement to rxeflect the arguments we found

persuasive. Thus, the procedures in this case

have provided the parties with numerous -

opportunities to test the reasonableness of the

settlement and to influence our ultimate

determination.” (JId. at pp. 46-47.)

All parties to this proceeding received due process of
the law. In this case, all of the interested parties had the
opportunity to attend an informal settlement conference, file
comments, file testimeony, attend workshops, present witnesses,
cross examine witnesses, file closing briefs, and argue befoxe the
Commission. The procedures adopted in this case have provided
ample opportunity for opponents to persuade us that the settlement
is not in the public interest. Thus, although the negotiations
surrounding the settlement were privileged, procedures were in
place that allowed all interested parties to to be heaxd.

VI. Summarxy of the Settlement

On June 27, 1988 a Settlement Agreement (in Appendix C)
was filed by the proponents which covers the operation and CPUC
jurisdictional revenue requirements associated with each unit of
Diablo Canyon. Subsequently, an Implementing Agreement (in
Appendix D) was entexed into by the pioponents and filed with the
Commission on July 15, 1988. The Implementing Agreement
supplemented and clarified portions ¢f the Settlement Agreement.
The Settlement Agreement and the Implementing Agreement are
. intended to be interpreted as a single, integrated agreement, and
in the event of any conflict between the terms of the two
agreements, the Implementing Agxeement is to govern. Rather than
putting Diable Canyon in rate base less a disallowance of plant
costs determined after hearing, the settlement provides an
alternative method of recovering Diablo Canyon ¢osts. The
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proponents assert that this alternative method provides revenue to
PG&E equivalent to a $2 billion rate base disallowance.,

The presiding ALJ asked numerous questions regarding the
interpretation of the settlement documents and workshops werxe
conducted for the purpose of discussing and interpreting how the
day to day mechanics of the settlement would work. As a result of
the workshops, the proponents filed their joint responses to the
questions raisec by the ALJ and at the workshops.

In traditional ratemaking, the utility is entitled to an
allowed rate of return on undepreciated capital costs. Undex
traditional ratemaking, the utility has the burden of proving to
the CPUC that the amounts spent in constructing the plant were
prudently incurred. The proposed settlement represents a departure
from traditional ratemaking. Under the proposed settlement, the
higher the capacity factor o¢f the plant, the more revenue PG&E will
generate. The proponents refer to this new pricing structure as
*performance based pricing”. However, this is somewhat of a
misnomer because the prices to which PG:E is entitled under the
settlement are fixed and do not vary based on performance.
Instead, it is the revenue that PGL&E receives that varies
proporticnally as performance varies. A better descriptive term
would have been performance based revenue. Nevertheless, as all
parties have used performance based pricing as the descriptive’
designation s¢ shall we.

To understand the testimony and the positions of the
proponents and opponents to the settlement, we set forth a brief
summary of the settlement in this section. An analysis of the
texms of the Settlement Agreement and the Implementing Agreement is
presented later in this decision. ‘

The proposed settlement is the exclusive procedure for
the rate treatment of all of the costs of constructing, owning, and _
operating Diablo Canyon for the first 30 years of the commercial
operation for each unit of the plant. Under the settlement, except
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for floor p&yments and the basic revenue requirement, ratepayers
.will pay only for the power that is actually produced by Diablo
Canyen. ‘

PGS&E has agreed to waive all rights to ¢ollect in rates
the uncollected balance that has accrued in the DCAA, which as of
June 30, 1988 amounted to almost $2 billion. PG&E has also agreed
to waive its rights to seek recovery of any litigation expenses in
connection with this case. The interim rate revenues that PG4E
received from 1985 through June 30, 1988 will be the sole
compensation to PG&E for that time period.

The price for Diablo Canyon power over the next 28 years
is composed of a fixed price, an escalating price component tied to
an inflation factor, and a peak period price differentiation. I
the plant operates well, the owner is rewarxded with highex
revenues. However, if the plant operates poorly, the owner
receives less revenue. Out of these revenues PG4E must cover all
of the costs of owning and operating the plant, including all
future capital additions. Thus, under perxformance based pricing,
the operating risks are shifted from the ratepayers to the utility
and its sharxeholders. '

To provide some protection against the adverse financial
impact of a prolonged outage, PGLE is entitled to floor payments (a2
minimum revenue quarantee) under two limited circumstances:

(1) floor payments automatically apply when performance based
pricing fails to produce enocugh revenue to cover the basic revenue
requirement of the two utility assets; or (2) PG&E may opt for
floor payments when the annual capacity factor of Diable Canyon
falls below a certain specified level.

The abandonment provision of the settlement limits the
amount that PGSE can request in the event of an abandonment. Any
rate request related to abandonment is subject to Commission
approval. In addition,. there is nothing to preclude the DRA oxr the
AG or any other party from challenging the abandonment. request.

v
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The settlement alsc calls for the establishment of a
three member Independent Safety Committee for Diable Canyon to
review its operations for the purpese of assessing the safety of
operations and suggesting any recommendations for safe operation.
The cost of the safety committee is to be included as part of
PGSE’s ordinary fuel related operating expenses.

Decommisszioning costs are not covered by the settlement,
and will continue to be governmed in accordance with Commission
policies for decommissioning nuclear plants.

VII. ZTestimony of Parxties in Pavor of the Settlement

A. estimon Witnes

.The following witnesses testified for PG4E in favor of
the settlement: Richard A. Clarke, the Chairman of the Board and
Chief Executive Qfficer of PGLE; George A. Maneatis, the President,
and a Director of PGAE and various subsidiary companies; Thomas C.
Long, the Manager of the Revenue Requirements Department of PG&E;
and Peter D. Hindley, a Supervising Power System Engineer.

1. Zestimony of Richaxrd A. Clarke

Mr. Clarke testified that there were several reasons for
PG&E’s decision to reach a settlement. First, the settlement will
resolve, in the quickest possible manner, when and how PG&E will
receive revenues from its investment in Diable Canyon. ' Prior to
the announcement of the settlement, there was substantial
uncertainty about the amount and timing of PG&E’s xecovery of
revenues from Diablo Canyon. In addition, the interim rate rxelief
was inadequate, which in Mr. Clarke’s opinion, seriocusly eroded the
company’s financial integrity. ' '

Although PG&E felt that it had compiled a strong case for
the full recovery ¢f Diable Canyon’s costs, PG&E was also realistic
in that it knew the Commission might evaluate the evidence to the
detriment of PG&E. As for the length of the proceedings, at the
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time the settlement was announced a Commission decision was still a
year or more away, and the likelihood of judicial review was likely
to add years before the outcome was finally decided. Thus, the
benefit of a speedy end to the uncertainty was one of the key
reasons for PGLE’s agreement to settle.

The second reason PG&E gave for settling the case is that
the settlement will make PGEE’s financial future dependent upon how
well PG&E manages Diable Canyon in the future. If PGL&E operates
the plant at a higher than average capacity over the next 28 years,
as it believes it can based on Diablo Canyon’s past performance,
the company and its shareholders will be rewarded.

The thixd reason PG&E gave for settling the case is that
the settlement will save millions of dollars in litigation expenses
. because the prudence portion of the rate case is avoided. In
addition, the intangible costs of PGSE’S management having to focus
its attention and energy attending to the hearings and related
activities is also a cost that PGELE can now aveid.

Mr. Clarke further testified that the settlement balances
ratepayer and utility interests by shifting most of the financial
risk of owning and opexating Diablo Canyon from the ratepayexs to
PG&E and its shareholdexs, while in turn, the settlement gives PGLE
the opportunity to benefit monetarily if the plant performs well
over the next 28 years. '

PGSE believes that under traditional ratemaking, the risk
of plant operation is usually borne by the ratepayers. That is,
the ratepayers pay for the cost ¢of the plant and a return on that
investment, plus the cost of operations, mainterance,
administrative and genexal expehses, and capital additions. The
risk of reduced plant performance, and/oxr the growth in operating
expenses or capital additions can result in £utqre rate increases
or reduced energy production without a corxresponding rate
reduction. ‘
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, PGLE realized that under the settlement, PGLE bears the
risks of reduced plant performance and cost growth. Although the
flooxr payment provision provides it with some protection against
the possibility of a prxolonged ocutage, a shutdown of Diable Canyon
would be very costly. At most, the floor would only provide
revenues equivalent to those earned by operating the plant at a 36%
capacity factor, well below the industry average capecity factor of
S8% used by the DRA and the AG in their equivalent disallowance
calculations. In addition to the lost plant revenue, the repairs
required during the shutdown arxe likely to be quite expensive.
Undexr the settlement, these are risks that PG&E will bear.

PGAE testified that the growth in operating and
maintenance expenses, and the cost of future capital’additions for
Diablo Canyon over the next 28 years cannot be predicted with
accuracy. It is likely that future regulatory requirements will
require capital additions or maintenance expenses in excess of
those currently contemplated. Under traditional ratemaking, PG&E
would be entitled to seek recovery of these costs from the
ratepayers. However, under the settlement, PGLE is responsible for
these costs. ,

PGSE believes that in balancing the risks to the
ratepayers and PG&E, if Diablo Canyon performs well, PGEE will
receive greater compensation. PG&E believes that the plant is well
constructed, and that long term operational.probiems will not
occur. PGLE therefore believes that PG&E can maintain a higherx
than average level of performance for the plant over the next 28
years.

Mr. Clarke also testified that a “safety net™ was
provided for in the settlement in recognition of the shifting of
risks to PG&E, and to provide some protection against the adverse
financial impact of a prolonged outage. The settlement provides
for potential floor payments, which would apply under two linited
circumstances: (1) the floor payment would automatically apply
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when the operation of the plant failed to produce enough revenue to
cover the basic revenue requirement of the utility assets; and

(2) the £flooxr payment would apply, at PG&E’s option, when the
annual capacity factor of the plant falls below the level specified
in the agreement, initially set at 36%. The floor payments must be
repaid with interest from one half of the revenues received from
subsequent year operations above a 60% capacity factor.

PGLE believes that another advantage to the settlement is
that it more equitably allocates costs between present and future
ratepayers. Under traditional ratemaking, because plants in rate
base are depreciated, rates tend to be front-end loaded.

Ratepayers pay more for electricity generated in early years than
they do in later years because the utility’s return on its plant
investment de¢lines each year. However, under the settlement, the
amount ratepayers pay is determined by the amount of Diablo
Canyon’s output, and the ratepayers whe use the electricity are the
same ones who pay for it.

Mr. Clarke testified that under the settlement the
starting price for Diablo Canyon energy is 7.8 cents/kWh. However,
if the Commission allowed the entire $5.5 billion into rate base,
and ‘the Diablo Canyon Adjustment Account was amortized over 10
years, the starting price for Diablo Canyon electricity would
exceed 15 cents/kWh. This would result in an average increase in
electric rates of approximately 25%.

PGSE witnesses testified that the starting price of
Diakle Canyon power under the settlement is also lower than the
prices customers of other California utilities are paying for power
from nuclear plants. The Commission priced electric power from the
San Onofre Nuclear Generating Station (SONGS) Units 2 and 3 at
about 9.5 to 10 cents/kWh. In determining rates for the Palo Verde
nuclear power plant, the Commission allowed Southern Califormia
. Edison to recover the equivalent of up to 8.6 cents/kWh, with about
half of the capital investment to be put into rates at a later
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time. Thus, the price of Diablo Canyon electricity compares
favorably to other alternate scenarios.

Mr. Clarke also testified about the importancn of the
stability that the settlement brings to PG&E and its shareholders.
Over the past 19 months, the market price of PG&E’s stock has
fallen. This is due in part to the delay and uncertainty in
recovering the costs of Diablo Canyon. On the same day the
settlement was announced, the PGSE Board of Directors also reduced
the annual common stock dividend by 27%, from $1.92 per sharxe o
$1.40 pexr share. This reduction represented $200 million per year
in reduced income for PG&E shareholders.

In answer to the ALJ’S guestion about what happens if
there is a balance in the £fl00r payment memorandum account upon
expiration of the settlement, Mr. Clarke testified that the "slate
is wiped clean,” meaning that PGSE keeps the money. He said that
in the event that Diablo Canyon is performing very poorly, or has
to be shut down, and the Commission was setting the rate of return,
the Commission should assume that Diablo Canyon is in fact
operating as well as all other nuclear plants. As for PGS&E’s
expectations about the capacity factor, Mr. Clarke expects Diablo
Canyon to operate in a range of 65 to 70 percent over the life of
the plant. His expectation is based on the assumption that there
will not be: any major NRC mandated éhanges oxr requirements. He
pointed out that the capacity limit of Diablo Canyon precludes
unreasonable profits, but he conceded that if there axe
circumstances in operating Diablo Canyon that are 3o severe that it
jeopardizes PG&E‘’s ability to serve its customers, PGSLE might apply
to the Commission for emergency rate relief notwithstanding the
settlement.

2. ZTestimony of George A. Maneatis

Mr. Maneatis’ testimony focused on the effects of the

settlement on Da.ablo Canyon plant operat:.ons.,.
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Mr. Maneatis addressed the opponents’ concerxns that
PG&E’s performance based revenues will come at the expense of plant
safety. He pointed ocut that Diable Canyon was recognized by the
Institute of Nuclear Power Operations (INPO) in 1986 for superior
operation and management, and that it is PG&E’s intention to
continue to operate the plant to ensuxe the public health and
safety. -

PGSE is of the belief that there is no conflict between
operating the plant well and operating the plant safely.
Reliability and safety arxe intexconnected because the continued
operation of Diablo Canyon is always contingent upon meeting the
stringent operating requirements of the NRC.

PGSE believes that it is in its best interest to continue
t0 make those capital additions that are necessary to improve
operations and to keep the plant in a safe, reliable, and efficient
operating condition. Although the costs of capital additions are
the responsibility of PGSE under the settlement, those additions
which improve Diaklo Canyon‘s operating capacity will also provide
increased returns undexr performance based pricing. Thus, it would
be "penny wise and pound foclish" for PGEE to forgo making
expenditures that will ensure that Diablo Canyon will continue to
be operated in a safe and reliable manner.

Mr. Maneatis testified that the safety committee provides
an added level of assurance to the public that Diablo Canyon will
continue to operate safely. The safety committee will be made up
of individuals who have the appropriate knowledge, background, and
experience in the field of nuclear power facilities so as to be
able to make any recommendations they feel are appropriate to
enhance safety in the oﬁeration of Diablo Canyon. A wide range of
records and reports will be made available to the safety committee,
including confidential business information. In addition, the
safety committee will have the right to conduct an annual
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examination of Diablo Canyon, as well as to conduct'additional site
. visits. .

Mr. Maneatis testified that the safety committee will
report on its findings and make recommendations for improved safety
measures On an annual basis. PG&E is required to respond to the
report, which will be distributed to the Governor, the Attorney
General, the CPUC and the California Energy Commission. The safety
committee will be adequately funded with an initial annual budget
of half a million dollars. This budget will attract qualified
experts and allow the safety committee tO seek any assistance that
it may require. .

On cross examination, Mxr. Maneatis testifiea that he had
met with some of the NRC Commissioners and their stafi on an

informal basis in June 1988 to notify them that PG4E was
considering settling the Diablo Canyon case using an alternative
form of ratemaking. The NRC did not convey any concerns to him
about performance based pricing. He also stated that if there is

some extraordinarxry event in the future that is beyond PGLE’s

control, and it impairs PGLE from discharging its utilicy

obligations, PG&E would come to the Commission and request xelief.
3. DXestimony of Thomas C. Long :

Mr. Long explained the texrms of the settlement and how
the settlement will be implemented by PG&E over the short term and
the long texrm.

For the most part, Mr. Long'’s testimony was a technical
exposition of the various accounting changes necessary to implement
the zettlement and need not be recounted. What is important to
ratepayers, however, is his recommendation for spreading the rate
increase which will follow this decision. The amount of the rate
increase is $284 million, or 5.2% of presently authorized
revenues. ' ‘
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PG&E recommends that rate design for the Diablo Canyon
revenue increase be considered in PG&E’s current ECAC case, where
the Equal Percent of Marginal Cost (EPMC) method will be used.

Mr. Long noted that the settlement covers all Diable
Canyon power sold to CPUC jurisdictional customers. The amounts
included in ECAC and ERAM rates will be based on forecasts of CPUC
jurisdictional sales adopted by the Commission in ECAC and general
rate case applications. The amount recorded monthly as a debit to
the ECAC balancing account will be based on the CPUC Jjurisdictional
sales recorded each month in the ECAC applied to total plant output
at the applicable price. The ECAC balancing account will thus
acerue the difference between rates set on, forecast jurisdictional
sales and costs based on recorded jurisdictional sales.

4. ZTestimony of Petex D. Hindley

Peter Hindley testified in xebuttal to the Redwood
Alliance’s witness, Dxr. Stephen Bernow, on the cost effectiveness
of Diablo Canyon under the settlement. He testified about the
benefit/cost analysis that PG&E prepared for Diable Canyon, and
pointed out what he believed to be major shortcomings with
Dr. Dernow’s analysis. '

Mr. Hindley testified that PG&E’s benefit/cost analysis
measured the costs to ratepayers of operating Diable Canyon, as
compared to the benefits ratepayers receive from such operation.
The benefits frxom Diablo Canyon are calculated fxom a comparison of
system costs with and without Diable Canyon in the resource mix.
That is, the benefits of Diablo Canyon are those costs that
otherwise would have been incurred, but that are avoided by having
the plant operate.

' In calculating PGSE’s costs for the benefit/cost
analysis, two assumed lifetime capacity factors were used: 58% and
65%. The calculation of the cost to ratepayers of operating Diablo
Canyon is based on the performance based price multiplied by the
assumed Diablo Canyon generct;on.
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PGALE defined the Diablo Canyon benefits to be the
reduction in costs of other generation types when Diable Canyon is
an available resource, i.e., when Diablo Canyon is in the resource
~mix. There are four general categories of savings: (1) savings
_ from the reduced use of fossil fuel and other fuels, and other
reduced purchases; (2) savings from reduced prices paid for
geothermal steam; (3) savings from reduced prices paid to QFs; and
(4) capacity savings. The latest calculation ¢f the Diablo Canyon
benefits was done mid-1988 using a production simulation model.

Mr. Hindley’s analysis projects that at a 58% lifetime
capacity factor, ratepayers will save approximately $265 million
because of the operation of Diablo Canyon, and at a 65% lifetime
capacity factor, ratepayers will save about $67 million.ls When
the savings are considered in conjunction with the unquantified
social benefits derived from the operaﬁion of Diablo Canyon, such
as a reduction in air emissions due to reduced fossil fuel plant
operation, fuel divexrsity, and the shifting of operational risk,
PGLE believes that the settlement represents a cost effective
methed of electricity generation for ratepayers.

PGLE also measured the cost effectiveness of Diable
Canycn under the settlement by comparing the costs to ratepayers
under traditional ratemaking with full recovery, to the costs to
ratepayers under performance based pricing. The costs to
ratepayers under traditional ratemaking amount to $12.30S billion
at a 58% capacity factor, and $12.361 billion at a 65% capacity

15 Due to the apparent use of different assumptions,
Mr. Hindley’s analysis on the cost effectiveness of Diablo Canyon
differs from the analysis that the DRA and the AG performed in
calculating the equivalent disallowance. Since the purpose behind
each analysis was different, we do not concern ourselves here with
the discrepancies between the¢ cost effectiveness analysis and the
equivalent disallowance analvs;s.
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factor. When compared to the costs under the settlement,
ratepayers save $2.9 billion at a 58% capacity factor, and
$2.1 billion at a 65% capacity‘factor.l6 :

Mr. Hindley criticized the analysis of Dr. Bernow for
understating certain benefits when he concluded that it might be
economical to shut down Diablo Canyon at the prxesent time.

Mr. Hindley stated that Dr. Bernow omitted from his calculation of
benefits the savings from reduced prices paid for geothermal steam
and to QFs. He said that in the absence of Diablo Canyon, the
prices paid for geothermal steam and QFs would be highexr. PG&E
believes that Dr. Bernow undervalued those replacement energy costs
by $3.428 billion.

Mr. Hindley disagrees with Dr. Bernow'’'s replacement of
Diablo Canyon‘s 2,160 MW with 1,392 MW of combined c¢ycle capacity
for three reasons. One, Dr. Bernow’'s analysis improperly relates a
capacity facter to an availability factor. 7Two, Dr. Sernow uses
inappropriate data in determining the combined cycle availability.
And three, Dr. Bernow ignores the impact of the timing of planned
outages, which are planned for periods of the year when capacity
has little or no value. In Mr. Hindley’s view, one would need
2,160 MW of combined cycle to replace- Diablo Canyon.

Mr. Hindley testified that Mr. Kinosian’s analysis of the
cost effectiveness of Diablo Canyon is only good for the forecast
period of August 1988 to July 1989. It is not a meaningful
analysis for the cost effectiveness of Diablo Canyon over the
plant’s lifetime. In addition, he pointed ocut that Mr. Kinosian'’s
analysis without Diablo Canyon should-have included decommissioning
costs of $S55 millioﬁ, thexeby reducing the savings to $4 million.

16 Ibid.
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B. ) Wi 88

The following witnesses testified for the DRA in favor of
the settlement: William R. Ahern, Bruce DeBerry, Lee=Whei Tan,
Traman Burns, Raymond Czahar, Richard Meyers, Charles Komanoff, and
Scott Cauchois. :

1. Testimony of William R. Abern

Mr. Ahern, the Director ¢f the DRA, supports the
settlement. He testified that, unlike traditional cost ¢f service
ratemaking, the settlement allows PG&E to receive from its
customers a price based upon the actual electricity produced by
Diablo Canyon. According to Mr. Ahern, the advantages to '
ratepayers of performance based pricing have been widely recognized
in the federal Public Utilities Regulatory Policy Act of 1973 and
in the CPUC’s alternative generation program. Under those
programs, as well as the settlement in this case, if the plant
operates poorly the owner suffers. If it operates well, the owner
is rewarded with higher revenues. The operating risks are shifted
from the ratepayers t¢ the utility and its shareholders,

Mr, Ahern testified that given the examples of poor
nuclear plant performance and the high risks associated with
nuclear plants, the shifting of the operating risk from the
ratepayers to the utilities is of real value to the ratepayers. He
referrxed to the '‘Rancho Seco, San Oneofre Unit 1, and Humbeldt Bay
nuclear power plants which incurred extraorxrdinarily high costs
coupled with low production. Under traditional cost of service
ratemaking, these burdens were borne solely by the ratepayers.
Nuclear plants can experience recurring needs for new additions and
high costs any time after initial construction is finished. The
NRC may require new programs and facilities to promote safety.
Under the settlement, the costs for plant modifications,
operations, maintenance, insurance, security, and other plant
activities are shifted from the customers to the utility.
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He stated that, contrary to the assertions of the
opponents of the settlement, with the shifting ¢f the operating
risks PG&E has a strong incentive to operate Diablo Canyon
efficiently, carefully, and safely. Since plant outages and
degraded performance will cause revenues to drop in proportion to
the decrease in plant electricity production, PG&E’s plant
ranagement will be even more attentive to factoxrs that affect plant
performance, or that have the possibility of shutting down the
plant.

Mx. Ahern believes that the settlement’s peak period
price differentiation reduces the risk to customers that Diablo
Canyon will not be available during the months of peak electricity
demand. PG&E has a price incentive to operate the plant when it is
most needed by ratepayers, because the price is higher during peak
period hours than during off peak hours. Thus, PG&E is more likely
to schedule maintenance and refueling during periods of low demand
rather than at peak demand periods.

Another advantage to the settlement accord;ng To Mr.
Ahern is that it protects ratepayers £from the risks of world oil
price increases. Under the settlement, the price that PG&E
receives for Diablo Canyon power is not related to utility oil and
gas prices. Instead, the escalating price provision is tied to the
* CPL, which is more stable than fuel prices. 1In addition, the
settlement’s price formula is both stable and lower than expected
inflation rates after 1994.

Mr. Ahern discussed the magnitude of the equivalent rate
base disallowance in determining the reascnableness of the
settlement. Using a set of what the DRA believes to be reasonable
or conservative assumptions about future Diablo Canyon operation
and costs, the DRA estimates that the settlement provides for an
equivalent rate base disallowance of slightly morxe than $2 billion.
That is, under the settlement, it i3 as though the Commission
disallowed $2 billion of Diable Canyon’s construction costs from
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PG&E’s rate base. This estimate of a $2 billion equivalent rate
base disallowance assumes that PGSE will operate Diablo,Canyon at a
capacity factor of 58% over the next 2§ years.

He said that if different assumptions about future plant
operation and costs were used, the resulting equivalent rate base
disallowance could be materially different. For example, the DRA
estimates that if the plant is operated at a 70% capacity factor
for the next 28 years, the result would be an equivalent rate base
disallowance of less than $800 million. On the other hand, an
assumption of a capacity factor of 40%, which is Rancho Seco’s
average capacity factor, results in an equivalent disallowance of
nearly $4 billion.

In the DRA's estimation, one of the major advantages to
the settlement is that PG&E will immediately forego recovery of
about $2 billion in Diablo Canyon ¢osts now undercollected in the
DCAA that PG&E could recover, with interest, if{ the CPUC were to
allow the full $5.5 billion construction cost into PGSE’s rate
base. This waiver of $2 billion makes up approximately $l1.2
billion of the $2 billion equivalent rate base disallowance.

In the DRA’s 6pinion another way of judging the
reasonableness of the settlement is to compare the rate hase
disallowances that were made on other high cost operating nuclear
power plants. The $2 billion equivalent disallowance in this case
exceeds .any other state’s rate base disallowance adopted for a high
COSt operating nuclear power plant. Mr. DeBerry’s testimony
provides more details. _

The fixed and variable prices in the settlement were
negotiated and are not related to any specific forecast. Mr. Ahern
states that the pricing structure should be viewed in the context
of the whole‘settlement package, including the waiver of the $2
billion in the DCAA balancing account and the waiver of litigation
costs.
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Pursuant to the settlement agreement the prices for
Diablo Canyon power consist of a fixed price and an escalating
price. The fixed price shall be 31.5 mills/kWhr. The ;scalqting
price shall be as follows:

July 1, 1988 * 46.50 mills/XWhr

January L, 1989 51.85 mills/xWhr

January L, 1990 57.81 mills/kWhr

January 1, 1991 64.46 mills/kwhe

January 1, 1992 71.87 mills/kwhr

January 1, 1993 80.14 mills/XWhx

January 1, 1994 87.35 mills/kwhxz
Beginning on January 1, 1995, the escalating price shall be
increased by the sum of the change in the Bureau of Labor
Statistic’s year end national consumer price index during the
immediately concluded year and 2.5% divided by two.

Mx. Ahern offered several comparisons to illustrate the
reasonableness of the settlement’s prices for Diable Canyon power.
For example, a qualifying facility (QF) with an interim Standaxd -
Offer (SQ) #4, price option #1, fixed price contract would receive
a price of about 10.19 cents/kWh in 1989 compared to the
settlement’s price of 8.35 cents/kwh. The settlement’s fixed
prices through 1997 are well below the SO #4 prices. The SO #4
contracts provide that after the 10 year fixed price period is
over, the enerqgy price becomes the short run avoided cost energy
price of SO #2. That price is tied to whatever PGSE’s plant
efficiencies and fuel costs are in the future. The major fuels
used in the calculation are oil and gas, the prices of which are
largely determined by the world price of fuel oil. These prices
can be highly volatile and can increase rapidly. Assuming that the
DRA‘s use Of Data Resources Inc.’s CPI forecast is likely to be
met, estimated at 5.7% per yeaxr, this is well below the expected
levels of inflation and of escalation in oil prices.

Mx. Ahern testified that the settlement ¢ontains
provisions which provide PG&E with some downside risk protection,
particularly the flooxr payment provision. But even with these




provisions the treatment of prolonged outages under the settlement
is more favorable to PG&E’s customers than traditional ratemaking.
The abandonment provision puts a cap on the amcunt that PG&E can
request after the abandomment of Diable Canyon, which is a major
advantage over traditional ratemaking because the procedure for
removing a plant from rate base can take years, and the ratepayers
are responsible for reasonable uncollected ownership costs of the
plant.

Mr. Ahern points out, on the other hand, that if the
Commission were to adopt the DRA‘s rate base recommendation of $1.1
billion at a prudence hearing, and if Diablo Canyon were to operate
very well, with low capital additions and low operating and
maintenance costs for 30 years and with no prolonged outages, then
the ratepayers would be better ¢ff under traditional rate base and
cost of service ratemaking. However, for the Commission to do
this, it would have to resolve all the the disputed factual issues
in the case in favor of the DRA. . ' '

As Mr. Ahern testified, the settlement is a 30-year
agreement, covering all Diablo Canyon costs. In the absence of a
settlement, the Commission would have to hold a prudence hearing on
the initial cost of the plant, as well as a prudence hearing for
the capital additions made after commercial operation up to the
test year 1990 of PG&E’s next general rate case. In that rate
case, the Commission would also need to adopt new levels of future
capital additions to put in rate base and new levels of operating,
maintenance, and administrative expenses. Every year, the
Commission would have to assess nuclear fuel costs in PGSE’s fuel
cost offset proceedings. In addition, over the next 23 years,
there would be many other proceedings to address the c¢osts incurred
st Diablo Canyon. Under the terms of the settlement, all of those
CPUC reviews would be. aveoided. According te Mr. Ahern, this is a
major benefit to PGLE‘S customers.
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On cross-examination, with reference to the issue of
binding future Commissions, Mx. Ahern stated that if something
extraordinary were to occur during the life of the settlement
agreement, the Commission would have the akility to change the
settlement prices and terms. There are still some issues that have
not been resolved and acme risks that cannot be assessed at the
present time. On the issue of floor payments and abandonment, Mr.
Ahern said that the DRA did not have a firm position as to what
would happen if PG&E could earn more f£from floor payments rather
than from abandonment. According t¢ Mr. Ahern, that is an open
question which the proponents prefer to resolve when the issue
arises.

2. ZTestimony of Bruce DeBerxy

Mr. DeBerry, the Deputy Director of DRA and the Project
Manager of the reasonableness review of Diable Canyon, supports the
settlement. .

He testified that one of the major advantages to the
settlement is that the risk of increase in the cost of capital
additions to the plant is shifted from the ratepayers to the
utility. Historically, the increase in costs for nuclear plant
‘capital additions has been significant. Oftentimes, capital
addition costs in nominal dollars can equal or exceed the original
construction costs. At the Humboldt Unit 3 nuclear plant, capital
additions equated to 267% of the plant cost of $24 million, while
at Rancho Seco capital additions are already 264% of the original
plant ¢osts of $342 million. When SONGS 1 began operating in 1968,
its cost included in rate base was $88 million. As this
construction cost was being depreciated from 1968 to the present,
numerous capital additions to the plant were being made. Despite
continued depreciation, by 1987 the rate base amount for SONGS 1
stood at 5468 million, or over 5 times as much as the original
cost. By 1990, an additional $53 million will have been included
in capital additions.
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In other states, according to Mr. DeBerry, some nuclear
plants have had similar experiences where the capital additions
costs exceed their original construction costs. For example, the
Beaver Valley plant in Pennsylvania built in 1976 at a cost of $285
million has added over $319 millicen in capital additions, which is
equivalent to 112% of its original costs. The David Besse plant in
Ohio which was built in 1977 for $271 million has had $350 million
in capital additions or 129% of its original cost.

Although the above examples are unusual, Mr. DeBerry
testified that studies of capital additions over a wide range of
nuclear plants confirm that historically capital additions have
increased substantially. In a study by Komanoff Energy Associates,
which is explained in detail further in this decision, during the
period from 1972-1986, capital additions on a per kilowatt basis
increased by 424% in constant 1986 dollars. In 1972, average
capital additions were $7.50 per kilowatt in constant 1986 dollars;
by 1986, capital addition costs had increased to $39.20 per
kilowatt in constant 1986 dollars. In a study by the Energy
Information Administration, capital additions increased from $4.3
million per plant per year to $29.7 million pexr plant per year for
the period from 1975-1984. Under the settlement, the ratepayers
will not have to bear the risk of paying for the costs of greater
than expected capital additions for Diable Canyon.

Mx. DeBerry noted that nuclear power plant performance is
difficult to predict. Plants that operate well in the early years
may become poor performers in later years. In California, Rancho
Seco operated at & 51.5% capacity facteor for its first 1l years.
However, its non-operation in the last two years has resulted in a
lifetime capacity factor of 39.1%. Another example is that of
SONGS 1. Duxing the first 12 years, SONGS 1 ran at an average
capacity factor of 72%. But from 1980-1987, SONGS 1 had only
averaged a 28% capacity factor, resulting in a 52.2% lifetime
capacity factor. With respect to Westinghouse 4-loop reactors, -
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which are similar to the units at Diablo Canyon, three Westinghouse
plants, Donald Cook 2 in Michigan, Salem 2 in New Jersey, and
Indian Point 3 in New York, xan well in early years, then declined
in performance.

Mr. DeBerry testified that Diablo Canyon is currently
operating at lifetime capacity factoxrs of about 66% for Unit 1 and
76% for Unit 2. The capacity factor for Unit 2 does not include a
recent electrical failure resulting in an unscheduled shutdown of
Unit 2 for an estimated 22 days, nor does it include the expected
refueling foxr Unit 2 in Fall 1988. Mr. DeBerry testified that the
DRA believes that it is reasonable to expect that Diablo Canyon
will continue to operate in the same manner as other Westinghouse
4-loop plants. However, there is the potential for capacity factor
decreases as shown above. Under the settlement, the risk of poeor
performance is shifted from the ratepayers to the utility, which
adds significant value %o the settlement beyond the value of the
equivalent disallowance.

Mr. DeBerry also testified about the $2 billien
equivalent disallowance. The size of this disallowance is
unprecedented. The largest disallowance adopted by any commission
in any state is $1,640 million for the Nine Mile Point 2 plant in
New York. Had disallowance comparisons been made with all current
operating nuclear plants in the United States, the Diablo Canyon
equivalent disallowance of $2 billion is over 20 times as great as
the average disallowance for all operating nuclear power plants.

Mr. DeBerry acknowledged on cross examination that he
believed that the DRA has a strong case for the recommended $4.4
billion disallowance, but in light of the rxisks of litigation, he
concluded that ratepayers are better off under the settlement.

3. ZIestimony of Lee-Whei Tan
" Ms. Tan is a Regqulatory Analyst with the DRA. She
testified on the methodology used to calculate the DRA's estimate
of the equivalent rate base disallowance under the proposed
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settlement. The DRA’s quantification of Diablo Canyon’s equivalent
disallowance under performance based pricing is de:ivodlzrom twe
separate forecasts of revenue requirements: one forecast under
traditional ratemaking, and a forecast under the performance based
pricing settlement. <o

The forecast of revenues under traditional ¢ost of
service ratemaking assumes that Diablo Canyon is included at full
cost in PGEE’s rate base. (Qver the expected remaining 28 year life
of Diablo Canyon, the ratepayers’ revenue requirements will be a
function of both fixed costs associated with the $5.7 billion
investnent which includes all capital costs incurred to the
commercial operation dates of both Diablo Canyon units, plus zhe
first year’s capital additions after commercial operation for bota
units, plus PG&E’s forecast of capital additions thexeafter, plus
annual operating expenses, such as fuel and operations and '
maintenance expenses. The DRA assumed that the Diablo Canyon rate
case would be completed by'the end of 1989, and that the DCAA
deferred cost would increase to approximately $3.4 billion by vear
end 1989. This $3.4 billion DCAA balance is then amortized over a
five year period beginning in 19990. .

The revenue requirements for performance based pricing
have also been forecast for the same 28 year period. Under
performance based pricing, the revenue requirement for Diableo
Canyon will be a function ¢of the escalated initial starting price
times the energy (kWh) production of Diablo Canyon. The DRA‘s
analysis assumes a capacity factor of 58%, with a net maximum
dependable capacity of 1,073 MW for Unit 1l and 1,087 MW for Unit 2.
The total annual expected energy output of Diablo Canyon is
approximately 10,970 gigawatt hcours (gwh). The annual energy
output of Diablo is then multiplied by that year’s escalated
petformance based pricing rate to yield that year’s total revenue
requirement. -
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These two alternative revenue requirements estimates are
then converted to 1985 present value dollars by discounging each
year’s revenue requirement at an 11.5% discount rate. The
economie, or net present value difference between these two revenue
requirements streams represents the net ratepayer benefit of
performance based pricing. Appendix E compares the revenue streams
fox performance based pricing and conventional ratemaking, in
nominal deollars. Appendix F contains the same comparison, except
that all values are expressed in 1985 present values and an annual
cumulative difference (column 5) has been added. Column S shows
that the $2.6 billion net present value benefit of performance
based pricing over conventicnal ratemaking is achieved by year end
1994, meaning that the benefits of the perfcrmance based pricing
settlement are front loaded, and are expected to be received by
ratepayers in the early years of the agreement.

The difference between the present values of the
performance based pricing agreement payments and the traditicnal
ratemaking revenue requirement represents the economic value of
customer savings under the settlement, relative to traditional
ratemaking treatment. That difference is then converted into a
value that represents the equivalent amount of Diablo Canyon rate
base that would be theoretically disallowed to make the net present
value of both performance based pricing and traditional ratemaking
revenue streams equate. The conversion factor is the ratio of (1)
the present value of the sum of the revenue requirement of the
original investment to (2) the original cost of the investment
itself.

To compute the edquivalent rate base disallowance, the DRA
used the difference between the total present values of the
performance based pricing payments and the traditional ratemaking
revenue requirements, divided by the conversion factor of 1.26.
This factor means that f£or every $1.00 of rate base investment,
$1.26 in present value revenue requirement is generated. By
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applying the conversion factor to the net present value revenue
requirement difference between traditional ratemaking and‘
- performance based pricing of $2.6 billion, an equivalent rate base
disallowance for Diablo Canyon of about $2.025 billion ($2.6
billion/1.26) is derived. That is, if $2.025 billion of Diable
Canyon’s investment cost were disallowed for ratemaking purposes
under traditional ratemaking, the net present value of each revenue
requirements stream in Appendix F would be equal.

4. ZTestimony of Txuman L. Buxps

Mr. Burns, a Requlatory Analyst with the DRA, explained
the methodology that the DRA used to estimate Diablo Canyon revenue
requirements under the settlement. The DRA used Data Resources
Inc. (DRI) Fall 1987 report to forecast the CPI for the next 28
years which averages 5.7% over the loné term. The DRA assumes that
the annual generation of Diable Canyon is 10,579 gWh, based upon
the maximum dependable capacity of 1,073 MW for Unit 1, and 1,087
MW for Unit 2, and a capacity factor of 58%.

According to Mx. Burns, the benefit of the hydro spill
provision is that PG&E’s ratepayers will not be forced to take
power from Diablo Canyon when lower cost hydroelectric power is
available, in contrast to conventional ratemaking, where the
ratepayers would still be required to pay the fixed cost of Diablo
Canyon, even when the company is utilizing cheaper hydro power.

Mr. Burns elaborated on the floor payment memorandum
account (FPMA), which is to be used to record all floor payments
received by PGSE, to accrue interest on the floor payments
received, and to record all repayments. If the floor is invoked
during the term of the agreement, and in subsequent years, Diablo
Canyon’s capacity factor never exceeds 60%, PG&E will not have to
repay any of the floor payments. PG&E can make additional floox
repayments if it chooses to do 80, e.g. to restore the level of the
specified capacity factor. If PG&E were to abandon or retire
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Diablo Canyon with a net credit balance in the FPMA, PGEE is to
file a request with the Commission to terminate the FPMA.

Mr. Burns testified on the abandonment provision in the
settlement. The DRA believes that in the event of abandonment, it
is moxe likely that PG&E will recover undexr the option of $3
billion in capital costs reduced by $100 million per year, rathex
than the floor payments option, since the reduced capital cost
figure would more likely be lower than the sum of a stream of floor
payments. .

5. ti n .

Mr. Czahar, a consultant with the Independent Power
Corporation, described the method used to quantify the economic
cost to ratepayers of including Diablo Canyon in xate base,
assuming traditional cost of service ratemaking (COSR). The COSR
revenue requirement is what is used by the DRA to measure the
potential benefits to ratepayers of the performance based pricing
(PBP) settlement. He supports the settlement.

He explained that COSR is divided into two distinct
parts: fixed charges or ¢wnership costs, and annual operxating
expenses. Fixed charges are those costs which relate to the
capital investment in an asset and include book depreciation,
return on investment, and income and property taxes. Those costs
are unaffected by the level of output or production from Diablo
Canyon. The annual operating expenses are composed of O&M
expenses, nuclear fuel costs, and ALG expenses. The fixed charges
and the annual operating expenses are added together to calculate
the total revenue requirement. This is the traditional method. of
determining the utility’s cost of sexrvice.

The key assumptions that wexe used in calculating the
DRA's COSR forecast for fixed charges are as follows: (1) the
investment in Diable Canyon of $5,760 million, which is composed of
the original cost of the plant on the date ¢f commercial operation
plus the first year’s capital additions for each unit; (2) the

- 10} -
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operating life of the plant is expected to be 30 years beyond
Unit 1’s commercial operation date in 1985, and Unit 2’s commexcial
operation date in 1986; (3) the cost of capital from 1989 through
2016 is expected to average 4.0% over the long run for returns on
long terxm debt and preferred stock, and an expected average of 7%
for return on common equity; (4) a long-term inflation factor of
$.7%, which wazs taken from the Fall 1587 DRI forecast: (5) a
discount rate of 11.5%; (6) federal tax rates in 1586 of 463, in
1987 of 40%, and in 1988 and thereafter of 34%; (7) a state tax
rate of 9%; and (8) a property tax rate of 1% ¢f the net
depreciated rate base.

~ The key assumptions used in calculating the annual
operating expenses for the COSR forecast are as follows: (1) <he
operations and maintenance expenses for the year 1988 are based on
the stipulated values from CPUC D.88-03-067, and for years 15989
through 2016, the 1988 base value is escalated at inflation plus
2%; (2) the administrative and general expenses for the year 1988
are also based on the stipulated values from CPUC D.88-03-067, and
for years 1989 through 2016, the 1988 base value is escalated at
inflation; (3) for the yeaxs 1985 through 1987, Diablo Canyon‘s
nuclear fuel costs are those costs reported in PGSE’s Uniform
Monthly Fuel Operational Report, and for 1588 through 2016, the
estimate is derived from PG&E’s March 1988 long~term nuclear fuel
cost projections;17 and (4) annual capital additions through 2016
were taken from PGLE’s October 1986 cost effectiveness study, which

17 These fuel cost projections were based on a 65% lifetime
capacity factor. The DRA assumes that at a 58% capacity factor,
nuclear fuel costs per kWh would be higher than at a 65% capacity
factoxr because at a higher capacity factor, nuclear fuel is
financed over a shorter period of time than at a lower capacity
factor. Thus, the DRA believes that its nuclear fuel estimate is
consexvative. . ‘
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was reported in 1986 dollars, escalated at a rate equal to the
DRA‘s own inflation rate plus 2% for periods after 1986. The DRA
also assumes that (1) the Commission will make its final
determination on the prudence of PG&E’s investment by year end
1989, and (2) that the undexcollection in the DCAA will Dbe
amortized in rates over a five year period, beginning in 1990. The
DRA estimates that the DCAA undercollection will total $3.4 billion
by vear end 1989. The nominal dollar amount of the expected
revenue requirement for Diable Canyon undexr COSR amounts to
approximately $54 billion. The net present value of this figure.is
$12.60) billion, at an 1l.5% discount rate.

The DRA evaluated the impact of the floor payment
provision on the equivalent disallowance value by constructing
scenarios which. assume that floor payments have been triggered.
These floor payment scenarios are then compared to traditional COSR
scenarios which assume that Diablo Canyon will be subiect to a
target capacity factor (TCF) adjustment.

TCFs were adopted for Diablo Canyon in D.87-10-041.

Under the adopted TCF for Diablo Canyon, should the achieved

' capacity factor fall outside a 55% - 75% deadband, PG&E would
eithexr be penalized ox receive a rewaxd. That is, if the capacity
factor is below 55%, PG&E and ratepayers equally share the
replacement fuel cost; but if the capacity factor is above 75%,
PG&E and the ratepayers equally share the benefits of foregoing
higher fuel costs. By incorperating the TCF provision in COSR and
comparing it to the floor payment provision of PBP, the comparison
will reveal the differential impact on rates and the equivalent
disallowance. ‘

The DRA evaluated three different floor payment
scenarios. Scenario A covers the period from.1991 - 1993;

Scenario B covers the period from 1995 ~ 19397; and Scenarioc C
covers the period from 2001 -~ 2003. Each scenario assumes zexo
generation for the three year time period. Under Scenario A, PG&E
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would receive annual revenues (that year’s PBP prices multiplied by
generation) as if Diablo Canyon had achieved a 36% capacity factor
in 1991, a 33% capacity factor in 1992, and a 30% capacity factor
in 1993. The same declining capacity factors apply for Scenario B.
And in Scenario C, the declining payments are based on 33%, 30%,
and 27% capacity factors.

Under each scenario, the resulting egquivalent
disallowance was greater than the $2.025 billion DRA equivalent
disallowance. The equivalent disallowance under Scenarios A, B,
and C were calculated at $2.362 billion, $2.292 billion and $2.217
billion, respectively. From the standpoint of the ratepayers, the
floor payment provision of PBP is superior to traditional COSR
assuming a TCF. '

' The DRA also evaluated four abandonment scenarios.
Scenarioc A assumes that abandonment begins in 1993, that there are
no floor payments, the amortization of the net remaining plant and
capital additions rate base without AFUDC takes place over
10 years, and that $2.5 billion is recovered by PGEE under the PBP
abandonment provision. Scenario B assumes that abandonment begins
in 1993, that there are no floor payments, that the amortization of
the net remaining plant and capital additions rate base without
AFUDC takes place over 5 years, and that $2.5 billion is recovered
by PG&E under the PBP abandonment provision. Scenario C assumes
that abandonment begins in 1998, that there are no floor payments,
that the amortization of the net remaining plant and capital
additions rate base without AFUDC takes place over 5 years, and
that $2 billion is xecovered by PG&E under the PBP abandonment
provision. Scenario D assumes that floor payments wexe received in
1993 through 1995, that there is actual abandonment in 1996, that
the amortization of the net remaining plant and capital additions
rate base without AFUDC takes place over S years, and that $2.2
billion is recovered by PGSE under the PBP abandonment provision.
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It is also assumed in each abandonment scenaric that PG&E
will receive compensation under the PBP abandonment provision which
provides for a $3 billion cap, reduced by $100 million per year
from 1988 to the year of abandonment, instead of under the
abandonment provision which provides for an abandonment amount of
£looxr payments for a period equal to 10 years, less the number of
years for which unrepaid floor payments had been received by PG&E.
For traditional ratemaking, the DRA assumed that the net
depreciated rate base less AFUDC at the date of abandonment is
written off against ratepayers over the corresponding five or ten
year period without a return on the unamortized balance.

The following are the equivalent disallowances under the
four scenarios as compared to the base case:

Abandonment Scenazrios Y. ’ wance
(1985 § Billions)

Base Case (No Abandonment) . 2.025

Scenario A 2.366

Scenario B 2.509

Scenario C 2.351)

Scenario D 2.797

In oxder to evaluate the sensitivity ¢f the DRA’s $2

billion egquivalent disallowance estimate to changes in the DRA’s
underlying assumptions, the DRA prepared sensitivity studies which

assumed changes in the inflation rate, capacity factor, and capital
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additions. The following are the results of the DRA’'s sensitivity
analyses:

(1985 $ Millions)

Base Case, Equivalent Disallowance at
11.5% Discount Rate: $2,025°

Discount Rate Sensitivity for Base Case

Discount Rate: 5.2% 12% 13.1% 13.8%
2037 2020 2007 1997

Capacity Factor (CF) Sensitivity for Base Case

CF: 40% S0% 55% 60% 64% 70%
3908 2862 2339 1816 1297 769

O&aM Escalation Sensitivity foxr Base Case
O&M Escalated at: : ;

CPI + 0% CPI + 2% CPI + 3%
1720 2025 2216

Capital Additions Escalation Sensitivity for Base Case
Capital Additions Escalated at:

CPI + 0 CPI + 2% CPI + 4%
1841 2025 2270

The witness testified on ¢ross examination that he was
aware of Mr. Clarke’s expectation that Diablo Canyon would operate
at a capacity factor ¢f higher than 58%, and that the current ECAC
proceeding assumed an overall capacity factor of 70.7%. However,
he felt that the DRA‘s assumption about a 58% capacity factor is
reasonable when compared with the national average of large nuclear
power plants. He further testified that he was not disturbed that
the settlement did not take into account’ the ¢ost effectiveness of
Diable Canyon because PG&E needs future capacity.

6. Testimony of Richard A. Myers
" Mr. Myers is a Senior Utilities Engineer with the DRA.

He testified on the reasonableness of the DRA's assumptions about
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0&M expenses, ALG expenses, nuclear fuel expenses, and the capacity

factors that were used in calculating the equivalent disallowances.

The DRA nmade certain assumptions as to the noninvestment
related expenses used in calculating the equivalent disallowance.
The DRA assumed that: (1) O&M expenses would escalate at a rate
equal to the estimated CPI escalation rate plus 2% per year;

(2) refueling outages would occur about every 18 months: (3) the
amount of the estimated O&M expenses which the Commission approved
in D.88-05-027 would be the starting point in 1588; (4) the
estimated AsG expenses which the Commission approved in D.88-05-027
and D.86=12-095 would be the starting point in 1588; and (5) the
AsG expense would escalate at the same rate as the CPI in future
years. In the DRA‘s estimate for 1985, 1586, and 1587, the DRA
used the actual 0&M and AsG expenses which were found to be
reasonable by the Commission in D.88-05-027; plus the Diablo Canyon
related 1987 A&LG expenses which were determined to be reasonable by
the Commission in D.86-12-09S5. :

The DRA’s methodology for determining the reasonableness
of future 0&M expenses was derived from examining actual historical
0&M expenses for nuclear power plants for the period fxom 1974
through 1986, reviewing recent Commission decisions regarding
noninvestment ¢osts, calculating the frequency with which refueling
outages have occurred at other nuclear plants, and reviewing
several other recent studies on nuclear O&M expenses and their
escalation.

with respect to the actual historical O&M expenses, only
the O&M expenses for plants with PWRs with a capacity of 750 MW or
greatex were analyzed. The average annual nucleaxr O&M expense for
these PWRs increased dramatically from 1974 through 1986 from
$5.492 million to $58.894 million. The average annual rate of
increase of the average nuclear O&M expense from I974 to 1986 has
‘- been 22%, while the average annual rate of increase of the consumer
price index has been 7%.
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Mr. Myers compared the O&M expenses for individual plants
which have been in operation for several years or more and found
that the increase in 0&M expenses for these plants were comparable
to, or only slightly lower than the increase in the average O&M
expense. He concluded that the O&M expense for older plants had
been increasing almost as fast as that of the newer plants. He
also concluded that it was typical for annual nuclear O&M expenses
to be below $10 million in the mid-1970’s, while the current 0&M
expenses for those same plants are now $40, $50, oxr $60 million or
more. As an example, the Rancho Seco nuclear plant had O&M
expenses of $7 million in 1976, but in 1985 the O&M expense for
that plant was $93 million. ) ’

with respect to Diable Canyon’s 0&M expenses, the
recorded expenses have been above the average O&M of other nuclear
plants, but within the range of variance. In January 1988, as part
of the interim rate proceedings for Diablo Canyon, PG&E and the DRA
stipulated that the reasonable Q&M expenses for 1988 would be $85

million per unit, assuming that both units would be‘undergoing
refueling outages in 1988. In D.88=05-027, the Commission
determined that those amounts were reasonable.

The frequency with which refueling outages take place. is
a significant factor which affects the estimate of future Q&M
expenses. Incremental expenses, in addition to the normal 0&M
expenses, are incurred during refueling outages at nuclear plants
because of the increased work during these outages which cannot be
effectively performed while the plant is in operation. The higher
the capacity factor of any given plant, the more frequent refueling
outages will be, which will cause a utility to incur higher O&M
expenses.

Mr. Myers reviewed the frequency of refueling and other
major outages of other nuclear plants. On the average, refueling
outages occur about twice every three years. This has been the
case at Diablo Canyon as well. Unit 1, which has been in operation
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just over three years, recently completed its second xefueling
outage. The second refueling cutage for Unit 2 is scheduled for
fall of 1988. Unit 2 will have completed its third year of
operation in March 1989.

Mr. Myers also reviewed several other studies of O&M
expenses. In a recent study of nonfuel operating costs for nuclear
power plants, the Emergy Information Administration (EXA)
concluded that real O&M costs, analyzed on a 1982 S per KW basis,
have been escalating at about 12% per year. This study was based
on data for all nuclear plants in the U.S. which have a capacity
greater than 400 MW for the period 1974 through 1984. Mx. Myers
also reviewed the testimony of Charles Komanoff of Komanoff Energy
Associates (KEA) who had testified about the Q4M expense for the
next 40 years for the Limerick 1 nuclear plant, a 1,065 MW boiling
water reactor in Pemnsylvania which went into operation in February
1986. Although Mr. Xomanoff did not specifically assume any
particular rate ¢f escalation, the real e;calation of Mr. ‘.
Komanoff’s O&M expense figures appear teo fall in the range of 1.5%
to 3.8% per year. Mr. Komanoff also compiled actual yearly Q&M
expense averages in terms of 1586 $ per XKW, and calculated about
69¢ per KW for the average nuclear O&M expense in 1986. According
to Mr. Myers, this would work out to an O&M expense for Diablo
Canyon of about $82 million in 1988 dollars for 1986.

The AsG expense at Diable Canyen is composed of eight
components: (1) insurance; (2) pensions and benefits; (3) payroll
taxes; (4) A&G salaries; (5) office supplies and expenses;

(6) workers’ compensation; (7) rents; and (8) uncollectibles and
franchise requirements. The bulk of these expenses are property

and liability insurance, and expenses related to the labor

component of the O4M expenses. In D.88-05-027, the Commission
determined that certain amounts of recorded A&G expense for Diablo
Canyon for 1985, 1986, and 1987 were reasonable based on the

January 1588 stipulation reached betweea the DRA and PGEE. 1In that |
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decision, the Commission also determined that $31.6 million was a
reasonable estimate of A4G expense for 1988. Also, in D.86-12-095,
the Commission determined that an additional $11.7 million in
Diablo Canyon related A&G expense was reasconable for Test Year
1987.

As for the assumptions pertaining to nuclear fuel
expenses, data for these expenses for other U.S. nuclear plants
were compiled for the years 1578, 1979, and 1982 through 1986.

The DRA’s projections for nuclear fuel expense als¢ relied on
figures provided by PG&E for the price of nuclear fuel for 1988
through 2016. In the late 1970’s nuclear fuel expense was mailnly
in the range of 2 to 5 mills per kWhx, but by 13986 the range was
from 6 to 10 mills per kWhr. This is roughly an ll% increase per
year. The CPI increased at an annual rate of 7% per year from 1978
to 1986. The rate ¢f increase ¢of nuclear fuel expense has slowed
in recent years, and is near the escalation rate of the CPI. When
the figures supplied by PG&E, which are used in the DRA estimate,

are compared to the historical cost paid by other utilities for
nuclear fuel and the escalation of those historical costs, the
figures appear to be reasconable. If the average nuclear fuel cost
keeps going up at the same xate as the projected CPI, PG&E’s
figures will actually be lower than average in 1989, higher than
average from 1990 to 1994, then lower than average from 1995 to
2016.

The DRA estimates that the reasonable lifetime capacity
factor for. Diablo Canyon will be in the range of 55% to 65%. In
order to calculate an equivalent disallowance of plant ¢osts under
the terms of the Diablo Canyon settlement compared with traditional
ratemaking procedures, the DRA assumed a 58% capacity factor for
the next 28 years. The choice of this number was hased on the
group of plants which have characteristics most similar to Diablo
Canyon, i.e. Westinghouse four loop PWRs, which have a capacity
factor of 58%. Of this group, the plants which have operated for
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five years or more have a capacity factor of 55.8%. The plants in
this group which have capacity factors greater than 70%’have been
in operation for less than five years.

To verify the DRA‘s assumption about the capacity facter,
Mr. Myers compiled cumulative capacity factors for all nuclear
plants in commexcial operation in the U.S. with a generating
capacity greater than 400 MW through the end ©f April 1988. This
compilation included plants which have had, or are still having,
extended outages for one reason or another. The compilation did
not include plants which have been shut down altogether and may
never operate again, such as TMI-2. Mr. Myers’ compilation
established that the time weighted average capacity factor for all
plants is 61.1%. The median for all plants is also about 60%.

' Qther capacity factor studies also support the DRA’'sS
estimates for Diable Canyon. KXEA has performed a statistical
analysis of the capacity factors for U.S. nuclear plants in order
to develop estimates of capacity factors for Diable Canyoen. Using
three different models, the analysis resulted in capacity factors
which average about 55% to 59% for the first decade of operation,
then decline with time. Two of the KEA models predict an average
capacity factor of 51% for the first 26 years of Diablo Canyon
operation, and after 26 years these models predict that the
capacity factor would become so low that the plant would have to be
retired. The third KEA model predicts an average capacity factor
of 51% for the expected 30-year life of Diablo Canyon.

In the May 1988 issue of Nuclear News, E. Michael Blake
compared the average design electrical rating (DER) capacity
factors for the years 1985 through 1987 with the DER capacirty
factors of nuclear plants for the years 1982 through 1584.

Mr. Blake’s figures show that the average DER capacity factor
improved during 1985 through 1987 to 59.7%, from the average during
1982 through 1984 of 56.4%.
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7. Testimony of Charles Komanoff

Charles Komanoff is a director and principal of KEA, an
enexgy and economi¢ consulting firm. The purpose of his testimony
was to elaborate on the DRA’s assumption about future capital
additions to Diaklo Canyon. '

XKEA used its database containing the rate of expenditures
for capital additions at U.S. nuclear plants £0xr the period
1970-1986. XEA developed three alternative statistical models
using this data and applied it to Diablo Canyon to develop
estimates of the likely amounts that will be required t¢ upgrade,
repair, and maintain Diablo Canyon.

He compared the DRA analysis with KEA’s analysis. The
DRA used the projected stream of annual capital additions which
PG&E adopted in its October 1986 cost effectiveness study of Diablo
Canyon. This stream has a present worth cost of approximately $1.2
billion in 1986 dellars, which is equivalent to $88 million per
year on a constant levelized basis (in 1986 dollars). The primary
statistical model of KEA indicates that capital additions for
Diablo Canyon will have & present worth cost of approximately $2.2
billion in 1986 dollars, which is equivalent to $163 million pex
year on a constant levelized basis. The model’s estimate exceeds
the PG&E estimate used by DRA by slightly over $1 billion, or $75
million per year on a levelized basis in 1986 dollars.

The two other KEA models have somewhat lower rates of
capital additions for Diable Canyen than the primary model,
although they still exceed PG&E’s estimate. The average capital
additions costs from the three KEA models are two thirds greater
than PGS4E’'s assumed rate, a difference egquivalent to approximately
$800 million on a life cycle basis or $60 million annually in 1986
dollars.

In estimating future capital additions, PG&E assumed zero
escalation beyond 1995. Even if an escalation factor of 4% were
added to the PG&E figqures, the average Diablo Canyon capital
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additions costs from the three KEA models would still exceed the
PGSE/DRA assumptions by approximately 19% for a lifetime difference
of $328 million and an annual difference of $24 million. Thus, to
the extent that the KEA models are considered valid indicators of
future costs at Diablo Canyon, the DRA’s assumptions about capital
costs understates the benefits of the settlement to the ratepayers.

On ¢ross examination, Mr. Komanoff testified that capital
additions can be of three types: improvements which are mandatory
and enhance safety, or those which enhance safety and are
discretionary, or those which enhance capacity value which may also
enhance safety. He does not believe that PGEE will cuxtail
spending for safety improvements merely to save on costs because
Diablo Canyon is PG&E’s biggest and most important financial asset.

8. Zestimony of Scott Cauchoisn

Mr. Cauchois is a Program and Project Supervisor in the
Energy Resources Branch of the DRA. The purpose of his testimony
was to discuss the DRA’s assumption about the 11.5% discount rate
used in calculating the equivalent disallowance.

The discount rate is a tool to compare cash flows. Since
cash flows occur over time, the normal procedure is to discount
them to a single lump sum present value. The present value is the
required principal amount which, if invested at the present time,
would generate an expected future cash flow which would provide a
return of principal equal to the assumed discount rate. The
discount rate quantifies a time preference for consuming or
spending money oOr resources and measures the expected return on
that money over time.

In the DRA’s analysis, the discount rate is used to
obtain the present value to ratepayers of the revenue requirements
associated with Diablo Canyon undexr traditional ratemaking, and the
present value of the fixed and variable payments that would be made
under the negotiated agreement. The 11.5% discount rate is about
equal to PGELE’s long run incremental weighted cost of capital of
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11.3%. The choice of 11.5% also compares favorably with rates used
in regulated industries and with rates found in other studies.
C. ZTestimony of AG Witpossos

The following witnesses testified £or the AG in favor of
the settlement: David Marcus, Michael J. Strumwasser, and
Richard B. Hubbard. : ‘

1. ZXestimony of David Marcus

David Marcus is a consultant with a background in the
energy field. Mr. Marcus was retained by the AG for the purpose oI
calculating the equivalent disallowance associated with the
proposed settlement.

Mr. Marcus explained that an equivalent disallowance
calculation involves a comparison between the net present value
(NPV) of PG&E’'s revenues from the settlemént, and the NPV ¢f PG&E’'s
revenues for Diablo Canyon under traditional ratemaking. The
equivalent disallowance is the amount of the Diablo Canyon capital
costs, before commercial operxation, that would need to be
disallowed by the Commission in orxder to produce the same NPV undex
the settlement as under the traditional COSR. The equivalent
disallowance was done on a company wide basis.

The follow;nq assumptions were made by Mr. Marcus for
computing PG&E’s revenues under the settlement: (1) a discount
rate of 11.5%: (2) an overall capacity factor of 58‘%18 which is
the time weighted average performance through January 31, 1988'o£
83 U.S. nuclear plants ovexr 700 megawatts capacity in commercial
operation; and (3) for the variable price component after 1994, and

18 The 58% overall capacity factor is based on an eighteen month
fuel cycle, and two in service inspection outages for each unit.
That is, the plant is assumed to operate at 75% capacity for
fourteen meonths, and at zero capacity for fcur months for
refueling. Then every ten years, there is an additional three
month outage for each unit for maintenance and inspection.
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for all other adjustments involving inflation rates, an annual
increase in the CPI of 6%. X

Based upon the 58% capacity factor, Mr. Marcus ¢ompared
the revenues that PG4E would receive under the proposed settlement
with the revenues that PGEE would receive under traditional
ratemaking for Diablo Canyon. He concluded that the revenues
received under the settlement have the same net present value as
the revenues that would be produced under traditional ratemaking
with a rate base disallowance of $2.05 billion.

. Mr. Marcus made alternative calculations regarding the
equivalent disallowance’s sensitivity to the effects of a change in
plant performance, 0&M and refueling costs, discount rate, the
assumed inflation rate, and pest COD capital additions. His
analysis shows that a change of 1% in the assumed lifetime capacity
factor for Diablo Canyon changes the equivalent disallowance by
approximately $110 million. Thus, if the plant is assumed to
operate at a 55% capacity factor, the equivalent disallowance would
be-about $2.4 billion. On the other hand, if the plant operates at
a 62% capacity factor, the equivalent disallowance would be about
$1.6 billion. '

Another important variable involved O&M and refueling
expenses. In Mr. Marcus’ base case, he assumed that these expenses
would increase annually at 2% above the assumed inflation rate.
However, if these costs rose only at the rate of inflation, the
equivalent disallowance would be reduced by about $334 million.

But if those costs increased by 5% per year above the rate of
inflation, the equivalent disallowance would be about $726 million
higher. e e

Mr. Marcus acknowledged on cross-examination that Diablo
Canyon’s current performance is above average when compared to
other power plants. The capacity factor for Unit 1 for commercial
operation date through June 30, 1988 was 67.7%, and for Unit 2,
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76.7%. Both units at Diablo Canyon are currently operating at a
combined capacity factor of 67% after three completed fuel cycles.

Mr. Hubbarxd, th
Associates (MHB), testified for the AG in support of the
settlement. The purpose of his testimony was to provide an
evaluation of the Independent Safety Committee (Committee) to be
created under the proposed settlement. MHB has conducted studies
in the past pertaining to the safety, quality, reliability, and
economic aspects of nuclear power generation facilities.

The Committee has four key characteristics. First, the
composition of the Committee will consist of three experts who have
knowledge, background, and experience in nuclear facilities.

Mr. Hubbard believes that three Committee members will provide for
a divergence of opinion. He believes that the most important
factor in selecting the Committee members is their qualifications
to address the technical issues that the Committee members will
face.

The second characteristic is that the Governor, the
Attorney General, and the Chairman of the California Enexgy
Commission will each appoint one member from a list of candidates
nominated by the President of the CPUC, the Dean of Engineering at
the University of California at Berkeley, and PG&E. Mr. Hubbaxd
believes that the selection process is an appropriate method for
retaining experts who will be independent, and who will provide
objective judgments based solely on the technical merits.

Third, the Committee’s objectives will be to review
Diable Canyon operations, conduct technical studies, and to make
recommendations regarding the safety of Diablo Canyon to PG&E and
to state officials. The Committee will have a fair amount of
freedom to evaluate any document in the possession of PGSE that
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pertains to safety, and to visit any area of the plant after
reasonable notice. The Committee will report its findings on at
least an annual basis.

The fourth characteristic of the Committee is the budget
to fund the Committee that will be paid by ratepayers. Mr. Hubbard
views the initial annual budget of $500,000 as adequate so that the
Committee can accomplish its objectives. It is in the Committee’s
discretion whether the Committee will operate on a full or par:
tine basis. However, with the budget allotted, there should be
sufficient funds to hire other experts that may be required.

Mr. Hubbard agrees that performance based pricing may
create economic incentives that might affect the safety of Diablo
Canyon. However, he does not believe that PG&E will sacrifice
safety for production based upon PG&E’s past operating performance
¢f the plant. In addition, since PGA4E agreed to the inclusion of
the Committee as part of the settlement, this can only help to
increase the public scrutiny of PG&E’s activities at Diablo Canyon.
Neither the Committee nor state officials have authority over
radicactive hazards, but anyone can formally request action from
the NRC. Mr. Hubbard feels that the Committee’s activities provide
an additional level of assurance of safety at Diablo Canyon, and
that its activities complement, rather than conflict with the
activities of the NRC.

Although Mr. Hubbard is not aware of any other nuclear
plants that have a perxformance based pricing mechanism, the concept
of providing economic incentives in the utility industry is not a
new idea. A number of state regulatory commissions already have
some type of incentive program for ‘the utilities they regulate.
According to Mr. Hubbard, it is common practice f£or the management
of utilities and their majoxr contractors to have incentive salary
compensation based on achieving certain performance standards. 1In
addition, contracts for goods and services provided\to'utilities
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routinely have bonuses or penalties based on performance
objectives. .

3. Yostimony of Michael J. Stiumwassoxr

) Mr. Strumwasser is a Special Assistant Attorney General
who testified in favor of the settlement. The purpose ¢f his
testimony was to show that the settlement is reasonable for PGs&E
ratepayers.

He has four reasons why he believes that the settlement
benefits ratepayers. The first is that the settlement is
equivalent to a disallowance of more than $2 billion assuming a
capacity factor of 58%. In Mr. Strumwasser’s opinion, that
equivalent disallowance compares favorably t¢ the likely results of
fully litigating the prudence case. Although he believes that the
evidence would support a disallowance exceeding $2 billion, he does
not agree that the entire $4.4 billion disallowance recommended by
the DRA is justified. Based upon the history of past Commission
decisions and other factors, there is a substantial risk that the
Commission might disallow less than $2 billion. Thus, an
equivalent disallowance which exceeds $2 billion is an attractive
numbex. .

Mr. Strumwasser’s second reason is that the settlement
shifts the performance xisks of the operation ¢of Diablo Canyon fxrom
the ratepayers to PG&E. Under traditional ratemaking, the
ratepayers pay for a return of and a return on all of the plant’'s
reasonable capital costs, and for all reasonable operating and fuel
costs. These payments continue despite the performance or non-
performance of the plant. Under the settlement, ratepayers pay a

.price for electricity only when Diablo Canyon is producing power,
subject only to the floor provisions of the settlement.

His thirxd reason is that the settlement shifts the risk
of future cost overruns from ratepayers to PGLE. Under traditional
ratemaking, ratepayers must pay for all reasonable operating costs
and reasonable costs for capital additions even if they are
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greater than projected. The settlement provides that these and
other costs are paid for by PG&E ocut of its revenues f£rom the
operation of Diablo Canyon. Experience has shown that operating
costs ©f a nuclear power plant have risen faster than inflation and
industry expectations. If th;s trend continues, PGLE will have to
absorb these extra Costs.

Mr. Strumwasser’s fourth reason is that the- settlement
provides foxr the creation of an Independent Safety Committee which
will act as additional ¢versight for the operation of Diablo
Canyon. Without the settlement, there would be no committee to
review and comment on safety issues at Diablo Canyon.

The settlement arguably creates economic incentives Ior
PG&E that might affect safety. For example, certain Xinds of
maintenance only affect safety without increasing reliabilicy.
Since PG&E must pay for all maintenance under the settlement, it
would have less incentive to perform such work. However, the
Committee is designed to provide added assurance that PG&E will not
promote increased plant operation or reduce plant costs at the
expense of safety. If an action of PGAE affects safety, the
Committee could make recommendations which would be brought to the
attention of the highest energy officials in California, and could
form the basis for a petition to the NRC. Although the Committee
has no enforcement authority, the Committee has the power to advise
and to persuade.

VIXX.

A. Testimony of San Luis Obispo
Mothexs for Peace

'Lucy Jane Swanson testified on Dehalf of SLOMP in
opposition to the proposed settlement. She has been an active
membexr of SLOMP since 1569.
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SLOMP’s concerns are in four areas. The first concern is
that the proposed settlement creates a conflict between plant
safety and the financial rewards to PG&E. That is, the performance
based pricing mechanism creates an incentive for PG&E to maximize
plant operation so as to maximize revenues and to disregard safety
concerns that only affect safety but do not enhance plant
performance.

SLOMP cites various NRC memorandums expressing concern
over incentive pricing and the AG’s August 23, 1985 response to
Commissioner Vial’s regquest that value based pricing be examined.
The AG’s response outlined steps that should be taken in the event
value based pricing was adopted for Diable Canyon, including
obtaining a commitment from the NRC to take broad and aggressive
measures to ensure the public safety. Among the recommended
measures were increased NRC onsite inspection staff, increased NRC
audits, and monitoring of safety related policies and practices at
PGSE headquarters. SLOMP believes that those steps are the minimum
requirements that must be in place to mitigate the préblems
associated with a price structure based upon performance. However,
Ms. Swanson points out that none of those steps wexe adopted as
part of the proposed settlement. :

SLOMP’s second concern is the way in which the members of
the Independent Safety Committee are nominated and selected. To
obtain qualified members for the Committee, it is likely that the
nominees will have ties to the nuclear industry. SLOMP feels that
the nominations and appointments of the Committee members will be
done by the utilities and by Commission related bodies. In
addition, none of the nominees are nominated or appointed by any
citizen group. -

The third concern is that the information that the
Committee is entitled to is no more than what the. gene*al public
can obtain. Ms. Swanson said that the-Comm;ttee can only get the
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information that PG&E chose to provide and that the information
would not be received in a timely manner.

SLOMP’s fourth concern is that the Committee’ has no
enforcement authority to implement its findings. The Committee’s
only authority is to go on an annual plant tour. All the Committee
can do is to submit its findings to the CPUC, the AG, the Governor,
and the CEC.

SLOMP believes that the Committee only creates the
illusion that safety concerns will be adequately addressed in the
event the settlement is adopted. Without any enforcement
authority, the allotted budget and the objectives of the Committee
will not enhance safety at Diablo Canyon.. .Based on the above
reasons, SLOMP recommends that the Commission reject: the settlement
in its entirety.

B. ZTestimony of Life on Planet Earth

Henry Hammer testified on behalf of Life on Planet Earth
(LOPE) in opposition to the proposed settlement.

LOPE criticized four aspects of the settlement. LOPE’s
first concern was with the settlement prices and price escalation.
Mr. Hammer stated that no other manufacturer in California is
guaranteed a price for its product for the next 28 years. He
believes that if the settlement is adopted, electric rates for the
next six years will result in a 52% increase from present rates.
In comparison, Mr. Hammer states that the price for electricity
rose less than 10% in the last six years. In addition, because
rates for the next six years are not adjusted or pegged to the
Consumer Price Index, the settlement increase in rates will result
in rate shock to those on low or fixed incomes.

LOPE’s second concern is with the revenue that PGSE might
generate if the settlement is adopted. Mr. Hammexr testified that
if Diablo Canyon continues to operate at a capacity factor similar
to the capacity factor ¢f the plant to date, PG&E could earn back
by 1995 almost all of the $5.5 billion that it cost to build the
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plant. LOPE believes that under the settlement the ratepayers will
have to pay for PG&E’s $4.4 billion in mistakes. o

The third criticism of the settlement is that it leaves
decommissioning costs untouched. LOPE believes that this is unfair
to ratepayers because it will not account for the real cost of
decommissioning Diablo Canyon. Thus, the buxden of the true cost
of decommissioning will be borne by ratepayers in the future.

LOPE’s fourth criticism is that under the settlement, the
ratepayers will end up having to buy electricity from Diablo Canyon
at the prescribed prices even if cheaper electricity is available
from other sources. LOPE asserts that this will cause large users
to leave the PG&E system to produce their own electricity or to
seek chesper electricity. As a result, small users will end up
paying the highest price for electricity because they can’t afford
to disconnect.

{ Poward Ut i RaTe NOImA e

Sylvia M. Siegel testified on behalf of TURN in

opposition to the settlement.

She testified that the CPUC is obligated to regulate
utilities and to ensure that rates are just and reasonable.
Although California uses a future test year to set rates, that does
not mean that it is reasonable to forecast what conditions or
prices will be for a nuclear power plant for the next thixrty years.
If Mr. Clarke’s expectations about Diable Canyon’s future operation
are correct, or if the capacity factors used by the CEC orx in the
ECAC proceedings are reflective of future operation, PG&E will more
than offset the equivalent disallowance of $2 billion in the
future, and even possibly come out with hardly any disallowance.

She said that the projections made by the proponents are
speculative. TURN believes that further computer runs should be -
done using assumptions that axe different than those the proponents
have used. She believes therxe are other reasonable scenarios under
which PG&E would be able to recover its entire investment in a
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comparatively short time. TURN believes that it is faulty to base
projections on an average base case scenario of 58% when PGLE,
unlike other plants included in the average, has been rebuilt three
times. One would expect that a plant built in such a manner would
perform better than average.

In the DRA‘s testimony, Mr. Ahern testified that an
advantage to the settlement is that it protects ratepayers Ifzom the
risks of world oil price increases. Mrs. Siegel points out,
however, that market projections are that the current oil price
decline will continue for the near future. Thus, the prices agreed
upon in the proposed settlement freezes for the future a very high
price for electricity.

As for the safety committee, TURN is of the opinion that
the committee is nothing but a subterfuge to enhance the
acceptability of the proposed settlement. The committee has no
authority and cannot enforce any of its recommendations. As a
result, the amount budgeted for the committee will be wasted, and
will have to be paid by ratepayers. In lieu of the safety
committee, TURN suggests that pressure be applied to Congress and
the NRC so that the NRC has sufficient staff to increase its
suxveillance of Diablo Canyon’s operation.

TURN also believes that decommissioning costs should have
been addressed as part of the proposed settlement, that additional
information be provided to analyze the issues of double dipping on
rate of return and on abandonment costs, and that the Commission
should investigate the cost effectiveness of shutting down the
plant.

D. ZIXestimony of the Redwood Alliance
1. ZTestimony of Stephen $. Bermow

Dr. Stephen S. Bernow of Enexgy Systems Research Group,
Inc. testified on behalf of the Redwood Alliance in oppeosition to
the settlement.
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He described the overall structure ¢f the settlement and
its expected impact. In calculating costs Dr. Bernow used his own
projections of Diablo Canyon 0&M costs and capital additions costs,
and the DRA’s assumptions about capital cost recovery, discount
rate, and capacity factor. He also used PG&E’s production costing
simulations to compute the avoided energy costs. Using a discount
rate of 11.5%, Dr. Bernow determined that the levelized future cost
of electricity under the settlement is 11.8¢ per kWh. Under
traditional COSR, the levelized cost is 13.1¢ per kWh, whereas
under avoided cost or value pricing the cost is 5.1¢ per kwh.

Dr. Bernow testified that the settlement attempts to
achieve several objectives at the same time: reasonable rates for
Diablo Canyon power, a fair treatment of the Diablo Canyon costs,
protection of ratepayers from further risk of cost escalation,
incentives for good operating performance, and avoidance of costly
and time consuming litigation. However, in the pursuit ¢f these
objectives, Dr. Bernow feels that the settlement adversely impacts:
(1) economical syﬁtem planning; (2) safe Diablo Canyon operation;
(3) the ultimate decommissioning of the plant; and (4) future
ratemaking and operations.

: With respeét to the issue of system planning, Dr. Bernow
stated that system planning for utilities should include
appropriate plant retirement decisions. The objective of electric
utility operations and planning is to provide reliable electrical
power to customers at the lowest cost feasible. Instead, the
settlement locks PG&E ratepayers into purchasing the power produced
by Diablo Canyon for the next 28 years, at a levelized cost of
about 12 cents per kWh. Dr. Bernow believes that this combination
of 28 years and set prices effectively precludes xeasonable
decisionmaking with respect to the timing of Diablo Canyon’s
retirement. Under the settlement, PG&E has the incentive to
operate the plant as much and as long as possible even if it is not
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cost effective oxr if it conflicts with efforts to develop more
promising enerqgy technologies. .

Dx. Bernow believes that given the trends in nuclear
operating costs, the current marginal economics ¢f Diable Canyon’s
operation, and the history of early retirement of nuclear power
plants due to economi¢ xeasons, it would be imprudent to assume
that Diablo Canyon will operate economically through the year 2015.
Instead, it should be recognized that the continued operation of
the plant at some point may be found to be uneconomical or
undesirable for other reasons. His preliminary economic analysis
of the operation ¢f Diablo Canyon shows that it may be economical
%o shut down Dizklo Canyon at the present time. Dr. Bernow
believes that if the Commission approves the settlement, this will'
preclude the Commission from reviewing the ongoing operation ¢f the
plant and determining whether Diablo Canyon should be retired at
some future point. |

Dr. Bernow’s second c¢oncern is that the settlement
adversely affects the safe operation of Diablo Canyon. If the
settlement is approved, in the first year of operation the cost of
Diablo Canyon‘s down time will amount to about $4 million per day.
In 1994, the cost of down time will be about $6 million per day.
Under the settlement, the 0&M and capital additions costs will no
longer be passed through to ratepayers. Thus, the incentige to
keep the plant operating and the incentive to spend less on the
plant raises concerns that the safe operation and maintenance of
the plant may be compromised. That is, while additional
expenditures may improve Diablo Canyon’s availability, these
expenditures may net maintain or improve safety. Furthexrmore, the
safety committee will not have any authority over plant operations,
and therefore does not eliminate his safety concerns.

Dr. Bernow’s third area of concern is that under the
settlement, the responsibility for the ultimate decommissioning of
the plant is on the ratepayers. Plant operating costs can impact
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decommissioning costs. However, since the distinction between
operating costs and decommissioning costs is not always clear,

Dx. Bernow feels that it is inappropriate to segregate the
decommissioning costs from the rest of the plant’s costs. Without
the settlement, the costs of ultimate decommissioning as well as
any ongoing operation and maintenance ¢osts are both passed on to
ratepayers. Undexr the settlement, since Q&M CoOsts are absorded by
PG&E, this could set up a conflict between what is attributable to
OsM costs and what is attributable to decommissioning costs. If
more costs were shifted to decommissioning, the ratepayers would
end up paying increased decommissioning expenses.

The fourth c¢oncern is the settlement’s impact on future
ratemaking and operations. Under the settlement, PG&E is in effect
selling the output of Diable Canyon to itself. Dxr. Bernow’s
concern is that some of the risks of operation have been shifted to
PG4E shareholders which may affect PG&E’s cost of money,
particularxly if Diablo Canyon performs poorly. In that instance,
PG4E may face situations in which rational planning or ratepayer
interests are in conflict with PG&E’s shareholder interests.
Furthermorxe, the settlement may create a situation in which the
Commission jeopardizes its jurisdiction over the rates at Diablo
Canyon since, in Dr. Bernow’s estimation, an unregqulated subsidiary
of PG&E might be set up to operate Diablo Canyon. In such an event
the FERC may assert jurisdiction.

Dx. Bernow opposes the settlement as writtea. He also
recommends that the Commission should hold a hearing as to whether
the continued operation of Diablo Canyon is cost effective. If,
however, the Commission is inclined to approve the settlement,

Dr. Bernow recommends several changes be made with respect to the
settlement:

(a) Consider restructuring the payments under
the settlement so that the revenues per kWh
of electricity production are more in line
with the value of the power. Accoxding to
Dx. Bernow, this would decrease both the
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distortions to least cost planning and the
concerns for safe operation of the plant.

(b) Consult with the NRC to obtain its views of
the impact of the settlement upon safe
operation of the plant, and upon
appropriate modifications to ensure oOx
enhance safety.

(¢) Create a safety committee which would have
meaningful authority over the operation of
Diablo Canyeon.

(d) Clarify PG&E’s responsibility for the
decommissioning of Diabklo Canyon in the
event of an accident. A procedure for
distinguishing between clean up costs and
gormal decommissioning costs should be

one.

(e) It should be clarified as to who is
responsible for the costs of removal and
disposal of spent nucleaxr fuel.

(£) Continue the current external fund for the
decommissioning of Diablo Canyon, but
without contributions from ratepayexs.

(g) Set up procedures to ensuxe that PG&E
ratepayers do not bear the burxden of a
higher cost of capital to PG&E as a result
of the shifting of the risks to PG&E.

Dr. Bernow responded to the rebuttal testimony of PGLE’S
witness, Peter Hindley, who disagreed with Dr. Berxrnow’s
recommendation to consider shutting down the plant. Dr. Bernow
does not expect his recommendations to he acted upon at once.
Instead, it should be considered a preliminary analysis designed to
demonstrate that further planning analysis of Diablo Canyon is
needed.

Dr. Bernow briefly reviewed the April 1988 economic
analysis of Diablo Canyon made by PG&E, and referred to by Mr.
Hindley in his testimony. Dr. Bexnow identified what he viewed to
be a major flaw in PG&E’s methodeology that biases PGEE’s analysis.
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In calculating the impacts of Diable Canyon upon system operation,
PGLE used & computerized dispatch simulation model. Two cases were
run, one with Diablo Canyon and one without. In the case without
Diablo Canyon, PG&E assumed that it would not build new generating
capacity to replace Diablo Canyon, nor would there be any
replacement energy purchases. Dr. Bernow believes that this is an
unrealistic assumption.

Dr. Bernow alsc responded to Mr. Hindley's criticism of
his treatment of the capacity value of Diablo Canyon and PG&E’s
claim that the dependable capacity of Diable Canyon was reduced
from 2,160 MW to 1,392 MW. With xespect to the first criticism,
Dr. Bernow’s use of a zero capacity value for 1988 to 1951 reflects
the course of action that PG&E would take in the event ﬁhat Diable
Canyon were shut down since surplus capacity is expected to last -
through 1999. As to the second criticism, Diablo Canyon’s capacity
was not reduced. Rather, Diablo Canyon’s 2,160 MW of nuclear
capacity was replaced with 1,392 MW of combined ¢ycle capacity.
According to Dr. Bernow, combined cycle capacity has much better
system reliability than nuc¢lear capacity, and therefore it is not
necessary to replace every MW of Diablo Canyon’s capacity.

2. ZXestimony of Robert Kinosian

The Redwood Alliance called Robert Kinosian, whe is
employed by the DRA, to testify regarding two studies which he
prepared in January and August of 1988 about the cost effectiveness
of Diablo Canyon.

Mr. Kinosian‘’s Januarxy analysis compares the operating
costs of Diablo Canyon (fuel costs, O&M, ALG, capital additions,
and decommissioning) to the costs of replacement power without the
operation of Diablo Canyon. For 1988, the operating costs of
Diablo Canyon were calculated by Mr. Kinosian to be $458 million ox
38.1 mills per kWh. The cost of not operating Diablo Canyon and
puxrchasing replacement powexr for 1988 was calculated by
Mr. Kinosian to be $387 million or 32.2 mills per kwh. Most of the
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assumptions used in the January analysis were taken from Commission
decisions. _ .

Mz. Kinosian‘s August analysis was a revision of his
January analysis. In his August analysis he used the forecast that
the DRA was using in the PGSE ECAC case. This change affected
replacement energy costs as well as QF and geothermal steam costs.
Revisions were made to the operating costs of Diable Canyon using
the values that the DRA used in calculating the equivalent
disallowance under the settlement. The mothballing expense of
Diablo Canyon was increased from $36 million to $50 million in
response to PGSE’s comments about Mr. Kincsian‘s January 1988
analysis. His August analysis calculated the 1988 operating costs
of Diablo Canyon to be $471 million or 32.8 mills per kWwh, compaxed
to the nonoperation Or replacement costs of $412 million or
28.7 mills per kWh. Mr. Kinosian testified that the primary reason
for the narxrowing margin was that the capacity factor that was
assumed for the plant in the ECAC case was higher than what was
assumed in his January analysis. The secondary reason was the
increase in the assumption about mothballing. Thus, given the
assumptions that he used, Mr. Kinosian testified that it would be
cost effective to shut down Diable Canyon for the 1988-89 ECAC
period.

The witness reviewed the prepared testimony of
Mr. Hindley and concluded that the analysis by Mr. Hindley of the
cost effectiveness of Diablo Canyon overestimates the value of
Diable Canyon’s genexation.

IX. Analysis of the Settlement

For ease of understanding the Settlement Agreement and
its major implications, each paragraph will be discussed
separately. The discussion will cover what we believe to be the
substantive effects of the paragraph and our interpretation of
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those effects; additional explanaticns and some changes can be
found in the Implementing Agreement.

Settlemont Agreewent
This Settlement Agreement is made among Pacific Gas and
Electric Company (PG&E), the Division of Ratepayer Advocates
(DRA) of the California Public Utilities Commission (CPUC),
and the Attorney General of the State of California. The
Agreement covers operation and CPUC jurisdictional revenue
requirements associated with each unit of the Diable Canyon

Nuclear Power Plant (Diable Canyon) for the 30-year period
following the commercial operation date of each unit.

1. Exclusive Ratemaking

This Agreement sets forth PGEE‘s exclusive
method for recovering any CPUC jurisdictional

costs of owning or operating Diable Canyon for
the term of this Agreement.

The Settlement Agreement covers the price ratepayers pay for
Diablo Canyon power regardless of change of ownership of Diablo
Canyon to third parties or affiliates of Diablo Canyon. The
Settlement Agreement is intended to govern regardless of the

organizational or financial structure or form of ownership of
Diablo Canyon.

2. ZTeorm

The term of this Agreement shall be from

July 1, 1988 to May 6, 2015 for Diablo Canyon
Unit 1 and from July 1, 1988 to Maxch 12, 2016
for Diable Canyon Unit 2.

The Unit 1 operating license expires April 23, 2008 and the
Unit 2 operating license expires Decembexr 9, 2010. If not extended
by the NRC, the units will be deemed abandoned on their respective
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license expiration dates and the abandonment provisions of
Paragraph 13 will be invoked. .

3. Erices

The prices for Diablo Canyon power shall consist of a
fixed price and an escalating price. The fixed price
shall be 31.5 mills/kWhr. The escalating price shall be
as follows:

July 1, 1988 46.50 mills/kWhxr
January 1, 1989 51.85 mills/Xkwhr
January 1, 1990 $7.81 mills/xwWhr
Janvary 1, 1991 64.46 mills/kwhr
January 1, 1992 71.87 mills/kWhx
Januaxy 1, 1993 80.14 mills/kWhr
January 1, 199%4 87.35 mills/kwhr

The escalation portion of the price increases at ll1.5% per
year. The total price increases at 7.0% per year. The opponents
argue that the Settlement Agreement by fixing prices for 28 years
and guaranteeing that all Diable Canyon output is sold, gives PG&E
an advantage that no other utility possesses. Under this scheme,
the Opponents contend that the Commission has abdicated control
over Diablo Canyon’s prices and should low cost alternate fuels or
alternate sources of electricity become available this Commission
could do nothing but stand helpless while PGLE reaps exorbitant
profits.

PG&E responds that the fixed prices are one part of a complex
settlement agreement which must be considered in its entirety. The
price is negotiated, not tied t¢o any particular ratemaking
procedure. Its starting price of 7.8¢/kWh is much less than the
15¢/kWh which might be chaxged if the entire cost of Diablo Canyon
were included in rate base, and less than the approximately 10¢/kWh
charged for SONGS power. The proponents assert that because the
general rate of inflation is likely to be more than 2.5% per year,
the real price of Diablo Canyon power is likely to decline after
1995. In contrast, most authorities (including the California
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Energy Commission) estimate that over the long run alternate fuel
prices will increase at a rate faster than the general rate of
inflation.

We have previously discussed the issue of our authority to
bind future Commissions. As we stated earlier, although we have
specifically held that we cannot bind the actions of a future
commission, we do intend that all future commissions give all
possible consideration to the fact that this settlement has been
approved based upon the expectations and reasonable rel;ance of the
parties and this Commission that all of its terms will rema;n in
effect for the full term of the agreement.

_This position is fully consistent with the provisions of the
Public Utilities Code, requiring the Commission to ensure that
rates charged by a public utility are just and reasonable. Based
upon a careful analysis of the evidence of record, we find that the
rates resulting from the settlement agreement are reasonable. We
specifically recognize the great benefit to the ratepayers of the
shift of operating risks from the ratepayers to the company. under
traditional ratemaking methodology, the ratepayers would have to
pay for Diablo Canyon regardless of its production.

4. ] a ion 4

Beginning on Januvary 1, 1995, the escalating
price shall be increased by the sum of the
change in the Bureau of Laboxr Statistics’ year-
end national consumer price index during the

immediately concluded year and 2.5 percent
divided by two.

A forecast of the CPI will be used for setting rates for the
ECAC test period. For example, in the yeaxr 2000, assuming a CPI
increase of 5% annually, the price is 14.046¢/kXWh. In the year
2016, same assumption, the price is 22.788¢/kwh. In approximately
April of each year the ECAC filing is made including a forecast of
the following year’s Diablo Canyon price based on a forecast of the
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current year’'s recorded CPI. Near the end of the year rates are
set for the test year based on the forecast. When the recoxded CPI
is available or revised, Diablo Canyon’s expenses are Booked using
the recorded CPI. Rates are not changed when the CPI changes;
booked expenses are changed when the CPI changes.

S. Reak Rexiod Price Diffexentiation

Beginning on January 1, 1989, the fixed and
escalating prices shall be time differentiated
to reflect the benefit ¢of increased gperation
during peak periods. The prices shall be
multiplied by the follewing allocation factors
.depending on time of operation:

A. A factor of 1.3 for the equivalent of the
first -700 hours of full operation for each
unit between 10 a.m. and 10 p.m. on
weekdays during June through September.

A factor of 0.7 for the equivalent of the
first 700 hours of full operation for each
unit for any hours of the yeax not covered

by (a).

C. A factor of 1.00 for output not covered by
(a) or (b).

The purpose of this paragraph is to give PGLE an incentive to
operate during peak pexriods and schedule downtime during the off

peak.

Balancing Account

A. PG&E waives all rights to amortize in rates
the amounts that have accrued in the Diablo
Canyon Adjustment Account (DCAA) from the
respective dates of commercial operation of
Units 1 and 2 through June 30, 1988. PG&E
also waives its xights to collect any
litigation expenses recorded or recordable

- 133 =




A.84-06~014, A.85-08~025 ALJ/RB/fs/pds+*v

(3

hereafter in the deferred debit account
established pursuant to D.86~06-07% ox

otherwise directly associated with the

Diablo Canyon rate proceeding.

PG&E shall be entitled to retain all
amounts collected as interim rates for
Diablo Canyon through June 30, 1988, and
thgse amounts shall no longer be subject to
refund.

It is the intention of the parties that the
rates established by this Agreement shall
be effective immediately upon approval of
the agreement by the CPUC.

The DCAA shall be maintained until the time
to seek judicial review has expired without
review being sought or until all court
¢hallenges are terminated, whichever is
later (this date shall be referred to as
the *final approval date“). The amounts
collected by PG&E in base rates for Diablo
Canyon costs (excluding decommissioning
costs) from July 1, 1988 until the final
approval date shall be subtracted from the
amounts that would have been received under
this Agreement from July 1, 1988, to
compute the net amount that would have been
received under this Agreement. Upon the
final approval date, PG&E shall either
refund oxr amortize and collect in rates for
a period not to exceed three years as set
by the Commission the amount that is ecual
to the difference between the amount
received under interim rate relief from
July 1, 1988, and the net amount that would
have been received under this Agreement
from July 1, 1988.

This paragraph sets forth a major concession by PG&E, the
waiver of the accruals in the DCAA. On July 1, 1988 the DCAA
balance was about $1.975 billion, based on full recovery of all
costs. Toregoing recovery of this amount by itself provides an
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equivalent disallowance of about $1.2 billion. After the final
approval date, the interim rates for Diablo Canyon will be
considered final and no longer subject te refund.

7. Basic Revenue Requirement

A. PG&E shall identify and maintain as
separate plant or other accounts for future
rate recovery, two utility assets in the
total amount (after tax) of no more than
$1.175 billion.

One utility asset shall be made up of the
excess of equity allowance for funds used
during construction (AFUDC) over
capitalized interest pursuant to Statement
of Financial Accounting Standards No. 34,
accrued by PG&E from the start of
construction to the commercial operation of
each unit. The other utility asset shall
consist of ¢ertain other incurred costs,
including deferred taxes on priox
flowthrough timing differences, write=down
of nuclear fuel to market and loss on
reacquired debt, but not including the
write-off of any amounts in the DCAA as
provided in Paragraph 6 above.

These utility assets shall be depreciated
and collected in base rates on a straight
line basis, starting July 1, 1988, using a
28-year life. PG&E shall be entitled to
earn its authorized rate of return on these
utility assets. Since a significant
portion of both utility assets does not
have a tax basis, appropriate taxes shall
be computed on the depreciation component
and collected in base rates.

Nothing in this Agreement shall prohibit
the Commission from denying rate recovery
on one or both of these utility assets
pursvant to Public Utilities Code Section
455.5.
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As provided in Paragraph 7C, PG4E shall
include in base rates the full revenue
requirement at the authorized rate of
return on the utility assets. This shall,
be called the “"basi¢ revenue requirement.”

The “utility assets” are defined in the Implementing
Agreement and amount to $1.056 billion. They are included in the
settlement to avoid an accounting problem which would have requized
PGSE to take a laxrger write-off against earnings. The BRR will be
adjusted in PG&E’s annual attrition proceeding or generxal rate
case. TFor details, see the Implementing Agreemeﬁt.

8. Revenue

Except for decommissioning as set forth in
Paragraph 10, the costs of the Safety Committee
provided for in Paragraph 16, and except as
modified by Paragraph 9, the revenue to PGLE
shall be computed as follows:

A. The "Diablo Canyon annual revenue" shall
equal the sum of fixed and escalating
prices as set forth in Paragraph 3, and as
adjusted by the escalation provision of
Paragraph 4 and the peak period price
differentiation provision of Paragraph §,
multiplied by annual Diablo Canyon net
genexation.

PG&E shall receive in rates, through its
Enerqgy Cost Adjustment Clause (ECAC), the
difference between the Diablo Canyon annual
revenue and the basic revenue requirement.

If the difference between the Diablo Canyon
annual revenue and the basi¢ revenue
requirement is less than or equal to zero,
PG&E shall still receive the full basic
revenue requirement. However, in that
case, PGSLE shall be deemed to have
triggered the £floor provision under
Paragraph $.
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Except as specifically provided in this
Agreement, the operation of Diablo Canyon
pursuant to this Agreement and all revenues
associated with this Agreement shall be
excluded from reasonableness reviews, AER
"risk alleocation, and target capacity
factors. Replacement or displacement power
costs associated with the level of Diablo
Canyon operation shall be recognized in
ECAC rates. There shall be no issue in any
proceeding as to the reasonableness of PG&E
in operating Diable Canyon ox purchasing
Diablo Canyon output 80 a3 to cause
replacement or displacement power Costs to
be incurred. The reasonableness of PG&E in
choosing among replacement or displacement
power sources shall be subject to ECAC
review.

If the ECAC ceases to be used for PG&E
ratemaking, a new ratemaking mechanism
shall be developed to carry out the terms
of this Agreement.

See the Implementing Agreement for details. TFox reasons that
are obscure, PG&E has, in some paragraphs of the Settlement
Agreement and the Implementing Agreement, referred to itself as
"purchasing Diablo Canyon output."” PG&E explains that it really
doesn’t purchase the output (unless Diablo Canyon is transferred to
a third party), the ratepayers purchase the output and will
purchase the entire output regardless of need or price except
during hydro spill conditions. And, of course, PGSE will operate
the plant at its optimum capacity.

Paragraph 8D provides that the operation of Diablo Canyon is
exempt £rom reasonableness reviews by the Commission. The
opponents of the settlement perceive this provision as an
abdication of the Commission’s duty to fix just and reasonable
rates for PG&E. We reject this contention. We see no present
conflict between this Agreement and our statutory responsibility to
ensure just and reasonable rates. |
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In balancing the evidence of record, the rates resulting from
the prices set in the Agreement over the duration ¢f the Agreement
appear to be just and reasonable. Furthermore, we havo'already
acknowledged that we cannot bind future Commissions. The
Commission retains the authority to regulate in furtherance of our
constitutional and statutory obligation.

Therefore, we conclude that in adopting and approving the
settlement, there is no abdication of our duty to £fix just and
reasonable rates. We do, however, expect that future commissions
will abide by all terms of the settlement, and uphold the decision
as we would any traditional ratebasing decision, unless in doing
30, it would compromise the responsibility of the Commission under
the Constitution and Public Usilities Cede.

Please refer to Section X.I. of this decision for our
discussion of the AER adjustment.

9. Eleoox

A. Except as provided in Paragraph 8C, an
annual revenue floor ¢an be triggered at
PG&E’s option. In the event that the
revenue produced by the formula in
subparagraph 9B is greater than the basic
revenue regquirement, the floor shall be the
basic revenue requirement plus the amount
by which the formula revenue exceeds the
basic revenue requirement. In the event
that the revenue produced by the formula is
equal to or less than the basic revenue
requirement, the floor shall be the basic
revenue requirement.

The formula revenue shall be the sum of the
then current fixed and escalating prices
multiplied by a specified capacity factor
multiplied by the megawatt (MW) rating.

Foxr 1988 through 13997, the specified
capacity factor is 36%; it is reduced by 3%
in 1998 and again by 3% in 2008. Each time
the floor is triggexed, 3% shall also be
deducted from the specified capacity
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factor. The MW rating shall be the net
Maximum Dependable Capacity of 1,073 MW for
Unit 1 and 1,087 MW for Unit 2. N

The £loor payvments (including the basic
revenue requirement) received shall be
repaid with interest from 50% of the
revenues received from subsequent year
operations over a 60% capacity factor. In
addition, the original specified capacity
factor for a year may be re-established at
PG&E’s option through repayment with
interest. The interest rate shall be the
interest rate on l0-year single A utility
bonds as listed in the last issue of
Moody’s Bond Survey published in the year
in which the floor provision is inveoked.

.

1£ operation falls below the floor capacity’
factor in three consecutive calendar years
(whether or not PGSE invokes the floor),
then PG&E must f£file an application either
seeking abandonment, as described in
Paragraph 13, or explaining why it believes
continuation of this pricing package,
including the regulatory asset, is
appropriate. .

PGSE will establish and maintain a Flooxr Payment Memorandum
Account (FPMA). The FPMA will be used to record all flooxr payments
received by PG&E, to accrue interest on the amount of the floor
payments received, and t¢ record all repayments of floor payments.
PG&E will invoke the floor prior to January 31 of the year
following the year in which Diablo Canyon operates at less than the
specified capacity factor. This will usually result in a downwaxrd
adjustment of the ECAC revenue requirement foxr Diablo Canyon power.
We interpret the application of interest charges to the FPMA to
mean that the account will accrue interest monthly, as do other
ratemaking accounts. ' ‘
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The operation of the floor payment is one of the most
controversial elements of the settlement. OQur concorn-iu the
potential for abuse.

Subparagraph 9(C) provides for repayment of the floor
payments and appears straightforward. PG&E shall repay the floor
payment with interest from 50% of the revenues received from
subsequent year operations over a 60% capacity factor. Giving
ordinary meaning to the words "payments received shall be repaid
with interest” we would conclude that a debt is created. PGLE says
no and the DRA and AG agree with PG&E. PG&E goes on to say that

9(C) means that it must repay the floor payments only fxzom 50% of
the revenues received from subsequent year operations over a 60%
capacity during ghe term of the agreement. At the hearing, PG&E
said if the agreement expires before the floor payments are repaid
it keeps the money. The DRA and AG disagree with this
interpretation. They contend that 9(C) means that if the floor
payments haven’t been repaid by the agreement termination date,
thie Commission may exercise its discretion in disposing of the
funds in the FPMA; the Commiszsion may permit PGAE to keep the
money, or refund the money to the ratepayers, or do anything in
between. At oral argument PG&E’S attorney backed away frxom PGSE’s
earlier position that PGSE kept the money and said that the
Commission could dispose of the funds in any "lawful"” manner. But
he was forthright in saying that he believed a refund to ratepayers
would be illegal as eithexr retrocactive ratemak;ng or the
confiscation of PGLE’S property.

TO accede to PGLE’s interpretation could lead to an anomalous
" result. If PGLE receives f£loor payments which are not repaid, the
Commission can consider those payments when determining PGEE’s
recovery on abandonment. But should the balance in the floor
payment account exceed the value of Diablo Canyon on abandonment,
PGSE’s position is that PG&E cannot be required to refund the
excess. If that were true, PG&E could earn more by shutting the




A.84-06-014, A.85-08~025 ALJ/RB/fs/pds**

plant down and collecting three years of f£loor payments rxather than
by abandoning the plant in the first year.

The ultimate question before us is whether the settlement is
in the public interest; and one of the issues bearing on the
ultimate question is the disposition of the FPMA. The following
table sets forth for each year the Settlement Agreement is in
effect the revenue PG&E would receive 1f it triggered the floor
payments (column £) and the amount it may request if it abandoned
the plant (column g).
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Inputs: CPI = + 5.0 % per year
FPMA = 10.0 % per year
. Floor trigger = Col. (d)
Actuwal C.F. = Col.{e)

DIABLO CANYON SETTLIEMENT AGREEMENT
Pro Forma Floor Payment Calculations

Spec- Floor Act- Abandon- Annual
Energy ified Pmt. ual TFormula nent FPMA TPMA
Price C.F. (1, if C.F. Revenue Rights Entry Balance
(c/kxwh) (%) taken) (%) ($ million) (S million)(s million) ($ mzll;on)

=) (e ()" (e) €] (g) (r) (L

7.800 38 268 2,080

8.335 36 ' 563 2,900

8.931 36 608 2,800

9.596 36 654 2,700
10.337 36 704 2,600
11.164 36 760 2,500
11.885 36 810 2,400
12.213 36 832 2,300
12.853 36 8ss 2,200
12.906 36 879 2,100
13.272 33 829 2,000
13.652 33 852 1,900
14.046 33 877 1,800 .
14.455 33 903 1,700
14.879 33 929 1,60¢
15.319 33 957 1,500
15.775 33 985 1,400
16.248 33 1,015 1,300
16.739 33 1,045 1,200
17.249 33 1,077 1,100
17.778 30 1,009 1,000
18.327 30 1,040 900
18.896 30 1,073 800
19.486 30 1,106 700
20.099 30 1 1,241 600
20.735 27 | 1,059 500
21.394 24 972 400
'22.078 21 0 o
22.788 21 0 o

0000000 0Aa0000

0
0
o
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
o.
0..
0
0
0

OOoONHEITO0000O0OO0OQ0OCO

End 2014 FPMA balance
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Under the abandonment provisions, in the year 2012, the plant value
on abandonment is $0.6 billion, but the floor payment if invoked
is $1.141 billion. If PG&E shut the plant down for the three years
2012, 2013, and 2014, rather than abandon in the year 2012, it
would receive, by the end of 2014, floor payments of $3.517 billion
including interest. Contrast that with the $0.6 billion it would
have received had it abandoned Diablo Canyon in the year 20I12. At
the termination of the Settlement Agreement, the FPMA may have a
balance in excess of $3.5 billion which, under the Settlement
Agreement, is $500 million more than the abandonment value of
Diablo Canyen today! To aveid this inequitable result, the
presiding administrative law judge recommended that the settlement
agreement be construed o permit the Commission to cxder refunds ¢
money in the FPMA upon termination of the agreement. PG&E took
exception to this and proposed an alternative disposition (set
forth in Section X.L.). After considering all the evidence
regarding the disposition of the FPMA, we conclude that the
solution in the best interest of the ratepayers, when balanced
against the rights of PGLE, and in ordexr to preserve the
. settlement, is to provide protection to both PGA4E and the
ratepayers. :

We find that the dispeosition of floor payments shall be made
on the following basis:

a. In any year in which floor payments, when
added to the preexisting balance in the
FPMA exceed the maximum abandonment payment
for that year, then such additional floor
payments shall be designated as refundable
floor payments and received by PG&E subject
to potential refund (plus interest) by
order of the Commission upon termination of
the FPMA if, at that time, the Commission
finds that a refund is the preferable
disposition.

b. All other floor payments received by PGLE
(and interest thereon) shall not be subject
to refund, but in accordance with Parxagraph
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¢ shall continue (1) to be subject to the
obligation to repay with interest from one-
half of the revenues from production in
subsequent years. in excess of a 60%
capacity factor and (2) to be taken inte
consideration by the Commission in deciding
a reasonable abandonment payment to allow
PGLE.

All repayments of floor payments from one=
half of the revenues from production in
subsequent years in excess of a 60%
capacity factor shall be applied to FPMA
balances as follows: (1) interest, then
principal on the nonrefundable balance; and
then (2) interest, then principal on the
refundable balance.

Implicit in 9D i3 the power ¢f the Commission o oxder
PG&E to abandon Diablo Canyon if operation falls below the floor
capacity factor in three consecutive calendar yeaxs. The
Commission would then set the amount PG&E would be entitled to upen
abandonment pursuant to Paragraph 13.

Decommissioni

This Agreement shall have no effect on revenues
for the cost of the eventual decommissioning of
Diable Canyon, which shall receive ratemaking
treatment in accordance with Commission
policies for decommissioning nuclear plants.

Two issues have arisen from this innocuous sentence. First,
decommissioning expense is a function of the operation of the
plant. In general, the more equipment that is added to the plant
the more costly the decommissioning; further, certain eguipment may
cost more to decommission than other equipment. It is quite
possible for PG&E toO make improvements to the plant to promote
efficiency which it would not make if it had to ¢onsider either the
increase in decommissioning costs or whether this Commission would
disallow the cost of the improvements as beiﬁg‘imprudéntly
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incurred. 1In our opinion imprudently incurred decommissioning
expenses can be disallowed by us under this Settlement Agreement
just as we might do-under traditional ratemaking.

Second, decommissioning costs are collected tax free (IRC
§ 468A) so long as the. taxpayer obeys certain IRS rules. Today,
PG&E is the taxpayer. If PGLE transfers Diablo Canyon to others so
that PG&E is not the taxpayer then it may not obtain the tax
benefits. Under its current federal tax exemption PGEE ¢ollects
about $54 million a year tax free from ratepayers which is placed
in a trust toe cover decommissioning costs. If federal taxes had to
be paid the $54 million would have to be increased by S1% or
$28 million. To lose the federal exemption would also cause loss
0f the state tax exemption. This result would be intolerable iZ
PGLE’s ratepayers had to pay this tax.

In reply to the ALJ'S question regarding the treatment of
decommissioning costs should PG&E. lose its decommissioning cost tax
exemption because it transfers Diablo Canyon to another entity, the
proponents did not answer directly, but said "If, at some time in
the future, PG&E is no longer entitled to the tax benefits of the
decommissioning trust, the parties expect the Commission to deal
with that situation in the same manner the Commission would deal
with the issue at any other nuclear plant in the state....” Our
policy is that if PG&E were to transfer Diablo Canyon and thereby
lose its decommissioning costs tax exemption, PG&E’s customers
would not be liable for the tax portion ¢f the decommissioning
costs and we so interpret Paragraph 10 ¢f the Settlement Agreement.

11. Ruxchase Policy
' PGSE shall have the right and obligation to
purchase all Diablo Canyon output, except

during hydro spill conditions on the PGLE
system. Duringlhydro spill conditions,

ratepayers shall not pay for Diable Canyon
output to the extent of the hydrxo spill. PG&E
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.

shall, however, have the right during such
conditions to sell Diablo Canyon output.

See the Implementing Agreement for the definition of hydrxo
spill. The effect of this paragraph i that the ratepayers are
obligated to pay for Diablo Canyon power as if it were purchased by
PG&E under a power purchase contract at the'escaLAting prices set
forth in this agreement.

12. Segregation of Costs

A. Tor ratemaking purposes, all Diabkle Canyon
costs shall be segregated from other PG&E
operations. No costs of Diable Canyon
shall be included in rates, except as
provided in this Agreement. Diablo Canyon
costs include any and all costs incurred by
PGLE as a result of Diable Canyon
ownership, including but not limited to
administrative and general expenses, .
operations and maintenance expenses, fuel-
related costs, and any payment of the costs
of accidents at other nuclear plants
assessed to utilities owning nuclear
plants.

PGSE shall keep full records, including
reasonably contemporaneous accounts, to
allow identification and auditing of all
costs directly allocable to Diablo Canyon.
These recoxds shall be consistent with the
Uniform System of Accounts and applicable
accounting requirements of the CPUC.

The paragraph in the Settlement Agreement that could be
expected to cause the most litigation ovex the life of the
agreement is Paragraph 12, which shifts the risks of Diablo Canyon
from the ratepayers to PGSE. Elsewhere in this opinion we have
discussed the benefits received by the ratepayers as a result of
the shift of risk. In this portion of the opinion, we discuss the
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effect of the shift on rate of return. The Implementing Agreement
expands on Paragraph 12 and directly considers return on equity and
cost of capital. PG&E accepts the $2 billion equivalent
disallowance for its cost of capital determination. The pertinent
provisions are: '

a. PG&E shall not recover any premium in its
auvthorized return on oquity afier
January 1, 1989 as a result of the
Settlement or Implementing Agreement or the
operation of Diablo Canyen.

Any net increase in PG&E’s overall cost of
capital that is caused by the operation of
Diable Canyon under the Settlement
Agreement as compared tTo the operation of
Diablo Canyon under traditional ratemaking,
assuming a $2 billion disallowance, shall
be considered as a Diablo Canyon cost, and
recovered only through the revenues
provided under the Settlement Agreement.

To comply with these provisions is easier said than done.

This paragraph raises most clearly the issuve of whether this
current Commission can bind future Commissions on the manner in
which PGLE’s rate of return is decided. And even if future
Commissions acquiesce in the concept behind Paragraph 12,
interpretation and implementation of the paragraph may still be
disputed. The proponents have submitted a detailed discussion of
how Paragraph 12 should be interpreted in their Joint Answers to
Workshop Questions (Exhibit 515) pages 14 through 23, and further
elaboration may be found in portions of the cross-examination of
witnesses Ahern, Clarke, and others. Not all of the testimony is
consistent,

In determining PG&E’s return on equity, the settlement
contemplates that the Commission will take into account that PGSE
owns a nuclear plant. PGE&E should be compared to other gas and
electric utilities with those risk characteristics similar to

PG&E’s risk characteristics assuming that performance based pricing
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resulting from the Settlement Agreement was no%t in effect. We are
to assume that Diablo Canyon is operating as well as other nuclear
plants; no better, no worse. Were Diablo Canyon to pexform very
badly, that should not be considered in determining PGEE’s rate of
return. If, however, poor performance of Diablo Canyon affects
PG&E’s cost of capital, e.g. bond interest is higher, then a
downward adjustment should be made. In that instance, the
Commission would impute a cost of embedded debt reflecting PGEE as
if it had Diablo Canyon in rate base assuming a $2 billioen
disallowance, and operating an "average" nuclear plant, all under
traditional ratemaking. The objective of these complex adjustments
is to make sure that the risk being transferred to PG&E i3 not
turned back to the ratepayers through the rate ¢f return.

AS a practical matter each time PG&E applies for an increase
in its rate of return or the DRA seeks a decrease, a number of
studies are required to comply with the Settlement Agreement, among
which are (1) a separations study allocating revenues and costs
between Diablo Canyon and non-Diablo Canyon, (2) a rate of return
study comparing PG&E as a nuclear plant operator with other nuclear
pliant operators, (3) a study comparing the “"average"” nuclear plant
operation with Diablo Canyon to determine if Diablo Canyon is
within the "average" range, (4) if PG&E is found to be below
. average, a study to determine if the below average performance has
adversely affected PG&E’s cost of capital and, if so, to make the
appropriate adjustment and (5) a study to determine PG&E’s
investment in Diabloe Canyon under traditional ratemaking assuming a
$2 billion disallowance.

Two results of those studies could be (a) investors perceive
increased risks to PGSE because of the shift to shareholders of the
operating risks heretofore borne by ratepayers and demand & higher
return on equity. Under the settlement that higher demand must be
rejected. And (b) PGLE pays higher interest on its debt because of
the perceived increased risks. ‘Under the settlement that increased
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cost should be borne by Diablo Canyen and, therefore, disallowed in
PGAE’s rate of return. If Diablo Canyon performs poorly over the
term of the Settlement Agreement, we can expect these qﬁestions to
arise time and again for 28 yeaxs. ‘

13. Abandonment Rights

A. If PG&E requests special ratemaking
treatment for both units of Diablo Canyon
in the event of prolonged or permanent
outages, it may ask for recovery of no more
than the lesser of these two amounts:

(1) The f£loor payments which would be paid
according to Paragraph 9, for 10 minus
(n) years, where (n) is the number o
vears for which unrepaid floor
payments have been received by PGSE;
or

$3.00 billion in capital costs through
1988, reduced by $100 million per year
of operation after 1988. 1In the event
of a nation~wide shutdown of all
nuclear plants (not just Westinghouse
plants), the capital ¢ost amount
computed under this subparagraph may
be increased t¢o include the non-~equity
portion of reasonable dirxect ¢osts of
capital additions, reduced by
straight~-line depreciation.

If PG&E requests special ratemaking
treatment for only one unit of Diable
Canyon, it may ask for recovery of no more
than one-half the lesser of (1) and (2).

Nothing in this paragraph shall preclude
the Attorney General or DRA from opposing a
PG&E abandonment request requested under
this paragraph.
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The abandonment provisions are complex, and made more so when
considered in conjunction with the f£locor payments. As the
Settlement Agreement gets closer to its termination date options
become available to PG&E which are detrimental to the ratepayer.
Thé proponents are of the opinion that should PG&E ever seek to
abandon Diablo Canyon, PG&E would recover under section A.(2) which
provides for a maximum recovery of $3 billion less $100 million pex
year starting in 1989 (unless there is a nationwide shutdown of all
nuclear plants). No one described a scenario which would invoke
section A.(l). Pursuant to Paragraph 9 "Floor,” PG&E is entitled
to obtain floor payments when Diablo Canyon’s operation falls below
the specified capacity factor. And PG&E may obtain these floox
payments throughout the life of the agreement without repayment iz
the revenue received from subsequent year operations does not
exceed a 60% capacity factor, and without explanation ox
abandonment if the operation does not fall below the floor capacity
. factoxr in three consecutive calendar years. The amount of the
. yearly floor payment can be substantial. Rather than abandon, it
would pay PGAE to shut down the plant, seek floor payments for
three years, and then abandon the plant. This negates Section
A.(2). This result can be mitigated by limiting the amount to
which PG&E is entitled under the floor payments, which we have
done. See our discussion in Section IX.9 (Floor) and Section X.L.
In the event of abandonment of the plant, the utility assets will
be removed from rate base.

14. Txeatment Aftex 30 Yeaxs

PG&E shall file an application by May 1, 2014
requesting whatever ratemaking treatment it
wishes for Diablo Canyon for the period
beginning May 7, 2015 for Unit 1 and March 13,
2016 for Unit 2. Nothing in this Agreement
shall preclude the Commission from setting
rates on any lawful basis.
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The Settlement Agreement may terminate in & number of ways.

1. PG&E may abandon the plant and seek payment under the
abandonment provisions. Abandonment includes’the case ¢f
the NRC's failing to extend the operating licenses of
Units 1 and 2.

PGLE says it may retire the plant upon expiration of the
term of the Settlement Agreement (or perhaps earlier).
This option is unlikely to occur as PG&E would be giving
up its abandonment rights.

Should PG&E keep the plant in operation after the
Settlement Agreement expires by its terms, it may request
whatever ratemaking treatment it wishes and the
Commission may set rates on any lawful basis.

4. The Commission could terminate the Settlement Agreement

under its authority to set just and reasonable rates.

One thread that is common to all four alternatives is the
disposal of the money in the FPMA. As we have discussed this could
be as much as $3.5 billion. For the reasons earlier stated this
money does not go, ipso facto, to PGSE. Rather, it is to be
disposed of according to the procedures set forth in Section IX.9
(Floor). '

15. Jurisdictional Aliggggign

The revenue under Paragraphs 7 and 8 above
shall be computed on a CPUC jurisdictional
basis.

Safety

An Independent Safety Committee shall be
established and shall operate as described in
Attachment A which is hereby incorporated by
reference herein. (See Appendix C.)

All of the opponents to the settlement also oppose the
creation of a safety committee and oppose the safety committee even
if the settlement is approved by the Commission. The safety
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committee consists of three members, one each appeinted by the
Governor, the Attorney General, and the Chairman of tha;California
Enexgy Commission. The committee is to review Diablo Canyon
operations for the purpose of assessing the safety of operations
and suggesting recommendations for safe operation. The committee
will receive quarterly reports of-some, but not all, Diablo Canyon
records and has the right to conduct an annual examination of the
Diablo Canyon site. It may request additional records and site
visits. It cannot make unannounced inspections. It has ne
enforcement powers. It is funded as an operating expense of PGLE
charged to the ratepayers. Its initial budget is approximately"
$500,000 which increases in proportion to the Diablo Canyon price
increases. . ‘

The opponents argue that performance based pricing gives an
incentive to PGSE to maximize profits at the expense of safety.
PGS&E has an economic motive to avoid safety related curtailments
and maintenance, especially for safety related problems that do not
affect plant performance. Because of this profit motive, safety
concerns, it is argqued, become even more exacerbated and should be
met by vigorous supervision, not by an ineffectual committee,
without enforcement powers, politically appointed, which meets once
a year and reviews documents long after the fact. The Mothers for
Peace assert that the safety committee "is an empty attempt to
appease the public’s safety concerns. We would go further and say
that the Safety Committee would give the public the mistaken
impression that it is protected, when the comunittee cannot and
would not add teo public safety. .As a result, the establishment of
the so-called Safety Committee is worse than having no Safety
Committee."

The AG and the DRA strongly support the safety committee.
Wwhile conceding that it has no enforcement powers, the proponents
argue that the safety committee’s activities will complement those
of the NRC. Because of the strong public concern for safety,
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PG&E’s willingness to establish the committee indicates an openness
to public scrutiny. The committee will provide the public and its
elected officials with access to Diablo Canyon’s operating
information, and will have substantial resources, starting with
$500,000 and increasing annually, to conduct independent
inspections and analyses, and with an established vehicle to
communicate with responsible government officials. The committee
will increase public scrutiny of PGEE’s activities which can only
have a positive impact on the safety of Diablo Canyon. It will
bring important safety information to the attention of the highest
energy officials in California, and it will be a responsible,
expert body which can make its views known ToO the NRC.

We believe the safety committee can be a useful monitor of
safety at Diablo Canyon, but this can be achieved only if
qualified, dedicated people are appointed. The committee will be
as good or as bad as the dedication of its members. We are not so
cynical to believe that it was propesed in order to lull the public
with a false sense of security. And given the close attentieon paid
to Diablo Canyon safety by the Mothers for Peace and other grass
roots organizations, we arxe confident that the public will not
relax its vigilance. The committee, by the terms of the
settlement, is subject to our oversight, which includes public
hearings, to determine the ;easonableness of its activities.

17. Effect of Change in Agreement

Except for an Implementing Agreement, which
will be prepared and executed as soon as
possible, this Agreement represents the
complete agreement among PG&LE, DRA and the
Attorney General as of the date of this
Agreement. This Agreement is subject to
approval by the CPUC. Except as expressly
provided herein or except as may be agreed to
by all parties to this Agreement, any material
change in this Agreement shall render the
Agreement null and void. ‘ :
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We cannot bind future commissions; however, we do expect that
future commissions will abide by the terms of the settlement, and
uphold the decision as they would any decision, including those
based on traditional ratebasing, as long as such action is in
compliance with applicable law.

X. Fuxther Discussion

A. Risk of Going to Heaxing

The most important element in determining the fairness of
a settlement is the relationship of the amount agreed upon toO the
risk of obtaining the desired result. The desired xesult in this
instance being the inclusion of Diablo Canyon in PGSE’s rate base
at a value of either $5.5 billion (faverable to PG&E) or $l.l1
billion (favorable to the DRA and its supporters). Although the
amount in controversy, $4.4 billion, is great, that in itself does
not measure the risk. The measure is the relative strength of each
party’s case. o

Risk, in the context of a settlement approval, need not
'be measured with precision, nor can it, without an Oppertunity to
see and hear witnesses and cross—examine them in the underlying
action. But if xisk cannot be measured precisely in this Iinstance,
still it must be measured. 7To that end, we believe it sufficient
to analyze the risks involved in going to trial on the two major
issuyes of this case: the Hosgri Fault discovery and the mirror
image error.

1. IThe Hosgxi Fault

The facts surrounding PG&E’s failure to locate the Hosgri
Fault, its eventual discovery, and PG&E’s reaction to that
discovery are set forth in Section III.C. PGSE admits that it did
not perform the kind of offshore seismological study necessary to
discover the Hosgri Fault; it says it wasn’t needed. PG&E admits
that it did not revise the response spectra‘fot'DiablovCanyon when
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informed of the Hosgri Fault; it says it would have been imprudent
to do s¢. And PGE admits that it changed the response spectra
only when oxdered by the NRC. .

PGS&E was prepared to present witnesses and exhibits which
would have shown, and might have pexsuaded us, that:

1. It hired a group of gecologists and
seismologists who had impeccable
credentials and were leaders in their
field.

Those experts performed extensive onshore
and offshore explorations for potential
earthquake hazarxds; but not for the
location of the 1927 earthquake.

In 1968, the experts knew of the 1927
earthquake and placed its epicenter at
60 miles southwest ¢f the Diablo Canyon
site. This was not deone through -
independent investigation but was the
location generally accepted by the
scientific community.

In 1968, the scientific community accepted
0.2g as the maximum acceleration generated
by a 7.5 magnitude earthquake.

PGLE’S experts postulated a 6.75 magnitude
earthquake directly beneath the site with
acceleration postulated at 0.2g9, and
designed the plant to withstand earthquake
motions twice as strong as those reasonably
expected.

During the late 1560's, the scientific
community assumed that a magnitude 8.5
earthquake would not cause ground motion
greater than 0.5g. And it was not until
the results of the 1971 San Fernando
earthquake were analysed that higher ground
motions wexre thought possible. '

During the hearings on the construction
permits for Units 1 and 2 neither the AEC
nor its consultants, USGS and the USC&GS,
thought that offshore seismic profiling was
necessary at Diablo Canyon.
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The epicenter of the 1927 earthquake, first
located by Dr. Perxy Byerly off the coast
of Santa Barbara, was generally accepted in
the 1960’s at the Byexrly location, as shown
on the California Department of Water
Resources epicenter map.

At the time the AEC approved PG&E’s seismic
work, the USGS knew about the Hosgri Fault,
having identified it in 1968 and mapped it
in 1970, and testified in 1970 in support
of PGLE’s seismic design.

After the publication of the Hosgri Fault
location in the early 1970’s, neither
PG&E’s consultants nor the AEC’s staff
changed their opinions. Twice during 1974
the AEC opposed efforts to halt
construction because of the discovery of
the offshore feature.

11. It was neot until 1976 that the NRC required
a reevaluation of the plant to 0.75g peak
acceleration.

The DRA views the evidence differently.' It argues that
safe design is the most important aspect of nuclear plant design,
that geoseismic siting studies at best are imprecise, involve
significant uncertainty, and allow for different interpretations
over which experts can be expected to differ. Therefore, the DRA
asserts, conservatism in analysis‘and design is paramount and PG&E
was not conservative.

The DRA was prepared to present witnesses and exhibits
which would have shown, and might have persuaded us, that:

1. PG&E failed to perform any but the most
perfunctory offshore seismic analysis. At
the time of PG&E’s investigation in the
1960’s, seismic reflection techniques were
well known, were available, were cheap, and
were used by PGLE’s c¢onsultants at other
prospective sites.

PGSE’s consultants failed to evaluate the
location of the 1927 earthquake southwest
of the site. ’ B
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PG4E‘s consultants, in the late 1960’s
suspected the existence of offshore faults
but did not conduct any studies.

Prior to 1960 at least three published
epicenter locations of the 1927 earthquake
placed the location nearer to the site than
Dr. Byerly's placement.

Given four conflicting published locations
of the 1927 earthquake and the inherent
uncertainty in establishing the location of
an coffshore earthquake, a conservative
approach would have been to conduct an
offshore investigation.

The assumed 6.75 magnitude earthquake
design basis at the site was not
conservative. It was assumed to occur 12
miles dbelow the site. Smaller earthquakes
closer to the site would have required a
higher design basis.

The USGS neither discovered, nor assessed
the earthquake capacity of the Hosgri Fault
prior to 1973.

Seismologists recognized, prior to the
1960°s, that ground accelerations &s high
as 1.0g not only c¢ould occur, but had
cccurred.

Regardless of what was or was not done
prior to 1572, after the Hosgri Fault was
referenced in published material in 1971,
PG&E should have recognized its
implications and immediately started to
reevaluate the source of the 1927
earthquake.

Upon reevaluation, PG&E should have known
that the Hosgri Fault might be capable of a
very large earthquake and that the 1927
earthquake could have occurred on the
Hosgri Fault. For seismic design purpeses,
taking the most conservative approach, PG&E
should have assumed that an earthquake of
similar magnitude could recur on this fault
within three to five miles of the plant
site.
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Acting promptly, PG&E should have conducted
offshore explorations and disclosed the
results to the AEC by July 1973.

In 1975, a USGS study reevaluated the
location of the 1927 earthquake, found the
Bierly location to be in erxer, and said
that the earthquake could have occurred on
the southern end of the Hosgri Fault.

From the date PG&E learned of the Hosgri
Fault in October 1972 until the NRC ordered
a reevaluation in May 1976, PG&E continued
to construct the plant and essentially
completed it. The redesign came three
years after PG&E had knowledge of the
Hosgri Fault and, therefore, was much
costlier to implement.

PGSE’s witnesses and the DRA’S witnesses are in conflict
on every major point of the seismological issues. Some of the
conflict is a difference of opinion, e.g., the degree of
conservativeness used by PGLE in its seismic investigations. Some
of the conflict is more factual, e.g., Did the USGS know of the
Hosgri Fault prior to 1970 when it approved PGS4E’'s seismic designs?
Both sides present their position through experts, well qualified,
experienced, and of stature in their fields. The stakes are high.
To adopt the DRA's position in toto, the disallowance could be as
much as $4.4 billion; to adopt the position that PGLE’s original
seismic studies were reasonable but that PG&E should have
recognized its error in 1972 and commenced the needed modifications
could result in a disallowance of as much as $3.4 billion. The
risk to the DRA is not quite as large. If PGSE’s position were
adopted, there would be no disallowance for its failure to discover
or recognize the implications of the Hosgri Fault, but the question
of the mirror image error would remain. The risk to the DRA on the
Hosgri Fault issue is approximately $2 billion. In ouxr opinion,

there is substantial evidence which could sustain a decision for
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either PG&E or the DRA. We find there are substantial risks to
both parties in going to hearing on the Hosgri Fault issue.

2. The Mirxzoxr Image Exxor

A description of the mirror image error and how it
occurred is set forth in Section IIX.D. There is no dispute that
an error was made by PG&E and its contractors. The dispute is over
the consequences of the erxor. The DRA contends that the mirror
image erroxr triggered the IDVP and all of the resulting costs, some
$2.4 billion. PGLE contends that the error was minor and did not
trigger the IDVP; that the IDVP was caused by national politics,
when Congress got angxy with the NRC and the NRC had to defend its
reputation as a tough regulator and chose PG&E as a scapegoat.

The DRA was prepared to present witnesses and exnhibits
which would have shown, and might have persuaded us, that:

l. PG&E’s management was not competent £o
manage a large, complex project that had
inherent risks several times greater than
any of PG&E’s previous construction
projects. ‘ .

PG&E’'s board ¢of directors took only a
perfunctory interest in the construction
and ceosts of Diablo Canyeon.

PG&E’s management, using the traditional
functional orxganization structure, was too
informal and haphazard to grasp and control
the complexities of a project the size of
Diablo Canyon. A project manager system
which would provide a single focus for
project decision making and cost control
was needed.

PG&E’s quality assurance program was
inadequate. Prior to 1982 it was not
independent and was understaffed. The QA
inspectors could only suggest change, not
ordex it, and were intimidated by the
engineers whose work was being inspected.

The redesign effort required by the NRC’s
adopting a 0.75g acceleration standard was
not done in accordance with the rigorous,
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well controlled, formal methods that a
quality assurance program would have
mandated. .

After the mirror image error was disclosed
and further investigation revealed
additional design errors, the NRC lost
confidence in the adequacy of the design of
Diaklo Canyon.

Because of the loss of confidence, a review
of the adequacy of the entire design of
Diable Canyon was undertaken and numerous
errors were found; so many that PG&E chose
to abandon its justification of the plant
design, and, instead, did a complete
reanalysis of all major structures and
piping installation, making the necessa
modifications. .

PGLE was cited by the NRC for making a
Material False Statement, a violation of
NRC regulations, concerning the
independence of consultants working on the
verification process. As a penalty, the
NRC imposed strict reporting requirements
and procedures to assure an independent
review. Those procedures caused the
redesign effort to become cumbersome, time
consuming, and very expensive.

The IDVP required literally tens of
thousands of design reanalyses and
modifications. For example, about 27,000
pipe supports were reanalyzed, resulting in
modifications to over 55% of the pipe
supports in Unit 1 and 80% of the pipe
supports in Unit 2.

The cost of complying with the IDVP and
restoring the NRC’s confidence in PG&E and
in the design of Diablo Canyon was $2.4
billien.
PG&E emphatically disagrees with the DRA’S assertions.
PG&E states that the mirror image error was minor and did not
compromise plant safety. It argues that the entire design

verification program was politically motivated. It was not that
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the NRC lost confidence in PG&E, but that Congress lost confidence
in the NRC. The IDVP was imposed to restore the NRC in Congress’
eyes as a tough regulator. And almost all of the costs of the IDVP
occurred as a result of redesigning the plant to 1582’s standards
rather than determining if the plant was adequately designed to the
standards in place when the plant was oxriginally constructed, i.e.,
mid=-1970's standaxds.

PGSE was prepared to present witnesses and exhibits which
would have shown, and might have persuaded us, that:

1. Diablo Canyon was discussed at virtually
every board meeting, although not always
shown in the minutes, and senior management
was involved in every important aspect of
the project. _

PGLE’'s use of a functional form of
organization for the Diablo Canyon project
was in keeping with PG&E’s proven record
for quality design and construction and
with industry standards at the time for the
design and construction of nuclear power
plants.

The use ¢f a project management system was
in its infancy in the 1960’s and PG&E would
have been irresponsible to have used a new
and untried form of oxrganization on a
project the size of Diablo Canyon. Exrrors
would have multiplied and costs would have
compounded.

PG&E’s guality assurance program met all

NRC requirements. The NRC staff reviewed
the program periodically and, until late

1981, always found it adequate.

The NRC did not lose confidence in PGLE.
Only 13 design errors were found after the
mirror image error investigation, all of
which were random and isolated in nature,
and none ¢of which compromised the safety of
the plant.

Other piants which had design errors did
not have their license suspended nor an
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IDVP imposed. Therefore, the NRC had
reasons other than design error for
impesing the IDVP and those reasons .
concerned the Congress’ view of the NRC.

The NRC suspended PG&E’s license and
imposed the IDVP as a reaction to
Congressional criticism, as symbolic
gestures designed to restore the NRC’s
credibility as a tough and competent safety
regulator.

The Diablo Canyon design was not reviewed
retrospectively, using the design
techniques and methods of the construction
period (which had been approved by the
NRC), but was reviewed using state-of-the-
art analysis. The NRC employed the
Brookhaven National Laboratory as
consultants to review the IDVP according to
the most modern standards.

Advances in computer technology and
modelling techniques made far more
sophisticated finite element analyses
possible by the time the IDVP reviewers
were examining Diablo Canyon than were
possible when the design was originally
done.

As a result, over one billion dollars was
spent on plant meodifications to make the
completed plant comply with the most up-to-
date analytical technigues. These
modifications werxe upgrades, not the
correction of errors.

At least one billion dollars of the DRA’'s
proposed $2.4 billion mirror image errox
disallowance was attributable to costs for
normal plant completion and regulatory
compliance activities which.would have been.
incurred regardless of the mirror image
error.

Finally, if an economically sound
quantification method were used (the
Revenue Requirement Operations) to
determine the cost of the mirror image
exrror, rather than a $l1.4 billion mirror
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image disallowance, the amount would be
closer to $791 millien.

L3

The stakes attributable to the mirror image error are as
high as the seismic issue stakes, and are estimated by the DRA at
about $2.4 billion if the total cost of the IDVP is considered the
proximate result of the error. For the reasons stated in the
testimony above, PGSE places the damages at about $100 million.
While admitting the error, it asserts the error was minor and the
IDVP and its ¢costs were caused by intervening events that had no
relation to the error. Wherever the truth may lie, the issue is
notly contested with the usual experts on each side. Both parties
bear the risk of failing to persuade us and, not unreasonably,
desize to mitigate that risk by settling. As with the Hosgzli Fouls
issue, the mirror image error issue could go either way. '

The opponents argue that the settlement amount is
inadequate and should be rejected. They argue that the DRA has
presented a strong case for a $4.4 billion disallowance which was
not refuted by PG&E in spite ¢f the number of experts who were
prepared to testify in its behalf. Further, they contend that the
$2 billion equivalent disallowance is a deceptive number based on
an unwarranted assumption that Diablo Canyon would perform at an
average capacity factor of 58%. '

A major factor for the proponents of the settlement in
seeking to resolve this proceeding through a settlement is the
avoidance of the risk of litigation. For the reasons discussed at
length above, we believe both PG&E and the DRA faced a risk in
bringing their cases to trial. As a means of reasonably balancing
the risk between ratepayers and shaxeholders, we reaffirm the
reasonableness of the settlement. ' .

A settlement of $2 billion in present value plus other
benefits when the amount in controversy is $4.4 billion, given the
diversity of expert opinion, the years of preparation, the testing
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of each side through depositions, and the inherent uncertainty of
any kind of juridical decision, is reasonable.
B. ZIiming of the Settlement

One helpful test of the adequacy of a settlement relates
to the progress of the litigation at the time the settlement is
offered. The more one knows about the merits of the controversy,
the easier it is to decide if a settlement is fair. 1In this
instance, the proceedings went to the day of hearing before the
settlement was reached. Hundreds of volumes of prepared testimony
were received and thousands of pages of discovery were exchanged.
The only thing lacking was cross-examination of the witnesses in
open court and much of that was anticipated in extensive
depositions. The proponents of the settlement had more than enough
information to reach a reasonable resolution of the issues and
those opposed had that same information availlable to them. NO one
can complain of a lack of availability of competent information
upon which to base a judgment regarding the adequacy of the
settlement.

The Commission is almost as knowledgeable as the parties.
Although we do not have the benefit of the depositions nor are we
privy to the settlement discussions, the record before us provides
ample information regarding the merits ¢f the settlement. The
amount in controversy is known, the amount and other benefits
offered can be determined with a reasonable degree ¢f accuracy, and
the risks of litigation can be reliably analyzed. The timing of
the settlement could not have been better.
C. MAmount Offered in Settlement

The amount offered in settlement is not a fixed sum or an
easily determinable sum, but is an amount which can only be
estimated based on the life of the settlement agreement and the
assumptions regarding Diablo Canyon’s reliability over that life.
The DRA and the AG have estimated the offer to have a present value
equivalent to a $2 billion reduction in rate base, which PG&E has
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accepted for its cost of capital determination. Additionally, the
settlement agreement is beneficial to PGLE’s ratepayexs because it
shifts the substantial risks of poor plant performance and runaway
future costs from the customers to the utility, provides a
reasonable price for DiabloVCanyon electricity until. the yeaxr 2016,
and provides a reasonable package of provisions governing future
regqulation ¢f the plant.

Under traditional cost ¢f service ratemaking for a
utility-owned power plant, the CPUC allows the reasonable
construction costs into PGS&E’s rate base; PG&E earns in rates its
rate of returxn and recovers depreciation on the rate base, usually
without regard to plant performance; PG&E applies for and obtains
in base rates all reasonable costs of operations, maintenance,
administration, and overheads; and PG&E receives nuclear fuel costs
in separate fuel cost offset proceedings.

Under the settlement, PG&E receives from its customers a
price applied to the actual electricity produced by Diablo Canyon.
If the plant operates poorly, PGSE suffers. If it operates well,
PG&E is rewarded with higher revenues. In this manner operating
risks are shifted from ratepayers to the utility and its
shareholders. Given the examples of poor nuclear power plant
performance and the high risks associated with nuclear plants, the
shifting of the operating risk from PG&E’S customers to the utility
has real value to PG&E’s customers, perhaps worth hundreds of
millions of dollars. In California, the examples of Rancho Seco,
San Onofre Unit 1, and Humboldt show the high ¢osts for which
customers are responsible under cost of service ratemaking when a
nuclear plant operates poorly.

Nuclear plants experience recurring need for new
additions after initial construction is finished. The NRC can
require new programs and facilities to promote safety. The size
and complexity of the plants create high cost and capital addition
risks. Under performance based pricing the risk of unusually high
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costs for plant modifications, operations, maintenance, insurxance,
security, and other plant activities are shifted from the customers
to the utility.

The settlement is estimated to provide for an equivalent
rate base disallowance of about $2 billion, using a set of '
reasconable or conservative assumptions about future Diablo‘cdnyoﬁ
operxation and costs, including a 58% capacity factor. This means
that the settlement treats PGLE’s customers financially over the
life of the plant as if the Commission had disallowed $2 billion of
Diablo Canyon’s construction costs £rom PGLE’s rate base.
Estimates ¢of equivalent rate base disallowances can, however, vary
widely with different assumptions about future plant operation and
costs. For example, a 70% average plant life capacity factor
assumption results in an equivalent rate base disallowance estimete
of less than $800 million, while an assumption of a capacity factor
as poor as Rancho Seco’s, about 40%, results in a disallowance
estimate of nearly $4 billion. A $2 billion disallowance exceeds
any other state’s disallowance adopted for an operating nuclear
plant.

' A number of the settlement’s provisions provide PG&E with
some downside risk protection, particularly the floor price
provision. Under reasonable scenarios, however, the settlement’s
treatment of prolonged outages is more favorable to PGLE’s
customers than traditional ratemaking. The abandonment provision
protects ratepayers while providing limited protection to PG&E.
Under traditional cost of service ratemaking, a plant stays in
rate base until removed by the Commission, which can take years
(Fumboldt), and the customers are responsible for reasonable .
uncollected ownership coste. The settlement’s abandonment
provision limits the amount that PG&E can request after Diablo
Canyon abandonment, and the Other parties can oppose the request.

we arxre of the opinion that PGSE does not believe the
equivalent disallowance is $2 billion. PG&E has agreed to the
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arithmetic, not the assumptions. If PG&E thought that it was
giving up the equivalent of $2 billion in rate base, prudence would
dictate that it negotiate a $2 billion rate base reduction and keep
the plant in rate base, let the ratepayer retain the risks of
downtime, inflation, cost overruns, capital additions, NRC
regulaiions, etc. Its acceptance of the settlement signifies to us
that it believes it can operate the plant at more than a 73%
capacity factor, at reasonable costs for the term of the agreement.
And it believes it can operate the plant safely.

The DRA and the AG, while admitting that good performance by
PG&E is possible, expect the equivalent disallowance to be greater
than $2 billion. We find that the weight of the evidence supports
the assumption oI an approximate $2 billion eguivalent
disallowance. We also find that the settlement is in the public
interest because it shifts the risk of operation from the
ratepayers to PG&E. This shift in zisk is the most significant
benefit gained by the ratepayers.

We recognize that the settlement entails a long-term (28
year) treatment of the ¢osts associated with Diablo. However, so
does traditional ratebasing. Both approaches create a payment
stream through which the utility recovexs its investment in a power
plant over the projected useful life of the plant. Under
traditional ratebasing, we approximate the reasonable value of the
plant to ratepayers by establishing the amount of utility
expenditure that was prudent. Under the settlement, we approximate
the reasonable value of the plant to ratepayers by establishing a
performance criterion. The settlement results in the shift of
operating risks from ratepayers to the utility. We think both
approaches are fully compatible with sound ratemaking principles,
and in the context of Diablo, the risk-shifting aspect of the
settlement makes it the more desirable approach from the standpoint
of ratepayers. We are convinced that the performance-based
approach created in the settlement is a just and reasonable
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method for valuing Diable. As the United States Supreme Court has
recently affirmed, utility regulators are not limited to a single
ratemaking method, but are free to adopt other methods as
appropriate to particular circumstances. (Duguesne Light Co.,
+supra, 102 L.Ed4.2d at 662=-663.)
D. Capacity Factox

The DRA and the AG have based their $2 billion settlement
amount on a number of assumptions regarding PCLE’s operation of
Diablo Canyon, the most controversial being the capacity factor.
The capacity factor percentage is derived by dividing the kilowatt
hours actually generated in a given pericd by the maximum amount of
kilowatt hours which could be generated in the period. The
principal reason for low capacify i3 downtime. When a plaat or a
unit operates, it operates at near 100% capacity and when it is
down, it is at 0% capacity. All nuclear plants have downtime for
scheduled outages, refueling outages being the lengthiest, which
prevent the capacity factor from exceeding 80% or so. It is the
unscheduled ocutages which bring the capacity factor below
expectations. Those kinds of outages include plant modification to
meet more stringent regulatory regquirements, replacing steam
generators or pipes, unexpected salt water corrosion, and
accidents. The DRA and the AG have assumed that PGLE will operate
Diablo Canyon at a 58% capacity factor for the next 28 years. We
will accept the assumption, but not with the ferveor of its
proponents. Oux analysis of the underlying statistics leads us to
conclude that if the plant operates fox 28 veaxrs, and that is &
very big *if," it will operate at well above a 58% capacity factor
but it is this risk of significant outages that reduces the
capacity factor and makes the assumption of a 58% capacity factor
reasonable. '

A review of the testimony highlights the dispute
surrounding the adoption of a 58% capacity factor. Mr. Myers, the
DRA witness, concluded that it appears most likely that Diable
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Canyon will operate in the range of 50% to 70%; the average for
comparable plants ranges from 55% to 65%; therefore, a yeasonable
estimate for Diablo Canyon "should be in the range of 55% to 65%.-
He settled on 58% because it is the average of the capacity factors
for Westinghouse four-loop PWRs and the average of large
Westinghouse PWRs which have been in operation for more than five
years. He presented the following table of his primary statistics.
CUMULATIVE CAPACITY FACTORS FOR NUCLEAR PLANTS 1

Time=Weighted Undex , Over
_Average (%)  _50%  50-60% £0-70% 70%

All Plants 61.1 14 26 29
Five+ Yrs Op ' 60.7 12 20’ 20
All PWRs 63.1 13 20
13 s
10 2

All BWRsS 57.3
All W PWRs 64.9
Five+ Yrs Op, W 64.4
ALl W PWRs 750+ 59.9
Five+ Yrs Op, W, 750+ 58.3
POst=-TMI, W 61.7

W, Four-Loop 58.0

W W N W W W W~ g

Five+ Yrs Op, W, 4=LooOp 55.8 5

1 Diablo Canyon Nuclear Power Plant has a Westinghouse
four=-loop pressurized water reactor.

He said that through May 1988, Unit l’s cumulative
capacity factor was 70% and Unit 2's, 76%.

Mx. Marcus, the AG’s witness, testified that he
calculated the 58% capacity factor as the time weighted average
performance, through January 1988, of 83 nuclear plants over 700 MW
that have been in commercial operation in the U.S. He said that
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Diable Canyon’s current performance is above average; it is
operating at a 67% capacity factor after three completed fuel
cycles.

PG&E, while accepting the 58% capacity factor for the
purpose of this settlement has, in other proceedings, taken a
markedly different view. Mr. Clarke testified that PG4E expects o
operate the plant at 2 65% to 70% capacity factor. At 70% the
equivalent disallowance would be approximately $300 million. In
PGSE’s 1988 ECAC proceeding the estimate for 1985 is near 70% and
the California Energy Commission‘s (draft report) estimate of
capacity is near 72% for 1988. Mr. Maneatis testified that if PGEE
could maintain a capacity factor of between 73% and 75% over the
zemaining life of the plant it would sustain no disallowance, all
other assumptions being the .same. A 1587 PGSE 20-year nuclear fuel
forecast assumed a 67% capacity factor, and a 1988 PG&E five-year
nuclear fuel forecast assumed a 65% capacity factor.

The 58% capacity factor estimate is based on averages of
nuclear plants, some that operate much better than average and some
that operate much worse. The opponents to the settlement contend
that none have operated for 30 years, at most 15 years for a
comparably sized plant, that none of the analysts made a specific
analysis of Disblo Canyon taking into account that it has been the
most closely inspected plant ever constructed, and that none
considered the views of the managers of the PGLE as to how well the
plant is expected to operate. We have not ignored those factors.
In fact, this is not the first time we have relied on national
historical averages. (See e.g., D.86-07-004; where we directed the
utilities to use national averages when a particular plant has 2
short operating history for purposes of Standard Offer #4.) In
addition, because the weight of the evidence supports a 58%
capacity factor and because of the importance we attach to shifting
the operating risks from the ratepayers to the company and the high
risk of unscheduled outages, we accept the 58% capacity factor. of
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the DRA and the AG as a reasonable basis to compute the equivalent
disallowance. ,

Despite the evidence to the contrary, we find that
reliance on the nation-wide‘industry average for comparable prices
is reascnable. Such an average is more persuasive evidence than
the current high capacity factor of the plant, because it takes
into account the high xisk of significant unscheduled outages. Wwe
will, ctherefore, adopt the testimony of the expert witnesses
supporting a 58% capacity factor. _

Despite the evidence to the contrary, we find that
reliance on the nation-wide industry average for comparable prices
is reasonable. Such an average is more persuasive evidence than
the current high capacity factor of the plant, because it takes
into account the high risk of significant unscheduled outages. Wwe
will therefore adopt the testimony of the expert witnesses
supporting a 58% capacity facter.

E. Shifting of Opexating Risk

The most important feature of the settlement, and the
most novel, is the shift of the risk of operating Diablo Canyen
from the ratepayers to PG&E. Because of this shift, PGLE assumes
the risks of poor operation and cost overruns, which under
traditional requlaticn usually fall on the ratepayers, and obtains
the benefits of efficient operation and excellent performance. In
determining the value of the settlement PG&E made certain
assumptions regarding the operation and maintenance expenses and
capital addition costs that it has agreed to pay for the next 28
years. Should those assumptions prove wrong and unforeseen
extraordinary expenses occur PG&E must absord the additional costs.
Especially in the area of plant safety there is a high risk of
unforeseen costs. The history of regulation since TMI is replete
with instances of NRC demands for improved safety and new safety
equipment which required the unanticipated expenditure of tens of
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millions of dollaxrs. That burden, which conventionally is imposed
on the ratepayers, is now to be borne by PGEE. '

A public¢ utility such as PG&E undex traditionnl
regqulation operates in a sheltered workshop environment. Its rates
are fixed by the Commission to cover its operating costs and a
reasonable return on rate base. If a plant goes out of service,
rates are set to cover that cost. On a theoretical level, the
Commission could disallow imprudent costs, but except for major
construction projects such as Diable Canyon and San Oneofre, that
rarely happens. The phenomenon of an increase in employees in the
year prior to a rate case and their subsequent decrease after rates
are raised is not unknown in utility regulation. The point is that
the risks of utility operation are usually borne by the ratepayer
but the benefits of efficiency are not always attained. Utility
management does not have the same incentives which are attributed
t0 the private sector. This is not to say that the ratepayers do
not benefit from regulation - they do - and the benefits are
substantial, particularly protection from abuse of monopoly power,
but in the case ¢f the Diable Canyon settlement, one can readily
see the benefits to both the ratepayers and PG&E of the shift in
risk. Nothing expresses the risks in this shift of risk better
than PG4E’s insistence on a floor payment provision and an
abandonment provision. Risk obviously has its limits.

The flooxr payment provision, while giving limited
protection to PG&E, aptly illustrates the shift of risk from the
ratepayers to PG&E. The floor, at most, provides rxevenues
equivalent to those earned by operations at a 36% capacity factor,
well below the industry average 58% capacity factor. In case of a
shutdown and invecation of the floor, the loss of revenue would be
substantial, and the repairs required to regain efficiency would be
expensive. Under conventional regulation that loss of revenue and
cost of repairs would be boxme by the ratepayers; under the
settlement PGLE is responsible. Over the life of the'agreemenz one
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would expect changes requiring capital additions or maintenance
expenses in excess of those currently contemplated, extxa costs
that would normally be recovered from the ratepayers. Under the
settlement, PG&E must recover those costs from revenue generated by
Diablo Canyon.

However, balancing the risks PG&E is assuming, is the
opportunity for PGAE to operate more efficiently than average and
theredby reduce costs and increase revenues. It is estimated that
each percent of capacity equals about $100 million in disallowance.
Shculd PG&E sustain a capacity factor of 62% over the life of the
plant, the proposed settlement would be equal to a $1.6 billion
disallowance. Although imprecise, the effect on PG&E’s revenue of
operations at Diablo Canyon above or below the 58% average capacity
can readily be computed. A large portion of PG&E’s profits or
losses will be determined by Diableo Canyon’s performance. PG&E can
fare well or poorly under the performance based pricing plan of the
settlement; both the risk of poor plant performance and the benefit .
of good performance are put on PGEE.”” |

The opponents’ principal argument against perxrformance
based pricing is that it is an incentive scheme which will
encourage PGSE to maximize plant operations so as to maximize
revenues and to disregard safety concerns that only affect safety
but do not enhance plant performance. They buttress their position
with past statements from the AG and the NRC which veoiced similar
concerns. The witnesses for PG&E, the AG, and the DRA were ¢ross-
examined at length on this issue and all testified that they were

i

19 Performance based pricing is a new ¢oncept in regulation,
being embraced by some as a modern day revelation. When seen from
the perspective of the nonregulated world, however, wherxe companies
have to compete, it is a conCept at least as old as Adam Smxth and
probably as old as Adam and Eve.
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satisfied that the settlement, rather than increasing the concern
for safety, actually reduces the concern. The testimony of the
Director of the DRA is representative, and persuasive. - He
testified that shifting the operating risks from the ratepayers %o
PGSE provides PG&E with a strong incentive to opexate Diablo Canyon
efficiently, carefully, and safely. Since revenue is tied to
performance, it is to PGEE’s interest to operate s0 that the
possibility of shutting down the plant is reduced to the minimum.
In our opinion, it would be economically irxrxesponsible (not to
mention morally reprehensible) for PG&E to neglect safety for short
term gain; and we cannot envision long term gain if safety is
neglected. The threat of an NRC shutdown with the likely
imposition ¢f an Independent Safety Verxification Program is a risx
even the most avaricious investor would not hazard. K It is more
likely that PG&E would lower its safety guard if the ratepayers
bore the risk than when PG&E bears it. In effect, PGSE is betting
the company that it will operate safely and profitably.
F. Shutting Down Diablo Canyon

The evidence presented by the Redwood Alliance regarding
the savings to be achieved if Diablo Canyon were shut down is not
persuasive. Dr. Bernow testified that his study of the economics
of closing the plant was preliminary and more investigation was
needed. But he also testified that should the additional
investigation confirm his preliminaxy analysis that it would be
economically justified to shut down Diablo Canyon, then the revenue
-analysis should be expanded into a social and environmental cost
benefit analysis. PG4E’S testimony on plant shutdown, also
preliminary, reaches the exact oppeosite conclusion. We need not
reconcile the two positions as the evidence, admittedly, is
insufficient and to obtain an adequate record would require, at the
very least, months'of preparation and months of hearing time. One
of the purposes of the settlement is to avoid spending those
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months. Dr. Bernow’s testimony has not persuaded us that the
settlement is not in the public interost. .

Nor is Mr. Kinosian’'s testimony persuasive. Flrst, it
only applied to the 1988-89 test year and second, it falled to
propexly allocate decommissioning costs, which, if it had done so,
would have shown the cost savings in shutting down Diablo Canyon
were negligible.

G. Rate Reljef

A large part of the estimated $2 billien eguivalent rate
base reduction is the value of PGLE’s waiver of its right to
collect in rates the uncollected balance accrued in the DCAA,
approximately $2 billion as of July 1, 1988, which, assuming the
entire plant were in rate base, has a present value to the
ratepayers equivalent to a disallowance of $1.2 billion.

Some comparisons arxe helpful to put the rate relief
offered by the settlement in perspective. For instance, under the
settlement Diablo Canyon enexrgy will be priced at 7.8¢/kWh at the
start. In contrast, if the full costs of Diablo Canyon were
allowed, and if the DCAA were amortized over 10 years, the starting
price would exceed 15¢/kWh, requiring a 25% increase in rates.
Avoidance of this potential rate shock i= a benefit not to be
ignoxred. The 7.8¢/kWh compares favorably with electricity produced
by SONGS 2 and 3 which is priced at about 9.5 to 10¢/kwWh.

The opponents of the settlement argue that because the
price for electricity is fixed by the settlement, the public is
denied the benefits of lower oil and gas prices for some 28 years.
Should oil and gas prices remain low, the settlement allows PG&E to
run Diablo Caﬂyon constantly, taking advantages of the higher
priced electricity and losing the benefit of low alternate fuels,
to the detriment of the ratepayers. PGEE argues, not surprisingly,
that the 'stable settlement price is a boon to ratepayers because it
takes some uncertainty out of pricing - the ratepayer is not at the
mercy of events beyond control. Opponents argue that setting
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prices by formula for 28 years is a "crystal ball calculation" and
they recommend adjusting the settlement price every two.or three
years based on curxent market constraints. Implicit im the crystal
ball comment is the expectation that over time market rates will be
more favorable to the ratepayers than the settlement prices. We
are not as sanguine as the opponents. More to the point, price is
but one element of the settlement and cannot be isclated without
destroying the settlement. We believe the price is reasconable.
B. Heazing Costs

Although a relatively minor item, as a result of the
settlement tens of millions of dollars are expected to be saved in
hearing costs, both foxr this hearing and for future hearings. PGLE
estimates it has about $100 million in sunk costs of litigation.
(which under the settlement it waives) and expects another $10
million in costs should a full prudence hearing be held. The
Commission’s ¢osts are much lower, but still significant. We
believe that not only will the savings be substantial if a prudence
hearing is foregone, but also down the road we will avoid hearings
every two or three years for the next 28, on Diable Canyon capital
improvements, prudence, operations, and rates; a more than
substantial savings for the ratepayers.
I. Annual Enexqy Rate (AER) Adiustment

The settlement requires that Diable Canyon revenues be
excluded from PGHE’s AER. Nuclear fuel expenses are now subject to
AER recovery, and those expenses will be removed. In addition,
PG&E expenses for xeplacement or displacement fuel due to operation
of Diable Canyon will be removed from AER recovery, through an
annual adjustment at the end of each AER forecast period. For
example, if Diablo Canyon produgtion is greater than amounts
forecast. in a given ECAC proceeding, then PGLE expenses for other
fuels will be reduced from the ECAC forecast, and PG&E would _
increase its earnings through the AER. The annual AER adjustment
will reduce customer costs by c¢rediting the ECAC balancing account
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with the AER fraction of the displacement fuel expenses foregone by
PG&E. 1If Diablo Canyon production is less than forecast, an
opposite adjustment will be made to prevent PCLE losses through the
AER.

This mechanism is explained in the Settlement Agreement
(Section 8.D), the Implementing Agreement (Sections 8.A.1, 8.B.3),
Exhibit 513 (Question and Answer 53 at pp. 17-18), and Exhibit 515
(Questions and Answers 2, 3 and 4 at pp. 32-35; example calculation
at p. 45). The settlement proponents propose a formula for making
the annual adjustment, found in the tariff provisions of Exhibit
93,303. However, in Exhibit 515 the proponents recognize the '
possibility of altering that formula. PG&E witness Long testified
that the Commission can adjust the terms of the formula without
voiding the settlement. We will take that opportunity now.

Witness lLong testified that the AER adjustment operates
at PG&E’s system margin. PG&E witness Hindley testified that use
of a production cost model is a good way to calculate incremental
costs, and that use of such a model would be a better way to
estimate incremental costs than use of the system average heat rate
found in the proposed tariff formula. Therefore we wil) change the
formula to substitute an appropriate incremental energy rate (IER)
for the proposed system average heat rate.

witness Long testified that the IER used te calculate
Qualifying Facilities (QF) payments is the wrong IER for the annual
AER adjustment, but that IERs can be easily derived. We agree, and
we will oxder PG&E to calculate an appropriate IER, to be called
the Diablo Incremental Energy Rate (DIER) to distinguish it from
the QF IER, as follows. ,

In each ECAC case the QF IER is developed by calculating
. the difference in operating costs between two scenarios, QFs-in and
QFs-out, then dividing that difference by the energy purchased from

the QFs and by the Utility Electric Generation (UEG) gas rate. The .

total costs for each scenario are computed using production cost
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models. The DIER should be developed in much the same way, by
calculating operating costs for twe scenarios, both of which should
assume QFs-in, for which Diablo Canyon output is 10% above and 10%
below the capacity factor or availability facteor assumed in the
caleculation of the QF IER. The DIER is then the difference in
costs between the two scenarios, divided by the difference in
Diablo Canyon generation and by the same UEG gas rate used in the
QF calculation. This czleculation should not be difficult because
all model assumptions have been made in the process of determining
the QF IER. If the specified 10% deviations are s¢o small as to
yield erratic DIER values, PG&E should revise the deviations
appropriately and justify its revisions. '

PG&E should make the calculations using the model
conventions and resource assumptions adopted in A.88~04-057, its
current ECAC proceeding, and report the resulting DIER with its
first annual Diablo Canyon compliance f£iling. Future DIERsS should
be litigated in ECAC proceedings, not simply provided by PG&E.

J. Ratemaking

To implement the settlement we must authorize revisions
to PG&E’s revenue requirements, customer rates, and ratemaking
account balances.

‘ The revenue requirements and rates adopted will become
effective January 1, 1985. Revenue requirements will be changed
for four of PG&E’s rate élements: Base Energy Rate, Energy Cost
Adjustment Clause (ECAC) rate, Annual Energy Rate (AER), and Diablo
Canyon Adjustment Clause (DCAC) xate. The net change to 1989
revenue requirements (relative to currently authorized revenues,
not present rate revenues) is an increase of $284.212 million, as
developed in Appendix G. This is an increase of 5.2% over
currently authorized revenues.

This decision will not authorize actual customer rates.
Rather, the authorized revenue changes will be incorperated into
the revenue allocation and rate design developed in PG&E’s current
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ECAC/AER/ERAM proceeding, A.88-04-020 and A.88-~04~057. Rates
authorized in that case may also consider 1989 revenue ¢hanges for
financial and operational attrition.

Although rate and revenue changes due to the settlement
will become effective January 1, 1989, the settlement texms dictate
account revisions to adjust PGLE’s revenues as if the settlement
had been effective for the period July 1 - December 31, 1988.
Adjustments for base rate, ECAC rate, AER, and DCAC rate revenues
will be consolidated into a single net adjustment to be made to the
ECAC account. The net adjustment cannot be calculated until early
1989, because it depends on recorded sales, expenses, and plant
generation through the end of 1988. Appendix G shows the method
for making the net adjustment. PG&E will be authorizec to make the
appropriate account adjustments in early 1989, notifying the
Commission and all parties after the adjustments are made.

During the settlement hearings PG&E revised its reques.ec
taxiff language to implement the settlement. The revised tariff
sheets are shown in Exhibit 93,303 and should replace the tariff
sheets appended to the Implementing Agreement. The DRA and the AG
concur that the revised tariffs will correctly implement the terms
of the settlement. We also agree, with the exception that the
tariff provision for the yearly AER adjustment be modified to
replace system average heat rate with the DIER as explained in
Section X.I. above.

In order to stay informed about the operation and costs
of Diableo Canyen, we will order PG&E to file an annual Diablo
Canyon Compliance Report commencing in 1989. The reporting
requirements reflect workshop discussions and are shown in
Appendix H.

K. Xntexvenox Cowmpensatjon

The Public Solar Power Coalition and the Abalone Alliance
have requested compensation for their participation in these
matters. Neither party has cited the Commission’s Rules of
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Practice under which they seek compensaticen, nor have they coﬁplied
with the provisions of the rules. Under these circumstances, we
cannot find them eligiblé t& claim compensation.

The Mothers for Peace and Rochelle Becker, and the '
Redwood Alliance also filed requests for compensation, and these
parties did comply with our rules. The Mothers for Peace.and
Rochelle Becker request $30,000 to cover their reasonable expenses
of participation in this proceeding. The Redwood Alliance seeks
$110,400. we find that they have met the requirements of our Rules
and will therefore find them eligible to c¢laim compensation.
L. Comments '

This decision was issued as a Proposed Decision.
Comments were filed by PG&E, the DRA, the Attorney General, the San
Luis QObispo Mothers for Peace, the Redwood Alliance, and william M.
Bennett.

PG4E asserts that the Proposed Decision makes substantive
changes to three elements of the settlement: (1) to the floor

provisions, (2) to decommissioning costs, and (3) to the safety
committee. PG&E asserts that the changes to the floor and
decommissioning provisions unfairly alter the balance of interests
negotiated in the settlement. The DRA and the AG support the
comments of PGEE.

1. Zhe Floox Provision

The Proposed Decision found that any money in the FPMA
would be subject to potential refund by the Commission. The
finding was made to insure that the Commission had the power to
ameliorate a possible inequity resulting from the FPMA holding more
money at the time of abandenment of Diablo Canyon (or termination
of the settlement) than the value of Diable Canyon at that time.
We were concerned that any meney collected by PGSE undexr our order
would not be subject to refund unless we specifically made it so.
(City of Los Angeles v. PUC (1972) 7 Cal. 3¢ 331, 356; PPeT v. PUC
(1968) 62 Cal. 2d 634.) PGSE says that this result was never
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Practice under which they seek compensation, nor have they coﬁplied
with the provisions ¢f the rules. Under these circumstances, we
cannot find them eliqiblé to ¢laim compensation.

The Mothers for Peace and Rochelle Becker, and the
Redwood Alliance also filed requests for compensation, and these
parties did comply with our rules. The Mothers for Peace.and
Rochelle Becker request $30,000 to cover their reasonable expenses
of participation in this proceeding. The Redwood Alliance seeks
$110,400. We find that they have met the requirements of our Rules
and will therefore find them eligible to claim compensation.

L. Comments '

This decision was issued as a Proposed Decision.

Comments were filed by PG&E, the DRA, the Attorney General, the San
Luis Obispo Mothers for Peace, the Redwood Alliance, and William M.
Bennett.

PG&E asserts that the Proposed Decision makes substantive
changes to three elements of the settlement: (1) to the floor
provisions, {2) to-decommissioning costs, and (3) to the safety
committee. PGSE asserts that the changes to the floor and
decommissioning provisions unfairly alter the balance of interests
negotiated In the mottlement., The DRA and the AG muppbrt the
comments of PG&E.

1. ZThe Floox Provision

The Proposed Decision found that any money in the FPMA
would be subject to potential refund by the Commission. The
finding was made to insure that the Commission had the power to
ameliorate a possible inequity resulting from the FPMA holding more
money at the time of abandonment of Diablo Canyon (ox termination
of the settlement) than the value of Diablo Canyon at that time.

We were concerned that any money collected by PGLE under our order
would not be subject to refund unless we specifically made it so-
(g;;x of Los Angeles v. PUC (1972) 7 Cal. 3d 331, 356; PR&T w. PUC
(1968) 62 Cal. 2d 634. ) PGSE says that this result was ‘never ‘




A.84-06=014, A.85-08~025 ALJ/RB/fs/pdsver

contemplated by the Settlement and Implementing Agreements and is a
material change in the settlement. PG&E, neverthelosn,1t0<preclude
such inequity, would accept an interpretation of the settlement as
follows:

In any year in which floor payments, when
added to the preexisting balance in the
FPMA exceed the maximum abandonment payment
for that year, then such additional floor
payments shall be designated as refundable
floor payments and received by PC&E subject
to potential refund (plus interest) by
order of the Commission upon termination of
the FPMA if, at that time, the Commission
finds that azaefund is the preferable
disposition.

All ‘other flooxr payments received by PGSE.
(and interest theredn) shall not be subject
to refund, but in accordance with
Paragraphs ¢ and d below, shall continue
(1) to be subject to the obligation to
repay with interest from one-half of the
revenues from production in subsequent
years in excess of a 60% capacity fagtor
and (2) to be taken into consideration by
the Commission in deciding a reasonable
abandonment payment t¢& allow PG&E.

All repayments of floor payments from one-
half ¢f the revenues from production in
subsequent years in excess of a 60%
capacity factor shall be applied to FPMA
balances as follows: (1) current interest,
pro rata between that due on refundable and

20 Mathematically, we interpret refundable.floox payments to be
calculated as follows:

R = (B + F) - (the higher of B or A), except that‘R‘éanno: be
less than zero, '

where R = refundable floor payments, B = balance in the FPMA
at the start of the year in which the floor payment Lis taken, . :
F = floox payment amount for that year, and A = maximum abandonment
payment for that year. " ,
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neonxefundable FPMA balances; and then

(2) principal (including past interest),
pro rata between the refundable and '
nonxefundable balances.

If, in taking the balance in the FPMA into

account in determining a reasonable

abandonment payment to allow PG&E pursuant

to Paragraph 13C of the Implementing

Agreement, the Commission decides to use

any portion of the balance in the FPMA to

offset ‘any portion of the maximum

abandontient right payment, the FPMA balance

shall be offset pro rata between the

refundable and nonrefundable amounts in the

FPMA.

To use the Proposed Decision’s example (p. 140), in year

2012 the floor payment calculated according to the formula in the
Settlement Agreoement could be $1.141 billion, but the maximum
abandonment payment would be $600 million. If there were no
balance in the FPMA, in year 2012 PG&E would receive $600 million
of floox payments subject only to repayment from subsequent
operational revenues or potential offset against abandonment
rights, and $541 million subject to potential full refund by oxder
of the Commission. The interest accruing on each portion of the

FPMA balance would be ¢lassified in the same manner as Lthe
principal, If the rlogr wage jnvoked agaln Ln year 2013, the floor
payment would be $1.059 biliion. Since the maximum abandonment
payment would be $500 million, there would be a balance of at least
$1.141 billion in the FPMA, and there is already $600 millien of
nonrefundable floor payments as a result of floor payments made in
year 2012, then all floor payments in year 2013 would be subject to
potential full refund.

The difference hetween the Proposed Decision’s treatment
of the FPMA and PG&E’s proposal is shown by the following example:
Should Diablo Canyon be abanconed when its maximum abandonment
payment was $300 million after drawing floor paymentsAinvacéoxdante
with the example in the preceding paragraph (and ne repayments

.
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having been made), PGEE would absolutely retain at least $600
million plus interest, plus having a claim for $300 million, rather
than merely having a claim for $300 million and a claim for the
FPMA balance.

PG&E’s proposal is substantially different from its
previous position regarding floor payments and now it has agreed to
a refund plan which, should PG&E trigger the floor payments, has
the potential for returning billions of dollars to the ratepayers.
Although it is less beneficial to ratepayers than the
interpretation in the Proposed Decision, it has the advantage of
PG&E’s acceptance, and the suppert ¢of the DRA and the AG.

Paragraphs ¢ and d, however, ask for too much.

Paragrapn ¢ would have floor repayments divided pro rata between
the FPMA refundable and nonrefundable balances. Because uncer
Paragraph b, PG&E will keep the nonrefundable balance, which by the
time repayments are made will be mozre than the maximum abandonment
right payment, it should be required to pay off the nonrefundable
balance first. We will modify Paragraph ¢ accordingly.Z?®
Paragraph d is totally unacceptable. It would use refundable
amounts to offset a portion of the maximum abandonment right
payment. We believe that if any portion of the balance in the FPMA
is used to offset the maximum abandonment right payment, the
nonrefundable portion should be exhausted firxst. Under the PG&E
proposal, the following example is representative: Assume: (1) an
FPMA balance of $1.500 billion, divided $1.00 billion nonrefundable
and $500 million refundable, and (2) a maximum abandonment right
payment of $600 million. PG&E’s proposal would offset the $600

21 ¢. All repayments of floor payments from one-half of the
revenues from production in subsegquent yeaxrs in excess of a 60%
capacity factor shall be applied to FPMA balances as follows:

(1) interest, then principal on the nonrefundable balance; and then
(2) interest, then principal on the refundable balance.
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million with $400 million from the nonrefundable portion and $200
million f£rom the refundable portion. The result is PGRE retains
$1.2 billion and the potential refund is only $300 million; this is
unacceptable. We remind PG&E that under the settlement, the
Commission has the discretion to permit PGLE to retain the entire
FPMA, refundable and nonrefundable amounts, plus awarding PG&E the
entire maximum abandonment right payment. We will adopt the first
and second paragraphs of PGIE’s propeosal, modify ‘the third
paragraph, and reject the fourth. This decision has been modifiea
accordingly.

2. Decommissioning :

PG&E asserxts that the Proposed Decision would transfer
all costs of decommissioning to PG&E if there were ever increased
costs related to income taxes. PG&E has proposed language to make
clear that should tax benefits be lost only the increased taxes
would be paid by PG&E; the ratepayers would continue liable for the
decommissioning costs under the terms of the settlement. As this
was our intent, we will modify the decision accordingly. This is
agreeable because the settlement provides that all Diable Canyon
output (except during a hydro spill condition) goes to the

ratepayers at the prices set forth in the settlement. Should this
output not ¢go to the ratepayers then tho ratepcyers would not be
liable for decommissioning costs.
3. The Safety Committee

PG&E urges us not to withdraw from the nominating process
of members of the safety committee, argquing that we are an
important ingredient in the nominating process and that ocur
participation will~-help assure the safe operation of the plant. On
further reflection, we will participate as requested.

4. Othex ' ‘

The Mothers fox Peace commented that the Proposed
Decision included facts regarding the Hosgri Fault and the mirror
image exror which the parties were not allowed to litigate and that’
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the decision did not mention any of the recommendations of the San
Luis Obispo parties. The Mothers for Peace misconstrue our
discussion of the Hosgri Fault and the mirrox image error and our
findings thereon. Our discussion of the two alleged construction
errors was not to determine whether they had or nad not occurred,
but to determine if there was any merit in the contention that they
had occurred and to evaluate the potential risks for both parties
if they had occurred. An analogous procedure is summary judgment
when the court must determine whether there is a material issue of
fact to be tried. The court reviews the record; it does not
conduct a trial. The Proposed Decision Findings 4 and 5 do not
find the facts of the Hosgri Fault and the mirror image error, they
find that there i3 substantial evidence on both sides of the
issues. This supports the reasonableness of the settlement in view
of the substantial litigation risks to both sides and corresponding
risk to the ratepayexrs, if the case werxe tried on its merits.
Litigation risk directly translates into financial risk to be borne
between ratepayers and shareholders.

The Mothers for Peace object to the Proposed Decision’s
failing to include or refer to its recommendations. The
recommendations were omitted because they eithexr proposzed material
changes in the settlement and would therefore negate it, or wexe
extraneous to the issues of the hearing. Its first recommendation
sets the tone: It recommends "that the Commission allow for
recommendations that could change this agreement without making it
‘null and void.’" To accede to that recommendation would void the
agreement and set us back to square one. Another recommendation
would haye us order the negotiating discussions be made part of the
record. We have previously ruled that the discussions are
privileged. Extraneous recommendations included: that the
Commission analyze PG&E’s long-term seismic report, that the
Commission discuse the settlement with the NRCIand’piuco the NRC’s
comments in the record, and that all safety committee meetings be
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held in San Luis Qbispo. As they are extraneous, there is no point
in discussing them. The participation of the San Luis Qbispo
pertien, however, did much to focum oOur attentlon on particular
issues in this case, especially on safety issues, and they have
made a substantial contribution to our analysis and decision, but
they have not persuaded us to adopt their recommendations.

The Redwood Alliance commented, as did the San Luis
Obispo parties, that our discussion and findings on the Hosgri
Fault and the mirror image problem azxe in error. For the reasons
previocusly stated, we believe our discussion and findings are
appropriate. The Alliance also commented that Finding 13, where we
found that the evidence on shutting down Diable Canyon was not
persuasive, is wrong. The Alliance merely reargues its positicn.
Wwe will not change the finding. Mr. Bennett, in his comments, also
merely reargués his prier position reqarding lack of dus process
and Gther perdelyved ersGrm) him argqument has not improved with
time.

Because of corrections to the formulas being applied in
this ¢ase (Appendix G), the amount of revenue increase authoxized
by this decision is $284,212,000 rather than the $261,318,000
described in the Proposed Decision.

Eindings of Fact
In our findings regarding the adequacy ©of the settlement

we have made specific findings on all matexrial issues. We do not
believe it necessary to make separate findings on every paragraph
in the Settlement Agreement and the Implementing Agreement. Qux
general finding that the agreements are in the public interest is
sufficient. u

1. PGSE seeks to include the cost of constructing its Diablo
Canyon nuclear power plant in its rate base in the amount of $5.5
pillion. ' | o R |
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2. The DRA asserts that the reasonable cost of constructing
Diablo Canyon is $1.1 billion and seeks a $4.4 billion ,
disallowance.

— 3. PG&E, the DRA, and the AG have agreed to settle the
dispute by recommending to the Commission a Settlement Agreement
and an Implementing Agreement which in the opinion of the DRA and
the AG would provide rxevenue to PG&E, over a 28~-year period, in an
amount which is equivalent to the revenue which would be received
by PG&E if the reasonable ¢ost of Diablo Canyon included in rate
base was $3.5 billion. The settlement provides an estimated
$2 billion equivalent rate base reduction and shifts the risks of
operating the plant from the ratepayers to the utility.

4. The risk of disallowance to PG&E of going to hearing on
the Hosgri Fault issuve is approximately $4.4 billion.' The risk To
the DRA if PG&E were to prevail on the Hosgri Fault issue iz to
lose approximately $2 billion of its recommended disallowance.
There is substantial evidence which could sustain a decision for
either PG&E or the DRA on the Hosgri Fault issue. There are '
substantial risks to both PG&E and the DRA in going to hearing on
the Hosgri Fault issue.

5. The stakes attributable to the nirror image error are
approximately $2.4 billion if the total cost of the IDVP is
considered the proximate result of the error, which is the position
of the DRA. PG&E asserts that the cost of the error is no moxe
than $100 million. There is substantial evidence which could
sustain a decision for either PG&LE or the DRA on the mirror image
error issue. There are substantial risks to both PGLE and the DRA
in going to hearing on the mirror image exror issue.

There are substantial litigation risks to both the DRA and
PGSE in going to hearings on these issues and it is reasonable to
approve a settlement which appropriately balances the risk to both
parties. ‘
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Sa. There are substantial litigation risks to both the DRA and
PGSE, and corresponding risks to the ratepayers, in going to
hearings on these issues and it is reasonable to approve a
settlement which appropriately balances this risk.

6. The timing of the settlement was exceptional. It came
after prepared testimony had been exchanged, other exhibits and
information had been exchanged, and depositions and discovery
almost completed. Only a trial would have provided more
information. The settliny parties were sufficiently informed of
the merits of each other’s case to enable them to make a
knowledgeable judgment regarding the strengths and weaknesses of
each other’s case. Similarly, the Commission has adeguate
information upon which to make an informed judgment of the adeguacy
of the settlement. ,

7. The DRA's and AG’s estimate of the dollar value of the
settlement ~ an equivalent rate base disallowance of approximately
$2 billion -~ is reasonable and is based on reasonable assumptions.

3. The assumption that Diablo Canyon will operate over the
life of the agreement at a 58% capacity factor is reazonable.

9. The assumptions regarding the inflation ratée, operation
and maintenance expenses, capital additions,'and the discount rate,
etc., that are the foundation of the equivalent disallowance
estimate are reasonable.

10. The most important benefit to the ratepayers of the
settlement is the shift of the risk of operating Diablo Canyon from
the ratepayers to PG&E. Because. of this shift, PGSE assumes the
risks of poor operations, plant outages, all operation and
maintenance expenses including unforeseen extraordinary éxpenses,
all capital addition costs including unforeseen extraordinary
costs, and premature abandonment. The ratepayers‘share a small
part of these risks through the floor payment and abandonment
payment provisions of the nattloment,
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11. As part of the $2 billion equivalent disallowance, PG&E
will waive its right to collect in rates the uncollected balance
accxrued in the DCAA, approximately $2 billion as of July 1, 1988,
which has an equivalent disallowance value to ratepayers of
approximately $1.2 billion. After the final approval date, the
interim rates for Diablo Canyon will be considered final and no
longer subject to refund.

12. PG&E will waive all costs incurred in preparing for, and
participating in, this hearing. The amount is approximately $100
million. '

13. The evidence presented on the issue of shutting down
Diablo Canyon because it is economically unjustified was
preliminary, inadequate, and not persuasive.

14. The proponents of the settlement met and prepared the
settlement documents including the price structure without
consulting or informing other parties. This was not
anticompetitive nor a violation of the antitrust laws. In any
¢case, the economic considerations embodied in the settlement are of .
overriding importance.

15. The Settlement Agreement and the Implementing Agreement
are reasonable in light of the whole record, consistent with law,
and in the public interest.

16. The settlement establishes performance based pricing
ratemaking which is an alternative to the traditional ratemaking
method of an allowed rate of return on undepreciated capital costs.

17. The price schedule in Paragraph 3 of the Settlement
Agreement is reasonable.

18. The "utility assets" referred to Ln Paragraph 7 of the
Settlement Agreement and defined in the Implementing Agreement, and
the amount of each component of the utility assets are reasonable.

19. Any revenue received by PGLE under Paragraph § of the
Settlement Agreement will be received by PGSE subject to the
following procedure:
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In any year in which floor payments, when
added to the preexisting balance in the
FPMA exceed the maximum abandonment payment
for that year, then such additional flooxr
payments shall be designated as refundable
floor payments and received by PCLAT subject
to potential refund (plus interest) by
order of the Commission upon termination of
the FPMA if, at that time, the Commission
finds that a refund is the preferable
disposition.

All other floor payments received by PG&E
(and intexest thereon) shall not be subject
to refund, but in accordance with Paragraph
¢ shall continue (1) to be subject o the
obligation to repay with interest from one=
half of the revenues from production in
subsequent years in excess of a 60% "
capacity factor and (2) to be taken into
consideration by the Commission in deciding
a reasonable abandonment payment to allow
PGSE.

- All repayments of floor payments from one-
half of the revenues from production in
subsequent years in excess of a 60%
capacity factor shall be applied to FPMA
balances as follows: (1) interest, then,
principal on the nonrefundable balance; and
then (2) interest, then principal on the
refundable balance.

20. By exercising its rights to obtain floor payments, PGSE
agrees that the Commission may order a refund to ratepayers of the
money in the FPMA in accordance with Finding 19, 4if the Commission
finds that a refund is the preferable disposition.

21. We interpret Paragraph 10 of the Settlement Agreement to
mean a) that if PG&E were to transfexr Diablo Canyon and thereby
lose its decommissioning costs tax deduction, the Commission ¢ould
require that ratepayers not pay any such additional costs, and
b) the settlement agreement does not prevent imprudently incurred
decommissioning expenses from being disallowed in any future

decommissioning hearing pertaining to Diable Canyon..
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22. The Safety Committee will be a useful monitor ¢of safe
operation of Diablo Canyon. With competent members dedicated to
achieving safety at Diablo Canyon, the committee will confer a
benefit on the public, and is in the public interest. .

23. The funds to operatée the Safety Committee are reasonable
and are a reasonable charge on PGLE’s ratepayers.

24. Under the terms of the settlement an annual revenue
adjustment is necessary to exclude the impacts of Diablo Canyon
operation from PGSE revenues received through its AER.

25. Use of an appropriate IER in the annual AER adjustment
formula will provide a more accurate adjustment than would use of
system average heat rate.

26. The formula proposed by the proponents to determine the
annual AER adjustment should be modified to replace system average
heat rate with an appropriste incremental energy rate,

27. The DIER described in this decision should be substituted
for the system average heat rate in the annual AER adjustment
formula. This formula may be modified by the Commission in future
ECAC proceedings.

28. The revenues and account adjustment calculations shown in
Appendix G were developed at technical workshops and meetings open
to all parties to this proceeding.

29. The revenues and account adjustments shown and described
in Appendix G correctly implement the terms of the settlement and
are reasonable.

30. The revised tariff sheets in Exhibit 93,303, modified to
included the DIER in the annual AER adjustment formula, correctly
implement the terms of the settlement and are reasonable.

31. It is reasonable to incorporate the revenue revisions
authorized in this proceeding into rates authorized in PGSE’s
current ECAC and attrition proceedings, where revenue allocation
and rate design issues have been'conside;ed. :
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.

32. Adjustments to ratemaking accounts requirxed by the
settlement to allow recovery of Diablo Canyon energy purchase costs
during the period July 1 - December 31, 1988 cannot be made until
after the revenue changes authorized by this decision become
effective.

33. The settlement requires that the account adjustments for
the period July 1 - December 31, 1988 be consolidated inte a single
adiustment to PGLE’s ECAC account.

34. All parties had adequate time to prepare for the -
settlement hearings. To the extent that they were not prepared is
the result of inadequate funding and insufficient staff to fully
participate in a case of this magnitude. _

3S5. The Public Solar Power Coalition and the Abalone Alliance
are not eligible to claim compensation in this proceeding. )

36. The Redwood Alliance and the San Luis Obispo Mothers for
Peace and Rochelle Becker are found eligible to claim compensation
in this proceeding.

Cenclusions of Law

1. The rulings of the Presiding Administrative Law Judge
should be affirmed.

2. The use of the proposed settlement procedures should be
affirmed.

3. The Settlement Agreement and the Implementing Agreement,
as interpreted by this decision, should be approved and adopted.

4. This Commission camnnot bind future Commissions in fixing
just and reasonable rates for PGSE. Nevertheless:

To the extent permitted by law, the Commission
intends that this decision be binding upon
future Commissions. In approving this
settlement, based on our determination that
taken as a whole its terms produce a just and
reasonable result, this Commission intends that
all future Commissions should recognize and
give all possible consideration and weight to
the fact that this settlement has been approved
based upon the expectations and reasonable
reliance of the parties and this Commission
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that all of its terms and conditions will
remain in effect for the full term of the
agreement and be implemented by future .
Commissions.

5. The revisions to PGESE’s 1989 revenue requirement
calculated in Appendix G should be adopted.

6. Rates to accomplish the adopted revenue changes should be
set in PGLE’s current ECAC and attrition proceedings, A.88-04-020,
A.88~04=057, A.88~07=037 and Advice No. 1226-E.

7. The account adjustments required by the settlement as
described in Appendix G should be adopted.

ORDYR

IT IS ORDERED that: .
1. The Settlement Agreement (Appendix C) and the
Implementing Agreement (Appendix D) are approved and adopted.
2. The rulings of the Presiding Administrative Law Judge are .

affirmed.

3. The use of the prooosed settlement procedures
(Appendix B) is affirxmed.

4. Pacific Gas and Electric Company (PG&E) is authorized to
file revised tariff sheets in conformity with this decision which
increase its attrition year 1989 revenue requirement by $284.212
million, as shown in Appendix G. '

5. The authorized revenue increase shall include revisions
to the following of PG&E’s rate elements:

A. An increase of $3.202 million in Base
Enerqgy Rate revenues, and a corresponding
increase of $3.202 million in PG&E’s Base
Revenue Amount;

B. An increase of $762.712 million in Enexgy
Cost Adjustment Clause (ECAC) rate
revenues;. _
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C. A decrease of $8.846 million in Annual
Energy Rate (AER) revenues; and

D. A decrease of $472.356 million in Diable '
Canyon Adjustment Clause (DCAC) rate
revenues, whic¢h shall terminate the DCAC:
rate.

6. PG&E shall incorporate the above revenue changes into
rates authorized in its current ECAC and attrition proceedings,
Application (A.) 88-04-020, A.88-04-057, A.88-07-037, and Advice
No. 1226-E. . '

7. PG&E shall, in filing tariff provisions to implement this
decision, modify the formula to calculate the annual revenue
adjustment which excludes the impacts of Diablo Canyon operation
izom revenues received through its Annual Energy Rate (AER), by
substituting the Diable Incremental Energy Rate (DIER) for the
proposed system average heat rate.

8. PG&E shall calculate the 1989 value of the DIER for the
current ECAC forecast period, as described in this decision and
shall 7eport that value Ln Ltw firet annual Olablo Canyon
compliance filing.

9. ©PG&E shall adjust its ECAC account balance to allow
recovery of Diablo Canyon energy purchase costs as if the
settlement had been effective during the peried July 1 -

Decembexr 31, 1988, according to the method described in Appendix G.
The ECAC account adjustment shall be made as s00n as the necessary
data are available, but no later than January 31, 1983.

10. PG&E shall on March 31 of each year commencing in 1989
through the year after Diablo Canyon is retired oxr abandoned file a
Diablo Canyon Compliance Report as described in Appendix H.

11. The taxiff f£ilings authorized by this decision shall
conform to Ceneral Order 96~A, shall be marked té show that thay,
were authorized by this decision, and shall become effective S days
after the date filed, but no earlier than January 1, 1989. The
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revised tariffs shall apply only to service rendered on or after
their effective date. R
12. Pursuant to the Rules of Practice and Procedure, the San
Luis Obispo Mothers for Peace and Rochelle Becker and the Redwood
Alliance are found eligible to claim compensation.
13. The Abalone Alliance and Public Solar Power Coalition are
not eligible to claim compensation.
This oxder is effective today.
Dated December 19, 1988, at San Francisco, California.

STANLEY W. HULETT
President
DONALD VIAL
FREDERICK R. DUDA
G. MITCHELL WILX
JOHN B. OHANIAN
Commissioners

I CERT!FY THAT THIS DECIS'ON
WAS APPROVED BY THEZ ABOVE
COMM‘SS’O\IERo TOOAY.

ot @

Victor Waiswar, bw:unvo Duicior
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‘II’ ) APPENDIX A

List of Appearances

Applicant: Petex W. Hanschen, Attorney at Law, and Messrs.
O’Melveny & Myers, by Joseph M. Malkin and Charles C. Read,
Attorneys at Law, foxr Pacific Gas and Electric Company.

*

Interested Parties: John K. Van de Kamp, Attorney Ceneral, by
Andrea S. Orxdin, Michael J. Strumwassex, Mark J. Uxban., and Peter
Kaufman, Deputy Attorneys General, for the State of California;

h , for San Luis Obispo Mothers for Peace (SLOMP) and
for herself; William M. Bennett, for himself; Robaxt M. Teets, Jx.,
for himself:; Henry Hammex, for Life on Planet Earth; William
Knecht, by Ph;lzp Presber, Attorney at Law, for California
Association of Utility Shareholders; Lauxie McDermott, for
Consumers Organized for Defense of Environmental Safety (CODES);
Morxison & Foerster, by Exeston Moore, Thomas J. Long, and Thomas
vinje, Attorneys at Law, and Sylvia M. Siegel, for Toward Utility
Rate Normalization (TURN); Haxvey Marxk FEdexr, for Public Solar Power
Coalition; Bryan Gaynor, Attorney at Law and James $. Adams, for

Redwood Alliance; Rogex Herxied and Don Eichelbergex for Abalone
Alliance; Messrs. Chickerxing & Gregory, by C. Havden Ames, Attorney
at Law, for Chickering & Gregory; Richard K. Durant and
Pickett, Attorneys at Law, for Southern California Edison CQmpany,
Stephen L. Baum and Jeffrey X. Gugtero, Attorneys at Law, for San
Diego Gas & Electric Company; Kenneth Haggard, for Concerned Cal-
Poly Paculty and Staff; Michael MgQOueen, Attorney at Law, £or Union
0il Company of Cal;forn;a, Reed V. Schmidt, fox California Street
Light Association; Messrs. Armour, St. John, Wilcox, Goodin and
Schlotz, by James D. Sguexi, Attorney at Law, for California
Building Industry Association; Messrs. Downey, Brand, Seymour &
Rohwer, by Deborah Kay Telliexr, Philip A. Stohr, and Christopher T.
Ellison, for Downey, Brand, Seymour & Rohwexr: Q¢tavio Lee, for the
State Board of Equalization; A. _Kirk McKenzie, Attorney at Law, for
California Enexgy Commission; Wayne W. Truxille, for the City of
Santa Clara; Harrison Gall, Jx., for call Company, Ltd.; Alige Loo,
for John Vickland, Attorney at Law, for San Francisco Bay Area
Rapid Transit; William B. Marcus and Jeff Nahjgian, for Economic
Consultant Services, JBS Engineering, and the Independent Enexgy
Producers Association; Baxbare Barkovich, for California Large
Energy Producers Association; Linda J. Dondanville, f£for Unocal
Geothermal Division; Noxman J. Turuta, Attorney at .Law, for
Department of the Navy:; Leconard Snaidex, Attorney at Law, for City
and County of San Francisco; Dellon E. Coker, and .
MeCormick, Attormeys at Law, for tge Department of th? Army; and
Thomag B. Rokinson, Dan Hauser, and goxdon E. Bruno, for

themselves.

Division of Ratepayer Advocates: Edward W, O'Nelll, Axocies
Aquilar, Xathleen C. Maloney, and Steven Wejissman, Attorneys at
Law, and Bruce DeBerry and Joel Tolbexsy.

. Commission Advisory and Compliance Division: James Weil, James
. Bxezsi, and Johp Peeples. ,

(END OF APPENDIX A)
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»

The following articie is proposed for addition to the
Rules of Practice and Procedure:

Article 13.5 = Stipulations and Sattlements

$1. (Rule 51) pRefinitions.
The folleowing definitions apply for purposes of this article.

(a) ”Party” or Parties” means any person who has filed an
appearance in the proceeding.

(&) “Commission Proceeding” means an application, complaint,
investigation or rulemaking before the California Public
Utilitlies Commisalon.

(¢) ~Settlexment” means an agreenent between scme or all of
the parties to a Commission proceeding on a mutually acceptadle
outcome to the proceedings. In addition to other parties to an
agraeement, settlements in application= must be signed by the
applicant and in complaints, by the complainant and defendant.

(d) #*stipulation” means an agrsement between scme or all of
the parties to a Commission proceeding on the resolution of any
issue of law or fact material to the proceeding.

(e) ~Contested” describes a stipulation or settlement that
is opposed in whole or part, as provided in this article, by any
of the parties to the procseding in which such stipulation or
settlement is proposed for adeoption by the Commission.

(£f) “Uncontested” descrides a stipulation or settlement that
(1) is filed concurrantly by all parties to the procseding in
which such stipulation or settlement is proposad for adopticn by
the Commission, or (2) is not contestad by any party to the
proceadling within the comment paricd after service of tha
stipulation or settlenent on all parties to the procaeding.

$1.1. (Rule 51.1) ZPEroposal _of Setilaments or Stipulations.

(a) Parties to a Commission proceeding may stipulate to the
resolution of any issue of law or fact matarial to that
proceeding, or may settle on a mutually accaptable outcome to
that procseding, with or without resolving matserial issues.
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Resolution shall be limited to the issues in that proceeding and
shall not extend to substantive issues which may corme before the
Commission in other or future proceedings.

(b) Prior to the formal filing of any stipulation or
settlenent, the settling parties shall convene at least one
conference with notice and opportunity to participate provided teo
all parties for the purpose of discussing stipulations and
settlerxents in a given proceeding. Written notice of the date,
time and place shall be furnished at least saven (7) days in
advance to all parties to the proceeding. Notice of any
subsequent meetings may be oral, may occur less than seven days
in advance and may be limited to prior conference attendees and
those parties specifically requesting notice.

(¢) Attendance at anY.stipulation or settlement cenference or
discussion conducted outside the public hearing roem shall be
linited to the parties teo a proceeding.

Parties may by written motion propose stipulations or
settlements for adoption by the Commission in accordance with
this article. The motion shall contain a statement of tke
factual and leqal considerations adequate to advise the
Commission and parties not expressly joining the agreexent of its
scope and of the grounds on which adeption urged.

When a settlement pertains to a proceeding under tle Rate
Case Plan, the sattlement must be supported by a comparison
exhibit indicating the impact of the settlement in relation to
the wtility’s application. If the participating Staff supports
the settlament, it must prepare a similar exhibit indicating the
impact of the proposal in relation to the issues it contasted, or
would have contested, in a hearing.

(d) Stipulations and sattlements should ordinarily not
include deadlines for Commission approval, however, in the rare
case where delay bevond a csrtain date would invalidate the basis
for the proposal, the timing urgency must be clearly stated and
fully justified in the motion.

(@) The Commission will not approve stipulations or
sattlenents, whether contested or uncontested, unless the
stipulation or settlement is raasonadble in light of the whole
record, consistent with law, and in the public intares:.
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51.2. (Rule 51.2) Timing-

Parties to a Commission proceeding may propose a stipulaticn
or settlement for adoption by the Comzmission (1) any time after
the first prehearing conference and (2) within 30 days affer the
last day of hearing. ‘

Page 51.3. (Rule 51.3) Ziling.

Parties proposing a stipulation or settlement for adepticn by
the Commission shall concurrently file their propesal in
accordance with the rules applicable to pleadings (See Article
2), and shall serve the proposal on all parties to the
proceeding. . .

51.4. (Rule S51.4) gomment Pexiod.

Whenever a party to 2 proceeding does net expressly Jjoin in a
stipulation or settlement proposed Ior adoptiocn py the Commissicn
in that proceeding, such party shall bave 30 days from the date
of mailing of the stipulation or settlement within which to file
comments contesting all or part of the stipulaticn or settlement,
and shall serve such comments on all parties to the proceeding.
Parties shall have 15 days after the comments are filed within
which to .file reply comments. The assigned adrninistrative law
judge may extend the comment and/or response period on motion and
for good cause.

51.5. (Rule 51.5) COntents of Coumenss-

A party contesting a proposed stipulation or settlexent must
specify in its comments the portions of the stipulation or
saettlemant that it opposes, the legal basis of its oppositien,
and the factual issues that it contests. Parties should indicate
the extent of thelr planned participaticn at any hearing. If the
contasting party assarts that Nearing is required by law,
appropricts citation shall ba provided. Any fallure :Z a parcy
©o file cozments constitutas waiver by that party of all
objections to the stipulation or settlement, irzcluding the righe
to hearing to the extant that such hearing is nct octhervise
required by law. : :
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51.6. (Rule 51.6) gonfested Stipulstions and Settlements.

(a) If the st;pulatzon or settlement is contasted in whole
er in part on any material issue of fact by any party, the
Commission will schedule a hearing on the contested issue(s) as
soon after the close of the comment paricd as reasonably
possible. Discovery will be permitted and should be wall
underway prior to the close of tde comment paricd. Parties to
the stipulation or saettlement must provide one or more witnessesz
to testify concerning the contested issues and to undergo cross
exanination by contesting parties. Contesting parties may presenu
evidence and testimony on the contested issues.

() The Commission may decline to sat hearing in any case
where the contested issue of fact is not material or where the
contested issue is one of law. In the latter case, oppoztunity
for briefs will he prowvided.

To ensure that the process of considering stipulations and
settlements is in the public interest, cpportunity may also be
provided for additional prehearing conznrencns and any other
procedure deeamed reasonable to devclop the record on which the
Commission will base its decision.

(¢) The Commission may decide the merits of contested
stipulation or settlement issues without further application of
these rules if the record contains substantial evidence upon
which €0 base a reascned decision.

(d) Stipulations may be acceptad on the record in any
proceeding and the assigned administrative law judge may waive
application of these rules %o the stipulation upon motion and for
good cause shown.

51.7. (Rule 51.7) Qommission Reiection of a Stipulation ox
Setilenment.

The Commission will decline to adopt a proposed stipulatlﬁ“
or settlement witheut hearing whenever it determines that the
stipulation or sattlement is not in the public interest. In t-at
event, parties to the stipulation or settlement may either
withdraw it or they may offer it as joint tastinony at hcarirg on
the underlying proceeding.




APPENDIX B
Page 5

"‘ A.84-06~014, A.85-08-025

51.8. (Rule 51.8) adoption Binding. Not Precedential.

Commission adoption of a stipulation or settlement is binding
on all parties to the proceeding in which the stipulation or
settlement is proposed. Unless the Comnission expressly provides
otherwise, such adoption does not constitute approval of, or
precedent regarding, any principle or issue in the proceeding or
in any future proceeding. .

51.9 (Rule 51.9) Xnadnlesibility.

No statementa, adnmismsions, or offers to stipulate or settle,
wvhether oral or written, made in preparation for, or during.
negotiations of stipulations or settlements shall be sudbject to
discovery, or admissible in any evidentiarxy hearing unless agreed
to by all parties participating in the negotiation. .

All information obtained during the course ¢f negotiations
shall be treated as confidential among the participating parties
and their clients and shall not otherwise be disclosed outside
the negotiations without the consent ¢f the paxties participating
in the negotiations. : .

If a stipulation or settlement is not adopted by the
Commission, the tarms of the prog;sad stipulation or settlement
are also inadmissidle unless their admission is agreed to by all
parties joining in the proposal.

$1.10. (Rule 51.10) Applicability.

. THese rules shall apply on and after the effective date of
the decision promulgating them in all formal proceedings
involving gas, electric, telephone and Class A water utilities.

In proceedings where all parties join in the proposed
stipulation or sattlement, a motion for waiver of thase rules may
be filed. Such motion should demonstrate that tha public
intarest will not be impaired by the waiver of these rules.

Any party in other procsedings hefore the Commissiorn may file
a motien showinztzood cause for applying these rules to
sattlenents or pulations in a particular matter. Such motion
shall demonstrate that it is in the public interest to apply
these rules in that proceseding. DProtests to the motion may be
oral or written. Co

(END OF APPENDIX B)
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SEXTIEMENT AGREEMENT

This Settlement Agreenent (Agreement) is made axmong
Pacific Gas and Electric Company (PG&E), the Division of
Ratepayer Advocates (DRA) of the California Public Utilities
Commission (CPUC), and the Attorney General of the State of
California. . The Agreenment covers cperation and CPUC
jurimdictional revenus requirements asnociated wlﬁn each unit of
the Diablo Canyon Nuclear Poﬁcr Plant (Diablo Canyon) for the
30=year periocd following the comme;cial operation date of each

unit.

1. EXCLUSIVE RATEMAXING
This Agreement sets forth PGLE’s exclusive method for
recovering any CPUC jurisdictional costs of owning or operating

Diadble Canyon for the term of this Agreement.

2. TILRM

The tarm of this Agreemeant shall be from July 1, 1983 to

May 6, 2015 for Diablo Canyon Unit 1 and from July 1, 1988 to
March 12, 2016 for Diablo Canyon Unit 2.

3. PRICES |

The prices for Diablo Canyon power shall consist of a fixed
price and an escalating pficc. The fixed pricsa shall be 31.5
2ills/KWhr. The escalating price shall be as follows:
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July L, 1988 =ills/XWhr
January 1, 1989 milll/kWhr.
Janvary 1, 1990 mills/kwhy
Janvary 1, 1991 mills/kWhr
January 1, 1992 nills/kwhr
January 1, 1993 mills/RXWhy

January 1, 1994 mills/kwhr

4. PRICE ESCALATION AFTER DECEMBER 21, 1994

Beginning on January .J., 1995, the es'calating price shall be
increased by the sum of the change in the Bureau of Labor
Statistics’ year-ernd national consumer price index during the

inmediately concluded year and 2.5 parcent dividad by two.

S. PEAX PERIOD PRICE DIFFERENTIATION

Beginning on January 1, 1989, the fixed and escalating
prices shall be tina.dizfcrontiatcd to reflect the benefit of
incrcgsnd‘operation during peak pericds. The prices shall be
multiplied by the following allocation factors depending on tine
of cperation:
. A. A factor of 1.3 for the equivalent of the first 700
‘hours of full operation for each unit between 10 a.m. and 10
pP.n. on weekdays during June through September.

B. A factor of 0.7 for the equivalent of the first 700
hours of full operation for each unit for @y ﬁours of the yaar

not covered by (a),

.
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C. A factor of 1.00 for output nét covered by (a) or (k).

6. BALANCING ACCOUNT -

A. PG&E waives all rights to amerxtize in rates the
amounts that have accrued in the Diablo Canyon Adjustment
Account (DCAA) from the respective dates of commercial operaticn
of Units 1 and 2 through Jun; 30, 1988. PGLE also waives iés
rights to collect any litigation expenses recorded or recordable
hereafter in the defaerred debit account established pursuant To
0.86=06~079 or othervise directly associated with the Diable
canyon rate proceeding.

B. PGLE shall ke entitled to retain all amounts collected
as ihtcrim vates for Diablo Canyon through June 30, 1988, and
those amounts shall no longer be subject to refund.

c. It is the intention of the parties that the rates
astablished by this Agreemant shall ba effective imnmediately
upon approval of the Agreenment by the CPUC.

D. The DCAA shall be maintained until the time to seek
judicial review has expired without review being sought or until
all court challenges are tarminated, whichever is later (this
date shall be referred to ;s the "final approéal daﬁc"). The
azounts collected by PGEE in base rates for Diablo Canyon costs
(excluding decommissioning costs) from July 1, 1988 vntil the
final approval date shall be subtracted from the amounts that
would have been received under this Agreement from July 1, 1522,

to compute the net amcunt that would have hacn.rdgcived unéer

-2
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thiz Agreement. Upon the final approval date, PCLE shall either
refund or amortize and collect in rates for a pcriod net to
exceed three Years as set by the Comnission the anoun: that is
equal to the difference between the amocunt rccaivcd under
interim rate relief frem July 1, 1988, and the net amount that

would have been received under this Agreement from July 1, 19838.

7. BASIC REVENUE REQUIREMENT

A. PGLE shall identify and maintain as separate plant or

cther acé:ounts for future rate recovery, two utili®=y assets in
the total amount (after tax) of no mere than $1.175 billien.

B. One utility asset shall be made up of the excess oZ
equity allewance for funds used during construction (AFUDC) over
capitalized interest pursuant to Statement of Financial
Accounting Standards No. 34, accrued by PGSE from the start of
construction to the commercial operation of each unit. The
other utility asset shall consist of certain other incurred
costs, including defarred taxes on prior flowthrough timing
differences, write-down of nuclear fuel to market and loss on
resacquired debt, but not including the write-off of any anounts
in the DCAA as provided in Parigraph 6 above.

C. These utility assets shall be depreciated and
collected in base rates on a straight line basis, starting
July 1, 1988, using a 28-year life. PG&E shall be entitled to
earn its authoriz-d Tate of return on tholc utility assets.

Since a signi!lcant portion of both utility assets does not have
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a tax basis, appropriate taxes shall be computed on the
depreciation component and collected in base ratas.

D. VNothing in this Agreemant shall prohibit thc
Cormission from denying rate recovery on one or both of these
utility azzets pursuant to Public Utilities Code Section 4257.5.

E. As provided in Paragraph 7C, PdEE shall include in
base rates the full revenue requirement at the authorized rate
of return on the utility assets. This shall be called the

-

"basic revenue requirement."™

8. REVENTE

Except for decommissioning as set forth in Paragraph 10,

the coﬁts of the Safety Committee provided for in Piragraph 16,
and except as modified by Paragraph 9, the revenue to PCLE shall
be computed as follows:

A. The "Diablo Canyon annual rcvcnuﬁ" shall equal the sum
of fixed and ascalating prices as set forth in Paragraph 3, and
as adjusted by the escalation provision of faragraph 4 and the
peak periocd price differentiation provision of Paragraph 5,
maltiplied by anhual Diablo Canyon net generation.

B. PGSE shall recaive in rates, through its Energy Cost
Adjustnent Clause (ZCAC), the dlffsrence betiesn tha Ulablo
Canyon annual revenue and the basic revenue requirement.

c. If the diffarence bhetween the Diadblo Canyon annual
revenue and the basic revenue requirement is less than or egual

to zero, PGLE shall still rccoiv; the full basic rcvcﬁue
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requirement. However, in that case; PGIE shall be deeded %o
have triggered the floor provision under Paragraph 9.

D. Except as specifically provided in this Agreement, the
cperation of Diable Canyon pursuant to this Agreement and all
revenues associated with this Agreement shall be excluded frox
reasonableness reviews, AER risk allocation, and target capacity
factors. Replacement or displacement power costs associated
with the level of Diablc Canyon cperation shall be recognized in
ECAC rates. There shall be no issue in any proceeding as to the
reasonableness of PGEE in operating Diable Canyon or purchasing
Diable Canyod output SO as to cause replacexment or displacenent
power costs to be incurrad. The reasconableness of PG&E in
choosing among replacement or displacement power sources shall

be sudbject to ECAC reviaew.

£E. If the ECAC ceasss to ba used for PCLE ratsmaking, a

naw ratamaXing mechanism shall de d-vnlop-d'to'carry out the

terms of this Agreement.

9. FLOOR

A. Excapt as provided in Paragraph 8C, an annual revenue
floer can bcltriggcrad at PG&E’s option. In the event that the
revenua produced by the formula in subparagraph 9B is greater
than the basic revenue requirement, the floor shall be the basic
revenue requirement plus the amount by which the formula revenue
exceads the basic revenue requirement. In the event that the

revenue produced by the formula is equal to or less than the

¢
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basic revenue requirement, tha floor shall be the basic revenue
requirement.

B. The formula revenue shall be the sum of :L. then
current fixed and escalating prices multiplied by a specified
capacity factor multiplied by the megawatt (MW) rating. TFer
1988 through 1957, the specified capacity factor is 36%: it is
reduced by 3% in 1598 aﬂd again by 3% in 2008. Each tize the
floor is triggered, 3% shall alsc be deducted from the specified
capacity factor. The MW rating shall Ec the net Maximu=
Dependable Capacity of 1073 MW for Tnit 1 and 1087 MW Zor
Unit 2.

c. The floor paynents (in;ludinq tha basgic revenua
requirement) received shall be repaid with interest frox 50% of
the revenues received from subsequent year opgrations over 2 603
capacity factor. In addition, the original specified capacity
factor for a year may be re-established at PGLE’s option through
repayment with interest. The interest rate shall be the
interest rate on l0~year single A utility bonds as listed in the
last issue of Moody’s Bond Survey published in the year in whick
the fZloor provision is invoked.

D. .I: op;ration falls below the floor capacity factor in
three consecutive calendar years (whether or not PGLE invokes
the floor), then PGLE must file an application either seeking
abandonnent, as described in Paragraph 13, or cxpliining-vhy_it.

believes continuation of this pricing package, including the

regulatory assat, is appropriata.

-7_
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0. DECOMMISSIONING

This Agreement shall have no effect on fuvcnuca for the
cost of the eventual decommissioning of Dinblo-Canyo;, whiech
shall receive r;temaking treatment in ?ccordancc with Commissicn

policies for decommissioning nuclear plants.

1l. PURCHASE POLI;Y

PG&E shall'have the right and obligation to purchase all
Diablo Canyon output, except during hydro spill conditions on
the PGLE system. During hydro spill conditions, ratepayers
shall not pay for Diablo Canyon output to the extent of the

hydro«spill. PGLE shall, however, have the right during such

conditions to sell Diablo Canyon output.

12. SEGREGATION OF COSTS
' A. For ratemaking purposes, all Diablo Canyon éosts shall
be segregated from other PGLE operations. No costs of Diadlo
Canyon shall be included in rates, except as provided in this
Agreement. Diablo Canyen costs include any and all costs
incurred by PGEE as a result of Diablo Canyon ownership,
including but not limited to administrative and general
expenses, cperations and maintenance expenses, fuel~relatec
costs, and any payment of the costs of accidents at other
nuclear plants assessed to utilities owning nuclear plants.
B. PGLE shall keep full records, including reasonably

contenporaneous accounts, to allow identification and auditing

-8-‘
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of all costs directly allocable to Diableo Canyen. These recorcs
shall be consistent with the Uniform System of Accounts and

J;;licable accounting requirements of the CFUC.

13. ABANDONMENT RIGHTS

A. IZ PGAEL requests special ratemaking treatment for both
units 61 Diablo Canyon in the event of prolonged or permanent
cutages, it may ask for reccvery of no more than the lesser of
these two amounts:

(1) The floor payments which would be paid accoréing to
Paragraph 9, for 10 minus (n) years, where (n) .is the nuxber of
years for which unrepaid floor payments have been received by
PGEE: or

(2) $3.00 billion in capital costs through 1988, reduced
by $100 mil;iop per year of cperaticn after 1988. In the event
of a nation-wide shutdown of ali nuclear plints (not Just
Wastinghouse plants), the capital cost amount computad under
this subparagraph may be increased to include the non-equity
portion of reasonable direct costs of capital additions, reducec
by straight-line depreciaticn.

B. If PGEE requasts special ratemaking treatment for only
one unit of Diablo Canyon, it may ask for recovery ©f no Zoxe
than one-half the lesser of (1) and (2).

€. Nothing in this paragraph shall preclude the Attorney

Ceneral or DRA from opposing a PGELE abandonment reguest

requastad undexr this paragraph.

ﬂg-
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14. TREATMENT AFTER 30 YEARS

PGLE shall file an apﬁlicaticn by May 1, 2614 rcqu;siing
whatever ratemaking tresatment it wishes for Diablovcinyon for
the period beginning May 7, 2015 for Unit 1 and March 13, 2016
for Unit 2. Nothing in this Agreement shalltpreclude the

Commission from setting rates on any lawful basis.

1%. JURISDICTIONAL ALLOCATION
The ravenus under Paragraphs 7 and § abovs shall be

computed on a CPUC jurisdictional basis. .

16. SAFETY
An Independent Safety Committee shall be established and
shall operate as described in Attachment A which is hereby

incorporated by reference heraein.

17. EFFECT OF CHANGE IN AGREEMENT

Except for an Izplementing Agreement, which will ke
prepared and executed as soon as possible, this Agreement
represants the complete acreemant among PGEE, DRA. and the
Attorney General as of the datas of this Agrocmint. Tnls

Agreement is subject to approval by the CPUC. Except as
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expressly provided herein or except as may be agreed t£o by all
parties to this Agreement, any material change in this Agreenment

shall render the Agresment null and veoid.

June4 , 1588 JOHN K. VAN DE XKAMP
ATTORNEY GENERAL

Na- ke O o~
<5

FORNIA PUBLIC UTILITIES
COMMISSION
DIVISION OF RATEPAYIR ADVOCATES

'y Wallm € (lba

william R. Ahern, Director

PACIFIC GAS AND ELECTRIC COMPANY

BYWLL_&

Richard A. Clarke, Chairman
of the Board and Chief
Executive O0fficer
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SAFETY COMMITTEE

"r. compesition of commitiee.

1. An Independent Safety Comnittee (the roommittea™)
shall be estadblished consisting of three members, one each
appointed by the Governoxr of the State of California, the Attor-
ney General and the Chairman of the California Energy Commission
("CEC"), Tespectively, serving staggered three-year terzs. 7The
committee shall review Diablo Canyon operations f£or the purpcse
of assassihq the safety of cperations and suggesting any recoxn-
mendations for safe operation. Ncitﬁcr the comnmittee nor its
members shall have any respensibility or authority for plant
cperations, and they shall have no authority to direct PGLE per-
sonnel. The committee shall conform in all respects to applica-

ble federal laws, regqulations and Nuclear Regulatory Comnission
("NRC") policies.

2. Committse nembers shall be selected from 2 list of
candidatas jointly nominated by the President of the California |
Public Ttilities Commission (the "CPUC"), the Dean of Engineer-
ing of the University of California at Barkaeley, and PGEE.

a. At the time of the committee’s initial formatics,
the President of the CFUC, the Dean of Engineez-

-]
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‘ ing, and PG&E shall jointly provide a list of

nine candidates. The Governor shall appoint a
member £Oor a ‘One year ternm, the Attorney General
shall appoint a member for a two year term, and
the Chairman of the CEC shall appoint a nember
for a thre; year term. Each year thersafter, the
President of the CPUC, the Dean of Engineering,
and PCLEZ shall jointly provide to the appropriats
appointing authority a list of three candidates
as altirnatives to raappointment of that author-
ity’s dcsignatcd committee member whose tera is
axpiring. The incumbent shall be deened an
additional ncmines. ZFach such subsequent

appointment shall be for a three year tarz.

Should a committee member not complete the
appointed tarm, the authority vho appointed that
pexber shall appoint a replacement to serve for
the unexpired portion of the term from a list of
three candidates ncminated by the President of
the CPUC, the Dean of Engineering and PG&E in
accordance vith the appointment procsdures set
forth below in subparagraphs d., e., and £f.

The President of the CPUC, the Dean of Engineer-
ing, and PG4E shall propose as candidatas only
pc::ons‘vith'knovlndqc,,bacxground.and-cxpcridnce

s
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in the field of nuclear power facilities.

Shoula the President of the CPUC, the Ceaan of
Ingineering and PCLE be unable to agree upon
candidates in the first vear, each shall subnmit
to the other two a list of four nominees. The
President of the CPUC, PGLE and the Dean oI
‘Engineering may each strike any two of the eight
names proposed on the other two nomination lists.
The names rezaining after the exarcise of this
right to strike shall be subnitted to the three

appointing authorities.

Should the President of the CPUC, PGLE and the
Dean of Bnéinonxing be unakle to agree upon a

" 1ist of three nominees in any year after the
first year, each shall submit to the other two 2
list of two nominees. The President of the C2UC,
PGSE and the Dean of Engineering may each strike
any ones of the four namas proposc&-on the other
two nomination 1lists. 7he nanes repaining atter
axercise of this right %o strikn shall be sub-
mitted to the appointing authority.

In any year in which there is no agreement on a
joint 1ist, should any nominating authority fail

to submit a separate 1ist of nooinees, the other

=
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two shall each have the right to nominate an
additional two candidates in the first year or

one candidate in any subsaquent year.

The joint nomination list shall be subnitted to
the appointing authorities on or before January 1
of each vear. In any year in which there is ne
agreezent on a joint list, the separate lises,
after exercise of the rights to strike, shall ba
subzitted to the appeinting authofities on or
bafore Fcbruiry 1 of that year. Appointoents
shall be made by March 1 of each year. Each

Safety Committee term shall commence on July 1 o2

the year of appointment.

The Chairman of the CEC and the President of the.
CPUC shall exerciss their powvers under this
agreenzent after consultation with their respec-~
tive comnissions in public session.

II. Scope of Counittes Qverations.
A. Receipt of Reports and Records.
The committee shall bave the right to recaive on 2

. regular basis such of the following operating reports and
‘ ' racords of Diablo Canyon as the cbnnittnc nuy'r.qucst. ' Such

-l
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. reports and records shall be provided quarterly as availakle:

Automatic scrams while critical

Significant events

Safety systan actuations

Forced ocutage rate

Collective radiation exposure

Industrial safety loss time accident rate

NRC public reports and evaluations of Diablo Canyon

Such othcrvreports pertinent to safety as may be produced

in the course of operations and may be requasted by the
committas '

B. Annual Site Inspaction.

The committee shall have the right to conduct an
annual examination of the Diablo Canyon site. ‘If the conmittee
requires additional information regarding a specific issue
raised by the quarterly resports, ﬁhn committee may reqguest such
information, and, upon proper notice to PGLE, conduct a site
visit to investigate that issue.

PGLE shall cocperata with the committse in_a:rinqing
times for the comzittee’s visits to the sits and shall bi res~
ponsible for'insuring the cooparation of PGEE employeas and
contractors in providing access to the plant and zgéilitiﬁs(qs
PGLE and to pertinent records. Any such sits vini;imbnn campay

-5—
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‘ with all applicable federal laws, regulations and ‘NRC policies,
including laws, regulations and policies geverning screening of

persens who may participate in site inspections. |
c. Committee Reports and Recommendations.

The conmittee shall prepare an annual report, anc such
interim reports as it deems appropriate, which reports shall
include any :gcommcndations of the committae. The Xeport shall
be submitted first to PGLE, and PGEE shall respond in writing
within 45 days. PGSE’s respcnse shall be nnd; part of the
report which shall then be subnitted Lo the ¢PUC, the Govarnoer,
the Attorney Ceneral and the CEC. The CPUC, the Governor, the
Attcrﬁcy Ceneral and the CEC, or any cone of then, may file a
request pursuant to 10 CFR § 2.206 for the Director of Nuclear
Reacteor Regulation to institute a proceeding to rsquire PCLE to
adopt any safety recommendation made by the Committee. PGLE is

free to cppose any such recommendation bafore the NRC.
D. Confidentiality of Information.

Tn the course of rsview of Diablo Canyon coperations,
committee mexbers may recsive confidential information. Feceral
jaw restricts disclosure of certain information; accordingly,
committes menmbers sball seek approval of the NRC for access to

such information and shall comply with all laws, ragulations and

policies ;pplicablc to access to, pbsgcssion=an&~ulc of such

-6
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. informaticn. To the extent that 'PGSE believes that other

information sought by the committee, not regulated by the Atomic
Enezrgy Act, constitutes confidential business informatiocn, the
disclosure of which might injure PGEE in its business, PGLE zay
so designate that information. Information so designated shall
be treated as confidential and not disclosed cutside the coz-
mittee unless a majority of the ¢ommittee challenges the pre-
priaty of the claim of confidentiality by vote taken within 30
days of designation. A dispute betwaen the committee and PGZ
on a claim of confidentiality shall promptly be submitted to
binding arbitration. Committee members and all persons who
receive confidential information inlth- course of or as a result
of the committee’s activitie; shall have a duty to mpaintain the
confidentiality of that information and, in addition to the con~
pliance with the rcéuirnﬁnnts -} 4 tcdnrgl law and-rngu}ations,

shall execute a confidentiality agreenment.

The committee may contract for services, including the
services of con;ultants and experts, toAn?-ist the committes in
its safety review. Disclosure of PCLL information or recoxds to
any such person shall be governed by the provisions of this
agreement in the sanme nanner as disclosure to serbers of the
comnittsea. No disclosure shall be made tO any person whe does
not have a need tc recaive the information in order to assist '
the compittee in its safety review. Nor shall disclosure be

made to any person with a conflict of in:efest.
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This provision shall not preclude the committee from
subpitting relevant information to ths NRC or to the CPUC, the
Governor, the Attorney General or the CEC to the cxttnt per-
nitted by federal law. Prior to the disclosure of any confi-
dential informatien, howevar; the committeae shall give PGAE
notice of its intention to do so and an opportunity to designate
specific documents or information which should not be publicly
disclosed and to seeX to prevent public disclosure by the entity

to which disclosurs is made.

E. Compensation of the Committea.

Members of the committee shall be cozpensated in an
amount astablished by the CPUC, to be commensurate with fees
PGLE pays for sinmilar scrvi?-:. The fees and expenses of the
compittee and its contractors aball be pald by PCLE and includad
in its ordinary rate base operating expenses. The fees and
expenses shall not exceed $500,000 in the first year; thereaf-
ter, the $500,000 shall escalate at the same rate as the total
price set for Diablo Canyon generation. The committee and its
contractors shall keep accurate books, records and accounts
which shall be cpen to inspection and audit by the CPUC or its
designee and by PGSE. Such audit shall include review of the

reascnablenass of fees and cxpcnsis and review for conflicts of

interest.

-8-
(END OF APPENDIX C)




.

A.84~06~014, A.85-08-025
APPENDIX D

IMELEMENTING AGREEMENT

This Implementing Aqreemeﬁt is made among Pacific
Gas and Electric Company (PGLE), the Division of Ratcpa&er
Advocates (DRA) of the California Public Utilities Commission
{Commission), and the Attorney General of the State of
Califernia. These same parties have entered into a
Saettlement Aqrcement,‘dated June 24, 1988, covering the
operation and CPUC jurisdictional revenus requirements
associated with the Diable Canyon Nuclear Power Plant (Diable

Canyon) for the 30-~year period following the commercial

operation date of each unit. /

1.  INTERPRETATION

A. ' This Iaoplementing Agreement supélemcnts and
clarifies portions of the Sittlcmont Agreament. The
Settlement Agreement and this Inplementing Agreement are
intended to be interpreted as a single, integrated agreement.
In the event of any conflict between the terms of the twe
agreenents, this Implementing Agreement shall govern.

B. All references in this Impl-m;ntinq Agreenent to
paragraphs are to-tho's-ttlcnnnt Agiocn-nt, unless athcrwisa
specified. | |

c. For the purposes of the Settlenent Agreement, Diable

Canyon shall be considered a single entity, i.e., no-unit'by

unit distinction should be mads with the exception of term,
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peak period price differentiation, megﬁwatt rating and
abandonment previsions.

D. The Settlement Aqreemant and the'Implcmcntinq
Agreement are not intended to set any precedent, implied or
otherwise, with respect to any other investment or activity of
PGLE or of any other regulated utility, nor are they intended
to be used to determine any pricing provisions of any other
contract or tariff.

E. The word "annual," as used in the Settlenent
Agreement and tge Implamcntiné,hqrecment, means a l2-month
calendar year, unless stated otherwise.

F. The Settlement Agreement and éhis Inplementing
Agreement represent the complete agreement among PGLE, DRA and
the Attorney General as of the date of this Agreement. This
Irzplementing Agreenment is subject to approval by the
Commission. ' I'

G. Except as expressly provided herein or as may be
agreed to by all parties to the Settlement and Implementing
Agreements, any material change in these agreements shall

rendar the agreements null and void.

2. EXCLUSIVE RATEMAXING (Paragraph 1)

The Settlament Agreemant shall govern the amount paid by
the ratepafcrs for Diablo Canyon power for the 30-year period
following the commercial operation date of each unit,

regardless of the organizational or financial structure or

rorm'or ownership of Diablo Canyon. The parfics_icknowledge

2




APPENDIX D

chat the advantages and disadvantages for them of tha
Settlement Agreement may vary during its effective pcrlod
Neverthaless, and in full recognition of this zact, th.

parties intend that the Settlement Agreement rexain in effect
for its full term unless the provisions of Paragraph 13

(Abandonment) are invoked.

3. TERM (Paragraph 2)
The term of this Implementing Agreement shall be the same

as the term of the Settlement Agreement.

4., PRICT ESCALATION AFTER DECEMBER 21, 1994 (Paragraph 4)
A. The CPI (as defined by the U.5. Dapartment of LaLor,

Bureau of Labor Statistics (all urban, all items)) change used

for each January 1 price escalation after December 31, 1594
shall be the percent change in the CPI from the end of the
prior year (y-l), where y represents the current year,
compared to the CPI at the end of the second prior year (y-2),
determined or calculated on a consistent basis, according to
the following formula:

(y=1) CPI

-2 oz

Example: The 1995 CPI changs is equal to -
end of 1994 CPI

end of 1993 CPI
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If the above calculation produced a CPI change of 0.06 (6
percent), the 1995 escalation factor would be (01060 +*-

0.025)/2 = 4.25%.

B. Since Energy Cost Adjustment Clause (ECAC)/Annual

Energy Rate (AER) filings are made on a forecast basis prior
to the computation of the relevant year-end CPI, an estimated
CPI will be used in the forecast and an appropriate adjustment
will be made in the next ECAC/AER filing based on the actual
CPI. The amount recorded in the Energy Cost Adjustment

Account (ECAA) will be based on the actual CPI.

5. PEAK PERIOD PRICE DIFFERENTIATION (Paragraph 5)

%700 hours of full operation' reforred to in Paragraphs
' SA and 5B is equal to 751.1 gigawatt-hours of generation for.
Unit 1 and 760.9 gigawatt-hours for Unit 2 for the paeriods in

question.

6. BALANCING ACCOUNT (Paragraph 6)

A. The first sentence of Paragraph 6A is modified to
read (additions are shown by underlining): "PG4E waives all
rights to amortize in rates the amounts that have accrued and
are uncollected in the Diablo Canyon Adjustment Account (DéAA)
from the respective dates of comtercial operation of Units-2
and 2 through June 30, 1988." Howaver, as sat forth in
Paragraph 6B, PG&E shall be entitled to retain all amounts

earned as interim rates for Diable Canyon service provided

-
-
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through June 30, 1988 and those amounts shall no longer be
subject to refund. ) '

B. It is the intention of the parties that rate changes
required by the Settlement Aqfecment shall be c:!cctiv;
immediately after the f£iling of tariffs by PGLE with the
Commission.

C. All amounts collected in rates pursuant to the
Settlement Agreement for service rendered between July 1, 1988
and the "final approval date" (as defined in Paragraph 6D)
shall bé used as credits to the DCAA, ECAC or thae Electric
Revenue Adjustment Mechanism (ERAM) in the event that the
Commission’s approval of this settlement is overxturned by any
court.

D. The difference betwaen the revenues that would be
due PGSE under the Settlement Agreament and those revenues
earned at current rates for service provided between July 1,
1988 and the date upon which Commission approval ‘of the
Settlement Agreement baccmes effective shall accrue in the
DCAA and be transferred from the DCAA to the ECAC balancing
account as soon as those revenues can be determined and
included in an Advice Filing. The period to collect or refund
these revenues will bc'dctarnin;d-by the Commission in futute '

£CAC proceedings, and will be.consistent with the Settlement:

Agreenment.
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7. BASIC REVENUE REQUIREMENT (Paragraph 7)
A. The "atility assets" referred to in Paragraph 7B are
defined and quantified as follows:
Estimatc&ﬁAmount

June 30, 1988
I (114 ,

(3

Excess AFUDC recorded on Diablo Canyon
over interest capitalized under SFAS
No. 34, Capitalization of Interest Cost

Incurred costs on Diablo
Canyon commen facilities

Deferred taxes on prior flow=-
through timing differences

Incurred costs for nuclear fuel
inventory at lower of cost Or market 83

Unamertized gain/loss on reacquired
debt related to Diablo Canyon . 59

Nat Required TUtility Assats 056
The amounts above are net ¢f tax and before apportionment
between CPUC and FERC Jurisdictions, except for item ) of
Asset No. 2. The calculations ¢of the utility asset amounts
assume adoption of SFAS No. 96, agcounting for Income Taxes,
concurrent with the settlement. .

B. The basic revenue requirement for the 1990 test
pericd will be included in ERAM rates by an Advice Filing.
Future changes in the baszic revenue requirement will be
recovered in gensral rate caser.

C. The basic revenue raquirement for these utility

assets will be included in the base revenue amount in ERAM and

will be modified as descrided in the preceding paragraph.
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8. ., REVENUE (Paragraph 8)
A. Within $ days of the publication of the Commission’s

decision aﬁprovinq the Settlement Agreement, PGSE will file

’

tariff sheets to:

Lo millions)

Remove authorized nuclear fuel
related revenues from the ECAC/
Annueal Energy Rate (AER).

Remove noninvestment-related revenues $201.600
from base rates, consistent with
Decision 88-05=-027.

- Remove Diablo Canyon-related $ 12.047
adnministrative and general revenues
from base.rates, consistent with
Decision 86=12-095.

Renove fuel savings related revenue $472.856
requirements from DCAC rates,
consistent with Decision 88~05-027.

Increase base rates for recovery of $219.000
the basic revenue requirement.

Increase ECAC/ALR rates for recovery of
the revenues as prescribed by Paragraph
88 of the Sattlement Agreament. Rates
will be based on the forecasted level
of generation authorized in the ECAC
decision on PGLE’s Application No.
88~04~057.

Increase base rates for recovery of + S5 0.504
the rsvenues required to pay for
" the Independent Safety Committee.

B. In the future, rate changes under the Settlement

Agreenent will be implemented as follows: -
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1. The basic revenue regquirement will be
computed and filed in accordance with the provisions of
Paragraph 7B of the Implementing Agraeement.

2. The "Diablo Canyon annual revenua" (as

defined in Paragraph 8A) less the ﬁbasic revenue

requirement® (as defined in Paragraph 7) will be filed
through annual ECAC applications. Pro forma tariff sheets
are attached hereto as Exhibit A.

3. As described in the Settlement Agresment, all
revenues related to the Settlement Agreement shall be
excluded from AER risk allocation. To accomplish this, a
debit or credit entry will be booked to ECAA at the end of
the AER forecast period to adjust the amount of the r;corded-
anergy expense allocated to the AER. Thnladjustment shall
pe based on the difference between the adopted and recorded
Diablo Canyon generation multiplied by an energy price
formula approved by the Commission.

4. Except as specifically provided in the
Sattlement Agreenment and Igplcmontinq Agreement, the current
operation of the AER mechanism will not change.

S. The first sentence of Paragraph 8C is
modified to read (dclofions are shown by overstriking): "If
the difference betwean the Diablo Canyon annual revenue and‘
the basic revenue requirement is less than gy/sgi)/¥g zero,
PCGLE shall still receive the full basic revenue

requirement.”
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c. For purposes of the Settlement and Implementing
Agreements, base rates are rates estadlished in general rate
case proceedings to recover the.non-Diablo-Canyon portion of
operating and maintenance expenses, administrative andf
general expenses, depreciation, income tax liabilities, tax

expense other than income taxes, return on rate base and

decommissioning expenses for the Diablo Canyon and Humboldt

Bay Nuclear Powaer Plants, costs of the Independent Safaty

Committees, and the basic revenue requirement defined in the

Settlenment Agreenent.

9. FIOOR (Paragraph 9)

A. To trigger the floor as provided in Paragraph 9A,
PCLE must inform the Executive Director of the Commission or
his #uécesscr in writing of its intent to do so. This
notice must be provided on or before January 31 of the year
following the year for which PGLE elects the floor payments.
Example: if PG&E elects the floor payments- for 1995, notice
must be given on or before January 31, 1996.

B. The first sentence of Paragraph 9B is modified to
read (additions are shown by underlining): "The formula
revenue shall be the sum of the then current fixed and

' escalating prices multiplied by a specified capacity factor

multiplied by the megawatt (MW) rating Limes the pumber of
davs in the vear (365 or J66) times 24 hours.” For example,

the formula revenue for 1939 would be: : _ S,

.
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(31.5 + 51.85) mills/kKWhr x 36% x (1073 + 1087) MW x

365 days/year x 24 hours/day = $567.762 millien.

c. Flocr'payments equal the greater of tﬁe’tornu}a :
revenue or the basic revenue requirement minus any actual
Diablo Canyon annual revenue (as defined in Paragraph 8A)
for the vear in which the floor provision is invoked. For
exapmple, assuming the plant operated at 20% in 1989 and PGLE
elected teo invoke the flooxr provision, the floor payments
would be:

(31.5 + $1.85) mills/kWhr x 36% x (1073 + 1087) MW x

365 days/year X 24 hours/day = $567.7éz million
Rinus (3.5 + 51.85) mills/kwhr x 20% X (1073 + 1087) MW x

365 days/year x 24 hours/day = $315.423 million
equals $252.339 million.

D. The third sentence of Paragraph 9B is modified to
read (additions are underlined): "Each time the floor is
triggered, 3% shall also be deducted from the specified
capacity factor for the pexf applicable vear.”

E. chuired‘tloor repayments are to be made from 50%
of revenues received after operations for that year have
reached 60% of the annual capacity of Diablo Canyen. PGSE
hasx tﬁe option of making additional floer repayments :if. it
chooses.

F. VWhenever floor paynments received by PGLE are
repaid pursuant to Paragraph 9C, the specified capacity
factor in effect priocr to the rspayment shall be incrsased
by'zt for each yvear’s floor payments rapaid; |

'
’

10
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G. PG&E shall establish and maintain a Floor Payment

Memorandum Account (FPMA). The FPMA shall be used to recerd
all floor payﬁents received by PGLE, to accrue interest on
~he amount of the floor payments received pursuant to
Paragraph SC, aﬁd to-record all repayments of z¥oor

payments.

10. DECOMMISSIONING (Paragraph 10)

In addition to the decomrmissioning revenues described
in Paragraph 10 of the Settlement Aqrceﬁent, the costs of
updating, filing and litigating decommissioning costs shall

continue to be included in base rates.

11. PURCHASE POLICY (Paragraph 11)

rgydro spill" is defined as water which bypasses a
hydroelectric unit which is capable of additicnal generation
but for which no load is available and capable of being
servad. Hydro spill does not include water which may bypass

a2 fully loaded unit due to reservoir storage limitations.

12. SEGREGA?ION OF COSTS (Paragraph 12)

'A. Diablo Canyon operating and overhead costs will be
seqrathed from other PG4E operations. Diablo Canyon costs
shall include an allocation of franchise requirements and
uncollectible accounts expense. The detailed methodology
for allocation of common costs will be dcséribcd and

d@termincd in PCLE’s general rate case. This aqrnimcnt is
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not intended to limit the rights of the Commission as set
forth in the PuSlic Utilities Code with respect to access t©o
the books of account and associated records pertaining to
the ownership and operation of Diablo Canyon, includinq,any
subsequent capital additions.

B. For purposes of the Settlement Agreement, Diablo

Canyon’s capital structure (capital costs and ratios) will

be assumed to be the same as that of PGLE at June 30, 1988
adiusted to reflect full accrual of amounts recorded in the
DCAA. The writeoffs required by the Settlement Agreement
and associated with the waiver of amortization rights and
the waiver of the right to collect litigation expenses
recorded in the deferred debit account as described in
Paragraph 6A, will be assigned to Diablo Canyon.

c. PGLE shall not recover any prenium in its
authorized return on equity after January 1, 1989 as a
result of the Settlement or Implenenting Agreement or the
operation of Diable Canyon. Nor shall PGLE incur any
decrease in its authorized return on equity after January 1,
1989 as a result of the operation of Diablo Canyon.

D. Any net increase in PGLE’s overall) cost of capital
that is caused by the cperation of Diablo Canyon under thel
Settlement Agreement as compared to the operation of Diablo
Canyon under traditional ratemaking, assuming a $2 billion
disallowance, shall be considered as a Diablo Canyon cost,

and recovered only through the revenues provided under the
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Settlement Agreement. Any party claiming that there has
peen an increase in the cost of capital shall have the
burden of proving the cause and amount of such increase. In

»

addition to any other defenses, PG&E shall have the right to

claim that there have been offsetting decreases in the cost

of capital due to the operatioﬁ of Diablo Canyon. If PGSE
makes such a claim, PG&E shall have the burden of proving
that, between July 1, 1988 and the dgte the inéreasc is
claimed to have occurred, there was an offsetting decrease
in PG&E’s overall cost of capital caused by the operation of
. Diablo Canyon under the Settlement Agreeneant as compared to

the operation of Diablo Canyon under traditional ratemaking,

assuming a $2 billion disallowance.

13. ABANDONMENT (Paragraph 13)

A. The floor payments referrad to in Paragraph 13A(1l)
are the floor payments that would be available for the 10
years commencing with the year af the abandonment request,
using the specified capacity factors and prices that would
be used in those years pursuant to Paragraph 5. For
example, assuming PGLE saeks abandonment recovery in the
year 2000 and has twice exercised the floor prior te 1997,
without repayment, the formula sat forth in Paragraph 13A(1)
shall be calculated as follows: PGSE nay ask for recovery
of floor payments for eight years. The price used in
caleulating those payments would escalate in accordance with
the terms of Paragraphs 3 and 4 of the Settlement Agrccﬁcnt,

13
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‘ using an estimate of future CPI escalation, where necessary.

The total payments would be based on the following assumed
capacity tacﬁors:

Yeax Assumed Capacity Factor .

2000 |

2001

2002

2003

2004

2005

2006 9%

2007 . 6Xx

B. Paragraph 13A(2) is modified to read (changes are

shown by overstriking and undcrlin;ng), "$3.00 billion in
capital costs through 1988, reduced by 5100 millioﬁ per yéar
PL/PPELALIA/ALLEX/X9BE on January 1 of each vear starting
in _1989. In the event of a prolonged nationwide shutdown of

all nuclear plants (not just Westinghouse plants), the

capital cost amount computed under this subparagraph may be

increased by fthe CPUC to include the non-equity portion of
reasonable direct costs of capital additions made on or

after July 1, 1988, reduced by straight~line depreciation."
c. If PG&E abandons operation of Diablo Canyoen or
permanently retires Diablo Canyon with a net credit baiance
remaining in the FPMA, as defined in Paraqiaph 9G of this
Implementing Agreement, PGLE shall file a request with the
Commission to tarminate the FPMA. Nothing in the Séttlement

14
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. Agreement or :mplémenting Agreement shall preclude the

parties from propesing or the Commission from considering
guch factors as the unpaid balance in the FPMA and the
financial impact of abandonment upon Pd&E in dotcrmininb the
reasonable level of abandonment costs to be providcd‘to 
PG&E.

D. PG&E shall maintain the following Abandonment
rights accounts:

(1) Iniﬁial Plant Allowance Account which shall
track the capital costs of Diable Canyen through 1988 as
described in Paragraph 13A(2) ($3 billion).

(2) Accumulated Depreciatien Aécount which shall
erack the annual reductions in the capital costs described
in Paragraph 13A(2) ($100 million annually for 28 years).

(3) Capital Additions Account which shall track
Diablo Canyon-related capital adaitions described in
Paragraph 13A(2).

(4) ‘Accunulated Depreciation for Capital
Additions Account which shall track annual depreciation for
the amounts in the Capital Additions Account based on the

expected useful life of those additions.

14. CAPACITY FACTOR
For purposes of the Settlement Agreement and this
Implementing Agreement, capacity factor shall be calculated

for each unit according to the following formula:
(Net generation for the vear in megawatt hours) x 100%
, (MW rating per Paragraph 9B) X (number of hours in year)

5
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15. SAFETY (Paragraph 16 and Attachment A)

No person shall serve as a member of the Independent Safety
Conmittee if he or she has received $250 or more in income (as
defined in Government Code Section 82030, but cxcludiné dividends
or interest from stocks or bonds) or gifts (as defined in
Government Code Section 82028) from PG&E or an affiliated cozpany
within twelve months prior to the start of his or her original
tern, or if he or sheinas, at the time of the ¢commencement of
service, an investment (as defined in Government Code Section
82034) worth $1000 or more in PG&E or any affiliated company. In
addition, no member of the Independent Safety Committee shall nake,
participate in making, or in any way attempt %o use his or her
official position to influence any action of the Independent Safety
Committee in which he or she knows or has reason to know that he or
she has a financial interest. The provisions of the Political
Reform Act, including implementing regulations and rulings, as
applied to Governmment Code Section 87100 shall be used tovdeterminé
whether a member has a conflict of interest.

Members of the Indspendent Safety Committee shall file a
Statament of Economic Interest at the same time and in the same
manner as designatad employees of the Public Utilities Commissicn
must file under the Political Reform Act and Commission Conflict of
Interest Code. Members of the Independent Safety Committee shall

disclose any investment in or income from the following:

(1) An electric corporation subject to the jurisdiction of

the Commission, including any parent, subsidiaryvo: afsiliated.
business entity:

*
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(2) A business entity that regularly supplies natural gas,
nuclear fuel, fuel oii of other forms of energy to an electric
corporation subject to the jurisdiction of the Commission:

(3) Any business entity that has done more than élovmillion
of work on the design, construction, engineering or operation of

the Diable Canyon power plant.
Copies of the members’ Statements shall be filed with the

Governor, the Attorney General and the Energy Commission and shall

be available for public inspection.

- " 2 / =
DATED: July 15, 1988 Z/f’/ﬁ//{/» ’/.’z?.//
Edward W. O’Neill
Attorney for:
DIVISION OF RATEPAYER ADVOCATES
CALIFORNIA PUBLIC UTILITIES
COMMISSION
50% Van Ness Avenue
San Francisco, CA 94102
(415) 557=238) ‘

Mark J. Uxrban

Attorney for:

JOHN K. VAN DE KAMP, ATTORNEY
GENERAL FOR THE STATE OF
CALIFORNIA

1515 K Street, Ste 511
Sacrameanto, CA 94244

(916) 324-5347

A \ ‘ .
N VT \-f./ LR PR U

Peter W. Hanschen

Attornay for:

PACIFIC GAS & EILECTRIC COMPANY

77 Baale Strset

San Francisco, CA 94106

(415) 973=3155
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PREL IMINARY STATEMENT

(Continmued)
B. ENERCY COST ADJUSTMENT CLAUSE (ECAC)

1. PURPOSE: The purpose of this Energy Cost Adjustment Clause (ECAC) provision 1a to
reflect in rates: (1) the cost of fuel, (2) purchased power, (3) the reverue (T
requirements associated with fuel ofl {nventory, and (4) certain other energy-related (T)

costs.

1 4

APPLICABILITY: This ECAC provision applfes to bills for service under applicable
rate schedules and under Zontracts aubject to the jurisdiction of the Commizaion,

EFFECTIVE RATES: The Adjustment Rates and Annusl Energy Rates, in effect at any time
ang applicadble to i1l for service ynder each rate schedule and contract, shall be
the Average Adjustment Rate and Annual Energy Rate determined pursuant to the
following provisions and adjusted to reflect the rate design standardas of the
Commission and the requirements of applicadle Taw. The rates so adjusted shal!l
become effective for service on and after the Effective Date. The amount to be 4ddod
to or subtracted from each BITT for service shall be the product of the total
ki Towatt nours for which the b11) {s rendered myltiplied by the spplicable Adjustment
Rates ang by the applicable Annua! Energy Rates. The Adjustment Rates and Annual
Energy Rates applicadle to esch rate schedule will be set forth in the Rate Schedule
Summary in the Preliminary Statement. .
L. DEFINITIONS: .
a. EFFECTIVE DATE: The Effective Date for revized Adjustmens Rates and Annusl
Energy Rates shall be the applicadble Revision Date or such other date o3 the
Commizsion may aythorize.
b. FORECAST PERIQD:
(1) The Forscast Perfod for calculating Adjustment Rates shall be the
12 calendar month pertod commencing with the applicadble Reviaion Oate,
{2) The Forecast Period for galoulating the Anayal chrzy Katos ahall de the 12
calendar month period aown-nchg with the Revision Late.
FRANCHISE FEES ANO UNCOLLECTIBLE ACCOUNTS: Franchise Fees and Uncollectible
Accounts Expense shall be included at the rete derived from PCandE’s most recent
general rate case decision fssued by the Commission.
REVISION DATE(S):
(1) The Revision Dates for calculating Adjustment Rates shall be August 1 of
®4ch year and, when required by the conditions set forth in Deciaion .
No. 63-02-076. February 1 of the next succeeding vear,
(2) The Revision Date for calculating Annyal Energy Rates shal) be August 1 of
each yeasr,
DIABLO CANYON SCYTLEMENT ACREEMENT: The Dfablo- Canyon Settlement Agreement 1is  (N)
That agreement signed June 24, 1988, and adopted by the Commission on
(Date) by Decision No. _(Number) , which describes the methods by which the
costs of owning and operatifg the Uiablo Canyon Nuclear Power Plant are to be
included in PCLE's rates. (N)

(Continyea)

et fastior Mo Issucdd In Ixerte Filed
RISt My 'Gordon R. Smitly tlfectie
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PREL IMINARY STATEMENT

(Continued)

8. ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Cont'd.)

8, CALCULATION OF TWE AVERACE ADJUSTMENT RATE: The Average Adjustment Rate shall be
dotarmined as T0110ws: .

4.

»

The volumes of gas and Of each type of of1 and ¢oal fuel estimated o Be used
for electric generation in each month of the Forecast Period,™ expressed in
mi11{ons of Bty and the volumes of geothermal production in esch month of ghe {0)
Forecest Period, expressed in kilowatthours, shall de multiplied by the current
price of each &3 set forth below;
{1) The current price of gas fuel snall be the weighted average of a) the
b4111ag price excluding markup and OLM expennse for those therms of gas used
%0 generste energy for off~aystem sales and b) the C~33 gas rate for the
remaining therms Of gan used €O Jenerate energy Tor electric sales during
the foregast Partod.
The qurrent prion of Tow sulphur fual 11 (LEFO) anall ne the eatimateg
price computed on a last=in first=out (LIFO} method 1n anoh month of the
foracest period using The estimated replecement price of LSFO during the
forecast period #and the estimated additions and withdrawsls in each such
month,
The current prices of 011 and coal fuel, other than LSFO, shall be the
satimated average coat in dollars per millfon Btu of each type from
{nventory (CPUC Account No. 157, Fuel Stock) computed as of the engd of the
MmONTR PrIOF €O each month of the Forecast Period, uaing the estimated
replacement price of each type of such fuel during the Forecast Period ang
the esti{mated agditions and withdrawals {n esch sych month.
The current price of geothermal energy 3hall be the estimated average
prices per Kilowatthour of geothermal Dlant output (Including peyments for
affluont disposal) of pgroducers offective for production during the
forecast Period. (
0!
Plus: the total coat of purchased electric energy as estimated to be recorded
in the Forecast Pertod in CPUC Account No. 555, Purchased Power, including
payments for Auxii{ary Power Sources (AP5S) and purchases from Cogenerators and
Small Power Producers; Less: the amount of revenus estimated to de billed
du;'*lnq the Forecast Period, excluding OM at the contract rate, for off-iystem
sales;
Plus: an adjustment o reflect the revenue requirement associated with fuel oll
{nventory estimated for the Forecast Period;
Plus: the Tuel o1l contract Tacility charges escimated o be recorded during
the Forecast Period;
Plus: the fuel of1 contract underl{ft payments estimated £o De recorded during
the Forecast Perfod;
Less: 91 percent of the amount of gains {(or plus 91 percent of the amount of
losses) on the ssle of fuel o) and adjustments thereto estimated %o De incurred
during the Forecast Period: ‘
Plus: the estimated payments to others during the Forecast Period for water
used 1n the Utility's hydroelectric production;

{Continuea)
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PREL IMINARY STATEMENT

, (Continyed)
B. ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Cont'd.)

S. CALCULATION OF THE AVERACE ADJUSTMENT RATE: (Cont'd.)

h. Plus: the escimated fair value of electric anergy produced during precommercia)
testing of any generating facilicy,

o Le3s:r nine percent of the sum of 5(a) through S(h) above:

« Plusr an adfustment €0 reflect 97 percent of the revenus requi rement associatec

with excess fuel ofl inventory estimated for the Forecast Period;
Plus: the estimated amount to be recovered durd ng the Forecast Period pursuant (N}
%o the Diablo Canyon Settlement Agresment, s descrided n part 6.5. below, (N}
The net of 5(4) though S{k) above shall be allocated to the sales subjeet o (%))
this ECAC provisfon during the Forecast Perfod 1n the manner set forth Sn term
6({J) delow; (T)
Plus: 97 percent of the sum of 1/24 of the CPUC jurisdictionalized fuel (T
011 {nventory (FOI) write=down amount on January 1, 1987 o be amortized curd ng
the forscast period. .
Plus: 97 percent of the sum of the monthly interest on the average belance in (T)
the FOI weite=down ECAC subaccount 4t a rste equal %o 1/17 of the balancing
4ccount {nterest rate during the forecsst pertod.
Plus: any estimated debit balance (or less any eatimated credit dalance) fn the (T)
Energy Cost Adjustment Account as of the Revision Qate, sajustec 2o amoerzize
Aych Dalance over the appropriate peried;
the net of items 5(7) through 5(0) above, increased to provide for Franchise fees (T)
‘and UncolTectible Accounts Experae, shall be afvides by the Forecast Periog
kilowatt=nours of applicable jurisdictional sales.*

6. CENERCY COST ADJUSTMENT ACCOUNT: PCLE shal) maincatn an Energy Cost Adjustment (T
Account. Entries shall be made to this account at the end of sach mONth as £011ows:
4. A dedit entry equal to 9T percent of the algedratc sum of the 10110wing {tems:
(1) The actual cost of gas used to generate electricity for off=system salen ag
the biTifag price (excluding markup and OLM), the remaining gas used o
generate electricity at the C=55 gas ratw, 011, and COal™ ysed for the m
genaration of electricity during the month, such cost to include uncerlifz
and facilities peyments to fus) of1 supplfers and 91 percent of any gains
or losses from fuel of1 sales;
Plus: The actual costs of purchased electric and Qeothermal ang other
3team energy, such Cost to include purchases from Cogenerators and Swall .
Power Producers, during the month;
Less: the amount of revenue, excluding 0&M at the contract rate, billed
during the month for of f=1ystem sales.
Plus: The actual costs of transmissfon of electricity by others
(wheeling), excluding nonvariable payments for conti nuing transmission
services;
PYua: The recorded fuel expense during the month associated with fuel
receipts in payment for electric service;

{Continued)
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PREL M INARY. STATEMENT

(Conttnyed)
8. ENERCY COST ADJUSTMENT CLAUSE [ECAC) (Cont’d.)

A. ENERQY COST ADJUSTMENT ACCOUNT: (Cont’d.)

) Plus: The carrying costs on fuel ofl in inventory st the rate ecual to
1/12 of the interest rate on banker's acceptances (top=rated, three months)
for the previous month as publfahed 1n the Federa) Reserve Statistical
Relesse, €.13, or 1t3 successor publication appiied £o 6.307 mi114on
barrels at 314.19 per barrel;

(6) Plus: Payments to others for water used in PCAE's hydroelectric
production;

(7} Plus: The fair value of electric anergy produced during precommercial
tosting of any generating facitity.

A credit entry equal to the amount of revenve billed durd ng, the month under <he

Adjustment Rates excluding the allowance for Franchise Fees and Uncollectible

Accounts Expense;

A debiT entry equal to 91 percent of the product of 1/12 of the bal ancing

4CCOUNt Interest rate and the recorded inventory level 1n excess of

6.107 m{1190on barrels at 314,19 per Darrel.

A debit entry equal to 91 percent of the product of 1/12 of the balancing

ACCOUNT INterest rate and the difference between the sverage inventory value par

bareal ang 316,70 multipliad Dy the aumber of barraly 1A invantory,

A gabit entry aqual to 91 parcent of 1/26 of the CPUC furisdictionalizag "0/

writa=down amount on Jenuery 1, 1987,

A debit entry equal t0 91 percent of the interest ¢n the average of the balance

in the FOI write=down £CAC subaccount at the beginning of the month snd the

balance 4t the end of the month at a rate equal to 1712 of the ECAC bdalancing

AcCOUNt {nterert rate.

A dedit entry equal to the amount allowed o recover the costs of owning and

operating the Disblo Canyon Nuclear Power Plant as specified in the

Diabio Canyon Settlement Agreement. This debit, whether computed 1n accordance

with (1) or . (2) below, shall exclude the allowance for Franchise Feer and

Uncollectible Accounts Expense and shall not be less chan zero,

{1) This amount s3hall be computed as:

(a) the net generation from Diablo Canyon during the month multiplied by
the price in effect as defined In Paragraphs 3, 4, and 5§ of the
Diablo Canyon Settiement Agreement;

(b) minua the amount of the Dfablo Canyon Basic Revenue Requirement
defined {n Paragragh 7 of the Diablo. Canyon Settlement Agreement,
included in PCLE's Base Revenuve Amount, described in part D of the
Preliminary Statement, recorded in PCLE's Electric Revenue Adjustment
Account for the month. {N}

PCLE shall record at the end of the calendar yosr an adjuatment to this

Energy Cost Adjustment Accouns, 1f NOCoRsAry, Such That the cumulative

amount Fecorded Tor the calendar year shall be the greater of (8) the

mount, whigh would result 17 this COMPULATION were made based s0laly on the
annual net generstion from Diablo Canynn minus the snnual Diaplo Canyon

Basic Revenue Requirement, or {b) zero.

(Concinues)
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PRELIMINARY STATEMENT

. (Continued)
8. ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Cont'e.)

6. ENERCY COST ADJUSTMENT ACCOUNT: (Comt'd.}

{2) 1t PCLE has notified the Commission that the floor proviafon of Paragrapn & (N)
of the Dfablo Canyon Settliement Agrewment Mas Deen nvoked, the ameunt of
this debit snall be computed as:

(a) the net generation from Dfablo Canyon (both generating ynits) during
the month had the plant operated at the Capacity Tactors set forch 1A
Paragraph 98 of the Dfablo Canyon Settlement Agreemens,, muitiplieg py
the prices 1n affent as defined {n Paragrapns 3, 4, ang 5 of tha
Riatlo Canyon Latrlement Agresmenc;
minus the amount of the Diablo Canyon Basia Revenue Requirement,
detined 1n Paraqraph 7 of the D1abls Canyon Settlement Agreement,
facluded in PCAL's Base Revenue Amount, described ¢n part D of the
Preliminary Statement, recorded {n PCAE's Electric Revenye Adjustment
Account for the month.
he A credit entry equal to the amount computed in part 11.b. below, reflecting
repayment of revenues which may be received by PCAE pursuant £o the floor
provisions (Paragraph 9) of the Diablo Canyon Settlement Agresment.

A dedit or credit entry to adjust, {f necessary, the total energy COsts to be

recovered through the Annyal Energy Rate due to variations 1n met generation

from Diablo Canyon, pursuant to Paragraph 8 of the Diable Canyon Settlemenc

Agreement. This entry shall be made 4t the end of the AER Forecast Period and

shall be a debfc 1f Diablo Canyon net generation during The period was less than

the adopted forecast and 4 ¢redit 1f the net germeration was greater than the
4dopted forecast. This entry shall be computed a3 the product of the

Jurisgictional factor adopted for the forecast period times 9 percent of the

product of the average utility=electricity=generation gaa rate adopted for the

Forecast Period times the system average heat rate adopted for the Forecast

Pericd times the di fference between. the recorded net generation from

Diablo Canyon and the estimated net generation from Diablo Canyon previously

adopted for the Forecaat Period,

The components of the formula deacrided above will be determined in sach [ {1

application,

% 1e Intendad that this agoount reflect only the balandes %o be emoreized by

fates for sales 10 which this Energy Cont Adjustment Clause aplies, For che

purpose of determining entries to the Energy Cost Adjustment Account,

teems 6(a), 6(c), 6(d), 6(g}, 6(h), and 6(1), above, in any month shall be

pro-rated to applfcadle jurixdictional energy sales* by the ratfe of such

Jurisdictions) energy sales snd energy sales under Federal Energy Regulatory

Commispion juriadiction,” excluding sales associeted with any off=gystem

transactions 1n 6(a)(2) and in 6{a)(4) above..

(Conzinued)
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PREL IMINARY STATEMENT

(Continyed)
ENERCY COST ADJUSTMENT CLAUSE (ECAC) (Cont'd.)

6. ENERCY COST ADJUSTMENT ACCOUNT: (Cont'd.)

ke A debit encry egual to Interest on the average of the balance in this account at (T)
the beginning of the month and the balince 1n this eccount after entries 6(a)
through 6(1) above, and adfusted as stated in 6(j) above, {f the average balsnce {7)
is debit (crecit entry, {f the averaQe balence 13 credit), at » rate equal o
1/12 of the {nterest rate on Commercial Paper (3 montha) for the previous monyn
#s published in the Federal Reserve Statistica) Relesse, C.13. Shoulg
publication of the interest rate on thrae=month Commercial Paper pe
giscontinued, interest will 30 accrue at the rate of 1/12 of the previous
mOALh'3 Interest rate on Commercial Paper, which moat closely approximates the
rate that was dfscontinued, and which s published fn the Federal Reserve
Statistical Release, C.13, or 1ts succesaor publication.
The balance in this account fs subject o annua) adfustment to implement the (M
Carnings Limigation Provision, set fOrth in item 10 Helow. Ary BUCN adjustment
shall 1nglude one=nalf ‘year's interent ot The annusl aversge 0f Zhe LILIA ALY
intarest races applicsdle to this agoount,

7. ANNUAL ENERCY RATE (AER): Tha AER sha)) be determined as follows:
4. Nine percent 0f the net of J.e. Through 5.0, above;
b. Plus: nine percent of the sum 0f 1/2% of the FOI writa=gown amount £o be
amortized during the forecast perdod:

{Continyed)
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PREL IMINARY STATEMENT

(Continued)
8. ENERCY COST ADJUSTMENT CLAUSE (ECAC) {Contta.,) 4

Ce Plus: nine percent of the asum of the monthly fnterest on the aversqe batence in
the FOI writesdown ECAC subeccount at a rate equal £o 1/12 of the ECAC balancing
ACCOUNT {nterest rate during the forecast period. '

The net of 7.a. through 7.c. adove shall be allocated o the sales subject vo
the ECAC provision during the Forecast Period in the manner set forth in term 6.g,
#hove ang increased %o provide for Franchise Fees and Uncollectidle Accounta Expense,
8hall be divided by totsl sales during the Forecast Period.

TIME AND MANNER OF FILING: PCAE small fiTe an aoplication for aythority. 2o place
1nto effect revised Adjustment Rates with the California Public UiTities Commiasion
on or before April 27 of each yesr with Fespect To the August ! Reviaion Date and
December 3 of sach yesr with respect to the February 1 Revision Date. Each sueh
ﬂ‘H?q shall be accompanied by 8, report which shows the darivation of the rate to de
applied.

ANNUAL REVIEW OF REASONABLENESS: In conjunction with the f11fng for the Avguat 1
Reviston Date, PCAE aNell f1le with the Commission on Apri) 7 of each year, 3 repore
on the reaionsdleness of recorded fuel ang energy Costs eny Other energye

related costs in¢lydadle im the Energy Coat AQjustment Account during the
twelve-month period ending Jenvary 31 of each year,

T0. EARNINGS LIMITATION PROVISION:

¢. PURPOSE: The purposs of the Earmings Limitation Provisfon {3 to place 2
Timitation on the amount of pretax earnings variations whi ¢h the UtiTity may
exporience due to ynforecast snergy cost changes.

QEFINITIONS:

(1) CAPITAL RATIO FOR COMMON EOUITY: The Capital Ratio for Common Equity fs
the rete adopted fn the Commiasfon's most recent genarsl rate decision with
respect to PCLE, applicable for the Record Pertod, which reflects the
common equity component of the capital structure.

RATE BASE: The Rate Bese {s the averago Cal{fornis Jurfsdictionsl rate

base adopted by the Commiasion {n the most recent qeneral rate cecistions ,
with respect to PCLE, applicable for the Record Period, sdjusted to reflect
any changes {n rate base adopted by the Commissfon {n other decisions thet
aftfeCt rate Dasw.

-

RECORD PERIO0: The Record Per{od 13 the 12 calendar monen poriéd ending on
July 31 of esch ywar.

(Continueq) °
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PREL IMINARY STATEMENT

{Continued)
E. ENERQY COST ADJUSTMENT CLAUSE (Conc'a.)
10, EARNINCS LIMITATION PROVISION: - (Cont'd.)
c. EARNINGS LIMIT: The Earnings Limit shall be calculated as follows:

| ® RB x CRae x 0.0740, wherer | = Earnings Limit, RE = Rate Base, CR
75 for Common Equity, and 0.0740 = the 140 besfs point cap

Capital Rat

G-

veriations 1n pre=tax return on common *quity adopted by the Commission in

Decision No. B83=08-048.

EARNINGS LIMITATION AMOUNT: PCLE shall calculate annually the Earnings
Limitation Amount o De fncludedin the ECAC Balanci NG Account, This amount

shall be determined from the following calaulationss

(1) Nine percent of the CPUC furfsdictional recorded total fue) and purchased
powor costs and other energy-related costs applicadle for in¢lusfon n the
AER during the Record Period, including the adjustment described in {tem

6(4) above;

Lesa: the amount of revenue billed during the Record Period under the AER,

noT including the allomance associated with Franchise Feas amg
Uncollectible Accounts Expense;

1?7 the net of Items 10(d) (1) and 10(d)(2) above i3 o positive amount, i=
shall be reduced by the Earnings Limft. If ends calculattion produces o
positive amount, such amount shall be the Earnings Limitation Amount %o be
debited to tne Energy Coat Adjustment Account. |f This caleularion

produces a negative amount, no entry shall De made to the Energy

Coast

AdJustment Account. If the net of items 10(d)(1) and 10(d)(2) above {3 a

negative amount, 1T shall be incressed by the Earnings Limig.

17 this

calculation produces & negative amount, such amount shall be the Earnings
Limitation Amount to be credited %o the Energy Cost Adjustment Account, If
this calculation produces & positive amount, no entry shall be made to the

Energy Coat Adjustment Account.

1. PCIE shall maintain a2 memorandum account that will accumulate any revenues received
by PCAE pursuant to the floor proviaion (Paragraph 9) of the Diatlo Canyon Sectlemenrt
Agreement ang any amounta of such revemues returned To ratepayers, |f PCLE notifies
the Commisaion that the 1100, provisions have Deen invoked, entries to the account

shell be made 4t the end of each calencar yoar as 10)lows;

above, not be less than zero.

4. A creait equal to the amount by which the f100r revenue debited to the Energy
Cost Adjustment ACCOUNT, PUFRUBNG €O PArt 6.g.(2) above, exceeds the smoyunt that
would have been detited to the Energy Cost Adfustment Account pursuant to
part 6.9.(1), above, basad on net generation from the Diablo Canyon Power Plant
during the year, excluding the limitation that the computation In part 6.¢.(1),

Ny

(Continued)
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. PREL IMINARY STATEMENT

{Continved ).

B. ENERCY COST ADJUSTMENT CLAUSE (Cont'd.)

1. (Cont'e,)

B. A debit equal to one=haif of the net generation at the Diable Canyon Power Ptant (N)
that 12 1n excess of net generation at & 60-percent capacity factor myltiplfed
by the price effective for the year as apecified in Paragraphs 3, &, and 5 of
the Diablo Canyon Settlement Agreement. This computed amount {3 the mintmum
that must be debited to the memorandum account. PCALE hes the option of deniging
4 larger amount. The amount of this dedit shall be Timited, 11 necessary, to
that emount required to bring the net palance in this memorandym account to
Iero. .

A cregit equal to the interest on the average of the balance in this memorandum
#CCOUNT 4T the Deginning and at the end of the year, computed at the 1 nterest
rate on 1Q0~yesr single A utfifcy bonds an Tisted 1n the last 13sue of Moody's
Bond Survey published {n the year in which the fYoor provision s invoked.

PCLE s3hal) credit the Emergy Cost Adjustment Account with an smount equal to the
debft described in part 17.b,., above. This credit 1s the rapayment of revenyes
recoived by PCLE oursuans €0 the floor provisfon of the Clable Conyon Settlement
Agreement, ' :

'Excopc (a) for sales for which payment 13 made 1n fuel. Sales under Feders! Energy Regulatory (L)
Commission jurisdiction, where used herein, shall be 4dfusted by multiplying such seles by the
ratio of California jurisdictional sales (excluding the Toregoing exceptions) as a fraction
systam qeneration 107 such sales %0 Paders! juriedistional sales s » 17087408 41 bystom
yanarasisn 147 sush sales, -

. lm&-u:hui‘lma fuml raceipts in payment for alegtrig servige,
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. APPENDIX E

Table 1=1

Comparison of Performance Based Pricing With
Traditional Cost of Service Ratemaking '

Nominal $ Millions

Performance Based Pricing Traditional
Fixed Escalating Total Cost of Service
Payment Payment Paynment Ratemaking

(1) (2) (3) , (4)

1585 $311 $3ll
1986 637 637
1987 656 656
1988 $174 $573w 747 707
1989 346 569 815 730
1990 346 634 980 2306
1992 346 707 1053 . 2316
1592 346 789 1134 + 2318
1993 346 879 1225 2319
1994 346 959 1304 2288
1995 346 957 1343 1366
1996 346 1037 1383 1376
. 1997 346 1080 1426 1393
1958 346 1124 1470 1412
1999 346 1170 1516 1442
2000 346 1218 1564 1463
2001 346 1268 1614 1489
2002 346 1320 1666 1529
2003 346 1374 1720 1588
2004 346 1431 1776 1628
2005 346 2489 183s 1710
2006 346 1550 1896 1760
2007 346 1624 1960 1826
2008 346 1680 2026 1901
2009 346 ‘1749 2095 1984
2010 346 1821 2166 2078
2012 346 1895 22410 2184
2012 346 1973 2319 2305
2013 346 2054 2400 ' 2448
2014 346 2138 2484 2624
2015 233 1502 1735 2596
2016 34 230 264 2084
1985 NPV at 1ll.5% $10,042 $12,601
' ~10,041

* NPV Difference $2,560
- T ]

. » Includes DCAA payment for lst half of 1588.

¢

(END OF APPENDIX E)
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. APPENDIX F

Tahle 1-2

Comparison of Performance Based Pricing With
Traditional Cost of Service Ratemaking
1985 Present Value $ Millions

. Traditional Cost of Sarvice
Terformance Based Pricing Ratemaking, Incl. Cumulative
Fixed Escalating Total DCAA Amortization Differenc
Payment Payment Paynent
() (2) (3) (4) (S)
19€5 $311 . $31) 50
1986 ) 571 571 0
1987 . 527 527 o}
1988 $126 $413 539 510 ' -29
1889 224 368 592 4732 , =148
1950 201 368 569 1338 621
1991 180 368 548 1205 -279
.52 16l 368 E25 1083 822
1523 5 368 5. 2289
1994 360 490 “E65%
1995 336 452 ' 2667
1956 313 418 ‘ 2665
1997 292 386 ‘ : 2656
1998 273 357 2641
1959 255 330 2625
2000 238 306 3 2606
2001 222 283 2584
2002 207 262 2562
2003 194 242 : 0844
2004 181 225 2525
2005 ' 169 208 2511
2006 158 193 : 2497
2007 147 179 2485
2008 137 166 S 2475
2009 ‘ . 128 154 2466
2010 120 143 2461
2011 112 132 ' 2457
2012 104 123 T 2457
2013 97 114 2459
2014 . . : Sl 106 : . 2465
2015 57 66 2498
2016 8 9 : 2560

Total 1985 NPV @11.5% $10,042 $12,601

(END OF APPENDIX F)
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APPENDIX G
Page 1

1)

REVENUE REQUIREMENT REVISIONS AND ACCOUNT ADJUSTMENTS
Pacific Gas and Electric Company
Diakloe Canyon

1. vision it] v i rem

Revenues herein are on a CPUC-jurisdictional basis, including
franchise fees and uncollectibles (FF&U), except where noted.
Diablo Canyon revenue revisions will be incorporated into the
revenue requirement used to set rates in PGLE’s curxent ECAC
proceeding (A.88-04-020 and A.88-04-057).

A. Rase Enerqy Rate

Change to Base Revenue Amount:
Amount Source
(s million)
$ (201.600) Exclude Diablo Canyon noninvestment Tariff Sheet
expenses from Base Revenue Amount 10539-E
and base rates.
(12.141) Exclude Diableo Canyon administrative Ex. 515, p. 49
and general exponsos from Base
Rovenue Amount and base rates.
+ 216.943 Basic Revenue Requirement. 1/ ‘Rev. workpapexrs
dated 12/12/8%

3.202 Total
L1/ Calculated at 11.04% rate of return (13.00% return on equity).

B. Enexqgy Cost Adiustment Clause (ECAC)

(1) Exclusion of nuclear fuel expenses in D.88~-12-040
= $(99.791) million x 0.91 x 0.9774 x 1.00774
= $(89.444) million.

(2) Calculation of Diablo Canyon energy purchase cost:
In PG&E’s current ECAC case the adopted level of Diablo Canyon
generation for the August 1, 1988 - July 31, 1989 forecast period
is based on a 67% full cycle capacity factor, 18 month cycle
length, 12 week refueling outage and 146 gWh generation loss
during ramp-up at the start of each fuel ¢ycle. Durxing the ECAC
forecaszt period there is one refueling oQutage forecast for Unit
2, but during calendar 1989 the one refueling outage will be for
Unit 1. That change to ECAC forecast generation is made here.
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Operat;ng cycle capacity factor

= [(1.5 x 365) / ((1.5 x 365) - (12 x 7))] x 67 = 79.14%.
Unit 1 capacity = 1073 MW; Unit 2 capacxty = 1087 MW.
Calendar 1989 generation |

= [(1073 x (365 ~ ;l§4xk7))%9;4(30876x 365)] / 1000

= 13,116.6 gWh.
Calendar 1989 Diablo energy price

= 0.0315 fixed + 0.05185 escalating = $0.08335 per xWh.

Calendar 1989 Diablo Canyon energy purchase cost

= 13,116.6 million x $0.08335 x 0.9774 ECAC juris. factor

= $1,068.561 million.

(2) Independent Safety Committee revenue requirement

= $500,000 x (0.08335 / 0.078) x 1.00774 / 1,000,000
first year = escalation FF&U

= $0.538 million.

"Change to ECAC revenue requirement:

Item
($ millieon)
$ (89.444) Exclude nuclear fuel expenses. Calculation above
1,068.561 Enexgy purchase cost. Calculation above
(216.943) . Ex¢clude Basic Revenue Requirement. Base Enexqgy Rate
Independent Safety Committee. Calculation above

s 762 712 Total




A.84-06-014, A.85-08-025 ALJ/RAB/fs/pdsw~

APPENDIX G
Page 3

C. Annual Eperqgv Rate (AER)

Exclusion of nuclear.fuel from AER revenue reéuirement
= $(99.791) million x 0.09 x 0.9774 x 1.00774
= 5(8.846) millien.
D. DRiablo Canvon Adiustment Clause (RCAC)

Revenue requirement will be reduced from the present
$472.856 million to zero.

E. Summary of Changes to Revenue Requirement

Amount Rate Element

{$ million)

$ 3.202 Base Energy Rate
762.712 ECAC rate
. (8.846) AER

+ (472.856) DCAC rate

$ 284.212

These changes are relative to previously authorized
revenues, not present rate revenues. For this reason, revenue
changes may differ slightly from revenue changes reported fox
rate design purposes in connection with PG&E’s current ECAC case.
Adopted revenues are not affected.

2. in m

Recembex 31, 1289

Account adjustments herein are on a CPUC-jurisdictional
basis, identified as including or excluding FF&U as appropzriate.
Note that the ERAM account and AER revenue requirement include
FF&U, but the ECAC and DCAC accounts do not. Individual account
adjustments for interest charges are not shown, but PGLE should
incorporate interest charges in Lts calculation of the net
adjustment, including interest st the LCAC agcount rate oOn AER
revenues billed to customers.

The intent of the adjustments is to compute a single ECAC
account entry to reflect revenue impacts on PGSE as if the
settlement were effective July 1, 1988. Many of the calculations
are only illustrative, awaiting availability of recoxded data.

.
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A. ERAM Account

For the July 1 - December 31, 1988 period the ERAM
account balance must be adjusted to exclude debits for
noninvestment expenses and administrative and general expenses,
and to include debits for the Basic Revenue Requirement.

(1) Debits to the ERAM account are recorded by using the
monthly distribution factors shown on Tariff Sheet 10143-E:
July o 0.091 October 0.082
August 0.092 November  0.080
: September 0.090 December 0.082.
The total for six months is 0.517.

(2) Annual revenue requirement £or noninvestment
expenses is $201.600 million, including FF&aU, per Tariff Sheet
10535-E. Stipulated annual administrative and general expenses
embedded in the Base Revenue Amount are $12.141 million, alseo
including FF&U, per Ex. 515, p. 49.

(3) The CPUC-~durisdictional Basic Revenue Requirement
for 1988 is $110.929 million, which must be multiplied by two to
be put on an annual basis. The amount is from Ex. 515, Tab Hl.

(4) Net ERAM account adiustment
» 0.517 x [- $201.600 - $12.241 + (2 x $110.929)] million
= $ 4.196 million, including FF&U.

This calculation does not require updating for recorded data.

B. ECAC Account

The ECAC account balance must be reduced to exclude
nuclear fuel expenses, increased for Diablo Canyon energy
purchase costs, and reduced to exclude the Basic Revenue
Requirement.

(1) Nuclear fuel adjustments will equal recorded monthly
ECAC account entries, not recorded total expenses. The account
entries are equal to recorded expenses times the monthly recorded
ECAC jurisdictional factors times the authorized ECAC fraction.
The ECAC-fraction is 0.91 from July 1 to September 21, 1988 and
1.00 thereafter, due to the suspension of PG&E’s AER ordered by
0.88-09-036. The adjustment excludes FF&U.
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(2) Monthly Diablo Canyon energy purchase costs will be
the recorded net generation by the plant times the recorded
monthly ECAC jurisdictional factors times 7.8 cents per kWh.
This adjustment includes FF&U, as confixrmed by the settlement
proponents at the October 12, 1988 Technical Meeting.

(3) The six month adjustment fox the Basic Revenue
Requirement exactly offsets the ERAM account adjustment f£or that
factor, including FF&V, and is:

= 0.517 x 2 x $(110.929) million
= $(114.701) million.
C. Annual Energv Rate

The general approach for this adjustment is to calculate
the fraction of AER revenue requirement that is due to nuclear
fuel, then multiply that fraction by billed AER revenues for the
adjustment period July 1 - September 21, 1988. This adjustment
requires recorded billing data from PGLE and includes FF&U.

The nuclear fuel fraction of AER revenues is calculated
from the adopted revenues in Appendix B to D.87-11-019, which was
in effect for the entire adjustment period. From that decision,
the AER allocation of energy expenses is $134,573,000, of which
nuclear fuel is 9% of $114,562,000. Therxefore the nuclear fuel
fraction is:

= 0.09 x $114,562,000 / $134,573,000 = 0.0766.

The net AER adjustment, including FF&U, will be 0.0766 times
billed AER revenues for the July 1 - Septembexr 21, 1988 period.

D. Riaklo Canvon Adiustment Clause

This rate element will be terminated by the settlement.
The DCAC account books jurisdictional revenues, excluding FF&U,
but the DCAC rates include FF&U. - Therefore the net adjustment
will be the DCAC billed revenues for July 1 - December 31, 1988
period, and it will include FF&U. ' o
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E. Summaxy of Adjustments

Amount ($ million)

Including Excluding Rate Element
FF&U

2/ Base Energy Rate (ERAM)

3/ Nuclear fuel
4 2/ Diablo Canyon energy purchase
(114.701) 2/ Basic Revenue Requirement
[subtotal) [subtotal) Subtotal ECAC adjustment

/ 2/ AER
- %/ 2/ DCAC

[total] [total) Total

Amount to be determined by application of FF&U factor of
1.00774 to amount in other column. Multiply or divide as
appropriate.

Amount calculated from recorded nuclear fuel expenses.
Amount calculated from recorded plant generation.

Amount calculated from billed revenues.

The net adjustment to the ECAC account will be the total
in the second column of this table. Rates.to refund or amortize
this amount shall be set in subsequent ECAC proceed;ngs, over a
period not to exceed three years.

F. Advige Filing

PG&E shall make the net adjustment to the ECAC account as
300n as the necessary data are availakle, but no later than
January 31, 1989. PGEE shall so notify the Commissjon and all
parties to this proceeding by advice filing within 30 days of the
date of the adjustment. The advice filing shall include work

papers to dexrive all amounts in the manner shown above, including
interest charges. . ‘
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3. Taxiff Sheet Revisions

The tariff sheets in Exhibit 53,303 modify the tariff sheets
attached to the Implementing Agreement. They in turn should be
revised to include the Diablo Incremental Energy Rate ( RPIER) in
the annual AER adjustment formula.

(END OF APPENDIX G)
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COMPLIANCE REQUIREMENTS
Pacific Gas and Electric Company
Diable Canyon

1. Repoxting

pacific Gas and Electric Company (PG&E) shall annually file
with the Director of the Commission Advisory and Compliance
Division (or its successor) a Diablo Canyon Compliance Report,
which shall include all information shown below. The report
shall be due March 31 of each year, commencing in 1989 through
the year after both plant units are retired or abandoned.

For purposes of the report, the “historical" format requires
annusl reporting of data from the previous calendar year and all
prior years, commencing with commercial operation dates of each
plant unit, preferably in the form of tables to Le updated sach
year. "Event" or "one time" formats require reporting events or
data from only the previous or current year, without showing
prioxr year data. All calendar year 1988 data should also be
separated into periods before and after July 1, 1988, the
effective date of the settlement pricing provisions.

This appendix shows minimum reporting rxequirements. PGLE may
reoxganize the data or revise the actual report formats as
convenient.

2. Exedugtion

All production data shall be in the historical format through
the end of the previous year, showing unit by unit data and
summaxry data for both units where those summaries have meaning.

A. Cycle information

(1). Cycle number:;

(2) Refueling dates
a. Beginning of refueling outage,
b. Start of next fuel cycle or date of abandonment

or retirement;

Refueling outage duration (days):
All other outages ¢f zero net production at either
unit lasting 15 days or longer; report dates,
durations, and brief descriptions of causes and
remedies.
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B. Energy production, showing production during summer peak
pricing periods (as defined by the Settlement Agreement), nonpeak
pericds, and annual totals.

( Recorded gross gwh;

( Recorded net gWh;

{ Adopted net gWh in ECAC forecast; show data for each
ECAC period in the year and annual total. Note the
basis for the ECAC forecast: operating or full
cycle capacity factor, cycle duration, refueling
outage duration, ramp-up losses, etc.

C. Recorded capacity factors, both full cycle and operating
cycle. Note data compiled for incomplete fuel cycles.

(1) Annuval;

(2) Since start of cycle, even if refueling outage has
not yet begun.

Qff-system sales of Diable Canyon energy to regular non-

jurisdictional customers and due to hydre spill
¢onditions.

3. Consumer Price Index (CPX)

For the one previous year and the current year only, report
annual values and & increases from the last year. Show dates
when CPI values are reported, adopted, or made effective.

A. CPIl forecast in ECAC proceeding.

B. First report of recorded annual CPI data.

€. All adjustments prior to deadline for use in pricing.

D. Later adjustments too late for use in pricing formula.

Bricing. Use historical format through the current year.

Price as forecast in ECAC proceeding.

Price ultimately applicable for the year.

CPI values ultimately applied to pricing formula.

CPI % increase from last year.
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5. Revepues. Use historical format except where noted.
A. Basic¢ Revenue Requirement through the currxent yeax.

(1) Annual values;

(2) Current year results of operation (on one time
basis), showing authorized rate of return and return
on equity; in 1989 report also repoxt the 1988
results of operation. -

B. ECAC forecast revenue requirement (excluding Independent
Safety Committee) for each ECAC forecast period in the year, and
weighted average. Show dates and applicable jurisdictional
factors through the most recent forecast pexiod.

C. Diablo Incremental Energy Rate (DIER) as adopted in ECAC
proceedings, through the current year. Show proxy value in 1589
report.

D. Recorded ECAC debits for pricing formula revenues.

(1) Monthly entries for previous year only
a. expense debits excluding interest charges;
b. Jjurisdictional factor for that month;
¢. applicable interest rate.

Mintorical basis data
a. annual total debits excluding intereost charges;

b. annual weighted average (by number of days) of
monthly interest rates;
¢. annual weighted average jurisdictional factor.

E. Independent Safety Committee. Use histoxical format.

(1) Maximum revenue requirement using CPI forecast in,
ECAC proceeding; _ .

(2) Maximum revenue requirement ultimately applicable
for the year; .

(3) Annual recorded expenses.

6. Annual AER Adjustment
A. One time basis for previous year.
Formula inputs;

(1)
(2) Data sourxces;
(3) Caleculation of amount.




A.84-06-014, A.85-08-025 ALJ/RAB/fs/pds»w

APPENDIX H
Page 4

B. Annual adjustment amount, in historical format, noting
sign convention. '

7. Eleox Payments
A. Historical record of specified capacity factor.

B. Historical record of key floor payment activities with
dates and notes on whether automatic or elective.

(1) Invoking of trigger;
(2) Floor Payment Memorandum Account (FPMA) repayments.

C. Event format report of floor payment activities relating
to previous year production excluding interest charges.

1 Dates;

2) Calculation of floor payment amount;

3) Agtach copies of letters invoking elective or
explaining automatic triggers Or repayments.

D. Historical record of annual FPMA transactions. Note if
automatic or elective.

Account debits from floor payment triggers;
Repayments; :
Interest rate for each payment;

Interest charges for each payment;

Account balance.

8. Abandonment ACCOUDtS

A. Historical format report ¢f annual account transactions
showing capital additions on a total plant basis and the none
equity share account entries. Note jurisdictional basis.

Annual entries;

Intexest rate;

Intexest charges;

Account balance; :

For previous year only, show the lasis and
computation of the non-equity share of capital
additions;

B. For previous year only, show CPUC authorized non-Diable
capital structure, including capitel ratios, costs, weighted.
¢osts, and total.
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S. Menthly General Ordex 65 Reports

PG&E shall continue to file the monthly financial statements
required by G.0. 65, showing the following information.

A. Income statement and balance sheet for total company
operations.

B. Income statement and balance sheet segregated among non=-
Diable Canyon opexations (CPUC jurisdictional), Diablo Canyon
operations, and other non-jurisdictional operations, which when
combined equal total company operations.

C. Rate of return on non-Diablo Canyon operations, Diablo
Canyon operations, and other non-jurisdictional operations.

'D. Monthly allocation between non-Diablo Canyon and Diablo
Canyon for the following:

) Transactions affecting long term debt accounts.

) Transactions affecting preferred stock accounts.
)
)

Transactions affecting common stock accounts.
Transactions affecting retained earnings accounts.

(END OF APPENDIX H)
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Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE/GTAQE OF CALIFORNIA

/

¢
S

Application of Pacific Gas and
Electric Company, for Auvthorization
to Establish a Rate Adjustment
Procedure for Its Diablo Canyon
Nuclear Power Plant; to Increase .
Its Electric Rates to Reflect the ///

I/'

Application 84-06-014
(Filed June 6, 1584:
amended December 21, 1984)

Costs ¢of Owning, Operating,
Maintaining and Eventually
Decommissioning Units 1 and 2 of the
Plant; and to Reduce Electric Rates
Under Its Energy Cost Adjustment’
Clause and Annual Energy Rate to
Reflect Decreased Fuel Expens3s.

And Related Matters. //

/

¥
4
}

!
ORDER DENYING APPLICATION FOR REHEARING
OF DECISION (D.) 88-12-083 FILED BY
TOWARY UXILITY RATE NORMALXZATION

Application 85-08-025
(Filed August 12, 1985)

e e "l Nt T el e Nt Nl Nt el Tl Nl N Nl N N

Application;{for rehearing of Decision (D.) 88-12-083

have been filed by william M. Bennett and Toward Utility Rate
Normalization (TURN)./ On Maxch 8, 1989, we.denied wWilliam
Bennett’s application in Decision No. 89-03-022. We indicated at
that time that we were still considering the merits of TURN’s
allegations and would rule on that application at a later date.
We have now reviewed each and every allegation of errxor
raised in TURN':Jgpplication and have concluded that sufficient

grounds for rehearing have not been shown. However, upon further
reflection, we

¢ determined that the decision requires
modification. ‘
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THEREFORE, IT IS HEREBY ORDERED:
1) The following sentence is substituted for the second
sentence in the second paragraph on page 2 and the first sentence
on page 3:

“This assumption is based on/our belief that
substantial evidence has been presented which
supports the theory that Diablo Canyon will
opexate over the long term at a capacity
factor similar to the average operational
capacity realized by other large scale
nuclear power plants in/the United States."

2) The following sentence i substitﬁted on page 3 for the
second sentence in the fourth full paragraph:

"However, after carez;lly weighing the
evidence presented we have concluded that the
settlement is in the public interest today
and will remain so/for its future. Assuming
that the settlement does remain in the public
interest for the rnext 28 years, we expect
future commissions will uphold and implement
it, as they would/ any of our decisions.”

3) The words "reasonable in light of the whole record,
congistent with law, and" jare added to the last part of the
sentence in the third paragraph on page 8 before the words "in
the public interest."” The following citation is added after that
sentence: " (Rule 51.l(e)Y.)"

4) The citetion "Dugjenne LGN Cou V. faxomch (1988) __
U.8., ___, 102 L.Ed.2d 645, 662-663, 108 S.Ct. 1105;" is added to
the citations in the last sentence in the first paragraph on page
53 before the citation [o gublic vtilities Code $463(a).

5) Footnote 13 is deleted.

6) The following Iaégﬁage is added following the second
sentence in the first full paragraph on page 54:

"As set forth above, this policy extends to
cases involving rate setting in utility
matters.”
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THEREFORE, IT IS HEREBY ORDERED:
1) The following sentence is substituted foyp/the second
sentence in the second paragraph on page 2 and/the first sentence
on page 3:

"This assumption is based on oyl belief that
substantial evidence has been presented which
supports the theory that Diablo Canyon will
operate oOver the long term a capacity
factor similar to the averyge operational
capacity realized by othey large scale
nuclear power plants in s¢he United States.*

2) The following sentence is/substituted on page 3 for the
second sentence in the fourth full paragraph:

"However, after cayefully weighing the
evidence presented we have concluded that the
settlement is in /the public interest today
and will remain S0 for its future. Assuming
that the settlefient does remain in the public
interest for t)le next 28 years, we expect
future commisgions will uphold and implement
it, as they wbuld any of our traditional
ratebasing decisions.”

3) The words "reAsonable in light of the whole record,
consistent with law/, and” are added to the last part of the
sentence in the third paragraph on page 8 before the words "in
the public interest." The following citation is added after that

51.1(e).)"
ion "Ruquesne Light Co, v. RBaxasch (1588) __
Vibo s L B@.20 646, GE=66E0, )08 £.C6. 10057 4w adned 1o
the citations/in the last sentence in the first paragraph on page
53 before thg citation to Public Utilities Code §463(a).

S) Footnpte 13 is deleted.

6) The following language is added following the second
sentence ig the first full paragraph on page 54:

"As set foxth above, this policy extends to
cases involving rate setting in utility
matters.” . . S
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*A number of other states, as well as the
Federal Energy Regulatory Commission (FERC)
have approved of the use of settlements and
stipulations in utility re latOf{’mauteru.
(8o o.q., Re NAino Mile RoO.AL NuCleat.
Genernating Facility (N.Y. 1986) 78 PUR4th 23,
appe! in . . V. .
Sexvice Commission (N.Y. April 15, 1987); Re
Potom W .. (D.C. 1987) 81
PUR4Th 587; i i m £
Indiana, Inc. (Ind. 1986) 72 PUR4th 660; Re_
Cingi ] i . (Oh¥o 1985)
71 PUR4th 140; United States v. Public

'

7) The third sentence in the first‘fﬁll paragraph on page 54
is deleted and replaced with the follawing:

£
“Furthermore, the settlement procedures
utilized in thie proceeding coincide with the
settloment procedures in class action ‘
litigation."”

. 8) The feollowing language is‘inserted after the first full
paragraph on page 57:

"Notwithstanding the jsimilarities between our
settlement procedures and those employed in
class action litigatiion, our settlement rules
are even more closely analogous to the
FERC’s. Fox instanée,’ our rules, like the
FERC’s, provide thqk/mhe agreement must be
approved by the Commission. (Rules 51.7 and
51.8; see also, 18/C.F.R. § 385.602(g)(3),
(h) (iv),(i). Further, ouxr rules on
settlement and stipulations provide for the
protection of alllpaxties’ due process
rights. (S0e Rulp 5] et seq.) Under our
rules, all parties must be served with notice
of a proposed seftlement or stipulation and
.parties contestijg a proposed gettlement or
stipulation are provided a 30 day period for
filing comments fontesting all or part ¢f the
proposal. (Rulep 5i.2, 51.3 and 51.4.)
Thereafter, parties have 15 days within which
to file and serve™on all parties, replies to
the comments. (Jd.) Besfore the parties o a'
settlement or stipulation sign the agreement,
these parties must convene "at least one

3
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"A number of other states, as well as the
Fedoral Energy Regulatory Commimsion (FERC)
have approved of the use of mettloments and
stipulations in utility regulatory mattexs
(See e.g., Re _Nine Mile Point Nuclear
QQAauuahstnsaiasx (N.Y. 1986) 78 PUR4tH 23,

appeal ng sub. nom. Kessell wv. Publi
eXViGe -mm1'~1-n Y. April 1 1997); Re_
Potomic Electric Power gg (D.C. 1987) 81
PUR41:h 587 Re PUD L = onpagy o
IBQAQ_Q‘_LJ;_ (Ind. 1986) 72 PUR4t) 660; Re_.
Cinginnati Gas and Electric Co. (#hio 1985)
71 PUR4th 140; Q_;;gﬁ_g;g;gg v. ¥ubli

= m n O 1 i

Columbia (D.C. 1983) e 3d 825,77

7) The thixd sentenc¢e in the firsy full paragraph on page 54
is deleted and replaced with the following:

"Furthermore, the settlofment proceduxes
utilized in this proceelling coincide with the
settlement procecdures An c¢lass action

. litigation."”

8) The following language/ is inserted after the first full
paragraph on page 57:

"Notwithstanding the similarities between our
settlement progedures and those employed in
class action Jitigation, our settlement rules
are even mor¢/ closely analogous to the
FERC’s. For/instance, our rules, like the
FERC's, profide that the agreement must be
approved by the Commission. (Rules 51.7 and
51.8; see/also, 18 C.F.R. § 385.602(g)(3),
(M) (iv),(A).) Further, our rules on
settlemefit and stipulat;ona provide for the
protection of all parties’ due process
rights (See Rule 51 et seg.) Under our
rules / all parties must be served with notice
of a proposed settlement or stipulation and
partdes contesting a proposed settlement or
stipulation axe provided a 30 day pexiod for
fiYing comments contesting all or part of the
prbposal. (Rules 51. 2, 51.3 and 51.4.)
Therecafter, parties have 15 days within which
¢ file and serve on all parties, rxeplies to
he comments. (JId.) Before the parties to a
settlement or stipulation sign the agreement,
thoze parties must convene "at least one
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conference with notice and opportunity to
participate provided to all parties for the
purpose of discussing stipulations or
settlements in a given proceeding. Written
notice of the date, time and place shall be
furnished at least seven (7) days in advance
to all parties to the proceeding.” (Rule
51.1(p).) 3

"When a settlement or stipulation ﬂé
contested on any material fact by/any party,
the Commission will schedule a hearing on the
contested issue(s) as soon as possible after
the close of the comment period. (Rule
5l.6(a).) Parties to the prgposed settlement
ox stipulation are required to provide at
least one witness to testify concerning the
contested issues and to undergo Cross-
examination by the contesting parties. (Id.)
The contesting parties are also provided an
opportunity to present evidence and testimony
on the contested issuesa/ (Xd.) Where the
isgue contested is one ¢f law or on an
immaterial fact, the parties may submit
briefs to the Commission if no hearing is
held. (Rule 56.1(b).)/ Moreover, “[t]o
ensure that the process of considering
stipulations and settlements is in the public
interest, opportunity may also be provided
for additional prehearing conferences and any
other procedure deemed reasonable to develop
the record on which/the Commission will base
its decision.” (Id.) All of these
procedures and more were employed in this
proceeding.” / ‘

]

9) The last partiai sentence in the second full paragraph on
page 60 beginning with the/words "And we” is deleted.
10) The second full paragraph on page 61 °'is modified to state:

"The above language regarding the impact of
this decision on future Commissions is
consistent with the position taken by the
FERC, and its Jorders which extend into the
future, and presents no c¢onflict with the
provisions of] the Public Utilities Code."
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conference with notice and opportunity to
participate provided to all parties for the
purpose of discussing stipulations ox
settlements in a given proceeding. Writte
notice of the date, time and place shall bé
furnished at least seven (7) days in advdnce
to all parties to the proceeding." (R
51.1(b).)"

"When a settlement or stipulation

contested on any material fact by

the Commission will schedule a heé

contested issue(s) as soon as :

the close of the comment periog

51.6(a).) Parties to the prog

or stipulation are required Yo provide at
least one witness to testify concerning the
contested issues and to undergo cross-
examination by the contesfing parties. (Id.)
The contesting parties afe also provided an
opportunity té present gvidence and testimony
on the contested issuesb (Id.) Where the

parties may submit
briefs to the CommiSsion if no hearing is
held. (Rule 56.1(H).) Moreover, "[t]0
ensure that the ptocess of considering
stipulations and/settlements is in the public
interest, opporfunity may also be provided
for additional/prehearing conferences and any
other procedure deemed reasonable to develop
the record oy which the Commission will base
its decisiop.* (Id.) All of these
procedures /and more were employed in this
proceeding. "

9) The last partial sentence in the second full paragraph on
page 60 beginning with the words "And we" is deleted.
10) The secofid full paragraph on page 61 is modified to state:

nsistent with the position taken by the
FERC, and its orders which extend into the
future, and presents no conflict with the
provisions of the Public Utilities Code."

ihe second and third sentences in the first fﬁll paragraph
¢ 63 axe deleted and replaced with the following:
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11) The second and third sentences in the first full paragraph
on page 63 are deleted and replaced with the following:

*In some areas it is easy, e.g. the price for
electricity through 1994; in othex areas it
is less certain, e.g. determining the effect
of Diablo Canyon on PG&E’s rate of return;
but we can at least recount the factors we
have considered in our public interest
determination.” .

12) The second sentence of the thirQ/;ull paragraph on page 65
is deleted.

13) The fourth full paragraph oé/page 72 is modified by adding
the following sentence to the begipning of the paragraph:

/
*As discussed gupra, due process was accorded
to all parties in this proceeding.”

14) The following sentence /is added to the end of the last
paragraph on page 73:

*Therefore, the ALJ’s denial of the motions
filed by the Redwood Alliance was propex.”

15) The following is added at the end of the thirxd full
paragraph on page 74 after the citation:

*Moreover, no/showing was ever made that the
Attorney General’s testimony was necessary or
would provide the parties with any relevant
information they could not otherwise, through
less burdensome means, receive. The Attorney
General was not present at any of the
settlement negotiations but had authorized a
Special Assistant Attorney General to
_represent him throughout all settlement
negotiations. The Assistant Attorney General
did testify [and was subject tO Cross-
examination. Thus, testimony by the Attorney
General himself was unnecessary and the ALJ
ruled correctly.” o
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"In some areas it is easy, €.g., the price
for electricity through 1994; in other area
it is less cerxtain, e.g., determining the
effect of Diablo Canyon on PG&E’s rate of
return; but we can at least recount the
factors we have considered in our public
interest determination.”

12) The second sentence of the third full/paragraph on page 65
is deleted.

13) The fourth full paragraph on page/’2 is modified by adding
the following sentence to the beginning/of the paragraph:

“Ags discussed gsupra, due process was accorded
to all parties in this prgceeding."

14) The following sentence is/added to the end of the last
paragraph on page 73:

"Therefore, the ALJ's denial of the motions
filed by the Redwobd Alliance was proper."

15) The following is afdded at the end ¢of the third full
paragraph on page 74 aftkr the citation:

"Moxreover, showing was ever made that the
Attorney eral’s testimony was ne¢essary oOr
would provAde the parties with any relevant
informatign they could not otherwise, through
less burgensome means, receive. The Attorney
General /was not present at any ©f the
settlepent negotiations but had authorized a
Specigl Assistant Attorney General to
represtent him throughout all settlement
negoriations. The Assistant Attorney General
did/testify and was subject to cross-
exymination. Thus, testimony by the Attorney

eral himself was unnecessary and the ALJ
rfiled correctly."

P

following footnote is added at the top of page 75,
the citation:

“The final version of settlement rule 51.9 -
adopted in D.88-09-060 is consistent with the
proposed rule cited above.”
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16% The following footnote is added at the bottom of page 74,
following the citation:

"The final version of settlement rule 51.9,
adopted in D.88-09-060 is consistent with/the
proposed rule c¢ited above."

17) The followiné sentence is added to the beginning of the
last paragraph on page 75:

*"All parties tc this proceeding received due
process of the law.” /

18) The words "PG&E gave" are added to the first sentences of
the third and fourth full paragraphs o?/page 79 after the words
“reason” and before the woxds "for". J/

19) The words "PG&E believes thagf are added at the beginning
of the first sentenc¢e in the secoanfull paragraph on page 80.

20) The words "PG&E realized thﬁt" are added at the beginning
of the first sentence of the third full paragraph on page 80. The
word "it® is substituted for the/word “PGSE" in the middle of
that sentence. /

2]1) The woxrds "PG&E concede:’that" are added <to the beginning
of the first sentence in the fourth full paragraph on page 80.

22) The words "PG&E believes that” are added to the beginning
of the first sentence in the/%irst full paragraph on page 8l. The
word "it” is substituted foq the term "PG&E" in the middle of
that sentence. /

23) The words "PG4E witnesses testified that” are added to the
beginning of the first sentence in the first full paragraph on

page 82. /

24) The woxds "PG&E beyﬁeves that it is in its best interest”
are substituted for the words "It is in PG4E’s best interest” in
the beginning of the firsthentence of the fourth full paragraph

on page 83.
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17) The following sentence is added to the beginning of Lhe
last paragraph on page 75:

"All parties to this proceeding received d
process of the law.”

18) The woxds "PG&E gave" are added to the fipht sentences of
the third and fourth full paragraphs on page 79 after the words
"reason” and before the words "for“. :

19) The words "PG&E believes that” are added at the beginning
of the first sentence in the second full paragraph on page 80.

20) The words "PG&E realized that" aré added at the beginning
of the first sentence of the third ful) paragraph on page 80. The
word "it" is substituted for the woxrd/ "PG&E" in the middle of
that sentence.

21) The words "PG&4E concedes that” are added to the beginning
of the first sentence in the foufth full paragraph on page 80.

22) The worxds "PG&E believey that" are added to the beginning
of the first sentence in the first full paragraph on page 81.

23) The words "PG&E witngSses testified that" are added to the
beginning of the first senfence in the first full paragraph on
page 82.

24) The words "PG&E Yelieves that it is in its best intexest”
are substituted for the words "It is in PG&E’s best interxest” in
the beginning of the/first sentence of the fourth full paragraph
on page 83.

25) The words 'Mr. Maneatis testified that" are added to the
beginning of the/first sentence on the second full paragraph on
Page B84.

26) The woxds "Mr. Long noted that" are added to the beginning
of the first /sentence of the fourth full paragraph on page 85.

27) The poxds "Mr. Ahern believes that" are added to the
beginning £f the first sentence of the second full paragraph on
Page 85.
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25) The words "Mr. Maneatis testified that) are added to the
beginning of the first sentence on the second full paragraph on
Page 84.

26) The words "Mr. Long noted that" are added to the beginning
of the first sentence of the fourth full/paragraph on page 85.

27) The words "Mr. Ahern believes thAt" are added to the
beginning of the first sentence of the/ second full paragraph on
Page 89. .

28) The words "according to Mr. Ahern” are added in the first
sentence in the thirxd full paragrap 9n page 89 after the word
~settlement” and before the word "Asv.

29) The words "In the DRA‘’s op nfgn" are added to the
beginning of the firxst sentence f/the fourth full paragraph on
page 90.

30) The woxds "Pursuant to t e settlement agreement" are added
at the beginning of the first entence in the second full
paragraph on page Sl.

3l) The words "Mr. Ahern offered" are added to the beginning
of the first sentence in the/fhixd full parxagraph on page 51, and
the word "to" is added in t.h first sentence after the word

"comparisons-.

32) The words "As Mr. Ahgrn testified," are added to the
beginning ¢f the first seﬂt nce in the thizrd full paragraph on
Page 92.

33) The words "accordin to Mr. DeBerry," are added to the
first sentence in the f;r full paragraph on page 94 after the
word "states,"” and before the word "some".

34) The woxds “"Mr. ee rry testified that" are added in the
first sentenc¢e in the se ond full paragraph on page 94, after the
word “"unusual,” and beﬁore the word "studies-.

35) The words "Mr. fDeBerry noted that" are added at the
beginning of the f;rsf sentence in the third full paragraph on

page 94. {
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28) The words "according to Mr. Ahern" are added in the fir
sentence in the third full paragraph on pege 89 after the woxd
"settlement* and before the. word "is".

29) The words "In the DRA’sS opinion” are added to th
beginning of the first sentence of the fourth full papdgraph on
page S50.

30) The words "Pursuant to the settlement agreghment” arxe added
at the beginning of the first sentence in the sg¢tond full
paragraph on page S1.

31) The words "Mr. Ahern offered" are adgéd to the beginning
of the first sentence in the third full pafagraph on page 91, and
the word "to” is added in the first sentgnce after the word
"comparisons”.

32) The words “As Mr. Ahern testifded," are added to the
beginning ¢f the first sentence in Yhe third full paragraph on
Page 92.

33) The words “accoxding to Mf. DeBerry," are added to the
first sentence in the first fu)l paragraph on page 94 after the
word "states, " and before the/word "some”.

34) The words "Mr. DeBeryy testified that" are added in the
first sentence in the second full paragraph on page 94, after the
word "unusual," and befoye the word "studies”,

35) The words "Mx. DEBerxry noted that" are added at the
beginning of the firsy sentence in the third full paragraph on
page S4.

36) The woxds “Mt. DeBerry testified that" are added to the
beginning of the first sentence in the second paragraph on page
95. -

37) The words ~the Opponents contend that” are added after the
words "under fhe scheme,” in the fourth sentence in the second
paragraph or/page 129.

38) The/first full paragraph on page 130 is modified to read: .

"We have previously discussed the issue of
our authority to bind future Commissions. As
we stated earlier, although we have
specifically held that we ¢annot bind the
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36) The words "Mr. DeBerry testified that" are added to the
beginning of the first sentence in the second paragraph on page
9s.

37) The words "the QOpponents contend that" is added at the
beginning of the fourth sentence in the second paragraph on page
129.

38) The first full paragraph on page 130 is modified to read:

"We have previously discussed/éhe issue of

oux authority to bind future/Commimsions. As
we stated earlier, althougl/we have
specifically held that we cannot bind the
actions of a future Commisgsion, we do intend
that all future Commissions give all possible
consideration to the fact that this
settlement has been approved based upon the
expectations and reasonable reliance of the
parties and this Commission that all of its
terms will remain in ‘effect for the full term
of the agreement. [

This position is fully consistent with the
provisions of the Public Utilities Code,
requiring the Commission to ensure that rates
charged by a public utility are just and
reasonable. Based upon & careful analysis of
the evidence of record, we find that the
rates resulting from the settlement agreement
are reasonable. ! We specifically recognize
the great benefit to the ratepaﬁe:s of the
shift of operating risks from the ratepayers
to the company. Under traditional ratemaking
methodology, the ratepayers would have to pay
for Diablo Canyon regardless of its
production.”

39) The following lﬁhguage is supstituted for the last
paragraph on page 135 and first paragraph on page 136:

."Paragraph 8D provides that the operation of
Diablo Canyon is exempt from reasonableness
reviews by th€ Commission. The opponents of
the settlement perceive this provision as an
abdication of the Commission’s duty to fix
just and reasonable rates for PGSE. We
reject this contention. We see no present
conflict between this Agreement and oux
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actions of a future Commission, we do intend
that all future Commissions give all possib
consideration to the fact that this
settlement has been approved based upon
expectations and reascnable reliance of ALhe
parties and this Commission that all of its
terms will remain in effect for the f{ll term
of the agreement.

This position is fully consistent

provisions of the Public Utiliti

requiring the Commission to ensyre that rates
charged by a public utility ar¢ just and
reasonable. Based upon a cargful analysis of
the evidence of record, we f£ind that the
rates resulting from the se¥tlement agreement
are reascnable. We specifically recognize
the great benefit to the fatepayers of the
shift of operating risks/from the ratepayers
to the company. Undexr ALAraditional ratemaking
methodology, the ratepédyers would have to pay
for Diablo Canyon regérdless of its
production.”

. 39) The following language is substituted for the last
paragraph on page 135 and Airst full paragraph on page 136:

“Paragraph 8D/provides that the operation of
; is exempt from reasonableness
reviews by fhe Commission. The opponents of
the settlepient perceive this provision as an
abdicatiod of the Commission’s duty to fix

just and/reasonable rates for PG&E. We
reject Lhis contention. We see no present
conflift between this Agreement and our
statufory responsibility to ensure just and
reapynable raver.,"” .

In/Balancing the evidence of record, the
rotes resulting from the prices set in the
greement over the duration of the Agreement,
ppear to be just and reasonable.
Furthermore, we have already acknowledged
that we cannot kind future Commissions. The
Commission retains the authority to regulate
in furtherance ¢f our constitutional and
statutory obligation.

Therefore, we conclude that in adopting and

approving the settlement, there is no
abdication of our duty to fix just and

8
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statutory responsibility to ensure just and
reasonable rates."

In balancing the evidence of recoxd, the
rates resulting from the prices set in the
Agreement over the duration of the Agreement,
appear to be just and reasonable.
Furthermore, we have already acknowledged
that we cannot bind future Commissions. IXf
changed circumstances in the futuxe make
these rates appear to be unreasonable, the
Commission retains the authority to regulate
in furtherance of our constitutional and
statutory obligation.

Therefore, we conclude that in adopting and
approving the settlement, there is no
abdication of our duty /£o fix just and
reasonable rates. We do, however, expect
that future Commissiods will abide by all
terms of the settlemgnt, unless in doing so,
it would compromise the responsibili:g of the
Commission %o ensure/ just and reasonable
rates." ‘

. 40) The following language is substituted for the first full
paragraph on page 152:

"Although we cannot bind future Commissions,
we do expect that future Commissions will
abide by the terms of the settlement, as long
as such action %p in compliance with
applicable law.

41) The woxd "would” in the last partial sentence on page 156
is modified to read "couyd”. .
42) The third paragraph on page 161 is modified to state:
]

"A major factgr for the proponents of the
sottlement in/seeking to resolve this
proceeding through a settlement is the
‘avoidance of gthe risk of litigation. For the
reasons discussed at length above, we believe
both PGSE and the DRA faced a risk in
bringing their cases to trial. As a means
of reasonably balancing the risk between
ratepayers and shareholders, we reaffixrm the
reasonableness of the assumption that Diable -
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reasonable xates. We do, however, expect
that future Commissions will abide by all
texms of the settlement, and uphold the
decision as we would any traditional
ratebasing decision, unless in doing so,
would compromise the responsibility of ALhe
Commission under the Constitution and ‘
Utilities Code."

40) The following language is substituted/for the first full
paragraph on page 152:

"We cannot bind future Commissions; however,
we do expect that future Compissions will
abide by the terms of the settlement, and
uphold the decision as they would any
decision, including those/based on
traditional ratebasing, #s long as such
action is in compliance/rith applicable law."”

4l) The word "would" in the Aast partial sentence on page 156
is modified to read "could".
. 42) The third paragraph page 161 is modified to state:

"A majoxr factor/for the proponents of the
settlement in geeking to resolve this
proceeding thydugh a settlement is the
avoidance of /the risk of litigation. For the
reasons disgussed at length above, we believe
both PGSE gnd the DRA faced a risk in
bringing gheir cases to trial. As a means
of reasoyably balancing the risk between
ratepaygrs and shareholders, we reaffirm the
reasongbleness of the settlement.*

43) paragraph beginning on page 164 and continuing to
page 165 is deleted and the following language substituted:

e recognize that the settlement entails a
ong-term (28 year) treatment of the costs
associated with Diable. However, so does
traditional rxatebasing. Both approaches
create a payment stream through which the
utility recovers its investment in a power
plant over the projected useful life of the
plant. Under traditional ratebasing, we
approximate the reasconable value of the plant
to ratepayers by establishing the amount of
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Canyon will operate at an average capacity
factor of 58%."

43) The last paragraph beginning on page 164 and continuing to
page 165 is deleted and the following language substituted:

“We are ¢f the opinion that PGLE does not
believe the equivalent disallowance is $2
billion. PG&E has agreed to the arithmetic,
not the assumptions. If PG&E thought that it
was giving up the equivalent of $2 billion in
rate base, prudence would dictate that it
negotiate a $2 billion rate base reduction
and keep the plant in rate base; let the
ratepayer retain the risks of downtime,
inflation, cost overruns, capital additions,
NRC requlations etc. Its acceptance of the
settlement signifies to us that it believes
it can operate the plant at moxre than a 73%
capacity factor as reasonable costs/for the
term of the agreement. And it believes it
can operate the plant safely. //F

. 44) The first full paragraph on page 165 is modified to state:

"The DRA and the AG, while admitting that
good performance by PG&E is possible, think
otherwise and expect the equivalent _
disallowance to be greater than $2 billion.
We find that the weight of the evidence
supports the assumption of /an approximate $2
billion equivalent disallowance. We also
find that the settlement is in the public
interest because it shifts the risk of
operation from the ratepayers to PG&E. This
shift in risk is the most significant benefit
gained by the ratepayexs.'’

45) The following language is added to the last sentence in
the first partial paragraph on page 166, beginning on line 9:

‘*but it is this risk of significant outages
that reduces the capacity factor and makes
the assumption of a 58? capacity factor
reasonable.” ' l . :
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utility expenditure that was prudent. Under
. the settlement, we approximate the reasonable
value of the plant to ratepayers by
establishing a performance criterion. The
settlement results in the shift of operatiAg
risks from ratepayers to the utility.
think both approaches are fully compati
with sound ratemaking principles, and j
context of Diablo, the rxisk-shifting
of the settlement makes it the more
approach from the standpoint of rat¢payers.
We are convinced that the performapce-based
approach created in the settlement is a just
and reasonable method for valuing Diablo. As
the United States Supreme Court/has recently
affirmed, utility regulators aye not limited
to 2 mingle ratemaking method/ but are fres
Lo adopt Other methods am apyropriate €6
particular circumstances. Lgh
Co., supra, 102 L.Ed.2d at /662-663.)

44) 7The first full paragraph on/page 165 is modified to state:

“The DRA and the AG, ile admitting that
good performance by PGAE is possible, expect
the equivalent disallowance to be greater
than $2 billion. Wg find that the weight of
the evidence suppofts the assumption of an
approximate $2 biYlion equivalent
disallowance. W¢ also find that the
settlement is iy the public interest because
it shifts the yisk of operation from the
ratepayers to /G&E. This shift in risk is
the most significant benefit gained by the
ratepayers. "

45) The following language is added to the end of the last
sentence in the fiyst partial paragraph on page 166:

is this risk of significant outages
that yYeduces the capacity factor and makes
the ¥ssumption of a 58% capacity factoer
reasonable.

rst sentence in the second full paragraph on page
ified to state: :

"A review of the testimony, highlights the
dispute surrounding the adoption of a 58%
capacity factor."
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46) The first sentence in the second full paragraph on page
166 is modified to state:

*A review of the testimony, highlights the
dispute surrounding the adoption of a 58%
capacity factor."

47) The first full paragraph on page 168 is modified to read:

K
"The 58% capacity factor estimate is based on
averages of nuclear plants, some that operate
most better than average and some that
operate much worse. The opponents to the
settlement contend that none have operated’
for 30 years, at most 15 years for a
comparably sized plant, that none of the
analysts made a specific analysis of Diablo
Canyon taking into account that it has been
the most closely inspected plant ever
constructed, and that none considered the
views of the managers of the PGLE as to how
well the plant is expected to operate. We
have not ignored those factors.
Nevertheless, because the experts are
unanimous, and because ¢f the importance we
attach to shifting the operating risks from
the ratepayers to the company and the high
risk of unscheduled outages, we accept the
$8% capacity factor of the DRA and the AG as
as reasonable basis to compute the equivalent
disallowance. ;

Despite the evidence to the contrary, we f£ind
that reliance on the nation~-wide industry
average for comparable’ prices is reasonable.
Such an average is more persuasive evidence
than the current high capacity factor of the
plant, because it takes into account the high
risk of significant unscheduled ocutages. We
will therefore adopt the testimony ¢f the
expert witnesses supporting a 58% capacity
factor." ;

48) Thé first full paragraphﬁon page 174 is modified to state:
}

"Added to the real dohlar savings are the
intangible benefits of freeing professional
staff of the Commissi?n for other projects.”
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47) The first full paragraph on page 168 is modified to read:

"The 58% capacity factor estimate is based on
averages of nuclear plants, some thag/bperate
much better than average and some that
operate much worse. The opponents Lo the
settlement contend that none have fperated
for 30 years, at most 15 years for a
comparably sized plant, that noge of the
analysts made a specific analygis of Diablo
Canyon taking into account thet it has been
the most closely inspected gyhnt ever
constructed, and that none ¢onsidered the
views of the managers of tie PGLE as to how
well the plant is expected to operate. We
have not ignored those factors. In face,
this is not the first time we have relied on
national historial averages. (See e.g.,
D.86=77-004; where we /directed the utilities
TO use national averadges when a particular
plant has a short operating history, for
purposes of Standaxd Offer #4.) In addition,
because the weight/of the evidence supports a
58% capacity factdr and because of the
importance we atfach to shifting the
operating risks/from the ratepayers to the
company and the high risk of unscheduled
outages, we accept the 58% capacity factor of
the DRA and the AG as a reasonable basis to
compute the fequivalent disallowance.

Despite the evidence to the contrary, we find
that reliasnce on the nation-wide industry
average for comparable prices is reasonable.
Such an javerage is more persuasive evidence
than the current high capacity factor of the
plant,/because it takes into account the high
risk ¢f significant unecheduled outages. Wwe
will Aherefore adopt the testimony of the
gxpext witnesses supporting a 58% capacity
acfor.”

48) The fYrst full paragraph on page 174 is deleted.
49) The fhird sentence of the last paragraph on page 182 is
modified Lo state:

"Our discussion of the two alleged
CONSLruction errors was net to determine ,
whether they had or had not occurred, but to

11
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49) The third sentence of the lagt paragraph on page 182 is

modified to state:

*Qur discussion ¢f the two alleged
construction exrors was not to determine
whether they had or had not ¢c¢curred, but to

determine if there was any merit in the
contention that they had occurred and to
evaluate the potential risks for’ both parties

if they had occurred.® @//
last sentence in the

50) The following is added after the

first partial paragraph on page 183: J/
/‘

*This supports the reasonaﬁ&eness of the
settlement in view of the substantial
litigation risks to both sides if the case
were tried on its nmerits.”

51) The first paragraph under Finding of Fact on page 182 is
H

modified to state: j
4

*In ocur findings regarding the adequacy of

the settlement we have made specific findings
on all material issues/ We do not believe it
necessary to make separate findings on every
paragraph in the Settlement Agreement and the

Implementing Agreement:

52) The word "would" in the first full sentence on page 185 in

{
Finding of Fact No. 4 is modified to xead "could".
53) The word "would" in the t?ird sentence in Finding of Fact

No. 5 on page 185 is modified tojread "could".
S54) Finding of Fact No. 5A is{added to state:

*There are substantial {litigation risks to
both the DRA and PG&E in going t¢ hearings on
these issues and it is Yreasonable to approve

‘a settlement which apprépriately balances the
risk to both parties.”

IT IS FURTHER ORDERED:
Rehearing of Decision No

. herein, is denied.

/88-12-0‘83, as modified

‘.
”

’
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determine if there was any merit in the
contention that they had o¢curred and to
evaluate the potential risks for both parties
if they had occurxed.”

50) The following is added after the last se ence in the
first partial paragraph on page 183:

"This supports the reasonableness Of the
settlement in view of the substaptial
litigation risks to both sides and
corrxesponding risk to the ratepdyers, if the
case were tried on its meritgir Litigation
risk directly translates int¢/ financial risk
to be borne between ratepayers and
shareholders. "

51) The first paragraph under Fimding of Fact on page 182 is
modified to state:

"In our findings regarding the adequacy of
the settlement we have made specific findings
on all material issues. We do not helieve it
necessary to make separate findings on every
paragraph in the Settlement Agreement and the
Implémenting Agreement.

S2) The word "would" in the first full sentence on page 185 in
Finding of Fact No. 4 is/modified to read “"could".

53) The woxd "would"!in the third sentence in Finding of Fact
No. 5 on page 185 is modified to read “"¢ould".

54) Finding of Ffft No. 5A is added to state:

"Therxe aré substantial litigation risks to
both the/ DRA and PG&E, and corresponding
risks to the ratepayers, in going to hearings
on these issues and it is reasonable to
approve a settlement which appropriately
balances this risk."

’

/
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The Executive Director shall cause a corrected decision
to be published in this proceeding, incorporating the changes

ordered above.
This order is effective today.
DATED: at S Francisce, California.
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IT IS FURTHER ORDERED: . /
Rehearing of Decision No. 88-12-083, as modifded

herein, is denied.

The Executive Director shall cause a corrected decision
to be published in this proceeding, incorporating the changes
ordered above. | -

This oxder is effective today. &

Dated MARR22 1989, at San/Francisco, California.

G. MITCHELYL WILX.
President
FREDERICK R. DUDA
STANLEY W. BULETT
JOHEN' B. QOHANIAN
Commissioners

Cbmmissioner Patxicia Eckert,
present but not participating




