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Decision 8'9-04-050 April 12, 1989 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE, STATE OF CALIFORNIA 
I ' 

Application of San Luis Transportation,) 
Inc.. elba EZ, Come .... EZ· Go - Marin for ) 
interim and permanent authority t~ ) 
operate a door-to-door demand - ) 
responsive and scheduled ground ) 
transportation service between San ) 
Francisco-' Airport,., and points in Marin ) 
County, East of White's Hill, and ) 
South of Marinwood. ) 

-------------------------------, 

®OOU~~]L~~ 
Application 88-06-022 
(Filed,June 1&', 1988) 

On June 16" 1988,. applicant, San Luis Transportation, 
Inc., also known as EZ Come •. EZ Go - Marin, filed' an application 
for interim or permanent authority to operate an on call van 
service from parts of Marin County to San Francisco International 
Airport (SFO). 

Notice of this application appeared on the Commission's 
Daily Calendar on June 20, 1988. 

On July 1, 1988, Marin Airporter (Marin) protested this 
application alleging it would duplicate existing service, cause 
Marin to loose credibility in providing service, dilute passenger 
traffic and threaten its revenues., Marin also alleged that 
applicant had not established a public need or fitness to operate 
the' proposed service and that the application was void of proposed 
operation information. Marin requested a hearing to address these 
issues. 

On July 15, 1988, Santa Rosa Airporter, Inc. (Santa Rosa) 
protested the application alleging there was no public need, for the 
proposed' service and' requested a hearing to examine this issue. 
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Applicant responded to each protest. Applicant alleged 
that no harm would occur if this service was institutedp Applicant 
alleged that Santa Rosa had no interest in the application because 
its service area was 30 miles north of applicant's proposed service 
area. Applicant alleged that Santa Rosa had not divulged an 
ownership interest in Marin implying collusion of protestants •. 
Applicant alleged its· van service was different from Santa Rosa's 
scheduled service with different markets. Applicant requestea that 
the protests be denied and no delay occur in its proposed start-up 
date of Christmas, 1985. 

Marin replied that the application description of 
departures labelled "as directed'" were ambiguous and that similar 
operations in the past had led to public confusion and 
dissatisfaction. Marin alleged that applicant's desired start-up 
by Christmas was no reason to ignore certification requirements. 

On July 20, 19'5S·, the Commission Transportation Division 
(staff) notified all parties of its participation in this 
application. Staff alleged that clari£1cation was. needed of 
applicant's balance sheet, proposed service to' SFO, proposed 
methods of operation and proposed use of charter operations. 

Subsequently, applicant amended the application to delete 
scheduled' service ana to add provisions for access for wheelchair 
passengers. 

A prehearing conference was held on August 17, 1988 where 
it was ruled that a hearing would be held due to' the protests 
regarding fitness and staff's unanswered questions about financing 
and operations. At this prehearing conference" applicant alleged 
that an emergency existed which justified the grant of interim . 
authority. According to applicant, the San FranciSCO-Airport 
Commiss.ion would. imminently approve parking regulations precluding 
applicant from obtaining parking space at San Fra.ncisco 
International Airport (SFO) in the- future.. The assigned 
Administrative Law Judge' (ALJ) ruled that applicant file a written 
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motion seeking emergency interim authority, with supporting 
documents by August 29-, 198,8: and that protestants and staff 
respond by september 8, 198'8. At the request of Santa.· Rosa, 
hearing time was reserved on October 19, 1988: for applicant to 
present witnesses on the issue of the alleged emergency. The 
October 19' hearing date was later vacated at applicant'S request. 

A further prehearing conference was held on October 27, 
19aar At that time, applicant's motion for emergency interim 
authority was denied because no witnesses, fact~ or argument 
regarcl'ing the alleged emergency had been presented. 

Hearings on applicant's ease in chief were held on 
October 27 and 28:, 19'88:. Near the end of applicant's testimony, 
staff moved for a continuance so that applicant could provide 
additional information on financing and control of the company. 
During the course of the hearing applicant represented that its 
finance witness Mr. Evans, had just died in a ear crash. 

Applicant opposed a continuance. Protestants moved to 
dismiss- the application due to its al"IIbiguities and uncertainties" 
or in the alternative, to continue the matter until a revised 
application was- filed. ,Applicant completed presentation of its 
ease and opposed dismissal and renewed its request for interim 
authority_ The hearing was adjourned to a date to be set in the 
future. 

On October 3·1, 19 a8, applicant wrote a lette:r :requesting 
that the pending motions to dismiss :be denied and a continUAnce 
granted until the staff reviewed applicant's proposed operations. 

On November 17, 1988, the assigned ALJ issued a :ruling 
informing the parties that she had' talked with Mr. EVAns, the 
finance witness for applicant·, who· had' Allegedly died.. The. ruling 
concluded,that this-misrepresentation of facts· must be weighed' with 
the evidence in dec.idinq the Application, and parties' motions. The 

- 3 -



t 

• 

'" 

A.S9-06-022 ALJ/PAB/ltq"'''' 

assigned ALJ ruled that the matter would ~ su~mitted based on the 
record unless within 15 days staff or protestants requested further " 
hearings. 

On November 22, 1999, applicant's president, 
Mr., McDonnell, wrote a letter to the assigned ALJ explaining 
that a recent med.i.cal test showect a 40\ hearing loss in his left 
ear. According to Mr. McDonnell, it was this alleged hearing loss 
which caused him to misunderstand the telephone call from Mr. Evans 
secretary concerning the witness' whereabouts. Mr. McDonnell 
asserted that he was unaware that Mr. Evans was actually alive 
until he received a phone call from Mr. Evans subsequent to the 
latter's- conversation with the assigned' ALJ .. 

NovemJ:>er 22 and 30, 1989, Marin and Santa Rosa, 
respectively, indicated in writing that no further hearings were 
desired anc. agreed to' su:bmit the matter on applicant'S showing and' 
protestant~; oral motions to dismiss. The staff filed no request 
for further hearings • 

On March 3, 1989, pursuant to the Commission's Rules of 
Practice and Procedure, Article 19, the Proposed' Decision was
mailed to all parties participating in this proceeding. No 
comments on the Proposed Decision have' been filed.. " 

IX. AppliS;l.lnt' s Md!mCe 

At the hearing, Mr. McDonnell presented applicant'S 
evidence. Applicant is a duly authorized California corporation 
which has had no operating company for approximately five years. 
However, applicant has retained its status as a corporation by 
paying its corporate fees. The corporation has no equipment or 
facilities but has approximately $1,600 in equity. 

F:a:oxn e.pproximately 1972 to 1982, applicant operateci' taxi, 
sightseeing, tour, and public transportation services in 'San Luis 
Obispo, Pismo Beach., Arroyo Grande, Santa Barbara,. and Central 
Coast cities,. On June 2, 198:9,. applicant'S president,.' Patrick D. 
Linington, changeci' his- name to Patrick J>. McDonnell,. (Exh... 4, 
Attachment B.) 
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Transit vans were' frequently loaded to capacity, so that customers 
complained about the length of time to pick up or drop off nine' 
passengers. 

Applicant estimates the proposed service will cost $3~7 
million annually to operate, with $1.2 million needed for start-up. 
(Exh. 8 and 10.) Applicant is uncertain whether equipment will be 
leased or purchased and whether operations will be conducted by 
applicant or a contractor. Applicant's estimated annual.., expenses 
are based upon the service being operated ~y applicant as, the 
general partner. (Exh. 8.) There is no partnership agreement. 
Applicant's fleet acquisition and other start-up costs are »ased 
upon contracting the operation of the service to Dave Systems 
(Dave). (Exh. 9 and 10.) Applicant's estimated cost per service 
hour is $250.5,0. The ,estimated revenue per service hour is $36. 

Dave operates six. publicly funded transportation sys.tems 
and one airport Shuttle service in the state~ Dave can provide 
drivers, vehicles and workers' compensation insurance, maintenance 
personnel, and supervision of applicant's proposed daily 
operations. Robert J. Wilson, vice president of Dave, testified 
that his company is willing to enter into an operations contract 
with applicant but agreed that the negotiations were preliminary. 
He was, not aware that any contract estimates for,Dave's services 
had' been prepared for applicant; however, he was confident that a 
contract could be drafted to comply with Commission rules and 
regulations. 

Applicant'S proposed rates vary within three zones. For 
the first passenger, depending on the zone of pick-up· or delivery, 
the rates are $l5, $18, and $20. For the second passenger, 
d.epending on the zone, the fare is either $l2 or $15-. 'rhe proposed. 
rctes for non-stop service for the firstl seconci passenger" 
respectively I' are $4.5/$,5. for Zones 1 and 2, and $.50/$.5' for ZQne 3 .. 

Applicant presented four alternat.ives for financing the 
operations: selling stock, . acquiring limited partners,. obtaininq a 
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Small Business AdministrAtion (SBA) loan or pledging his personal 
assets. Throughout the proceeding, applicant ~AS undecided about 
which f1nAncing method would be used.. err. 190-1930.) t;rhe second 
dAY of the hearing Mr. McDonnell represented that hi& financing 
witness, Wayne Evans, had been killed in a CAr accident the 
previous evening.. After staff moved for a continuance And
protestants moved to dismiss, Mr. McDonnell orally pledged his 
personal assets to applicant.. Mr. McDonnell's personal finance 
statement shows a net worth of $668,000 and estimated 1988 income 
of $97,500. (Exh. 23.) No supporting documentation was presented .. 
No verification of these amounts occurred since it was· presented in 
the middle of the proceeding. 

After the proeeed'ings concluded.:, Mr. MCDonnell, in his 
written response to· staff and protestants' oral motions" alleged 
that s·tAff's· cross-examination during the hearing intim.:tdated him 
into pledging his personal assets • 

XII.. DisCN88iot! 

Applicant's ten years of transportation operations show 
that it has the experience to operate the proposed transportation 
service.. Applicant'S unchallenged testimony that no other door-to
door service exists in Marin County shows that there is a need for 
this service. However, applicant has not met its burden of proof 
that it is capable of operating and financing the proposed service. 
Nor has applicant shown that its proposed rates are reasonable. 

Until nearly the end of the proceeding, Mr~ McDonnell was 
undecided who would operate this proposed service, the applicant or 
Dave. From. applicant'S testimony, the first choice was to' contract 
with Dave; however, applicant did. not base its cost estimates· on 
the. cost of Dave's services.. Cost est,imatesare bas eel upon the 
opplicont operating the .service, a total of $3,_7 mi.llion,annuallyO' 
(Exh:-: 8:.) Of. this total, 'applicant admitted tMt: $2~.s,;..3 million in 
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expenses might be replaced with applicant's estimate of $293,000 
for Dave-'s service, should- applicant contract with Dave.. (,rr. 154-
156,.) The estimate for Dave's· services. was elicited on cross
examination and unsupported. with details or documentation. CTr. 
16l.) This change in operations might significantly reduce 
applicant's costs and s:ignificantly increase revenues, but the 
state of the record on this issue is unsatisfacto~, due primarily 
to applicant'S failure- to provide credible evidence in support of 
the application. 

Under the scenario, with applicant operating the service, 
Mr. McOonnell admitted the operating ratio (O/R) would' be roughly 
67%, a profit of 33%. (Tr. 154.) This operAting ratio grossly 
exceeds Commission approved. operating ratios of recently certified 
Bay Area airport services. (In Be ,&i;port Limousine Seroee at 
aYnnwa1§:c Inc., D.88-09'-068 (O/R 97.7%); Maxin Airport,r Rat§: 
Incx:ease, 0.86,-03-039 (O/R 98%); In Be Bay Area SuperShyt;tle, Inc., 
0.87-11-033- (O/R 88%-94.8%». This observation causes us to 
question whether applicant'S rates are reasonable. If we use 
applicant's estimate for Dave's services of $263,000 instead. of the 
$2.5,-3 million for applicant operating the service, we derive an 
operating ratio which is even lower, generating a profit of over 
50% which Mr~ McDonnell admitted~ ('1'r. 154.) Based upon these vi 
calculations, we find that'applicant's proposed rates are 
unreasonable. Should applicant choose to contract with Oave, the 
rates woula be more unreasonable. 

Staff raised the concern of who would be in control of 
the system should Oave be contracted to run the daily operations .. 
Applicant responded that such arrangements are not unusual, citing 
Travis Express, an airport serv.ice presently operated by Dave under 
the carrier's charter-party authority. (0.8'5-04-1l .. ) We do not 
find. such a contract undesirable; however, the terms anel conditions 
must clearly ind.icate which party' is responsible for. operating the 
service in' ord.er to prevent, enforcement stuml>linq, blocu. We have 
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no proposed operations contract in this ease. Should there' be dual 
control, or questions of control under such a contract, all 
controlling parties must be named as applicants in order to assure 
enforcement of Commission rules and regulations .• 

~hrough cross-ex~ination, MOrin raised the issue of its 
loss of revenues should the proposed service meet its projected 
revenues. We ao not consider loss of revenues alone sufficient 
basis for a protest. Protestante were allowed to· participate in 
this proceeding because of allegations that applicant was unfit and 
the operations not feasible. 

Even if we consider applicant~s evidence on the :Lssue of 
loss of revenues by the existing carriers, it is insufficient to
decide this issue. In supporting his revenue show:Lng, applicant 
estimates that 10% of Marin's riders will switch to- its service, 
which amounts to a $300,000 reduction in Marin's revenue.. (Tr. , / 
145·. ) Mr. McDonnell prov:Lded no basis for the 10% projection, V 
other than his own opinion. (Tr. 139-140.) We are not pursuaded 
that this estimate is souna since applicant'S ridership experience 
has been in the San Luis· Obispo-Santa Barbara areas with mainly 
puC-lie transportation ,systems. 

Applicant offered" four methods of financing the proposed. 
service: :Lssuing stock, obtaining limited partners or an SBA loan 
and pledging Mr. McDonnell's personal assets ~ However,. each option I 
has shortcomings and none of the options is complete or definite~ 

The present articles of incorporation authorize only one 
type of stock--eommon. (Em. 4.) If applicant deSires to· issue 
preferred stock, it must amend its articles and file an application 
to issue stock with the Commission. If additional shares of common 
stock are issued, applicant must f~le an application with the 
Commission. If limited partners are acquired, a partnership 
agreement or a proposed partnership agreement must be presented. 
If" pe~sonal assets are_pleclged, there mus-t be some documentation or 
evidence· to' verify the-value of the assets.· If an SBA loan is. the 
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source of financing, applicant must give some evidence that 
application for the loan has ~een made. 

In Mr~ MeOonnell's opinion, he could not obtain finaneing 
without Commission authority. Applicant attempted to sbow that 
given the need for thie service, a business and operation plan 
CQuld be derived to operate the serviee. On the other hand, staff 
and protestants' motions argue that a sound, definite proposal must 
be presented before authority can be granted-. We agree. 'rhe 
burden of proof is on applicant to show that its proposal is 
feas-ible. We cannot find that applicant's proposal is clear sinee 
there are numerous options for operations and financing whieh 
impact the estimated costs and rates. The Commission cannot make 
business decisions for a carrier by selecting financing or 
operating options. and we would be remiss in our duty by certifying 
a carrier to assess unreasonable rates. 'l'hus, we find' that 
applicant has not met its burden of proof to warrant the granting 
of authority • 

S·taff requests that the matter be continued. Protestants 
move to dismiss. The difference between these two- options is thlit 
if the matter is dismissed, applieant must pay another filing fee 
for a new application and ineur another 30-day protest period. We 
do not believe incurring another 30 day protest period will 
prejudiee applieant since he has indicated that it would take at 
least 30 days to obtain a letter of eredit.. Should applicant 
choose to obtain financing under any other option presented, th1s 
would also take at least 30 days to complete, 

The present record is contradietory with applicant 
ehanging its financing proposal during the hearing. We believe it 
is ~est to start with a new application eontaining a definite 
proposal. By doing so all parties will know which proposAl to 
eVAluate. However, there are two other eoneerns, First, any new 
applieation must be complete and unambiguous, We expeetapplicant 
to cooperate with our Transportation Division staff to- insure this • 
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Second', we place applicant on notice that its crecU.bility before 
the Commission is an important factor in reaching a decision in any 
proceeding. In the future, we expect applicant to conduct itself 
in accordance with Commission ethical standards. contained in Rule 1 
of the Commission's Rules of Practice and Procedure which states, 
in part, that any person who· signs a pleading or brief,. enters an 
appearance at a hearing or transacts business with the Commission 
agrees never to mislead the Commission or its staff by an artifice 
or false statement of law or fact. Applicant must abide by this 
rule in any further dealings with the Commission. 

The application is denied, without prejudice. 
Protestants' motions to dismiss are granted, and staff's motion for 
a continuance is accordingly denied as moot. 
Findings O'-l4C~ 

1. Applicant has ten years' experience in transportation 
operations but his qualifications to operate the proposed service 
have not been demonstrated on this record • 

2. Applicant's prior authority name Mr. Patrick D. Linington / 
as president. Mr. Linington changed his name to Patrick D. V 
McDonnell on June 2, 198:8:. 

3. There is a need for the service applicant proposes. 
4. Applicant has no equipment or facilities to operate the 

proposed service. 
S. Applicant presented four financing opt1ons.. Applicant 

has not decided how the proposed service will be financed. 
6.. Applicant has not decided whether the service will be 

operated by itself or under contract by A third party. 
7. Dave has not entered into· a service contract with 

appliCAnt. No detailed cost estimAtes for Dave'S· service were 
presented. 

8. Applicant's cost. estimates are based upon. applicant, 
operating the proposed service. Applicant'S cost estimates are not 
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reliable since it is not certain ~hethor applicant or Dave will 
oporato tho sorvico. , 

9. Applicant~~ operating ratio greatly oxcoeds that- of 
carriers providing similar service. 'rhercf'or~, appl.icantl's 
proposed rates, arc unreasonablo. 
~onel..ur,;j,9"$\of...k2,W' 

moot .. 

1. 'rhe- application should be denicct" without prej'udieo ~ 
2 0, Protostants ~ motions to disntiss should :be grantod. 
3. Staff's motion for A continuance ehoul.d bo d~nied as 

. 
4.. In any future application before this, Commission" 

applicant must reference this application~ 

X'J.' IS ORDlm:eO the t : 

1. The appliea~ion is d.onied., \o,'ithout prejudice .. 
2. Protestants,' motiono to dismj';ss arc granted. 
3. Staff I s motion£or a continuance is, dot~ied. 

'l'hi,s order' becomes offective 30 dlJ,Ys from today. 
Datod - &ell 1 ~, at S~n FranCiSCO, California. 

.. 12 -

G. Mt.T.CHELt Wt.LK 
PrC'~ident 

STANT ... EY W.. t·mE'!'l' 
JOHN B. OHAN!AN 

CornmJ.s s ioners 

Commissioner !"xcck ,:ick R .. Duda 
b().: r'lg n(-]c~ssarS.ly absent, dj.d 
no~ p~rticip~te. -

Cornm.J.s1:d.on.¢:r.' ·l?atrieill M. :eckort 
prQ=on~ but not participating • 

....... . 
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Item,1.2 
Agenda 4/12/89 

(Ml1ile~/89 ) 
/ 

BEFORE '!'HE PUBLIC U'I'ILI'I'IES COMMISSION OF 'l'HE S'rA'I'E OF CALIFORNIA 

Application of San Luis Transportation,) 
Inc .. ~a EZ Come ..... EZ GO - Marin for ) 
interim and permanent authority to ) 
operate a door-to-door demand - ) 
responsive and scheduled ground ) 
transportation service between San ) 
Francisco Airport~ and points in Marin 
County,. East of White'''s Hill, and ) 
South of Marinwood.. ' ) 

---------------------------------) 
2'11. L~ OJ! 

Application 88-06-022 
(Filed June 16,. 1988) 

! 
I.. WS:edt:!ral.. .Bec:kgxoung 

On June 16, 1988, a.ilieant, San Luis Transportation, 
Inc., also known as EZ come;:.EZ, Go-Marin, filed an application for 
interim or perm4nent author ty to operate an on call van serviee 
from parts of Marin County to' San Francisco International Airport 
(SPO). 

Notice of this application appeared on the CommisSion's 
Daily Calendar on June 0, 1988. 

On July 1, 19/88, Marin Airporter (Marin) protested th1s 
f 

applicat10n alleging ~t would duplicate existing service,. cause , 
Marin to' loo~e cred~'b lit, y in providing serv1ce, dilute passenger 
traffic and threaten its, revenues.. Marin also a.lleged that 
applicant had. not e ablished apubH.e need or fitness to operate 
the proposed servi1~ and that the application was void. of proposed 
operation information. Marin requested. a hearing to address these 
issues. / 

On July/. 15, 1988:,. Santa Rosa A.l.rporter, Inc., (Santa RoSA) 

protested the applieationalleqinq there was, no puDlic need for the 
and', requested a hearing t6 examine this issue~. 
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Decision _. 53 04 050- APR 12 lSB9 

. . 
Item TO-4 / ! 
Agencla 4 2/89 y. 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE 

Application of San Luis Transportation,) 
Inc. dJ:)a EZ Come ••• EZ· GO - Marin for ) 
interim and permanent authority to ) 
operate a door-to-door demand - ) 
responsive' and scheduled ground ) 
transportation service between San ) 
Francisco Airport, and points in Marin) 
County, East of White's Hill, and ) 
South of Marinwood.. ) 

--------------------------------) 

- n- .... ,...., .. I,-. n 
' n)' ~ I" r'I I: " . I.' I' l v . I'..}I I I" ( 

, 'UUu@UJJW1b 
A lication 88-06-022' 

ilea June 1&, 1988) 

On June 16, 198'8, app cant, San Luis Transportation, 
Inc., also known as EZ· Come... Go-Marin, filed an application for 
interim or pexmanent authorit to operate' an on call van service 
from parts of Marin County t San Francisc~ International Airport 
(SFO). 

Notice of this· plication appeared on the Commission's 
Daily Calendar on June 2 , 1988. 

On July 1, 19 8;, Marin Airporter (Marin) protested this 
application ~lleging would duplicate existing service, cause 
Marin to loose credi ility in providing service, dilute passenger 
traffic and threat its revenues. Marin also alleged that 
applicant had not esta~lished a pu~lic need or fitness to operate 

ice and that the application was void of proposed 
Marin requested' a hearing to add.ress these 

issues. 
o :Jv;ly 15" 19'88, Santa Rosa Airporter, Inc. (Santa Rosa) 

protested he applica.tion alleging there was no public, need·, for the 
ervic.e and· requested a hear.ing to ex~ne thisis8ue .. 
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Applicant responded. to each protest.. Applicant QA .. _~\'I'I;;'f\04 

that no harm would occur if this· service was instituted.. 
alleged that Santa Rosa had no interest in the appl:i.ca because 

/ 
its service area was 30 miles north of applicant'·s proposed service 

I. 
area. Applicant alleqed. that Santa Rosa had not cli)?1lged. an 
ownership interest in Marin implying collusion of )?rotestants. 
Applicant alleged. its van service was different £rom Santa Rosa's 
schecluled service with different markets. APp7'cant requested that 
the protests be denied and no d.~lay occur in ~ts proposed start-u~ 
date of Christmas, 1988. / 

Marin replied that the application description of 
I 

d.epartures labelled. '''as directed If .. were ambiguous and that similar 
operations in the past had led. to publi! confusion and. 

I 
d.issatisfaction~ Marin alleqed that applicant's desired start-up 
by Christmas was no reason to i~ore/~ertificatiOn requirements. 

On July 20, 1988, the Commission 1'ransportation Division 
. I 

(staff) notified all parties of its participation in this 
application. Staff alleged tha;!clarification was needed of 
applicant's balance sheet, proposed service to SFO,. proposed. 
methods of operation anel propdseel use of eharter operations .. 

! 
Subsequently, applicant amended the application to delete 

I 
scheduled service and to add provisions for aecess for wheelchair 
passenger~ • / 

A prohearing c,onferenee was held on August 17 I 1988 where 
/ it was ruled that a hecring would. be held due to the protests 

reqarding fitness and~staff's unanswered questions about financ1nq 
and operations. At lhiS prehearinq conference,. applicant alleged. 
that an emergency eXisted which justified the qrant of interim 

I 

authority~ According t~ applicant, the San Francisco A1rpore 
Commission WOuld/imminentlY approve parkinq requlations preclud1ng 
applicant from obtaininqparkinq space' at San Franeisc~ 

International ,drport (:SFO), in the future. 'the assigned 
Admin1strative'Law'Judqe (ALJ) ruled that applicant file a written 
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motion seeking emergency interim Authority, with supportinq 
documents by August 29, 1988, and,tMt protestants and staff 

. . I 
respond by September 8, 198'8·. At the request of Santa ROSA, 

hearing time was reserved on October 19, 1988: for applic~nt to 
present witnesses on the issue of the alleged emergencf. The 

I 

October 19 heAring date was later vacated at applicant's request. 
A further prehearing conference was held dn October 27, 

. I 
1988. At that time, applicant's motion for emergency inter1m 

. I 
authority was denied because no witnesses, facts;or argument 
regarding the all,eged. emergency had been present'ed: .. 

Hearings on applicant's ease in chief were held on 
October 27 and: 28·" 1988.. Near the end of ap~icant's testimony, 
staff moved for a continuance so· that applicant could provide 

. I' 

additional information on financing and control of the company. 
During the course of the hearing applicAntirepresented: that its 
finance witness Mr. Evans, had just died/in a car,crash. 

ApplieAn~ opposed A continuance. Protestants moved to 
dismiss the application due to its ambiguities and uncertainties, 

! 
or in the alternative·,. to' continue the lMtter until a revised 
applicAtion,was filed~ Applicant co~pleted presentation of its 
case and opposed dismissal and ren~~ed its request for interim 
authority. The hearing was adjOUred to a d:ate to Pe set in the 
future. ' 

On October 31, 1988, afplicant wrote a letter requesting 
that the pending motions to dismiss be denied and a continuance 
granted until the staff reviewdd: applicant'S proposed operations .. 

. I 
On November 17, 19,88', the assigned. ALJ issued a ruling 

informing th~ parties that /~h~ had talked with Mr. Evans, the 
finance witness for applie~f" who had allegedly died. The ruling 

. f ! . 
concluded that this xnis~ep~esentation of fae:ts mU8,t be weighed with 
the evidence in 4eciding~e application and partiea' motions. Tbe 

/ 
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/ 
assigned ALJ ruled tha't the matter would be submitted based on/the 
record unless within l5 days staff or protestants requested further 
~~~. / 

On Noven'IDer 22, 1988, applicant's president Mr./MeDon.ald 
/ 

wrote a letter to' 'the aseigned ALJ explaining that a recent medical 
I 

test showed a 40%· hearing loss in his left ear.. According to 
Mr. McDonald,. it was this alleged hearing loss which' caused him 'to 

/ 

misunc:ierstanci the telephone call from Mr. Evans secretary 
/ 

concerning the witness I whereabouts.. Mr __ McDonald asserted that he 
/. 

was unaware that Mr. Evans was actually alive/until he" received d 
I 

phone call from Mr. Evans subsequent to the/latter'S converntion 
with the assigned ALJ. /' 

November 22 and 30, 1988, Mar.l:n and San'ta Rosa, 
respectively, indicated in writing that/no fu~her hearings were 

/ 
desired. and agreed to submit the matter on applicant's showing and 
protestants' oral motions to dismissI~ The staff filed no request 
for further hearings. / / 

I 

l ' I -d IX. AA~l.eant'8~~ 
I 

/ 
I 

At the hearing, Mr(McDonald presented applicant'S 
evidence. Applicant is a d~ly authorized California corporation 
which has had no operating/company for approximately five years

/ 
However, applicant has, re,taineci its s.tatus as a corporation by 

/ 
paying its corporate fees_ ~he corpor~tion has no equipmen't or 

/ 
facilities but has approximately $1,600 in equity. 

. I 
From approximately 1972 to 1982, applicant ope%'a'ted taxi, 

sightseeing, tour, and p@11c transportat1on services in San Luis 
ObiSpo, Pismo BeaCh! uroyo Grande, Santa Barbara,. and Central 

I Coast cities.. On JUne 2,. 1988,. applicant's. president,. Patrick D .. 
LizUnqton,. chl1ngedi his name to Patrick D~, McDonald. (Exh. 4, 

Attachment B~) 

I - 4 -
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assigned ALJ ruled that the matter would be submitted based on the 
record unless within 15 days staff or protestants requested further 
hearings. 

On November 22, 1988, applicant's president, 
Mr. MCDonnell, wrote a letter to· the assigned ALJ explainin 

. / that a recent medical test showed a 40% hearing 10s8 in hi~ left 
ear.. According to Mr. McDonnell, it was this alleged h~r.i.ng loss 
which caused him to misunderstand the telephone call/~om Mr. Evans 
secretary concerning the witness' whereabouts. Mr~McOonnell 

/ 
asserted that he was unaware that Mr. Evans was actually alive 
until he received a phone call from Mr. Evans s4sequent to the 
latter's conversation with the assignea ALJ/ 

November 22 and 30, 1988, Marin and Santa Rosa, 
/ 

respectively, indicated in writing that no further hearings were 
desired: and aqreed to .submit the mattel:/on applicant's showin9' and 
protestants' oral motions to- dismjoss. The staff filed no-. request 
for further hearings~ 

xx. ApplicAnt's BvJ.4ens:e 

At the hear1nq, Mr~DOnnell presented applicant'S vi 
evidence. Applicant is a duly authorized CAlifornia corporation 
which has had no operatin/company for approximately five years. 
However, applicant has r'tained its status as a corporation D.Y 

I 
paying its corporate fees. The corporation has no equipment Or 
facilities but has. appfoximately $1,600 in equity. 

From approximately 1972 to 1982, applicant operated taxi, 
sightseeing, tour, lind public transportation services in San Luis 
Obispo, P'ismo Beac,h, A:rroy~ Grancie, Santa Barbara,. ancl Central 

./'-~' 

Coast cities. On/June 2,1988', applicant'S president, 'Patrick D. 
Lini~qton, chang4d his. name to Patrick,O .. McDonnell.. (Exh~ 4" I 
Attachment B •. ) 
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Applicant requests authority to- operate an on ~ 1, 
aoor-to-door, shared and exclusive ride van service from parts of 
Marin County to S1:'O. 'the proposed service will operde daily from 
5 a .. m .. to 9: or 10 p.m. using 30 12-passenger vans,,~pPlicant 
presently owns no equipment~ However, applicant;represents that 
all vehicles will. meet the safety and maintena~~ requirements of 
the California Hiqhway Patrol, will be markeci ;to· distinguish them 
from other van operations, and will be radio controlled. 
Certificates of insuran~e will be filed pr~r to commencement of 
service. jI 

Applicant's proposed service area in Marin County 
I 

includes communities south of Marinwood to Sausalito, which are 
I 

within ten miles of both sides of Hi%hway. 101, but does not include 
stops on Highway 101. The proposeolserviee territory is 
approximately 40% of Marin county;l The proposed routes to and from 

/ ' SFO will vary depending upon where the passengers live. Preference 
/. 

will be given to' passengers with prior reservatiOns, but service 
will be provided to persons w~b request transportation during . 
service hours. 'the conditiois of advance reservations will be 

I 
filed in applicant's tariff, prior to operation. 

At the present'~e, there is no door-to-door van 'service 
from Marin County to SFOj A public Witness, Ms. Kir~ride, 
frequently used a prior ?an service, Marin Transit, and prefers 
door-to-door service oVer that of the two scheduled carriers, Marin 
and Santa Rosa. Ms,. K'irkbride walks with the assistance of a cane 
due to a back injury/yet does not have severe mobility problems .. 
She preferred door-~o-d.oor service because of car vandalism she has 

/ . experienced and beoause some stop locations o·f scheduled ca:rriers 
. / 

are isolated at n~qht~ Mr. Oavidov, a previous driver of Marin 
I 

Tran8i~, testified that this service grew to a ridership of ZOO-300 
passengers a daY/in eight months~ Marin Transit operated 4-6 
ten-passenger v~s in a slightly larger service area.which included 

. I· 

the' same·· communities" as the one proposed in the . application • MlU:in / . 

/ 
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Transit vans were frequently loaded to capacity, so 
complained about the lenqth of time to pick up or 
passengers. 

Applicant estimates the proposea s will cost $3.7 
million annually to, operate, with Sl.2 needed for start-up. 
(Exh. 8 and 10.) Applicant is uncertain w~ther equipment will be 
leased or purchased and whether operation8 will be conducted ~ 
applicant or a contractor. APPlicant'~stimated annual expenses 
are based upon the service being oper&ted by applicant as the 
general partner. (Exh. a.) There ~ no partnership agreement. 
Applicant'S fleet acquisition and of her start-up costs are based 
upon contracting the operation ot/the service- to Dave Systems 
(Dave). (Exh. 9 and 10.) Appl~ant's estimated cost per service 
hour is $·25·.5,0. The estimated/revenue per service hour is S36-. 

/ 
Dave operates six publicly funded transportation systems 

and one airport shuttle se~ice in the state. Dave can provide 
drivers, vehicles and' workers' compensation insurance-, maintenance 
personnel, and supervis,ioh of applicant's proposed daily 
operations. Robert J. Jilson,. vice president of Dave" testified 
that his company is wi;tlinq to enter into an operations contract 
with applicant but ag~eed that the negotiations were preliminary. 

( 

He was not aware that any contract estimates for Dave'S services 
I 

had been prepared £.or applicant; however,. he was confident that a 
contract COUld

L 
b l afted to comply with Commission rules and 

regulations. 
Appli ant's proposed rates vary within three zones. For 

the first passehger,. depending on the zone of pick-up- or delivery,. 
I 

the rates are /$-15, $,la, and $20. For the second passenger, 
depending on ;the zone,. the fare is either S12 or $15. 'the proposed 
rates for to -stop ser.rice for the first/second pAssenger,. 
respectivel ,. ax:e $45/$5, for Zones 1 and 2,.. and: $50/$5 for Zone 3. 

pplicant presented four alternatives for financing.the 
operation'/': selling stock,. acqu1ring limited' partners", obtaining· a 

l 
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Small Business Administration (SBA) loan or pledging is personal 
assets. Throughout the proceeding, applicant was, ~decided about . / 
which financing method would be used. (~r. 190- 3.) ~he second 
day of the hearing Mr. McDonald represented t his financing 
witness, Wayne Evans, had been killed in a c accident the 
previous evening. After staff moved for a continuance and 
protestants moved to dismiss, Mr.. McDona . orally pledged his 
personal assets· to applicant~ Mr. McDonald's personal finance 

f. statement shows a net worth of $6'0·8,000 and estimated 198$ income 
of $97,500. (Exh. 23.) No supporting documentation was presented ... 
No verification of these amounts 06eurred since it was presented in 
the middle o·f the proceeding. / 

After the proceedingl concluded, Mr .. McDonald, in his. 
written response to, staff ancVprotestants' oral motions" alleged 
thAt staff's cross-examination during the hearin~ intimidated ~ 
into pledging his persona~assets. 

.. / xxx. Qi.qC!>!!!!iQ!>.. . 

Applicant'S ten years of transportation operations show 
I 

that it has the experience to operate the proposed transportation 
I 

service.. Applica~'s unchallenged testimony that no other door-to-
door service exiits in Marin County shows that there is a need for 

I 
this service. However, applicant has not met its burden of proof 
that it is cap~ble of operating and financing the proposed service. 
Nor has apPli6ant shown that its proposed rates are reasonable ... 

I 
Until nearly the end of the proceeding, Mr. McDonald was. 

I 
undecided who would operate this proposed service, the applicant or 
Dave. Fro~ applicant'S testimony, the first choice was to contract 
with Dave/; however, applicant did not base its cost estimate~ on 
the coeJ of Oave' s services. Cost estimates are- based upon the 

I applicAft operating the service,. a total of $3.7' mi.llion,annually .. 
(Exb./a..) Of th1s total,appl1cant admitted that $2·.5-3 m.illion 11\ 

~"''''-
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/ 
expenses migh'l;, be replaced with applicant's estimate of $2-93,.000 
for Dave's service, should applicant contract with Dav~ (Tr. 154-
15&.) The estimate for Dave's services was elicited.,on cross
examination and unsupported with details or documentAtion. (Tr. 
161~) This chang-e in operations mig-ht Sign.i.fica~y reduce 
applicant's costs and significantly increase r~nues, but the 
state of the record· on this issue is unsatisf~tory, due primarily 
to applicant's failure to provide credible ~idence in support of 
the application. / 

Under the scenario with applicant operating the service, 
Mr. McDonald admitted the operating ratiO (O/R) would be roughly 
67%, a prof.i.t of 33%.. (,rr. 154.) ~s operating ratio grossly 
exceeds Commission approved operati~g ratios of recently certified 
Bay Area airport services. (In Bt! Airport Limousine Servl.se at 
SunnYVale, Jnc., 0.88-09-068 (o/i 97 .. 7%)-; Marin Airporter RAte I 

l,ns:rease, 0.86-03-03·9 (O/R 98%1; In Be Bay Area SuperShuttleJ Inc,.., 
0.87-11-033 (O/R SS%-94.S%)l:( 'l'h1s o~servation causes us to 
question whether applicant; s rates are reasonAble. If we use 
applicant'S estimate forl.ave's services of $263,000 instead of the 
$2.5-3 million for appl~cant operating the service,. we derive an 
operating ratio WhiCh;is even lower, generating a profit of over 
50% which Mr. McOonal~ admitted. (Tr. 154.) Based upon these 
calculations, we fiid that applicant'S proposed rates are 

/ 
unreasonable. Sh~la applicant choose to contract with Dave, the 
rates would be more unreasonable. 

Staf!raised the concern of who- would ~ in control of 
I the system should Oave be contracted 'to run the daily oper"'tions. 

Applicant re~onded that such arrangements are not unusual, citing 
Travis Express I an airport service presently operated by Dave unaer 
the carrie/t·s charter-party authority. (O.85-04-11.) We cio not 
finci SUCh~~ contract undesirable; however, the terms and conditioD$ 
must .. clearly indicate. which party is re8pons.il:>le for operating the 
service in order to prevent enforcement stumbling blocks. We have 

- 8 -
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no proposed operations contract in this case. Shou1Q there be dual 

I 
control, or questions of control under such a coatract, all 
controlling parties must be named as apPlicant~in order to assure 

I 
enforcement of Commission rules and regulations. 

'rh:rough cross-examination, Mari~aiSeci the issue of its 
loss of revenues should the proposed se7ce meet its. projected 
revenues. We do not consider loss of revenues alone sufficient 
bas.is for a protest ~ Protestants were! allowed· to- participate in 

I 
this proeeec:l.i.n9' because of allegations that applicant was unfit and. 
the operations not feasible. ~ 

Even if we consider applicant'"s evidence on the issue of 
loss of revenues :by the eXistir;cf carriers, it is insufficient to 
decide this issue. In supporting his revenue showing, applieant 
estimates that 10% of Mo.:d .. n,I riders will switeh to· its ser.rice, 
whieh amounts to a S3.oo,ooo/reduetion in Marin's revenue... (I].'r. 
145.) Mr .. MeDonald provi~d no :basis for the 10%· prOjection, other 
than his own opinion. (ir. l39-l40.) We are not pursuaded that 
this estimate is sound;'inceapPlicantfs ridership experience has 
been in the San Luis Obispo-Santa Barbara areas with mAinly publie 

I 
transportation systems.. . 

APplicantloffered four methods of financing the proposed 
ser.rice: issuing !tock, obtaining limited partners or an SSA loan 

I 

and pled.qinq Mr .. McDonald's personal assets. However, each option 
has shorteOmin9'o/andnone of the options is complete or def:i.n:i.te ... 

~he present artieles of incorporation authorize only one 
type of stock;Zeommon. (Exh. 4.) If applicant des:i.res to issue 
preferred stock, it must amend its articles and file an ~pplication 
to issue stO~k witn the Commiss:i.on~ If additional shares of common 
stock are issued~ applicant must file an application with the 

/ 
Commission. If liml.ted partners are acqu:i.red, a partnership 

I agreement or a proposed partnership agreement must be presented. 
I . . 

If personal assets· are pledged" there must De.some documentation Or 
Wi7ee to- vedfy the value of the· "Bsets. If an SBA loan is the 

- 9 -



• 

.. 
A •. 88'-06-022 ALJ/PAB/ltq 

source of finaneing, applicant must ~ive some evidence that 
application for the loan has been made. 

In Mr. MeDonAld"s opinion, he could not obtain fiTl4ncin~ 
without Commission authority. Applicant attempted to sho~ that 
given the need for this· service, a business and operaticfn plan 
eould :be derived to operate the service. On the othe~hand, staff 

I 
and protestants' motions argue that a sound, definite proposal must 
be presented before authority CAn be granted. We "g'ree~ 'rhe 

.I 

burden of proof is on. applicant to show that its/proposal is . 
feasible. We cannot find that applicant's proposal is clear since 

.' 
there are numerous options for operations and;financinq which 
impact the estimated costs and rates. 'rhe Commission cannot make 

/ 
business decisions for a carrier by selecting fitl4ncing or 
operating options and we would be remiss xri· our duty by certifying 
a carrier to· assess unreasonable rateS~!'rhuS,. we find that 
applicant has not met its burden of proof to warrant the qranting 
of ~uthority.. / 

Staff requests. that the matter be continued. Protestants 
move to· dismiss. 'rhe difference be~ween these two· options is that 

/ 
if the matter is, dismissed, appl~cant must pay another filing fee 

I 
for a new application and incur/another 30-day protest period- We 
do not believe ineurrin~ another 30 day protest period will 

/ 
prejudice applicant since he has indicate<:l that it would take at 

,I 
least 30 days to obtain a letter of credit. Should applicant 

I 
choose to obtain financing/under any other option presented, this 
would also take at least 130 days to eomplete. 

I 

'rhe present record is contradictory with applicant 
I 

changing its financing/proposal du:ring the hearing. We :believe it 
is best to start with/a new application containing a definite 
proposal. By dOing so· all parties will lalow which proposal to 
evaluate. Howeverr/there are two other concerns... First,- any new 
application must ~e complete- and unambiguous. We expect applicant 
to cooperate with' our Transportation DiVision staff to insure this. 

/ 
1-
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Second, we place applicant on notice that its credibility De£or~ 
the Commission is an important factor in reachinq a decisio,n(in any 

/ 
proceedinq. In the future, we expect applicant to conduQt itself 
in accordance with COmmission ethical standards contai~d in Rule· 1 

I 
of the Commission's Rules of Practice and Procedure which statesr 

- I 
in part, that any person who signs a pleading or br1ef, enters an 
appearance at a hearing or transacts bus·iness- wid the Commission 
aqrees never to- mislead the Commission or its ~ff ~yan artifice 
or false statement of law or fact. App11ean~ust al:>1d.e ~y this 
rule 1n any further dealinqs with the Commiooion •. 

The application is denied, with~ prejudice. 
Protestants' motions to- dismiss are gran~d.,. and staff's motion' for 

I 
a continuance is accordingly d.enied. as/moot. 
Findings of Pact / 

1. Applicant has ten years' ~erience in transportation 
operations but his qualifications!~ operate the proposed service 
have not been demonstrated on this record. 

2. Applicant's. prior au;iority name Mr. Patrick o. Lininqton 
as pres.:Ld.ent.. Mr.. Lininqton C'han9'ed his name to- Patrick I>. 

McDonald on June 2,. 199'S. / 
3 .. There is a need for the service applicant proposes.. .. 
4. Applicant has nc! equipment or facilities to operate the 

proposed service.. / . 
So. Applicant pre'sented four financing options.. Applican1: 

has not decided how th"e proposed service will be financed.'. 
I 

6. APPlicant;has not decid.ed whether the service will be 
operated by itself/or under contract by a third party .. 

7. Dave bas· not entered into a service contract with 
/ 

applicant. No detailed cost estimates for Oave's service were 
presented~ ! 

. S:.. APPJicant' s· cost estimates are based upon applicant . 
operating the proposed serv:Lce. Applicant's cost estimates are not 

. 
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reliable since it is not cert~in whether appl~ant or Oave will 
operate the se:rvice. / 

9. Applicant~s, operating ratio qrea~y exceeds that of 
I carriers providing similar service. ~herefore~ applicant's 

proposed rates are unreasonable. / 
s:2ricl.uWne of Law 

1. The application should be denied, without prejudice. 
2. Protestants' motions to· d~miss, should :be granted .. 
3. ,St4££'S motion for a cont'lnuance should :be denied as 

moot. / 
4. In any future apPlica;ion :before this Commission, 

applicant must reference thi's a.pplication. 

/ 

1 . 

2. 
3. 

10ft Q E II 

I~' IS ORDERED t~: 
The apPlication;liS denied, without prejudice. 
Protestants' motions to d1smiss are granted.. 
Staff's motiori' for a continu4nc:e is denied. 

, / 
This order:becomes effective 30 days f:rom,today. 
Dated ____ ~/ _____________ , at San Francisco, california • 
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