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Decision 89-04-082 April 26, 1989 
, , 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE ST~ OF CALIFORNIA 

Petition ot the City ot Fontana 
tor the determination ot j'l.1st 
compensation tor acquisition o,t 
the Fontana Division ot the San 
Gabriel Valley Water company. 

) 
) 
) Application 8-6-06-022' 
) (Filed June &, 1986) 
) 

-------------------------------) 
Dale E. Bacigalupi and Andre G. De Bortnowski, 

Attorneys at Law, for the City of Fontana, 
applicant. 

Hufstedler, Miller, Kaus & Beardsley, by 
Byrton J. Gingler and Donna. R.. Harvey, and. 
Michael L .. Whitehead, Attorneys at Law, tor 
San Gabriel Valley Water COlnpany, 
respondents .. 

OPXHXOlf ON SAN GABRJ:EL. ~ WAT.ER COMPANY'S, SECOND 
BOTXW TO DISMXSS crrx OF FONTANA'S PfjTXTXQN 

Comaents on the Proposed. Decision 
ot 'the Administrative Lay Judge 

As provided by PUblic Utilities (PU) Code § 311, the 
Proposed Decision ot Administrative Law JUdqe (ALJ) John S. Weiss 
on San Gabriel Valley Water Company's (San Gabriel) second 
motion to, dismiss the City of Fontana's petition was served on 
both of the parties to this proceedinq.. Both the City and San 

Gabriel s~mitted comments. San Gabriel submitted reply comment. 
In its comments the City asserts that the Proposed 

Decision reflects a serious misunderstandinq ot the law of eminent 
domain, iqnores. or misinterprets evidence, and relies upon evidence 
that should not have been considered. 

However, the City's attempt in its. comments to recast the 
character, thrUst, and intent of representations it made to this 
Commission in response to san Gabriel's first motion to· dismiss 
fails.. Despite City's:etfort to· characterize its June' 6,1986 
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petition to this Commission as initiation of an action in eminent 
domain, and its efforts to sustain that strained characterization 
by footnote 1 of its comments, the plain inescapable fact rel%lains 
that the filing of a petition under Chapter S of the PU Code aoes 
not commence or initiate an eminent domain proceeding. The plain 
wording ot PU Code § 1403 makes that clear: 

wAny political subdivision may, at any time, 
file with the commission either a petition of 
the first class, ~ting forth the intention of 

. the political sUbdivision to acquire under 
eminent domain proceedings, or otherwise ••• , or 
a petition of the second class, setting forth 
the intention of the political Subdivision to 
initiate such proceeaings as may be required 
under the law governing the political 
subdivision for the purpose of submitting: to 
the voters of the pOlitical subdivision ~ 
proposition to acgyire under eminent domain 
proceedings, or otherwise .... w (Emphasis aClded., 

Clearly, what is contemplated with reference to- the foregoing 
underlined part of PO Code § 1403 is an additional act,. one of 
acquisition by condemnation under the Eminent Oomain Law·. 

Eminent domain refers to legal procedure Where the people 
or government take private property for public usc. To take the 
lands, property, and rights ot a public utility, tL political 
subdivision must commence an action in a court of competent 
jurisdiction. Only by this procedure can such a taking be 
instituted. This Commission has no jurisdiction to condemn in 
these instances. The Legislature, however, has given the 
commission a specific grant of jurisdiction over issues of just 
compensation where such issues are involved in partiCUlar 
acquisitions of public utility property, whether by condemnation or 
by purchase. But our procedures under Chapter 8 ~Lre merely 
peripheral to the act of acquisition. They deal with an alternate 
way under the Eminent Domain Law to determine the just compensation 
tor a condemnation taking,. or with determination of j.ust 
compensation in an. *otherwisew acquisition,. as for .cxample,. a 
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purchase by the political sul)division of lands, property, and 
rights of a public utility. But no taking is authorized. by a'just 
compensation issue determination by the Commission. As the Law 
Revision Comment to Code of Civil Procedure § 123$.165 makes clear, 
where the term "proceeding" is. used with reference to· 
condemnations, it refers to proceedings under the Eminent Domain 
Law and not to eminent domain matters before the PUblic ~tilities 
Commission. 

~he City's assertion that evidence was ignored or 
misinterpreted must also fail. The evidence is abundantly clear. 
Instead of a frank admission or acknowledgment to the commission, 
when challenged in November 1986 by san Gabriel as to its 
intentions, that the City's sole intention at that point was. only 
to· petition the Commission "for the purpose of establishinq the 
tair market value o·t the water system in making an offer to buy the 
water system,." and that the Council "'had not yet made a 
determination to vote on whether or not to acquire the property by 
filing a condemanation suit in superior court (see councilman 
Kraqness' April 28,1988 declaration - Exh. 6-0 to Wbitebead's 
Oeclaration), City embarked upon a deliberate and parsistent 
process ot misleading the Commission to the effect that City had a 
present intention to· condemn if necessary. As part and parcel of 
this planned deception City resorted to retrospective creation of 
purported Executive Session Minutes, duly certified as true, but 
containinq known false and misleading statements artfully crafted 
to further cloud issues, and then relied upon this :false document 
in various oral and written arguments to the Commission. 

In its eomments City further asks how, in light ot the 
various documents created in relation to the Certificates of 
Participation, "is itpossil:Jle that tb.e.Proposed Decision concludes 
that the City"s 'only possible intent' was to obtain a basis tor 
lDaldnq an ofter to.. buy?'" ~he answer comes. both. from. councilman 
I<ragness' declaration ('supra), and" :from Hayor Silnon'a April 27", 
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And with reference to the latter, the financial documentary 
evidence, the.' distinction' made :by the AliI :between "may" condemn and 
"will" condemn is appropriately reflective of the weiqht he and we 
accord this evidence. 

We adopt the Proposed Decision of the AI.:! without chanqe. 
Statement of Facts 

The Fontana Water company (Oivision), a division of the 
San Gabriel Water Company (San Gabriel) provides pUblic utility 
water service primarily to, approximately 21~711 customers in the 
City ot Fontana and adjacent unincorporated areas,. but also 
incidentally to approximately 581 customers in the Cities of 
Rialto,. Rancho cucamonqa and Ontario-. 

For some years the City has been interested in 
establishinq its own water deparbnent to provide water to its 
residents and to meet anticipated demand within redevelopment 
project areas_ As early as october 1985, discussions were held 
between City ofticials and representatives of Oivision concerninq 
possible city acquisition of the water system owned by Division. 
The City Council was aware that several methods were available tOo 
make an acquisition. Avowedly, its preferred method would be a 
neqotiated purchase and sale~ although as an alternative the City 
Council was aware that it could proceed in a condemnation 
proceeding ,in Superior Court.. concentrating' upon' a possible' 
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purchase ~y the political subdivision ot. lands, property, and 
rights ot. a pUblic utility. But no taking is authorized ~y a 'just 
compensation issue determination by the Commission.. As the Law 
Revision Comment to Code of civil Procedure § 123S.16S makes clear, 
where the term "proceeding" is used with reference to· 
condemnations, it refers to, proceedings under the Eminent Domain 
Law and not to eminent domain matters bet.ore the PUblic Utilities 
Commission. 

The City's assertion that evidence was ignored or 
miSinterpreted must also· t.ail. The evidence is abundantly clear. 
Instead of a frank admission or acknowledgment to the Commission, 
when challenged in November 1986 by San Gabriel as to· its 
intentions, that the City's sole intention at that point was only 
to- petition the Commission "tor the purpose of. establishinq the 
t.air market value ot. the water system in making an ot.t.er to buy the 
water system," and that the Council "had not yet made a 
determination to vote on whether or not to acquire the property by 
tiling a condemanation suit in superior court (see councilman 
Kraqness' April 28', 1988 declaration - Exh. 6-0 to Whitehead's 
Declaration), City embarked upon a deliberate and persistent 
process ot. misleading the Commission to the effect that City had a 
present intention to condemn it. necessary. As part and parcel of 
this planned deception City resorted to retrospective creation ot. 
purported Executive Session Minutes, duly certified as true~ but 
containinq known false and misleadinq statemen~s artfully crafted 
to· further cloud issues, and then relied upon this false document 
in various oral and written arquments to the commission. 

In its comments City further asks hOW, in li9ht of the 
various documents created in relation to the Certificates of. 
Participation, Nis it possible that the Proposed Decision concludes 
that the Cityl's 'onJ.y possible intent' was. to· obtain a basis for 
making, an ofter to: buy?N The answer. comes both.f.romcouncilman. 
Kraqness' declaration (supra), and from Mayor.S1moZ1/ S. April 27, 
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1988 declaration (Exh. 6-B to Whitehead's Declaration) wherein he 
stated: WIt is not and never was my understanding that the 
issuance of the certificates of participation obligated the City to 
acquire the Fontana Water company or its assets by filing a 
condemnation suit in Superior Court. I also understand that the 
purpose of the PUC valuation proceeding is t~ establish a value for 
the water system for the purpose of making an offer to purchase.w 

Finally; City's contention that the Commission should not 
use the City Councilmen's declarations lacks merit. COunty o! Los 
Angeles y. Superior Court (1975) 13 C 3d 72'1,. 726-728, precludes 
judicial probing into- the subjeetive motivations of legislators, 
including local legislators. But the ALJ and we considered the 
declarations, not to inquire into, individual subjective mental 
processes, but to determine just what aetion the Council did or did 
not take. And they clearly- show that the City Council never voted 
or decided to file a condemnation aetion. 

• 

San Gabriel's comments support the Ali! ~s Proposed • 
Decision and urges the Commission to- promptly adopt the- Proposed 
Decision as written.. San Gal:>riel concurs with the AL:!'s conclusion 
that the City has engaged in a continuous series of intentional 
misrepresentations amounting to a fraud on the commission, and 
further urges that dismissal will vindicate the inteqri ty of the 
Commission's procedures and effectuate important public policy 
objectives. 

In San Gabriel's reply to City's comments it stresses 
that City continues to· misrepresent the effect of both the 
discredited February 4, 1986 minutes, and the financing documentary 
evidence~ before the Commission. In view of the evidence that City 

- , 
council had never authorized eminent domain proceedings in Superior 
Court~ we agree with San Gal:>riel that City'S characterization of 
the former in its comments as an *unfortunate error* attributable 
to- Nneqlect,.. stupidity oroversightN is but. another example of 
City~s efforts. to- conceal or .. cloud its fraud.- upon the-' Commission •. 
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And with reference to the latter, the financial documentary 
evidence, the.' distinction made by the AJ.,.] between "may" condemn and 
"will" condemn is appropriately reflective of the weiqht he and we 
accord this evidence. 

We adopt the Proposed Decision of the ALJ without chanqe. 
Statement of Pacts 

The Fontana Water company (Division), a division of the 
San Gabriel Water company (San Gabriel) provides public utility 
water service primarily to· approximately 21,711 customers in the 
City ot Fontana and adjacent unincorporated areas, but also­
incidentally to· approximately 581 customers in the Cities of 
Rialto,. Rancho CUcamonqa and Ontario·. 

For some years the City has been interested in 
establishing its own water department to provide water to its 
residents and to meet anticipated demand within redevelopment 
proj ect areas.. As early as· October 198'5· discussions were held 
between City ofticials and representatives ot Division concerninq 
possible city acquisition of the water system owned by Division. 
The City Council was aware that several m.ethods were available to 
make. an acquisition. Avowedly, its preferred method· would De a 
neqotiated purchase and sale, althouqh as an alternative the City 
Council was aware that it could proceeci in a condemnation 
proceeding' in Superior court... concentratinq'upon'a possible 
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purchase arrangement, the City Council contemplate~ using the 
Fontana Non-Profit Development corporation (corporation)l as the 

vehicle of acquisition. 2 

A certified true copy of the City Council Minutes of the 
regular council meeting of February 4, 198·6 indieates. that City's 
Redevelopment Attorney &abo. reported· on discussion in the Council's 
Executive session in reqards to the acquisition, and that the 
Council directed staff to· proceed with neg'otiations toward 
acquisition of' the water system. Also discussed in the executive 
session were tax exempt bond financing', proposed negotiations and 
valuation of the water system.. At the sue ~egular session, the 
Council passed two· resolutions that later had· significance to the 

issues presently to be considered.3 

• 

1 The Fontana Non-Profit Development corporation was represented ~ 
as beinq a creature of the City adopted a number of years 
previously t~ be used for various types of tax-exempt finaneinq of 
projects. Assertedly, the Corporation's Board of Directors is 
comprised ot the City Couneil members, and that in fact they are 
one and the same, and agents tor each other. 

2 The Corporation would purchase the Oivision property from San 
Gabriel; then in turn resell it on an installment plan t~ the City~ 
The City and the Corporation would enter a trust aqreement with a 
bank as trustee,. issuinc; $40 million of certificates of 
participation which would be sold t~ an underwriter for re-otter to 
the public. The city would pledge the water receipts. as 
installment payments. 

3 Passed at the February 4, 1986 Regular Council Meeting:: 

Rgsolution No. 86-15:- establisb.inq ~ source of 
revenue to ~e derived by the city from ownership or. 
operation of Division. 

Rca21ution Nod 96-17: approving a purchase or 
DiVision, ana approving the torm ot An Installment 
SAle Agreement,.~ PUrchase and Sale Aqreement,. Trust 
Agreement,. Ofticial Statement Mel PUrchase 
A9%'eement~ and authorizing execution thereof. 
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When negotiations with San Gabriel thereafter hung up on 
valuation issues, the City Council, according to a certified true 
copy of. the minutes of. its regular meeting of. April lS, 1986, 
passed a motion directing its City Manaqer and its City Attorney to· 
tile a petition with this Commission to determine the value ot the 
water system. 4 (Two years later, in April ot 1988, sworn 
declarations of four ot five ot these City Councilmen stated that 

the City Council at no time voted or decided to :file any 
condemnation action to acquire the water system; that the sole 
purpose ot the 1986 petition to the PUblie Utilities (P.U.) 
Commission was to obtain a valuation basis to make an otter to· san 
Gabriel to purchase the water system.) 

On June 6·, 1986, the City filed Application CA.) 
86-02-022· askinq that this Commission tix the amount ot just 
compensation the City should pay tor the water system. The 
petition was siqned by City Manaqer,Ratelle, City Attorney Raqer, . . 
and Special Counsel Sabo. It was verified :by City Manager Ratelle • 
Paragraph No.4 gives rise to the pro:blem present in this phase of. 
the proceeding. It reads: 

4 

"4 • Petitioner inteugs to acquire ynder $:m1nent 
~main proceed1DS§ all property, franchises and 
rights (the wproperty") of the FontaM Division 
of the San Gabriel Valley Water Company, 
including the water ri9hts, if any, which are 
appurtenant to,. dedicated tor pablic use or 
otherwise available for pablie use within the 
serviee area of the Fontana Division ot the san 
Gabriel. Valley Water company and the stock 
owned :by the San Gabriel Valley Water Company 

Also passed at the April lS, 1986 Regular Council Meetinq: 

ReSolutiop No. 86-77: approvin~ the issuance of its 
19·86 Certificates of Participatl.on tor the water 
system, project, and. approvinq the tinal tormof an 
Instal.llnent Sale A~eementr Trust Aqreement, 
Official Statement· anc1:P\lrchase Agreement,. and· 
authorinq theirexeeution • 
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or any division, subsi~iary or holding company 
thereof in the Fontana Union Water Company .• 
The city has previously taken certain 
preliminary actions with respect to the 
acquisition of the Property QY an exereise ot 
~be power ot eminent domain or otherwise 
including, without limitations,. the adoption of 
the resolutions of the City Council of the City 
attached as· Exhibit WAW he;eto· and' ineorporated. ' 
herein by this ref.erence.* (Emphasis 
added .. ) 

On SeptemDer 17, 1986, the Commission issued its 
Statutory Order to, Show cause (P.O'. Code § 140S) setting a 
Prehearing Conference (PHC) for November 3, 1986. san Gabriel 
moved for dismissal of the application on a number of grounds 
including the contention that the City had not by its application 
alleqed a suff.iciently *unequivocal expression of intent* to 
acquire the utility property as would satisfy the commission 
requirements of City ot Fresno (1981) 6 CPtTC 2d 408. 
Administrative Law Judge (ALJ) TUrkish ordered briefs and a 
January 23, 1987 hearinq on the dismissal motion. 

The brief Fontana filed on January 16, 1987 in response 
to the ALJ's order contained a section purporting to reply to San 
Gabriel's lack of. intent contentions, and included two exhibits in 
support of its arguments.. San Gabriel argues that EXhibit S, is 
the Wloaded gun* of this proceeding, a deliberate and calculated 
attempt to· mislead' the Commission, although such was not apparent 
to outsiders at the ttme of submission of City's brief with its 
exh:ibits. in 1987. 

EXhibit B was represented to the Commission as being a 
certified true eopy of what purported to· be the minutes of the 

5 Exhibit A attached to· and incorporated into· the application 
consisted of copies of Resolutions Nos .. 86-150,. 86-17, and 86-77 
(see footnotes 3 And.4). 
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executive session of the City Council the evening of February 4, 
1986. Signed by City Attorney Rager and subscribed by Mayor Simon 
as being minutes approved by the City Council, it also bore the 
certification of the City Clerk. 

Exhibit B indicated that City Manager Ratelle at the 
February 4, 1986 Executive Session had advised the council that its 
staff had completed the preliminary work in preparation for 
Neminent domain* proceedings to acquire the water system, that 
financing had been arranged, and that it was proposed t~ acquire 
the property by condemnation. Exhibit B proceeded further to 
indicate' that at that same February 4,. 1986 Executive Session, a 
motion had been made, seconded, and passed with all five Council 
members voting affirmatively, that the City Ncommence eminent 
domain proceedings by filing a petition for just compensation 
before the Public Utilities commission ••• ~N 

At the January 23, 1987 hearing on the motion to dismiss, 
the City's associated outside council,. Bacigalupi,. argued to ALJ 
Turk~sh that Exhibit B, the February 4, 1984 executive session 
minutes, taken with the other materials in the application itself, 
was sufficiently NunequivocalN as t~wbat the City Council had 
ordered done before filing the application,. to conclusively' show 
that Fontana had evidenced its ,intent to condemn if a voluntary 
sale failed. 

Following other rulings, etc. not material to the present 
issue, on June 10, 1987, AIi1 weiss6 issued a proposed interim 
decision denying San Gabriel's motion to· dismiss.. Among other 
matters". that proposed decision concluded that the City',s 
application, byind'ieatingan intention to, acquire by *purchase, 

6 On April 14,. 1987, as the consequence of the sudden serious 
illness of ALJ Turkish,' the matter was reassigned to ALJ John B. 
Weiss • 
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condemnation, or otherwise,n sufficed to comply with the 
requirements of P.U. Code § 140~. On July 29, 19$7 ~y Decision 
(0.) 87-07-082, the Commission adopted. the Ar..:J's prcposed decision. 
Rehearinq requested by San Gabriel was deniecl on March 23, 1988 
(with minor lanquaqe clarifications not of consequence here). 

Meanwhile San Gabriel ponclered possible judicial 
remedies. A San Gabriel executive had discovered certain 
discrepancies Detween the EXhibit B executive session minutes ot 
FeDruary 4, 1986,- and the official minutes ot the February 4, 1986 
regular session of the City council. For example, one showed 
Councilman Boyles absent the evening' of FeDruary 4, 1986: the other 
showed. him present and voting. 

On January 2-9, 1988, San Gabriel tiled in superior Court 
tor a writ of mandate seekinq to force the City to withdraw its 
application to the P'.'O'.c-' Extensive discovery followed. 'l'he 
evidence uncovered led San Gabriel to conclude that the City had 

• 

deliberately perpetrated fraud upon the commission. Accorclinqly, • 
on August 8:, 1988', San Gabriel filed. this, its second motiol'?- to-
dismiss before the commission. The present motion is based upon 
different qround.s and upon newly discovered evidence. ~he City 
opposes this second motion to- dismiss. 

In essence, by this Second. Motion to- dismiss San Gabriel 
asserts that having' to respond at the close of 1986 to San 
Gabriel's first dismissal motion, and. very cognizant of the 
essentially bare bones nature of City's conclemnation assertions 
contained in paragraph 4 of city'S application, the City's 
representatives !earedthat the commission might grant dismissal 
based. upon San Gabriel"s contention (drawn from >ity 0: lresno, 

7 On May 23, 1988" the Honorable Ben T. Kayashima, Judge ot the 
Superior Court,. finding' that P.tr. Code §§ 1756-1759 gAve exc:lusive 
jurisdiction tOe the'. State Supreme Court I' denied a writ of mandate .. 
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supra) that in order for Commission jurisdiction to attach under 
P .. U .. Code § 1403, a first class petition must set forth the 
unequivocal intention of a public subdivision to acquire under 
eminent domain proceedings. San Gabriel states that Fontana was 
fearful that the Commission might indeed dismiss the City's 
application for an insufficiency of evidence showing intent to 
condemn. Accordinqly, SNl Gabriel asserts" FontamL decided it 
would have to create some supportive evidence to ~olster the record 
and show that there was indeed City Council eminent domain intent 
and acts betor~ the City filed its application in June, 1986. 

On October 7, 1988, AlJ Weiss beard oral argument on san 
Gabriel's· second motion to dismiss.. Upon fil-ing of briefs on 
Octo~er 28, 1988, the motion to dismiss was submitted for decision .. 

The evidence introduced to support the second motion to­
dismiss shows the following: Despite the fact that it bad not been 
City practice to· prepare formal minutes of the executive or closed 
sessions of the City Council (indeed City Attorney Rager, deposed 
on April 13, 1988, stated that he could not recall any previous 
instance) the City'S legal group - with at least the later 
acquiesence of Mayor stmon, decided to- retroactively prepare a 
closed session minute for the evening of Fe~ruary 4, 1986, which 
minute would support the City's application statement on intent t~ 
condemn.,S: Accordingly, Rager" using his recollection' of that 
executive session' 11 months earlier ,_ dreW' up, various drafts. Tbese 

8 When asked during discovery in the writ proceeding for the 
motivation behind this most unusual and exceptional procedure, 
Rager stated: 

"Dale Baci~alup'i" during the proceeding before the 
PUblic Utl.lities Commission, asked me t~prepare 
some. because they had a motion to-dismiss and he 
needed evidence -that the Counc:1.1 bad made -- bad 
taken the action'.,· (Depos:1.t:1.on: - 4131/8.s;~) 
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initial drafts reflected closely the context of Redevelopment 
Attorney Sabo's. report on the executive session discussion of the 
water system acquisition summarized in the official minutes of the 
February 4, 1986· regular session of the city council,S except for 
the addition of references to a motion being made, seconded, and 
carried by all five Council members to· proceed to acquire the water 
system· by "condemnation"; this motion purportedly being made 
following city Manager Ratelle's purported. aa.vice to· the Council 
that staft baa. complete~ its preliminary work in preparation for 
"eminent domain proceedinqs."lO Alterations to these drafts were 

9 The Certified ~rue Copy of the Minutes of the City Council 
Reqular Meeting on February 4, 1986- state: 

NMayor Simon called an Executive Session at 7:31 p.m. 
to· discuss potential litigation. The meetinq 
reconvened at 7:5·6· p .. m. Redevelopment Attorney Sabo 
stated discussion in the Executive Session was in 
regards to· acquis·i tion of the Fontana Water company 
)::)y the <:1 ty ot Fontana, and that Council directed 
staff to· proceed with the neqotiations to- acquire 
the system on behalf of the city. He stated they 
also· discussed, with reqard to the proposed tax 
exempt bond finanCing where the City could acquire 
the system-, as well as proposed neqotiations and 
evaluation of the system. Before the resolutions 
reqardin~ this time were adopted,. the City Clerk 
asked, W.1.th approval Attorney Sabo that the Consent 
calendar be approved first to· help expedite the 
numbers of the resolutions." 

10 In a sworn declaration dated April 28, 1988 Sabo stated: "I 
do not recall any formal or informal authorization as ,of 
February 4, 1986-, on behalf of the City Council actinq as City 
Councilor actinq on' behalf of the Board of Directors of the 
corporation to file or to· initiate either a condemnation action or 
proeeedinqs before the PUblic Utilities Commission of the State of 
california .. " . 

(Footnote continues on next page) 
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made by the City's associated council Baciqalupi, after which the 
result was typeci, siqned by Raqer, s\ll)scribed by Mayor Simon with 
the leqend wThe foreqoinq minutes were approved ~y Council," an4 
were included in a Council aqenela packet distributed in aelvance of 
the January G·, 1937 reqular City council meetinq~ Interestinqly, 
of all the agenda packet items, this document was the only one pre­
siqned anel pre-sUl:>scribed with the Council approval legend. At the 
January 6, 1987 regular meetinq of the City Council, in the absence 
of Mayor Simon, the newly devised wminutes" of the February 4, 1936 
executive session were retroactively approved,by the City Council. 
And as stated before, these wminutes" were attached as ExhibitS to 
Fontana's January 1&, 1987 ~rief in opposition to· San Cabriel's 
motion to dismiss. 

Today, further cloudinq the validity of Exhibit S, San 
Gabriel charqes that the copy of the minutes represented as 
EXhil:>it B is not the same in content as that adopted by the City 
Council on January 6-,,1987; that the EXhibit B document hael several 
addition$maele from the, elocument i~ the c~uncil#s Agenda packet. 
But,' San Gabriel notes, the official minutes of the 'January. 6·, 1937 
reqular, CoUncil meetinq'qive no, indication or reference, to' any 

(Footnote continued from previous paqe) 
Anel in his deposition of April 22', 1988 in the Writ 

ProceecUnq" in response to the question NOid Mr ~ Ratelle propose on 
February 4, 1986 that'the' City council make a decisionto-,condemn 
this property?", Sabo' stated: NNot to· my recollection .. " 
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discussion or amendment beinq made to the Aqenda packet item before 
it~ll indicatinq only that the minutes of. a February 4, 1986 
executive session were approved. 

In the oral argument before ALJ Weiss on october 7, 1985, 
Baciqalupi by way of. explaination, stated: 

w ••• The council packets, asia frequent with all 
cities that I'm acquainted with and also in 
Fontana, are prepared at least one week before 
the council meeting, 

WIt's the rule rather than the exception for 
many of. the items in the council packets to be 
amended or chanqed before they qet acted upon 
by the council, including' the m:i.nutes. 

WIn fact~ in my experience with city councils, 
and I attend them weekly, city council people 
alwaY$ ~end minutes, and so' the minutes 
submitted to the city council as part of. tbe 
council packets, generally speakinq, are- not 
what is approved, and that is exactly why, your 
Honor, only the Q-6· minutes- (the Exhibit B, 
ver$ion) which were presenteato, this 
Commission: bear the certit'ied~ stamp, of the- City, 
Clerk, while the Q-4 (the aqenda packet 
version) cloes' not _w . 

11 'I'he certified true copy of the January 6, 1987 minutes of the 
reqular session of the City Council, as to this matter merely 
state: 

"Motion made by Councilman Day, seconded :by 
Councilman Koehler, to approve minutes of 
February 4, 19S6· Executive Session. Motion carried 
by the tollowi:og vote:, 

AYES-: Mayor Pro 'I'em· Boyles,. Councilmen Oay, 
Koehler, Kragness 

NOES: . None 

ABSENT': Mayor Simonw 
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And attachea to' the City's Memorandum of Points and Authorities for 
the Superior court writ ot: mandate proceeding is the April 28, 1988 
declaration of City Attorney Rager. In his declaration, Rager 
stated: 

HI had prepared a minute ot: the executive 
session t:or February 4, 1986 which was put in 
the a~enda packet for the January 6, 1987 City 
Counc1l session. That minute was subsequently 
corrected to include the fact that the City 
Council had voted to authorize the petition 
with the PuJ)lic utilities Commission.. It is my 
recollection this corrected minute was adopted 
by the City Council in open session on 
January 6" 1987" and was ultimately suJJmitteCl 
to' the Public Utilities Commission as part of 
the City's response to a motion to· dismiss. 
When this minute was submitted to the Publie 
utilities commission, I believed it to be 
accurate .. '" 

Mr .. Raqer's deposition taken April l3, 1988 in the writ proceeding 
further states· in ·response to· a question Whether Attorney 
Bacigalupi altered Rag-er's drat:t that: 

"'He had me put in the wording eoncerning a 
proceeding before the Publie Utilities 
Commission rather than the wording I had put 
in .. '" 

A copy ot: the minute version submitted to' the Commission as 
Exhibit B is· attached to this deeision as Appendix A. The wording 
that is underlined is the wording added to' the agenda packet 
version. 

tTnexplained is why, at the time in January 1987 when City 
filed its opposition to· San Gabriel's first dismissal motion, an4 
argued its case before ALJ TUrkish, City's Attorney Baciqalupi gave 
the Commission no word about the unusual circumstances attending 
Exhibit S and its adoption II months atter the event? 

. 'rhe next development was on May l7" 1988· wben City's 
Attorney BaCigAlupi advised. A1.J Weiss that during· the extensive 
review, numerous depositions, and production ot documents 
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necessitated in the Superior court writ proceeding, an inaccuracy 
had been brouqht to· light relatinq to the date when.the events 
described in the Exhibit B minutes of the closed session of the 
City Council had actually occurred. It was stated that City 
Attorney Rager had discovered that the affirmative action approving 
a P. tT • C. application .taken by the City Council had oceurred during 
the regular session of the City Council on April 15, 1986, not 
during the executive session on Fe))ruary 4, 1986 as previously­
asserted by City.12 

Subsequently, on August 8, 1988, when san Gabriel filed 
its second motion to dismiss, the complete story began to unfold 
for the first time. San Gabriel included in its motion a 
volu:m.inous declaration ot Michael L. Whitehead Which in turn 
attached copies of exhibits obtained in the Superior Court writ 
proeeeClinq" which had been- concluaed. And this led the City on 

12 Bacigalupi, at the instruction of Raqer, attached to his 
communication certified copies of the February 4, 1986 open session 
Council meeting, of the April lS, 1986 corporation open session and 
of the April 1~, 1986 open session Council meeting, as well as a 
certified copy of the January 6, 19$7 open session Council meeting. 
These purportedly accurately depict the events that were intended 
to be portrayed by the February 4, 1986 executive session minute 
(Exhibit B to City's January 16, 1987 response to· San Gabriel's 
first motion to dismiss). 

Unfortunately for City's purpose II months after the fact in 
preparing these closed session minutes to prove previous staff and 
Council intent to commence eminent domain proceedings, when the 
February 4, 1986- closed session minutes finally were associated 
with the Council's April 15, 1986 corporation and Open Session 
minutes, they tailed ot their purpose~ The April minutes reflect 
that Council members. considered and authorized only the filinq of a 
proceedinq betore the Commission to· determine the value ot the 
water, system, n23& any eommencement of eminent d.omain proeeedinc;rs as 
statec1 in the Certified True Copy otthe now rather disereciitecl 
executive session minutes .. 
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september l, 1988' to respond. with additional copies of 
declarations, etc. from the Superior court proceeding. 

It d.eveloped that in an April 28, 1988 declaration 
appended to· City's Memorandum of Points and Authorities tn the writ 
proceeding, Rager stated that because of the reaction raised out of 
the preparation of the February 4,., ,1986 executive session minute, 
he subsequently had attempted to collaterally verity the accuracy 
ot the minute. He was able to' o~tain unotficial videotape 
recordings ot ~oth the Fe]:)ruary 4, 198c5· and April 15-, 1986- reqular 
City Council meetings, as well as the April 15, 1986 City 
Corporation meeting. Reviewing these, Rager ascertained that he 
had contused various- eVents; that it had been at the April l5, 1986 
regular City Council meeting, and not at any February 4, 1986-
executive closed session that the City Council had voted to file a 
petition with the PUblic utilities commission. In his declaration, 
he states that he had as~ed BaCigalupi to' send the Commission 
copies, ot these respective meeting minutes Which he states 
accurately portray the events. (Bacigalupi did this in his May l7, 
198'8 letter .. ) 

And in these subsequently obtained AU9'Ust 8, 1988 and. 
September 1, 1988 filings, the AI.J learned trom an April 28, 1988-
declaration appended to, the City's Memorandum ot Points and 
Authorities in the Superior Court writ proceedings, that Bacigalupi 
had stated that until March 1988 he had ]:)een unaware ot the 
existence of any City Council minutes other than the one reflecting 
the purported February 4, 198-6 closed session minute (the one he 
helped create)_ He stated further that had he been aware of the 
existence o~ other Council minutes, he would have tiled them with 
the Commission as part of the City's January 1987 brief opposing 
the first dismissal action. 

Finally, the appendix: to· the City's April 29', 1988, 

Memorandum. ot, Points and Authorities' in the superior· Court writ 
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proceeding also contained the declarations of four members of the 
City Council, Mayor Simon and Councilmen Boyles, Kraqness and 
Koehler. 13 ~hese sworn declarations, taken late in April 1988, 
make it very clear that the City Council never had voted or decided 
to file a condemnation proceed'ing. ~he Council voted only to, file 
a just compensation petition with the Commission, and its sole 
reason for doing so',. as these declarations make clear, 'ItIas to 
o~tain a basis for making an offer to San Gabriel to purchase the 
water system,.. 'l'he potential for proceeding with a cond.emnation 
suit was reserved for possible future consideration. (The 
existence and content of these sworn declarations of the Councilmen 
was first revealed to the Commission in the declaration ot San 
Gabriel's Michael L. Whitehead filed August 8, 1988 concurrently 
with and in support of San Gabriel's Second Motion to, Dismiss. The 

first time the City disclosed, to- the Commission, the existence or 
content,of these declarations- was when the City on Septe=er 1,. 

1988 filed its, response and opposition to' the second motion to, 
dismiss.) 
Disqs&SsioD 

The irony of this proceeding is that,. as we stated 
earlier in D.87-07-082, all that City was required to do to 
initiate a just compensation proceeding before the co~ssion under 
P'.,(]. Code § 1403 was to' have filed a petition which unequivocally 
indicated the intention of that political subdivision to acquire 
the property, ei ther ~y eminent domain or by other lneans such as. by 
purchase. 

As is presently abundantly clear, the Fontana City 
council,in its actions 1ead.:i.nq up' to- the tiling or the, City's 
petition in 3une, 19'8& had, evidenced. only a present intention as of 

13 No declaration was taken trom Councilman Day who was ill at 
the time. 
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that date to acquire the water property by purchase. Nothinq more. 
We now know that the Council authorization which permitted the 
City's staff to tile the City's petition to· the Commission was made 
at the April 15, 1986 regular City Council meetinq.14 As both 
City Attorney Raqer an4 City Special Counsel Sabo subsequently 
stated in' April 28, 198'8 declarations, both were unaware of l!ft1y 
City Council authorization for the City's staff to, instigate, 
condemnation proceedings .. 1S Nonetheless, the petition to the 

14 The Certified True Copy of the Minutes of the City Council 
Regular meeting on April lS, 1986 state: 

WMotion made by Mayor Simon, seconded by councilman 
Kraqness, to direct the City Manaqer and the city 
Attorney to tile a petition with the california 
Public utilities· Commission for initiation of a 
proceeding to determine the value of the acquisition 
of the Fontana Water Company_ Motion carried by the 
following vote: 

AYES: Mayor Simon" Councilmen Boyles,. Day, Koehler, 
lCragness 

NOES: None 

ABSENT: Nonew 

15 Patagraph 7 of City Attorney Raqer's April 28,1988 sworn 
declaration in the writ proceeding states in this regard: 

WI am· unaware of any decision or vote ot the City 
Council to acquire the Water System of the Fontana 
Water Company by tiling a condemnation suit in the 
Superior court.W 

PAragraph 24 ot City Special Counsel S~OfS April 28, 1988 
sworn c:leclaration in the writ proceedinq states: 

*24. At the reqularmeetinq ot the City Council on 
April 15-, 198&, specific authorization was given by 
the city council pursuant to a ~otion adopted.by the 

(Footnote continu'es on next. page) 
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Commission of June 6, 1986 signed for the City by both Raqer and 
Sabo, as well as by City Manager Ratelle, stated that HPetitioner . . 

intends to acquire under eminent domain proceedinqs~ •• H This was 
the wordinq that precipitated the first San Gabriel motion to 
dismiss, since beyond these words there was little of subs~ce to 
flesh out indication of unequivocal intent to condemn. 

On balance, it is understandable that leadinq up to 
preparing and filinq the city'S June 6, 1986 petition, these city 
representatives may not have been well versed with valuation and/or 
condemnation procedures, 16· even thouqh it is also reasonable t~ 
expect that the City's attorneys, betore drafting and Signing that 
petition would at least have reviewed the appropriate statutes. 
Ratelle was not an attorney and possibly relied upon the two 
attorneys in adding his, signature tor the City. 

Nonetheless, once the si9'1lificance of what they hAd 
signed became apparent in November 1986 (when San Gabriel moved tor 
dismissal, citing Ci'ty ot Fresno, supra), the. situation could 
easily have·beenrectitied to, reflect the true state ot attairs -

(Footnote continued from previous page) 
City Council to commence valuation proceedings in 
the form ot the filing of a Petition for Just 
compensation before the PUC. To the best ot my 
knowledge, no authorization was qranted by any 
members of the Cit¥ Councilor representatives of 
the City during SAl.d City Council meeting- to 
commence any eminent domain or condemnation 
proceedings for the purposes of acquiring the 
Fontana Water company without the consent of the 
Fontana Water company.H 

16 Indeec1., in his April 28, 1988 declaration in the Superior 
Court proceeding, Raqer conceded that he had not been tamiliar with 
Pul:>lic-O'tilitiesCommission proceedings and had virtually no 
experience in the tieldof· eminent· domain., $abo:' s. prinCipal area 
of legal practice was in municipal bonds and related tinancing. 
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that City wanted to make the acquisition by purchase and that the 
dratter-si9'Xlees of the petition had erred.. A simple amendment to 
the petition could have been filed_ 

But the city's representatives chose not to take that 
approach. Confronted with San Gabriel's many faceted motion to 
dismiss, including San Gabriel's reliance upon citv 0: [ISsD2, 
supra,. in arguing that the City's bare bones statement of 
condemnation intent ""tails· to place in the record any facts 
supporting the alleged intent on the part of petitioner to, acquire 
property by eminent domain,"" they chose instead to continue 
asserting intent to condemn. 

By this time the City realized it needed specialized 
legal assistance and had associated Mr. Bacigalupi, an attorney 
well experienced in Commission practice including just 
compensation, as well as in the conduct of eminent domain 
proceedings in Superior Court. Bacigalupi conferred with Rager~ 
The City's petition had expressly alleged that the City intended to 
acquire the water system by ""eminent domain proceedinqs,"" and 
Baciqalupi recognized that to support and sustain that statement of 
intent under challenqe by San Gabriel's motion, additional 
supportive evidence would be needed - some tangible evidence that 
the City council had indeed determined it would proceed by eminent 
domain. the record shows that Bacigalupi in December 198& asked 
Rager whether the City Council had formally authorized the tiling 
of a petition with the Commission, and was told that it had n2t 
voted to· initiate eminent domain procedures, but had voted to, 
authorize a pe,tition to the Commission to initiate just 
compensation proeeedinqs;. that this latter au'Ghorization - to the 
best of Rager's recollection - was during a council executive 
session on FeDruary 4, 1986" althoug'h no minutes had ever Deen 
prepared of that executive. session., 

It was then ,decided to' create minute$ of that executive 
sess.ion to· be useato- support City's de tense aqainst San Gabriel"s 
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motion. Rager proceeded to draft successive versions based upon 
his recollection, with Bacigalupi assisting by making successive 
alterations to· Raqer's drAfts. But while both Rager and Bacigalupi 
were well aware that the City Council At no tim~ had voted to 
condemn or proceed with eminent domain proceedings ,. beginning with 
the first draft, refereonce was included ot a motion made by the 
Mayor, seconded~ and passed which set forth that the City Hproeeed 
to condemn,H later altered to Hcommence eminent domain 
proceedings.H17 . Similarly, included was a paragraph on a City 
Manager's presentation which was expanded to represent that Ratelle 
had advised the City council that Hstaft had completed its 
preliminary work in preparation :eor eminent domain proceeding-s,H 
and Hproposed to acquire by condemnation. H18 

These drafts, as we later fin~lly learned, culminated in 
an City Council ag'encla. packet item, presiqnecl by both Attorney 
Rager and Mayor Simon,. which 11 months retroactively was adopted by 
the City Council on January 6, 1987 as the purported minutes of a 
February 4, 1~8& executive session of that Council. The document 
as adopted still included· the false statements that the Council had 

been advised that staff had completecl preliminary work in 
preparation for eminent.domain proceedings and had proposecl 
condemnation, as well as the reference to the passed motion to 
commence eminent domain. proceedings. And the cloeument was adopted 
even though later the Mayor and three of the councilmen 

17 Special Counsel Sabo, when later deposed, was asked if such ~ 
motion had been made, stated: HI don't recall such a motion," and 
"I would have to· say that I don't think there was any motion made 
along those lines.H (,April 28, 1988 deposition., 

18 Aqain, Sabo who· hael been present both on Fe~ruary 4 f< 1986 an4 
April 150,. 198,6,. when askeel whether Ratalle' during' the Council 
meetinqs had proposed that the City Council make a decision to· 
condemn, answered HNot to my. recollection." (April 28-, 1988· 
deposition. ) 
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categorically denied that the Council Hat any timeH had authorized 
or even ,intended to· initiate eminent domain proceedings. This was 
the document tiled as Exhibit B to City's January 16, 1987 response 
to· San Gabriel's motion to 4ismiss. 

This 40cument was incorporated in the City's January 16, 
1987 response specifically to support the statement in the city'S 
petition that the City intended t~ acquire under eminent domain 
proceedings, the statement ot intention under attack by san 
Gabriel. ~his incorporation was made despite the tact that City's 
attorneys knew when they did so that the petition statement was not 
true;: that the City Council had not voted to commence eminent 
domain proceedinqs, and th~t the city Manager had not reported that 
statf proposed to <lcquire by condemnation. 'I'his action can be 
nothinq less than a planned and deli~erate eftort to· mislead the 
Commission by an artifice or false statements ot tact in violation 
of Rule 1 ot the Commission's Rules ot Practice and Procedure. 

And the calculated deception did not end there. At the 
January 23, 1987 hearing before ALJ Turkish, Bacigalupi persisted 
in the strange attempt to· mislead, stating: 

HI frankly fail to· see the tault ~t Mr. Ross 
tinds with the resolution adopted in executive 
session, which is EXhibit s.,. which once aqain 
is a rather unequivocal, I submit, statement l:>y 
the council to the City Attorney and the statf 
to- come here and. do this. I tail to· see lJJly 
equivocation in what the city has done.H 

and further:-

HAnd I would ask that you take the time to- read 
the history set forth-in the no· arl:>itrage 
certificate· and· the tax memorandum.. The 
history in these is· interestinqand~ I think, 
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contradicts quite conclusively arguments made 
by Mr.. Ross that we h~ve no intent :to 
condemn .. ~~ (Emphasis added .. ) 

And later, in the April 2, 19B7 City response to· San G~riel's 
appeal from the Commission rulin~ denyin~ San Gabriel's first 
motion to dismiss, Bacigalupi still persisted, ar9Uing: 

"In stark contrast, however (to the ~ity o~ 
Fre§no situation), in this case the City 
cOWlcil in the City of Fontana has voted, not 
once but several times, to commence the 
acquisition proceedings, to pursue diliqently 
the proceedinqs betore the PUblic Utilities 
Commission and thereafter th~ Superi2r Court, 
and has appropriated $40 million to accomplish 
these objectives. Frankly, we are at a loss to 
imaqine what more the Company would have us 
do· .. " (Emphasis. added .. ) 

Even after the' City on April 29, 2988 tiled its 
Memorandum of Points and Authorities in opposition to· San Gabriel's 
petition for writ of manc:late in Superior court, the City still 
failec:l to come forward to· the Commission with a straiqhtforwarc:l 
revelation of matters as they really were~ That memoranc:lum 
conceded to the Court that the City Council voted,. not on 
February 4" 198& in executive session, :but on April 150, 1986 in 
open session to tile with the Commission, not. ""an eminent domain 
proceeding"" as set: forth in these EXhibit B "offieial minutes,." but 

29 Mr. Baciq~ulupi was referrinq to- certain of the financing 
documentation prepared by City's staff for use in any sale and 
delivery. Several of these made reference to a possible exercise 
of eminent domain powers in the event a neqotiated sale could not 
be achieved. But as one of these documents states.: HAs an 
alternative,. the city mAl!: seek to acqu:f.re the water system through 
a condemnation proceedinq.H In view of the fact that the City 
Council most emphatically had not decided or voted any condemnation 
action, these statements may be "interesting," but they scarcely 
"contradict quite eoncl"UsivelyH arguments thAt the City had. no 
intent to· condemn. 
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rather merely a petition for'the commission to' determine just 
compensation. It further conceded that the "the City has 'not 
decided or voted yet to ta~e the Water company's assets without the 
company's consent :by the power of ,eminent domain,w20 • 

Instead,. on :May 17, 1988,. :by letter to- ALJ Weiss, 
Baciqalupi stated that Raqer had "recently notified him" that the 
Fe:bruary 4, 1986 executive session minutes (EXhibit B) "is 
inaccurate in some respects"; that the council action had really 
occurred on April 15, 1986. Bu~ nothinq was mentioned of the fact 
that the City Council had never decided or voted to initiate 
eminent domain procedures. While copies of minutes of the 
February 4, 198& regular Council session, the April 15, 1986 
Redevelopment Aqency Executive session, the April 15, 198& Non­
Profit Devel~pment Corporation regular session, the April 15, 1986 
regular counc1l session, and the January 6, 1987 regular Council 
session were attached to his letter, no mention was made of the 
fact contained in City's April 29, 1988 Memorandum of Points and 
Authorities in the Superior Court proceedinq that "the February 4, 

198& exeeutive session minute is mistaken in one other major 
reqard," i.e~, that "the City has not decided or voted yet to take 
the Water Company's assets without the Company's assets without the 
company's consent :by the power of eminent domain." Nor did the 
C~ty then furnish the Commission with other documents from its 
Memorandum of Points and Authorities in the writ proceeding. It 
was only after San Gabriel filed its second motion to dismiss 
accompanied :by the Whitehead declaration that the full extent of 
the attempted fraud could be pieced together ~ only then did the 
City by its; September 1" 198'8 response include the damaqin~ 
material in' its, Memorandum of Points- and Authorities. 

20 'l'heMemorand.'I.1m-ot Points and. Authorities· included declaration 
of the Mayor and. three City Councilmen to that point .. 
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This Commission's Rules ot Practice and Proeedure provide 
for a Code of Ethics. Rule l' provides: 

"Any person who signs a pleadinq or ~riet, 
enters an appearance at a hearing, or transaets 
business with the Commission, ~y such act 
rep~esents that he is authorized to· do· so and 
agrees to· comply with the laws ot this state; 
to maintain the respect Clue to the Commission, 
members of the Commission and its 
Aaministrative Law Judges: and never.. to mislead 
the commission or its staff by an arti~iee or 
false statement of fact or law." 

In this matter the city'S representatives initially 
misrepresented an intention to acquire under eminent domain when 
they knew the City had no such intention, and then created 
misrepresentations and made arguments to support the initial 
misrepresentations. A misrepresentation is a falsehood or untruth 
with the intent and purpose ot deceit; it may consist as well in 
the concealment of what is true as in the assertion of what is 
false. If a party conceals a fact material to the case,.. knowing 
that the other party acts on the presumption that no such fact 
exists,. it is fraucl.. Fraud is simply the gain of an advantage to, 
another's detriment by deceitful or untair means.. It connotes 
concealment,. falsification, misrepresentation or the like .. 

While there are distinctions occurring' in the course of a 
proceeding between extrinsic fraud whieh consists of preventing' a 
fair presentation of views, and intrinsie fraud which relates t~ 
fair determination ot issues,- practical application of the 
distinctions is d1tficult,. and this Commission will not become 
involvea in rules, distinctions, and categories so as to- become 
impotent to cleal with this fraud in a forthriqht manner. 

Under the provisions of the Business and Protessions 
Code, section 606S'(d),. a lawyer has a duty to employ for the 
purpose ot maintaininq the causes eonfided to him such means only 
as are consistent with truth". and never to- seek to, mislead, the 

judge by art:tfice or false statement of tact or law., And any 
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presentment to a court of a statement of fact known to ~e false 
presumes an intent to receive a determination ~ased upon it. 

In the judicial courtroom, the filinq of an affidavit 
containing statements known to ~e false, or with disregard as to 
their truth or falsity is contemptuous, as is any other attempt to 
deceive the court (vaughn·v. Municipal court (1967) 252 CA 2d 348, 
35,7-358) • 

Just as a judge in a Court of record has a duty to 
protect the integrity of the judicial process, so too do an A!,;1 and 
this Commission have a commensurate duty to protect the integrity 
of the administrative law process, and to enforce the effective 
control of Commission proceedings in order to· insure the orderly 
administration of justice. 

The City's representatives have breached. the Commission's 
Code of Ethics in numerous respects. Rule 5 of our Rules of 
Practice and Procedure require that all applications be verified. 
The City's petition was verified under penalty of perjury by the 
City Manager.. It was also signed by the City Attorney and the 
City's special Counsel.. Paragraph 4 of the petition was known not 
to be true. It cannot be supported ~y the false Februar,r 4, 1936 
executive session minutes, which were also falsely verified when 
*certified* as a "true copy" by the City Clerk. City councilmen 
have sworn under oath that there was no· intention to condemn .. 
Nonetheless the Council adopted these minutes, false on their face, 
11 months after the fact, and the Mayor signed them. City's 
associated counsel,. well versed in eminent domain and public 
utility proceedinqs, when assoeiated later in 1986, i:rmediately 
ascertained that the Council had not voted to- condemn .. 
Nonetheless, he participated in the preparation of anc:i submission 
to, the Commission. of the false February 4, 1986 executive session 
minutes, and thereafter artfully argued them-and continued to­
mislead the Commission ... 
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What is the appropriate remedy? the Commission has 
jurisdiction'to punish for contempt,. and has the same power and 
authority in this regard· as courts of record. But this power 
should be exercised solely when necessary. The wide participation 
:by city officials- and representatives, civil and legal,. in this 
unfortunate proceeding would necessitate extensive further 
proceedinqs,. with :benefit really to no· one. The City's- petition, 
as San Gabriel points out, founders in its own illegality. We 
believe the best resolution would :be tor the Commission simply to 
ref.use to consider the City's petition further. To permit the City 
to· amend the just compensation petition would encourage, not deter, 
such illegal conduct in Commission proceedings. By dismissal of 
this proceeding the Commission ef.fectuates the purpose and poliey 
of our Rules of. Practice and Proeedure r and does not cause any 
injury to the City or to, San Gabriel. 

While we do not choose to· mete out punishment tor 
contempt here, we wj,ll reter this matter to the State Bar tor 
appropriate proceedings. 
x,i.ndings ot la¢ 

1. Division is. a water system unit ot San Gabriel, a p~lic 
water utility within the jurisdiction ot this Commission. 

2. City has been interested. in acquiring Division to 
establish and operate its own municipal water department. 

3. The City Council of Fontana, while aware of. its eminent 
domain powers which could be used to· acquire the water system, has 
never decided or voted to use those powers to acquire Division, 
instead intending no more than acquisition of the system by a 
negotiated purchase. 

4. City Council's- staff, in anticipation ot a potential by 
purchase acquisition, prepared preliminary enabling documentation 
tor tanding· such an acquisition,. which documentation was approved 
in torm. and authorized by the Council in Various sessions. ot the 
Council during the first quarter ot 198&. 

- 28 -" 



• 

• 

• 

Aoo86-06-022 ALJ/JBW/fs 

5. Negotiations with San Gabriel having stalled on valuation 
issues, the City Council in its reqular session on April 15, 1986 
passed a motion authorizin~ its statf to file a petition with this 
Commission to have the Commission determine the just compensation 
for an acquisition of the system by purehaseoo 

6. On June 6, 1986, the city's staff filed a petition with 
this commission, stating the City's intent "to- aequ.ire under 
eminent domain proceedings." 'rhe petition, verified by the City 
Manager, was also siqned by the City Attorney and the City's 
special counsel, all of whom were aware the City bad no, such 
present intention t~condemn. 

7.. On September 17', 1986, the Commission issued its 
statutory Order to Show cause. 

S.. At the November 3, 1986 prehearinq conference on the Show 
cause Order, San Gabriel made its- first motion to dismiss based on 
numerous ~rounds, including a contention that the City's petition 
did not allege the "unequivocal expression of intent" required 
under City ot Fresno, (198'1) 6, CPtTC 2d 408. 

9.. MeanWhile,. the City had associated Attorney Bacigalupi, 
experienced in municipal government,. eminent domain and just 
compensation matters. 

10. Bacigalupi immediately ascertaine,d from the City Attorney 
that the City Council had ~ot voted to initiate eminent domain 
proceedings, ~ut rather had voted to- file with the Commission to, 
initiate just compensation proceedings t~ obtain a valuation to be 
used in negotiations with san Gabriel. 

11. Instead of conceding' error or mistake in the City's filed 
petition with regard to the stated intent "to' acquire under eminent 
domain proceedings,," and amending its petition to· the commission, 
the CitY'$ representatives engaqea in deceptions ana 
misrepresentations to sustain the petition a$ filea~ 

l2-. '1'0' counter:San..,Gabriel's laek ot intent argument" the 
City's ',. representatives,. promptea and, guidea by Bacigalupi,. prepared 
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successive drafts ~f minutes of a purported City Council unrecorded 
executive (or closed) session ascribed as having occurred on 
February 4, 1986, 11 months earlier. 

13. Through the various successive drafts and the Council 
Agenda Packet to· the final HofficialH product, reference was 
incorporated of a Council motion, seconded and passed atter staff 
recommendation, that the City proceed to condemnation, although the 
participants la'lew this not to· 'be true. 

14. Presiqned:by the City Attorney and the Mayor, this 
misleading purported February 4, 1986 HminuteH was for.mally acloptec1 
:by the City Council in regular session on January 6, 1987 and 
certified by the City Clerk. 

15·. This misleading false HofficialH February 4, 1986 minute 
then was incorporated as Exhibit· a to the City's formal January 16, 
198·7 response to San Gabriel's second motion to, dismiss, and filed 
with- the Commission specitieally to support the statement in the 
City'S petition that the City intended Hto- acquire under eminent 
domain proceedinqs.H 

16. In oral argument before the Commission on January 23, 
1987, Bacigalupi argued that the Exhi])it B- minute,. taken with. other 
material in the City's application, was sufficiently unequivocal to 
conclusively contradict san Gabriel's arguments that the City had 
no· intent to- condemn. 

17. SUl:>sequently, on April 2, 1987, in responding to San 
Gabriel's appeal from 0.87-07-08 which denied San Gabriel's first 
motion to dismiss, Bacigalupi aqain persiste~ in this misleading by 
arguing that the City Council had voted, not once but several times 
to commence acquisition proceedings before the Commission Hand 
thereafter the Superior Court.H 

18. Still later, on May 17, 1988 Bacigalupi advised the A1J 
that he had been notifiec1by the City Attorney that Exhibit B was 
Hinaceurate in some respects,H notably when the purported City 
Council action ha'c1 occurred', but Baeiqalupicontinued::the deception 
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by failing to inform the ALr that he knew that the Exhil:lit was also· 
ina~curate in one other major reqard, i.e., that Hthe City had not 
decided or voted yet to take the water company's assets without the 
company's consent by the power ot eminent domain. H 

19. Only after san Gabriel, as a result of discovery eftorts 
in a collateral Superior Court writ action, obtained depositions of 
the City Council members and other City representatives as well as 
other documents Which served to completely discredit Exhibit S, and 
on Auqust 8·, 1988" file<1tbe present, or second motion to dismiss., 
did all the facts· become known. It was only tbereatter, in City's 
September 1, 1988 response to· that motion, that City furnished the 
Commission with relevant documentation which unveiled the continued 
deception. 
C9n£1usions ot Law 

1. The representatives and attorneys of the City of Fontana 
filed a petition containinq a known misrepresentation to the 
Commission on June 6, 1986 seeking a determination or. just 
compensation with regard to the san Gabriel Fontana Division water 
system .. 

2. When challenged by San G~r:!.el, rather than concede the 
misrepresentation, known by them to be false, and amend their 
petition, the City's representatives, attorneys, and associated 
counsel determined to persist in the misrepresentation by art:!.fice, 
false statements, and artful ~ut misleading argument. 

3. City's motive for indulging in this course of 
misrepresentation was to avoid possible application of City 0: 
~sno to their petition. 

4. But for San Gabriel's suspicion and persistence, the 
deception would have been successful. 

5,. The representatives and attorneys of the City, including 
ci ty{:s.::associated counsel,.. have knowingly, deli))erately,. and 

" I' '.' " . 

x:~pea(ed'ly.:m:is'led or souqht to- mislead the Commission ·in· this 
............. iI, 'V .... :..... • .... ,~ ~:: .,..... ~ ...... ~/.... 

.. "': .. , '\, . ,- . , .'.. ., ... ,..,. :"", 
~: " ...... t;./".- -:-" . ...... ...... ..;~. ", .~,..-.. ............ \ 
'M.: \ .. '.~ ...... ,,~.,~ ..... :: ..... :~ 
.. .... ... . .. I ..... "k 

.. ''',: .. ~' . ''':~:.\ '-~ .- .. ~ .. ~ : . 
./ ",. "', "' ... .. 
,/'" '''' .. II. ' ........ ~:,.~ .... :~ .... ~ • 

;l r ..... ~ ....... ~;;, 
t" .... \' ... ~... \ ... '-
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proceeding' in violation of Rule 1 of the Commission's Rules of 
Practice and Procedure. 

6,. The appropriate remedy should be that san Gabriel's 
secon~ motion to- dismiss should be granted. 

7. ' This matter should ):)e referred. to the state Bar of 
California for appropriate proceedings. 

9..RDER 

IT' IS ORDERED that: 
1. The second motion by San Gabriel Valley Water Company to 

dismiss the City of Fontana's petition for determination of just 
compensation tor acquisition of the utility's Fontana Division is 
qranted, and thG petition is dismissed. 

2. This matter of prOfessional conduct i& referred to the 
state Bar of california for appropriate proceedings. 

'!'his order becomes effective 30 days from today. 
Dated April 2&, 1989, at San FrancisC~r california. 

G... MX'l'amLI. WILle 
President 

FREDERICK R. OODA 
STANLEY· W.,~· 
JOHN B. OHANIAN 

. commissioners 

Commissioner" Patricia M.. Eckert 
present, but" not participatinq" 
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MINO':'tS OF THE 
CIT':! COUNCIL OF 'IKE CIT;! OF FONTANA, 

RECOUR MeETING 
EXECOTIVE SESSION' 
FEBRaAR~ 4~ 1986 

Ft. 8'-0"''' ~z 
APP'N'P1X Po. 

A regular meet.ing of the City Cot.:ncl.l 0-£ t:~e City of F'ont.al\a \las hel.r.'t 
on Tuesday Fel:lrua.ry4, 1986 in the City lofall Co·t.lncil Ch,,!u'l'l~e=s~ S3S·J 
Sierra Avent.le~ Fontana, California. Ma::or Sl.:non called the mee't.i.nq to 
order at 7: 30pm. Fol::.o ..... inq the Pledge o! Alleqianc::e to- the rla9 o-f 
the On.i.ted States o! America. and the l.nvoeat:'on.~ an execu'tive sessl.on. 
'Jas called ~y Mayor S-imcn. 'l'he meetinq was adje\lrneli to the executive 
ec~!erenc::e room. tQ dO; 'SClli'S J;"; Q;l'bi~O ::0 commence aCQpisition c: the 
Fontana divisio'n of the San GJh;is:l Valley W"t-= Cornp,,'Q.Y- -

MAyor S·imen, Counci.lmen Boyles ~ Kra9ne~.s~ Koehler, Oay 
None .• 

Also present:. C.:Lty Attorney John M .. :Ra9'~r and-"City ManAg'er Ratelle 

City, Manaqer Ratelle advised the Council that $ta~f had completed it's 
prelilolinary \lork in prepa;ra:~i'On fer eminent dOClain pr,oeeedin9's to- &c:­
qU'ire the Fcn.tana divis-ion Q! the San Gabriel Va.lley' Water Company. 
Financin9 t~ pay just c:ompensat1on had been 4rranged an4 it v.s pr¢pc~~d 
that the City of Fontana acquire the property by c:ondemnaticn. . . . 

A discussion was held ~y the Mayor ~nd Counci~en.c:oncerninq the Ci:~'~ 
need to· ~cqtti=e the water cc=pany_ 

~:o~icr... M:.I.c!e b1' Mayor S-l.mQ%1 seconded by Counc:ilma.n Oay to· eOlXlmencc e:n:'-
'ne~t doca~n proceedinqs h~ tilinq a petitiQn to; jus> sompen;aSi?n he­
:tQre the 'Pub'; c Uti'; ric! C9mmissi~n tlllrS!ll'T': to iust eompen;ot i or ;-~­
cedp-· of the public;;; Utilities Cods:, fo·r the &-equ:i.sit:'on c·! FOf1ta..a 
divisio.n of the Sat£ Gabr!cl Vall.e~ Water Co~pa.ny to- prcvide wate= ser­
-rice to· the inha~itants of the division bas~d on the findinqs that: tlit,­
public'·s. interest anc'- ncel!ssities require the pro·jec:t~ that the 4<=~i­
sit-ion will b~ the most compatible ..... ith. the 9r"!.Jtest pul:>!.ic 900d 4nd 
ta~ l~~s~ private inju~J and the property sou~ne to, be acquired is 
neces,~ry- for the project., Motion. carried }:):r followin9 vote:: ' 

Al"~S=- ~Ul.ycr Simon. 
NO'l::"S: ::one'. 

WERE ~PROVEO BY COUNCIL: 

0-6 
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Decision ____ _ 

,BEFORE THE PUBLIC UTILITIES· COMMISSION OF THE STATE OF CALIFORNIA 

Petition of the City of Fontana ) 
for the determination of just ) 
compensation for acquisition of) ion 86-06-022 
the Fontana Division o·f the San ) (File June 6, 1986) 
Gabriel Valley Water Company~ )' ~ 

pal~. BOSigalqah and Andre)G~ ~rtnowski, 
Attorneys at Law, ,for the City of Fontana, 
applicant. / 

Hufstedler, Miller, Carlson,t& Beardsley, by 
BllrtOD J. GinclleA and Donna R. Harvey, and 
Michael L·. Whitehead, Attorneys at Law, for 
San Gabriel Valley water Company, 
respondents. ~ 

OPINION ON SAN GABRIEL· "/IAIiLF'3. WATER' COMPANY's. SECOND 
MO'lION TO' DISMISS CITX' OF FONTANA'SPmTI9N 

Statement 2£ ~ctB ~ 
The Fontana Water Company (Division), a division of the 

San Gabriel Water compan1 (San Gabriel) provides public utility 
water service primarii~to approximately 21,711 customers in the 
City of Fontana and a~acent unincorporated areas, but also· 
incidentally to appr~imately 581 customers in the Cities of 
Rialto, Rancho cuc~nga and Ontario. 

For some~ears the City has been interested in 
establishing its J:n water department to provide water to its 
residents and to~eet anticipated demand within redevelopment 
project areas. ts early as October 198'5 discussions were held 
between City 07'ficials and representatives of Division concerning 
possible Cit;:;Cquis.ition of the wate:e system owned by Divi8-ion~ 
The City Coun ,il was. aware that sever_'ll methods were available to . 
make an. acqu' sition. Avowedly, its preferred method would .:bea , 
negotiated urchase and sale,. although as.an alternative the City 
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petition to this Commission as initiation of an action in eminent 
domain, and its efforts to sustain ·that strained eharacterization 
by footnote 1 of its comments, the plain inescapablelfact remains 
that the filing of a petition under Chapter 8: of ~ PU Code does 
not commence or initiate an eminent domain proce ding~ The plain 
wording of PU Code S 1403 makes that clear: 

Clearly, what is contemplated w. th reference to the foregoing 
und.erlined part of PU Code S ~03 is an additional act, one of 
acquisition by condemnation nder the Eminent Domain Law. 

Eminent. domain re ers to. legal procedure where the people 
or government take privat property for public use~. To take the 
lands, property, and rig ts of a public utility, a political 
subdivision must commen e an action in a court of competent 
juriscliction. Only b~ this procedure can such a taking be 
instituted... This Co iss-ion has no jurisdiction to condemn in 
these instances~ T e Legislature, however, has given the 
Commiss·ion a speci ic grant of jurisdiction over issues of: just 
compensation wher. such issues are involved in partieular 
acquisi tions of ublic utility property, whether by condemnation or 
by purchase~ t our procedures under Chapter S are merely 
peripheral to the act o·f acquisition.. 'rhey deal with an alternate 

Eminent Domain Law to determine the just compensation 
ation.taking, or with'dete:rmination of just 

J. • • 

in· an "otherwise"" acquisition, as for example" a 
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purchase by the political subdivision of , and 
rights of a public utility. But no taking is author ed by a just 
compensation issue determination by the Commission As the Law 
Revision Comment to Code of Civil Procedure S 12.16~makes clear, 
where the term "proceeding'" is used with refer ce to­
condemnations, it refers to proceedings und.e the Eminent Oom4in 
Law and not to eminent domain matters befo the Public Utilities 
Commission. 

The City'S assertion that evi ence was ignored or 
mis1nterpreted must also fail. The e dence is abundantly clear. 
Instead of a frank admission or ac wledgment to the Commission, 
when challenged in November 198·6 b San Gabriel as to its­
intentions, that the City'S sole ntention at that point was only 
to petition the Commission "for he purpose of establishing the 
fair market value of the water system in making an offer to buy the 
water system," and that the uncil "had not yet made a 
determination to vote on wh her or not to· acquire the property :by 
filing a condemanation sui in superior court (see Councilman 
Kragness' April 28, 1988 eclaration - Exh. 6-0 to· Whitehead's 
Declaration), Cityemba ed upon a deliberate and persistent 
process of mis.leading e Commission to. the effect that City had a 
present intention to· ondemn if necessary. As part and pucel of 
this planned decepti n City resorted to retrospective creation of 
purported Executive Session Minutes, duly certified as- true, but 
containing known f lse and misleading statements artfully crafted 
to· further cloud ssues, and then relied upon this false document 
in various oral 

In it 
nd written arguments to the Commission. 
comments City further asks how, in light of the 

various docume ts created in relation to- the Certificates of· 
Participation "'is it possible that the Proposed. Decision conclud.es 
that. the Cit's "oXllY poss.ible intent' was to, obtain a basis.for 
making ano· erto buy?'" The answer comes both from Coun~iIman 
Kragnes:s" (supra) r and. from:'Mayor. Simon's April 27, 
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1988 declaration (Exh. 6-8 to Whitehead's 
stated: "It is not and never was my understandin9'/~h the 
issuance of the certificates of participation obl1 ed the City to 
acquire the Fontana Water Company or its assets b filing a 
condemnation suit in Superior Court. I also, un erstand that the 
purpose o,f the PUC valuation proceeding is to stab1ish a value for 
the water system for the purpose o·f making 

Finally, City's contention that e Commission should not 
use the City Councilmen's declarations 1 cks merit.. ~9l1n:ty; of Los 
~"geles v. Super5.,,9r COUG (1975) 13 C 721, 72'6-728, preeludes 
judicial probing into the subjective otivations of legislator:;, 
including local legislators. But t e 'ALJ and we considered the 
declarations, not to inquire :i.nto nd.ividual subjective mental 
processes, but to determine jus what action the Council did. or did 
not take. And they clearly sh that the City Council never voted 
or decided to file a condemn" ion action. 

nts support the ALJ's Proposed 
Decision and urqes the Co 'ssion to promptly adopt the Proposed 
Decision as written. So. Gabriel concurs with the ALJ's conclusion 
that the City has eng-ag in a continuous series of intentional 
misrepresentations amo ting to a fraud on the CommiSSion, and' 
further urges that d.i missal will vindicate the integrity of the 
Commission's proced es and effectuAte important public policy 
ol:ljectives .. 

riel's reply to' City'S comments it stresses. 
to misrepresent the effect of both the 

lJ.ry 4, 1986 minutes, and: the financing documentary 
evidence, befo e the' COmmission. In view of the e ..... idence that City 
Council had authorized eminent domain proceedings in Superior 
Court" we ag ee with San Gabriel that City's characterizat,ion of' 
the former its comments as an "unfortunate error" attr1bu't.able 

, stupidity or oversight'" is- but another example of 
to, conceal or cloud its fraud: upon the Commission. 
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And with reference to the latter, the f1nancial documentary /' 
evidence, the distinction made by the 'ALJ between "may" co~mn and 
"will'" conaemn is appropriately reflective of the weight e and we 
accord this. evidence. 

We adopt the Proposed Decision of the ALJ 
Statement ot Facts 

The Fontana Water Company (Division), 
San Gabriel Water Company (San Gabriel) provide 

division of the 
public utility 

water service primarily to approximately 21,7 customers in the 
City of Fontana and adj·acent unincorporated reas, but also 
incidentally to approximately 5·81 custome of 
Rialto, Rancho Cucamonga and Ontario. 

For some years the City has n interested in 
establishing its own water departmen to provide water to its 
residents and to meet anticipated d nd within redevelopment 
project areas. As early as Oc:to]:,e 1985 discussions were held 
between City officials and repre ntatives of Division concerning 
poss.ible city acquisition of th water system owned by Division .. 
The City Council was aware· th 
make an acquisition. Avowed 
negotiated purchase and sal , 

several methods were available to 
, its preferred method would be a 

although as an alternative the City 
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Council was aware that it could proceed in a condemnatio 
proceeding'!n Superior Court. Concentrating upon a ~ sible 
purchase arrangement,. the City Council contemplated. sing the 
Fontana Non-Profit Development Corporation (Corpor ion)l as the 
vehicle of acquisition.2 

A certified true copy of the City Cou ci1 Minutes of the 
regular council meeting of February 4, 1986 i icates thAt City's 
Redevelopment Attorney Sabo reported on disc ssion in the Council's 
Executive Session in regards to the acquis ion, and that the 
Council directed staff to proceed with ne otiatio:!'l.s toward 
acquisition of the water system. Also scussed in the executive 
session were tax exempt bond financing proposedneqotiations and 
valuation of the water system. At t same regular session" the 
Council passed two resolutions th4t ater h4et significance to' the 
issues presently to be considered. 

1 ~he Fontana Non-Profit evelopment Corporation was represented , 
as being a creature of the ity adopted a number of years 
previously to be used for arious types of tax-exempt financing of 
projectsw Assertedly, t Corporation's Board of Directors is 
comprised of the City Ceil members, and that in fact they are 
one and the same, and ents for each other. 

2 The Co:poration ould purchase the Division property from San 
Gabriel; then in t resell it on an installment plan to the City. 
The City and the Co ration would enter a trust agreement with a 
bank as trustee, i uinq $40 million of certificates of 
participation whic would be sold to an underwriter for re-offer to 
the public. The ity would pledge the WAter receipts as 
installment paym ts. 

3 PAssed at he February 4, 1986, Regular Council Meeting: 

on'next page) 
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/ 
When negotiations with San Gabriel thereafter~ung up on 

valuation issues, the City, 'Council, according to a ce~ified true 
copy of the minutes of its reqular meeting of April :15, 1986-, 
passed a motion directing its City Manager and its city Attorney to 
file a petition with this Commission to determine Jibe value of the 
water system.4 ('!'Wo years later, in April of 19~, sworn 
declarations of four of five of these City Coun¢lmen stated that 
the C1ty Council at no time voted or decided tolfile any 
condemnation action to acquire the water syst~; that the sole 
pw:pose of- the 1986· petition to the Public 'O,'ilities (P-~'O.) 
Commission was to obtain a valuation basilo make an offer to San 
Gabriel to, purchase the water system.) 

On June 5, 198'6" the City filed Application (A.) 
96-02-022 asking that this Commission fix the dmount of just 
compensation the City should pay for tie water system. The 
petition was signed by City Manager ~teller C'ity Attorney RAger, 
anci Special Counsel Sabo. It was v rified- by City Manager, Ratelle .. 
Paragraph, No,. 4- gives rise' to' the roblem present in this phase of 
the proceeding~ It reads: 

(Footnote continued page) 

~~AlC.z.-;.:.t.:o....A:,;Ir..:.:..-lI:.x.o...,....: approving a purchase of 
Division, and. app oving the fom of an Installment 
Sale Agreement, rchase and Sale Agreement, Trust 
Agreement, Offi al Statement and Purchase 
Agreement, and uthorizing execution thereofw 

4 Also passed a the April lS, 1986, Regular Council Meeting: 

~~~~~¥::L':--!i/Jt.::~: approving the issuance of its 
198& Certi cates of Participation for the water 
system pro ect, and,approvinq the final fo:z::m of an 
Installme t Sale Agreement, Trust Agreement, 
Official Statement and Purchase A9'X'eem.ent" and 
author g their execution. 
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"'4 • Peti tioner intengs t9 acg:uir,e !anger emin9nt. 
dQmajn R;Oceeding~ all property, franchises And 
rights (the "'property"") of the Fontana Divi~on', 
of the San Gabriel Valley Water Company, / 
including the water rights, 1f any, which pre 
appurtenant to, dedicated for public use pr 
otherwise available for public use withi the 
service area of the Fontana Division of the San 
Gabriel Valley Water Company and the sock 
owned by the San Gabriel Valley Water ompany 
or any division, subsidiary or holdi company 
thereof in the Fontana Onion Water mpany. 
The City has previously taken cert n 
preliminary actions with respect the 
acquisition of the Property ~.Al~~~~W~ 
the power of eminent gomain or 0 herwise 
includ.ing, without limitations, the adoption of 
the resolutions of the City Co ncil of the City 
attached' as Exhibit "'A'" he;.et and incorporated' 
herein by this reference. Of' (Emphasis . 
added.) 

On September 17, 1986, th Commission issued its 
Statutory Order to Show Cause (P.O Code S 1405-) setting a 
Prehearing Conference (PHC) for vember 3, 1986. San Gabriel 
moved for dismissal of the appl"cation on a number of grounds 
ineluding the contention that he City had not by its application 
alleged a suffiCiently "'une vocal expression of intent .. to 
acquire the utility propert as would satisfy the Commission 
requirements of (1981) 6 CPTJC 2d 408. 
Administrative Law Judge (ALJ) Turk1sh ordered briefs and a 
January 23, 1987 hea~1 on the dismissal motion. 

The brief F taneS filed on January 1G-, 1987 in response 
to the ALJ's order c tained. a section purporting to reply to SAn 
Gabriel's- lack of i tent contentions, and' included two exhJ.l)its. in 

San Gabriel arques that Exhibit B, is 

5, Exhibit, attached to- and incorporated into the application 
consis.ted 0 copies of Resolutions Nos. 86-15" 86-17 f and 86-77, 
(see footn es 3 and 4) ... 
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the ~loaded gun" of this'proceedinq, a deliberate and calcula 
attempt to mislead the Commiss1on, although such was not ap 
to· outs1ders at the time of submiss~on of City'S brief wi 
exhibits in 1987 .. 

ExhiDit B was represented to the Commission 
. I certified true copy of what purported to· be the minu;es of the 

executive session of the City Counc11 the evening ot' February 4, 
1986. Signed. by City Attorney Rager and subscr Dy Mayor Simon 
as being minutes approved by the City Council, i also- bore the 
certification of the City Clerk. 

Exhlbit B indicated that City Manag Ratelle at 'the 
February 4, 1986 Executive Session had advis1d the Council that its 
staff had completed the preliminary work inlpreparation for 
~eminent domain~' proceedings to acquire t~ water system, that 
financing had been arr~nged,. and that itJWas proposed to acquire 
the property by condemnation. Exhibit proceeded further t~ 
indicate that at that s~e February 4 1986 Executive Session, a 
motion had been made, seconded; and assed with all five Council 
members voting affirmAtively, that he City ~commence eminent 
domain proceedings by filing a pe it ion for just compensation 
before the PUblic Utilities Co 

At the Januar,r 23, 1 7 hear1ng on the motion to dismiSS, 
the City's associated outside counc1l, Bac1galupi, argued to ALJ 
Turkish that Exhib;i.t S, the ebrua:r:y 4, 1984 executive session 
minutes, taken w;i.th the ot er materials in the application itself, 
was sufficiently "unequiv. cal" as to,what the City Council· had 
ordered.' done before £11 q the application, to, conclusively show 
that Fontana had' evide ced" its intent to' condemn if a volunta:y 
sale failed~ 
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Following other rulings, etc. not material to.the present 
i~sue, on June 10, 1987, ALJ weiss~.issued a proposed inter~ 
decision denying San Gabriel's motion to· dismiss. Among other 
m~:t.ters, that proposed decision concluded that the City's 
application, by indicating an intention to acquire :by "pw-:c 
condemnation, or otherwise," sufficed to comply with the 
requirements of P.U. Code S 1403. On July 29, 1987 ~y cision 
(D.) 87-07-082, the Commission adopted the ALJ's propq ed decision. 
Rehearing requested by San Gabriel was denied on Mar 23, 1988 
(with minor lanquage clarifications not of consequ ce here). 

Meanwhile San Gabriel pondered possibl judicial 
remedies. A San ~riel executive had discover. d certain 
discrepancies between the Exhibit B execu~ive session minutes of 
February 4, 1986·, and. the offiCial minutes the Fe~ruaX'Y 4, 1986· 
regular session of the City Council. For xample, one showed 
CouncilXD4n Boyles absent the evening of bruar:y- 4, 'l986; the other 
showed him present and voting. 

On January 29, 1988·, San iel filed in Superior Court 
for a writ of mandate seeking to fo e the City to withdraw its 
appl.:Lcation to the P.T1 .. C. 7 Extens' e discovery followed.. 'rhe 
evidence uncovered led San Gabri to conclude that the City had 
deliberately perpetrated fraud Accordingly, 
on, August 8, 19'8:8, San Gabrie filed this, its second motion to 
dismiss before the Commissio. The present motion is based upon 
d.ifferent grounds and' upon ewly discovered evidence. The City 
opposes this second motio . to, ciismiss. 

6 On April 14, 19 7, as the consequence of the sudden serious 
illness of ALJ Turk sh, the matter was reassigned to ALJ John B. 
Weiss .. 

7 On May 23, -sa,,· the Honorable Ben 1'. KayashimA, Jud.ge of the 
Superior Court, incl1ng that P.O .. Cocle- SS 1756·-1759"" gave exclusive 
jurisdiction to the State Supreme Court, dexUed a writ of IIlandate ... 

- 6 -



"' 

, 

'. 

. ' 
A.86-06-022 ALJ/JBW/fs 

In essence, :by this Second Motion to dismiss 
asserts t~t having to respond at the close of 1986, to San 
Gabriel's first dismissal motion, and very cognizant of the 
essentially :bare bones natu=e of City'S condemnation asse ions 
contained in paragraph 4 of City'S application, the City. s 
representatives feared that the Commission might grant ismissal 
:based upon San Gabriel's contention (drawn from , 
supra) that in order for Commission jurisdiction to attach under 
P.U .. Cod.e S 1403, a first class petition must set orth the 
unequivocal intention of a public subdiviSion t acquire under 
eminent domain proceedings~ San Gabriel state that Fontana was 
fearful that the Commission might indeed dis iss the City'S 
application for an insufficiency of eviden showing intent to' 
condemn. Accordingly, San Gabriel asse ,Fontana decided it 
would have to create 'some ~upportive ev'C!ence to :bolster the record 
ana show that there was indeed City C ncil eminent domain intent 
and acts bef9r~ the City filed its plication in June, 1986. 

On October 7, 1988, ALJ eiss heard oral argument on San 
Gabriel's second motion to dismi Upon filing of briefs on 
Octo:ber 28, 1988, the motion t dismiss was submitted for decision. 

The evidence intro ced to support the second motion to 
dismiss shows the following Oespite the fact that it had: not :been 
City practice to prepare rmal minutes of the executive or closed 
sessions of the City Cou cil (indeed City Attorney Rager, deposed 
on April 13, 1988, sta d- that he could not recall any previous 
instance) the City'S egal group - with at least the 1ater 
a~quiesence of Mayo Simon, decided to- retroactively prepare a 
closed session min tefor the evening of Fe:bruary 4', 198'6·,. which 
'minute would sup rt the' City'S application statement on intent to 
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.~ cOndemn. S Accordingly, Rager, using his recollection of t ~ 

I 

executive 8essio~ 11 months earlier, drew up various dra These 
initial drafts reflected closely the context of Redeve pment 
Attorney Sabo's report on the executive session. disc sion of the 
water system acquisition summarized in the official nutes of the 
February 4, 1986 regular session of the City Coun 1,9 except for 
the addition of :referenc~s to a motion k>eing ma,' seconded, 4%ld 
carr1ed by all five Council members, to proceed 0 acquire the water 
system by "condemnation"; this motion purport dly being made 
following City Manager Ratello's purported ~ice' to the Council 
that staff had completed its preliminary w rk in preparation for 

8 When asked durinq discovery in the writ proceedinq for the 
motivation behind this most unusua and exceptional procedure, 
Rager stated: 

"Oale Bacigalupi, during th proceeding before the 
Public Utilities Commission, asked me to prepare 
some because they had a m6tion to dismiss and he 
needed evidence that th Council had made -- had 
taken the ,action." (De osition: 4/31/88.) 

9 The Certified True Co of the Minutes of the City Council 
Regular Meeting on Februa 4, 1986 state: 

"Mayor Simon called Executive Sess-ion at 7:31 p.m. 
to discuss potent litigation. The meeting 
reconvened at 7:S p.m. Redevelopment Attorney S4bo 
stated discussio in the Executive Session was in 
regards to acqu' ition of the Fontana Water Company 
by the City of ontana, and that Council directed 
staff to proce d with the negotiations to acquire 
the system on ehalf of the City. He stated they 
also discuss ,with regard to- the proposed tax 
exempt bond inancinq where the City could acquire 
the system, as well as proposed negotiations and 
evaluation of the system. Be~ore the resolutions 
reqardinq th.is, time were adopted', the City Clerk 
asked,·, w' happroval, Attorney Sabo· that the Consent 
calendar. be approved: first to' help' exped'ite the ' 
numbers of the resolutions." , , 
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"eminent domain proceedings. "10 Alterations to these drafts wer 
made by the City's associated council Bacigalupi, after which, e 
result was typed,. signed :by Rager, subscribed :by Mayor Simon ith 
the legend "~he foregoing minutes were approved ~ Council" and 
were included in a Council agenda packet distrjJ)uted in vance of 
the January 0, 1987 regular City Council meeting- Inte estingly, 
of all the agenda packet items, this document was the only one pre­
Signed and pre-subscribed with the Council approval egend. At the 
Janu.uy 6, 198~7 regular meetin9' of the City Counc· , in the 4bsenc:e 
of Mayor Simon, the newly devised Itminute8-" of t e Februa::y 4, 1986 
executive session were retroactively approved the City Council.­
And as stated before, these "minutes"' were At ached as Exhibit B to 
Fontana's January 16·, 198,7 :brief in opposit n to San Gabriel's 
motion to dismiss. 

Today, further clouding the va :.dity of Exhibit :S, San 
Gabriel charges that the copy of the represented as. 
Exhibit B is not the same in content s that adopted by the City 
Council on January 6, 1987; that th Exhibit B document had several 
additions made from the document i the Council's Agenda packet. 
But, San Gabriel notes, the offi al minutes of the January 6, 1987 
regular Council meeting give no' indication or reference to· any 
discussion or &nendment being de' to the Agenda packet item :before 

10 In a sworn declara ion dated April 28, 1988 sabo stated: lOX 
do not recall any fo or informal authorization as of 
February 4', 1986, on half of the City Council acting as City 
Councilor acting on half of the BOard of Oirectors of the 
Corporation to file r to initiate either a condemnation action or 
proceedings before e Public Utilities Co~ssion of the State of 
California ~ If· 

And in his 
Proceeding., in 
February 4, 19 
thie'property?' , 

eposition of April 22, 1988 in the Writ 
sponae to the question "'Did Mr. Ratelle propose on 
that the City Council DWlke a decis10n to condemn 
Sabo. stated: "Not to- my recollection.:'" 
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it,ll indicating only that the minutes of a February 4, 
executive session were approved. 

In the oral argument before ALJ Weiss on Octo 
Bacigalupi by way of explaination, stated: 

..... 'rhe council packets, as is frequent wi all 
cities that I'm acquainted with and also in 
Fontana, are prepared at least one wee before 
the council meeting. ~ 

"It'S the rule rather than the excep'lt,{'on for 
many of the items in the council p ckets to· be 
amended or changed before they ge acted upon 
by the council, including the . utes. 

"'In fact, in my experience wit city councils, 
and I attend them weekly, ei~t council people 
always amend minutes, and sQl'the minutes 
submitted to the city coun~l as part of the 
council packets, generallyfspeaking, are not 
what is approveci, and t~ is exactly why, your 
Honori only the Q-6, min~es (the Exhibit B 
version) which were pr~ented. to this 
Commission bear the c~ified stamp of the City 
Clerk, while the Q-4 (the agenda packet 
version) does not .... 

1988, 

And attached to the City'S Dlorand.wn of Points and Authorities for 
the Superior Court writ of mandate proceeding is the April 2S:" 1983 

11 'rhe certified rue copy of the January 6, 198:7 m.inutes of the 
regular session of the City Council, as to this matter merely 
state: 

~Motion mad by Counci~ Day, seeonded by 
Councilma Koehler, to approve minutes of 
February , 1986 Executive Session. Motion carried 
by the f llowing vote: 

AYES:· yorPro 'rem Boyles, Councilmen Day, 
Koehler, Itraqness 

None 

Mayor Simon" 
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declaration of City Attorney Raqer. In his declaration, / 

stated: / 
H'I had prepared a minute of the executive 
session for Fel:>ruary 4', 1986 which was put .i 
the agenda packet for the January 6, 1987 C)!ty 
Council session. That minute was su):)sequ~tly 
corrected to include the fact that the C~y 
Council had voted to authorize the peti ~on 
with the Public Utilities Commiss.ion. t is my 
recollection this corrected minute w . adopted 
~y the City Council in open session n 
Janua:y 6" 198.7, and was ultimatel submitted 
to the Public Otil.ities Commissio as· part of 
the City'S response to a motion o· dismiss. 
When this minute was submitted 0 the Public 
Utilities Commission, I ):)elie d it to be 
accurate," 

Mr. RAqer"s depos.i~ion taken April, 1988 in the writ proceeding 
further states i~ response to a qu stion whether Attorney 
Bacigalupi altered Rager's draft hat: 

"He had me put in the orainq concerning a 
proceeding before th Public Utilities 
Commission rather t an the wording I had put 
in .... 

A copy of submitted to the Commission as 
Exhibit B is attached to his decision as Appendix A. The wording 
that is underlined is . wording added to the agenda packet 
version. 

.is why, at the time in January 1987 when City 
filed its opposition to San Gal:>riel's f.irst dismissal mot.ion, and 
arqued its case ~ef re ALJ Turkish, City'S Attorney Bacigalupi gave 
the Commission no ord about the unusual circumstances attending 
Exhibit B and its adoption II months after the event? 

The ne development was on 'May 17, 1988: when City'S 
Attorney Baciga upi advised ALJ Weiss that dur.ing the extensive 
review, num&ro s depositions, and production of documents 
neces8-itatecl nthe Superior Court writ proceeding, .. an inaceuracy 
had been l:>r ght to· light relating to t:he d4tewhen the events . 
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described in the Exhibit B minutes of the closed session of 
City Council had actually occurred. It was.·stated that City 
Attorney Rager had. discoverecl that the affi:z:mative action roving 
a P.O.C. application taken by the City Council had occur cl cluring 
the reqular session of the City Council on April 15, 19&, not 
during the executive session on February 4, 198& as 
asserted by, Cit1"~12 

Subsequently, on AUgus't 8, 1988, when S 
its second motion to dismiss, the complete storz gan to unfolcl 
for the first time. San Gabriel included in is motion a 
voluminous declaration of Michael L. Whitehewhich in turn 
attached copies of exhibits obtained in the Superior Court writ 
proceecling, which had been concluded. An this led the City on 
September 1, 198'8 to- reepond with addit nal copies of ' 
declarations, etc. from the Superior C urt proceeding. 

12 Bacigalupi, at the inst etion of Rager, attached to his 
communication certified copi of the February 4, 1986 open session 
Council meeting, of the Apr' 15, 1986· Corporation open session and 
of the April 15·, 1986 open ession Council meeting,. as. well as a 
certified copy of the Jan ry 6, 1987 open session Council meeting. 
These purportedly accura 11" clepict the events that were intended 
to be ,portrayed' by the bruary 4, 1986 executive session minute 
(Exhibit B to City'S J nary 16, 1987 response to San Gabriel's 
first motion to clismi ,). 

Unfortunately r City'S purpose 11 months after the fact in 
preparing these clo ed session minutes to prove previous staff and 
Council intent to ommence eminent domain proceedings, when the 
February 4, 1986 osed session minutes finally were associated 
with the Council' April lS., 1986 Corporation and Open Session 
minutes, they f led of their purpose. The April minutes reflect 
that Council m era considered and authorized' only the filing of a 
proceedinq be re the Commission to' determine the value of,the 
water system, n2:t. any commencement of eminent doma.tn proceedings;, as 
stated in t 'Certified'l'rue, Copy of the now rather discredited, 
executive- s 8sion minutes. 
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It developed that in an April 28, 1988 declaration 
appended to City's Memorandum of Poi~ts and Authorities in the wr t 

procee~ing, Rager stated that because of the reaction raised ou of 
the preparation of the February 4, 1986 executive session min 
he subsequently had attempted to collaterally verify the ac aey 
of the minute. He was able to obtain unofficial videota~ 
recordings of both the February 4, 198'6, and. April lS, 19 regular 
City Council meetings, as well as the April 15·, 1986 C~ Y 
Corporation meeting. Reviewing these, Rager ascertai ed. that he' 
had. confused various events; that it had :been 4t th April 15, 1986-
regular City Council meeting, and. not at any Feb ry 4, 1986 
executive closed session that the City Council h 
petition with the Public Utilities Commission. In his declaration, 
he statee that he M.d.'asked. Bacigalupi to se the Commission 
copies of these respective meeting minutes ch he states 
accurately portray the events. (Bacigalu i did this in his May 17, 
198:8' letter.) . 

And. in these subsequently 0 ained August 8, 1988 and 
September 1, 1988 filings, the ALJ arned from an April 28, 1988' 
declaration appended to· the City'S emorandum of Points and 
Authorities in the Superior Co writ proceedings, that Bacigalupi 
had stated that until March. 19 he had been unaware of the 
existence of any City Counci minutes other than the one reflecting 
the purported February 4, 1 86 closed session minute (the one he 
helped create). He state further that had he been aware of the 
existence of other Coun 1 minutes, he would have filed them with 
the CommiSSion as port of the City'S January 1987 brief oppOSing 
the first dismissal tion .. 

Finally, he appendix to the City'S April 29,. 1988 
Memorandum of Poi s and Authorities in the. Superior court writ 
proceeding also· ontain~d the' declarations. of four members· of the 
City Council, yor Simon 'and Councilmen Boyles, Kragness and: 
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Koehler. 13 ~he8e sworn declarations, taken late in Apri 
make it very- clear that the C-ity Council: .·never had vote or dec1dM 
to file a condemnation proceed-inq_ The Council voted nly to file 
a just compensation petition with the Commission, a its sole 
reason for doing so·, as these declarations make c1 ar, . was to 
obtain a basis for making an offer to San Gabr1.e to· purchase the 
water system. The potential for proceeding wit a condemnat1.on 
suit was reserved. for possible future cons ide tion. (The 
existence and content of these sworn dec lara ions of the Councilmen 
was· first revealed to- the Commission in the decluation of San 
Gabriel's Michael t,., Whitehead filed Augu 8, 1988 concurrently 
with and in support of San Gabriel's Sec d Motion to' Ois~ss~ The 
first time the City disclosed to the Co ssion, the existence or 
content of these declarations was whe the City on September 1, 
19as filed. its respon8e and oppositi to the second motion to 
dismiss.) . 
0i8£O.88ion 

The irony of this proc ding is that, as we stated 
earlier in 0.87-07-082, all tha City was required to do to 
initiate a just compensation P, oceeding before the Commission under 
P.O. Code S 1403 was to have iled a petition. which unequivocally 
indicated the intention of at political subdivision to acquire 
the property, either by e nent domain or by other means such as by 
purchase. 

As is present abundantly clear, the Fontan4 City 
Council in its actions leading up to' the filing of_ the City'S 
petition in June, 19 . had evidenced only a present intention as of 
that date to'acqui:r the water property by' purchase. Nothing' more. 

13 No decl 
the time. 

Council authorization which permitted the 

taken from Councilman Day who was ill at 
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City's staff to file the City's petition to the Commission W4S made 
at the April 15-, 1986 regular City Council meeting .14 As both 
City Attorney Rager and C.tty Special Counsel Sal» subsequently 
stated in April 28·, 19'8:8: declarations, both were unawa::e of any 
City' Council authorization for the City's staff to inseig4te 

14 The Certified Tru Copy of the Minutes of the City Council 
Regular meeting on A:e illS, 1986 state: 

"Motion made b Mayor Simon, seconded by Councilman 
Kragness, to· Clirect the City Manager and the City 
Attorney to file a petition with the California 
PUblic Ut ities Commission for initiation of a 
p:roceedi - to dete:r:mine- tbe value of the acquis:i.tion 
of the ntana Wat~r Company. Motion carried by the 
follow g' vote: ' 

Mayor S'ilnon, Councilmen Boyles, Day, Koebler, 
Rragness-

None 

None"· 
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condemnation proceedings. 1S Nonetheless, the petit'ion to 4e 
Commission of June 6, 19·86 signed for the City by both ~er and 

. I 
Sabo, as well as by City MAnager Ratelle, stated that "Petitioner 
intends to acquire· under eminent dO~in proceedings ••• / This was 
the wording that precipitated the first San G~riel ~tion to 
diSmiss, since beyond these words there was little substance to 
flesh out indication of unequivocal intent to cond 

On balance, it is understandable that 1 ading up to 
preparing and filing the City"c June 6·, 1985 pe tion, these eity 
representatives may not have been well versed th valuation and/or 

15· Paragraph 7 of City Attorney ger'e April 28, 1988· sworn 
declaration in the writ proceedi q states in this regard: 

ItoX am unaware of any dee!" on or vote of the City 
Council to acquire tre ter System of the Fontana· 
Water Company by filin a condemnation suit in the 
Superior Court •. ,' 

f§raqra~h 24 of Ci~ SpeCial Counsel Sabo"S April 28, 
sworn declaration in. tMwrit proceeding states: 

"24.. At the re~r meeting of the City Council on 
April 15, 1986· specific authorization was given by 
the City Coun 11 pursuant to a motion adopted by the 
City Counci to commence valuation proceedings in 
the form 0 the filing of a Petition for Just 
Compensat~n before the PUC. To· the best of my 
Jcnowledg , no authorization was granted by any 
members of the City Councilor representatives of 
the C y during said City Council meeting to 
eomm ceany eminent domain or condemnation 
pro edingsfor the purposes of acqu-irinq the-
Fo Water Company without the consen.t of the 
F ntana Water Company.~ 
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., condemnation procedures, 16 even thouqh it is also reasoMl:>j 
expect that the City's attorneys, before drafting and sisr,(ing that 

, 

• 

petition would at least have reviewed the appropriate tutes. 
RAtelle was not an attorney and possibly relied upon he two 
attorneys in adding his signature for the City~ 

Nonetheless, once the significance of t they had 
signed became apparent in November 1986· (when 4n Gabriel moved for 
dismissal, Citing City of F;esno, supra), t situation could 
easily have ~een rectified to reflect the rue state of affairs -
that City wanted to make the acquisitio by purchase and that the 
drafter-s.ignees. of the petition had e ed. A simple amendxnen't to 
the petition could have been filed~ 

But the City'S represen tives chose not to take that 
approach. Confronted with·San riel's many faceted motion to 
dismiss, including San G~rie s reliance upon City of tresno~ 
supra, in arguing that the ty's bare bones statement of 
condemnation intent ~fail 
supporting the alleged' 
property ~y eminent do 

to place in the record any facts 
tent on the part of petitioner to acquire 
in,~ they chose instead to continue 

asserting intent to ndemn. 
By this e the City realized it needed specialized 

legal assistance nd had associated Mr. Bacigalupi, an attorney 
well experience in Commission practice including just 
compensation, s well as in the conduct of eminent, domain 
proceedings Superior Court. Bacigalupi conferx~d with Rager. 
~he City'S tit ion had expressly alleged that the City intended,to 
acquire t .. water system by ~eminent domain proceedings,~ and 

Indeed, in his April 28, 1988 deelaration in the Superior 
t proceeding, Rager coneedea tha't. he had no't. been famil:ia: with 
ic Utilities· Commission proceedinqs ana had virtually~o 
rienee in the field ,of· eminent domain. Sabo,"s, principal area.­

legal practice was in municipal bonds and relatea· financing • 
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Bacigalupi recognized that to support and sustain that statement of 
inte~t under challenge by San Gabriel's motion, additional 
supportive evidence would be needed - some tangible evidence hat 
the City Council ha~ indeed determined it would proceed by nent 
domain. The record shows that Bacigalupi in Oecember 198 asked 
Rager whether the City Council had; fOrmAlly authorized e filing 
of a petition with the Commission, and was told; that i had ~ 
voted to initiate eminent domain procedures, but had oted to 
authorize a petition to the Commission to initiate ust 
compensation proceedings; that this latter author zation - to the 
best of Rager's recollection - was during a cou il executive 
session on February 4, 1986, although no minut S Md ever been 
prepared of that executive session. 

It was then decided to create mi tes of that executive 
session to :be used to support City's defe e against San Gabriel's 
'motion~ Raqer proceeded to draft succa ive versions :based upon 
his recollection, with Bacigalupi ass ting by making successive 
alterations to Rager's drafts. But 
were well aware that the City Coun 

ile both Rager and Bacigalupi 
at no time had voted to 

condemn or proceed with eminent main procee4inqs, beginning with 
the first draft, reference was eluded of a motion made by the 
Mayor, seconded, and passed w ch set forth that the City ~proeeed 
to condemn," later altered. t "commence eminent domain 
proeeedinqs .. ",17 Similarly" included: was a paraqraph on a City 
Manager's presentationwh ch was expanded to- represent that Rate11e 

17 SpeCial C nsel Sabo, when later deposed, was asked if such a 
motion had be ID4de, statecl: "I don't recall sueh a motion,· and 
"I would hav to' say ,that, I don"t think there was any motion ID4de' 
along those ines." (April 28, 1988 deposition.)' 
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had advised the City Council that "staff had completed its 
preliminary work in preparation for eminent domain proceedings," 
And "proposed to acquire by conaemnat:S.on.",lS ' 

These drafts, as we later finally learned', culminate 
an City Council agenda packet item, pre signed by both Attorn 
Rager and Mayor Simon, which 11 months- retroactively was a pted by 
the City Council on January 6·, 1987 as the purported ~ es of a 
February 4, 19B6 executive session of that Council~ 
as· adopted still included the false statements that 
been advised that staff had completed preliminary 
preparation for eminent domain proceedings and' 
condemnation, as well as the reference to the 

'1' . document 
e Council had 

commence eminent domain proceedings. And the document was adopted 
even though later the Mayor and t~ee of th councilmen 
categorically denied that the Council ~at ny time"' had authorized 
or even intended to· initiate eminent aom In proceedings. Thi$ was 
the document filed- as Exhibit B to Cit s January 16·, 1987 response 
to San Gabriel's motion to dismiss. 

This document was incorpo ted in the City~s Janu~ 16, 
19'87 response specifically to sup rt the statement in the City's 
petition that the City intended acquire under eminent aomain 
proceedings, the statement of i tent ion under attack by San 
Gabriel. This incorporation s made despite the fact that City'S 
attorneys knew when they d1 so that the petition sta'tement was no't 
true; that the City' Counci had not voted to commence eminent 
domain. proceedings, and t the City Manager had not reported that 
staff proposed to- acqui e by condemnation.. This action can be 

. 18 Again, Sabo ho had been present both on FebX'1l4ry 4, 1986 and 
April 15, 1986·, hen asleed whether Ratelle during the Council 
meetings had p posed that the City Council make a decision to. 
condemn, answ ed ~ot to my recollection.... (April 28:, 1985 
deposition. ) 
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nothing less than a planned and deliberate effort to mislead the 
Conunission :by an artifice or false statements of fact in violati 
of Rule 1 of the Conunission's Rules of Practice and Procedure. 

And the calculated deception did not end there. ~ the 
January 23, 1987 hearing before ALJ Turkish, Bacigalupi per isted. 
in the strange attempt to mislead, stating: 

"I frankly fail to see the fault that Mr. Ross 
finds with the resolution adopted in executi e 
seSSion, wh1ch is Exhibit B, wh1ch once aga'n 
is a rather unequivocal, I submit, statem t l:>y 
the Council to- the City Attorney and the taff 
to, come here and do this. I fail to se any 
equivocation in what the city has done ' 

and further: 

"And I would ask that you take the ime to read 
the history set forth in the no :bitrage 
certificate and the tax memoran • ~he 
history in these is interestin and, I think, 
contradicts quite conclusivel arguments made 
:by Mr. R«t§s that ~w~!§,v~-:n2.--¥l~ruc....1CQ 
condemn. (Emphasis added 

And later, in the April 2, 1987 Cit response to San Gabriel's 
appeal from the Commission ruling enying San Gabriel's first 
motion to' dismiss, Bacigalupi st 1 perSisted, arguing: 

~In stark contrast,. ho ever [to the City of 
Fresno situation]., th1s case the City 
Council,in the C1t::z of Fontana has voted, not 

19 Mr. Bacigaulupi wa referring to certain of the financing 
documentation prepared y City'S staff for use in any sale and 
delivery. Several of hese made reference to, a possible exercise 
of eminent domain pow. rs in the event a negotiated sale could not 
:be achieved.. But as one of these documents states: "As an 
alternative, the Ci y ~ seek to acquire the water system through 
a condemnation pro eedinq." In view of the fact that the City 
Council most emp icolly had not decideci or.· voted' any condemnation 
action, these·st aments may:be ~intere8tin9',".but they scarcely 
"contrad.ict, qu.iconclusively" arguments that the C.ity had no 
intent to, cond . . 
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once out several times, to commence the 
acquisi'tion proceeding,s, to pursue dilic;en 
the proceedings oefore the Publie Utiliti 
Commission ' . 1""""'._ 
and has appropriated $40 million to acc 
these objectives. Frankly, we are at 
imagine what more the Company would e us 
do." (Emphasis added.) 

Even after the City on Apr:i.l 29, 1 
Memorandum of Points and Authorities in opp sition to San Gabriel's 
petition for writ of mandate in Superior COurt,the City at!,ll 
failed to come forward to the COmmiSSio~ith a straightforward 
revelation of matters as they really w~e.. That memorandum 
conceded to the Court that the City Crnci1 voted, not on 
February 4, 198'& in executive SeSSi?, but on April 15" 1986 in 
open session to' file with the Co~sion, not Han eminent domain 
proceeding"' as set forth in these xhi.bit B "official minutes,* but 
rather merely a petition for the Commission t~ determine just 
compensation. It further cone ed that the ~the City has not 
decided or voted yet to take e Water Company's assets without the 
Company's consent by the pow: r of em.i.nent domain, H20 • 

Instead, on May , 1988, by letter to ALJ Weiss, 
Bacigalupi stated that Ra er bad "reeently notifiea h1m~ that the 
February 4, 1986 executi e session minutes (Exhi:b1t B) "'1s 
inaccurate in some res cts"'; that the Council action 114d really 
oecurred on April lS, 9S6. But nothing was mentioned of the fact 
that the City Counei had never decided or voted to initiate 
eminent dOmAin proc dures. While copies of minutes of the 
February 4, 198'6, gular Council session,' the April 15" 1986· 
Redevelopment A9ehCY Executive session, the April 1~; 1986 Non­
Profit Developm t Corporation regular session, the April lS, 1986 

20 The M orandumof Points and Authorities included declaration 
of the May r and three City Councilmen t~th4t point • 
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regular Council session, and the January 6, 1987 
session were 'attached to his letter, no mention was made 0 the 
fact contained in City'S April 29, 1988 Memorandum of Po nts and 
Authorities in the Superior Court proceeding that -the e~ruary 4, 
1986 executive session minute is mistaken in one oth r major 
regard,'" i .. e., that "'the City bas not decided. or v eel yet to take 
the Water Company's assets without the Company's ssets without the 
Company's consent by the power of eminent dotna' .... Nor did the 
City then furnish the Commission with,other d euments from its 
Memorandum of Points and Authorities in the it proceeding.. It 
was only after S~n Gabriel filed its secon motion to dismiss 
accompanied by the Whitehead declaration hat the full extent of 
the attempted fraud could be pieced tog her; only then did the 
City by its September 1, 1999 respons include the damaging 
material in its Memorandum of Points and Authorities. 

This Commission's Rules Practice and Procedure provide 
for a Code of Ethics ~ Rule 1 pr~-A.des: 

~Any person who signs alpleadinq or brief, 
enters an appearance 't a hearing, or transacts 
business with the Co 'ssion, by such act 
represents that he s authorized to- do so and 
agrees to- comply w: th the laws of this State; 
to maintain the r spect due to the COmmiSSion, 
members of the C mmission and its 
Administrative Daw' Judges; and never to mislead 
the commissi~~or its staff by an artifice or 
false statem~v of fact or law.~ 

In this mat~r the City'S representatives initially 
misrepresented an in~ntion to acquire under eminent domain when 
they knew the C!tYt4cl no such intention, and then ereated 
misrepresentations and made arguments to support the initial 
misrepresentation.~ Am1srepresent4tion is 4 falsehood or untruth 
with the intent d purpose of deceit; it may consist as well in 
the coneealmen of what is true as in the assertion of what is 
false... If a rty conceals 4 faetmaterial to the ease,.lcnowing 

party acts on the presumption that no sueh fact 
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exists, it is fraud. FrAud is simply the qAin of An ~Ant4qe to 
I' another's detriment by deceitful or unfair means. It connotes 

concealment, falsification, misrepresentation or th like. 
While there are distinctions occurring 1 the course of a 

proceeding between extrinsic fraud which consist of preventing a 
fair presentation of views, and intrinsic frau which relates ~ 
fair determinatio~ of issues, practical appli tion of the 
distinctions is difficult, and this Commiss n will not become 
involved in rules, distinctions, and categ ries so as to become 
impotent to deal with this fraud in a fo hright manner. 

Under the provisions of the siness and Professions 
Code, Section 60G-8(d), a lawyer has a i:luty to employ for the 
purpose of maintaining the causes c fided to him such means only 
as are consistent with truth, and ever to- seek to mislead the 
judge by artifice or false state nt of fact or law. And any 
presentment to a court of a st ement of fact known to- be false 
presumes an intent to receive determination basad upon it. 

In the judicial co room, the filing of an affid4vit 
containing statements kno to be false, or with disregard as to 
their truth or falsity is as is any other attempt to 
deceive the Court (V (l96·7) 252' CA 2d 348, 
35-7-35-8) • 

dge in a Court ~f record has a duty to 
protect the integri of the judicial process, so too do an ALJ and 
this COmmission ha a a commensurate duty to· protect the integrity 
of the administra iva law process, and to enforce the effective 
control of Co sion proceedings in order to insure the orderly 
administration f justice. 

The ity's representatives have Dreached the Commission's 
in numerous respects. Rule S of our Rules of .' 

Pract1ce an Procedure require that all applications be verifiea. 
'rhe City '" s, petition was verified under penalty of perjury by the 
C.i:ty Mana er. It was also· signed by- the City Attorney and the 
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City's Special Counsel. Paragraph 4 of the petition was known not 
to be true. It cannot be supported by the false February 4, 1986 
executive session minutes, which were al~o falsely verified when 
"certified'" as a "·true copy'" by the City Clerk. City Councilmen 
hav& sworn under oath that there was n~ intention to condemn~ 
Nonetheless the Council adopted these minutes, false on their face, 
11 months· a·fter the fact, and the Mayor s-igned. them. City"s 
associated counsel, well versed in eminent domain and. public 
utility proceecUngs, when associated later in 1986, immediately 
ascertained that the Council had not voted to· condemn. 
Nonetheless, he participated in the preparation/of and submission 
to the Commission of the false February 4, 19.8'6 executive session 
minutes, and thereafter artfully argued. them/and continued to 
mislead the Commission. t 

~t is the appropriate remedy? The Commission has 
jurisdiction to punish for contempt, and. has the same power and 
authority in this regard· as courts of record. But this power 

I should be exercised solely when necessary. The wide participation 
by city offiCials and representatives I civil and legal, in this 
unfortunate proceeding would necessitate extensive further 
proceedings, with benefit really to ~o, one. The City"s petition, 
as San Gabriel points out, founderS/in its own illegality. We 
believe the best resolution would be for the Commission simply to , 
refuse to consider the City'S pet7tion further. To permit the City 
to amend or file a new just compensation petition would encourage, 
not deter, such 111eqal conduct in Commission proceedings. By 
d1smissal with prejudice the CO~ission effectuates the purpose and 
policy of our Rules of Pract1c~ and Procedure, and does not cause 

I 
any injury to the Ci'ty or to San Gabriel. 

I 
While we do not. choose to mete out punishment for 

/ 
contempt herO', we will refer this matter to- the- State Bar for 
appropriate proceedings. ! 

. I 

findings 9f Faet ! 
I 
i v 
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City's Special ,Counsel. paragraph 4 of the petition was Jcnown .not 
to be true.. It cannot be supported. :by the false February 4, 1986 
executive session minutes, which were also falsely verified. when 
"~ertified.;" as a "true copy" by the City Clerk.. City COuncilmen 
have sworn under oath that there was no intention to condemn. 
Nonetheless the Council adopted. these minutes, false on their face, 
11 months after the fact, and. the Mayor signed them. City'S 
associated counsel, well versed in eminent domain ~d public 
utility proceedings, when associated later in 19 "immediately 
ascertained that the Council had not voted to ondemn. 
Nonetheless, he participated in the prepar ion of and, submission 
to the COmmission of the false Februa:y , 1986 executive session 
minutes, and. thereafter artfully argue them and continued to 
mislead the Commission. 

What is the approp~iate r edy? The Commission has 
jurisdiction to punish for contemp , and has the same power and 
authority in this regard as cou of record. But this power 
should be exercised. solely when ecessal:Y- The wide participation 
by city offiCials and represen atives, civil and legal, in this 
unfortunate proceedinqwould eeessitate extensive further 
proceedings, with benefit re lly to no one. The City'S petition, 
as San Gabriel points out, ounders in its own illegality. We 
believe the best resolutio would be for the Commission simply to 
refuse to consider the Cit~~s petition further. To, pe:mit the City 
to amend or file a new ju~ compensation petition would encourage, 
not deter, such illegal onduet in COmmission proceedings. By 
di~missal with pre j uclic:e the Commission effectuates the purpose Md 
policy of our Rules, of ractice and. Procedure I and does not cause 
any injuxy to-_ the City r to San Gabriel. 
linding! of het 

1. Division is a water system unit of San Gabriel, a public 
wate~ utility within the jur1sdietion of this Commission. 
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City's Special Counsel. paragraph 4 of the petition was known not 
to, be true. It cannot be supported by the false February 4, 1986-
executive session minutes, which were also falsely veri~ied when 
"certified" as a "true copy" by the City Clerk. city Councilmen 
have sworn under oath that there was no intention to condemn. 
Nonetheless the Council adopted these minutes, false on the 
11 months after the fact,. and the Mayor signed them. 
associated counsel, well versed in eminent domain and 
utility proceeainqs, when associated later in 198.6, 
ascertained that the Council had not voted to ~Q;~Q~:~I; 
Nonetheless~ he participated in the preparation of 
to· the commission of the false February 
minutes, and thereafter artf.ully argued 
mislead the Commission. 

What is the appropriate remedy? 
jurisdiction to· punish for contempt, and 
authority in this regard as courts of. r@c~~~a 
should be exercised solely when ne,cel~~~rY 

Commission has 
the same power and 

But this power 
The wide participation 

by city offi'cials and represontatives, vil and legal, in this 
unfortUnate proceeding would necessi extensive further 
proceedings, with benefit really to . one. The City's petitien,. 
as San Gabriel points out,. founder its own illegality. We 
believe the best resolution for the Commission simply to 
refuse to consider the City's tion further. ~o permit the City 
to- amend the just compensationl'petition would encourage, not deter, 
such illegal conduct in comm~sion proceedings. By dismissal of 
thisproceed1ng the commiss~n effectuates the purpose and policy 
of our Rules of Practice a d Procedure~ and does not cause any 
injury to· the City or to n Gabriel. 

While we do n choose t~mete out punishment for 
contempt here, we will refer this matter to, the State Bar fer 
appropriate proceed! 
Find'inqs ot FAct 
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1. Division is a water system unit of San Gabriel, 'a 
water utility within the jurisdiction of this commission •. 
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2. City hAs been interested in acquiring Division to /' 
estab~ish and operate its own municipal water department. ~ 

3. 'rhe City Council of Fontana, while aware of its emiD9nt 
domain powers which could be'used to acquire the water sys 
never decided or voted.to. use those powers. to acquire D 8ion, 
instead intending no more than acquisition of the sys m by A 

negotiated purchase. 
4. City Council's staff, in anticipation 0 a potential by 

purchase acquisition, prepared preliminary enab ng documentation 
for funding such an acquiSition, which docome ation was approved 
in for.m and authorized by the Council in v ous sessions of the 
Council durinq the first quarter of 1986. 

~. Negotiations. with San Gabriel ving stalled on valuation 
issues, the City Council in its regular session on April 15, 198& 
passed a motion authorizing its staff 0 file a petition with this 
Commission to· have the Commission d ermine the just compensation 
for an acquisition of the system b purchase . 

6. On June. 6, 1986·, the C y"s staff filed a petition with 
this Commission, stating the Ci y's intent "'to· acquire under 
eminent domain proceedinqs.~ he petition, verified by the City 
Manager, was also· signeci by e City Attorney anci'the City"s 
special counsel, all of who were aware the City had no such 
present intention to~cond 

. 7. On September 1 , 1986, the Commission issued its 
statutory Order to Show Cause. 

8. At the Nove r 3, 1986 prehearinq conference on the Show 
Cause Order, San Gab~ el made its first motion to dismiss based on 
numerous grounds, i luding a contention that the City'S petition 
did not allege the unequivocal expression of intent· required 
under (198:1) 6· CPOC 2d· 408:. 

,Meanwh le, the City had associated Attorney BaCigalupi, 
experienced' in, un!cipal government, eminent domain and just 
compenaat1on 
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) 
10. Bacigalupi immediately ascertained from the;CitYAttorney 

that the City Council had not voted to initiate eminent domain 
proceedings, but rather had voted to file with the Commission to 
initiate just compensation proceedings'to' obtain valuation to be 
used in negotiations ~th San Gabriel. 

11. Instead of conceding error or mista e in the City's filed. 
petition w.i.th regard to the stated intent ~ ,acquire under eminent 
domain proceedings, n' and amending its peti ion' to the Commiss ion, 
the City's representatives engaged in de ptions and 
misrepresentations to' sustain the peti on as filed .. 

12.. '1'0 counter SM Gabriel"s la of intent ar9WD-ent, the 
City's representatives, prompted an guided by Bacigalupi, prepared. 
successive drafts of minutes, of a rported City Council unrecorded. 
executive (or closed) session asc ibed as having occurred on 
February 4, 1986, 11 months ear er. 

13. tthrough the various ccessive drafts and the Council 
Agenda Packet to the final ~o ficial" product~ reference was 
incorporated of a Council mo ion, seconded and passed after staff 
recommendation, that the C· Y proceed to condemnation, although the 
participants knew this no to' be true. 

14. Pres;Lgned. by t e City Attorney and. the Mayor, this 
misleading purported Fe ruary 4, 198'6 "minute~ was formally adopted 
by the City Council in regular session on JanuaJ:y 6-, 1987 and 
certified by the Cit~ Clerk. 

15. 'l'his Inisl ding false "official" February 4, 1986· minute 
then was incorpora cl as E~it B to the City'S formal January 16, 
1987 response to Gabriel's second motion to clisllUSS, and f1.1ed 
with the Coxmniss n spec1.fieally to s.upport the statement in the­
City'S petition hat the City intended. "to acquire under eminent 
domain proceed ng8 .... 

16·. In ral argument before the Commis-sion on J4nuaxy 23, 
,19'87, Baeiga upi argued that the Exhibit B mil'lute~ taJcen with other 
material. in the CitY's,application, was sufficiently unequivocal to 
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conclusively contradict San Gabriel's arquments 
no intent to condemn. 

l7. Subsequently, on April 2, 1987, in responding to San 
GAbriel's appeal from 0.8:7-07-08 which denied San Gabriel's f st 
motion to dismiss, Bacigalupi aqain persisted in this misle aing ~ 
arguing that the City Council had voted, not once but sev 
to commence acquisition proceedings before the Commiss! n ~and 
thereafter the Superior Court." 

l8. Still later, on MAy l7, 1988 Bacigalupi a 
that he had 'been notified by the City Attorney t Exhibit B was 
"'inaccurate in some respects, It' not®ly when the urported City 
Council action had occurred, but Bacigalupi co tinued the deception 
by failing to inform the ALJ that he knew t the Exhibit was also 
inaccurate in one other major regard, i.e., that "the City had not 
decided or voted yet to, take the water co any's assets without the 
company's consent by the power of emine domain." 

19. Only after S~ Gabriel, as a result of discovery efforts 
in a collateral Superior Court writ ion, obtained depositions of 
the City Council members and other ity representatives as well as 
other documents which eerved. to c mpletely discredit Exhi):)it S, and 
on August 8, 19'88 filed the pre nt, or second motion to dismiss, 
did all the facts become kno It was only thereafter, in Cityrs 
September l, 1988 reeponse t that motion, that City fumished the 
Commission with relevant d umentation which unveiled the continued 
deception. 
eonclljlsiqns of Law 

1. The represen atives and attorneys of the City of Fontana 
filed a petition con ininq a known misrepresentation to the 
Commission on June , 19'8'0 seeking a determiXULtion of just 
compensation with eqard to the San Gabriel Fontana Division water 
system. 

2. When llenged by San Gabriel, rAther than concede the 
misrepresentat on, known by them to be false, and amend their 
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petition, the City's representatives, attorneys, and associated 
counsel determined to persist in· the misrepresentation by artifice, 
false statements, and artful but mislead.in . argument. 

3. City's motive for indulging in his course of 
misrepresentation WAS to avoid possibl application of City 01 
Fresno to their petition. 

4. But for San Gabriel's su icion and persistence, the 
deception would have been success ul. 

5,. The representatives a ~ attorneys of the City, including 
City'S associated counsel, hav, knowingly, del1berately, and 
repeatedly misled. or sought 0 mislead the Commission in this 
proceeding in violation of :ule 1 of the Commission's Rules of 
Practice and Procedure. 

6·. The appropriat 
second' motion to dismi 

remedy should be that San Gabriel's 
should be' granted with prejudice. 

o R D E-8 

IT IS 0 . BRED that the Second mo't:ion by San G4Driel 
Valley Water Comp ny to dismiSS the City of Fontana's petition for 
determina't:ion ofljU8t compensation for acquisition of the utility'8 
Fontana DivisJ.Oll is. granted', and. the petition is dismissed with 
prejudice. J. 

Tni order becomes effective 30 days from today. 
oaJed , at San Francisco, California. 

/ 
! .. 

/ 

- 28 -



.. ~ •. 

• 

• 

I .,.. ~ 

A.86-06·-022 ALJ/JaW/fs AL'l'-COM~FRD 

petition, the City's representatives, attorneys, and associated 
counsel determined to persist in the misrepresentation ~ artifice, 
false statements, and artful but misleading argument. 

3. City~s motive for indulging in this course of 
misrepresentation was- to avoid possible application of City of 
Fresno to their petition~ 

4. But for San Gabriel's suspicion and persistence, the 
deception would have been successful. ./ 

5·.. The representatives and attorneys of therCity, including 
/ 

City's associated counsel, have knowingly, deliberately, and 
/ repeatedly misled or sought to mislead the C~ission in this 

proeeeding in violation of Rule 1 of the Commission's Rules of 
Practice and Procedure. / 

6. The appropriate remedy should»e that San Gabriel's 
second motion to- dismiss should be qrarited with prejudice. 

I 7. This matter should be refex;red to- the State Bar of I 
California for appropriate proceedix!gs • 

/ 
ORDER 

IT' IS ORDERED that: 
1. The second motion b~ San Gabriel Valley Water Company to 

dismiss the City of Fontana's petition for determination of just 
compensation for acquisitio of the utility's Fontana Division is 

I 
granted, and the petition is dismissed' with prejudice. 

/ 
2. This matter of profeSSional conduetis referred: to the 

I State Bar of California for appropriate proceedings. 
This order beeckes effective 30 days- from· tOday. 
Oated ______ ~/ __________ , at San Francisco, California • 
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petition, the City's representatives, attorneys, and assoeL : . 
counsel deter.mined to· persist in the misrepresentation b artifice, 
false ~tatements, and artful but misleadinq argu:ment .. 

3. City's motive for indulqinq in this course 
misrepresentation was to-avoid possible application 
Fresno to their petition. 

4. But for San Gabriel's suspicion and per istence, the 
deception would have been successful. 

s. The representatives and attorneys 0 the City, including 
City's associated counsel, have knowinqly, d 1berately, and 
repeatedly misled or sought t~mislead the 
proceedinq in violation of Rule 1 o! the 
Practice and Procedure. 

san Gabriel's 6. The appropriate remedy shoul 
second motion to dismiss should- be qr 

7. This matter·should be ret 
California tor appropriate proceed' 

to- the State Bar of 

IT IS ORDERED that: 
1. The second motion y San Gabriel Valley Water Company to 

dismiss the City 's petition tor de~ermination of just 
compensation for acquisi on of the utility'S Fontana Division is 
qranted, ana the petiti n is dismissed. .r 

2-.. '!'his matter f professional conduct is referred to the 
State Bar of Cali-fo a for appropriate proceedings. 

effective 30 daystromtoday~ 
--'1-=--~"-lo'..""""~O __ ' at San Francisco" california. 
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