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» for Foothill Buck Transport,
Inc.; EILQQLAAQ_LQQQLKQ, for Rich Ladeira
Trucking, Inc.; and Silver, Rosen, Fischer &
Stecher, by John Raul Fischexr, Attorney at
Law, for Frank E. Hicks Trucking, Inc.:
protestants.
Llver, Rosen, Fischer & Stecher, by
Fisghex, Attorney at Law, for Les Calkzns
Trucking; Ellis Ross Andexrson, Attorney at
Law, for E. F. Mitchler, Inc.; Ga
for Grimsley Trucking, Inc., Holl;ster,
California and Dolo-Chem Trucking, Inc.,
Hollister, California; Stan Xody, for RMC
Lonestax, Douglas J. Reynolds, for Kaiser
Cement Corporation; and .
Transpoxtation Consultant, for himself;
‘interested parties.
» for zhe Transportation Division
staff.

QPINTION

Frank C. Alegre Trucking, Inc. (Alegre) filed the present
application on December 28, 1987, and filed an amendment to it on
December 31, 1987. Since that time this Commission has issued two
interim opinions. pertaining to this application. The first,
Decision (D.) 88-04- -075, responded to a staff motion for an ex

_pa:te ordex which would direct Alegre to cease and desist from
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soliciting and transporting cement in bulk or packages at the rates
proposed in the present application until such time as this
Commission might approve those ratés. D.88-04-075 did not grant
the motion, but ordered that the issues raised by the motion be
severed from this proceeding and transferred to the Order
Instituting Investigation and Oxder to Show Cause Re Cease and
Desist Order and Notice of Hearing issued that day (generally
referred to as the OII or I.88-04-065). We then held a hearing on
the Ordexr To Show Cause (OTSC) reserving other issues in the 0OII,
for a later hearing. (These other issues involve whether Alegre
violated Public Utilities Code Sections® 452, 452.1 and 494 by
failing to assess correct rates and charges and whether Alegre’s
shippexs therefore paid less than applicable rates, and if so what
should be done about it.) _

On May 11, 1988, after holding a hearing on the 0TSC, we
issued an Interim Opinion, effective that same day, ordering Alegre
to cease and desist from "charging or soliciting to charge cement
rates other than maximum reasonable rates as described in this
decision unless and until this Commission issues a further orxrder
authorizing different rates" (D.88-05-033, mimeo. pp. 7-8). The
hearing leading to the present decision was the forum for
determining whether Alegre should be permitted to again charge
those lower rates.

Alegre’s application seeks authority to establish and
maintain cement carrier rates which were originally established
under this Commission’s General Order (GO) 150. Since that time
the Commission has adopted GO 150-A to implement the provisions of
Assembly Bill (AB) 4033 which modified Sections 452.1 and 452.2
regarding the procedure for establishing a cement carrier rate that

1 All other code references are to the Public Utilities Code
unless otherwise specified.
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is less than the maximum reasonable rate. By D.87-11-032 we
clarified the effect of our adoption of GO 150-A, noting that all
cement transportation rate reductions and their “me-toos” were
cancelled unless justified on the basis of AB 4033 by December 31,
1987. Alegre had 45 rates which were established under GO 150. It
seeks here to reinstitute those rates.

The applicable law prohibits a carrier from setting rates
for the transportation of property at less than the maximum
reasonable rate ”except upon such showing as is required by the
Commission and a finding by it that the rate is justified by
transportation conditions.” (Section 452.) When the carrier
seeking authority is a cement carrier the law further requires this
Commission to ascertain that the requested rate ”is fully
compensatory based solely upon the cost of transportation from
origin to destination and return and the projected revenue to be
derived from the requested rate.” (Section 452.1.) Further, the
law states that ”[tlhe establishment of a less-than-maximum
reasonable rate pursuant to Section 452.1 shall be for a period of
not more than one year.” (Section 452.2.)

A. The Parties’ Pogiti

The issues raised here are twofold. The first issue is
the accuracy of Alegre’s cost showing. The second is the proper
interpretation of the governing law, specifically, whether it is
appropriate to infer that ”“stem costs”, that is, the costs of
arriving at and returning from the shipment origin point, should be
considered in determining whether the proposed rates arxe ”fully
compensatory” as that term is used in the phrase “fully
compehsatory based solely upon the cost of transportation from
origin to destination-and return” in Section 452.1. Stem miles, or
distances associated with stem costs, are also known as terminal
miles. IR
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1. Alegxe’s Position

Alegre asserts, as does the Comnission’s Transportation
Division staff (Staff), that any interpretation of Section 452.1
which includes stem miles or any other costs besides the costs
specifically attributable to that portion of cement transportation
activity constituting a round trip between the origin of the load
and the destination is improper, arguing that the shipping public
should not pay for non-revenue miles which ”could have and probably
should have been avoided” by the carrier. Alegre disagrees,
however, with all the other parties insofar as they allege that the
rates Alegre proposes are not fully compensatory. It ¢laims, in
fact, that its proposed rates, which would reduce rates for all
shipments of 200 miles or less, are set to recover all costs for
double the mileage from each origin to each destination and to
provide an additional ~increment of profit”.

Alegre acknowledges that its witness, Mr. Hays, used cost
methodology similar to that used by the Commission in the
development of the now-defunct Minimum Rate Tariff (MRT) 10 rates,
but unlike Staff and Foothill Alegre contends that the methodology
is appropriate. The costs enumerated include labor, vehicle fixed
costs, vehicle running costs, indirect or overhead costs, gross
revenue expenses, and ptoductivity'units as related to these
various costs. Alegre's labor costs used wages from the
Commission’s Prevailing Wage Report 288-1, though it contends that
it could have used the previous year’s Report because of the filing
date of its application. The resulting hourly driver labor cost
was $16.728, including all “statutory and social” fringe benefits.
This figure was applied to the vehicle running time (for covering
twice the distance between the point the load originatéd and its
destination) and to the load and unload times. |

Alegre ¢laims that its load and unload times were
significantly overstated, providing a "margmn of safety” and points
to the testimony of Staff witness Russell Corning who observed four
separate cement transportatlon operations and testitied that the
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loading times averaged 31.5 minutes and that the unloading times
averaged 43.6 minutes. Alegre used 1 hour for loading and 2 hours
for unloading, which are the maximum free times on Alegre’s
tariffs. Exhibit 13 shows that Mr. Hays tested to make sure actual
times were within these times by reviewing the Alegre freight tags
contained in Exhibit 5. Additionally, while recognizing that it
must use figures from the Prevailing Wage Report, Alegre informs uc
that these costs are overstated because it does not pay wages as
high as the Report assumes and does not pay holiday pay, pension
benefits or other fringe benefits imputed in the prevailing wage.

As for vehicle fixed costs (equipment investment costs)
Alegre states that it is this Commission’s policy to allow a
carrier to depreciate the value of tractor and trailer ecuipment,
and on this basis it assigns a price to each vehicle which includes
purchase, license and insurance but excludes tires. It makes this
assignment to each vehicle, whether owned or leased, and then
depreciates that cost annually. The annual cost thus derived is
reduced by 15% to reflect salvage value. Alegre points out that it
used the cost of new equipment and excluded used equipment in
making these calculations, and states that this tends to overstate
these costs. '

Alegre claims that this methodology is consistent with GO
150-A, which, we note, makes no specific mention of the treatment
of leased equipment. Alegre then converts annual fixed costs thus
derived into a vehicle fixed cost per mile by dividing total annual
costs by total annual miles. Then it converts this figure into a
vehicle fixed_cost‘pet_constructive nile,? sincefgement‘ratés«are
based on constructive miles. Mr. Hays used\a'construgtive mileage

2 Constructive miles include an adjustment factor which takes
into account congestion, terrain and other variables that affect
operating costs. MRT 10 adopted a figure of 1.07. Alegre points
out -that we adopted a statewide figure of 1.1 in D.87-01-066.
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factor of 1.09 based on his view of increased congestion in
northern California. The result is a $0.152 per comstructive mile
fixed cost. Both the use of depreciation costs for leased vehicles
and the accuracy of the factor for conversion from actual to
constructive miles were challenged in this proceeding.

Vehicle running cost includes fuel, miles per gallon of
fuel consumed, oil, maintenance and repair, and tire costs. Alegre
based its fuel cost estimate on its bulk fuel purchases for the
nine months preceding the filing of its application and the
following four months. It states that 85% of its fuel is purchased
in bulk, and the rest is purchased on the road. Alegre did not
assume a different cost per gallon for non~bulk purchased fuel, a
fact which was challenged by protestants.

Fuel consumption was based on data gathered reflecting
miles operated and gallons of fuel purchased by each unit of
equipment in the cement fleet. 0il and related labor cost and tire
Cost per mile were separately calculated, apparently based on the
records for the previous year as were the maintenance and repair
costs. These costs per mile were added together to produce total
running cost per mile and then this figure was adjusted to produce
cost per constructive mile. Stem miles were used in the
determination of the costs per mile of these various components,
and the factor used for converting actual miles to constructive
miles was 1.09, rather than the 1.07 used by Staff in its MRT 10
calculations. Both these assumptions were challenged by
protestants.

To calculate indirect ceosts, or overhead, Alegre analyzed
its calendar year 1987 expense statement and categorized each item
as direct, indirect, or ”other”. It put gross revenue expense in
the “other” category for pﬁrposes of this proceeding, and did not
include it in the indirect category. This indirect expense thus .
derived was then expressedfas a percentage of total expense. It
was cQICuIated'atn16364%; 'Protestants disagree'withvhlegre’s
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selection of items for the “other” category and therefore argue
that Alegre understated total expenses.

Next Alegre developed a total c¢ost per 100 pounds by
length of haul for 25, 50, 75, 100 and 200 constructive miles. To
do this it determined the number of load hours, unload hours, and
enroute hours per trip, multiplied that by the hourly labor cost,
added fixed and running vehicle ¢ost per comstructive mile to come
up with total direct cost per trip. It then added the per-trip
indirect cost factor of 16.64% and 0.35% for the ”other” factor to
arrive at a total cost per trip. That figure was divided by
Alegre’s average weight per shipment (which Hays calculated fron a
review of freight bills) to arrive at a total ¢ost per 100 pounds.
Exhibit 13 shows Alegre’s comparison of this figure with its
proposed rates, which include the required 3% surcharge. It shows
Alegre’s projected operating ratios to range from 92.6% to 97.7%.

Hays derived the average enroute hours per trip for each
constructive mile category from Alegre’s freight bills which showed
length of hauls in constructive miles and transportation times for
specific hauls. He calculated constructive miles per hour and
plotted the resulting figures on a graph. A trend line was drawn
on the graph to arrive at the enroute hours Alegre used for each
category. Alegre claims that the trend line was drawn
conservatively.

Alegre cites the testimony of four witnesses who
testified on behalf of Alegre’s proposal. They represented RMC
Lone Star, a cement manufacturer; Kaiser Cement Corporation:; Monier
Roof Tile Company, a manufacturer of concrete roofing tiles; and
Harbor Ready-Mix, a manufacturer of ready-mix concrete. Each of
the witnesses testified that Alegre’s lower rates would allow them
to be morxe competitive, and both of the witnesses representing
manufacturer-shippers talked about the increase in ”"proprietary
trucking”, that is trucking by the manufacturers themselves, which
they believe is due to- the high rates for cement .common carrier
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services. These witnesses stated they would prefer not engaging in
or expanding their proprietary trucking. ‘

2. Hicks and Calking Position

Frank E. Hicks Trucking, Inc. (Hicks) and lLes Calkins
Trucking, Inc. (Calkins) are certificated cement common carriers
operating in northern California who protest the Alegre
application. They ¢laim that Alegre’s proposed rates are not
compensatory and that the authorization of those rates would drive
Alegre’s competitors out of business. In making their arqument
that the costs to be considered in applying GO 150-A must include
stem costs they state that “[tlhe focus and intent of [AB 4033)] was
¢learly to do away with the use of ’‘backhaul’ revenues as a
justification for finding that a reduced rate is compensatory.”
Making reference to the various proceedings we held leading up to
the adoption and revision of GO 150~A they assert that it was our
intent, pursuant to AB 4033, to eliminate unfair competition and
the threat to smaller cement carrier operations. They conclude
that it could not have been the intent of AB 4033 to permit the
¢arrier to ignore stem costs, “which vary widely depending upon the
location of the carrier’s yard and the point of pick up” since to
do so would simply substitute another practice that could ”permit
unfair competition and threaten smaller cement carrier operations.”

In further support of this position, Hicks and Calkins
state that stem costs have been historically included in the
consideration of compensatory rates, and they also state that the
’needs of commerce or public interest” as that phrase is used
Section 452 would not be served by granting this application
because the rates are not justified by transportation conditions.
Further, they claim that the requirement in Section 452 that this
Comnission make “due and reasonable allowances” for the “added or
accessorial service performed by one carrier or agency of '
transportation"which iévnot cpntemporaneouslyqpertbrmeduby the
cohpétihg,agency ér‘transportdtipn” is a d£r¢ct mandate to consider |
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stem costs. Of course, this requirement applies only to situations
where this Commission is directed to consider these ~added or
accessorial services” in determining the extent of competition when
a carrier applies to charge less than a maximum reasonable rate
7for the purpose of meeting the competitive charges of other
carriers...”. No allegation is made, however, that Alegre’s
purpose in the instant application is to meet the competitive
charges of other carriers.

Hicks and Calkins base their stem cost arguments in part
on their analysis of the legislative history of Section 452.1. In
making this analysis these protestants, through their attorney,
have filed a post-bearing brief which, without explanation, appends
three documents which are not otherwise a part of the record in
this matter. The inclusion of these documents is an inappropriate
introduction of unsubstantiated hearsay evidence after the
proceeding has been submitted. It violates both the rules of
evidence and Applicant’s constitutional right to due process. The
hearing on this matter lasted for five days. Had protestants Hicks
and Calkins believed these documents were necessary to the support
of their position there was ample opportunity to produce them
during that hearing when the proponment(s) of the documents could
have been cross-—examined by the other parties. Since protestants
chose not to follow that course of action this Commission may not
and will not now censider either the content of these documents or
the arguments of protestants to the extent they rely on those
documents. .

For the record we note that these documents are (1) an
unsigned two and one half page analysis of AB 4033 headed ”Senate
Committee on Energy and Public Utilities”; (2) a three and one half
page “Committee Analysis” of AB 4033, apparently authored by a
Committee consultant, headed “Assembly Committee on Utilities and
. Commerce”; and (3) a one and one half page letter from the author
of AB 4033 to the Governor regarding the merité of the bill. All.
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of the documents contain dates indicating they were prepared in
1984.

Hicks and Calkins also argue that Alegre has not provided
enough evidence to sustain a finding that the proposed rate will be
fully compensatory. They cite Exhibit 7, Alegre’s Annual Report
for 1987 which at p. 11 shows a net operating loss from centinuing
operaticons before taxes of $280,000, and argue that this loss would
have been even greater but for an ecquipment lease concession from
Central Valley Bulk Transportation, Inc., a corporation 100% owned
by two principals of Alegre, which reduced operating expenses by
$40,000. Further, protestants argue that Exhibit 3, a comparative
financial statement for the first three months of 1987 and 1988
only shows an improved net income in 1988 because of revenue from
sources other than cement transportation, and in fact shows a
$33,000 reduction in cement transportation revenue during 1988.
They also argue that Exhibit 3 shows increases in all major
operating expenses except lease expense during 1988 for cement
transportation operations.

Alegre responds to these allegations by asserting that
there is no evidence that its proposed rates are below out of
pocket marginal costs and therefore predatory, that it appears that
Alegre’s operating loss in 1987 resulted from payment to ”its
stockholders, ¢hildren of its stockholders, and an affiliated
corporation owned by its stockheolders, all standing in the capacity
of equipment lessors” lease payments that were greater than what
would have been required had Alegre bought and depreciated the same
equipment. Alegre asserxts that such added expense for leasing
arrangements are not allowable expenses for rate purposes, and that
they should not ”“reflect unfavorably on an otherwise fznancxally
healthy carrier.”

3. FEoothill’s Position

Protestant Foothill Bulk Transport, Inc. (Poothill) was
represented at the hearzng by Ronald C. Broberg, who also testified
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as Foothill’s witness. Foothill’s opposition to Alegre’s
application is two-pronged. First it disagrees with the cost
figures Alegre has used, and secend it contends that we would
ignore the safety considerations underlying the enactment of
Section 452.1 if we were to grant the requested rates.

With respect to the cost issue, Foothill is especially
critical of Alegre’s vehicle fixed cost determination. Foothill
argues that it is appropriate to consider the financing costs of
purchased equipment below the line as Alegre’s depreciation cost
method does when the carrier Quns its operating equipment, but
argues that since much of Alegre’s operating equipment is leased,
such depreciation methodology is an inappropriate means of
justifying reduced freight rates which reduces costs actually
incurred by more than one half and fails to recognize the actual
lease obligation. Alegre’s calculation of average annual
investment cost for a complete tractor and trailex(s) unit is $9916
ninus 15% salvage value, or $8440. Broberg dees not produce‘an
average figure for the combined units, but his figures would result
in an annual investment cost of between $18,076 and $23,535,
depending on the particular operating unit. Broberg’s calculations
result in total annual fixed costs of $22,834 as opposed to
Alegre’s $13,198.

Alegre’s Hays claims that Broberg’s treatment of leases
accounts twice for license and registration fees and tires on
eleven tractors. He adds that if lease costs are used they should
be leases still in effect, and the lease amounts should be adjusted
to reflect the economic service life of the piece of ecquipment
where the leases are for a shorter term than the serxvice life. He
states that Broberg’s analysis does neither.

Foothill’s objection to Alegre’s fixed cost determination
is also based on the fact that, with one exception, these leases
are not ”capltal leases”, but rather ”operat;ng leases' on which
Alegre pays no - interest’ expense, and which, therefore, do not
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provide an equity interest (i.e. an option to purchase upon
expiration of the lease) in the equipment. The exception, Foothill
reminds us, is the one lease held by a lessor (Signal Capital
Corporation) which is not a corporation, partnership or sole
proprietorship which includes Frank and/or Helen Alegre or their
three sons as the only principals. The consequence of changes
which Broberg makes in Alegre’s vehicle fixed costs are shown in
Exhibit 12. It raises this figure by $0.12 per mile, about 78%
above Alegre’s cost study cost.

Foothill also objects to Alegre’s citing the Commission
staff’s 1967 report in Case Number 5440, which was held to
establish minimum rates for for-hire cement carrier operations
under MRT 10. Foothill finds it inappropriate to assume, as Alegre
does, that since the staff methodology for establishing minimum
rates excluded tire costs from fixed costs, for example, that tire
costs should be excluded from the cost calculations of these leased
vehicles.

Foothill’s Broberg asserts that it is reasonable to
assume that the tire costs per mile set out in the portion of
Exhibit 12 showing vehicle running costs are not for initial tire
costs but for repair and replacement. Thus he disputes Hays’
contention in Exhibit 13 that tire costs are overstated. Broberg
also argues that Alegre’s vehicle running costs are understated
because'although.lst of its fuel purchases are made on the road
rather than by bulk purchase, Alegre assessed a bulk rate for all
its fuel costs and made no adjustment to account for the fact that
‘on the road purchases would be higher than bulk purchases.
Foothill increases the cost per gallon by $0.05, based upen ”an
admittedly inadequate check” of comparative costs. Hays counters
by claiming that 3legre found no difference in bulk and on-road
fuel costs during the time studied, but admitted on cross |
examination by Staff’s Mr. Callaghan that he made no Xind of .
samplzng of road purchase prices.
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Further, Broberg claims that Alegre’s method of averaging
the average miles per gallon figures for each unit of equipment
rather than dividing total fleet gallons of fuel by total fleet
miles is ”questionable”, and conc¢ludes that the running costs per
mile would be increased by 4% if these two factors were properly
calculated. The changes Broberg makes decrease Alegre’s equipment
fleet miles per gallon by $0.09, which results in an increase in
total cost per mile.

Foothill states that its recalculation of Alegre’s
indirect expenses, based on more current data than Alegre used,
i.e. the 1987 Annual Report, is more accurate and shows an increase
in total operating costs for each length of haul. Foothill
disputes Hays’ statements in Exhibit 13 which claim that
protestants have overstated these indirect expenses, and asserts
that those recalculations properly distribute expenses to various
activities which Alegre should have included but did not.

Addressing stem costs, Broberg states that even if
Alegre’s stem mile theory is used, the proposed rates, as analyzed
by Foothill, are not compensatory at any length of haul. Like
Hicks and Calkins, however, Foothill contends that stem miles must
be considered in determining whether the proposed rates are
compensatory. Foothill chides Alegre for using stem miles ”where
the effect is to hold down the depicted costs” such as in averaging
annual miles per vehicle when calculating vehicle fixed costs per
mile but then not applying these stem miles in calculating overall
costs of operation. | '

Foothill claims that 58% of Alegre’s miles of operation
are empty stem miles. This figure was derived from Alegre’s
freight billing tags in Exhibit 5 which, according to Foothill,
contained both constructive (distance table) mileages from orxigin
to destination and actual mileages. Based on these data Foothill
urgeé'the use of 42.2%, which it views as actual, rather thankthe '
”synthétic”‘49;9% which it claims Alegté used in Exhibit 5 for
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determining the ratio of loaded to total miles. Foothill adds that
this “synthetic data” ”comprises a form'of marginal cost pricing”.
Foothill’s results would increase both Alegre’s cost per trip
figure and its cost per 100 pounds.

Alegre’s Hays objects strongly to this calculation. He
says Foothill is comparing apples and oranges and adds that Alegre
does not have its own loaded=to~total ratio because it does not
support this concept. He further argues that any such ratio based
on Exhibit 5 data is necessarily flawed because the loaded miles
shown on this document were determined on a constructive miles
basis while the stem miles are actual miles, and because this
document contains insufficient information to be used as Broberg
has used it since 88 trips left the Alegre domicile point, but only
60 returns are shown. Hays adds that such incomplete data were
sufficient for the only two uses Alegre made of them=-the
determination of average running speed, and the determination of
loading and unloading times.

Addressing constructive miles, Foothill states that a
constructive mileage ratio of 1.06 ought to be used rather than the
1.07 Alegre’s Hays computed or the 1.09 he testified ought to apply
based on his judgment on changes in travel conditions. Broberg
arrived at the 1.06 figure from the freight tags in Exhibit 5, as
revised for correction of errors which he found in the constructive
nileages. Broberg’s computation found a ratio of 1.06 using Hays’
data and 1.056 using the corrected constructive mileages. Hays
claims that Foothill did not use the same data that Alegre relied
on to arrive at this ratio.

Turning to the safety question, and the intent of Section
452.1, Foothill’s post-hearing brief recites a list of legislation
passed in California over the years to ”“strengthen the regqulation
of cement carriers in the public interest”, and c¢oncludes. that:.

7 [W]ithout exception, the legislative enactments
have sought to strengthen the ‘ability of- these
carriers to.provide effective services at .
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reasonable rates, insulating them from rigorous

. forms of price and entry competition that have

-characterized other types of transportation in

the state.”
Foothill views the interpretation of governing legislation which
Alegre supports as a sudden abandonment of the longtime
rprotectionistic posture” of the legislature toward the cement
industry since it will result in new less-than-maximum reasonable
cement carrier rates which recover only part of the carrier’s total
costs of performing transportation service. Foothill cites a
letter from the author of AB 4033 which was introduced as Exhibit 6
in A.£24-11-036 in which the assembly member describes one of the
bill’s purposes as being to “address particular problems facing the
cement industry with respect to non-compensatory rates being filed
and accepted, thereby endangering the public on the highway...”.
Foothill concludes that 452.1 must be read to require the recovery
of stem costs. Unlike the letter from this assembly member which
Hicks and Calkins attempt to include in this record without
foundation, it is possible for us to take official notice of this
exhibit from a previous Commission proceeding, for the purpose of
showing the belief of the author regarding the purpose of AB 4033.

Like Hicks and Calkins, Foothill urges us to recognize
that the intent of Section 452.1 was primarily to eliminate the use
of backhaul revenues to justify reduced rates, and to require that
cement carrier rates not be set below the maximum reasonable level
exdept‘when it can be shown that they are fully compensatory
without subsidy such as that provided by including backhaul
revenues in the calculation. Thus, Foothill sees an interpretation
of Section 452.1 which does not require consideration of stem miles
as defeating the very purpose for which the statute was enacted.

Foothill alse points out that a safety check made before
an Alegre vehicle leaves for a point of origin is not included in
Alegre’s cost study, and argues that that is inconsistent wﬁth the
- Legzslature's-stated concern: for hmghway safety.
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Finally, Foothill claims that the language of Section 452
which requires that proposed rates that are less than those of
competitors must be justified by “transportation conditions” must
be read to require that the rate will ”cover its share of fully
allocated costs or at least...exceed out-of-pocket costs.”

4. Staff’s Pogition

The Commission’s Transportation Division staff argues
that any c¢laim that Section 452.1 either requires consideration of
stem costs or permits consideration of backhaul revenue to offset
revenue derived from rates charged for an ocutbound haul is a
#strained interpretation” of that Section which ignores the ”clear
and unequivocal” use of the term 7fully compensatory”. Staff also
disputes the claim that its interpretation of Section 452.1 in any
way conflicts with the general provisions governing common carrier
reduced rates in Section 452. Staff argues that since the instant
application does not involve establishing a rate for the purpose of
meeting competitive charges of others, the only requirement of
Section 452 which need be considered is the regquirement that we
determine that reduced rates are required by “the needs of commerce
or public interest”. sStaff asserts that ”[rjeduced rates
inherently serve the needs of commerce and the public unless there
exists reliable evidence to the contrary.” It goes on to claim
that “no such evidence of negative effects have been provided by
any party”, and concludes that reduced rates are, therefore,
required by the needs of commerce or public interest.

Despite its position on the issue of stem miles, Staff
does not endorse Alegre’s application. It arrives at its position
due to its conclusion that Alegre has failed to demonstrate that
its proposed rates will be compensatory even with its more generous
interpretation of Section 452.1. Specifically Staff, like the
protestants, criticizes Alegre for excluding. costs it actually
incurred in performing services and for relying on “techniques used
to .develop minimum rates. for an entire industry” to justify these
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exclusions. For example, staff points to Alegre’s use of
hypothetical rather than actually incurxed costs for leased
vehicles which assigned the market value of the vehicle as if it
had been purchased rather than leased, resulting in a cost
reduction of $0.12 per mile from the actually incurred cost.

Staff also objects to Alegre’s dividing total running
costs from origin to destination and vehicle fixed costs by total
miles traveled by the vehicles, including stem miles and non-
revenue miles. Staff agrees with Foothill that this process
improperly improves Alegre’s cost profile by halving the per-mile
costs while at the same time inconsistently excluding these same
stem miles from its labor cost calculations to again produce the
lowest per-unit cost.

Likewise, Staff finds fault with Alegre’s 2% upward
adjustment to the “carefully derived” constructive miles it
computed, in order to again reduce its cost per mile. Staff adds
that the conversion from actual to constructive miles appropriately
places cost and revenue on the same unit of measurement since
revenue is calculated based on constructive miles in Commission
Distance Table 8. However, any adjustment effectively adjusts the
distance table. Finally, Staff also-objects'to~Alegre's failure to
provide actual costs for the 15% of its total fuel purchases which
are road‘purchases that are ”generally agreed to cost more than
bulk purchases.” | ,

B. Discussion

Hicks and Calkins convincingly peint out that while much
time was devoted to the question of backhaul revenues, the issue of
stem costs was not addressed in the Commission hearings leading up
to our adoption of GO 150~A. They infer from this that we did not
mean to change the then—existing treatment of these costs. The
interpretation urged by these protestants and Foothill requires
that we consider the word ”origin” to refer to the origin of the
carraer's vehicle rather than the origin of the shxpment. Such an
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interpretation does not conflict with the language of any statute
of which we are aware, nor does it conflict with the language of GO
150-A. In fact, Appendix B to GO 150~-2 seems to contemplate such
an interpretation in the first part of the sample form entitled
rSummary ¢f Revenues and Expenses”. Under the ”Revenue” entry the
carrier is instructed to set out front haul revenue and actual
round trip mileage including mileage to and from the terminal and
any other empty miles. Then the carrier is instructed to divide
that mileage by the front haul revenue.

There is an additional revenue entry entitled ”Revenue
Per Other Unit of Measurement if any” with instructions to divide
front haul revenue by such units of measurement where they apply.
The unit of measurement which applies in the case of Alegre’s
application is constructive mileage, which is derived by
application of the appropriate scaling factor to the actual niles.
It is not intended, as Alegre’s interpretation would require, that
this entry be used for dividing front haul revenue by constructive
mileage excluding stem miles, or perhaps all empty miles. The
purpose of GO 150~A is to implement the provisions of Sections
452.1 and 452.2. As we have just indicated GO 150-A interprets
those sections to include stem niles. We will not change that
interpretation today. We thus reject the argument of Alegre on
this issue. The cases cited by Alegre in support of a different
result are, to the extent they appear inconsistent of this
interpretation, merely dicta. We conclude that compensatory rates
must include consideration of stem niles.

In order to promote increased competition among carriers
we are inclined to allow carriers the flexibility to set their own
competitive rates. However, in this instance we are constrained by
the terms of Section 452.1 and GO 150-~A, which are imposed upon on
us by law. GO 150-A requires that the economic-calcﬁlations
supporting fully compensatory rates be ”based“éole;y;upop.thelcost
of tranéportation-from'originﬂto(destinationfdndVrétufn";Vignorihg'
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ahcharrier efficiencies due to hackhaul revenues or scheduling of
multiple hauls in a driver shift. Those additional revenues might
to some degree offset stem mile costs, but the Code does not allow
us that flexibility.

As a technical matter, if stem miles were excluded from
consideration then the mileage in a rate calculation would have to
be twice the loaded miles to account for the imputed empty return
trip. However, because we have determined that the term “origin”
in Section 452.1 means the carrier’s terminal, then ”return” must
also mean direct return to the terminal without necessarily
returning through the shipment pickup point. Thus for a single
load the total trip miles must be the initial stem miles (from the
terminal to the shipment pickup point) plus loaded miles plus
ending'stem~miles‘(froh-the shipment destination back to the
terminal). We interpret Section 452.1 to require consideration of
single loads only.

It is ¢lear from the first paragraph of Appendix B to GO
150-A that the proponent of scales of distance rates, such as
Alegre, must provide a summary of revenues and expenses for each of
the rate bands it proposes, showing that each is compensatory.

Thus we must determine whether Alegre’s showing provides
sufficient data to determine how much the actual mileage should be
increased in order to detexmine constructive mileage which includes
stem miles. If constructive miles can be properly determined from
the available data then the revenues and expenses for each of the
five mileage bands must be calculated. If this can be done; then
we can determine whether Alegre’s proposed rates are compensatory
even when stem miles are included in calculating its costs of
operation.

We know of no specific guideline or recommendation on
this record that will assist us in determining the appropriate stem
miles that must be added to loaded miles to reach total nileage. in
the calculation of compensatory costs. However, Exhibit 5 does.
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contain adecquate information to develop a reasonable estimate of
stem miles for the present case. In Exhibit S Alegre witness Hayé
presents trip data for 140 driver shifts, of which 60 shifts
include complete stem mile and loaded mile information. Of those,
40 shifts were driven between a single pickup-destination pair.
Our analysis of the data is shown in Appendix A to this decision.

We choose to create a total mile factor (TMF) which when
multiplied by one-way loaded miles will yield a reasonable estimate
of total miles upon which to base calculations of compensatory
costs. The TMF is simply the ratio of total.single load miles for
the 40 shifts (excluding data for 4 shifts where the shift starting
point and ending point are clearly not the same) divided by the sunm
of the one-way loaded miles £or the same data. Total niles are
determined using the stem mile conventions discussed above. For
the present case the data in Appendix A yield a TMF equal to 2.291.

In the cost calculations the TMF is then applied to en
route hours as well as vehicle fixed and running costs. Loading
and unloading hours are excluded. In theory separate factors could
be computed for stem miles and stem time, but this complexity is
unnecessary. Exhibit 5 shows that stem running speeds are slightly
higher than loaded speeds, which makes intuitive sense, so
application of the TMF to determine the driver’s stem time will not
underestimate compensatory costs.

Table 2 to Exhibit 2 shows annual vehicle mileage,
including stem miles, for all Alegre’s cement vehicles to be
79,357. That number is not disputed by the other parties. Alegre
shows an average overall vehicle fixed cost per mile of $0.166.
When that is divided by Alegre’s proposed constructive mileage
factor of 1.09 the result is $0.152 per constructive mile. In
Exhibit 12 Foothill comes up with separate average fixed costs per
mile for each of 50 tractors and 37 trailers. Using a proposed
- constructive mileage factor of 1.06, figuring each piece of
eqﬁipment separately, and £nciuding stem miles ‘Foothill arrives at
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an overall vehicle cost per constructive mile of $0.272--nearly
double Alegre’s figure.

The difference between $0.152 and $0.272 is mainly due to
differences in each party’s treatment of leased equipment as well
as lesser difterences_in tire costs, fuel costs, the measurement of
niles per gallon, etc.

Although the critics make an appealing arqument that
Alegre should be required to show. its lease payments as direct
annual vehicle fixed costs, we are reluctant to do so since it
would have the effect of showing costs many times higher than the
purchase price in several instances. There is no specific
direction for the treatment of lease payments in either the
statutes or GO 150-A. However, it is clear that the intent of both
these rules would not be advanced by imputing costs which are
disproportionate to the value of the equipment. Having been
presented no other figure, we use the purchase price proposed by
Alegre. Alegre’s choice to use investment costs reduced by salvage
value to calculate average vehicle fixed costs per mile is
reasonable. Use of lease costs might also be reasonable in other
circunstances, but we caution parties that calculations based on
lease costs should be done carefully, especially where the lessor
night have shared financial interests with the carrier. Lease
costs used in affiliated ownership situations must be arm’s length
transactions, not obscured by other business considerations.

Alegre’s average vehicle fixed cost per mile is $0.166.
That figure must be divided by a constructive mileage factor. We
are unpersuaded by the arguments of either Alegre or Foothill
advocating a change from the reference rate of 1.07 which they both
cite. While MRT 10 is no longer in effect, the study underlying it
still appears to be valid with respect to establishing an
appropriate constructive mileage factor. There is no- convineing
basis in the record berore us for establishing any difterent figqure
so we will apply that 1. 07 reference rate. The resultant averaqe
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vehicle fixed cost per constructive mile using Alegre’s data is
$0.155 per constructive mile.

Turning to the next major cost input factor, vehicle
running cost per mile, we note that Alegre has based its fuel cost
per gallon solely on the cost of the 85% of its fuel which was
purchased in bulk, and produced no record of the costs of the other
15% of its fuel. Relying on Alegre’s fuel cost, along with its
averaged miles per gallon and its tire cost per mile, all of which
were challenged, and adjusting Alegre’s running cost only to
reflect a 1.07 constructive mileage factor, the result becomes
$0.332 per constructive mile.

By replacing the fixed and running vehicle costs Alegre
uses in Table 4 of Exhibit 13 with these newer costs, and by
adjusting the en route hours and trip mileage by the TMF, the total
direct costs per trip in each of the five constructive mile length-
of-haul categories are increased. The figures are as follows: for
25 constructive miles the cost changes from $102.906 to $133.67,
for 50 miles it changes from $144.588 to $191.70, for 75 miles it
changes from $184.764 to $247.65, for 100 miles it changes from
$225.609 to $304.52, and for 200 miles it changes from $385.300 to
$526.95. These and subsequent calculations are shown in Appendix B
to this decision. '

In Table 4 of Exhibit 13 Alegre then makes two
adjustments to these figures. The first is an adjustment for
indirect expenses, which Alegre calculates to be 16.64 pe
total expenses. The second is 0.35 percent for “other” expenses.
When we make these adjustments to the expense figures above and
then divide the results by 53,565 (Alegre’s uncontested average
shipment weight) a total cost. per 100 pounds can be derived. Those
costs are $0.250 for 25 miles, $0.358 for 50 miles, $0.462 for 75
miles, $0.569 for 100 miles, and $0.984 for 200 miles. The
result;ng ratios of cost to revenue at Alegre’s proposed rates are
101. 0%, 103.7%, 103.2%, 104 1% and 113.6% respectxvely. '
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Finally, the derived costs per constructive mile must be
compared to a standard to determine whether oxr not the requested
rates are compensatory. In her proposed decision the
Administrative Law Judge (ALY) used 7% as a reasonable carrier
profit margin, implying that the operating ratios calculated in
Appendix B cannot exceed 93% for the requested rates to be
compensatory. We reject that recommendation. Section 452.1
requires only that rates cover the cost of transportation. We
interpret that requirement strictly, without including profit or
return on investment as a c¢cost. Alegre must show that the derived
operating ratio does not exceed 100%.

As shown in Appendix B, the derived operating ratios
exceed 100% for every haul distance from 25 to 200 miles. The
proposed rates are not compensatory.

| With expenses this close to costs, the accuracy of these
inputs increases in significance. Understated fuel costs, for
example, could adversely affect these ratios. We £ind Alegre’s

fuel costs questionable for two reasons. First, we agree with
protestants that there ought to be some documentation of the cost
of the 15% of fuel Alegre purchases on the road rather than in
bulk. Perhaps the costs do not differ, though it seems unlikely
that a carrier would bother with bulk purchasés if there were no
economic advantage in deing so. In any case, there is no data in
this record about the cost of that substantial amount of fuel.

Second, we believe that Alegre’s combining averaged figures for
miles per gallon per piece of equipment rather than dividing total
fleet gallons of fuel by total
fleet miles also understates costs per mile by overstating miles
per gallon, and ultimately understates running cost per mile.

Hays testified that the Alegre expense figures shown in
Table SvofvExhibit 2, while mostly rerléctihg cenment equipment'(he
guessed\;bout 9o%)'a1so-include some dump truck equipment. That
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fact could alter the percentage of ”indirect” or ”other” expenses,
thereby further altering the operating ratios.

For all of these reasons we conclude that Alegre has
failed to demonstrate that its proposed rates are compensatory, and
we will deny its application.

C. Comments :

Applicant Alegre filed a motion to strike the reply
comments to the ALJ’s Proposed Decision of protestant Foothill Bulk
Transport, Inc., which was six pages long, on the ground that it
violates the five-page maximum set out in Rule 77.5 of our Rules of
Practice and Procedure. By letter dated April 1, 1989, Foothill
responded to Alegre’s motion, invoking Rule 87 and requesting that
the Commission liberally construe Rule 77.5, on the basis that
Foothill’s technical violation of the Rule was inadvertent and
easily remedied. Nonetheless, we grant Alegre’s motion to the
extent that we have ignored the sixth page of Foothill’s reply in
our review. However, since the substance of Foothill’s arguments
is found in the first five pages of the reply, this result has
enabled us to consider all of Foothill’s arguments. We have
otherwise carefully reviewed all the comments and reply comments
filed by the parties.

Alegre correctly points out arithmetic errors made by the
ALJ in the areas of constructive mile factor and salvage value
which require changes in a number of subsequent calculations. We
have made those changes in the text of the discussion, above. None
of these changes, however, alter the conclusions we reached as a
result of those calculations. The parties also point out what
appears to be a requirement in the ALJ’s decision that a profit
margin be shown. We have clarified this decision with respect to
that issue. We have added Appendices A and B to the decision to
show our analysis of the stem mile data on the record, and to
clarify the-resultingncost,calculations. In all other respects, we
have herein adopted thgrdécision of the ALY. e
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Pinds ¢ Fact

1. By its adoption of General Order (GO) 150-A this
Commission has interpreted Public Utilities Code (PU) Sections
452.1 and 452.2 to require the inclusion of stem miles in
calculating costs for the purpose of estaplishing less than maximum
rates for cement carriers.

2. The data provided by applicant Alegre is sufficient to
determine the effect of including the cost of stem miles in
establishing its cost of cement operations.

3. Alegre proposes to treat leased equipment as if it were
owned, while protestants urge that actual lease payments be
included as expenses.

4. Both Alegre and protestants propose using a factor for
converting from actual to constructive miles which differs from the
1.07 factor which this Commission has commonly used in recent
times.

5. The accuracy of Alegre’s cost to revenue ratios could be
adversely affected by understated fuel costs, inappropriate
allocation of indirect oxr ”other” expenses, or the inappropriate
calculation of total hours per trip. The accuracy of Alegre’s
determination of each of these items cannot be verified by the
record before the Commission.

6. All of the cost to revenue ratios at Alegre’s proposed
rates, using its data, but accounting for stem costs and using a
1.07 constructive mileage factor are more than 100%.

7. BAlegre filed a motion to dismiss the reply comments
submitted by Foothill.

l. The cost of stem miles is included in the calculation of
a 7fully compensatory [rate) based solely upon the cost of
transportafion from. oiigin‘to-destination and return and the
projected revenue to- be derived from the requested rate” as that
phrase xs used ‘in Section 452.1.
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2. It is appropriate to treat leased equipment as if it were
owned for purposes Of establishing annual expenses.

3. The arguments of the parties regarding appropriate
constructive mileage factors are not persuasive. We will retain
the 1.07 factor which we have commonly used in recent times.

4. Alegre’s application for authority to establish cement
rates at less than the maximum reasonable rate does not meet the
requirements of PU Sections 452, 452.1, and 452.2 in that it does
not show that the proposed rates are fully compensatory. It should
therefore,be denied. _

5. Alegre’s motion to dismiss the reply comments submitted
by Foothill should be granted to the extent that no more than five
pages of text should be considered.

QRDER

IT IS ORDERED that:

1. The application of Frank C. Alegre Trucking, Inc. for
autheority to establlsh cement rates less than the maximum rate is
denied.

2. Applicant’s motion to dismiss the reply brief of Foothill
is granted to the extent that only the first five pages have been.
considered herein.

This order is effective today. ,
Dated April’ 26 1989, at San Franciseco, Caleornia._

G. MITCHELL WILK
President
FREDERICK R. DUDA
STANLEY W. HULETT
JOHN:  B. OHANIAN
CQmmxssioners

COmmissxoner Patricia M. Eckert
present but not partib;pating-”
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COMMUISSIONTRS TODAY. =

/\//’\ ://// }/" J14 bJ

/44‘/

Vicior Weiswter, meﬂva Dxrac‘ot
0.




A.87-12-052 ALJ/A.C/fs
coM/3../1

APPENDIX A
Page 1

Analysis of Stem Mile Data
Frank C. Alegre Trucking, Inc.

Data source: Exhibit 5, all shifts driven between a single
pickup-destination paix for which stem miles data are reported.

Data Equipment Initial Loaded Ending One Load
No. No. Sten Miles Sten Shife
Miles : Miles Miles

A70 ' 142 53 286
A70 ' 125. 36 252
A66 202 21 424
A66. 172 87 350
A56 128 39 258
AS6. 101 50 242
A34 8 116 25 269
A34 116 25 269
A34 116 258 269
A27 ‘ 115 87 339
A27 1 101 50. 242
A27 96 50 237
A27 : 96 50 237
A37 116 31 275
A37 116 31 275.
A37 , 116 31 275
A37 116. 31 275
A37 : 116 31 275
A47’ - 128 40 305
A47 126 37 254
A47 ‘ 101 50 242
A6l 125 36 252
A6S. 128 39 258
A67 67 59 217
A67 96 50 271
" A35. . %114 *25. >
A28 w116 #55.

A48 ‘ 124 57

A71 *124 *57

A68 *124 *57

A30 126 37

A74 ' 154 138

A78 164 203

A73 116 21

A20 | 115 87

A36. - 142 53

A36 125 36
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APPENDIX A
Page 2

91 172 87
101 L1¢)
115 87

3 910 4,431 1,810

Total Mile Factor (TMF) = 2.291

* Data excluded from totals; initial stem miles unreasonable.

(END APPENDIX A) -
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APPENDIX B

Operating Ratio Calculations
Frank C. Alegre Trucking, Inc.

Total mile factoxr (TMF) =

2.291

Length of haul - constructive

Item 25

50

75

100

miles
200

Load hours
Unload hours
En route hours 1/
Total hours per trip 2/
Direct cost per trip:
Labor, $16.728 per hour
Vehicle fixed cost, 3/
$0.155 per constr. mile :
Vehicle running cost, 3/ $19.02
$0.332 per constr. mile
Subtotal directs per trip $111.04
Direct and indirect costs $133.20
per trip @ 16.64% :
Total cost pexr trip $133.67
@ 0.35% "other"
Avg. wt. per shipment, 1lb. 53,565
$0.250
$0.247

1-00
2.00
1.72
4.97

$8.88

Total cost per 100 1b.
Proposed rates,
incl. 3% surcharge

Operating ratio, % 101.0

1.00
2.00
2' - 78‘
6.18

$203.45
$17.76

$38.03

$159.24
$191.03

$191.70
53,565
$0.358
$0.345

103.7

- 1.00
2.00
3.75%
7.30

$122.04
$26.63

$57.05

$205.72
$246.79

$247.65
53,565
$0.462
$0.448

103.2

1.00
2.00
4.76
8.45’

$141.39

$35.51
$76.06

$252.97

$303.46

$304.52.
53,565

$0-546

104.1

1.00
2.00
8.58
12.83

$214.59
$71.02

$152.12

$437.74
$525.12

$526.95
53,565
$0.984 -

113.6

1/ Round trip hours, excluding stem hours.
2/ Including total mile factor applied to one-way en route hours.
3/ Including total mile factor applied to haul length miles.

(END APPENDIX B)
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is less than the maximum reasonable rate. By 0D.87=11=032 we
clarified the effect of our adoption of GO 150-A, noting that al
cement transportation rate reductions and their "me-toos” were
cancelled unless justified on the basis of AB 4033 by Decemher 31,
1987. Alegre had 45 rates which were established under GO/150. It
seeks here to reinstitute those rates.

The applicable law prohibits a carrier from detting rates
for the transportation of property at less than the Maximum
reasonable rate "except upon such showing as is regfuired by the
Commission and a fiﬁding by it that the rate is Justified by
transportation conditions." (Section 452.) hen the carrier
seeking authority is a cement carrier the law/further requires this
Commission to ascertain that the requested Yate "is fully
compensatory based solely upon the cost of transportation from
oxigin to destination and return and the/projected revenue to be
dexived from the requested rate." (Segftion 452.1.) Further, the"
law states that “[t]he establishment Af a less-than-maximum
reasonable rate pursuant to Section/452.1 shall be for a period of
not morxe than one year." (Sectionf 452.2.)

A. The Parties’ Positions

The issues raised hepk are twofold. The first issue is
the accuracy of Alegre’s cost/showing. The second is the proper
interpretation of the governAng law, specifically, whether it is
appropriate to infer that Jstem costs”, that is, the costs of
arriving at and returning/from the shipment origin point, should be
considered in determininty whethexr the proposed rates are “fully
compensatory” as that yerm is used in the phrase ~fully
compensatory based so ely upon the cost of transportation from
origin to destinatigh and return” in Section 452.1. Stem miles, ox

are a4ls0 XNo ek =
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Alegre asserts, as does the Commission’s Transportation
Division staff (Staff), thet any interpretation of Section 452.1
which includes stem miles or any other costs besides the costs
specifically attributable to that portion of cement transportarion
activity constituting a round trip between the origin of the/load
and the destination is improper, arguing that the shippingAublic
should not pay for non-revenue miles which “could have a
should have been avoided" by the carrier. Alegre disagfees,
however, with all the other parties insofar as they aYlege that the
rates Alegre proposes are not fully compensatory. claims, in
fact, that its proposed rates, which would reduce fates for all
shipments of 200 miles ox less, are set to recovér all costs for
double the mileage from each origin to each deftination and to
provide an additional “"increment of profit-.

Alegre acknowledges that its wityess, Mr. Hays, used cost
methedology similar to that used by the fommission in the .
development of the now-defunct Minimum Rate Tariff (MRT) 10 rates,
but unlike Staff and Foothill Alegre Lontends that the methodology
is appropriate. The costs enumeratéd include labor, vehicle fixed
costs, vehicle running costs, ind¥rect or overhead costs, gross
revenue expenses, and productivify units as related to these
various ¢osts. Alegre’s laboxr/costs used wages from the
Commission’s Prevailing Wage Report 288-1, though it contends that
it ¢ould have used the preg{gis year's Report because of the filing
date of its application. JThe resulting hourly driver labor cost
was $16.728, including a¥l "statutory and social" fringe benefits.
This figure was applied/to the vehicle running time (for covering
twice the distance beﬁaeen the point the load originated and its
destination) and to the load and unload times.

‘Alegre claims that its load and unload times were
significantly overstated, providing a "margin of safety" and points
to the testimony/of Stdff.witneSS-Russell'corning who observed four
separgﬁe_cemen transpoftation_operations:and‘teS£i££ed‘that'the
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loading times averaged 31.5 minutes and that the unloading times
averaged 43.6 minutes. Alegre used 1 hour for loading and 2 hours

for unloadxngwmw
4oodéng—and-un&eadaag—&e—notaﬁhuua—bu;-Exhibit 13 shows Yhat Mz.
Hays tested to make sure actual times were within these/times by
reviewing the Alegre freight tags contained in Exhibit/5.
Additionally, while recognizing that it must use figdres from the
Prevailing Wage Report, Alegre informs us that thegle costs are
overstated because it does not pay wages as high As the Report
assumes and does not pay holiday pay, pension bgnefits or other
fringe benefits imputed in the prevailing wagq.

As for vehicle fixed costs (equipmént investment costs)
Alegre states that it is this Commission’s/policy to allow a
carrier té-depreciate the value of tractok and trailer equipment,
and on this basis it assigns a price to/each vehicle which includes
purchase, license and insurance but excludes tires. It makes this
assignment to each vehicle, whethex Swned or leased, and then

depreciates that cost annually. TH}e annual cost thus derived is
reduced by 15% to reflect salvage/value. Alegre points out that it
uged the cost of new equipment gnd excluded used equipment in
making these calculations, and/states that this tends to overstate
these costs.

Alegre claims that this methodology is consistent with GO
150-A, which, we note, makes no specific mention of the treatment
of leased equipment. Alggrxe then converts annual fixed costs thus
dexrived into a vehicle fixed cost per mile by dividing total annual
costs. by-total annual iles. Then it converts this figure into a
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vehicle fixed cost per constructive mile,2 since cement rates are
based on constructive miles. Mr. Hays used a constructive mileage
factor of 1.09 based on his view of increased congestion i
noxthern California. The xesult is a $0.152 per gtive mile
fixed cost. Both the use of depreciation costs for leaBed vehicles
and the accuracy of the factor for conversion from %'_ucl to
constructive miles were challenged in this proceeding.

Vehicle running cost includes fuel, mi%ﬂg per gallon of
fuel consumed, oil, maintenance and repair, and /tire costs. Alegre
based its fuel cost estimate on its bulk fuel purchases for the
nine months preceding the filing of its application and the
following four months. It states that 85% £4f its fuel is purchased
in bulk, and the rest is purchased on the/oad. Alegre did not
assume a different cost per gallon for nén-bulk purchased fuel, a
fact which was challenged by protestantys.

Fuel consumption was based On data gathered reflecting ..
miles operated and gallons of fuel plurchased by each unit of
equipment in the cement fleet. Oil and related labor cost and tire
- cost per mile wexe separately calfulated, apparently based on the
recoxrds for the previous year af were the maintenance and repair
costs. These coste per mile were added together to produce total
running cost per mile and th¢n this figure was adjusted to produce
cost per constructive mile./ Stem miles were used in the
determination of the costy per mile of these various components,
and the factor used for fonverting actual miles to constructive
miles was 1.09, rathex fhan the 1.07 used by Staff in its MRT 10
calculations. Both tiese assumptions were challenged by
protestants. | |

2 Constructjve miles include an adjustment factor which takes
into account gongestion, terrain and other variables that affect .
operating coghs. MRT 10 adopted a figure of 1.07. Alegre points -
out that we Adopted a statewide figure of 1.1 in D.87-01-066.
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To calculate indirect costs, or overhead, Alegre analyzed
its calendar year 1987 expense statement and categorized each item
as direct, indirect, or "other”. It put gross revenue expense in
the "other" category for purposes of this proceeding, and did ng
include it in the indirect category. This indirect expense tius
derived was then expressed as a percentage of total expense/ It
was calculated at 16.64%. Protestants disagree with Alegpé’s
selection of items for the "other" category and therefoxé argue
that Alegre understated total expenses.

Next Alegre developed a total cost per 100/pounds by
length of haul for 25, 50, 75, 100 and 200 constructive miles. To
do this it determined the number of load hours, yhload hours, and
enxoute hours per trip, multiplied that by the Yourly labor cost,
added fixed and running vehicle cost per consyructive mile to come
up with total direct cost per trip. It thep/added the per-trip
indirect cost factor of 16.64% and 0.35% for the “other" factor to
arrive at a total cost per trip. That figure was divided by
Alegre’s average weight per shipment (which Hays calculated from a
review of freight bills) to arrive at/a total cost per 100 pounds.
Exhibit 13 shows Alegre’s comparisof of this figqure with its
proposed rates, which include the sfequired 3% surcharge. It shows
Alegre’s projected operating ratfos to range from 92.6% to 97.7%.

Hays derived the aveyage enroute hours per trip for each
constructive mile category from Alegre’s freight bills which showed
length of hauls in construcyive miles and transportation times for
specific hauls. He calculhted constructive miles per hour and
plotted the resulting figures on a graph. A trend line was drawn
on the graph to arrive At the enroute hours Alegre used for each
categoery. Alegre claims that the trend line was drawn
consexvatively. -

Alegre cites the testimony of four witnesses who
testified on behalf of Alegre’s proposal. They represented RMC
Lone Star, a cement manufacturez; Kaiser Cement Corporation; Monier
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Roof Tile Company, a manufacturer of concrete roofing tiles; and
Harbor Ready-Mix, a2 manufacturer of ready-mix concxete./ EBach of
the witnesses testified that Alegre’s lower rates would allow them
to be more competitive, and both of the witnesses representing
manufacturer-shippers talked about the increase in fproprietary
trucking™, that is trucking by the manufacturers yhemselves, which
they believe is due to the high rates for cement/common carrier
sexvices. These witnesses stated they would pyefer not engaging in
or expanding their proprietary trucking.

2. Hicks and Calkins Position

Frank E. Hicks Trucking, Inc. (Hfcks) and Les Calkins
Trucking, Inc. (Calkins) are certificate /cement common ¢arriers
operating in northern California who prgtest the Alegre
application. They claim that Alegre’sfproposed rates are not
compensatory and that the authorizatiOn of those rates would drive
Alegre’s competitors out of businesy. In making their argument
that the c¢costs to he considered infapplying GO 150-A must include
stem costs they state that "[t]he/ focus and intent of [AB 4033] was
clearly to do away with the usejof ’‘backhaul’ revenues ag a
justification for finding thatf/a reduced rate is compensatory."”
Making reference to the varigis proceedings we held leading up to
the adoption and xevision of GO 150-A they assert that it was our
intent, pursuant to AB 4032, to eliminate unfair competition and
the threat to smaller cemgnt carrier operations. They conclude
that it could not have heen the intent of AB 4033 to permit the
carrxier to ignoxe stemjcosts, "which vary widely depending upon the
location of the carrigr’s yard and the point of pick up” since to
do 50 would simply 3pbstitute another practice that could “permit
unfair competition jand threaten smaller cement carrier operations.*

In further support of this position, Hicks and Calkins
state that stem gosts have been historically included in the v
congideration o compensatory'rates, and they also state that the
"needs of commgrce or publzc intexest" as that phrase is used

.
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Section 452 would not be sexved by granting this application
because the rates are not justified by transportation conditions.
Further, they claim that the requirement in Section 452 t
Commission make “"due and reasonable allowances* for the Jadded or
accessorial service performed by one carrier or agency/of
transportation which is not ¢contemporaneocusly perforpled by the
competing agency oxr transpoxtation" is a direct magdate to consider
stem costs. Of course, this requirement applies Only to situations
where this Commission is directed to consider tese "added or
accessorial sexvices" in determining the extext of competition when
a carrier applies to charge less than a maxifium reasonable rate
"foxr the purpose of meeting the competitivf charges of other
carriers..."”. No allegation is made, h er, that Alegre’s
purpose in the instant application is meet the competitive
charges of other carriers.

Hicks and Calkins base thefr stem cost arguments in part
on their analysis of the legislative history of Section 452.1. In
making this analysis these protesyants, through their attorney,
have filed a post-hearing brief shich, without explanation, appends
three documents which are not gtherwise a part of the xecord in
this matter. The inclusion of these documents is an inappropriate
introduction of unsubstantiated hearsay evidence after the
proceeding has been submittbd. It violates both the rules of
evidence and Applicant’s gonstitutional right to due process. The
hearing on this matter listed for five days. Had protestants Hicks
and Calkins believed th#se documents were necessary to the BuUppoxrt
of their position thexf was ample opportunity to produce them
during that hearing when the proponent(s) of the documents could
have been cross-exanined by the other parties. Since protestanta
chose not to follow that couxrse of action this cOmmisaion may not
and w;ll not now gonsider either the content of these. documents or
the argumenzs of rotestants to the extent they'rely on those
documen:s- ‘ ‘ '
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For the record we note that these documents are (1)

page "Committee Analysis" of AB 4033, apparently authopéd by a
Committee consultant, headed "Assembly Committee on Ptilities and
Commerce”; and (3) a one and one half page letter from the author
of AB 4033 to the Governor regarding the merits gf the bill. All
of the documents contain dates indicating they/were prepared in

Hicks and Calkins also argue thay Alegre has not provided
encugh evidence to sustain a finding thap’the proposed rate will be
fully compensatory. They cite Exhibit //, Alegre’s Annual Report
for 1987 which at p. 11 shows a net gperating loss from continuing
operations before taxes of $280,000/ and argue that this loss would
have been even greatexr but for anfquipment lease concession from
Central Valley Bulk Transportatifn, Inc., a coxporation 100% owned
by two principals of Alegre, wiich reduced operating expenses by
$40,000. Further, protestanté argue that Exhibit 3, a comparative
financial statement for the/first three months of 1987 and 1988
only shows an improved net/ income in 1988 because of revenue from
sources Qthexr than cemeny transportation, and in fact shows a
$33,000 reduction in cefient transportation revenue during 1988.
They also argue that ibit 3 shows increases in all majoxr
operating expenses ey)cept lease expense during 1988 for cement
transportation operAtions.

sponds to these allegations by asserting that
there is no evidehce that its proposed rates are below out of
pocket marginal /costs and thexefore predatory, that it appears that
Alegre’s operafing loss in 1987 resulted from payment to “its
stockholders,/children of its stockholders, and an affiliated
corporation pwned by its stockholders, all standing in the capacity
of equipment lessors” lease payments that were greater than what
would have/ been required had Alegre bought and depreciated the same
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equipment. Alegre asserts that such added expense for leasding
arrangements are not allowable expenses for rate purposey/, and that
they should not "reflect unfavorably on an otherxrwise f

healthy carrier." K

3. Foothill’s Postion

Protestant Foothill Bulk Transport, Ing/ (Foothill) was
represented at the hearing by Ronald C. Broberg/ who also testified
as Foothill’s witness. Foothill’s opposition/fo Alegre’s
application is two-pronged. First it disagrées with the cost
figures Alegre has used, and second it con¥ends that we would
ignorxe the safety considerations underlyjhg the enactment of
Section 452.1 if we were to grant the rfquested rates.

With respect to the cost isgue, Foothill is especially
cxitical of Alegre’s vehicle fixed obst determination. Foothill
arques that it is appropriate to cédnsider the financing ceosts of
purchased equipment below the li as Alegre’s depreciation cost
method does when the carrier its operating equipment, but
argues that since much of Alegre’s operating equipment is leased,
such depreciation methodology is an inappropriate means of
Justifying reduced freight f£ates which reduces costs actually
incurrxed by more than one/half and fails to recognize the actual
lease obligation. Alegrg’s calculation of average annual
investment cost for a hplete tractor and trailer(s) unit is $9916
minus 15% salvage valye, oxr $8440. Bxoberg does not produce an
average figure for the combined units, but his figures would result
in an annual investment cost of between $18;076 and $23,535,
depending on the particulaxr operating unit. Broberg’s calculations
result in total gZnnual fixed costs of $22,834 as opposed to
Alegre’s $13,198.

Alegke’s Hays claims that Broberg’s treatment of leases
accounts twick for license and registration fees and tires on
eleven tracyors. He adds that if lease costs, are used they should
be leases gtill in effect, and the lease amounts should be adjusted
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to reflect the economic service life of the piece of equipment
where the leases are for a shorter term than the service life.
states that Broberg’s analysis does neithex.

Foothill’s objection to Alegre’s fixed cost deterxination
is also based on the fact that, with one exception, these’ leases
are not "capital leases", but rather "operating leases) on which
Alegre pays no interest expense, and which, therefor#, do not
provide an equity interest (i.e. an option to pur
expiration ¢of the lease) in the equipment. The éxception, Foothill
reminds us, is the one lease held by a lessor /Signal Capital
Corporation) which is not a corporation, paytnexrship or sole
proprietorship which includes Frank and/oy Helen Alegre or their
three sons as the only principals. The fonsequence of changes
which Broberg makes in Alegre’s vehicle fixed costs are shown in
Exhibit 12. It raises this figqure $0.12 per mile, about 78%
above Alegre’s cost study cost. .

Foothill also objects Yo Alegre’s c¢iting the Commission
staff’g 1967 xeport in Case N r 5440, which was held to
establish minimum rates for for-hire cement carrier operations
undex MRT 10. Foothill finds it inappropriate to assume, as Alegre
does, that since the staff/methodology for establishing minimum
rates excluded tire costy from fixed costs, for example, that tire
costs should be excluded from the cost calculations of these leased
vehicles. |

Foothill’s/Brobexg asserts that it is reasonable to
assume that the tiré costs per mile set out in the portion of
Exhibit 12 showing/ vehicle xrunning costs are not for initial tire
costs but for repair and replacement. Thus he disputes Hays’
contention in Exhibit 13 that tire costs are overstated. Brobexg
also argues thAt Alegre’s vehicle running costs are understated
because altholgh 15% of its fuel purchases are made on the road
rather than by bulk‘purchase, Alegre assessed a bulk.rate for all
its fuel cgsts and made no adjustment to account for the £act that
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on the road purchases would be higher than bulk purchases.
Foothill increases the cost per gallon by $0.05, based upon Jan
admittedly inadequate check" of comparative costs. Hays nters
by claiming that Alegre found no difference in bulk and on-road
fuel costs during the time studied, but admitted on crpdss
examination by Staff’s Mr. Callaghan that he made no/kind of
sampling ¢of road purchase prices.

Further, Broberg claims that Aleg:e'sl' thod ¢f averaging
the average miles per gallon figures for each ynit of equipment
rather than dividing total fleet gallons of
miles is "questionable", and concludes that/the running costs per
mile would be increased by 4% if these twg/ factors were properly
calculated. The changes Broberg makes décrease Alegre’s equipment
fleet miles per gallon by so 09, which/results in an increase in
total cost per mile.

Foothill states that its yecalculation of Alegre’s
indirect expenses, based on more glrrent data than Alegre used,.
i.e. the 1987 Annual Report, is plore accurate and shows an increase
in total operating costs for :755 length of haul. Foothill
disputes Hays’ statements in Exhibit 13 which claim that
protestants have overstated fhese indirect expenses, and asserts
that those recalculations
activities which Alegre sifould have included but did not.

Addressing stefi costs, Broberg states that even if
Alegre’s stem mile the is used, the proposed rates, as analyzed
by Foothill, are not gbmpensatory at any length of haul. Like
Hicks and Calkins, hgwevexr, Foothill c¢ontends that stem miles must
be considered in de exmining whether the proposed rates are
compensatoxy. Fooghill chides Alegre for using stem miles *where
the'effect is to hold down the depicted costs™ such as in averaging
annual miles pe vehicle when. calculating vehicle fixed costs. per -
‘mile’ but then pot ‘applying these stem miles in calculating overall
costs of oper ion.




A.87=-12-052 ALY/A.C/fs

Foothill claims that 58% of Alegre’s miles of operation
are empty stem miles. This figure was derived from Alegre’s
freight billing tags in Exhibit 5 which, according to Foothill,
contained both constructive (distance table) mileages from opdgin
to destination and actual mileages. Based on these data Fgbthill
urges the use of 42.2%, which it views as actual, rather/than the
“gynthetic" 49.9% which it claims Alegre used in Exhibd
detexrmining the ratio of loaded to total miles. FoQ
this "synthetic data" “comprises a form of marginaX cost pricing”.
Foothill’s results would increase both Alegre’s ¢gost per trip
figure and its cost per 100 pounds.

Alegre’s Hays objects strongly to this calculation. He
says Foothill is comparing apples and orangés and ad@s that Alegre
does not have its own loaded-to~total ratdo because it does not
support this concept. He further argueg that any such ratio based
on Exhibit 5 data is necessarily flawgll because the loaded miles
shown on this document were determined on a constructive miles
basis while the stem miles are actdal miles, and because this
document contains insufficient ipformation to be used as Broberg
has used it since 88 trips left/the Alegre domicile point, but only
60 returns are shown. Hays agds that such incomplete data were
sufficient for the only two Mses Alegre made of them--the
determination of average ning speed, and the determination of
loading and unloading times.

Addressing condtructive miles, Foothill states that a
censtructive mileage ratio of 1.06 ought to be used rather than the
1.07 Alegre’s Hays cofiputed or the 1.09 he testified ought to apply

on changes in travel conditions. Broberg
arrived at the 1.0§ figure from the freight tags in Exhibit 5, as
revised for correftion of errors which he found in the constructive
mileages. Brobefg’s computation found a ratio of 1.06 using Hays’
data and 1.056 Aasing ;hefcdrzected constructive miléages,j Hays.
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claims that Foothill did not use the same data that Alegre relied
on to arrive at this ratio.

Turning to the safety question, and the intent of Secticn
452.1, Foothill'’s post-hearing brief recites a list of legislagion
passed in California over the years to "strengthen the reguldtion
of cement carxiers in the public interest~, and concludes ALhat:

“[W]ithout exception, the legislative enactmenys

have sought to strengthen the ability of thege

carriers to provide effective sexvices at

reasonable rates, insulating them from rigbrous

forms of price and entry competition thaf have

characterized other types of transportytion in

the state.”
Foothill views the interpretation of governip§ legislation which
Alegre supports as a sudden abandonment of Ahe longtime
"protectionistic posture” of the legislatlire toward the cement
industry since it will result in new lefs-than-maximum reasonable
cement carrier rates which recover oply part of the carrier’s total
costs of performing transportation ferxrvice. Foothill cites a
letter from the author of AB 4033/which was introduced as Exhibit 6
in A.84-~11=036 in which the assghbly member describes one of the
bill’s purposes as being to "address particular problems facing the
cement industry with respect/to non-compensatory rates being filed
and accepted, thereby endangering the public on the highway...".
Foothill concludes that 4%2.1 must be read to require the recovery
of stem costs. Unlike the letter from this assembly member which
Hicks and Calkins atteplpt to include in this record without
foundation, it is posgible for us to take official notice of this
exhibit from a prevjous Commission proceeding, for the purpose of
showing the belief/of the author regarding the purpose of AB 4033.

ks and Calkins, Foothill urges us to recognize
that the intent/of Section 452.1 was primarily to eliminate the use
of"bagkhaul reyenues to justify reduced rates, and to require that
cement carrigr rates not be aét‘belowAthe maximum reasonable level
except when it can be shown that they are fully compensatory |
: , | ,
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without subsidy such as that provided by including backhaul

revenues in the calculation. Thus, Foothill sees an Lnterpretati:g///
of Section 452.1 which does not require consideration of stem mi

as defeating the very purpose for which the statute was enacteg.

Foothill also points out that a safety check made
an Alegre vehicle leaves for a point of origin is not inclyded in
Alegre’s cost study, and argues that that is inconsisteny with the
Legislature’s stated concern for highway safety.

Finally, Foothill c¢laims that the language ,of Section 452
which requires that proposed rates that are less thén those of
competiﬁora must be justified by "transportation Londitions"” must
be read to regquire that the rate will "cover itf share of fully
allocated costs or at least...exceed out-of-pgcket costs.”

4. Staff’s Position

The Commission’s Transportation Division staff argues
that any claim that Section 452.1 eithexr/requires consideration of
stem costs or permits consideration of/backhaul revenue to offset
revenue derived from rates charged £ an outbound haul is a
"strained interpretation” of that $ection which ignores the "clear
and unequivocal" use of the term Sfully compensatory". Staff also
disputes the ¢laim that its intgrpretation of Section 452.1 in any
way conflicts with the generxal/provisions governing common carrier
reduced rates in Section 452/ Staff argues that since the instant
application does not involwe establishing a rate for the purpose of
meeting competitive charg¢s of others, the only requirement of
Section 452 which need hé considered is the requirement that we
determine that reduced/frates are required by "the needs of commexce
or public interest”. /Staff asserts that “[r]educed rates
inherently serve th¢ needs of commerce and the public unless there
exists reliable evidence to the contrary." It goes on o claim
that "no such ev ence of negative effects have been provided by
any" party”, and’concludes that reduced: rates are, therefore,

needs of commexce oxr public £nterest.
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Despite its position on the issue of stem miles, Staf
does not endorse Alegre’s application. It arrives at its position
due to its conclusion that Alegre has failed to demonstrate Lhat
its proposed rates will be compensatory even with its mor generous
interpretation of Section 452.1. Specifically Staff, li%ke the
protestants, criticizes Alegre forxr excluding costs it éctually
incurred in performing services and for relying on ‘ALechniques used
to.develop minimum rates for an entire industry” tf justify these
exclusions. For example, staff points to Alegre/s use of
hypothetical rather than actually incurred cosfs for leased
vehicles which assigned the market value of rhe vehicle as if it
had been puxchased rather than leased, resylting in a cost
reduction of $0.12 per mile from the actpdlly incurred cost.

Staff also objects to Alegre’,§ dividing total running
costs from origin to destination and yehicle fixed costs by total
miles traveled by the vehicles, inc¥€§ing stem miles and non-
revenue miles. Staff agrees with foothill that this process
impropexly improves Alegre’s cosf profile by halving the per-mile
costs while at the same time iytonsistently-gzglggigg these same
stem miles from its labor cosf calculations to again produce the
lowest per-unit ¢ost.

Likewise, staff 'inds fault with Alegre’s 2% upwaxd
adjustment to the "carefylly dexived” constructive miles it
computed, in oxder to again reduce its cost per mile. Staff adds
that the conversion fyom actual to constructive miles appropriately
places cost and revesiue on the same unit of measurement since
revenue is calculated based on constructive miles in Commission
Distance Table 8.4 However, any adjustment effectively adfusts the
distance table. /Finally, Staff also objects to Alegre’s failure to
p:ovide actual jcosts for the 15% of its total fuel purchases which
are road purcliases. that are "generally agreed to. cost more than
bulk purcha 8." C




A.87-12-052 ALJ/A.C/fs

Hicks and Calkins convincingly point out that while much
time was devoted to the question ¢of backhaul revenuesg, the issue of
stem costs was not addressed in the Commission hearings leading u
to our adoption of GO 150-A. They infer from this that we did ot
mean to change the then-existing treatment of these costs.
interxpretation urged by these protestants and Foothill re
that we consider the word "oxigin“ to refer to the origip/of the
carrier’s vehicle rather than the origin of the shipmepf. Such an
interpretation does not conflict with the language of/ any statute
of which we are aware, nor does it conflict with thé language of GO
150-A. In fact, Appendix B to GO 150-A seems to Lontemplate such
an interpretation in the first part of the sampfe form entitled
"Summary of Revenues and Expenses”. Under t "Revenue” entry the
carrier is instructed to set ocut front haul/revenve and actual
round trip mileage including mileage to apd from the terminal and
any other empty miles. Then the carriey is instructed to.divide
that mileage by the front haul revenue/

There is an additional revgnue entry entitled "Revenue
Per Other Unit of Measurement if apy" with instructions to divide
front haul revenue by such units Of measurement where they apply.
The unit of measurement which applies in the case of Alegre’s
application is constructive myleage, which is derived by
application of the approprisfe scaling factor to the actual miles.
It is not intended, as Aledre’s interpretation would require, that
this entry be used for djividing front haul revenue by constructive
mileage excluding stem files, or perhaps all empty miles. The
purpose of GO 150-A if to implement the provisions of Sections
452.2 and 452.2. Ay we bhave just indicated GO 150-A interprets
those sections to Anclude stem miles. We will not change that
interpretatién tgday. We thus reject the argument of Alegre and-

igsue. The cases cites by‘Alegre in support of a
different resylt are, to«the extent they appear inconsistent of




4 z.i ;Q‘iggﬁﬁxg consideration of

- 1t is ¢lear from the
first paragraph o Appendxx B o GO _150-A that the proponent of
scales of distangt rates, such as Alegre, must provide a summary of
revenues and expenses for each ¢f the rate bands it proposes,
showing that eAch is éompensatoxy.

' Thye we must determine whether Alegre’s showing provides
sufficient ta to determine how much the actual mileage should be
increased n'order to- determzne constructive mileage which includes'
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stem miles. If constructive miles can be properly determined from
the available data then the revenues and expenses for each/of the
five mileage bands must be calculated. If this can be ddne, then
we can determine whether Alegre’s proposed rates are cgmpensatory
even when stem miles are included in calculating its/costs of
opexation.

We _know of
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Table 2 to Exhibit 2 shows annual vehicle mileage,
including stem miles, for all Alegre’s cement vehicles to be
79,357. That numbex is not disputed by the other parties. Alegre
shows an average overall vehicle fixed cost per mile of $0.,X66.
When that is divided by Alegre‘s propesed constructive mifeage
factor of 1.09 the result is $0.152 per constructive mife. In
Exhibit 12 Foothill comes up with separate average fifed costs per
mile for each of 50 tractors and 37 trailers. Usind a proposed
constructive mileage factor of 1.06, figuring eac)f piece of
equipment separately, and including stem miles Pbothill arrives at
an overall vehicle cost per constructive mile Af $0.272--nearly
double Alegre‘’s figure. '

The difference between $0.152 angl $0.272 is mainly due to
differences in each party’s treatment of fleased equipment as well
as Shoir—troatmoni-ofl- lesser differenced in Lindizect—exponsos—and-
SUSA~ P L - KA G~COGLe—ae~ tixe cOgts, fuel costs, -and- the
measurement of miles per gallon, _ete/

Although the critics mak¢ an appealing argument that
Alegre should be required to shoy its lease payments as direct
annual vehicle fixed costs, we fre reluctant to do so since it
would have the effect of showifig costs many times higher than the
purchase price in several ingtances. There is no specific
direction for the treatment/of lease payments in either the
statutes or GO 150-A. Hoyever, it is clear that the intent of both
these rules would not be/advanced by imputing costs which are
disproportionate to the/ value of the equipment. -GA—tho—othor—hand,

i - "W - L. o 2 g ()
: > =5 S B8 ot S ;
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o~ Having been pres.éntvéd Sy no
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ether figure, we use the purchase price proposed

Alegre’s -ds
Sxvom average vehicle fixed cos e _is $0.166 w0—60-385-.

That figure aa.mggg_hg div;de- by a constructive mileage
factor. We are unpersuaded by the argdéments of either Alegre or
Foothill advocating a change from the reference rate of 1.07 which
they both cite. While MRYT. 10 is ny longer in effect, the study
undexlying it still appeaxs to b¢/ valid with respect to
establishing an appropriate conbtructive mileage factor. There is
novconvincing basis in the regord before us for establishing any
different figure so we will Aapply that 1.07 referxence rate. The
resultant average vehi¢le Lixed cost-paa—cona&xuat&uo—nﬁ;o-using
Alegre’s data is $0.173 $0.155 pexr ¢o ructive mi

Turning to the next major cost input facto:, vehicle
running ¢ost per mile/ we note that Alegre has based its fuel cost
pexr gallon solely o1/ the cost of the 85% of its fuel which was
purchased in bulk,/and produced no record of the costs of the other
15% of its fuel. /Relying on Alegre’s fuel cost, along with its
averaged miles per gallon and its tire cost per mile, all of which
were challenge', and adjusting Alegre’s running cost pew

. - ivide- only to reflect a 1.07 constructive mileage
factor, the result becomes $0.332 pex constructive mile.
_ Py replacing the fixed and running vehicle costs Aleg:e
uses in TAble 4 of Exhibit 13 with these newer costs. gng by
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adiusting the en route houxs and trip mileage by the TMF, the/total

direct costs per trip in each of the five constructive mile/length-
of-haul categories is—eomewhat- axre increased. The figurey are as
follows: for 25 constructive miles the cost changes from $102.906
to 6104206 $133.67, for 50 miles it changes from $144/588 to
43188 $191.70, foxr 75 miles it changes from $184.7%4 to
188664 5247.65, for 100 miles it changes from $228.609 to
£230-+809 $304.52: and for 200 miles it changes frghm $385.300 to
-6-3-9-5-74-0-§52§25. These and subseduen al lataonse are shown in
In Table 4 of Exhibit 13 Alegre th¢n makes two
adjustments to these figures. The first is/an adjustment fox
indirect expenses, which Alegre calculatef to be 16.64 percent of
total expenses. The second is 0.35 pergent for *"other" expenses.
When we make these adjustments to the gxpense figures above and

..then divide the results by 53,565 (AJegre’s uncontested average

shipment weight) a total cost per lJ0 pounds can be derived. Those
costs arxe -60+234 $0.250 for 25 mills, 5633 $0.358 for 50 miles,

0424 $0.462 for 75 miles, $0~-539- $0.569 for 100 miles, and 60885

$0.984 for 200 miles. The resudting ratios of cost to revenue at
Alegre’s proposed rates are -$44784y—P6wiir—Sdarbty—I-5%ant—1-02v7
01.0% 03.7%, 103.2%, 104 .4% and 113.6% respectively.




SO PUL O~ Wik h—aEO—ir—dhieputor With expenges this close to
costs, the accuracy ¢f these inputs increasgs in significance.
Understated fuel costs, for example, could adversely affect these
ratios. We find Alegre’s fuel costs queftionable for two reasens.
First, we agree with protestants that yphere ought to be some
- documentation of the cost of the 15% 4f fuel Alegre .purchases on ..
the road rather than in bulk. Perhaps the costs do not differ,
though it seems unlikely that a cafrier would bother with bulk
purchases if there were no econoplic advantage in doing so. In any
case, there is no data in this fecord about the cost of that
substantial amount of fuel. Fecond, we believe that Alegre’s
combining averaged figures ffr miles per gallon per piece of K
equipment rather than dividing total fleet gallons of fuel by total
fleet miles also understayes costs per mile by overstating miles .
per gallen, and ultimatedy undexstates running cost per mile.
Farochermorer flays testified that the Alegre expense
figures shown in Tablg 5 of Exhibit 2, while mostly reflecting
cement equipment (he/quessed about 50%) also include some dump
truck equipment. That fact could alter the percentage of
"indirect" or "other" expenses, thereby further altering the
operating ratiosy/ -Pmdr—fintidyr—it—io—tikely-—that—our
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For all of these reasons we conclugb that Alegre has
failed to demonstrate that its proposed ratds are compensatory, and
we will deny its application.

C. Comments

Applicant Alegre filed a motjon to strike the reply
comments to the ALJ’s Proposed Decisign of Pprotestant Foothill
Bulk Transport, Inc¢., which was six fpages long, on the ground that
it violates the five-page maximum get out in Rule 77.5 of our Rules
of Practice and Procedure. By letter dated April 1, 1989, Foothill
responded to- Alegre’s motion, ipvoking Rule 87 and requesting that
the Commission liberally constyfue Rule 77.5, on the basis that
Foothill’s technical viclaticf of the Rule was inadvertent and
easlly remedied. Nonethelegh, we grant Alegre’s motion to the
extent that we have ignored the sixth page of Foothill’s reply in
our review. However, singe the substance of Foothill‘’s arquments
is found in the first fife pages of the reply, this result has
enabled us to consider All of Foothill’s arguments. We have
otherwise carefully r¢viewed all the comments and reply comments
filed by the parties _

Alegre cgfrectly points out ## arithmetic errorg made by
theAIlJ J a1 *..-'-;'. '.I‘ ot rve ] ..’- = . '.!'--.-5 -_.

which:reduirgo-c-anges-infgmnumber of subsequent calculations. We
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have made those c¢hanges in the text of the discussgion, abovel -Fhe-
None of these changes, however, -aso—gtight—and-do-not alteft the
conclusions we reached as a result of those calculationy. The
parties also point out what appears to be a requirement in the
ALJ’s decision that a profit margin be shown. We hade clarified
this decision with respect to that issue. We have/added Appendices

and- B to the decisio o show our analvsis of ¥he ste Lle data
en_the recoxd, and to axlf he res ANg _COFT _CO ations. In
all othex respects, we have herein adopted the deciaion of the ALJ.
Pindi £ Fact

l. By its adoption of General QOrdey (GO) 150-A this
Commigsion has interpreted Public Utilities Code (PU) Sections
452.1 and 452.2 to require the inclusifn of stem miles in
calculating costs for the purpoée of /festablishing less than maximum
rates for cement carriers.

2. The data provided by Magplicant Alegre is sufficient to.
determine the effect of including the cost of stem miles in
establishing its cost of cemeny operations.

3. Alegre proposes to ALreat leased equipment as if it were
owned, while protestants urge that actual lease payments be
included as expenses.

4. Both Alegre ang/ protestants propose using a factor for
converting from actual ¥o constructive miles which differs from the
1.07 factox which this/Commission has commonly used in recent
times.

6+ 5. The Accuracy of Alegre’s ¢ost to revenue ratios could

be adversely affected by understated fuel costs, inappropriate
allocation of Indirect or "other" expenses, or the insppropriate

, calculationoo total houxrs per trip. The accuracy -of Alegre’s
~determinatigh of each of these items cannot be verified by*the

xecord bef- e the Commission.




8+ 6. Neme-All of the cost to revenue ratios at AYegre’s
proposed rates, using its data, but accounting for stey costs -and-

Shows—coste-—which are more than 100% of—rovenuos.

9w 1. Alegre filed a motion to dismiss the/reply comments
submitted by Foothill.
Conclusions of Law

1. The cost of stem miles is included/in the calculation of
a "fully compensatory [rate] based solely dson the cost of
ttansportation from origin to destinatioy/ and return and the
projected revenue to be derived from the regquested rate* as that
phrase is used in Section 452.1. t///

2. It is appropriate to treat leased equipment as L{f it were

The arguments of :?A,parties regarding appropriate
constructive mileage factors are not persuasive. We will retain

S~ 4. Alegre’s/application for authority to establish cement
rates at less than the maximum reasonable rate does not meet the
requirements of PU/Sections 452, 452.1, and 452.2 in that it does
not show that th¢ proposed rates are fully compensatory. It should
therefore be defied. '

% 5. egre’s motion to dismiss the reply comments ,
‘submitted'by.roothill should be granted to the extent that no more
than five ges. of text should be considered.
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QRDER

IT IS ORDERED that: |
1. The application of Frank C. Alegre Trucking, Inc/ for

authority to establish cement rates less than the maximupl rate is
denied.

2. -MogroLs- Applicant’s motion to dismiss the feply brief of
Foothill is granted to the extent that only the fipét five pages
have been considered herein.

This ordexr becomes effective 30 days from today.

Dated ____£E5121i1383___, at San Frphcisco, California.

o

G. MITCHELL WILK
President
FREDERICK R. DUDA
STANLEY W. HULETT
. JOHN B. OBANIAN
Commissioners

Commissioner Patricia Eckert
present but not participating




