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(Foxr appearances see Decisiens 86-08-030 and 87-05-036.)
JNTERIM_ORINION

This consolidated proceeding is heing conducted for the
purpose of considering metheds and procedures through which
effective dump truck minimum rate policy can be established,
administered, and tested in practice.

This decision will consider two related matters in this
proceeding: the propesed interim rate increase for dump truck
minimum rates, and the proposals for expedited procedures for
securing authority to deviate from established minimum rates for
the dump truck transportation. We have consolidated these matters
for decision because they represent a unified solution to the

- problems now faced by the industry and its consumers. The rate
increase will address the concerns of many carriers regarding the

.
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adequacy of the minimum rates while we complete our task of
updating those rates. An improved deviation process will address
the concerns of some carxriers and many shippers regarding the need
to meet competitive market conditions and to permit deviations to
be granted expeditiously.

I. INTERIM RATE INCREASE

On March 9, 1988, California Dump Truck Owners
Association/California Carriers Association (CDTOA/CCA) filed its
Motien For An Interim Decision Granting Rate Increases In The Dump
Truck Minimum Rate Tariffs To Reflect The Increased Cost Of Doing
Business (the motion).

Background

By Decision (D.) 86-08~030 dated August 6, 1986, we
adopted cost methodologies for cost gathering and ratemaking
purposes, except for those commodities described in Items 40, 50,
and 60 of Minimum Rate Tariff (MRT) 7=-A. The adopted methedologies
are tO be used, in other words, in connection with cost gathering
and ratemaking of construction related commodities named in Item 30
of MRT 7-A, for which rates are named in MRTs 7-A, 17-3, and 20.
(MRT 7-A names -statewide hourly and distance rates, as well as
certain zone rates; MRT l7-A names zone rates in southern
California; and MRT 20 names zone rates and certain distance rates
in the San Francisco Bay Area.)

By its motion CDTOA/CCA sought 5% interim increases in
all hourly, distance, and zone rates in MRT 7-A, and in all zone
and distance rates in MRYTs 17-A and 20. They latexr amended their
motion and now request increases only in those rates in the three
MRTs which apply to the transportation of construction related
commodities described‘in;itpm 30 of MRT 7-A.
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Protests to the proposed increases were filed by Yuba
Trucking, Inc. (Yuba), by Californians For Safe & Competitive Dump
Truck Transportation/Syar Industries, Inc. (CSCOTT/Syar), and by
the Commission’s Transportation Division staff (staff). Evidence
on the proposed increases was heard before Administrative Law Judge
(ALJ) John Lemke in San Francisco on July &, 1988 after which the
matter was submitted.

The petitioners assert generally as follows in their
written motion:

1. The Commission is statutorily obliged to keep its minimum
rate program currxent. In Minimum Rate Taxiff No. 7 (1965) 65 CrUC
167, 172, the Commission stated, in discussing its duty to regulate
the rates of dump truck carrxiers, "It is incumbent upon the
Commission, therefore, to keep its minimum rate program responsive
to current transportation conditions.”™ The current rates are not
responsive to current transportation conditions; some upward
adjustment is needed to offset increased costs of doing business.

2. Current rates result in a large number of carxriers
providing dump truck transportation at unprofitable levels.

While under current ratemaking methodology rates are
designed to return an 8% profit, the results of a survey show that
a large majority of carriers are operating at break-even or
unprofitable levels (Exhibits 78 and 79). For example, in 12 Bay
Area counties, 32.6% of the carxiers report profitable operations,
17.4% report break-even operations, and 46.3% report unprofitable
operations. 56% of carriers in southern California and 63.2% of
carriers in the remainder of the state are operating at the break-
even point, or are losing money in performing dump truck services.

3. Exhibits of recorxd are the principal souxce of evidence
relied wpon for the requested increases. Exhibits 54, 55, 56, and
537, Revised Exhibits 59, 83, 84, and 92, and related testimeny,
provide this evidence. D.86-08~030 adopted‘cost;methodologies to
be used in OSH 325 for cost gathering and ratemaking purposes for

.
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construction related commodities. The staff has used these
methodologies in gathering costs contained in some of the above-
mentioned exhibits. While the staff has designated its cost data
as "preliminary" data, pending the results of the en banc hearings
conducted by the Commission regarding the requlatory policies %o be
pursued in connection with the trucking industry, nevertheless, the
evidence contained in these exhibits is the best and most current
evidence of dump truck carrier costs available. Further, no other
cost evidence is contemplated for presentation and no new studies
are in progress. Therefore, the Commission should use this most
current information as the basis for maintaining rates in the three
MRTs at currently reasonable levels.

4. Exhibits 83 and 84 demonstrate the need for and justify
the sought increases. Except for a 1986 increase of less than 3%,
dump truck rates have not been increased since the decision in
Petitions 328, et al. in Case (C.) 5437. Increases are warranted
based on a comparison of Petition 328 costs with those contained in
Exhibits 83 and 84. Indicated increases range from 6% to 34% in
connection with hourly rates named in MRT 7-A, even before the
introduction of Exhibit 92, which corrected historical vehicle
costs by-increaéing the cost of a 2~axle tractor by approximately
$4,000. Exhibit data pertaining to MRTs 1l7-A and 20 also indicate
the need for larger increases than the proposed 5%.

CDTOA/CCA originally believed the labor cost data
contained in revised Exhibits 59 and 60 to be adequate and
representative for use in establishing labor cost levels to premise
interim adjustments in the rates in MRTs 7-A, 17-A, and 20.
(However, during the hearing on July 6 their witness, James
Martens, stated that in preparing Exhibit 94, which is an update of
earlier cost presentations, the labor cost from Petition 328 is
being used because ¢of the uncertainty surrounding Exhibits 59 and
60, due to the appeal by the Center For Public Interest Law from a
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ruling of the ALJ denying its motion to exclude data based on a
" labor cost survey conducted by the staff.)

CDTOA/CCA assert that it is in the area of fixed costs,
i.e., vehicle, tax and license, and insurance that the greatest
increases have occurred. For example, vehicle historical costs are
up by 40% due to the inclusion in Exhibit 92 of the costs of 1985,
1986, and 1987 vehicles. In 1986 dump truck carriers received an
increase of between 2% and 3% to recover increased costs of
insurance premiums; but the increase was based on a premium of
approximately $6,000, while curxent premiums averxage $9,873.

With respect to running costs, which include costs for
fuel, oil, tire, and repair and maintenance expenses, CDTOA/CCA are
willing to accept the staff developed figure of 10.8 cents per
mile, shown in Exhibit 54, except that they believe the fuel cost
to be used should be the most ¢urrent price developed from the 521
Report.

The petitionexs state that Exhibit 92, containing updated
vehicle historical costs, is the most cuxrrent and accurate
information for the deterxmination of fixed costs, including
calculations for investment, depreciation, taxes and licenses, and
insurance. They urge the use of Exhibit 92 information for
purposes of this motion.

~ The motion was filed March 9, 1988 and was served on all
parties of record. On May 20, 1988, the ALJ issued a ruling to all
appearances in this consolidated proceeding stating that hearings
on the motion would be conducted in San Francisco during the week
of July 5. In addition to the protests filed by Yuba, CSCDTT/Syar,
and the staff, the increases were opposed by the Associated Goneral
Contractors of California and by California Asphalt Pavement
Association. The motion was supported by California Trucking
Association. o _ o L

In justification of its motion, CDTOA/CCA state that
there is precedent for this method of seeking rate adjustmen:s
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found in the Commission‘’s reregulation proceeding involving used
household goods (C.5330, OSH 100). There, in circumstances very
similar to those occurring in this proceeding, a need for rate
increases was indicated. The carrier association requested intexim
increases of 10% and 15%, while the staff recommended increases of
5% and 10%. In D.86~04-062 the Commission found that increases in
operating costs, including insurance premiums, histoxrical vehicle
costs, etc. had increased to the extent that increases in rates
ware necessary to provide just and reasonable rates for the
transportation of used househeld goods until a complete record
could be developed.

CSCDTT/Syar in their protest assert that the motion is
beyond the scope of issues contemplated by this proceeding, since
OSH 325 was issued for the purpose of considering methods and
procedures through which more effective dump truck minimum rate
policy could be established and tested in practice. Further, these
protestants maintain that Petition 329, et al. of the Ad Hoc
Committee in this consolidated proceeding was to consider issues
such as tariff simplification, cost and rate gathering
methodologies, deviation procedures, etc.; that nothing in the 0SH
or petitions suggests that a rate increase request should be
considered in this proceeding. These protestants also argue that
the proposed rate increases are based upon unreliable, outdated,
and misleading cost information, would be premature, are based on
speculative, unsupported hearsay evidence, and would have a
substantial adverse Iimpact upon their interests. They requested
that the motion be dismissed, or, alternatively, be set for
hearing.

Yuba als¢ insists that the increases are beyond the scope
cf OSH 325, and that a rate increase is inappropriate at this time
since the cost gathering methodologies are the subdect of petitions
for modification. Yuba alsoc maintains, inter alia, that the cost
evidence admitted thus far is preliminary, not final; further, that

*
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the request for increases violates the Commission’s Rules of
Practice and Procedure since no rule allows a motion for a rate
increase.

Staff emphasizes that its labor cost survey has been
performed for the limited purpose of establishing territorial
boundaries, and not for ratemaking purposes. Staff notes that
while rates have been increased by only 2%-=3% over the last three
years, increases in excess of 25% have been ordered in the three
MRYTs naming rates foxr transportation performed in dump Truck
equipment since 1579, Staff contends that since the petitioners
have not established an emergency need for an interim decision
granting an increase, and have received rxate increases in excess of
25% since 1979, the motion should be denied.

The ALJ informed the parties that he would take official
notice of recent information relating to operating ratios contained
in the annual reports of dump truck carriers.

During the evidentiary hearing conducted on July 6, 1988,
the witness for CDTOA/CCA, James Martens, sponsored Exhibit 94, an
update of cosgsts in all categories necessary to calculate increases .
in total costs for transportation performed under MRT 7=-A. Similar
cost developments are contained in Exhibits 95 and 96, which
contain costs for transportation performed under MRTs 17-A and 20,
respectively.

In Exhibit 94 Martens has used revenue hours adopted in
D.86=08=-030 for developing equipment fixed costs, which represents
a reduction of 100 hours per year for all vehicles from the annual
use hours formerly used. The historical vehicle costs were taken
from Exhibit 92, developed by the staff, which includes costs '
through 1987. Running costs are those contained in Exhibit 55 in
this proceeding. ‘

Martens calculated total costs at 100 operating ratio .
(O.R.) for the various regions described im MRT 7-A, and cdmpared
those costs with those premising the increases ordered. in the

4
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Petition 328 prcceeding; The comparisons shown in Exhibit 94
indicate that costs at 100 O0.R. have increased as follows:

S. F. Bay Area Region =~ 6.4% to 17.3%

Northern Region -~ 8.4% to 22.3%

Southern Region - 5.7% to 17.6%

. San Diego Region - 6.7% to 16.2%
Increases in hourly rates in MRT 7-A based upon the same cost
developments but calculated at O.R. 92 would range from 6.90% to
19.9% in the Northern Region, and 3.5% to 18.4% in the Southern
Region.

Costs developed for transportation performed undexr MRT
17-A by the petitioners using the same methodology employed in the
development of those for MRT 7-A indicate increases are warranted
in rates for the transportation of rock, sand and gravel for sample
- hauls of 5, 25, and S0 miles ranging from 11.9% to 16.0%; for the
transportation of asphaltic concrete increases range from 17.8% to
18.2%; and for asphalt the increases amount to about 8.7%. For the
hauling under MRT 20 increases so measured range from 16.2% to
20.3%.

Increases in the historical cost for 2-axle and 3-axle
units have significantly exceeded those for S5-axle units; hence,
costs developed for the 2-axle and 3-axle units are substantially
higher than those developed for S~axle units.

Martens testified that information set forth in other
exhibits shows that the industry appears to be losing money. He
was referring to the petitioners’ analysis contained in Exhibit 79,
which contains information derived from the demographic survey.

Martens testified that the Commission will soon ceasider
adoption of a streamlined deviation procedure; that if such
procedure is adopted, the rates to be deviated from should be as
current as possible, from the standpoint of being cost based. He
also asserted that within the CDTOA membership are the largest and
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smallest fleet owners of dump trucks in the state,.and the vast
majority of the membership is losing money.

Martens stated that while there have been decreases in
labor expense, as well as in the cost of maintenance and repairs,
the fixed costs underlying the rate structure, i.e., vehicle
histoxical and depreéiation costs, as well as insurance premiums
have risen so greatly that rate relief is required. He conceded
that if labor costs were to be reduced from the Petition 328 level,
the result would be to offset some Of the increases in fixed costs.
He furthex commented that, based upon the labor cost survey
performed by the staff (revised Exhibits 59 and 60) labor costs in
the Northern Califeornia Region have increased a little over the
levels used in Petition 328, while they have decreased slightly in
southern California and decreased about $5 per hour in the counties
in the San Francisco Bay Awxea. However, he emphasized that in
Petition 328 CDTOA proposed a substantially lesser increase than
the labor factor indicated for the Bay Area. Martens maintained
"We don’t think that a 5% increase today is going to be greater

than the total cost when it’s all put together six.months down the
road.* o )

In summary, petitioners used the labor cost from Petition
328 for purposes of their motion. All other expenses are those
developed thus far by the staff, which in turn are based upon the
methodologies adopted pursuant to D.§6-08-030 in this proceeding.
The Petition 328 labor cost levels were those measured early in
1985.
Discusszion

Many of the rates calculated by CDTOA/CCA indicate that
increases well into double digits arxe warranted, based upon the
cost methodology employed by the staff as well as petitioners.
Except for increases of 2.2% to 3.0% oxdered in April 1987 to
offset increased insurance premiums, the rates contained in the
threéginvqivedﬁunms have not been increased since November 1385.
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At that time rates in MRT 7-A were increased by varying amounts
ranging from 2% to 4% for hourly rates named in Item 390. Other
rates in MRT 7-A were increased by 4 percentage points, which
constituted increases close to 3% because the rates were then
already subject to surcharges of about 25% in many cases.
Increases in MRTs 17-A and 20 were increased by wvarying amounts
ranging from 2-1/2 to 5 percentage points, which also represented
lesser percentage increases because of the already applicable large
surcharge levels.

The request of 5% is conservative, in that it is based
upon. 1985 fuel costs of 86 cents per gallon. The fuel cost
measured by the staff in the most recent 521 Report is
approximately 94 cents. We are committed to maintaining minimum
rates at compensatory levels while this proceeding is in progress.
The cost data utilized by the petitioners is the most current
information available. We are now three years into this
investigation, and while there has been much progress in the way of
formulating cost methedologies, and many new rules have been
adopted, there is no definite end to the proceeding in sight at
this time. As the assigned ALJ was preparing his proposed
decision, hearings were scheduled for the receipt of evidence on
expedited deviation procedures. The petitioners argue that if we
are to adopt such procedures immediately, prior to completion of
the entire OSH 325 proceeding, it would be appropriate that rates
subject to deviation procedures be as current as possible.

The demographic study relied on by the petitioners
contains information which appears to corroborate the costs
contained in CDTOA/CCA‘s Exhibit 94. Question 5.9 of the
information request used in the demographic study is: “"After
paying all expenses of operation’ (including a reasonable salary for
the owner), is your present dump truck business very profitable
( ), profitable ( ), break-even ( ), or unprofitable ( )?" The
information requests were sent out in\Octobe:41987~to<dumpltrﬁck
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carriers earning $25,000 oxr more under the dump truck MRTS. It
shows that in the CDTOA/CCA proposed Central Coastal Territory, of
592 dump truck carriers 46.3% reported unprofitable operations,
17.40% were at break-even, 31.42% were profitable and 1.18% were
very profitable. In the Southern Territory, of 1,270 carriexs -
44.80% reported unprofitable operations, 12.13% reported break-even
oper&tions, 38.74% reported profitable operations and 2.05%
reported very profitable operations. OQf 535 carriers in the
Northern Territory, 48.60% reported unprofitable operations, 14.58%
reported break-even operations, 32.34% reported profitable
operations, and 1.31% reported very profitable operations. On a
statewide basis, 61.3% of the carriers either make no profit or are
unprofitable, with 46.6% reporting that they are unprofitable.

Exhibit 79 also contains information concerning hours
worked during the years 1984, 1985, and 1986. Based upon this
data, the number of hours worked in Central Coastal Territory in
taose years were, respectively, 1,595, 1,585 and 1,613; in Southern
Texritory, 1,567, 1,630 and 1,684; and in Northern Territory,
1,610, 1,614, and 1,614 for the three years. The data tends to
show that while the amount of work for the industry increased or at -
least held constant, nevertheless, based upon the results of the
profitability question discussed supra, as well as the data
contained in Exhibit 94, the industry as a whole has not been able
to earn the traditional profit of approximately 8% which has been
deemed by the Commission to be appropriate for this particular
segment of the transportation industry.

The operating ratio information which the ALJ informed
the parties he would take official notice of is stated below. It
i3 a weighted average of 37 representative carriers who have been
included in similar analyses in other proceedings invelving
requests for rate increases, e.g., £.5437, Petitions. 314 and 321.
In those cases, the operating results of 60 carriexrs were dnalyzed.'
-The annual repbrtS'for 1987 for all 60 of those same carriers are
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not available in our Auditing and Compliance Branch. The
representative data indicate a weighted average cost-rate
relationship of 97.8%, before allowances for interest and income
tax expenses. ' '
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We have never considered the development of ¢osts and
rates for any segment of the trucking industry to© be an exact
science. In order to formulate rates which are reasonable for
every carxier operating under a particular minimum rate tariff,
many judgment decisions must be made. In thiz subproceeding we
have four separate pieces of information which tend to support the
petiﬁioners’ rate proposal, at least in part. These are (1) their
Exhibit 94, which relies upon the 1985 labox cost factor combined
with current staff measured equipment costs, and would justify an
increase of 5% in all rates, even when using the old fuel cost of
87 cents per gallon; (2) the operating ratio data based upon the
results of operations of 37 representative dump truck carriers
during 1987; (3) the demographic data presented by CDTOA/CCA in
their Exhibit 79; and (4) the labor cost information contained in
Revised Exhibit 59. This last data, staff insists, should not be
used for ratemaking purposes. It was not gathered for that
purpeose; rather, staff intends to use these costs in its
recommendation concerning the establishment of territorial

descriptions. Neither is CDTOA/CCA using Exhibit 59 in its
cost/rate development. Howaver, for purposes of this request we
may exercise our ratemaking judgment by considering the data in
Exhibit 59 foxr the sole.purpése of ensuring that the Petition 328
labor costs used by the petitioners in assembling their total
costs, are "in the ballpark" with respect to currently experienced
labor costs.

Revised Exhibit 59 shows that 1987 labor costs paid in
the various counties are both over and under the Petition 328
levels. Similarly, the Petition 328 cost levels are averages of
labor costs experienced in various counties. In the circumstances
it is reasonable to use Petition 328 labor cost levels for interim
rate offsetting purposes. With respect to equipment f£ixed and
runﬁing,Ainau:ance, gross revenue, and indirect expenses., the costs
contained in the staff exhibits may also be used for interim
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ratemaking. If we were to grant the motion as proposed and
amended, there would likely be sufficient cushion in the
conservative total cost development of petitioners so that ne such
rate increase would be more than justified because of reduced labor
cost measured in some counties as shown in Revised Exhibit 59.
This is partly because ¢f the use by the petitioners of the fuel
cost of 86 cents, rather than the later 94 cents cost level
contained in the last 521 Fuel Report. However, for the sake of
those instances where such reduced labor ¢osts may result in lower
total costs than might be offset by the other cost increases, we
will feel more comfortable, acting on this interim request, in
granting an increase of 4 percentage points rather than the full
amount requested. This will result in a theorxetical industrywide
cost-rate relationship of approximately 94%, based upon the 1587
operating results of the 37 representative carriers shown above.

We will place the industry on notice that when rates are
ultimately developed for efficient dump truck carriers the
Commission may decide to base such rates on costs other than the
industry average costs traditionally used for ratemaking purposes.
If s¢, such rates may be, at least in some instances, lower than
industry averaée cost based rates.

Protestants object to the method of notice of the request
for rate increases. Notice of f£iling of the motion appeared in the
Commission’s Daily Transportation Calendar of March 16, 1988. The
"ALJ’s ruling of May 20 contained notice of the evidentiary hearing
to be held on the motion. All appearances and parties had
sufficient notice and opportunity to prepare responzes to the
motion and to present evidence in opposition thereto at the hearing
held on July 6. A similar procedure was observed in connection
with an interim increase requést in our proceeding on used
household goods (C.5330, OSH 100). In the circumstances, we f£ind
~ that the parties have had ample notice and opportunity to oppose
the increase requests. o |
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II. MINIMUM RATE DEVIATION PROCEDURES

Rackaxound
Public Utilities (PU) Code § 3666 provides that upon a

finding by the Commission that a proposed rate is reasonable, dump
truck carriers may perform transportation at a rate Jlower than the
established minimum rate. Resolution TS5-682 sets forth the
procedure for f£iling deviation requests. It requires generxally
that such rates cover a carrier’s fully allocated costs. Initial
applications are reviewed by the Transportation Division (TD)
staff and an ‘administrative law judge (ALJ) prior to their approval
by the Commission. The time between £iling and granting such
initial requests can take three months or more, depending on how
complete the justification is when filed, and on whethexr public
hearing is required pecause of protest. Applications for renewals
of deviations are handled much faster under the Special Deviation
Docket procedure. :

Decision (D.) 85-04-095, which initiated Qrder Setting
Hearing 325, et al. directed that hearings should be held to
, consider developing a "procedure under which an individual dump
truck carrier can be zeadily permitted to charge less than the
established minimum rate level when actual circumstances warrant
such action." ‘

Six days of public hearing were held during August 1988
in San Francisco. This phase of the consolidated proceeding was
subnmitted upon the filing of briefs November 7, 1988.
Recommendations were received from TD staff, Yuba Trucking (Yuba),
California Dump Truck Owners Association/California Carxrier
Association (CDTOA/CCA), and by the Coalition For Safe, Sensible
and Nondiscriminatory Dump Truck Rates (Coalition). Edch‘proposal-
is discussed as follows: ‘ '
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IR Staff
TD staff asserts that dump trucking is characterized by

abruptly changing seasonal and ¢yclical patterns peculiar to the
construction industry. It believes that if carrxiers had the
opportunity to establish less~than-minimum rates on the basis of
their short run marginal (variable) costs, they might be able to
gain additional business during slow times when their equipm~nt and
drivers would normally remain idle. Also, TD staff maintains that
carriers would be able to seek loads for trucks that would
otherwise be traveling empty to ox from a point of pickup or
delivery. TD staff maintains it has the experience to process rate
filings of this type; that if deviation requests were reviewed by
™D staff rather than handled as formal matters, rate deviations
could become effective more quickly.

D staff propoées establishing an expedited two=tier
deviation procedure that would offer a choice to applicants of
making either a full cost or a variable cost showing. Either
showing would be processed by the TD staff, and would become
involved in a formal process only if a valid protest were received.

Full Cost Procedure

This procedure is similar to the existing procedure.
Three major differences are: (1) the applicant will not be
required to make a showing of special circumstances; (2) the
proposed rate, if uncontested, automatically becomes effective
30 days after notice of the filing is published in the Daily
Transportation Calendar (DTC); and (3) the Special Deviation Docket
procedure now used in connection with renewals will no longer be
required, because renewals will also be processed under the
informal procedure. Renewal applications will be listed on the DTC
and processed in the same manner as initial applications. The full
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cost procedure will, as at present, require a showing that the
proposed rate will produce a reasonable profit over the carrier’s
fully allocated costs.

Vazxiasble (Maxaqinal) Cost Procedure

This procedure allows profitable ¢arriers or carriers who
possess sufficient working capital to quickly establish rates with
certain shippers at or above the carriexr’s variable cost of
providing the sexvice. There are restrictions on who can engage in
Variable Cost Deviatiéns, and on the length of time (six months)
such deviations can be in effect without a new filing by the
carrier. Variable costs are listed in the TD staff proposal, and
include the following elements: dxiver laboxr, fuel/oil,
maintenance and repair, gross revenue expenses, and "other*
variable costs. If an input is used specifically for the job in
question, and would not be used or paid for otherwise, the input is
considered variable under the TD staff proposal.

Carriers must submit a showing that they are either
profitable, or, in the case of new carriers, have working capital
to cover any loss that could result from using the variable cost
rate. A balance sheet and income statement for the most recent
year will be submitted for analysis.

The applicant would also furnish a simple cost analysis
proving that the proposéd rate is at least 105% of its variabdle
costs, accompanied by a statement under penalty of perjury
confirming the accuracy of the analysis. The carrier and shipper
must sign an agreement describing the transportation and proposed
rate, and stating that the shipper has examined the carrier’s cost
data and accepts it. The :shipper commits to pay and the carrier to
collect any difference between the deviated rate and the minimum
rate if, by formal order, the Commission determines that the
deviated rate will not cover 105% of the carrier’s variable costs
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incurred in the performance of the service. Amounts thus collected
will be considered undercharges and paid to the Commission as a
fine by the carrier.

Subhaulers engaged by prime carriers to provide
transportation under the deviated rate must submit to the prime
carxier a simple cost analysis proving that the compensation
received from the deviated rate is at least 105% of the subhauler’s
variable costs incurred under the subject transportation.
Subhaulers would also be required to submit a copy of their most
recent Internal Revenue Service (IRS) Forms 1065, 1120, 1120-A or
1040, Schedule C, to prove that the subhauler’s overall operations
are profitable. New subhaulers would submit a balance sheet,
working capital worksheet and a projected profit and loss
statement. Subhaulers thus engaged must be paid not less than 95%
of the deviated rate, 75% when they provide tractor (pullxng
service) only.

Carriers filing variable cost deviations must submit new
applications every six months to continue using the rate, i.e. no
renewal process would be available in ¢connection with variable cost
filings.

TD staff recommends that both procedures be adopted, and
that Resolution TS~682 and Rule 42 series of the Commission’s Rules
of Practice and Procedure be amended as necessary to implement the
. procedures. TD staff has furnished both Full Cost and Variable
Cost deviation application forms to be used in connection with its
proposal. 7TD staff urges that the procedures be implemented as
soon as possible, maintaining that downward pricing flexibility is
needed and should be made available for use by carriers and
shippers at the earliest possible date.

Yuba

' Yuba‘’s proposal, set forth in its Proposal For A
Streamlined Rate Deviation Procedure (Exh;bit 98), has ‘the virtue
of simplicity. It recommends that a carrier seeking to assess less
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than an established minimum rate be allowed to file an application
showing (A) the carrxier’s safety program and overall safety record,
(B) its overall financial condition, indicated primarily by the
information contained in the carzier’s current balance sheet, and
(C) specific information set forth in the application relating to
the transportation to be perxrformed, the present and proposed rates,
etc. The proposed rate would have to be at least 80% of the
established minimum rate. This is because, Yuba alleges, variable
costs associated with the dump trucking industry, plus insurance
costs, typically are about 80% of total costs. The breakdown of
these costs, as contained in Yuba’s proposal, is as follows:
Labor, 40%; Fuel/Oil, 15.0%; Repairs & Maintenance, 12.5%; Tires,
05.0%; Insurance, 07.5%.
Yuba also alleges that if its procedure were adopted

the administrative lag time and the filing costs now faced by
carriers seeking deviations would be materially reduced. Since the
construction hauling jobs Yuba secures each tend to produce less
than $100,000 in annual revenues, it believes that a deviation
procedure that minimizes the costs associated with obtaining
authority to charge less than minimums is particularly desirable.
Such a procedure makes it cost effective for Yuba and many other
carriers to participate in reduced rate hauling, in Yuba’s opinion.

Upon finding that the carrier’s financial condition and
safety record are satisfactory, & proposed rate that is no less
than 80% of the established minimum rate would be approved undexr
Yuba’s proposal.
CRIOA/CCA

. The CDTOA/CCA proposal is set forth in Revised
Exhibit 100. It consists of a proposed general ordexr (GO)
governing rate deviation procedures. The proposal contains two
procedures. The first is contained in Rule 5 of the proposed GO,
and‘:elates-to'those'ai;uations where dump txuck carxriers desire to
assess less than established minimum rates on a cost justified
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basis. A showing must be made of circumstances or ¢onditions
invelved in the subject transportation, not present in usual or
ordinary circumstances, which allow cost savings. Examples ¢f such
conditions include:

Equipment use factors greater than those

underlying the minimum rates;

Use of lightweight equipment allowing
allowing greater than average loads;

Favorable loading/unloading circumstances;
_More fuel-efficient power equipment;

Greater volume of traffic and scheduling
opportunity, resulting in less
adnminigtrative supervision.

Applications for such reductions must show that revenue
generated from proposed rates is sufficient to contribute to a
carrier’s profitability. Applications must also include a
favorable current California Highway Patrol Terminal Evaluation
Report, and a certification that the applicant and subhaulers are
in compliance with all safety regqulations applicable to their
operations. Applications meeting specified requirements would be
deemed reasonable and become effective 30 days after Calendar
publication date, unless protested. Renewals of rate deviations
would require the same xevenue and cost data evidence required in
the initial application.

The Rule 5 applications would apply to the transportation
of all commedities transported under rates in Minimum Rate Tariffs
(MRTS) 7-A, 17-A, and 20.

The second CDTOA/CCA proposal is set forth in Rule 6 of the |
proposed GO. It relates to deviations for the transportation only
of construction commodities, defined as those listed in Item 30 of
MRT 7-A, Item 60 of MRT 20, and Items 60, 65, 70, and 75 of MRT 17-
A.  This second proposal would apply in connection with the
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transportation of these commodities to or from a construction
project. "Construction Prodect” is defined as follows:

"A project involving the transportation of
construction commodities in bulk in dump truck
equipment and where the differential between
the established minimum distance or zone xates
for the invelved transportation and the
proposed less than than the established minimum
rate for application to distance or zone rated
shipments will produce projected transportation
cost savings totaling $10,000 or more for the
shipper (debtor)."

CDTOA/CCA’s purpose in conmnection with Rule 6 deviations is

contained in Rule 6.2, and states in part:

"“The rationale for Rule 6 deviation procedures
is 2 binding transportation contract bhetween
the dump truck carrxier and the shipper
(debtor), the payment and performance of which
is guaranteed by the posting ¢f a bond by the
shipper (debtox). Rule 6 deviations from
established rates in the dump truck minimum
rate tariffs are to be supported by a detailed
. demonstration of performance factors by the
shipper and/or carrier which are more efficient

than those which have been used by the

Commission in establishing dump truck minimum

rates for construction commodities.”

Several performance factors underlying current dump truck
minimum rates are listed in Appendix B to the proposed GO. These
include revenue hours, loading/unloading times, average loads,
equipment hours per round trip, etc.

Paragraph D of Rule 6.3 ¢of this propeosal requires that at
the time of filing of the application for use of the less than
established minimum rate, a bond must be furnished by the shipper.
The bond would guarantee payment to the carrier and any subhaulezrs
used in the subject transportation of the full minimum rates,
should the performance factors and efficiency standards set forth
in'the'application‘not bg-achieved, on average, during the
performance of the transportation. o '
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There are a number of restrictions, and more than a few
procedures which must be followed in connection with the CDTOA/CCA
Rule 6 proposal. For example, Rule 6 deviations apply only on the
transportation of construction commodities, to or from construction
projects. They would not be allowed on the transportation of the
Item 40, 50 or 60 commodities named in MRT 7-A, nor on interplant
hauling. Nor would they be allowed on hourly rate transportation.
A filing fee of $500 would be required. Known subhaulers must co-
sign the application; those added to the project later would also
have to enroll in the deviation process. If carriers, including
subhaulers, are not paid promptly in accordance with Item 130 of
MRT 7~A, the deviation authority would be canceled. Complete
documentation must be kept for each unit of equipment, showing the
computation of productivity factors and efficiencies, summarized
daily. This information must be accumulated and summarized in a
monthly report to the Commission. '

The required bond would not be cancellable until 120 days
after completion of the construction project transportation, and
not until the results achieved under the transportation had been
audited by the Commission’s TD staff and found to be consistent
with the performance factors underlying the authorized rate. If
the audit reveals that those performance factors were not attained,
the carrier would be reduired to collect all "undercharges” in
accordance with PU Code § 3800, pay this amount to the Commission,
perhaps pay a penalty to the Commission in addition, and be barred
from performing Rule 6 type deviations for one year.

The propesed GO contains a provision that the Commission
would have to assign sufficient personnel to rxeview, analyze,
monitoxr and audit Rule 6 deviations, and increase the amount to be
paid inte the Transportatmon Rate Fund by dump truckers to pay for

this additionnl requlation.
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California Trucking Assoc¢iation (CTA) indicated its
support of the CDTOA/CCA proposal for an interim period of two
years subject to review at the expiration of that perioed.
CDTOA/CCA have no objection to adoption of their propesal,
contained in Revised Exhibit 100, for an interim two-year period.

Coalition

The Coalition’s proposal is the easiest to state of the
four proposals. It recommends simply that Resolution TS~682 be
modified, by providing that if no protest is filed to a sought
deviation, and neither the Commission’s TD staff nor an assigned
ALJ has any objection to its authorization, the ALJ shall within
20 days after expiration of the protest period prepare a proposed
deecision, which shall be considered by the Commission at its first
meeting thexeafter.

Riscussion

For several decades we have developed and maintained
minimum rates for the transportation of commodities in dump truck
equipment. Costs have been developed based upon industrywide,
average performance data. While many deviations have been
authorized for the interplant transpoertation of dump truck
commodities, few have been granted in connection with the
transportation of rock, sand and gravel when involved in
construction activity. Resolution T$S~-682 has xegquired that
deviations be based upon favorable circumstances attendant to the
transportation, such as a return load opportunity. Such
opportunities are seldom involved in construction activity. To the
extent that construction haulers such as Yuba may find it
infeasible to incur the present level of axpense assoc¢iated with
obtaining authority to charge less than minimums on much of their
traffic because of job size, present procedures further diminish
deviation opportunities in this area. '
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When rail freight transportation was subject to the
economic jurisdiction ¢f this Commission, prioxr to its deregulation
by federal decree in 1980 (Staggers Act, PL 96-448), rail rates
were often available and could be assessed by dump truckers under
the provisions of PU Code § 3663. However, such rail rate
opportunities are no longer available, leaving the minimum rates as
the going rates in mest circumstances. Greater downward pricing
flexibility is reguired to meet the needs of the industry. Such
pricing flexibility should allow the favorable c¢ircumstances
experienced by all dump truck carriers to be taken into.account by
the Commission when considering requests for deviations from the
rates contained in MRTs 7-A, l7-A, and 20.

The Yuba proposal is concise and simple. Qf all the
proposals advanced, it appears to offer the most pricing
flexibility in an expedited fashion. Because deviation applicants
would not be regquired to incur the expense of providing a complex
and detailed showing to obtain authority to engage in some degree
of downward pricing activity, Yuba’s propesal also helps to ensure
that no traffic a carriex has an economic desire to handle under
deviated rates would be generally barred from moving at less than
minimums because of excessive filing costs. Under the Yuba
proposal, even the smallest and most unsophisticated carrier would
likely find the procedures it need follow to obtain a deviation
manageable. Uniform access %o deviations would be maximized. The
proposal’s major flaw is that it may allow a degree of downward
pricing that is too great in the absence of a mechanism through
which we could review individual carrier costs and engage in more
carrier specific oversight.

Based on its own experience and on information from a
survey it pexformed, Yuba alleges that the variable costs plus
insurance costs incurred to operate a unit of dump truck,aquipment
that are typ;cally experienced in the industry amount to about. 80%
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of ‘total costs. As a result, it concludes that a proposed rate
that is no less than 80% of the established minimum xate can be
automatically considered reasonable. We agree that about 80% of
the minimum rate should generally cover the variable and insurance
costs of reasonably efficient carrier operations. We acknowledged
on page 5 of D.86-08-030 issued in this proceeding that the
variable and insurance costs upon which the dump truck minimum
rates are now based amount to about 85% of total costs. This fact,
together with the fact that the minimum zates contain an 8% profit
factor, should ensure that 80% of a minimum rate returns variable
and insurance costs to an efficient operator. Over the normal one
year duration that a deviation is authorized, however, we believe
that a carrier should be required to moxe fully cover its total
costs of performing a specific hauling Job. Our concern is that
80% of the minimum rate would fail to adequately cover the costs of
even an efficient carrier over the year long term of the deviation
if that carrier’s entire business was compr;sed of only the
deviated rate traffic.

If Yuba’s proposal were tied to a rate that was no less
than 90% of the established minimum, we would consider it a more
viable proposal. The existence of the 8% profit factor in the
minimum rate structure would then tend to ensure that a reasonably
efficient operator who used this procedure always covered nearly
its entire operating costs. In its comments to the ALJ’S proposed
daecision in this mattexr, even Yuba tacitly acknowledged the
propriety of a more restricted downward pricing window by
suggesting the substitution of a 90% minimum rate factor in
connection with its proposal as a potential alternative to its
original 80% recommendation. Today’s four percent increase in
minimum rates gives us further confidence that 90% of this new
level is substantially above variable cost.

o The Coalition’s proposal would. allow virtually no new
pricing flexibility beyond what exists today. Rather, it would
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perpetuate the present Resolution TS-682 requirements, but would
expedite the process in those cases where there are no protests.
Such a proposal dees not go far enough in today’s regulatory
climate.

The CDTOA/CCA proposals, supported by CTA, could be
granted quickly, and they provide a great deal of opportunity for
the introduction of individual carrier operating experience into
the industry pricing structure. The CDTOA/CCA Rule 5 proposal
would provide an expedited'method for achieving authority to
deviate, based upon a showing similar to the one presently required
under Resolution TS-682, and would allow such cost justified
requests to become effective 30 days after being calendared, if
unprotested. However, the CDTOA/CCA Rule 6 proposal, while
innovative, would impose a number of control and oversight
requirements which we do not believe are necessary in oxder to
inject the downward pricing flexibility desired. The complex and
paperwork intensive set of recommendations contained in the
proposed Rule 6, coupled with the increased Commission TD staffing
admittedly necessary to examine, monitor and audit such requests
and the performances realized thereunder, should be undertaken only
if there were no other viable method available for adoption.

The TD staff’s proposals, in the main, appear to offer a
greater degree of pricing flexibility than now exists under present
procedures. They do so with a minimum ¢of oversight. Staff’s rull
Cost Procedure would afford carriers and shippers the expedited
procedure we have desired. It would also allow caxrxiers the
opportunity to assess less than minimum rates based upon individual
operating experience, thereby achieving the departure from average
costs and rates which have heen the principal targets of critics of
minimum rate requlation. The TD staff proposal provides adequate
protection for the viability of the industry by requiring the
showing of profitability or working capital adequacy every six
months in order to initiate and continue Variable Cost deviations.
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The TD staff’s Variable Cost Procedure offers further
opportunity to carriers with the ability to achieve further savings
in situations described by the TD staff witness in his exhibit -
those where they might be able to gain additional business during
slow times when equipment and drivers are idle, or when carriers
may be traveling empty to or from a point of pickup or delivery.
However, we believe that the TD staff Variable Cost Procedure would
be more raasonable if amended to include the ¢ost for insurance, as
recommended by~Yuba in its proposal. Insurance ¢osts have often
been treated by cost experts as variable, rather than fixed costs,
_ as in those cases where insurance is paid as a percontage of gross
revenue, or on a mileage basis. These costs have been increasing
disproportionately to othex costs in recent years. They should be
included in variable cost presentations ¢f all carriers; otherwise,
carriers who do not incur such expenses as variable costs could
exclude them from their cost presentations, while those who do pay
for their insurance as a variable cost would have to include them.
These latter carriexrs could not compete on the same basis with the
f£irst group. This unfair result would best be resolved by
requiring the inclusion of insurance by all carriers wishing te use
the TD staff’s Variable Cost Procedure in bidding for
transportation. Insurance is an expense mandated by Commission
order. It is more reasonable in these circumstances to require
reimbursement for such expense when it is mandated.

None of the proposals except CDTOA/CCA’s contained
specific recommendations concerning labor expense. OQver the years
the Commission has authorized many rate deviations in dump truck
transportation, the labor portion of which has been based on the
actual labor cost experienced, rather than the cost underlying the
minimam rate. Use of actual labor cost experienced‘séems
lprefergblef given the nature of the prablem-that‘a minimam
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rate deviation addresses. Therefore, we will continue the existing
treatment of labor costs in cases handled under the new deviation
procedure.

We believe TD staff has the expertise to ¢heck-off
compliance with the relatively straightfoxward filing requirements
we adopt today for deviation requests. It has administered GO 147~
A, which underlies the existing general freight program, and, of
course, TD staff’s conclusions and actions in the course of
processing rate regquests undexr our new'p:ogram are subject to
challenge: a protestant, if his protest is not found by TD staff o
fit our adopted guidelines, may file a formal complaint concerning
the rates in issue, and an applicant in & similar position can
pursue formal processing ¢f his application (which will be referred
to an administrative law judge). In summary, this carefully
defined and prescribed delegation to TD staff entails its
processing requests by checking~-off compliance with clear
requirements, and a carrier or protestant who takes legitimate
issue with staff’s processing of a request may, as noted ahove,
pursue formal review with a complaint or application.

After consideration, we will adopt new dump truck
deviation procedures that combine what we believe to be the
desirable elements of the Yuba and the TD staff proposals. Under
oux adopted procedures, a carrier seeking to assess no less than
90% of the established minimum rate will be allowed to do so by
filing a simplified rate deviation application form similar to the
one contained in Appendix A to Yuba’s Exhibit 98. An applicant
will be required to submit evidence of its overall financial
conditién, a proper safety report, plus a certification that all
subhaulers arxe in compliance with applicable safety regulations.

‘A carrier seeking to assess less than 90% of the
established minimum rate will be required to comply with the
provisions of the TD staff’s proposal. We will require applicants
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to show that insurance costs, as well as other costs that are
¢clearly variable in nature, are covered under the Variable Cost
Procedure.

Both Yuba and CDTOA/CTA recommend that the dewviation
procedures we adopt require an applicant to submit a favorable
California Highway Patrol (CHP) report and to certify that all
subhaulers are in compliance with applicable safety regulations.
In his proposed decision adopting the deviation procedures propesed
by TD staff, the ALJ integrated these recommended safety procedures
into TD staff’s proposed procedures.

We éupport the principle that underlies the Yuba and
CDTOA/CCA proposed safety requirements. A review of the recoxd,
however, indicates little evidence on whether CHP can expeditiously
issue such reports. We note that Assembly Bill (AB) 2706 (15988)
requires the CHP to begin a program of inspecting all txucks
biennially. It appears unrealistic, given the burden of performing
its AB 2706 related tasks, to expect that the CHP could respond
expeditiously to requests for safety inspection reports beyond
those required by AB 2706.

7 We believe that the next best alternative to the
recommended requirements of Yuba and CDTOA/CCA is to require
deviation applicants to: 1) show they have applied for a CHP
Biennial Inspection of Terminals (BIT); 2) submit a Regquestor Code
numbexr assigned them by the Department of Motor Vehicles (DMV) to
evidence participation in that agency’s Pull Notice Program; and 3)
certify that any subhaulers used to perform transportation under
the proposed deviation have also paid the fees required to apply
for a CHP BIT inspection and are participating in the DMV’s Pull
Notice Program. In keeping with our working relationship with the
CHP, we will forward the names of deviation applicants to the CHF.
These requirements will provide the safety check that Yuba and
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CDTOA/CCA recommended. The complete detail of our adopted
procedures are contained in Appendixes A through D of this
decision.

We expect that these revised deviation procedures will
afford carriers new opportunities to pursue deviations, especially
for construction-related jobs. However, we will need to monitor
these revised procedures carefully to ensure that they have the
results we intend. A period of two years will be reasonable to
implement the changes and monitor their effect upon the industry
and its consumers. We will ordexr our Transportation Division to
produce a monltoring report assessing the first year’s experience
under these revised procedures. With this report, as well as other
communications we may receive from the industry and its consumers,
we will be able to make any needed revisions prior t¢ making the
new procedures permanent. In this regard, we will issue a further
decision during 1390. This schedule will permit needed changes to
be made hefore the experimental program expires in eaxrly 1991.

This is an interim decision. We think it is premature to
amend Resolution TS-682 and our Rules of Practice and Procedure,
and the Special Deviation Docket relating to deviations and
renewals from minimum rates. Therefore, under Rule 87, this
decision will temporarily supersede the provisions of Resolution
75~682, as well as those of Rule 42.1 and 42.2 (b) of our Rules of
Practice and Procedure, and the Special Deviation Docket, insofar
as they relate to transportation subject to MRTs 7-A, 17-A, and 20.
We supersede these procedures only because we could not otherwise
implement this new process for a two-year experimental period. We
believe that this is the minimum supersedure that is necessary %o
permit this. Applicants and potential protestants should note that
we are superseding only Rule 42.2 (b) while leaving Rule 42.2 (a)
in place for this purpose. Protests to applications for deviation
shall not be considered unless they satisfy the full requirements
©of Rule 42.2 (a). In addition to any othexr reasons:fpt‘filing a'l
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protest, we recognize that a protest may convey a competitivé
advantage to the protestant merely through the administrative delay
that may thereby be caused to an applicant. Should we detect a
pattern of protests that appear to be filed for this purpose and
that do not meet the regquirements of Rule 42.2 (a), we may consider
appropriate remedies eithexr through amendments to the Rules of
Practice and Procedure or through other means available to us.

Accordingly, we refer to Rule 87 of our Rules of Practice
and Procedure in finding that good cause exists to order the
deviations .fxrom our Rules described above for the purpose of
adopting this program during the two-year experimental pericd. At
oxr before the end of the experimental period contemplated by this
decision, consideration will be given to amendment of Resolution
TS-682, Rules 42.1 and 42.2 (b), and the Special Deviation Docket.

In accordance with PU Code § 311, the ALJ’s proposed
decision was mailed to appearances on November 10, 1988. Comments
were received from CDTOA/CCA, Yuda, AGC, T&T Trucking, Inc. (T&T),
and from the Coalition. We have reviewed and considered these
comments, and note again that those ¢of Yuba contain a ‘
recommendation that we adopt a deviation procedure substantially
similar to the one we are adopting by this decision. We also note
that the comments of T&T, and certain of the comments of AGC, are
particularly persuasive.

In the proposed decision, Appendix A, Subsection A,
Subsection (d) on Page A-2, Appendix B-7(b) on Page B-2, and
Appendix C~3(B) on Page C-2, Internal Revenue Service Income Tax
Forms 1065, 1120, 1120-A oxr 1040, Schedule C are to be filed with
the application if authority is sought utilizing subhaulers to
transport the involved commodity. T&T believes subhaulers will be
extremely xeluctant to provide their income tax returns for a
£iling which then becomes public record, considering such
inférmation.to~be confidential between the filing party and the
Internal Revenue Service. T&T believes the recommended deviation

)
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procedures in this respect to be of gquestionable legality, and
inhibitive to the effective implementation ¢f the procedure. It
uxges the elimination ¢f these tax forms should the ALJ’s proposed
decision be adopted.

As an alternative, T&T suggests that the Commission
consider protection ¢f subhauler interests through adoption of
“S0%" requirements as set forth in the CDTOA/CCA Exhibit 100
Revised deviation proposal (e.g. Rule 5.2-D), or a similar
ﬁrovision in GO 147-A, Rule 7.1(e). Under that requirement, if
subhaulexs are to be used to provide less than 50% of the actual
transportation under the proposed rate, no subhauler costs or
financial information need be submitted. Howevex, when subhaulers
are to be used to provide more than 50% of the transportation, then
subhauler costs must be submitted with the application. In T&T’s
view, this rule would provide adequate protection against abuse of
subhaulers and is far preferable to the required submission of
income tax returns.

Appendix A, Paragraph (b)6 on Page A-2, and Appendix C on
Page C=5 of the proposed decision requires that an involved shipper
enter into a written agreement with the applicant for a Variable
Cost Procedure deviation to evidence that it commits to pay - and
that applicant commits to collect - any difference between the
deviated rate and the minimum rate (undexcharges) if we determine
that the former will not cover 105% of applicants variable costs.
AGC believes that such a requirement will effectively preclude use
of this procedure. In AGC’s words: "No shipper would knowingly
expose himself to this potential liability." It recommends that
this requirement be eliminated.

 We concur with T&T’s concern about the confidentiality of
tax forms. We agree that adoption of the "50%" rule would be
adequate for purposes of this proceeding In lieu of the forms
referred to\above;.andkwould‘be‘consiétenz with our rules in the
general freight program. We also share AGC’s concern that the

’
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variable Cost Procedure be constructed in a way that will not
inappropriately prohibit its use. We recognize that the
carrier/shipper agreement could well have a chilling effect on
shipper willingness to use deviated rates, especially as the
meaning of the agreement 1s unclear. The agreement refexs to
undercharges that might be assessed should the deviated rate later
be found unreascnable by the Commission. However, a properly-
supported and duly“5ppxoved deviation will by definition be a
reasonable rate, and therefore not properly the subject of any
undercharges; by contrxast, the use by & carrier of a deviation fox
which the carrier did not have proper authority could lead to an
assessment of undercharges. We will not include the
carrier/shipper agreement in the Variable Cost Procedure. .

Our adopted Full Cost and Variable Cost Procedures
incorporate both T&T’s recommended “S0%“ rule and AGC’s
recommendation to eliminate the carrier/shipper agreement contained
in Appendixes A and C of the proposed decision.

Eindings of Fact

1. CDTOA/CCA have filed a motion for. an interim 5% increase
in rates in MRTs 7-A, 17-A, and 20 for commodities named in Item 30
of MRT 7~A.

2. The equipment costs contained in the various staff
exhibits, and the labor costs used in Petition 328, are the best
and most current evidence for measuring costs for dump truck
carriers.

3. Except for increases of 2.2% to 3.0% ordered in 1987,
rates named in MRTs 7-A, 17~2, and 20 have not been increased since
1985.

4. Since the last rate increases ordered in these MRTs, the
industry has experienced further increases in total costs. These
costs have been measured by CDTOA/CCA, and .indicate that increases
in rateg for the transportation of construction related commodities
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of 4 percentage points will allow the industry to earn revenues
which are reasonable and necessary.

5. The operating rati¢ and demographic information discussed
in the decision tends to confirm the need £foxr increases as measured
by the petitioners, although not necessarily in the same amounts
proposed. .

6. The £filing of petitioners’ motion, publication thereof in
the Daily Transportation Calendaxr, and the ALJ”s zuling of May 20
advising all parties of the July 6 hearing provide adequate notice.

7. PU Code § 3666 states: "If any highway carrier, othex
than a highway common carrier, desires to perform any
transportation or accessorial sexvice at a lesser rate than the
minimum established rates, the commission shall, upon £inding that
the proposed rate is reasonable, authorize the lesser rate for not
more than one year."

8. D.85-04-095, which initiated 0SH 325, et al. directed
that hearings should be held to c¢onsider developing a "procedure
under which an individual dump truck carrier can be readily
permitted to charge less than the established minimum rate level
when actual circumstances warrant such action.®

3. While many deviations have been authorized from minimum
rates in connection with the interplant transportation of
commodities in dump truck equipment, virtually none have been
authorized in connection with dump truck construction activity.
Furthermore, those deviations which have been authorized have often
not become effective until several months after £iling, even if
unprotested, because of the current administrative procedure.

10. Eighty percent of the minimum rate will generally cover
the variable and insurance costs of reasonably efficient carrier
operations. Thus, if Yuba’s proposal were tied to a rate not less
than 90% of the established minimum (allowing an 8%-pr6£it factor),
the resulting minimpm.ratevdeviation procedure would ensure that a
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reasonably efficient carrier using this procedure would be able to
cover its operating costs.

11. The procedures set forth in Appendixes A through D to
this decision will provide xreasonable, workable, expedited
procedures for processing initial and renewed requests for
deviations from xates in MRTs 7-A, 17-A, and 20.

12. The TD staff has the expertise to perform the check-off
compliance review of applications for authority to deviate from
minimum rates, in the manner set foxrth on Pages A-4, A~5 and A-6 of
Appendix A to this decision, after such applications are
calendared. This will provide an expeditious and reasonable
procedure for such requests.

13. The need to proceed with revisions to the Commission’s
procedures for authorizing deviations from minimum rates for dump
truck transportation for an experimental period of two years
constitutes good cause for deviating from Rules 42.1 and 42.2 (b)
of the Commission’s Rules of Practice and Procedure.
Conclusions of Law

l. MRTs 7-A, 17-3A, and 20 should be amended to conform to
our findings above. The resultant rates will be just and
reasonable. ‘

2. MRTs 17=-A and 20 should be amended by separate orders to
avoid duplication of tariff distribution.

3. Due to the needs of dump truck carrxiers performing
transportation under rates in MRTs 7=-A, 17-A, and 20 for rate
relief, the effective date of this decision should be today.

4. The provisions included in this decision as Appendixes A
through D, should be adopted for an interim period of two years.

5. This decision should provide the bases for achieving
deviations from rates in MRTs 7-A, 17-A, and 20, and should
supersede Resolution TS-682 and Rules 42.1 and 42.2 (b) of the
Commission’s Rules of Practice and Procedure, and the Special
Deviation Docket, in connection with transportation performed under
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those tariffs. Such supersedure is appropriate under Rule 87 of
the Rules of Practice and Procedure.

6. The Commission should authorize TD staff to perform the
check=0£f compliance review, as provided in Appendix A of today’s
decision, of applications for authority to deviate from rates in
MRT’s 7-A, l7-A, or 20.

ANTERIM ORDER

IT IS ORDERED that:

1. MRT 7-A (Appendix B to D.82061, as amended) is further
amended by incorporating the attached Supplement 29, effective
July 1, 1989. |

2. In all other respects, D.82061, as amended, shall remain
in full force and effect.

3. The Executive Director shall sexrve a copy of the tariff
amendment on each subscriber to MRT 7-A. ‘

4. Resolution TS-682 and Rules 42.1 and 42.2 (b) of the
Commission’s Rules of Practice and Procedure, and the rules
contained in the Special Deviation Docket, are superseded by the
rules contained in Appendixes A through D, attached, in connection
with transportation pexformed under MRTs 7-A, 17-A, and 20,
effective July 1, 1989.

5. The authority contained in this decision will expire July
30, 1391 unless sooner canceled, modified or extended by further
order of the Commission. |

6. The Executive Director shall serve a copy of this
decision on each subscriber to MRTs 7-A, 17-A, and 20.
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7. ‘On oxr before August 1, 1990, the Transportation Division
shall present the Commission with a report describing the
experience under the first year of these revised deviation
proéedu:es.

This ordexr is effective today. _ ' -

Dated APR 26 19;89' » &t San Francisco, California.

G. MITCHELL WILK
' President
'PREDERICK R. DUDA
STANLEY W. HULETT

. JOHN B. OHANIAN
Commissionera;

' Commissionexr Patricia Eckert |
present but not participating-

Ty TUAT THIS ~OECISION
:;vii-r oPROVED BY THEZABOVE
cowx.zesz INERS. TODAY.

7 ] /Jﬁ”’«/

Vi iws WL l, SAnclive Director

Ae
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SORCHARGE SUPPLEMENT

SUPPLEMENT 29

{Cancels Supplement 23)
{Supplemants 9 and 29 Contain All Changes)
T0
MINIMUM RATE TARIFF 7=A
NAMING

MINIMUM RATES AND RULLS
FOR THE
TRANSPORTATION OF PROPERTY IN DUMP TRUCK
EQUIPMENT BEIWEEN POINTS IN CALIFORNIA

By

HICHWAY CONTRACT CARRIERS.
AGRICOLTURAL CARRIERS
AND
DUH#'?RUCK CARRIERS

Decimion

% 04 ws ' EFFECTIVE . Ju.l

y 1,.1989

Issued by the
PUBLIC UTILITZES COMMISSION OF THE STATE OF CALIFORNIA
Covernor Edmund C. "Pac” frown Puilding
505 Vvan Nesa Avenue
San Prancisco, California 94102




"SUPPLEMENT 29 TO MINIMUM RATE TARTFF Tap

BAPPLICATION QF SURCHARGE

Except as otherwise provided, compute the amount of chargjes in accordance wigh
the rates anéd rules of this tariff and increase the amount 8o computed by the following:
{See Exception)

Tranaportation of Trarsportation of
Commoditien Descrided Commmodities Not
{n Item 30 Dancridbed {n Teem 30

Moving at rates
named in Item 350
{(hourly rates) Loird 3%

Meving at rates
named In all
other iLtems Q8. 2V 2,38

s

ror pucposes of dispoming of fractlona under proviaions nereof, firactions of less
than one=half (1/2) cent shall be dropped and fractions ¢f ane=half {1/2) cent &r greatar
ahall be incresased Lo the next higher whole cont.

EXCEPTION: The auccharge herein zhall not apply tor

1, Irems 100 and 110 (Railhead=to-zallhead charges only):
I 2. Item 120 ~ Bridge and Ferry Tollar and

3. Item 260 = Additional charge for nqrv&cs.

-

THE ENQ

'

- A-Change ) b.‘cj;.icn 89 0’4 088

O lncrease )




~ CORRECTION

THIS DOCUMENT HAS

- BEEN REPHOTOGRAPHED

70 ASSURE

~ LEGIBILITY




. SUPPLEMENT 29 TO MINIMIUM RATE TARTFE T=A

BAPPLICATION OF SURCHARGE

Except as Otherwise provided, compute the amount of charges in accordance with
the rates and rules of this tariff and increase the amount 80 computed by the followings
(See Exception) .

Transportation of Tranaportation of
Commod ities Described i Commmodities Not
{n Teem 30 Pescribed in Trem 10

-

. Moving at rates
named in ITtem 390 :
{hourly rates) OTe k)

Moving at rates
named in all
other items 0628 2,20

For pucposes of dimposing of fractions under pcovisions neceot, fractions of less
than one=half (L/2) cent shall be dropped and fractions of one=half (1/2) cent or greatar
shall be increased to Che next higher whole cent.

EXCEPTION: The surcharge nherein shall not apply to:

1. ZItems 100 and 110 (Ra;lhoad-co-rnilhoad charges only)s

2. ZItem 120 - Bridge and Perry Tollsr and

3. Item. 260 - Additional charge for service.

-

THE END

6 Change ) decision 89 04 086

O Increase )
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APPENDIX A

PROCEDURES AND CRITERIA FOR
FILING DEVIATION APPLICATIONS




A carrier seeking to assess less than an established minimum
rate can select one of the following deviation procedures:

a. A S;mpl;!;ed Rate Deviation Procedure will be available only to
carriers proposing a rate that is 90% or more of the applicable min-
imum rate. A proposed rate at that level is presumed to be reason-
able and no cost showing is required. Staff will handle these
deviation requests as informal matters and those that are not con-
taested will become effective 30 days after calendar notice.

b. Use of this procedure will require that carriers submit:

1. A proposed rate that is no less than 90% of the applicable mini-
mum rate.

2. Their latest availadble balance sheet and an income statement from
the mest current fiscal year.

3. Their identity and the identities, signatures and telephone num-
bers of the shipper and any subbaulers involved in the transporta-

. tion.
4. A description of the transportation.

5. The applicable minimum rate and the proposed rate, using the same
unit of measurement as that shown in the applicable minimum rate
tariff.

6. A current favorable California Highway Patrol safety report,
plus, if subhaulers are used, a certification that all subhaulers
are 1n compliance with applicable safety regqulations.

¢c. Subhaulers engaged by prime carriers to provide transportation under
the deviated rate must be paid not less than 95% of the deviated
rate, 75% when they are providing the tractor (pulling sezvices)
only.

d. Carriers wishing to continue use of the Simplified Rate Devzat;cn
should file an application for renewal at least six weeks in advance
of the current deviation’s expiration date.

a. Applicants for Full Cost Deviations will adhere to
- the same requirements as those contained in Resolution
. 'rs-sez, except that'
' Page A-1
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It will no longer be necessary to show that the trans-~
portation in questxon is performed under favorable
operating conditions that differ from those used in
establishing minimum rates.

Staff will handle these deviation requests as informal
matters and, if they are not contested, will become
effective 30 days after calendar notice.

Renewal applications will no longer be handled under
the Special Deviation Docket Procedure. All renewals,
as with initial applications, will be processed under
the informal expedited procedure.

They shall declare that subhaulers will not be used to provide
more than half of the actual transportatxon (as evidenced, for
example, by the subhaulers providing less than half of the power
units to be used), or if subhaulers are to be used on more than
half of the transportation, the costs of the subhaulers employed
in the transportation shall be included.

All pr;me carrier applicants must submit a current favorable Cal-
ifornia Highway Patrol safety report, plus a certification that
all subbaulers used in the transportation are in compliance with
applicable safety regulations.

.b. Full Cost applications, based on the carrier’s actual cost, will

ceontinue to require a showing that the proposed rate will cover
the applicant’s full cost for providing the service and will
produce a profit.

III. YARIABLE (MARGINAL) COST DEVIATION APPLICATIONS (for xakes that
; hap 50% of %] licaple mini

a. A variable cost procedure, also based on the carrier’s actual
¢costs, will only be available to either profitable carriers or
those with sufficient working capital. Staff will handle these
deviation requests as informal matters and those that are not
contested will become effective 30 days after calendar notice.

b. Use of this procedure will require that carriers submit:

1. A showing that they are either profitable or have sufficient
working capital to cover any loss that could result from using
the variable cost rate. Applicants will prove profitability and
workzng capital availability by submitting a balance sheet and

income statement from the most current fiscal year. New carriers
nust submit a balance sheet, a working capital worksheet and a
projected profit and loss statement. New carriers and applicants
who show a loss on their income statement will also be required
to sign a release form authorizing the Commission to obtain .
financial information from the applicant’s bank records. These
forms are con:ained in Appendix D.
Page A-2




Their identity and the identity of the shipper and any subhaulers
involved in providing the transportation.

A description of the transportation.

The existing rate and the proposed rate, using an appropriate
unit of measurenment.

A simple cost analysis proving that the proposed rate is at least
105% of the total of variable costs and insurance, accompanied by
a statement under penalty of perjury confirming the accuracy of
this analysis.

Either a declaration that subhaulers will not be used to provide
more than half of the actual transportation under the proposed
rates (as evidenced, for example, by the subhaulers providing
less than half of the power units to be used), or the inclusion
of the costs of the subhaulers employed in the transportation.

A current favorable California Highway Patrol safety report,
plus, if subhaulers are used, a certification that all subhaulers
are in compliance with applicable safety regulations.

Carriers who are required by formal order of the Commission %o col-
lect undercharges fromvshippers, for failure to cover 105% of their
total of variable and insurance costs in performing the service,
must immediately discontinue use of the rate in gquestion. The car-
riers are also prohxbxted by the Commission from f£iling or partici-~
pating in any new deviation for one year from the effective date of
the order. (This prohibition does not apply to renewals of existing
deviations filed under the Simplified or Full Cost Procedure.)

Subhaulers engaged by prime carriers to provide transportation
under the deviated rate:

1. must, if providing more than half of the transportation under the
deviated rate, submit to the prime carrier, for joining with the
filing of the application, a simple cost analysis proving that
the compensation received from the deviated rate is at least 105%
of the total of variable costs and insurance to be incurred under
the subject transportatxcn. When subhaulers provide more than
half of the transportation: 1) new subhaulers must submit a bal-
ance sheet, a weorking capital worksheet and a projected profit
and loss statement; and 2) new subhaulers and subhaulers who show
a loss on their income statement will also be required to sign a
release form (found in Appendix D) authorizing the Commission to
obtain financial information from the subhauler’s bank recoxds.

2. must be paid not less-thdn 95% of the deviated rate, 75% when
they are providing the tractor (pulling'services) only.

nust certify, under penalty of perjury, that the compensation to
be rece;ved from the deviated rate will cover 105% of the total

Page'A-s




of their variable costs plus insurance. Prime carriers will
review each subhauler’s costs and certify that they have deter-

" mined the costs to be accurate and valid. The verxification forms
are contained in Appendix C.

~If the Commission determines in its final order that 105% of
the subhauler’s actual total of variable and insurance costs
exceed the amount earned by the subhauler under the deviated
rate, the prime carrier shall pay the subhauler 95% (or 75% for
pullers) of the minimum rate for all work performed under the
deviated rate. The difference between this and what was paid to
the subhauler under the deviated rate shall be paid to the Com~
mission as an undercharge fine by the subhauler.

Subhaulers who are required by the Commission to collect under-
charges from the prime carrier must immediately discontinue use
of the rate in question and are prohibited from filing a new
deviation or providing transportation services under a new devi-
ated rate for one year from the effective date of the order.
(This prohibition does not apply to renewals of existing devi-
ations filed under the Simplified or Full Cost Procedure.)

W, wi vaj . Carriers filing variable
cost deviations must submit new applications every 6 months to
continue using the rate. Carriers wishing to continue use of
the variable cost rate should file at least 6 weeks in advance
of the current deviation’s expiration date.

Two copies of all applicatioﬁs %o deviate from MRT’s 7-=A, 17-A
and 20, including any supplements or amendments, shall be
delivered or mailed to:

California Public Utilities Commissien
Truck Tariff Section-2nd Floor

505 Van Ness Avenue

San Francisco, CA 94102

If a receipt for the filings is desired, the application shall
be sent in triplicate with a self-addressed stamped envelope.
One copy will be date stamped and returned as a receipt.

Rejected applications will be returned to the applicant with an
explanation of why the application was not accepted.

All applications filed will be available for public inspection at
the Commission’s office in San Francisco.




ERQCERURES FOR REVIEW QOF DEVIATION APPLICATIONS
UNDRER EXPERITED PROCERURE

The deviation f£filing will be noted immediately in the Commission’s
Transportation Calendar. Renewals of simplified and full cost
deviations will be labeled as such in the calendar notice. The
deviated rate will become effective 30 days after the calendar
notice date, unless rejected or suspended prior to that date by the
Commission staff.

The Commission staff will review the proposed deviations during the
30 day notice period.

Staff may reject a filing within the 30 day notice period. All
rejections will be noted in the Daily Transportation Calendar
and applicants will be notified by mail of the reasons for
rejection.

Staff will reject any application that is incomplete or fails to
meet the following conditions:

i. If a simplified rate deviation application, the proposed
rate must be no less than 90% of the applicable minimum
rate.

If a full cost application, the proposed rate must provide
an operating ratio of less than 1.00.

If a variable cost application, the proposed rate must
cover at least 105% of the total of variable cost and
insurance.

Submit a current faverable California Highway Patrol
safety report, plus, if subhaulers are used, a certifi-
cation that all subhaulers are in compliance with appli~
cable safety regulations.

Any party may protest a proposed rate deviation. The protest must
be in writing and specifically indicate in what manner the
application for a deviated rate is defective. It must be
received ne later than 10 days before the deviated rate is
scheduled to become effective. A copy of the protest shall be
served on the applicant on the same date it is either forwarded or
delivered to the Commission. All protests will be noted in the
Commission’s Transportation Calendar.

If the Commission staff determines that valid grounds exist for the
protest, it will evaluate the substance of the protest based on
conformity with the guidelines for filing the application and may
decide to reject the filing before the effective date of the

rate. The staff may also temporarily suspend the rate for a
period of time not to exceed 45 days beyond the date of
suspension, during which time it will either reject the protest

v : Page A-5




or request the Commission to further suspend the rate and set the
matter for hearing. Protests involving c¢osts may have merit

which is not clearly determinable by Staff, in which case the

rate f£iling will be suspended with a request to the Commission that
the matter be set for hearing.

Notice of any rejection or rate suspension, and any vacation of such
suspension, will appear in the Commission’s Transportation Calendar.

If a protest results in the Commission setting the matter for
hearing, the burden of proof rests with the proponent of the devi-
ated rate.

Commission review of any rate which is in effect may be initi-
ated by filing a formal complaint. The burden of proof in a com~
plaint shall be upon the complainant. The complainant will send a
copy of the complaint to the defendant (carrier), shipper and any
subhaulers who are parties to the transportation agreement.

Page A~6
(End of Appendix A)
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APPENDIX A=l
SIMPLIFIED RATE DEVIATION APPLICATION FORM
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1. APPLICANT INFORMATION,
Application No: (Commission will insert number)
Is this a renewal application? yes no
Cal T-No:
Name:
Address:
Telephone:
Person to contact:
If a corporation, attach articles of incorporation or
reference a previous filing that contained the articles:
Signature of owner or officer:

SAFETY AND SUBHAULER COMPENSATION INFORMATION

Attach your current favorable California Highway Patrol
safety report. If subhaulers are used, include this
statement: I certify that all subhaulers used in perform-
ing this transportation are in compliance with applicable
safety regqulations. I further certify that they will be
paid not less than 95% of the deviated rate, 75% when they
are providing the tractor (pulling services) only.

FINANCIAL»INFORMATION
Attach latest available balance sheet, dated ,r 29
Attach income statement for the latest fiscal year ending
' " 19 - :

SHIPPER INFORMATION
Name:
Address:
Telephone:
Person to contact:
Signature of owner or officer:

TRANSPORTATION DETAILS
Job location:
Point of origin:
Point of Destination:
Haul distance:
Commodity:
Quantity:
Applicable tar;:t'
Applicable tariff rate:
Proposed rate:
Effective date of proposed rate:
Termination date of proposed rate*®

wNote: All rate deviations must be renewed after one. year.

, The renewal applxcatxon should be submitted at least six weeks prior
. . C to expira.tion.

, _ Page A-1-1
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6. SUBHAULER INFORMATION
Attach separate pages with information on items 1 and 2
(on page A~l-l) .

Page A-1-2
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CARRIER VERIFICATION

I am the applicant in the above-entitled matter; the statements in
the foregoing document are true of my own Xnowledge, except as to
matters which are therein stated on information or belief, and as to
those matters, I believe them to be true. .

I declare under penalty of perjury that the foregoing is true and
correct. | ,

Executed on at : , California.
(Date) (Name of City)

(Applicant)

Page A-1-3
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CARRIER VERIFICATION
(Where Applicant Is a Corporation)

I am an officer of the applicant corporation herein, and an
authorized to make this verification on its behalf. The statements
in the foregoing document are true of my own knowledge except as to
the matters which are therein stated on information and belief, and
as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true
and correct. '

Executed on at — California.
(Date) (Name of City)

(Signature and Title of Corporate Officer

Page A=l~4
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing applica-
tion has been served by (specify method of gervice) upon each of
the following:

(List names and addresses of parties served.)
Dated at , Califormia, this
(Name of City) , (Day)

’ —

(Month)

(Signature of Person Responsible 2or Service

Page A~1-5
(End of Appendix A=-l)
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FULL COST DEVIATION A.PPLiCATION FORM




. APPLICATION TO DEVIATE FROM THE MINIMUM RATES FOR
TRANSPORTATION OF COMMODITIES IN DUMP TRUCK EQUIPMENT

FULL COST DEVIATION APPLICATION
Is this a renewal application? yves no
Full cost deviation application # (Commission will insert number)
Name of carrier (Exact Legal Name)
Principal place of business (Street Address and Citv)

If applicant is a corxporation, attach articles of incorporation or
nake reference to a previous filing that contained the articles.

Carrier is authorized to transport___(Show Operating Authoritv)
contact person regarding this application(Name, Title, Address
and_Telephone Numbex)

commodity description and form

- .Deviation from Minimum Rate Tariff (Tariff Number).

Origin

Destination

Shipper
Present Rate(express in unit of measure) min. wt., unless hourly
Proposed Rateflexpress in unit of measure) min. wt,.. unless hourly

1. Describe the transportation to be performed. (The description
should cover all particulars of the transportation to include
but not be limited to: ILoading and unloading, loadweights and
anticipated volume per day or other time period, and whether the
transportation is part of a backhaul or fronthaul.)

Show the estimated cost of performing the transportation under the
proposed rate. Include the development of labor costs, vehicle
fixed costs and mileage costs, other direct costs and allocations
of administrative and othexr indirect costs. Overall cost should be
expressed in terms of cost per 100 pounds, cost per load, or other
appropriate unit of measure.

Show expected revenue from the transportation under the,prcpoéed-
rate in temrms of revenue per 100 pounds, revenue per load or .

. o : Page B~1




other appropriate unit of measure that will permit evaluation
of the profitability of the service at the proposed rates.
Explain the methods used in developing the revenue figqures.

Attach a letter of support from the shipper.

Identify any carxrier(s) presently providing the specific service
sought by the applicant.

Attach applicant’s latest available balance sheet,
dated , 19__. and an income statement for the latest
fiscal year ending , 19 __.

Subhaulers will be used to perform less than half , more than
half __, or none of the transportation.

If subhaulers are engaged to perform the service, they nmust either
be paid the full proposed rate or, if the subhaulers will be paid a
lesser rate or charge than that sought by the applicant, or if in
any case more than half of the transportation under the deviated
rate is to be provided by subhaulers, the following facts and
statements must be submitted and joined with the filing of the
application: - B

 LIST SUBHAULERS BELOW:
1.

A profit and loss (income) statement and a balance sheet.

A detailed financial statement from each subhauler showing
its total revenues and expenses in performing the trans-
portation for the prime carrier for the last fiscal year
and the subhauler’s projected revenues and expenses for
the specific transportation sought under this application.

Other facts relied upon to support the reasonableness of the
proposed rate.




Attach your current favorable California Highway Patrol safety
report. If subhaulers are used, include this statement: I certify
that all subhaulers used in performing this transportation are in
compliance with applicable safety regulations.

This rate shall become effective 30 days after the date that
notice of the filing appears in the Commission’s Transportation
Calendar.

This rate shall expire (show date) ___ (no later than
one year from the efifective date).

In all other respects the rates and rules in MRT shall apply.

Applicant will furnish a copy of this application to any interested
party either upon their written request or that of the Commission.
Renewal applications must be served upon the parties who vere
served a copy ©of the preceding application.

Dated at , California, this
day of ‘ s 19__.

Signature:
Title:
Address:_

Telephone Nunmber:




CARRIER VERIFICATION

I am the applicant in the above-entitled matter; the statements in
the foregoing document are true of my own knowledge, except as to
matters which are therein stated on information or belzer and as
to those matters, I believe them to be true.

I declare under penalty of perjury that the foregoing is true and
correct.

Executed on at ’ Cali:ornia.
T (Date) (Name of City)

(Applicant)




CARRIER VERIFICATION

(Where Applicant Is a Corporation)

I am an officer of the applicant corporation herein, and am author-
ized to make this verification on its behalf. The statements in
the foregoing document are true of my own knowledge except as to
the matters which are therein stated on information and belief, and
as to those matters I believe them to be true.

I declare under penalty of perjury that the foregbing is true and
correct. .

Executed on ' at , California.
(Date) (Name of City)

(Signature and Title of Corporate Officer




. CERTIFICATE OF SERVICE
I hereby certify that a true copy ¢f the foregeing applicaticn has
been served by [(specify method of servigce) upon each of the

following:

(List names and addresses of parties sexved.)

bated‘ at , California, this
' (Name of City) ‘ (pay)

of y 19 __.
(Month)

(Signature of Person Responsible for Service

Page B=6
(End of Appendix B)
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APPENDIX C
VARIABLE COST DEVIATION APPLICATION FORM




y APPLICATION TO DEVIATE FROM THE MINIMUM RATES FOR TRANSPORTATION
‘ OF COMMODITIES IN DUMP TRUCK EQUIPMENT

VARIABLE COST DEVIATION APPLICATION

Carrier applicant qualifies to file a deviation under the vari-
able cost deviation procedure by demonstrating profitability ox
working capital availability by submitting a balance sheet and
income statement from its most current fiscal year. New dump truck
carriers nust submit a balance sheet, a working capital worksheet .
and a projected profit and loss statement. New carriers and those
applicants who show a loss on their profit and less (income)
statement will also be required to sign a release form (Appendix D)
authorizing the Commission to cbtain financial information from the
applicant’s bank records.

If subhaulers are to be used, the cost justification shall
either contain a declaration that subhaulers will not provide more
than half of the actual transportation under the proposed rates (as
evidenced, for example, by the subhaulers providing less than half
of the power units), ox include the costs of the subhaulers. When
subhaulers provide more than half of the transportation: 1) new
subhaulers must submit a balance sheet, a working capital worksheet
and a projected income statement; and 2) subhaulers who show a loss
on their income statement, and new subhaulers, will be required to
sign a release form (Appendix D) authorizing the Commission to
obtain financial information from the subhauler’s bank records.

Variable cost deviation application #(Commission will insert number)

Name of carrier (Exact Legal Name)

Principal place of business (Street Address and City)

If applicant is a corporation, attach articles of incorporation or
make reference to a previous filing that contained the articles.

carrier is authorized to transport_(Show Operating Authoritv)

contact person regarding this application (Name. Title, Address
and. Telephone Numbex)

Description of commodity:

Devi;tion from Minimum Rate Tariff  (Tapiff Nupber)

Origin

Destination

Shipper

Present Rate (express in unit of meagure) min. wt.(unless houxly)
Proposed Rate ’




1. Describe the transportation that will be performed under this
rate. (The description should cover all particulars of the trans-
portation to include but not be limited to: - Loading and unloading,
loadweights and anticipated volume per day or other time period,
and whether the transportation is part of a backhaul or fronthaul.)

2. In the event that subhaulers are engaged to perform this trans-
portation, they shall be paid no less than 95% of the revenue
earned from the deviated rate. If the subhaulers are only provid-
ing "pulling" services, (tractor and driver only) they shall be paid
no less than 75% of the revenue earned from the deviated rate. The
difference between the deviated rate and the amount paid to the
subhauler will cover any brokerage fee normally paid to the prime
carrier. If the rate does not adequately cover 105% of the total
of the subhauler(s)’ variable cost and insurance cost of performing
the service, the prime carrier shall reimburse the subhauler at 95%
(75% for "pullers") of the applicable minimum rate. The difference
between this and what was paid to the subhauler under the deviated
rate shall be paid to the Commission, by the subhauler, as an
undercharge fine.

3. Subhaulers will be used to perform less than half , more than
half , Or none of the transportation.

4. If authority is sought utilizing subhaulers, submit the
following:

Name._of Subhauler
Permit Number
Surrent Address

LIST SUBHAULERS BELOW:
1.

5. Attach your current faverable California Highway Patrol safety
report. If subhaulers are used, include this statement: I certify
that all subhaulers used in performing this transportation are in
compliance with applicable safety requlations.

6. Revenue/Cost Comparisons--The rate/cost information can be
stated per trip, per mile, per ton, per hour or other appropriate
unit of measure. Please be consistent throughout your presentation.
If the proposal contains different origin/destination combinations
or different weights, please give appropriate examples. (Addi-
tional sheets may be used for subhauler data). ALL CARRIERS (and
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y subhaulers, if subhaulers are providing more than S0% of the
. transportation) MUST SUBMIT REVENUE/COST COMPARISON STATEMENTS.
The format below can be followed or can serve as a quide:

PROPOSEDR RATE:

INSURANCE COSTS:

VARIABLE COSTS-:

Driver Lakor

Fuel/0Qil

Tires

Maintenance
and Repair

Gross Revenue
Expenses

Other variable costs
(Please specify. If
none, write "none™)*

TOTAL VARIABLE COST

INSURANCE PLUS VARIABLE
COoSTS

DIFFERENCE

(Rate minus Costs)
*If an input is used specif;cally for the job in quest;on, and
would not be used or paid for otherwise, the input is variable.

7. Attached is the carrier verification and the subhauler/prime
carrier verification forms. ALL VARIABLE COST DEVIATION PROPOSALS
MUST INCLUDE THE CARRIER VERIFICATION FORM. If subhaulers will be
performing transportation the SUBHAULER/PRIME CARRIER VERLFICATION
fornm must be submitted as well.

8. This rate shall become-effective 30 days after the date that

notice of the filing appears in the Commission’s Transportation
Calendar.

9. This rate shall expire (show date) (no later than six months
from effective date).

10. In all other fespects the rates and rules in MRT__ shall
apply-
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11. Applicant will furnish a copy of this application to any inter-
ested party upon either their written request or that of the Com=-
mission.

Dated at , California, this
day of . 19 .

Signature: Title:
Address:
Telephone Number:




CARRIER VERIFICATION

I am the applicant in the above-entitled matter: the state-
ments in the foregoing document are true of my own knowledge,
except as to matters which are therein stated on information or
belief, and as to those matters I believe them to be true.

I certify that the rates contained in Variable Cost Deviation
Application #(Commission will insert pumber) will cover 105% of
the total of all variable costs and insurance incurred in provid-
ing the transportation.

If I am required by the Commission to collect undercharges
undexr this deviated rate application, I must immediately discon-
tinue use of the rate and will be prohibited from filing or par~-.
ticipating in any new deviation for one year from the effective
date of the oxder. (This prohibition does not apply to. renewals
of existing devzatxons filed under the 31mp11£ied or Full Cost
Procedure) .

I declare under penalty of perdury that the foregoing is true
and correct.

. Executed on at California

(Date) (Name of City)

. Carrier Applicant




CARRIER VERIFICATION

(Where Applicant is a Corporation)

T am an officer of the applicant corporation herein, and am
authorized to make this verification on its behalf. The state-~
ments in the foregoing document are true of my own knowledge
except as to the matters which are therein stated on information
and belief, and as to those matters I believe them to be true.

I certify that the rates contained in the Variable Cost Deviation
Application #(Commission will insext pumbex) will cover 105% of
the total of all variable costs and insurance incurred in provide-
ing the transportation.

If I am required by the Commission to collect undercharges under
this deviated rate application, I must immediately discontinue
use of the rate and will be prohibited from f£iling or participat-
ing in any new deviation for one year from the effective date of
the order. (This prohibition does not apply to renewals of
existing deviations filed under the Simplified or Full Cost
'Procedure.) :

I declare under penalty of perjury that the foregoing is true and
correct.

Executed on

' at , California.
(Date) (Name of City)

(Signature and Title of Corporate Officer




.

SUBHAULER/PRIME CARRIER VERIFICATION

I am the subhauler applicant in the above—-entitled matter;
the statements in the foregoing document are true of nmy own
knowledge, except as to matters which are therein stated on
information or belief, and as to those matters I believe them to
be true.

I certify that 95%* of the rate contained in Variable Cost
Deviation Application # will cover 105% of the total of all
variable costs and insurance incurred in providing the transpor~
tation. .

If the Commission determines that my variable and insurance
costs exceed the amount earned under the deviated rate, the prime
carrier shall pay me 95%% of the minimum rate for all work per-
formed under the deviated rate. I will pay the difference
between this amount and 95%» of the deviated rate to the Commis-
sion as an undercharge fine.

If the prime carrier is required by the Commission to pay me
95%* of the minimum rate, I understand that I will be prohibited
from f£iling or participating in any new rate deviation for one
year from the effective date of the order. (This prohibitien
does not apply to renewals of existing deviations filed under the
Simplified or Full Cost Procedure). -

I declare under penalty of perjury tbat the foregoing is true
and correct.

Executed on - at , California.
(Date) (Name of City)

(Subhauler Applicant) (Carrier Applicant)

*75% for 'pullers" furnishing a driver and tractor only.




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing applica~
tion has been served by (specify method of serwvige) upon each of
the following:

(List names and addresses of parties sexrved.)

Dated at , Califormia, %his
(Name of City) (Day)
of ' , 19__.
(Month)

(Signature of Person Respensible for Service)

Page C~8
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APPENDIX D

E . FINANCIAL STATEMENT FORMS REFERRED TO IN APPENDIX C




PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
RELEASE OF INFORMATION AUTHORIZATION

The undersigned authorizes the California Public Utilities
Commission to obtain such verification or further information as
it may recuire concerning information on financial condition set
forth in the application for deviation authority, as subnitted by
the undersigned.

Regarding the verification of bank records, such verification
shall be limited to the particular accounts and/or items listed
below by the applicant and shall be limited to a period of time
commencing on the date of the signing of the application and end-
ing on the date of the granting or rejection of the application;
but in no event shall the period for the verification of bank
records extend beyond the date of the final disposition of the
application.

The applicant has the right to revoke this authori-
zation at any time, and agrees that any documents submitted for
the purpose of demonstrating financial condition shall remain
with the Commission. :

 Date

Signature of Applicant(s)
BANK RECORDS:
NAME AND LOCAIIONIOF BANK TYPE OF ACCOQUNT ACCT. NO. AMOUNT
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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
CONSENT TO OBTAIN INFORMATION
(To be signed by non-applicant spouse of married applicant)

I authorize the California Public Utilities Commission to
obtain whatever information about my financial condition it con-
siders necessary and appropriate for the purposes of evaluating
the financial condition of my spouse as an applicant for devia-
tioen authority.

Regardzng the verification of bank records, nmy
author;zat;on is limited to the accounts and/or items listed
below and is limited to a period of time commenczng on the date
of the signing of the application and ending on the date of the
granting or rejection of the application; but in no event shall
the period for the verification of bank records extend beyond the
date of the final disposition of the application.

I understand that I have the rngt to revoke this authoriza=-
tion at any time.

Date

Signature ¢of Spouse

BANK RECORDS:

NAME AND LOCATION OF BANK TYPE OF ACCOUNT ACCT. NO. AMOUNT

_ Page D=2
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State of California = . public Utilities Commission
. ‘ - San Prancisco

"MEMORANDTU _m - TH-2' & TH-5

‘ | “ ///’ ..1
Date - January 24, 1989

To The Commission

From Carl Danner VO
C Advisor to President Wilk

File No.: OSH 325 et al.

Subject . Alternate to Items TH-2 and TH-S Jahuary 27, 1989
Agenda. '

/

o+
This alternate combines ALJ Lemke”s version of TH-2 with an
alternate to TH-5. We consolidated these orders to link the two
decisions as a comprehensive approach to problems now faced by
the industry and its consumers. /

There are two significant changes to TH-5 in this alternate.
One, the Yuba Trucking expedited/deviation is adopted for rate
deviations not to exceed 10 pexcent of the minimum rate. We
believe that this more straightforward procedure should be
available foxr relatively small/deviations that are certain to
cover variable costs. Two, the Transportation Division’s
proposed variable cost deviation procedure is amended by removal
of the carrier-shipper agreement. This agreement stated that
undercharges could be assessed for transportation carried under
an approved deviation if a ?ater review discredited the original
basis for the deviation. Potential liability for shipments
carried under an approved rate seems inconsistent with the
purpese of the deviation procedure. Such a requirement would -
also have a chilling effect on shipper willingness to participate
in the process.

- A number of otherfb’ 11l changes are included and marked.
-The attached,appendicepfggve been modified to comport with: .
changes,tOVthe-body;of.the decision. : ' S

/




L

_ '. Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

TH2 & THS

In the Matter of the Investigation
for the purposes of considering

and determining minimum rates for
transportation of sand, rock,
gravel and related items in bulk,
in dump truck equipment between
points in California as provided in
Minimum Rate Tariff 7-A and the
revisions or reissues thexeof.

Case 5437, OSH 325
(Filed April 17, 1985)
Caze 5437, OSH 323
(Filed Octobexr 1, 1984)
Case 5437, Pet. 327
(Filed May 1, 1985)
Case 5437, Pet. 329
(Filed June. 6, 1985)

i

. /‘ .
- Case 9819, OSH 75
Case 9820, OSH 25
(Filed Apxil 17, 1985)
Case/9819, Pet. 79
(Filed June 6, 1985)
Case 9819, OSH 76
/Case 9820, OSH 27
) /(Filed May 1, 1985)

And Related Mattexs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

(For appearances see Decisions ;ﬁ{i/-OBO and 87-05-036.)

INIERXM OPINION

This consolidated proceeding is being conducted for the
purpose of considering methods and procedures through which
effective dump truck minimum rate policy can be established,
administered, and tested in practice. *

This decision will cénsider two related matters in this
proceeding: the proposed inte/im rate increase for dump truck
minimum rates, and the proposals for expedited procedures for
securing authority to devia/e from established minimum rates for
the dump truck transportat%pn. We have conscolidated these matters
for decision because they represent a unified solution to the
problema'now faced by the.findustry and its consumaré;‘ The rate
‘increase will address the/concexns of many carriers regarding the
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adequacy of the minimum rates while we complete our task of
updating those rates. An improved deviation process will address
the concexns of some carriers and many shippers regarding the need
to meet competitive market conditions and to permit deviations to
be granted expeditiously.

I. JXNTERIM RATE INCREASE

On Maxrch 9, 1988, California Dump Truck Owners
Association/California Carriers Association (CDTOA/CCA) filed its
Motion For An Interim Decision Granting Rate Increases In The Dump
Truck Minimum Rate Tariffs To Reflect The Increased Cost Of Doing
Business (the motion).

Rackground

By Decision (D.) 86-08~030 dated August 6, 1986, we
adopted cost methodologies for cost gathering and ratemaking
purposes, except for those commodities described in Items 40, 50,
and 60 of Minimum Rate Tariff (MRT) 7-A. The adopted methodologies
arxe to be used, in othexr words, in connection with cost gathering
and ratemaking of construction related commodities named in Item 30
of MRT 7-A, for which rates(are named in MRTs 7-A, 17-A, and 20.
(MRT 7~A names statewide héurly and distance rates, as well as
certain zone rates; MRT Lﬂ-A.names zone rates in southern
California; and MRT 20 names zone rates and certain distance rates
in the San Francisco Bﬁ% Area.)

By its motion CDTOA/CCA sought 5% interim increases in
 all hourly, distance,dhnd zone rates in MRT 7-A, and in all zone
and distance rates 1nyMRms 17-A and 20. They later amended their
motion and now: request increases only in those rates in the three

Mnms,wh;ch apply to the transportation of construction related
- commodities descri ld in Item 30 of MRT 7-A. =

{

|




C.5437, OSH 325 et al. ALJ/JSL/4c ALT-COM=GMW

Protests to the proposed increases were filed by Yuba
Trucking, Inc. (Yuba), by Californians For Safe & Competitive Dump
Truck Transportation/Syar Industries, Inc. (CSCDTT/Syar), and by
the Commission’s Transportation Division staff (staff). Evidence
on the proposed increases was heard before Administrative Law Judge
(ALJ) John Lemke in San Francisco on July 6, 1988/after which the
matter was submitted. g

The petitioners assert generally as tollows in their
written motion: /

1. The Commission is‘statutorily‘ob%ﬂged to keep its minimum
rate program current. In Minjmum Rate Tariff No. 7 (1965) 65 CPUC
167, 172, the Commission stated, in discussing its duty to requlate
the rates of dump truck carriers, "It idlxncumbent upon the
Commission, therefore, to keep itse miniﬁum xate program responsive
to current transportation cond;tions.r The current rates are not
responsive to curxrent transportation/conditions, some upward
adjustment is needed to offset incﬁeased costs of doing business.

2. Current rates result in/a large number of carriers
providing dump truck transportation at unprofitable levels.

While under current ratemaking methodology rates are
designed to return an 8% profid/ the results of a survey show that
a large majority of carriers axe operating at break-even or
unprofitable levels (Exhibit3/78 and 79). Foxr example, in 12 Bay
Area counties, 32.6% of the carriers report profitable operations,
17.4% report break-even operations, and 46.3% repoxrt unprofitable
operations. 56% of carrierg/in southern California and 63.2% of
carriers in the remainder of the state are operating at the break-
even point, or arxe losing m@ney in performing dump txuck sexvices.

3. Exhibits of record are the principal source of evidence
relied upon for the reque%med increases. Exhibits 54, 55, 56, and
57, Revised Exhibits 59, g3, 84, and 92, and related testimony,
provide this evidence. D’86-08-030 adopted cost methodologies to
be. used in OSH 325‘for cost gathering and ratemaking purposes for




C.5437, OSH 325 et al. ALJ/JSL/vdl ALT=COM~-GMW

*

construction related commodities. The staff has used these
methodologies in gathering costs contained in some of the above-
mentioned exhibits. While theo staff has designated its cost data
as "preliminary" data, pending the xesults of the en banc hearings
conducted by the Commission regarding the regulatory policies to be
pursued in connection with the trucking industry, nevertheless, the
evidence contained in these exhibits is the best and most current
evidence of dump truck carrier costs available. Further, no other
cost evidence is contemplated for presentation and no new studies
are in progress. Therefore, the cOmmissxon should use this most
current information as the basis for/mainta;ning rates in the three
MRTs at currently reasonable levels.

4. Exhibits 83 and 84 demonstrate the need for and justify
the sought increases. Except for/h 1986 increase of less than 3%,
dump truck rates have not been.increased since the decision in
Petitions 328, et al. in Case (dﬁ) 5437. 1Increases are warranted
based on a comparison of Petitﬁ%n 328 costs with those contained in
Exhibits 83 and 84. Indicated increases range from 6% to 34% in
connection with hourly ratesjﬁamed in MRT 7-A, even before the
introduction of Exhibit 92, which corrected histerical vehicle
costs by increasing the cost of a 2-axle tractor by approximately
$4,000. Exhibit data pextdgning to MRTs 1l7=-A and 20 also indicate
the need for laxger increases than the proposed S5%.

CDTOA/CCA criginally believed the labor cost data
contained in revised Exhhbxts 59 and 60 to be adequate and
representative for use in establishing labor cost levels to premise
interim adjustments in tpe rates in MRTs 7-A, 17-A, and 20.
(However, during the hearing on July 6 their witness, James
Martens, stated that in/pxeparing Exhibit 94, which is an update of
earlier cost presentations, the labor cost from Petition 328 is.
being used because of the. uncertaznty surrounding Exhibits 59 and
- 60, due‘tc the. appeal by the Centexr For Public Interest Law from a
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ruling ¢f the ALJ denying its motion to exclude data based on a
labor cost survey conducted by the staff.)

CDTOA/CCA assert that it is in the area of fixed costs,
i.e., vehicle, tax and license, and insurance that the greatest
increases have occuxred. Foxr example, vehicle historical costs are
up by 40% due to the inclusion in Exhibit 92 of the costs of 1985,
1986, and 1987 wvehicles. 1In 1986 dump truck carriers received an
increase of between 2% and 3% to recover increased costs of
insurance premiums; but the incxrease was based on a premium of
approximately $6,000, while current premiums average $9,873.

With respect to running costs, which include costs for
fuel, oil, tire, and repair and maintenance expenses, CDTOA/CCA axe
willing to accept the staff developed figure of 10.8 cents per
mile, shown in Exhibit 54, except/that they believe the fuel cost
to be used should be the most current price developed from the 521
Report. ;

The petitioners state that Exhibit 92, containing updated
vehicle historical costs, is the most current and accurate
information for the determindtion of fixed costs, including
calculations for investment,fdepreciation, taxes and licenses, and
insurance. They urge the uge of Exhibit 92 information for
purposes of this motion. j

The motion was filed March 9, 1988 and was served on all
parties of record. On Hay 20, 1988, the ALJ issued a ruling to all
appearances in this conso}idated proceeding stating that hearings
on the motion would be conducted in San Francisco during the week
of July 5. In addition to the protests filed by Yuba, CSCDTT/Syax,
and the staff, the increases were opposed by-the Associated General
Contractors of California and by California Asphalt Pavement
Association. The motion wag supported by California Trucking
Association..

. In justification of its motion, CDTOA/CCA state that
there is precedent for ths method of - seeking rate adjustments
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found in the Commission’s reregulation pxoceeding involving used
household goods (C.5330, OSH 100). There, in circumstances very
similar to those occurxing in this proceeding, a need for rate
increases was indicated. The carrier asspcintxon requested interim
increases of 10% and 15%, while the atagj recommended increases of
5% and 10%. 1In D.86«04-062 the Commission found that increases in
operating costs, including insurancerpfemiums, historical vehicle
costs, etc. had increased to the extdht that increases in rates
wexe necessary to provide just and reasonable rates for the
transportation of used household goods until a complete recoxd
could be developed. /

CSCDTT/Syax in their péotest assert that the motion is
beyond the scope ¢of issues congémplated‘by this proceeding, since
OSH 325 was issued for the purpose of considering methods and
procedures through which‘morq/effective dump truck minimum rate
policy could be established and tested in practice. Further, these
protestants maintain that Pétition 329, et al. of the Ad Hoc
Committee in th;svconsolidated proceeding was to consider issues
such as tariff s;mplification, cost and rate gathering
methodologies, deviation procedures, etc.; that nothing in the QSH
or petitions suggests that a rate increase request should be
considered in this proceéding. These protestants also argue that
the proposed rate increéses arxe based upon unreliable, outdated,
and misleading cost inﬂoxmation, would be premature, are based on
speculative, unsupportéd hearsay evidence, and would have a
substantial adverse impact upon their interests. They requested
that the motion be dis: ssed, or, alternatively, be set for
hearing.

Yube also 1nsists that the increases are beyond the scope
of OSH 325, and that a rate increase is inappropriate at this time
since the cost gathering methodologies.are the subject of petitions
for modzfication. Yuba also—maintazns, inter alia, that the cost
evidence adm;tted thus fur is preliminary, not final; £urther,ythat
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the request for increases violates the Commission’s Rules of
Practice and Procedure since no rule allows a motion for a rate
increase. f

Staff emphasizes that its labor cost survey has been
performed for the limited purpose of establishxng territorial
boundaries, and not for ratemaking purposes. Staff notes that
while rates have been increased by only 2%-3% over the last three
years, increases in excess of 25% ha#e been ordered in the three
MRTs naming rates for transportation performed in dump truck -
equipment since 1979. Staff contends that since the petitioners
have not established an emergency/need for an interim decision
granting an increase, and have ;éceived rate increases in excess of
25% since 1979, the motion should be denied.

The ALJ informed the' parties that he would take official
notice of recent information;ielating to operating ratios contained
in the annual reports of dunﬁ truck carrierxs.

During the evidentiary hearing conducted on July 6, 1988,
the witness for CDTOA/CCA,/Jamee Martens, sponsored Exhibit 94, an
update of costs in all categories necessary to calculate increases
in total costs for transportation performed under MRT 7-A. Similar
cost developmenta are contained in Exhibits 95 and 96, which
contain costs for transportation performed undex MRTs 17-A and 20,
rospectively. /

In Exhibit 9& Martens has used revenue hours adopted in
D.86=08~030 for devoloping equipment fixed costs, which represents
a xeduction of 100 hours per year for all vehicles from the annual
use hours formerly used. The historical vehicle costs were taken
from Exhibit 92, developed by the staff, which includes costs
through 1987. Running costs are those contained in Exhibit 55 4in
this proceeding.

Martens calculated total costs at 100 operating ratio
(O-R.) for the vario 8 regions described in MRT 7-A, and compared
those costs with those promising the increases oxdered in the
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.

Petition 328 proceeding. The comparisons showp/in Exhibit 94
indicate that costs at 100 O.R. have increaéed’as follows:

S. F. Bay Area Region - 6.4% to 17.3%

Northern Region - 8.4% to 22.3%

Southexn Region - 5.7% tqfi7.6%

San Diego Region - 6.7% to 16.2%

Increases in hourly rates in MRT 7-A based upon the same cost
developments but calculated at O.R. gi would range from 6.90% to
19.9% in the Noxthern Region, and 3.5% to 18.4% in the Southern
Region. !

Costs developed for tragéportation performed under MRT
17~-A by the petitioners using th?“same methodology employed in the
development of those for MRT 7-A indicate increases are warranted
in rates for the transportatioﬁ{of rock, sand and gravel for sample
hauls of 5, 25, and 50 miles-rénging from 11.9% to 16.0%; for the
trénqurtation of asphaltic ﬁoncrete increases range from 17.8% to
18.2%; and for asphalt the increases amount to about 8.7%. For the
hauling under MRYT 20 increases so measured range from 16.2% to
20.3%. /

Increases in th?jhistorical cost for 2-axle and 3-axle
units have significantly exceeded those for S-axle units; hence,
costs developed for the g-axle and 3-axle units are substantially
higher than those develgped for 5~axle units.

Martens testified that information set forth in other
exhibits shows that thgfindustry appears to be losing money. He
was referring to the p?titioners' analysis contained in Exhibit 79,
which contains info ion derived from the demographic survey.

Martens t::;Efied“that the Commission will soon consider
adoption of a-streamiined‘deviation procedure; that if such
procedure £s~adopted,ithe rates to be deviated from should be as
currehtgas,possible,i&rom the standpoint of being cost based. He
also asserted that wi '

hin' the CDTOA membership are theflargestfandf
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smallest fleet owners of dump trucks in the péate, and the vast
majority of the membexship is losing money.’

Martens stated that while thexe/have been decreases in
labor expense, as well as in the cost o;fmaintenance and repairs,
the fixed c¢osts underlying the rate st;ﬁcture, i.e., vehicle
historical and depreciation costs, ag/hell as ihsurance]premiuma
have risen so greatly that rate relief is required. He conceded
that if labor costs were to be reduded‘from the Petition 328 level,
the result would be to offset some "of the increases in fixed costs.
He further commented that, basedvupon the labor cost survey
performed by the staff (revised¢3xhxbits 59 and 60) labor costs in
the Northern California Region have increased a little over the
levels used in Petition 328, while they have decreased slightly in
southern California and decreased about $5 per hour in the counties
in the San Francisc¢ Bay Area. Howevexr, he emphasized that in
Petition 328 CDTOA.propose ‘a substantially lesser increase than
the labor factor indicatedxfor the Bay Area. Martens maintained
"We don’t think that a 5%/increase today is going to be greater
than the total cost when ;t's all put together six months down the
road."™ v

In summary,. petitioners used the labor cost from Petition
328 for purposes of their motion. All other expenses are those
developed thus far by the staff, which in turn are based upon the
methodologies adopted. pursuant to D.86-08=030 in this proceeding.
The Petition 328 labo:?cost levels were those measured early in
1985.

Riscussion '

Many of the| rates calculated by CDTOA/CCA indicate that
increases well inteo double digits are warranted, based upon the
cost methodology emprbyed by the staff as well as petitioners.
Except for increases jof 2.2% to 3.0% ordered in April 1987 to
- offset increased insdrance premiums, the rates contained in the
three involved MRma.hhve not been increased since Novembor 1985.
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At that time rates in MRT 7-A wexe increased by varying amounts
ranging from 2% to 4% for hourly rates named in Item 390. Other
rates in MRT 7-A were increased by 4 percentage points, which
constituted increases close to 3% beccuse the rates were then
already subject to surxcharges of ebout 25% in many cases.
Increases in MRTs 17-A and 20 were incxeased by varying amounts
ranging from 2-1/2 to S percentage points, which also represented
lesser pexcentage increases because of the already applicable large
surcharge levels. /

The roquest of 5% ld'conservative, in that it is hased
uvpon 1985 fuel costs of §6 cents per gallon. The fuel cost
measured by the staff in the mest recent 521 Report is
approximately 94 cents. we are committed to maintaining minimum
rates at compensatory levels while this proceeding is in progress.
The cost data utilized by the petitioners is the méest current
information available. ,we are now three years into this
investigation, and whxle thexe has been much progress in the way of
formulating cost methodologies, and many new rules have been
adopted, thexe is no definite end to the proceeding in sight at
this time. As the aeeigned ALJ was preparing his proposed
decision, hearings qere scheduled for the receipt of evidence on
expedited deviation/procedures. The petitioners argue that if we
are to adopt such procedures immediately, prior to completion of
the entire OSH 325 proceeding, it would be appropriate that rxates
subject to deviatlon procedures be as current as possible.

The demographic study relied on by the petitioners
contains information which appears to corxoborate the costs
contained in CDTOAR/CCA’s Exhibit 94. Question 5.9 of the
information request used in the demographic study is: “After
paying all expenees of operation (including a reasonable salary for
the owner), is your preeent dump truck business very*profitable
(), profiteble ( )» break-even (. ), or unprofitable ( )2 The
informetlon requesta were sent out in 0ctober 1987 to'dump-truck
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carriers earning $25,000 or more under the dumpztruck MRTs. It
shows that in the CDTOA/CCA proposed Central Coastal Territory, of
592 dump truck carriers 46.3% reported unprofﬁtable operations,
17.40% were at break-even, 31.42% were pro table and 1.18% were
very profitable. In the Southern Territory, of 1,270 carriers
44.80% reported unprofitable operatxonsﬁ/&z.IB% reported break-even
operations, 38.74% rxeported profitablejéperations-and 2.05%
reported very profitable operations. /O£ 535 carriers in the
Northexrn Territoxy, 48.60% reported unprofitable operations, 14.58%
reported break-even operations, 32. 34% reported profitable
operations, and 1.31% reported very profitable operations. On a
statewide basis, 61.3% ¢f the carriers either make no profit or are
unprofitable, with 46.6% reporting that they are unprofitable.

Exhibit 79 also contains information concerning hours
worked during the years 1984, %985, and 1986. Based upon this
data, the number of hours wor%gd in Central cOaa;al Territory in
those years werxe, respectively, 1,595, 1,585 and 1,613; in Southern
Territory, 1,567, 1,630 and ¥,684; and in Northern Territory,
1,610, 1,614, and 1,614 for the three years. The data tends to
show that while the amount of work for the industry increased or at
least held constant, nevertheless, based upon the results of the
profitability question discussed supra, as well as the data
contained in Exhibit 94, the industry as a whole has not been able
to earn the traditional pxofit of approximately 8% which has been
deemed by the Commission(to be appropriate for this particular
segment of the transportation industry.

The operating ;atio information which the ALJ informed
the parties he would take official notice of is stated below. It
is a weighted average of 37 representative carriers who have been
included in similar analyses in other proceedings involving
requests for rate xncreases, e.g., C.5437, Petitions 314 and 321.
In those cases, the operating results of 60 carriers were: analyzed.
The annual reports for 1987 for all 60 of those‘same caxriers are
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not available in our Auditing and Compliance Branch. The
representative data indicate a weighted average cost-xate
relationship of 97 8%, before allowa.nces for :Lnterest and income
tax expenses.
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We have never considered the developmont of costs and
rates for any segment of the trucking industr§ to be an exact
science. In order to formulate rates whzch’are reosonable for
every carrier operating undex a part;cular minimum rate tariff,
many judgment decisions must be made. Ig this subproceeding we
have four separate pieces of xnformation which tend to support the
petitioners’ rate proposal, at 1east in part. These are (1) their
Exhibit 94, which relies upon the 1985 labor cost fag¢tor combined
with current staff measured equipmont costs, and would justify an
increase of 5% in all rates, even/when using the old fuel cost of
87 cents per gallon; (2) the operating ratio data based upon the
results of operations of 37 representative dump truck carriers
during 1987; (3) the demographxc data presented by CDTOA/CCA in
their Exhibit 79; and (4) the labor cost information contained in
Revised Exhibit 59. This l%st data, staff insists, should not be
used for ratemaking purposes. It was not gathered for that
purpose; rathexr, staff intends to use these costs in its
recommendation concerning/the establishment ¢f territorial
descriptions. Neither ingDTOA/CCA using Exhibit 59 in its
cost/rate development. However, for purposes of this request we
may exercise our ratema@&ng«judgment by considering.the data in
Exhibit 59 for the sole/purpose of ensuring that the Petition 328
labor costs used by thel/ petitioners in assembling their total
costs, are "in the ballpark" with respect to currently experienced
labor costs. f

Revised Exhgbit 59 shows that 1987 labor costs paid in
the various counties are both over and under the Petition 328
levels. Similarly, tﬁe'Petition 328 cost levels are averages of
labor costs experiencéd in various counties. In the circumstances
it is reasonable to use Petition 328 labor cost levels for interim
rate offsetting purpoaes.' With respect to equipment fixed and '
running, 1nsurance; gross revenue, and indirect expenses,. the costs
"contained in the ataff exhibits may also be used for interim
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ratemaking. If we were to grant the motion as pzopoaed and
amended, there would likely be sufficient cushion in the
conservative total cost development of petitioners 80 that no such
rate increase would be more than justified because of reduced labor
cost measured in some counties as shown in Reviaed Exhibit 59.
This is partly because of the use by the petitionera of the fuel
cost of 86 cents, rather than the later gA/cents cost level
contained in the last 521 Fuel Report.;/nowover, for the sake of
those instances where such reduced labor ¢osts may result in lower
. total.costs than might be offset by the other cost increases, we
will feel more comfortable, acting on this interim request, in
granting an increase of 4 percentage points rather than the full
amount requested. This will result in a theoretical industrywide
¢cost-rate relationship of approx&mately 94%, based upon the 1987
operating results of the 37 repxesentatzve carxiers shown above.

We will place the industry on notice that when rates are
ultimately developed for offﬂc;ent dump truck carriexs the
Commission may decide to-bas@ such rates on costs other than the
industry average costs traditionally used for ratemaking purposes.
If so, such rates may be, at least in some instances, lower than
industxy average cost baséo rates.

Protestants object to the method of. notice of the request
for rate increases. Notice of filing of the motion appeared in the
Commission’s Daily Transportation Calendar of March 16, 1988. The
ALJ’s ruling of May 20 qontained notice of the evidentiary hearing
to be held on the motion. All appearances and parties had
sufficient notice and opportunity to prepare responses to the
motion and to present evidence in opposition thereto at the hearing
held on July 6. A similar procedure was observed in connection
with an interim increase request in our proceeding on used
household goods (C.5330, OSH 100). In the circumstances, we find
that the parties have had ample notice and opportunity to»oppoae
the. increase requests.
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Public Utilities (PU) Code § 3666 provides that upon a
finding by the Commission that a proposed rate is reasonable, dump
truck carriers may perform transportctionfat a rate lower than the
established minimum rate. Resolution TS’682 sets forth the
procedure for filing deviation :equests. It requires generally
that such rates cover a carrierx’s fgﬁly allocated costs. 1Initial
applications are reviewed by the Transportation Division (TD)
staff and an administrative law jg&ge (ALJ) prior to their approval
by the Commission. The time between £iling and granting such
infitial requests can take three/konths oxr moxre, depending on how
complete the 4justification is when filed, and on whethex public
hearing is required because o: protest. Applications for renewals
of deviations are handled much faster under the Special Deviation
Docket procedure. /

Decision (D.) 85~04-095, which initiated Oxdexr Setting
Hearing 325, et al. direc ‘ed that hearings should be held to
consider developing a p’ edure under which an individual dump
truck carriexr can be readily permitted to charge less than the
established minimum rato level when actual circumstances warrant
such action.” J

Six days of ﬁublic hearing were held during Auqust 1988
in San Francisceo. Thiﬁ phase of the consolidated proceeding was
submitted upon the fifing of briefs November 7, 1988.
Recommendations were received from TD staff, Yuba Trucking (Yuba),
California Dump Truck Owners Association/California Carrier
Association (CDTOA/CCA), and by the Coalition For Safe, Sensible
and Nondiscriminatory Dump«Truck Rates (Coalition) ' Each proposal“
is. discussed as followsz
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TD staff asserts that dump trucking is characterized by
abruptly changing seasonal and cyclical patterns/ﬁeculiar to the
construction industry. It believes that if egrriers had the
opportunity to establish less-than-minimum rates on the basis of
their short run marginal (variable) costs”/%hey-might be able to
gain additional business during slow tigé% when their equipment and
drivers would normally remain idle. Also, TD staff maintains that
carriers would be able to seek loads/fbr trucks that would
otherwise be traveling empty to or from a point of pickup ox
delivery. TD staff maintains it st the experience to process rate
filings of this type; that if degiation requests were reviewed by
TD staff rather than handled as/tormal matters, rate deviations
could become effective more quickly.

TD staff proposes establishing an expedited two-tier
deviation procedure that would offer a choice to applicants of
making either a full cost o:/a variable cost showing. Either
showing would be analyzéd‘ﬁndfapprovedrby the TD staff, and would
become involved in a formal process only if a valid protest were
received. /

Eull Cost Procedure

This procedurifis similar to the existing procedure.
Three majoxr differencesjaxe: - (1) the applicant will not be
required to make a shoxﬁng of special circumstances; (2) the
proposed rate, if uncontested, automatically becomes effective

‘30 days after notice of the filing is published in the Daily

Transportation Calendax (DTC); and (3) the Special. Deviation Docket
procedure now used in/connection with renewals will no longer be
required, because rengwuls:will also be processed under the
informal procedure. Renewal applications will be listed on the DTC
and processed in the same manner as initial applicq;ions;n The full
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cost procedure will, as at present, require a showing that the
proposed rate will produce a reasonable profit over the carrier’s
fully allocated costs. Mf)

Varieble (Marginal) Cost Procedure

This procedure allows profitable carriers ox carriers who
possess sufficient working capital to qdickly establish rates with
certain shippers at or above the carrier's variable cost of
providing the sexvice. There are restrictions on who can engage in
variable Cost Deviations, and on t@e length of time (six months)
such deviations can be in effect qithout a new filing by the
carrier. Variable costs are listed in the TD staff proposal, and
include the following elements: /' driver labor, fuel/oil,
maintenance and repair, gr053=;%venue expenses, and “"other*
variable costs. If an input ié used specifically for the job in
question, and would not be used or paid for otherwise, the input is
congidered variable under the TD staff proposal.

Carriers must submit a showing that they are either
profitable, or, in the case of new carriexs, have working capital
to covex any loss that,couﬁd result from using the variable cost
rate. A balance sheet 3%@ income statement for the most recent
year will be submitted for analysis.

The applicant would also furnish a simple cost analysis
prxoving that the proposed rate is at least 105% of its variable
costs, accompanied by a!statement undexr penalty of perjury
confirming the accuracy of the analysis. The carrier and shipper
must sign an agreement;describing the transportation and proposed
-rate, and stating that the shipper has examined the carrier’s cost
data and accepts it. Fhe shipper commits to pay and the carriex to
collect any difference'between the deviated rate and the’ minimum
xate if, by formal ordbr, the Commission determines that the
‘deviated xate w£11 not{cover 105% of the carxier's variable couts
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incurred in the performance of the sexrvice. Amounts thus collected
will be considered undercharges and paid to the Commisaion as a
fine by the carrier. ,“

Subhaulers engaged by prime carriers’ to pxovide
transportation under the deviated rate mustﬂsubmdt to the prime
carxier a simple cost analysis proving that the compensation
received from the deviated rate is at least 105% of the subhauler’s
variable c¢osts incurred under the subject transportation.
Subhaulers would also be required to submit a copy of their most
recent.Internal Revenue Service (IRS) Forms 1065, 1120, 1120~A or
1040, Schedule C, to prove that the subhaulexr’s overall operations
are profitable. New subhaulers,would submit a balance sheet,
working capital worksheet and- e projected profit and loss
statement. Subhaulers thus enoaged must be paid not less than 95%
of the deviated rate, 75% when they provide tractor (pulling
sexvice) only. n

Carriers £iling variable cost deviations must submit new
applicationa every Bix months to continue using the rate, i.e. no
renewal process would be;available in connection with variable cost
filings. ;

TD staff recommends that both procedures be adopted, and
that Resolution TS-GszJend Rule 42 series of the Commission’s Rules
of Practice and Procedure be amended as necessary to implement the
proceduxes. TD staff, haa furnished both Full Cost and Variable
Cost deviation applxoation forms to be used in connection with its
proposal. TD staff urges that the procedures be implemented as
soon as possible, ma}ntaining that downward pricing flexibility is
needed and should be made available for use by carriers and
shippers at the earliest possible date.

Iuba '

Yuba’s proposal, set forth in its Proposal For A ,
Streamlined Rate. Deviation Procedure (Exhibit 98), has the virtue
of-simplicity. It Fecommenop that a carrier seeking to.assess less

)
4
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than an established minimum rate be allowed to file an application
showing (A) the carrier’s safety program and overall safety record,
(B) its overall financial condition, indicated primarily by the
information contained in the carxier’s current balance sheet, and
(C) specific information set forth in the applicqtion relating to
the transportation to be performed, the present and proposed rates,
etc. The proposed rate would have to be at le&st 80% of the
established minimum rate. This is because, Yuba alleges, variable
costs associated with the dump trucking industxy, plus insurance
costs, typically are about 80% of total costs. The breakdown of
these costs, as contained in Yuba’s prgﬁbsal, is as follows:
Labor, 40%; Fuel/Oil, 15.0%; Repairs & Maintenance, 12.5%; Tires,
05.0%; Insurance, 07.5%.
Yuba also alleges that if.its procedure were adopted

the administrative lag time and the filing costs now faced by
carriers seeking deviations would be materially reduced. Since the
construction hauling jobs Yuba secures each tend to produce less
than $100,000 in annual revenuéh, it believes that a deviation
procedure that minimizes the costs associated with obtaining
authority to charge less than minimums is particularly desirable.
Such a procedure makes- it cost effective for Yuba and many other
carriers to participate in reduced rate hauling, in Yuba’s opinion.

Upon finding thatfthe carrier’s financial condition and.
safety record are aatisfactory, a proposed rate that is no less
than 80% of the established minimum rate would be approved under

4

Yuba’s proposal. J
 CDTOA/CCA f
- The CDTOA/CCA/proposal is set forth in Revised

Exhibit 100. It consigts of a proposed general order (GO)
governing rate deviatidn,procedures. The proposal contains two
procedures. The first;is contained in Rule 5 ¢of the proposed GO,
and relates to those dituations whexe dump truck carriezs desire to '
. assess less than establibhed minimum rates on a cost’ Justified
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basis. A showing must be made of circumstances or conditions
invelved in the subject transportation, not present in usual or
ordinary circumstances, which allow ceost savings.ﬂ“zxamples of such
conditions include: ;’
a. Equipment use factors greater than those

undexlying the minimum rates; ,

7
b. Use of lightweight equipment’ allowing
allowing greater than average loads;

Favorable loading/unloaging circumstances;

More fuel-efficient powor equipment;

Greater volume of traffic and scheduling
opportunity, resulting in less
administrative supeIVLsion.

Applications for such/reductions must show that revenue
generated from proposed rates {s sufficient to contribute to a
carrier’s profitability. Applications must also include a
favorable current Californi7/xighway Patrol Terminal Evaluation
Report, and a certifioatioq‘that the applicant and subhaulers are
in compliance with all safety regulations applicable to their
operations. Applicationojﬁeeting specified requirements would be
deemed reasonable and become effective 30 days after Calendar
publication date, unless/protested. Renewals of rate deviations
would require the same revenue and cost data evidence required in
‘the initial applicatio ]

The Rule 5 applications would apply to the transportation
of all commodities transported under rates in Minimum Rate Tariffs
(MRTs) 7=3, 17=A, and 20.

The second CDTOA/CCA is set forth in Rule 6 of the
proposed GO. It xelates to deviations for the transportation only
of construction commodities, defined as those listed in Item 30 of
MRT 7-A, Item 60 of MRS 20, and Items 60, 65, 70, and 75 of MRT 17~

A. This second proposal would apply in connection with the
v
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transportation of these commodities to or from a construction
project. "Construction Project” is defined as follows:

"A project involving the transportation of
construction commodities in bulk in dump truck
equipment and where the differential between
the established minimum distance or zone rates.
foxr the involved transportation and the e
proposed less than than the established minimum
rate for application to distance or zone xrated
shipments will produce projected transportation
cost savings totaling $10,000 or moxre for the
shippex (debtor)." //

7/
CDTOA/CCA‘8 purpose in connection with Rule 6/deviations is

contained in Rule 6.2, and states in part:

"The rationale for Rule 6 deviatfén procedures
is a binding transportation contract between
the dump truck carrier and the shipper
(debtor), the anment and performance of which
is gquaranteed by the posting/of a bond by the
shipper (debtor). Rule 6 deviations from
established rates in the dump truck minimum

rate tariffs are to be supported by a detailed

‘ demonstration of performance factors by the
shipper and/or carriexr which are more efficient
than those which have been used by the

Commission in establishing dump~truck minimum

rates for conatruction/commodmties.

Several performance faotors underlying current dump truck
minimum rates are listed in Appendix B to the proposed GO. These
include revenue hours, loadinq/unloading times, average loads,
equipment hours per round trip, etc.

Paragraph D of Rule’ 6.3 of this proposal requires that at
the time of £iling of the application for use of the less than
established minimum rate, a bond must be furnished by the shipper.
The bond would guarantee payhent to the carrier and any subhaulers
used in the subject transportation of the full minimum rates,
should the performance factors and efficiency‘standarda set forth
in the application not be ach;eved on. average, during the
performance of the transportation.
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There are a number of restrictions, and more than a few
procedures which must be followed in connection with the CDTOA/CCA
Rule 6 proposal. For example, Rule 6 deviations apply only on the
transportation of construction commodities, to or from construction
projects. They would not be allowed on the trapsbortation of the
Item 40, 50 or 60 commodities named in MRT 7-A, nor on interplant
hauling. Noxr would they be allowed on hourly rate transportation.
A filing fee of $500 would be required. Xnown subhaulers must co-
sign the applichtion; those added to the project later would also
have to enroll in the deviation procesa;f If carriers, including
subhaulers, are not paid promptly in accordance with Item 130 of
MRT 7=A, the deviation authority would be canceled. Complete
documentation must be kept for each unit of equipment, showing the
computation of productivity factorg”and efficiencies, summarized
daily. This information must be accumulated and summarized in a
monthly report to the Commission.

The required bond would not be cancellable until 120 days
after completion of the conatruction project transportation, and
not until the results achieved undex the transportation had been
audited by the Commission’s TD staff and found to be consistent
with the performance factors underlying the authorized rate. If
the audit reveals that those performance factors were not attained,
the carrier would be requgked‘to collect all “"undercharges” in
accordance with PU Code § 3800, pay this amount to the Commission,
perhaps pay a penalty to.the Commission in addition, and be barred
from performing Rule 6 type deviations for one year.

The proposed GO contains a provision that the Commission
would have to assign sufficient personnel to review; analyze,
monitor and audit Rule 6 deviations, and increase the amount to be
paid into the Transportation Rate Pund by»dump‘truckers to«pay for
| thia~additional regulation. ,

K
o
|
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California Trucking Association (CTA) indicated its
support of the CDTOA/CCA proposal for an interim period of two
years subject to review at the expiration of that perxiod.
CDTdA/CCA-have-no-objection to adoption of their pﬁoposal,
contained in Revised Exhibit 100, for an interim two-year period.

Coalition

The Coalition’s proposal is the easiest to state of the
four proposals. It recommends simply that Reéolution TS~-682 be
modified, by providing that if no protest if filed to a sought
deviation, and neithexr the Commission’s TD/staff noxr an assigned
ALJ has any objection to its authorizatioh, the ALJ shall_wi:hin |
20 days after expiration of the protest pperiod prepare a proposed
decisioh,‘which shall be considered by /the Commission at its f£irst
meeting thereafter.

D- N i

Foxr several decades we have developed and maintained
minimum rates for the transportation of commedities in dump truck
equipment. Costs have been developed based upon industrywide,

average performance data. While many deviations have been
authorized for the interplant transportation of dump truck
commodities, few have been granted in connection with the
transportation of rock, sand and gravel when involved in
construction activity. -Resolytion TS-682 has required that
deviations be based upon favorable circumstances attendant to the
transportation, such as a return load opportunity. Such
opportunities are seldom izzzlved in construction activity. To the
extent that construction haulers such as Yuba may find it
infeasible to incur the pﬂgsent level of expense associated with
obtaining authority to ¢ rge less than minimums on much of their
traffic because of 4ob- eize, present procedures further diminish
deviation opportunities in this area.
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When rail freight transportation was subject to the
economic jurisdiction of this Commission, prior to its deregulation
by federal decree in 1980 (Staggers Act, PL 96-448), rail rates
were often available and could bhe assessed by dump truckers under
the provisions of PU Code § 3663. However, such rail rate
opportunities are no longer available, leaving the minimum rates as
the going rates in most circumstances. Greq;ér downward pricing
flexibility is required to meet the needs of the industry. Such
pricing flexibility should allow the favoréble circumstances
experienced by all dump truck carriers té be taken into account by
the Commission when considering requests for deviations from the
rates contained in MRTs 7-A, 17-A, and 20.

The Yuba proposal is concige and simple. Of all the
proposals advanced, it appears to offer the most pricing
flexibility with a minimum of oversight. It also affords carriers
and shippers the expedited procedtre we desire. Because deviation
applicants would not be required/ to incur the expense of providing
a complex and detailed showing o obtain authority to engage in
some degree of downward pricing activity. Yuba’s proposal also
helps to ensure that notraszg a carrier has an economic desire to
handle under deviated rates would be generally barred from moving
at less than minimums becaude of excessive filing costs. Under the
Yuba proposal, even the‘smuﬁlest and most unsophisticated carrier
would likely £ind the proc’dures it need follow to obtain a
deviation manageable. Unz:orm access to deviations would be
maximized. The proposalfs major flaw is that it may allow a degree
of downward pricing that/ {8 too great in the absence of a mechanism
through which we could review individual carrier costs and engage
in more carrier specific oversight.

Based on its/own experience and on information from a
survey it performed, /fuba alleges that the variable costs plus
insurance costs incurred to operate a unit of dump truck equipment
that are typically experienced in the industry amount to AbOut 80%
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of total costs. As a result, it concludes that a proposed rate
that {8 no less than 80% of the established minimum rate can be
automatically considered reasonable. We agree that about 80% of
the minimum rate should generally cover the variable and insurance
costs of reasonably efficient carriexr operations. We acknowledged
on page 5 of D.86-08-030 issued in this proceeding that the
variable and insurance costs upon which/the dunp truck minimum
rates are now based amount to about 85% of total costs. This face,
together with the fact that the minimum rates contain an 8% profit
factor, should ensure that 80% of a/ﬁinimum rate returns variable
and insurance costs to an efficie ¢ operator. Over the normal one
year duration that a deviation ¥s authorized, however, we believe
that a carrier should be requird& €0 more fully cover its total
costs of performing a specific/hauling job. Our concern is that
80% of the minimum rate would/fail to adequately cover the costs of
even an efficient carrier over the year long term of the deviation
- if that carrier’s entire buaéness was comprised of only the
deviated rate traffic.

If Yuba’s proposal were tied to a rate that was no less
than 90% of the established minimum, we would consider it a more
viable proposal. The exﬂ@tence of the 8% profit factor in the
minimum rate structure wéuld then tend to ensure that a reasonably
efficient operator who Jsed‘this procedure always covered nearly
its entire operating costs. In its comments to the ALJ’s propbsed
decision in this matter, even Yuba tacitly acknowledged the
propriety of a more restricted downward pricing window by
suggesting the substifution of 2 90% minimum rate factor in
connection with its proposal as a potential alternative to its
oxriginal 80% recomme?dation. Today’s four pexrcent increase in
minimum rates gives us further confidence that 90% of this new
level is substantial y above variable cost.

The Coali ion 8 proposal would allow virtually no new
pricing flexibility boyond what exista today. Rather, it would
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perpetuate the present Resolution TS-682 requirements, but would
expedite the process in those cases where there are no protests.
Such a proposal does not go far enough in today’s regulatoxy
climate. .

The CDTOA/CCA proposals, supported gy/é;A, could ba
granted quickly, and they provide a great depa of opportunity for
the introduction of individual carrier opﬁfating experience into
the industry pricing structure. The CDTQA/CCA Rule 5 proposal
would provide an expedited method for achieving authority to

. deviate, based upon a showing similar/to the one presently required
under Resolution TS-682, and would allow such cost justified
requests to become effective 30 days/after being calendared, if
unprotested. However, the-CDrOA/cda Rule 6 proposal, while
innovative, would impose a number /of control and oversight
requirements which we do not beljeve are necessary in order to
inject the downward pricing fleﬁ&bility*desired. The complex and
papexwork intensive set of recommendations contained in the
proposed Rule 6, coupled with /the increased Commission TD staffing
admittedly necessary to examine, monitor and audit such requests
and the performances realized thereunder, should be undertaken only
if there were no othexr viable method available for adoption.

The TD Btaff’sipygposals, in the main, appear to offer a
greater degree of pricing flexibility than now exists under present
procedures. They do 80 with a minimum of oversight. Staff’s Full
Cost Procedure would affgéd carriers and shippers the expedited
procedure we have desired. It would also allow carriers the
oppoxtunity to assess le@svthan minimum rates based upon individual
operating experience, tﬂereby achieving the departure from average
costs and rates which !ave been the principal targets of c¢ritics of
minimum rate regulation. The TD staff proposal provides adequate
protection for the viability of the industry by requiring the
showing of profitability or working capital adequdcy every six
months in order to initiate and continue Variable Cost deviations.
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The TD staff’s Variable Cost Procedure offers further
opportunity to carriers with the ability to achieve further savings
in situations described by the TD staff witness in his exhibit -
those where they might be able to gain additional business during
slow times when equipment and drivers are idle, or when carriers
may be traveling empty to or from a point of pickup or delivery.
However, we believe that the TD sta%ﬁ Variable Cost Procedure would
be more reasonable if amended to ieclude the cost for insurance, as
recommended by Yuba in its proposal. Insurance costs have often
been treated by cost experts as variable, rather than fixed costs,
as in those cases where insurance is paid as a petcentage of gross
revenue, or on a mileage basis{ These costs have been increasing
disproportionately to other costs in recent years. They should be
included in variable cost pﬁpsentations of all carriers; otherwise,
carriers who do not incur such expenses as variable costs could
exclude them from their coft presentations, while those who do pay
for their insurance as a variable cost would have to include them.
These latter carriers cod&d not compete on the same basis with the
first group. This unfa : result would best be resolved by
requiring the inclusio?7:f insurance by all carriers wishing to use
the TD staff’s Vaxiabl? Cost Procedure in bidding for
transportation. Insurance is an expense mandated by Commission

-order. It is more regsonable'in these circumstances to require
reimbursement for suﬁh expense when it is mandated.

None of the proposals except CDTOA/CCA’s contained
specific recommendations concerning labor expense. Over the years
the Commission has authorized many rate deviations in dump truck
transportation, the|/labor portion of which has been based on the
actual labor cost experienced,-rhther than the cost underlying the
minimum rate. Use of actual labor cost experienced seems
p:gfe;qble,-given‘?heJnAture'of‘the problem that a minimum
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rate deviation addresses. Therefore, we will continue the existing
treatment of labor costs in cases handled under the new deviation
procedure. _
We believe TD staff has the expertise to check-off
compliance with the relatively straightforward f£iling requirements
we adopt today for deviation requests. It has administered GO 147-
A, which underlies the existing generar/freight program, and, of
course, TD staff’s qonclusxons and actions in the course of
pProcessing rate requests under our new program are subject to
challenge: a protestant, if his protest is not found by TD staff to
fit our adopted guidelines, may fille a formal complaint concezrning
the rates in issue, and an applicdant in a similaxr position can
pursue formal processing of his fapplication (which will be referred
to an administrative law judgey. In summary, this carefully
defined and prescribed delegauﬁon to TD staff entails its
processing requests by check&ég—off compliance with clear
requirements, and a carrier r protestant who takes legitimate
issue with staff’s processixg of a request may, as noted above,
pursue formal review with & complaint or application. .

After consideration, we will adopt new dump truck
deviation procedures that/combine what we believe to be the
desirable elements of th Yuba and the TD staff proposals. Undexr
our adopted procedures, a carrier aeeking to assess no less than
90% of the established m&nimum rate will be allowed to do so by
£iling a simplified rate deviation application form similar to the
one contained in Appendix A to Yuba’s Exhibit 98. An applicant _
will be required to submit evidence of its overall financial.
condition, a favorable /California Highway Patrol report, plus a
certification that all|subhaulers are in compliance with applicable
safety regqulations.

A carrier seeking to assess less than 90% of the
established minimum rate will be required to comply with the
provisions of the TD aff's proposal. ' We will require  applicants
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to show that insurance costs, as well as other costs that are
clearly variable in nature, are covered under the Variable Cost
Procedure. As recommended by Yuba and CDTOA/CCA, we will also
modify the TD Staff’s proposal to require an applicant £iling undex
either the Full Cost Procedure or the Variable Cost Procedure to
submit a favorable California Highway Patrol report and a
certification that all subhaulers are in compliance with applicable
safety regulations. The c¢omplete detail of our adopted procedures
are contained in Appendixes A through D of this decision.

In ordex to ensure the continued viability of the
industry, our decision here should belpﬁde on an interim basis.

A period of two years will be a reasconable period of time to
implement the new program and monitgr its effect upon the Iindustry.
If the program works successfully, as we expect it to, it can be
made permanent at the end of that period. 1If adjustments are
needed, we expect and urge the T?/E:aff and industry to inform the
Commission at any time during this

adjustments can be considered.

This is an intexrim dgciaion. We think it is premature t¢
amend Resolution TS-682 and our Rules of Practice and Procedure,
and the Special Deviation Docﬁgt relating to deviations and
renewals from minimum rates. ; Therefore, under Rule 87, this
decision will temporarily supersede the provisions of Resolution
TS-682, as well as those oj/Rule 42.1 and 42.2 (b) of our Rules of
Practice and Procedure, and/ the Special Deviation Docket, insofar
as they relate to transportation subject to MRTs 7-A, 17=-A, and 20.
We supersede these procedures only because we could not otherwise
implement this new proceﬂé for a two-year experimental period. Wwe
believe that this is the/minimum‘supersedure‘that is necessary to
permit this. Applicant@ and potential protestants should note that
we are superseding only Rule 42.2 (b) while leaving Rule 42.2 (a)
in.piace for this pu ose. - Protests ;o-applicat;ons,fot deviation
'sha¥lfnot be considered unless they satisfy the full requirements

intexrim period so that
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of Rule 42.2 (a). In addition to any other reasons for filing a
protest, we recognize that a protest may convey a competitive
advantage to the protestant merely through the administrative delay
that may thereby be caused to an applicant. Should we detect a
pattern of protests that appear to be filed gdr this purpose and
that do not meet the requirements of Rulerigﬁz (a), we may consider
appropriate remedies either through amend?ents to the Rules of
Practice and Procudure or through other means available to us.
Accordingly, we refer to Rule/87 of our Rules of Practice
and Procedure in f£inding that good cause exists to order the
deviations from our Rules described above for the purpose of
adopting this program during the twg;year experimental period.
At the end of the experimental period contemplated by this
decision, consideration will be given to amendment of Resolution
TS=-682, Rules 42.1 and 42.2 (b), dgd the Special Deviation Docket.
In accoxdance with PU Céde-s 311, the ALJ’s proposed
decision was mailed to appearancés on November 10, 1988. Comments
were received from-CDTOA/CCA, %ﬁba, AGC, T&T Trucking, Inc. (T&T),
and. from the Coalition. We haye reviewed and considered these
comments, and note again that /those of Yuba contain a
recommendation that we adopt a deviation procedure substantially
similar to the one we are adopting by this decision. We also note
that the comments of T&T, and certain of the comments of AGC, are
particularly persuasive.

' In the proposed decision, Appendix A, Subsection A,
Subsection (d) on Page A-2,| Appendix B~7(b) on Page B-2, and
Appendix C~3(B) on Page C-2, Intexnal Revenue Service Income Tax
Forms 1065, 1120, 1120-A.or 1040, Schedule C are to be filed with
the application if authority is sought utilizing subhaulers to
transport the involved commodity. T&T believes subhaulers will be
extremely-reluctant to previde their income tax. returns for a
filing which then become public record, considering such
Information to be confidential between the filing party'and the
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Internal Revenue Service. T&T believes the recommended deviation
procedures in this respect to be of questionable legality, and
inhibitive to the effective implementation of the procedure. It
urges the elimination of these tax forms should the ALJ’s proposed
decision be adopted.

As an alternative, T&T suggests that the Commission
consider protection of subhauler interxests through adoption of
"50%" requirements as set forth in the CDTOA/CCA Exhibit 100
Revised deviation proposal (e.g. Rule 5.2-D), or a similar
provision in GO 147-A, Rule 7. l(e)/ Under that requirement, if
subhaulers are to be used to provide less than 50% of the actual
transportation under the proposed rate, no subhauler costs or
financial information need be submitted. However, when subhaulers
are to be used to provide morefthan 50% of the transportation, then
subhauler costs must be submitted with the application. 1In T&T’s
view, this rule would provide adequate protection against abuse of
subhaulers and is far preferable to the required submission of
income tax returns. ‘

Appendix A, Pard&raph (P)6 on Page A-~2, and Appendix C on
Page C-5 of the proposed decision requires that an involved shippex
enter into a written agreement with the applicant for a Variable
Cost Procedure deviation to evidence that it commits to pay - and
that applicant commits to collect ~ any difference between the
deviated rate and the minimum rate (undercharges) if we determine
that the former will not cover 105% of applicants variable costs.
AGC believes that such a requirement will effectively preclude use
of this procedure. In AGC’s words: “"No shipper would knowingly
expose himself to this potential liability.* It recommends that
this requirement be eliminated.

We concur/with T&T’s concern about the confidentiality of
tax forms. We agree that adoption of the "50%" rule would be
adequate. for purposes of this proceeding in lieu of the forms
referred to above, and would be consistent with our rules in the
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general freight progr&m. We also share AGC’s concern that the
Variable Cost Procedure be constructed in a way that will not
inappropriately prohibit its use. We recognize that the
carriér/shipper agreement could well have a chilling effect on
shipper willingness to use deviated rates, especially as the
meaning of the agreement is unclear. The agreement refers to
undercharges that might be asgessed should the deviated rate later
be found unreasonable by the Commission., However, a properly-
supported and duly approved deviation gﬂil by definition be a
reasonable rate, and therefore not properly the subject of any
undexcharges; by contrast, the use by/a carrier of a deviation for
which the carrier did not have proper authority could lead to an
assessment of undercharges. We wilX not include the
carriexr/shipper agreement in the deiable Cost Procedure.

Our adopted Full Cost and Variable Cost Procedures
incorporate both T&T’s recommended "S0%" rule and AGC’s
recommendation to eliminate the arrier/shipper agreement contained
in Appendixes A and C of the proposed decision.

Eindings of Fact

1. CDTOA/CCA have filed ja motion for an interim 5% increase
in rates in MRTs 7-A, 17-A, and 20 for commodities named in Item 30
of MRT 7-A.

2. The equipment costsjcontained in the various staff
exhibits, and the labor costsf{used in Petition 328, are the best
and most. curxent evidence for] measuring costs for dump truck
carriers. 7

3. Except for increasés of 2.2% to 3.0% oxdered in 1987,
xates named in MRTs 7=A, 17-A, and 20 have not been increased since
1985.

4. Since the last xatc increases ordered in these MRTs, the
industry has experienced further increases in total costs. These
costs: have been measured by CDTOA/CCA, and indicate that increases

in rates for the transportation of construction related commodities
: . .i‘ .
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of 4 percentage points will allow the industry to earn revenues
which are reasonable and necessary.

5. The operating ratio and demographic information discussed
in the decision tends to confirm the neod for increases as measured
by the petitioners, although not necessarily in the same amounts
proposed. //

6. The £iling of petitioners’/motion, publication thereof in
the Daily Transportation Calendar, and the ALJ’s ruling of May 20
advising all parties of the July 6 hearing provide adequate notice.

7. PU Code § 3666 states: /"If any highway carrier, other
than a highway common carrier, desires to perform any
transportation or accessorial service at a lesser rate than the
minimum established rates, theiéommission shall, upon finding that
the proposed rate is reasonable, authorize the lesser rate for not
more than one year.™

8. D.85~04-095, which!&nitiated-OSH 325, et al. directed
that hearings should be held/to consider developing a "procedure
under which an individual ddmp truck carrier ¢an be readily
permitted to charge less than the established minimum rate level
when actual circumstances arrant such action.*

9. While many deviations have been authorized from minimum
rates in connection with the intexplant transportation of
commodities in dump truck jequipment, virtually none have been
authorized in connection oith dump txuck construction activity.
Furthermore, those deviat?ons which have been authorized have often
not become effective unti} several months after £iling, even if
unprotested, because of the current administrative procedure.

10. The procedures;set forth in Appendixes A through D to
this decision will provioe reasonable, workable, expedited
procedures for processing initial and renewed regquests for
deviations from rates in;MRIs 7-A, 17-A, and 20.

- 11. The TD staff has the expertise to perform the check-off -
compliance review of aoi}ications for authority to deviate from

or ™

- 34 -
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minimum rates, in the manner set forth on Pages A~4, A-5 and A-6 of
Appendix A to this decision, aftex such applications are
calendared. This will provide an expeditious and reasonable
procedure for such requests.

12. The need to proceed with revisions to the Commission’s
procedures for authorizing deviations %ﬁ%m minimum rates for dump
truck transpoxtation for an experimengal period of two years
constitutes good cause for deviating from Rules 42.1 and 42.2 (b)
of the Commission’s Rules of Practice and Procedure.
92&:1..5.:!.9_3_91_&_

1. MRTs 7-A, 17-A, and 20 should be amended‘to conform to
our findings above. The resultant rates will be just and
reasonable.

2. MRTs 17~A and 20 shou d be amended by separate orders to
avoid duplication of tariff dismrxbution.

3. Due to the needs of dump truck carriers performing
transportation under rates inlMRIs 7-A, 17-A, and 20 for rate

relief, the effective date othh;s decision should be today.

4. The provisions included in this decision as Appendixes A
through D, should be adoptedffor an interim period of two years.

5. This decision shoéid provide the bases for achieving
deviations from rates in MRTs 7-A, 17-A, and 20, and should
supersede Resolution TS-Gaziand Rules 42.1 and 42.2 (b) of the
Commission’s Rules of Pracﬁice and Procedure, and the Special
Deviation Docket, in conneétion with transportation performed undex
those tariffs. Such aupersedure is appropriate under Rule 87 of
‘the Rules of Practice and [Procedure.

6. The Commission should authorize TD staff to pexrform the
check-off compliance review, as provided in Appendix A of today’ s
decision, of applications{for authority to-deviate-from rates in
MRT8. = 17-A, ox 20. h
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APPENDI

PROCEDURES AND TERIA FOR
FILING DEVIATION APPLICATIONS




A carrier seeking to assess less than an established minimum
rate can select one of the following deviation procedures:

a. A Szmplzfxod Rate Deviation Procedure will be available only to
carriers propesing a rate that is 90% ,or more of the applicable min~-
imum rate. A proposed rate at that level is presumed to be reason-
able and no cost showing is required! Staff will handle these
deviation requests as informal matters and those that are not con-
tested will become effective 30 days after calendar notice.

b. Use of this procedure will requizé that carriers submit:

1. A proposed rate that is no léss than 90% of the applicable mini-
mum rate. ,

2. Their latest available baldﬁoe sheet and an income statement from
the most current fiscal year.

3. Their identity and the identities, signatures and telephone num-
bers of the shipper and any/subhaulers invelved in the transporta~

‘ . tion.

4. A description of the transporxtation.

5. The applicable minimum/rate and the proposed rate, using the same
unit of measurement as that shown in the applicable minimum rate
tariff. j

6. A current favorable Calztornza Highway Patrol safety repoxrt,
plus, if subhaulers are used, a certification that all subhaulers
are in compliance with applicable safety regulations.

5
¢. Subhaulers engaged by prime carriers to provide transportation undexr
the deviated rate must be paid not less than 95% of the deviated
rate, 75% when they are'prov;dzng the tracter (pulling services)
only.

d. Carriers wishing to continue use of the Simplified Rate Deviation
should file an application for renewal at least six weeks in advance
of the current devuat;on’s expiration date.

n 2. Applicants for Full Cost Deviations will adhere to :
' the same requirements as those contained in Resolution

‘ TS-682 ‘except that-
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. - It will no longer be necessary to show that the trans-
portation in question is performed under favorable
operating conditions that differ from those used in
establishing minimum rates.

2. Staff will handle these deviation requests as informal
matters and, if they are not contested, will become
effective 30 days after calendar notice.

3. Renewal applications will no longer be handled under
the Special Deviation Docket Procedure. All renewals,
as with initial applications, will be processed under
the informal expedited procedure.

4. They shall declare that subhaulers/wzll not be used to provide
more than half of the actual transportation (as evidenced, for
example, by the subhaulers provid&ng less than half of the power
units to be used), or if subhaulers are to be used on more than
half of the transportation, the/costs of the subhaulers employed
in the transportation shall be /included.

5. All prime carrier applicants must submit a current favorable Cal-
ifornia Highway Patrol safety/ report, plus a certification that
all subhaulers used in the transportation are in compliance with
applicable safety regulatio

. b. Full Cost applications, based on the carrier’s actual cost, will
continue to require a showing /that the proposed rate will cover
the applicant’s full cost for/providing the service and will
produce a profit.

a. A variable cost procedure, Jlso based on the carrier’s actual
costs, will only be available to either profitable carriers o
those with sufficient working capital. Staff will handle these
deviation requests as informal matters and those that are not
contested will become effective 30 days after calendar notice.

b. Use of this procedure will /require that carriers submit:

1. A showing that they are eithexr profitable or have sufficient
working capital to c¢over any loss that could result from using
the variable cost rate. Applicants will prove profitability and
working capital availability by submitting a balance sheet and
income statement from the most current fiscal year. New carriers
must submit a balance sheet, a working capital worksheet and a
projected profit and loss statement. New carriers and applicants
who show a loss on their income statement will also be required

- to sign a release form authorizing the Commission to obtain
: . financial information from the applicant’s bank Tecords. These
. forms are contained in Appendix D.
Page A-2




Their ;dentzty and thé identity -of the shipper and any subhaulers
involved in provzdxng the transportation.

A descr;ptzon oz the transportation.

The existing rate and the proposed rate, using an appropriate
unit of measurement.

A simple cost analysis proving that the proposed rate is at least
105% of the total of variable costs and/insurance, accompanied by
a statement under penalty of perjury confirming the accuracy of
this analysis.

Either a declaration that subhaulers will not be used to provide
more than half of the actual transpbrtation under the proposed
rates (as evidenced, for example, by the subhaulers providing
less than half of the power unit;/£o~be used), or the inclusion
of the costs of the subhaulers employed in the transportation.

A current favorable California Highway Patrol safety report,

plus, if subhaulers are used,dé‘certification that all subhaulers

are in compliance with applicable safety regulations.
Carriers who are requlred by formal order of the Commission to col-
lect undercharges from sh;pperd for tallure to cover 105% of their
total of variable and insurance costs in performing the service,
must immediately discontinue use of the rate in gquestion. The car-
riers are also prohibited by the Commission from filing or partici-
pating in any new deviation for one year from the effective date of
the oxder. (This prohibition does not apply to renewals of existing
deviations filed under the Si 7p11£ied or Full Cost Procedure.)

Subhaulers engaged by prime carrlers to provide transportatzon

under the deviated rate: i

1. must, if providing more than half of the transportation under the
deviated rate, submit to the prime carrier, for joining with the
f£iling of the application, a simple cost analysis proving that
the c¢ompensation received from the deviated rate is at least 105%
of the total of variable [costs and insurance to be incurred under
the subject transportat;on. When subhaulers provide more than
half of the transportation: 1) new subhaulers must submit a bal-
ance sheet, a working capital worksheet and a projected profit
and loss statement; and 2) new subhaulers and subhaulers who show
a loss on their income statement will also be required to sign a
release form (found in Appendix D) authorizing the Commission to
obtain financial information from the subhauler’s bank records.

2. must be paid not less than 95% of the deviated rate, 75% when
they are providing the tractor (pulling services) only.

3. must: certlfy, under penalty of perjury, that the compensation to
~ be rece;ved zrom the deviated rate wzll cover 105% of the total
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of their variable costs plus insurance. Prime carriers will
review each subhauler’s costs and certzty‘that they have deter-
mined the costs to be accurate and valid. The verizication forms

are contained in Appendix C. e//
If the Commission determines in its final ordeér that 105% of
the subhauler’s actual total of variable and/insurance costs
exceed the amount earned by the subhauler
rate, the prime carrier shall pay the sub
pullers) of the minimum rate for all work performed under the
deviated rate. The difference between this and what was paid to
the subhauler under the deviated rate shill be paid to the Com-
mission as an undercharge fine by the suybhaulex.

Subhaulers who are requzred by the Commission to collect under-
charges from the pr;me carrier must infmediately discontinue use
of the rate in question and are prohibited from filing a new
deviation or providing transportation services under a new devi-
ated rate for one year from the effdgctive date of the orxder.
(This prohibition does not apply tq/renewals of existing devi-
ations filed under the Simplified or Full Cost Procedure.)

W, i . Carriers filing variable
cost deviations must submit new applications every 6 nonths to
continue using the rate. Carriers wishing to continue use of
the variable cost rate should file at least 6 weeks in advance
of the current deviatioen’s exp17at10n date.

Two copies of all applzcatlons/to deviate from MRT’s 7-A, 17-A
and 20, including any supplements or amendments, shall be
delivered or mailed to:

CaliforniaPublicJUtilities Commission

Truck Tariff Section-2nd Floor
505 Van Ness Avente
San Francisco, CAg 94102

If a receipt for the filings Es desired, the application shall
be sent in triplicate with a self-addressed stamped envelope.
One copy will be date stamped| and returned as a receipt.

Rejected applications will be| returned to the applicant'with an
explanation of why the application was not accepted.

Arllapblications filed will be available for publxc inspect;on at
the Commission’s office in' San Francisco. '




The deviation filing will be noted immediately in the Commission’s
Transportation Calendar. Renewals of simplified and full cost
deviations will be. labeled as such in the czlendar notice. The
deviated rate will become effective 30 days after the calendar
notice date, unless rejected or suspended/prior to that date by the
Commission staff. '

The Commission staff will review the proposed deviations during the
30 day notice period.

Staff may reject a filing within the 30 day notice period. AllL
rejections will be noted in the Daily Transportation Calendar
and applicants w;ll be notified by/mail of the reasons for
rejection.

sStaff will reject any application that is incomplete or fails to
meet the following conditions: /P

i. It a simplified rate deviation application, the proposed
rate must be norleSj/than 90% of the applicable minimum
rate.

If a full cost application, the proposed rate must provide
an operating ratio of less than 100.

If a variable cost/;pplication, the proposed rate must
cover at least 105% of the total of variable cost and
insurance.

Submit a current favorable California Highway Patrol
safety report, plus, if subhaulers are used, a certifi-
cation that all subhaulers are in compliance with appli~
cable safety regulations.

Any party may protest a proposed rate deviation. The protest must
be in writing and SpeCLchally indicate in what manner the
appllcation for a dev;ated rate is defective. It must be
received no later than lo'days before the deviated rate is
scheduled to become effective. A copy of the protest shall ke
served on the applicant on the same date it is either forwarded or
delivered to the cOmm;ssmon. All protests will be noted in the
Commission’s Transportation Calendar.

If the Commission staff determznes that valid grounds exist for the
protest, it will evaluateithe substance of the protest based on
conformity with the guidelines for filing the application and may’
decide to reject the filing before the effective date of the

rate. The staff may also temporarily suspend the rate for a
period of time not to exceed 45 days beyond the date.of
suspension, during which time it will either reject the protest
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or request the Commission to further suspend the rate and set the
matter for hearing. Protests involving costs may have merit

which is not clearly determinable by Staff, in which case the

rate filing will be suspended with a request to the Commission that
the matter be set for hearing.

Notice of any rejection or rate suspension, and any vacation of such
suspension, will appear in the Commission’s /Transportation Calendar.

If a protest results in the Commission setting the matter for
hearing, the burden of proof rests with the proponent of the devi-
ated rate.

¢
l

L. Commission review of any rate which is' in effect may be initi~-

ated by f£iling a formal complaint. The burden of proof in a conm-
plaint shall be upon the complainant./ The complainant will send a
copy of the complaint to the defendant (carrier), shipper and any
subhaulers who are parties to the transportation agreement. '

/
/-

?
/

/
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C. 5437, OSH 325 et al

1. APPLICANT INFORMATION
Application No:
Is this a renewal application? yes no
Cal T-No:
Name:
Address:
Telephone:
Person te contact: e/
If a corporation, attach articles of ;ncorporatzon or
reference a previous filing that contained the articles:
Signature of owner or orr;cer//

SAFETY AND SUBHAULER COMPENSAIION INFORMATION

Attach your current favorable California Highway Patrol
safety report. If subhaulers axe used, include this
statement: I certify thst all subhaulers used in perform~
ing this transportation are in compl;ance with applicable
safety regulations. I further certify that they will be .
paid not less than 95% jof the deviated rate, 75% when they
are providxng the tractor (pulling servxces) only.

FINANCIAL INFORMATION ‘ '
Attach latest available balance sheet, dated s, 49
Attach income statement for the latest fiscal year ending
., 19

SHIPPER INFORMATION /
Nane:
Address:
Telephone:
Person to contact:
Signature of owner or officer:

TRANSPORTATION DETAILS
Job location: -
Point of origin:. .
Point of Destination:
Haul distance:
Commodity:.
Quantity:
Applicable tariff:
Applicable tariff irate:
Proposed rate:
Effective date of lproposed rate:
Termination date of proposed rate™*

*Note: All rate devxatlons-must be renewed after one year.

' The renewal application should be'submztted atlleast six weeks pr;or
o . to expiratzon.‘, \ ,
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. 5437, OSH 325 et al

6. SUBHAULER INFORMATION .
Attach separate pages with information on tems 1l and 2

(on page A-l-l).~
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‘. 5437, OSH 325 et al

CARRIER VERIFICATION

I am the applicant in the above-entitled natter. the statements in
the foregoing document are true of my own knowledge, except as to
matters which are therein stated on intormatzon or belief, and as to
those matters, I believe them to be true.

I declare under penalty of perjury that /the forégoing is true and
correct. .

Executed on at , California.
‘ - (Date). (game of City) _

(Applicant)
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5437, OSH 325 et al

CARRIER VERIFICATION
(Where Applicant Is a Corporation)

I am an officer of the applicant corporaﬂ&on herein, and am
authorized to make this verification on its behalf. The statements
in the foregoing document are true of my own /knowledge except as to
the matters which are therein stated on information and belief, and
as to those matters I believe them to be trie.

I declare under penalﬁy of perjury t the foregoing is true
and correct. : : o ‘

Executed on : at - ’ California.
(Date) (Name of City)

- (Signature and Title of Corporate Officer

Page A=1-4




_.' 5437, OSH 325 et al

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing applica-
tion has been served by (specify method of sexvice) upon each of
the following: '

(List names and addresses of parties serxved. )

Dated at : p CalifJénia, this
. (Name of City) (Day)

F 19__-

(Month)

(Signature of Person Responsible for Service

Page A-1-5

(End of Appendix A-1)




C.5437, OSH 325 et al. ALT-COM;GMW

APPENDI B

FULL- COST DEVIATION PLYCATION FORM




. . APPLICATION TO DE‘VIA.TE FROM THE MINIMUM RATES FOR
TRANSPORTATION OF COMMODITIES IN DUMP TRUCK EQUIPMENT

FULL COST DEVIATION APPLICATION

Is this a renewal application? yes J/ no

/
Full cost deviation application # (Commission will ingsert number)

/
Name of carrier (Exact legal Name)
/
Principal place of business (Street Address and City)

/
If applicant is a corporat;on, attach articles of incorporation or
make reference to a previous filing that contained the articles-_

Carrier is authorized to transport
- /
Contact person regarding this application(Name, Title. Address .

and Telephone Numbex)

Commodity description and form /
)

. Deviation from Minimum Rate 'rariét (Tariff Number)

Origin

Destination f

Shippex ’ /
!

Present Ratefexpress in unit of measure) min. wt., unless hourly
1

Proposed Rate(express in unit Of measure) min. wt.. unless hourly

1. Describe the transportat;oA to be performed. (The description
should cover all particulars of the transportation to include
but not be limited to: Loading and unloading, loadweights and
anticipated volume per day| or other time period, and whether the
transportation is part of a backhaul or fronthaul.)

Show the estimated cost of performing the transportatioen under the
proposed rate. Include the development of labor costs, vehicle
fixed costs and mileage ¢osts, other direct costs and allocations
of administrative and other indirect costs. OQverall cost should be
expressed in terms of cost per 100 pounds, cost per load, or other
appropriate unit of measure.

Show. expected revenue from the transportation undexr the proposed
~rate in terms of revenue per 100 pounds, xevenue per load or

Page B-1




other appropriate unit of measure éhat will permit evaluation
of the profitability of the service at the proposed rates.
Explain the methods used in developing the revenue figures.

Attach a letter of support from the shipper.

Identify any carrier(s) presently provzding the specific service
sought by the applicant. ‘

Attach applicant’s latest available balaﬁce'sheet,

dated ., 19__. and an income statement for the latest

fiscal year ending _ , 19_4

/
Subhaulers will ke used to perform less than half___, more than
half____, or none____ of the transportation.

If subhaulers are engaged to pertorm the service, they must either
be paid the full proposed rate or, if the subhaulers will be paid a
lesser rate or charge than that séught by the applicant, or if in
any case more than half of the q;ansportatzon under the deviated
rate is to be provided by subhaulers, the following facts and
statements must be submitted and joined with the filing of the
applxcatzon.

A. Name of Subhauler
Permit Numbexr
current Address

LIST SUBHAULERS BELOW:
n

i
B. A profit and loss (in%ome) statement and a balance sheet.

C. A deta;led financial statement from each subhauler showing
its total revenues and expenses in performing the trans~
portation for the prﬂme carrier for the last fiscal year
and the subhauler’s projected revenues and expenses for
the‘specmzlc'transportation sought under this application.

Other facts relied upon to support the reasonableness of the
proposed rate.




Attach your current favorable .California Highway Patrol safety
report. If subhaulers are used, include this statement: I certify
that all subhaulers used in performing this transportation are in
compliance with applicable safety regulations.

11. This rate shall become effective 30 days after the date that
notice of the filing appears in the Commission’s Transportation
Calendar.

12. This rate shall expire (show date) (no later than
one year from the effective date).

13. In all other respects the rates and rules in MRT_____ shall apply.

14. Applicant will furnish a copy of this applicat;on €0 any interested
party either upon their written request or that of the Commission.
Renewal applications must be served upon the parties who were
served a copy of the preceding application.

/
Dated at » California, this
day of r 19__.
Signature: '
'J'.‘itl‘e;:; : :
Address: i
— |

. Telephone Number:




CARRIER VERIFICATION

I am the applicant in the above-~entitled matter; the statements in
the foregoing document are true of my own knowledge, except as to
matters which are therein stated on information or belief, and as
to those matters, I believe them to be true.

I declare undex. penalty of perjury that the foregoing is true and
correct.

Executed on : S at ___, Califormia.
o (Date) (Name of City) : '

7
N
y

(Applicant)




CARRIﬁR VEﬁIFICAmION
(Where Applicant Is a Corporation)

I am an officer of the applicant corporation herein, and am author-
ized to make this verification on its behalf. The statements in
the foregoing document are true of my own knowledge except as to
the matters which are therein stated on information and beliet, and
as to those matters I believe them to be true.

‘I declare under penalty of perjury that the toregoing is true and
correct.

Executed on o at s California?
(Date) (Name of City)

. (Signature and Title of Corporate Officer.




". CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregeing application has
been served by (specify method of gervice) upon each of the

following:
(List names and addresses of parties sexrved.)

Dated at. ' , California, this
(Name of City) ' ‘ (Day)

of - , 19__.
(Month)

(signature of Person Responsible for Service

 Page B-6
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A-PP'/E NDIX ¢
VARIABLE COST DEVIATION APPLICATION FORM




APPLICATION TO DEVIATE FROM.THE MINIMUM RATES FOR TRANSPORTATION
| . OF COMMODITIES IN DUMP TRUCK EQUIPMENT

VARIABLE COST DEVIATION APPLICATION

Carrier applicant qualifies to file a deviation under the vari-
able cost deviation procedure by demonstrating profitability or
workmng capital avazlab;lmty by submitting a balance sheet and
income statement from its most current f;sca%/year. New dump truck
carriers must submit a balan¢e sheet, a working cap;tal worksheet
and a projected profit and loss statement. /MNew carriers and those
applicants who show a loss on their profit and loss (income)
statement will also be requzred to sign a ;elease form (Appendix D)
authorizing the Commission to obtain financial information from the
applicant’s bank records.

If subhaulers are to be used, the c¢ost justification shall
either contain a declaration that subhaulers will not provide more
than half of the actual transportat;on/hnder the proposed rates (as
evidenced, for example, by the subhaulers providing less than half
of the power units), or include the costs ¢of the subhaulers. When
subhaulers provide more than half of the transportation: 1) new
subhaulers must submit a bhalance sheet, a working capital worksheet
and a projected income statement; and 2) subhaulers who show a loss
on their income statement, and new subhaulers, will be required to
sign a release form (Append;x D) authorizing the Commission to-
obtain financial information from the subhauler’s bank records.

Variable cost deviation appl;catz?g #(Commission will insert number)

Name of carrier (Exact Leqgal Name)

Principal place of business / (Street Address and Citv)

If applicant is a corporation, d&tach articles of incorporatxon or
make reference to a prevxous £iling that contained the articles.

Carrier is authorized to transporq_ﬁﬂmL_Qng:g:ing_bu:hg:i&xl__

Contact person regarding this application (Name, Title, Address
and_Telephone Numbex) !

Description of commodity '

|
Deviation from Minimum Rate Tariff (Tariff Nunber)

Origin_

Destination /

Shipper /
Present Rate WWW

Proposed Rate MWWW
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1. Describe the transportation that will be performed under this
rate. (The description should cover all particulars of the trans-
portation to include but not be limited to: Ioading and unloading,
loadweights and anticipated volume per day or other time period,
and whether the transportation is part of a backhaul or fronthaul.)

2. In the event that subhaulers are engaged to perform this trans-~
portation, they shall be paid no less than 95% of the revenue
earned from the deviated rate. 1If the subhaulers are only provid-
ing "pulling™ services, (tractor and driver only) they shall be paid
no less than 75% of the revenue earned from the deviated rate. The
difference between the deviated rate and the amount paid to the
subhauler will cover any brokerage fee normally paid to the prime
carrier. If the rate does not adequately cover 105% of the total
of the subhauler(s)’ variable cost and insurance cost of performing
the service, the prime carrier shall reimburse the subhauler at 95%
(75% for "pullers") of the applzcable minimun rate. The difference
between this and what was paid to the subhauler under the deviated
rate shall be paid to the Commxss;on, by the subhauler, as an

undercharge fine. /

/

3. Subhaulers will be used to»perzorm less than half__ _, more than
half__ , or none____ of the transportaticn.

4. Ir ‘authority is socught util;zing subhaulers, submit the
followlng- /

5. Attach your current faq%rable California Highway Patrol safety
report. If subhaulers are used, include this statement: I certity
that all subhaulers used in pertorming this transportation are in
compliance with applicable safety requlations.

6. Revenue/Cost Comparisons~-The rate/cost information can be
stated per trip, per mile, per ton, per hour or other appropriate
unit of measure. Please be consistent throughout your presentation.
If the proposal containﬂldxfrerent origin/destination combinations
or different weights, please give appropriate examples. (Addi-
txonal ‘sheets may be used for subhauler data). -ALL CARRIERS (and
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subhaulers, if subhaulers are . providing more than 50% of the
- . transportation) MUST.SUBMIT REVENUE/COST COMPARISON STATEMENTS.
’ The format below can be followed or can serve as a guide:

PROPOSED RATE:

INSURANCE COSTS:

VARIABLE COSTS:
Driver Labor

Fuel/0il

Tires'_

Maintenance
and Repair

Gross Revenue
Expenses

Other variable costs _
(Please specify. If

L 4

none, write "none"™)

TOTAL VARIABLE COST

INSURANCE PLUS VARIABLE //
COSTS '

DIFFERENCE /

(Rate minus Costs)
*If an input is used specifically for the job in question, and
would not be used or paid for otherwise, the input is variable.

7. Attached is the carrier verification and the subhauler/prime
carrier verification forms. ALL/VARIABLE COST DEVIATION PROPOSALS
MUST INCLUDE THE CARRIER VERIFICATION FORM. If subhaulers will be
performing transportation the SUBHAULER/PRIME CARRIER VERIFICATION -
form must be submitted as well. :

8. This rate shall become effective 30 days after the date that
notice of the filing appears in the Commission’s Transportation
Calendar. .

9;‘This.rate shall expire_ (show date) (ﬁo~1atér than -six months
from effective date). ' L

“lo.‘iﬁvﬁll other réspects:tpg,ratesvand rules in MRT____ shall
" apply. | | | o : a
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11. Applicant will furnish a ¢opy ¢f this application to any inter-
ested party upon either their written request or that of the Com~

mission.

Dated at : , California, this
day of , 19 .

. Signature:
Address:
Telephone Numbex:




CARRIER VERIFICATION

I am the applicant in the above-entitled matter:; the state-
ments in the foregoing document are true of my own Xnowledge,
except as to matters which are therein stated on information or
belief, and as to those matters I believe them to be true.

I certify that the rates contained iu/;ariable Cost Deviation
Application #(Commission will insexrt numbexr) will cover 105% of
the total of all variable costs and insurance incurred in provid-
ing the transportation.

If I am required by the Commission to collect undercharges
under this deviated rate application/, I must immediately discon-
tinue use of the rate and will be prohibjited from filing or par-
ticipating in any new deviation for one year from the effective
date of the order. (This prohibition does not apply to renewals
of existing deviations filed under the Simplified or Full Cost
Procedure) . o :

I declare under penalty of perjury that the foregoing is true
and correct. ‘ ' . ,

Executed on at : Calitbrnia
(Date) (Name of City)

Carrier Applicant




CARRIER VERIFICATION
(Where Applicant is a Corporation)

I am an officer of the applicant corporation herein, and am
authorized to make this verificatiorn on its behalf. The state-
ments in the foregoing document are/ true of my own knowledge
except as to the matters which arq/therein stated on information
and belief, and as t¢o those matters I believe them to be true.

I certify that the rates contained in the Variable Cost Deviation
Application #(Commission will insert numbex) will cover 105% of
the total of all variable costs and insurance incurred in provid-
ing the transportation.

If I am required by the Commission to collect undercharges under
this deviated rate application, I must immediately discontinue
use of the rate and will be/prohibited from filing or participat-
ing in any new deviation for one year from the effective date of
the order. (This prohibxtlan does not apply to renewals of
existing deviations filed under the Simplified or Full Cost
Procedure ) _

I declare under penalty of perjury that the foregoing is true and
correct. /

h
§

Executed on - '/ at , California.
' ' (Date) (Name of City)

(Signature and Title of Corporate Officer




SUBHAULER/PRIME CARRIER VERIFICATION

I an the subhauler applicant in the ahovéféntitled nmatter;
the statements in the foregoing document are true of my own
knowledge, except as to matters which are therein stated on
information or belief, and as to those matters I believe them to
be true.

I certify that 95%* of the rate contained in Variable Cost
Deviation Applmcatzon #____ will cover/105% of the total of all
variable costs and insurance incurred/in providing the transpor-
tation.

If the Commission determines that my variable and insurance
costs exceed the amecunt earned under the deviated rate, the prime
carrier shall pay me 95%* of the minimum rate for all work per-
formed under the deviated rate. will pay the difference
between this amount and 95%* of the deviated rate to the Commis~
sion as an undercharge fine. /

If the pr;me carrier is required by the Commission to pay me
95%* of the minimum rate, I understand that I will be prohibited
from filing ox partxcxpat;ng in any new rate deviation for one
year from the effective date of the order. (This prohsztion
 does not apply to renewals of/existing deviations filed under the
Simpl;f;ed or Full Cost Procedure).

I declare under penalty ot perjury-that.the foregoing is true
and correct.’ /

Executed on at , California.
| (Date) / (Name of City)

i
!
|
(Subhauler Applicant) f (Carrier Applicant)
Nin

*75% fox "pullers" furnzs ng a driver and tracter only.

|
|
1
B




CERTIFICATE OF SERVICE

I hereby certify that a true copy,/of the foregoing applica-
tion has been served by (specify method of sexvice) upon each of
the following: | /

(List names and addresses of parties served.)
D&ted,at » Californmia, this

(Name of City) / (Day) .
. 19 7. . K

of

(Month) | /

/

/
/

(Signature of Person Responsible for Service)

Page C-8
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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
RELEASE OF INFORMATION AUTHORIZATION

The undersigned authorizes the California Public Utilities
Commission to obtain such verification or further information as
it may require concernzng information on financial condition set
forth in the application for deviation authority, as submitted by
the undersigned.

Regarding the verification of bank records, such verification
shall be limited to the particular accounts and/or items listed
below by the applicant and shall be limited to a period of time
commencing on the date of the signing of the application and end-
ing on the date of the granting or rejection of the application;
but in no event shall the period for the. verification of bank
records extend beyond the date of the ZLnal dzspos;t;on of the
application.

The applicant has the right to revoke this auvthori=-
zation at any time, and agrees that any documents submitted for
the purpose of demonstrating f;nancial condition shall remain
with the Commission.

Date : ' '/

" //
Signatu;g~of Applicant(s)
BANK RECORDS: . /-

-
!

NAME AND LOCATION OF BANK TYPE OF/ ACCOUNT ACCT. NO. AMOUNT




- -

PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
CONSENT TO OBTAIN INFORMATION
(To be signed by non-applicant spouse of married applicant)

I authorize the California Public Utilities Commission to
obtain whatever information about my financial condition it con-
siders necessary and appropriate for the purpeses of evaluatxng
the financial condition of my spouse /as an applicant for devia-
tion authority.

Regarding the verification of'bank records, m
authorization is limited to the accounts and/or items listed
below and is limited to a period of time commencing on the date
of the signing of the application’and ending on the date of the
granting ox rejection of the application; but in no event shall
the period for the verification of bank records extend beyond the
date of the final disposition of the application.

I understand- that I have the right to revoke this authoriza-
tion at any time. ‘

- Date_

Signature of Spouse

BANK RECORDS: i

l +
NAME AND LOCATION OF BANK TYPE OF ACCOUNT ACCT. NO. AMOUNT
/

/

Page D-2
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-

INTERIM_ORDER

IT IS ORDERED that: 7

1. MRT 7-A (Appendix B to D.82061, as amended) is further
amended by incorporating the attached Supplement 29, effective 30
days after today.

2. In all other respects, D.82061, as amended, shall remain
in full forxce and effect.

3. The Executive Director shall serve a copy of the tariff
amendment on each subscriber to MRT 7-A.

4. Resolution TS-682 and Rules - 42 1 and 42.2 (b) of the
Commission’s Rules of Practice and Procedure, and the rules
¢ontained in the Special Deviation Docket, are superseded by the
rules contained in Appendixes A thxough D, attached, in connection
with transportation performed undeé MRYs 7-A, 17-A, and 20,
effective March 1, 1989. :

5. The authority~contained in this decision will expire

February 28, 1991 unless soonex /canceled, modified or extended by
further order of the Commission.
6. The Executive'Directér shall serve & copy of this
decision on each subscriber to MRTs 7-A, 17-A, and 20.
This order is. effective today.

Dated ’ -‘ i , at San Francisco, Californin.




