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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Comtech Mobile Telephone Company
U-4024=C, Mobile Cellular
Communications, Inc., Quality
Cellular, Inc. Tenneson
communications, -Inc. DBA Celluland
of San Francisco, Richcourt
Enterprises Corporation DBA
Celluland of Santa Clara, Minmark
Corporation DBA Celluland of rale
Alto, Pacific Aexie Corp. DBA
Celluland of Walnut Creek, T.C.C.L.
Communications, Inc. DBA Mobileland,
Bridge Radie Serxvices, Inc.,
Cellular Telephone Systems, Inc.

DBA Cellutel, Advanced Communications
Center of Concord, Redwood Cellular
Communications, Inc. U=4062-C,
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Case 89~03-016
(Filed Maxrch 13, 1989)

Complainants,.
vs.

Bay Area Cellular Telephone Company
U-3007-C & San Jos ¢ Real Estate
Board, ‘

Defendants.

)
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)
)
)
)
)
)
)
)
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(See Appendix A for list of appearances.)

SommAxy

This opinion finds that Bay Area Cellular Telephone
Company (U=3007-C) (BACTC) through a series of business
transactions with the San Jose Real Estate Board (SJREB) commencing
on or about January 1989, and accepted by SIRER on February 27
and 28, 1989, violated Public Utilities (P.U.) Code § 532 by
waiving certain regularxly filed rates and charges and‘ultinately
offering wholesale cellular services to individual SIREB members
via a group billing arrangement. We order BACIC to:
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Cease and desist from further expansion of
services teo any additienal SJREBR members,
until the status of wholesale versus retail
customers and appropriate rate structures
and definitions of those services can be
resolved in our ongeoing cellular
Investigation (I.) 838-11-040; and

2. Bill SJTREB for all sexvices heretofore

provided in strict accordance with its
wholesale tariff schedule.

We admonish SIREB not to apply any additional rates or
charges to those billed by BACTC when apportioning those charges to
individual members; without first obtaining a certificate of public
convenience and necessity (CPCN) as a Cellular Reseller from this
Commission.

The viclations in question relate to waliver of a $15
activation fee, and provision of 120 free minutes of use to all or
part of 219 or more customers who si¢gned up for the BACTC/SIREBR
whelesale service on or before March 10, 1989.

In addition, SJREB proposes to commence pilling a $60
annual ($5 per month) service charge to those members who beconme
part of the group of cellular phone users after June 1, 1989. This
charge has no tariff basis and thus may not be imposed on selected
cellular phone users by SIREB without causing SIREB to become a
cellular reseller subject to the jurisdiction of this Commission.
Backaxound

On March 13, 1989 Comtech Mobile Telephone Company
(U=4024=C) a reseller of cellular phone service, together with two
other resellers and 10 agents of one of the two resellers®
(Comtech et. al.) (complainants) filed a complaint and request for
a cease and desist order against BACTC and SJREB claiming that

1 Appendix A, hereto, .contains a list of the utilities and
agents whe together are the complainants herein.
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BACTC entered into a bulk service agreement with SIJREB to resell
service to its menmbership of over '6,000, in violation of its
wholesale Tariff Schedule 4~T. Complainants contend that SIRE2 at
BACTC’s direction and with its cocoperation is functioning as a
reseller of cellular telephone services and SJREB has no reseller
authority from the Commission, and has not sought such authoritcy.

CQmplainﬁnts-also assert that BACTC is operating in
violation of its Wholesale Tariff Schedule by:

1. Offering 1202 minutes of free peak usage

for each new subscriber furnished by SJREB:;

2. Wai#ing'a one=time $15.00 activation charge
for each new SJIREB subscriber; and

Notjrequiring either a letter of credit or
2 deposit of SIREB as it wegularly required
of certificated resellers.

Complainants seek immediate relief from BACITC’s actions
which they claim are clearly in vieclation of its filed tariffs,
P.U. Code § 451 and § 453 and the Commission’s cellular telephone

service resale policy. The relief sought includes an immediate
cease and desist order, penalties of $500-52,000 per offense as
provided for in P.U. Code § 2107 and § 2.03, and such other and
further relief as the Commission deems just and proper.
Complainants contend that each subScriber activated, or signed up,
under these terms represents a éeparatevviolation subject to these
fines.

In view of the then apparent urgency of the request for
an immediate cease and desist order, the Assigned ALJT on
March 23, 1989 issued a ruling shortening the time to file answers
to the complaint to April 5, 1989.

2 At the 38¢ per minute wholesale peak rate this-offer
represents an incentive of $45.60 per customer.
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Defendants BACYIC and SIREB filed answers to the complaint
on April 5, 1989 and Motions to Dismiss the complaint on April 6,
1539. fThe evidentiary hearings on the regquest for an immedizat
cease and desist order were held onm April 12 and 14, 1989 and those
matters requiring prompt resolution were subnitted pending receipt
of concurrent briefs from all parties on April 21, 1989.

Following the hearing, the parties agreed that
complainants would have until April 27, 1989, to file their
opposition to defendants’ Motions to Dismiss. In reaching this
agreement, counsel for complainants agreed not to review BACTC’s
brief prior to filing complainants’ opposition to BACTC’s Motion to
Dismiss.

On April 28, 1989, one day after the previously agreed
date, complainants filed thelr opposition to the motions for
dismissal of the complaint, stating therein that BACTC and SJIREBR
extended that date to April 23, 1939 at complainants’ reguest.
Thus, the record for dealing with the request for a cease and
desist order was fully submitted on April 28, 1989.

The Heaxing Record

Two days of hearing were held on April 12 and 14, 1989 at
which testimony was received from seven witnesses. Forty exhibits
were identified and 38 exhibits were received in evidence.

The seven witnesses were all ¢alled by complainants to
present evidence regarding their knowledge of the offering of
wholesale service by BACTC to members of the SJREB. 0f the-seven
witnesses, the f£irst was an emplovee of the SIJREB, the next three
were employees of BACTC, and the last three were employees of
certain of the complainants, namely, Redwood Cellular
Communications, Inc. (U—4062-C),f¢elluland of San Francisco and

Santa Clara, and Comtech Mobile Telephone Company (U=-4024-C)
respectively.

Because of the natureiozpthe questions to be posed to
witnesses employed by SJREB and'BACTC, Counsel for complainants
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requested, pursuant to § 777 of the Evidence Code, that those
witnesses be sequestered outside the hearing room until each had
testified and been excused in theixr proper order, so that those
witnesses could not hear the testimony of other witnesses prior to
presenting thelixr own testimeny. That request was granted.

Carolyn Heikka, an assistant to the Chief Executive
Officer of the SJREB, testified as to its involvement in the
development of this lower cost cellular phone service for its
mexbers. She confirmed that she studied the cost impact. to SJREB
of establisking the cellular program, including the_benezitf that
would result from sales of cellular telephone equipment by STREB’S
nmember services center.

She stated that SJREB marks up the cost of p:oduc*" seld
by the member services center by 15 o 35%. She also d;sclosed
that ”affiliated members” of SIREB could buy products from the
member services center, but that cellular phone service was only
being offered to “members” of the Boaxd.

She then testitied that, after receiving a proposal
from BACTC during the first week of January 1989, on Januarxy 20,
1989 she sent a letter to BACTC confirming SITREB’s interest in
BACIC’s offer to-providelwholeSale cellular service te SJREB.
However, in that same letter she advised BACIC that the SJREB Board
would first have to approve the entire proposal before it could be
implemented, and its next meeting would be held on Feb*uary 27,
1989. (Exhibit (Exh.) 3.)

Thereafter, Ms. Heikka testified that:

1. SJIREB surveyed its membexship to determine

interest in the cellular offer of BACIC.

2. The survey revealed a significant interest
in the service, and 200 or more of SIREER’s.
members were already taking cellular
service. '

The 5JREB Board approved the implementation

of the cellular program with BACTC on
February 28, 1989. , (Exh. 8.)
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10.

Under cross examination by counsel for SJREB, Eeikka

Board approval included a $60 annual fee to
be assessed to members whe opted to take
cellular service.

The $60 annual fee would be waived for
cellular service initiated prior to
June 1, 1989.

There would be a $15 activation fee, bhut
that fee would be waived if the member was
already a user of Cellular One or PacTel
Mobilenet service and converted to the
STREB/BACTC cel%ular service prior to
March 18, 1989. (Exh. 9.)

For new subscribers to SJREB/EACTC cellular
service, 120 minutes of free air time would
be provzded, 1f service was applxed for
prier teo March 18, 1929.

For any service problen such as pocr
reception, the member (user) would call
EACTC for resolution. (Tr. 97.)

For any additional cellular-related
services, the member would call SIREB
member services~center. (Tx. 97.)

For amy billing problem, the member would
call SJREB member se*v;ces center.
(Txr. 98.)

explained that:

X.

2.

3 This improper waiver of a BACTC tariff charge was withdrawn
and the offer was corrected in a flyer issued on March 10, 1989.
BACTC has charged this fee to the SIREB for all numbers act.vated
and SJREB has paid the fees charged, Transcript (Tr.) page (p.) 99.

The SJREB Cellular Club progran has never
?gen o:teged €0 the publ;c in general.
r. 122

That she did not know of any realtor or
non-resident realtor member who joined the
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STREB expressly to receive cellular phone
services. (Tr. 122.)

That the dues for SIREB 1989 membership
were $331 for a realtor mexber and $250 for
a non-resident realtor member. The non-
resident realtor member wouléd also be
required to be a dues paying aember of the
California Association of Realtors, the
National Association of Realtors, and pay
the fees or dues of his/her home board.

(Tr. 124.)
Next, Susannah F. Robkins, Marketing Strategy Manager for
BACTC, was called by complainants’ counsel to testify regarding hex
knowledge of BACTC’s wholesale tariffs. Robins testified to her
~understanding that BACTC’s wholesale tariff schedules apply in
their entirety to resellers ané bulk users alike. Te. 136.) She
also testified that:
L. She was made aware of the fact that the
wholesale taxiff had only the term reseller
in it, relative to a promotional offer that

was intended for bulk users as well.
(Tr. 140-141.)

Pacific Gas and Electric Company (2G&Z) is
the only othexr bulk user of BACTIC’s
cellular services.

BACTC has a policy of not discriminating
against any customer in favor of another
customer.

Custeomers ordering over S0 cellular
telephone members are entitled to be served
from BACTC’s wholesale tariff schedule if
their credit is good or they make an
appropriate deposit and if they agree to
receive one bill for all charges incurred
on all phones. (Tr. 148.)

BACTC never walved or offered the waiver of
the $15 activation fee. (Tr. 178.)

BACTC does not market cellular radio
equipment to its bulk users.
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7. BACTC dees not pay SJIREB any form of
concession for adding customers to its
cellular telephone system. (Tx. 193.)

Under cross~examination by counsel for BACTC, Robins
explained that:

L. BACTIC has charged and will charge a $15
service activation fee for every nember
user’s cellular telephone to the SIREB
wholesale service. (Tr. 195.)

Effective after March 16, 1989 no new SJIREE
member user will obtain 120 free minutes of
air time use when commencing service.

(Tr. 195.)

SIREB met the ninimum requirement of at
least 50 members using the service and thus
qualified as a wholesale custoner under the
BACTC wholesale tariff, (T%. 195.)

Next, Dormald Harris, President and Chief Executive
Officer of BACTC, was called by Comtech to testify as to his
knowledge of the wﬁolesale service arrangements with SITREB. Harris
testified that BACTC uses 15 agents to market its‘retail service.
He also testified that-

1. Customers of his agents were confused about
the offer of wholesale service £o SJIREB, . .
and that contusmon rreflects the confusion
that now exists in the cellular market
place.” (Tr. 203.)

He has placed a temporary moratorium on new
offerings of wholesale service as a result
of the complaint that resulted from BACIC’s
offexr of wholaesale service to SIREB and the
abuses that were later directed to that
wholesale customer. (Tr. 205.)

Under cross—examination by ccunsel for BACTC, Harr;s
testified that:

L. All wholesale customers of BACIC underge
the same credit evaluation process and none
of the wholesale customers were requzred to .
post a deposit. (Tr. 222 9. P
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The moratorium on the wholesale tariff
schedule is only on marketing. If a
potential customer reguested the service,
that customer would he served. (Trx. 223.)

Next, Debbie Ortiz, representative of Redwood Cellular
Communications, Inc. (Redwood), was called to testify by counsel
for Comtech. Ms. Ortiz explained that when Redwood sought sexrvige
from BACTC as 2 reseller under the wholesale tariff it was required
o post a deposit, or a letter of credit. She also explained that:

1. BACTC held that letter of credit Zor one

vear and one month. (Tr. 221.)

2. Redwoed operates primarily in Santa Rosa,
Napa, and Solanc Counties, and it lost
seven of its retail customers to the SIREB.
(Txr. 231.)

On cross-examination by ccunsel for BACTC, Ortiz admitted
that Redwood had considered offering a corporate plan to SJIREB, but
that it would be 2 no-profit proposal. Redwood is currently
considering the possibility of offering an enhanced service at a
modest margin over its wholesale cost, but meanwhile Redwood has
chosen to participate in this cemplaint. (Tr. 236-237.)

Next, counsel for Comtech called Graham Tenneson, owner
of Celluland of San Francisco and part owner of Celluland of Santa
Clara, to testify. <Celluland is an agent f£or PacTel Mobile
Services (PacTel) and according to Tennesen, he receives $250 for
each activation he performs, plus 5% of each monthly bill as a
residual. (Tr. 241.) '

Tenheson‘also explained that:

1. PacTel Mobile services has lost 133
customers as a result of the SIREB |
arrangement of wholesale service for its
members. (Tr., 242.) .

The definition of the term ”loss of
customer” means a customer andéd member of
SITREB has deactivated and switched to the
SIREB plan. (Tr. 243.)
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The reason for the loss of these customers
was that the best offer that PacTel could
provide was retail rates of $45/month and
45¢/ninute, while SJREB is providing
service at rates about 25% less.

Under cross-examination by counsel for SIREE, Tennesen
stated that PacTel requires written notice of deactivation of its

sexvice, and it calls each customer to determine the reason for
deactivation. (Tr. 251.)

Lastly, counsel for Comtech called Steve Muir, General
Manager of Comtech, to testify regarding the loss of retail
customers to SJREB. Muir stated that he had lost 44 customers
result of the arrangement between SIREB and BACTC. (Tr. 252.)
Muir then testified that:

1. When the subscribers cancelled their
service Comtech would ask them about the
cancellation. The subscribers stated they
were disconnecting their service so they

could take advantage of the SIREB offer.
(Tr. 252.)

Comtech purchases sefvice from BACTC at the
same wholesale tariff rate as SIREB.
(Tr. 252.)

In an effort to keep from losing more
subscribers to SJKEB, he filed a tariff to
pass through the wholesale rates to SJREB.
Muir added that CPUC staff advised him that
his proposed tariff was in violation of
CPUC rules and accordingly he was planning
to withdraw the filing. (Tr. 255.)

4. Without a wholesale tariff Contech cannot
compete in price with SIREB. (Tr. 255.)

At the conclusion of the second day of hearing, the
parties agreed to submission of the cease and desist issue upon

receipt of concurrent briefs not to exceed ls-pages, to be filed on
or before April 21, 1989. -
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. ¢ pule 77°

on the last day of the hearing all parties agreed %o
walve whatever rights they might have under Rule 77 of the
Commission’s Rules of Practice and Procedure to file comments on
the ALJ’s proposed decision in this proceeding, as reflected in
Appendix B. |

!!. ‘_! .x. . !J : 1 .!

BACTC and SJREER both filed timely motions to dismizs the
complaint, on Aprzl 6, 1989.

' BACTC argues that SJIREB gqualifies as a bulX user in
BACTC’s wholesale tariff gchedule, and regards any attack on
BACTC’s long standing whelesale tariff as unwarranted, cimely,
and unsupported. BACTC asserts that any nminor departures frox the
literal terms of its wholesale tariff schedule were only temporary
in nature aﬁd have been corrxected.

SIRED contend% in its motion that complainants have
failed to allege suff xc;ent facts that SIREB violated any provisien
of law or Commission rule warranting issuance of a cease and desist
~order. It further contends that SIREB is a non-profit mutual
benefit association, and the primary purpese of the cellular
telephone service was to aid SJREB members who wish to effectively
carry out their professional responsibilities in real estate.

SJREB also argues that it is not a public utility
telephone corporation as set forth in P.U. Code §§5 216 and 234, and
therezare is net subject to the jurisdiction of this Commission.
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Organizations, such as the SJREB with over 6,000 members,4 are
certainly able to purchase cellular t¢lephone service in bulk froxz
wholesale providers pursuant to D.84~04~014 issued April 4, 1984.

Ac to the 120 ninutes of free air time offered to new
subscribers, SJREB contends that any reseller is entitled to ex:end
that offer. SJIREB c¢laims that it bas paid the $15 per subscriber
activation fee for those members who converted from another service
and all new subscribers also paid the fee. As to the $60
membership fee in the Cellular Club, that fee has not yet been
imposed, but is scheduled to kegin on June 1, 1989. a

SJREB claims its cellular telephone service ic not {
materially different from the transportation service offered by San
Ferpando Vallev=Northrup Association of Pascengers, Inc., D.917280,

(1980) 3 Cal. P.U.C. 2D 666 (Northrup). In the Northrup case the
enployees of Northrup Corppration formed a corporation which was
restricted only to employees of Northrup. Each employee was
required to buy 50 shares in the corporation o cover costs of the

. initial start up of passenger service. Additionally, each
passenger paid $17 per week for operating and other expenses.
Thereafter at the end of the fiscal year, any remaining funds were
distributed to 2ll, shareholder/riders on an equal basis. '

In that proceeding the Commission found that there was
no offering of service to the public because of the necessary pre-
conditions to receiving service.

The local bus company had objected on the grounds of
unfair competition. The Commission responded that public utilities
frequently compete with non-requlated enterprises, and if good

,service is offered at a fair price, they survive. SJIREB believes

4 As of March 31, 1989 SJREB had 5,493 bona fide realtor members
and 856 bona fide non-resident: realtor members, yielding a total of

: ? 329 members who may part;cipate 1n its cellular telephone ¢lub..
Exh. 29.) , _

. ‘

- 12 -
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that its Cellular Phone Clud is comparable to Northrup since it is

restricted to member realtors, and as. such should not be required
to obtain a CPCN.

n's ¢ ition to Motion 1 e

Complainants contend in their opposition to the motions
that SJREB is not a bona fide bulk user under BACTC’s wholesale
tariff, but rather is an uncertificated reseller. Referring to
D.24=04-014 issued April 4, 1934, complainants argue that SIREE is
a reseller and thus falls under P.U. Code § 216(®) as a public
utility telephone corporation.

Complainants further argue that Northrup was a “for

Fi%” corpoxation which existed to carry itz own commedities, and
the riders of the commuter service were the owners of the bus.
Unlike Northrup, SJREB owns nothing:; it purchases cellular sexvice
from BACTC, the owner of the commodity, and in turn resells that
service, arguably in an unlawful manner, not in agcordance with
BACIC’s wholesale tariff. Thus the complainants argue that SIREB
gives all the appearances of being a reseller, yet claizs to be 2
bona fide bulk user. :

Unlike PG&E, BACTC’s only other bulk user, SIREB offers
service to individual members at a ¢ost to them. PG&E uses
cellular service for its own use and does not make it available to
individuales as an inducement for the public to become members of
PG&E. |

Complainants conclude once again that SIREBR and BACTC
have clearly violated BACTC’s existing tariffs by offering:

1. Promotional free usage;

2. Ignoring deposit requirements;

3. Activation fee waivers:

4. Free programming or reprogramming of
cellular telephones: and
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5. Preferential treatment to SIREB.

Therefore, complainants ask the Commisszon to deny the
motions to dismiss.

. . « Motions for Dismissal

STREB’s initial marketing strategies including waivers of
activation fees and/or free air-time were not consistent with
BACTC’s wholesale tariffs. In addition, there is no provision in
BACTC’s wholesale tariff schedule for SJREB’s proposed $60 per yeaxr
nember fee for cellular service which is scheduled to beceme
effective on June 1, 1939. Therefore, we will deny defendants’
motions to dismiss this complaing, primarily due to the lack of
strict adherence to BACTC’s wholesale tar; 2 schedule during the
initial marketing of cellular service by SITREB to its members.

Positi ¢ Complaj !

. Complainants argue that BACTC submitted a bulk use
- 'proposal £0 SIJREB in January 1989 whereby SJIREB could sell cellular
equipment to its members at a profit, purchase wholesale cellular
telephone service, and in turn, provide wholesale cellular service
to all of its members.

Complainants refer to a survey conducted by SIREB which
asked about the identity of the provider ¢f the members’ current
service, and note that the survey results indicated 274 SIREB
members had retail cellular service. However, only 65 of the 274
had service provided via BACTC facilities. With this information
BACTC could lure away its competitors’ retail or resale customers
by otrer;ng them wholesale cellular service. This wholesale
sexrvice arrangement with BACTC was subsequently approved by SIREB
on February 27 and 28, 1989, as prevmously-desc*xhed.
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Complainants assert that during the initial signup period
on March 8-10, 1989, 219 STRER members toock advantage of various
illegal promotions as follows:

7O March 8, 1989, 84 SJREB members or
applicants for membership signed up for the
BACTC wholesale service and the $15 activation
fee was walved for 23 members. See Exhibit 19.
On March 9, 1989, 60 SJREB members or
applicants for membership signed up for the
BACTC wholesale service and 15 received the 515
activation waiver. IRid. On March 10, 1989,
75 SITREB mambers or applicants for membership
signed up for the BACTC wholesale service and
18 received the $15 activation waiver.”
Similarly, the 120 free nminutes of usage were
offercd to 170 SIREB members signing up between
March 3, 1989, and Maxeh 16, 1989.7 (Comtech
Br., pp. 5 & 6, footnote omitted.)

While STREB claims to have later withdrawn the erronecus
activation fee waiver and terminated the offer of 120 minutes of
free air time, complainants contend that such actions 4o not remedy
the violation of P.U. Code § 532, and the resulting damage to
complainants.

As to the eligibility of SIREE members f£or wholesale
service, complainants cite Commission Resolution T-13052 issued
March 8, 1989.°

Resolution T=13052 dealt with U.S. West Cellular of
California, Inc.’s (U.S. West)s'retail tariff and complainants
contend that it is applicable to bulk use. Complainants cite the
following language of that resolution in support of their position:.

S This occurred after the BACTC/SIREB arrangement was accepted
on February 27-28, 1989 and the service was being offered
contemporaneocusly on March 8, 1989.

6 U.S. West is a facilities based ¢ellular carrier located in
San Diege, California.




C.89=03-016 ALJ/GAA/bLr

’The corporation or association must be legally
organized for profit-making purposes.

ALl units must be in the hands of officers,
enployees, ox eligible members of the entity.
Members of an association are only eligible iZf
they themselves are directly engaged in the
business of the entity to qualify. Examples of
the latter category would be local franchises
of national marketing chains, and real estate
agents of a single brokerage house.

Thus, the CQmmiésion concluded that:

It should be clear from the above that US West

does not intend to make bulk rates available o

menbers of so-called affinity groups like AAX,

neighborheod associationz, senior citizen

groups, and similar community organizations,

Rather, the offering is confined to for-profit

entities, and to persons directly invelved in

.the business of the entity.”

Complainants further arque that under Commission policy,
a real estate firm could be a bulk user with its employees
qualifying for bulk use, but an association ¢f real estate brokers,
agents and other persons with interests in the real estate
industry (SJREB), like an association of car owner/drivers (AAA),
does noet qualify as a corporation or other legal entity entitled to
bulk user rates. Conversely, complainants assert that an
organization like PG&E that does not bill its employees and
officers, but allecates bills in departments and is responsible for
the entire bill is a bona fide bulk user. Indeed, the Commission
underscores this standard by stating:

7End users must be employees, officers or have 2
similar legal tie to the entity, and must be
engaged in ”for profit basis” as the entity’s
maln line of business.”
Complainants state that they do not care if BACTC
provides wholesale cellular service to SIREB, for use so;ely by its

officers and employees. However, to offer that same service to
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independent real estate brokers, agents, honorary members, and
affiliates comprises retail service and SIJREB should not be
pernitted to do so without a CPCN and an appropriate retail tarizs.
Finally, complainants renewed their request that any
cease and desist order ultimately issued, also reguire SJTRED
members to convert teo a retail tariff and take service from a
retail cellular provider. '
Positi ¢ PACTC
In its brief, BACTC argues that complainants have failed
to carrxy the heavy burden of persuasion and proof needed by law o
obtain a cease and. desist order, and no other relief is warranted.
BACTC asserts that three basic issues were raised by
¢complainants:

7. Whether the Board has been acting as a
cellular reseller without a certificate of
public convenience and necessity (”CPC&N”)
from the Commission: ‘

#2. Whether the Board is a bena fide bulk user
under BACTC’s wholesale tariff:; and,

73. Whether BACTC has violated the terms of its
wholesale tariffs related to the Board’s
bulk use program.” (BACIC Brief (Br.),

P 2.)

BACTC claims that SJREB has not acted as a reseller, that
it is a bona fide bulk user, and except f£or minor errors upon
initial implementation of the wholesale service to the SIREB, there
were no continuing tariff vioclations. Absent continuing or
intentional violations, the relief and penalties requested by
complainants are unwarranted.

BACTC further argues that the Commission must weigh the
merits of the cease and desist motion by the following factors:

#(1) The Complainants must have made a strong
showing that they are likely to prevail on the
merits of their complaint: (2) The Complainants
nust demonstrate that without a cease and
desist order, they will be irreparably harmed:
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(3) The issuance of the cease and desist order
nust not substantially harm other part;es
interested in the proceeding: and (4) The cease
and desist order must further the public
interest. Moreover, the Complainants seeking
injunctive relief bear a heavy burden of proor

to make a subzstantial case on the merits
(BACTC Br., p. 3.)

BACTC cites Ri i
Comnmission (1960) S4 € 2d 419, 425, wherein the question of
dedication of property or services to public use was deemed a
prerequisite for becoming a public utility subject to the
jurisdiction of thiz Commission. BACTC alleges that SJIRED hac
never held out its property oz'servicés.to the public on egual
terns.’ .

As ®0 its offer of service to SIREB, BACTC relied on
D.84-04-014 ”which explicitly allows a ’large Organization’ ¢o
purchase from a carrier’s wholesale tariff for its own use.”
(D-84-04-014, p. 582 mimeo.)

BACTC concludes by requesting that the Commission redject
the request for a cease and desist Qrder;,dismiss«the complaint
with prejudice and dismiss SIREB as a defendant in this preceedin
Sositi  sor

In its brief SJREB notes that it has “purchased over 200
lines from BACTC,” as contrasted to the minimum required 50 access
lines for a bona fide large individual user. SJIREB also notes that
it had over 400 member/users of that service at the time of the
hearing. SJREB also asserts that D.84-04-014 at page 582 (mimeo)
runquestionably authorizes purcnases by large organ;zations of
Cellular Service in rbulk’ at wholesale rates.”

7 BACTC also cites Allen Vv. Railread commission (1918) 179 cCal
68 and

california commupnity Television v, Gepexal Telephone Company
(1972) .73 Cal PUC 507 for support on the question of dedication oI
property or servmce to publ;c use. ,
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SIPEB arques that it is neither a public utility nor a
telephone corporaticn since it does not furnish service o the
general public and does not own or control utility property. Also
SJREB claims that it neither makes a profit from, nor will it
profit by, providing phone service to its members.

As to its proposed $60 per year fee to its “Cellular
Dhone Club” members, SIREB contends that this fee is subject only
to the internal control of the SJIREB Board of Directors and cannot
be regulated by the Commission.

On the reasonableness of imposing a cease and desist
order ”“te preserve the status quo,” SIREB opines that to &o 50

“would force its members to incur the cost and inconvenience of
obtaining service from other sources, and when the matter is
finally resolved and SJRER is allowed to resume the Cellular Prone
Club, those same individual would once again need to change their
phones hack to receive service as a member of SJREB at additional
tinme and expense.

STREB asserts that the issuance of a ¢ease and desist
order would he anti-competitive, contrary to the free enterprise
system in the United States and would harm the public interest and
Realtor Members of SJREB who can now provide better service to the
public by using the cellular phone service provided to thenm th:cugh
their membership in the Cellular Phone Club.

Thereafter, STREB summarizes its argument that it:

1. Is a bona fide large organization customer
of BACTC and is legally buying cellular
phone service at the wholesale rate under
BACTC’s wholesale tariff;

Is prcv;d;ng such sexvice only to its
bona fide Realtor Members who join a
Cellular Phone Club and agree to pay 2
Cellular Phone Club fee of $60.00 if they

apply for membership, on, or after June 1,
1989;

Has not coffered its phone sexrvice to the
public norxr does it receive any conmpensation
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or profit from previding the service to its
Realtor Members; and

Is not a public utility, telephone

corporation or reseller of phone services

subject to Commission jurisdiction. ;
Lastly, SJREB maintains that Comtech has failed to

establish the necessary elements to support a cease and desist
order. )

Riscuscion of Reauest fox a Ceage and Desist oxdex

It is clear from the record herein that current cellular
resellers’ retalil rates as compared to the wholesale rates of the
facilities based cellular telephone utilities require a careful
analysis on a generic basis,-aﬁ we bave recognized in I.83-11-040
issued November 23, 1988.

To that end, we direct the parties herein to present
proposals in 1.88-11-040 for the longer term resolution of their
concerns while advancing the cellular telephone market in a more
harmonious environment. The problem seems to be one of rate
structures and the fact that wholesalers do not provide their
resellers with a level playing Zield in selling cellular services
to large users of bulk cellular services. This complaint
proceeding is not the proper forum for resolving these generic rate
disputes and we will not do so herein.

‘ However, there is a real need to address the immediate
problems and concerns raised by ¢omplainants, to bring about some
degree of tranquility while still retaining a viable cellular
market. We will do so as follows:

Request for a Cease and Desist Orxder
on_BACTC’s _Sexvice to SIREB

Relative to the request for a cease and desist order, we
do note the migration of nearly 200 subscriders from three
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complainant resellers to SJREB’/s newly offered wholesale Cellular
Teleghone Club in less than two weeks’ time. At retail monthly
service charges of $45, this migration represents a combined loss
of nearly $9,000 per month in gross revenues f£or the three
resellers without consideration of any air time usage.

We did not readily find a figure in the record
representing the net loss of business each month to these resellers
for the difference between wholesale and retail service charges:
nor did we f£ind a figure representing the average air time used by
each subscriber multiplied by the number of subscribers lost and
again multiplied by the differential between the rezail air time
rate of 45¢ per minute and the wholesale cost of that air time to
the resellers. Nonetheless, the inference we glean £rom the record
iz that the loss to the resellers is significanes.

It is also clear that few persons would continue to
subscribe to the higher cost (retail) service when a lower cost
(wholesale) offering is made available to them as has been the case
for members of STREB. This is especially true when the serxvice
offered is essentially of the same quality and reliability.

The net overall effect we note is that substantial harn
has occurred to certain complainants. However, the degree of harm
sustained by complainants to date does not appear to be sufficient
to warrant the immediate withdrawal of the now existing wholesale
service to members of SJREB who have already converted to the
wholesale sexvice from BACTC, when weighed against the harm of

- discontinuing BACTC cellular service to 400+ SIREB numbers and the
associated reactivation and/or reprogramming and other costs and
delays. ‘

Therefore, rather than ordering immediate withdrawal,
we will direct BACTC to cease activating any new numbers for any
SIREB members who are not currently subscribing to cellular
telepbone serxrvice effective at noon today, and grandfather BACTC’s
wholesale cellular telepyone service to those SIREB members who are
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currently subscribing to the service. Under this approach, any
and all current members of SIJREB who are being served under BACIC’s
wholesale rates may continue to receive that service until they
choose to terminate or leave the BACYC system. If these
subscriding membexrs leave the BACTC system, they will not ke
reactivated under the current wholesale rates.

This denial of any further expansion of wholeszale
cellular telephone services to menbers of SIREB is intended to
remain in effect until BACTC revises its tariff schedules in
accordance with any future order which issues from our generic
cellular investigation I.88-11-040 authorizing such tarifs
revisions.

Is SIREB a "Laxge Organization” as Contemplated
bV _D.84=04=014 or a_ “Regellexr” ,

We believe that under the conditions that existed on
April 4, 1984, with the cellular industry in its infancy and the
Commission eager to assist in its development, the term “large

erganization” was left somewhat open %o definition. We note little

discussion of that specific term in D.84-04-014 except that it not
limit cellular development, e.¢.:

7It iz not intended that the requirement that a
reseller be a certificated utility preclude
large organizations from purchasing cellular
service in bulk blocks at the wholesale rate
for their own use. Nor is it intended that
such a requirement create obstacles that will
deter those presently or about to be engaged in
the provision, operation, and/or maintenance of
CPE cellular equipment from expanding their
cellular involvement to encompass operations as

-2 reseller.” (D.84=04~014, p. 58a, mimeo.)

By any common definition an organization which has 6,349 members is
a large organization.

The more relevant cquestion would be, ”Is SJREB more
precisely a ‘Reseller,” since the service is not necessarily for
the use of thé'organizat;cn‘but rather for the exclusive use of #he
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member subscriber and under his/her ownership and control in
his/hexr own property (persen, home, business, or motor vehiclel?

Again, the D.84=04-014 term ”large organization” does not
set forth any restrictions specific to the instant situation.
Therefore, until the generic solutions to the wholesale/retail rate
issue are resolved and more specific definitions are attached to
the term ”large organizations” as used herein, the existing SIREB
service will remain on a wholesale basis.

This understanding will apply s¢ long as SJREB does not
deviate from payment of the regular tariff rates and c¢harges, or
add other charges to the serxvices it contracts with and receives
from BACTC for its use and the use of its members. Specifically,
SJREB may not impose the $60 annual Cellular Club membership fee.

Meanwhile despite the “grandfathered” arrangement we
adopt in today’s order relative to BACTC/SIREB, it is practical for
BACTC to limit the marketing of other new wholesale service, to
those large orxganizations who purchase 50 cellular lines or more of
cellular telephone services, and who use those services exclusively
for the organizations’ own business on the organizations’ own
property or its leased or rental property.

Again, times were different in 1984 when cellular service
had not developed significantly. Today, with many resellers and
their agents in business, the definition of “large organization” is
moxre ¢ritical and we will seek to clarify that term for future
service in 1.88-11~040, with input from many parties, including
those involved in this dispute.

Taxiff Violations by BACTC/SIREE

The offer of a waiver of the $15 activation fee and/or
120 minutes of free air time to members of SIREB were both clear
violations of the BACTC tariff. In addition, as incentives to take
service, they have different dollar values. The 120 minutes of
free air time at the 38¢ per minute wholesale rate represents an
incentive of $45.60 contrasted to waiver of a $15 activation fee.
The*p:acticai effect of this arrangement was that migratingi




C.89-03=-016 ALJ/GAA/btT

customers received a $15 activation fee waiver, whereas new
customers received 120 free minutes worth $45.60. No rational
basis has been demonstrated for this disparate treatment oz’
customers.

BACTC has ne basis by which to waive the $15 activation
fee, per access number regquested, as set forth in Tariff Schedule
4-T, Sheet 4, or to pass on to any non-reseller the 120 minutes of
free air time promotional incentive contained in its 6th Revised
Cal. P.U.C. Sheet 9 of its Tariff Schedule 4-T.

Since the free air time incentive is for ”“any Reseller”
and SIREB is not currently a reseller, we will direct BACTS €O
backbill SITREB for all free air time provicded to it from the
inception of wholesale service £o it, until the date of this orxder.

BACTC asserts that it never intentionally waived any
activation fees and has subsequently billed SIJREBR for all such
activations of access numbers; therefore there is no need for

further action by this Commission regarding that tariff violatien,
occasicned by improper communications.

Pindi ¢ Fact

1. D.84-04-014, issued April 4, 1984, permitted ”large
organizations” to receive cellular telephone services at wholezale
rates and charges from facilities based providers:; and that policy
was fitting for a cellular industry which was still in its infancy.

2. D.84~-04-014 did not specifically restrict the definition
of ”large organizations” to businesses, corporations or other
specific entities; however, with the current development of the
cellular industry today, we are currently reexamining the very
question of wholesale and retail rates, and their applications, in
T.88-11-040. \

3. It may be necessary to redefine the term ”“large
organization” for use in permitting wholesale cellular service in
the current environment and for the future in I1.88-11-040.
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4. SJIREB on, or after February 28, 1989 offered to extend
the wholesale cellular services it then obtained from BACITC to its
nenbers for their own use.

5. There is evidence that during the first two weeks of the
wholesale offering of EACTC cellular telephone service to
individual SIREB members by SJIREB, various tariff violations
occurred both as teo activation fees for access service and
allowances of free air time.

6. BACTC has subsequently clarified its communications %o
SIREB regarding the impropriety of giving waivers of activation

fees and corrected all prior billings to it to include those
charges.

7. BACTIC has not sought repayment for the 120 free minutes
of air time per access number previously provided to SIRER as a
promotion ©f new service, but which is only to be allowed to

7Resellers” under BACTC’s tariff, and thus remains in violation of
P‘.Uo ccde § 532- '

8. SJIREB has no authority to add any additional rates or
charges to cellular services to its user members without
jeopardizing its posture as a “large organization” bulk wholesale
user. '

9. SJREB’s initial non-tariff based offering of BACTC
wholesale cellular telephone service to SJREB members caused .
significant migration of service from resellers to BACTC.

10. The migration of cellular telephone service susbscribers
from resellers to BACTC caused significant revenue loss to the
resellers, but the harm was not demonstrated to be sufficient.
enough to warrant return of those subscribers to the resellers”.
retall operations.

1l. It is necessary to preserve the status quo to maintain
reasonable tranquility between the wholesale operations of BACTC
and the retail operations of competing resellers and their agents
until disposition of certain.undérlying'issues occurs in our.




C.89-03~016 ALJY/GAA/btx

generic cellular investigation (I.88~11-040), especially in view of
the potential 6,000 plus SJIREB membex market, that, except for
about 400=~500 cellular users, remains largely untapped.

12. A freezing of BACYTC’s current level of wholesale service
to members of STREB will help to establish more tranguil relatioens
between BACTC and resellers and their égents operating in BACTC’s
service area until these issues are addressed and resolved in
I1.88~11~040. ‘
conclusions of Low

L. BACTC should be precluded from expanding its wholeszale
cellular telephone services to the remaining unserved members of
SJREE pending a further refinement of the determination of “large
organizations” as that term applies to bulk users in the current
cellular environment in I.88-11-040.

2. BACTC should ke required to backbill SIREB for any and
all free minutes of air time use previcusly offered teo promote
connections of new access numbers to the BACTC/SIREB cellular
service in violation of its tariffs and P.U. Code § 532.

3. BACYC should be required to render all future bills to

STREB for cellular services rendered, strictly in accordance wit
its filed tariffs.

4. SJREB, in apportiening BACITC’s bills to its member users
should not be permitted to add any additional rates or charges
beyond those set forth in BACTC’s wholesale tariff schedule,
without first seeking and obtaining a CPCN as a reseller from this
Commission.

$. Complainants have failed to demonstrate sufficient harm
to require further relief from this Commission in this proceeding
and no further relief should be granted.

6. S0 long as the provisions of this order are carried out

SIREB and its currently served Cellular Club member users should be
accorded wholesale rates by BACTC.
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7. Nothing in this order should preclude BACTC, SIREB or the

complainants from seeking further generic changes to the
wholesale/retail provisions of cellular service, or the appropriate
definitions thereof, for the future in I.88-11-040.

€. Nothing in this oxder precludes this Commission from
further revisions to the wholesale/retail provisions of cellular
service by the facilities based carriers, resellers, or their
agents in the future.

9. Except as specifically granted herein, all other relief
sought by complainahts should be denied.

10. This complaint proceeding should be closed, and any
further generic concerns of the parties should be raised in
1.88~04-040.

QRDER

IT XS ORDERED that:

1. Bay Area Cellular Telephone Company (BACTC) shall cease
and desist from further expanding its wholesale cellular telephone
sexrvices to additional San Jose Real Estate Board (SIJREB) members
unless and until the status of wholesale versus retail customers
and appropriate rate structures and definitions are resolved in our
Cellular Investigation (I.88-11-040).

2. The provisioné of Ordering Paragraph 1 above shall apply
at 12:00 noon today:; any and all applications for new or additional
wholesale service from SIREBR members received thereafter shall be
denied and returned unfilled.

3. Any currently effective BACIC wholesale cellular service
to a member of SIREB, which is withdrawn or terminated after 12:00
noon today, shall not be reinstated at wholesale rates and charges.

4. BACTC shall, within 10 days, backbill SIREB for all
previocusly allowed free minutes of alr time use which may have been
granted anytime after acceptance by it cf BACTC'S wholesale

AR
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cellular service on or after February 27, 1989 to the date of this
order. o - _

5. BACTC shall bill SIREB for all cellular services in
strict accordance with its tariff schedules on file wlth this
Commission. !

6. All existing cellular services furnished by BACIC to
STREB or its members of record effective at 12 noon today shall
continue to be provided undexr BACTC’s wholesale tariff schedule.

7. In the event that STREB wishes to bill its member users
of cellular sexrvice for any additional specific rates or charges
for these services, over and above those of BACTC, it should first
seek CPCN authority as a reseller of cellular services from this
Commission.

8. 'The parties may pursue generic changes for the offexring
of cellular service, not specifically addressed or resolved in this
order, in I.88-04-040.

9. The Director of the éommission Advisory and Compliance
Division shall promptly inform BACTC of the provisions of Ordering
Paragraphs 1, 2, 3, and 6 by telephone, or FAX machine if such
facilities are available at BACTC, to allow for pronpt adherence to
these cease and desist requzrements.

10. Except as ordered here, all other relief sought by
complamnants is den;ed.

N
¢
1

-
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1l. This proceeding is closed.
This oxder is effective at 12:00 noon today.
pated __ MAY'1 0 1989 , at San Francisco, Californmia.

G. MITCHELL WILK

Prosident
FREDER:""( R. DUDA
STANLEY"W. HULZTT.
JOHN B, OMANIAN
PATRICIA M. ECKERT

Commissioners

| CRRTEY-THAT 7RIS DECISION
WAS SALARRTER B TR, ABOVE
co,x.\ OONERS ow.v* '

0.

\... i vm»ur,hucwvo Daredor

/0(3
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APPENDIX A
List of Apmearances

CQmplalnants. Peter A. Casciako, Attorney at Law, for Contech
‘Mobile Telephone Company, Mobile Cellular Communications, Inc.,
Quality Cellular, Inc., Tenneson Communications, Inc., Richcourt
Enterprises Corporation, Minmark Corporation, Pacific Aerie
Corporation, T.C.C.L. Communications, Inc., Bridge Radie
Services, Inc., Cellular Telephone Systems, Inc., Advanced

Communications Center of Concord, and Redwood Cellular
Communications, Inc.

Ledendants: Graham & James, by i 5 and Rochelle B.

Maxtin A. Mattes
Chong, Attorneys at lLaw, for Bay Area Cellular Telephone

Company; and Warren Presceths, Attorney at Law, :or San Jos¢ Real
Estate Board.

(END OF APPENDIX 2)
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APPENDIX B
. Page 1

The following complainants are resellers of cellular
telephone service:

1. Comtech Mobile Telephone Company (U=-4024-C)
3525 Breakwater Avenue
Hayward, CA 94545
(415) 732=1100

Redwood Cellular Communications, Inc. (U=4062=C)
1184 Yulupa Avenue

Box 1511

Santa Rosa, CA 95402

(707) 544=-5285 )

The following comploinants, are agents of PacTel Mobile
Services (PIMS) a certificated reseller and an affiliate of PacTel
Cellular:

3. Mobile Cellular Communications, Inc.

777 East San Bruno Avenue
San Bruno, CA 94066
(415) 873=7747

Quality Cellular Incorporated
3390 de la Cruz EBoulevard
Santa Clara, CA 95054

(408) 980~=-0330

T.C.C.L. Communications, Inc.
DBA Mobileland

46755 Fremont Blvd.

Fremont, CA

(408) 279=5263

Bridge Radio Services, Inc.
1371 South Bascom Ave.

San Jose, CA 95128

(408) 288=-8500

Cellular Telephone Systems, Inc.
DBA Cellutel

592 Weddell Dr., Suite 7
sunnyvale, CA 94089

(408) 734-5000
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ATPENDIX B
‘Page 2

8. Advanced Communications Center of Concord
2190 Meridian Park Blvd.
Suite P
Concord, CA 94520
(415) 682=-3434

9. Tenneson Communications, Inec.
DBA Celluland of San Francisco
580 Folsom Street
San ‘Francisco, CA 54105
(415) 882=9626

10. Richcourt Enterprises, Inc.
DBA Celluland of Santa Clara
2170 EL Camine Real
Santa Clara, CA 9505
(408) 554=0221

1l. Minmark Coxrporation
DEA Celluland off Palo Alte
. 2001 El Camino Real
(415) 323-2000

12. Pacific Aerie Corxporation
DBA Celluland of wWalnut Creek
2560 N. Main Street
Walnut Creek, CA 94596
(415) 932=0444- |

(END OF APPENDIX B)
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APPENDIX C

Admicted: Law Ormcu- . ‘ 720 Battery Strwet
Callfornia o Suia 240
District of Columbia

. San Francisco, CA 94111
New York P E T E R A' c A S C l AT o TttCﬂNOﬂe' (‘15) eyl ,
Qreyon. A Prolessional Corporation Telecopier: (415) 7T

April 2L, L1989

Mazsin Mattes Warzen Presgott

Craham & Jazmes Qffices of Herman Mager
One Maritime Plaza 1570 The Alamedz

Thizd Fleor Suize 2.0

Saa Tranciseco CA 941L1 San Jose CA 95126

Re: Comtach et al. v. BACTC et al. C89-03-016

Dear Maxty & Warren:

As we agreed on the last day of hea*;ng on the Cease and
Desist Qrder Requesu, all parties waive whatever rights they =2
have under Rule of Practice and precedure 77 and enmder Arzicla g
(inicial chasge: M- A, Mom ) to file Comments on the Commissicn's
proposed degision in the abQVencaotxoned matter. To signidy yeur
agreement, please execute this letter at the ApProyr a:c line and
recurn the letter to me for le-“ with the COmmma-_on

senz
by

woum d o

Thank you £or vour cooperation in this mattger.

7 your 4

TAANY

A o
ttcrney for Ceomplain

Accepted & Agreed:

Herman J. Maog17
At,cxney for BACTC Attorney fc: SJ

ce: Hon. George Amarolm
" Administrative Law Judge

PAC:ko

(END QF APPENDIX Q)
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member subscriber and under his/her ownership and cofitrol in

his/hexr own property (person, home, business, or mogfor vekicle)?
Aga;n, the D.84~-04~014 term ”large organfzation” does not

. set forth any. rastrxctzcns specific to the instany situation.

. Therefore, untl‘ the generic solutions to the whglesale/retail rate

- . issue are re*olved and more specific definitiong are attached to

. the term ”large organmzat;ons” as used herein, /the existing SIREB
service will remain on a wholesale basis.

This understanding will apply so léng as SJPEB does not
deviate from payment of the regular tariff/rates and charges, or
add other charges to the services it contfacts with and receives
from BACTC for its use and the use of its5 nmembers.

Meanwhile despite the ”grand'athered” arrangenent we
adept in today’s order relative to BALTC/SIREB, it is practical for
BACTC teo limit the marketing of other new wholesale sexrvice, to .
those large organizations who purchase 50 cellular lines or more of
cellular telepheone services, and ho use those services exclusively
for the organizations’ own busiyless on the organizations’ own
property or its leased or renthl property. '

Again, times were different in 1984 when cellular service
had not develcped significantly. Today, with many resellers and
their agents in business, Ahe definition of ”large organization” is
more critical and we wil)Y seek to clarify that term for future

sexvice in I.88-11-040,/with input from many parties, including
those mnvolved in thisg/ dispute.
raciff violation Ry /BACT o 7B

The offer/of a waiver of the $15 activation fee and/or
120 minutes of fres air time to members of SIREB were both clear
violations of th¢/ BACTC tariff. In addition, as incentives to take
service, they have different dollar values. The 120 minutes of
free air time yt the 38¢ per minute wholesale rate represents an
incentive of 945.60 contrasted to waiver of a $15 activation fee.

The practica) effect of this arrangement was that migrating
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7. Nothing in this order should preclude BACTC, SIREB or the
complainants from seeking further generic <¢hanges to the
wholesale/retail provisions of cellular service, or the Zppropriate
definitions thereof, for the future in I.88-=11-040.

8. Nothing in this order precludes this CommjsScion froz
further revisions to the wholesale/retail provisions of cellular
service by the facilities based carriers, resellérs, or their
agents in the future. '

9. Except as specifically granted herein, all other relief
sought by complainants should be denied.

'40. This complaint proceeding shoMld be closed, and any

' further generic concerns of the partids should be raised in

I.88=04-040.

IT IS ORDERED that/

1. Bay Area Cellulay Telephone Company (BACTC) shall cease
and desist from furthexr andihg its wholesale ¢ellular telephone
services to additienal 2an Jose Real Estate Board (SSRER) members
unless and until the gtatus of wholesale versus retail customers
and appropriate rate/structures and definitions are resolved in our

Cellular Investigaglion (I.88-11-040).

2. 7The pro¥isions of Ordering Paragraph 1. above, shall
apply at 12:00 woon today, any and all applications for new or
additional wholesale service from SJREB members received
thereafter sHall be denied and returned unfilled.

3. y currently effective BACTC wholesale cellular service
to 2 membgr of SIREB, which is withdrawn or terminated after 12:00
neon today shall not be reinstated at wholesale rates and charges.

. BACTC shall, within 10 days, backbill SIREB Zor all
previpusly allowed free minu;es.or air time use which may have been
gragted anytime after acceptance by it of BACTIC’s wholesale
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cellular service on or after February 27, 1989 to the date of this
ordex.

$. BACTC shall bill SIREB for all cellular seyvices in
strict accordance with its tariff schedules on file frith this
Commission. ,

6. ALl existiﬁg cellular services furnished/by BACIC to
STREB or its members of record effective at 12 no¢gn today shall
continue to be provided under BACIC’s wholesale riff schedule.

7. In the event that SIREB wishes to bil ;ts menber users
of cellular service for any additional specifi ra:ev or charges
for these services, over and above those of CTC, Lt should fixst

seek CPCN authority as a reseller of cellulyr. services from this
commission.

8. The parties may pursue generic Lhanges rorfthe offering

of cellular service, not specifically adlressed or resolved in this
order, in I.88-04-040.

9. The Director of the camm;ss on Advisory and Camplmance

Division shall promptly inform BACTC/of the provisicns ¢f Ordering
Paragraphs 1, 2, 3, and 6 by telephbne, or FAX machine if such
facilities arxe available at BACTC, to allew for prompt adherence to
these cease and desist requiremenfs.

10. Except as ordered herg all other relze: scught by
complainants is denied. '




