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Own Motion to Establish Guidelines )
for the Ecuitable Treatment of ) I.84~05=002
Revenue-Producing Mechanisnms ) (Filed May 2, 1984)
Inposed by Local Government )
Entities on Public Utilities. )

)

QPINION

Comments on the Proposed Decision
Q= the Administrative law Judge .

_ While the captioned rulemaking proceeding is not one
which comes within the purview of Public Utilities (PU) Code
§ 311(d), the assigned Commissioner to the matter concluded that
the Commission might benefit from comment from those parties who
furnished responsesAand comments leading to the draft decision of
the Administrative Law Judge (ALT) . Accordingly; by a ruling
issued’ April 25, 1989, those parties were invited to comment on the
Proposed Decision.

- Comment filed by the Leagque of Califormia Cities and a
joint comment by the City and County of San Francisco and the City
of San Jose (subscribed to by the Cities of San Diego and Los
Angeles, with an appendix from the City of El Segqundo) assert there
is no~probiem, and oppose our adoption of the Proposed Decision.

We cannot agree. Our rationale and the need for such a procedure
as we adopt is set forth in the Proposed Decision of the ALY. Our
view is further strengthened by the potential for further expansion
in the use of these revenue mechanisms by the recent decision in
Schopflin v. Dole (1989) 208 CA 3d 617.

' The League and Cities would contend that our factual
_record is outdated - no longer valid- Responses from the utilities
indicate otherwise, and: these are amply'supported in data now-
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customers within the jurisdiction of that governmental entity, and
identify the source. We will also permit electric utilities who
pursuant to this decision may be surcharged for gas service used to
generate electricity, to pass the surcharge through to ratepayers
located within the jurisdiction of the local governmental entity.
By this advice letter procedure we will make available the sane
surcharge treatment for other types of assessment districts as for
Mello=Roos Community Facilities Districts.

‘Absent special ¢ircumstances, the surcharge rates
requested by advice filing should be on the same basis as the
utility’s base rates, whether forecast or recovered through 2 sales
adjustment account. The forecast surcharge rate should be
calculated using the most recently adopted systemwide
uncollectables rate and the franchise fee rate of the local entity
in question. The local sales estimate should be derived from the
most recently adopted systemwide sales forecast.

We will leave to individual advice letter filings, or a

utility’s general rate case, at the utility’s option, how it will
propose to address the inclusion of administrative costs; we
admonish utilities to ensure that double counting of administrative
costs does not occur.

We do not adopt PacBell’s comment requesting inclusion of
utility facility relocation costs because such costs are not the
result of local revenue producing mechanisms; rather, they are the
result of a legislative decision to exempt municipalities from most
such costs (PU Ceode § 6297; PU Code Division 3, Chapter 2).

To the extent deemed necessary we have amended the ALS’s
findings of fact, conclusions of law, and the order.
Statement of Facts

Most people think they are merely paying for electricity,
gas, water, and telephone when they pay their utility bills; in
reality they frequently are alsc paying for schools, roads, and
municipal séfvices, but not necessarily for their own community.
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Initially local governmental entities obtained relief
from the state govermment. During the mid and latter 1970’s the
state’s tax system was producing large annual surpluses. Thus, in
the aftermath of Proposition 13, through fiscal year 1980-1981
these surpluses enabled the state government to move in with
massive bailouts. But these bailouts then became so large a
‘commitment that they became a contributing factor in the state
budget running annual deficits, and recession forced reductions in
these state subventions. In addition, reductions in revenue
sharing and urban aid, as well as the phasing out of the
Comprehensive Employment and Training Act program, were all
developments causing local governmental entities to intensify their
search for new revenue sources.

About this same time the search was substantially
facilitated by two decisions of the California Supreme Court,

- decisions which substantially changed the limitations previously
imposed on local taxing powers by Proposition 13. In the first of
these decision, Carmen v Alverd (1981) 31 € 3d 318, the Court ruled
that the City of San Gabriel was entitled to levy a property tax
above the 1% rate limit in Proposition 13 to pay its contributions
to the State Employees Retirement System. The potential for
expanding the Carmen rationale, to permit higher taxes than the
Proposition 13 limit to pay for contractual obligations raised to
the status of indebtedness, was held up in 1983 because of
unanticipated reallocation uncertainties derived from the 1979
state fiscal relief legislation. This led the State Legislature to
declare a two-year moratorium on further use of Carmen’s opening.

The second of these landmark Supreme Court decisions was
City and county of San Frapncisco v Farxell (1982) 32 € 3d 47, where
the Court ruled that the two-thirds majority vote requirement of
Proposition 13 did not extend to tax measures which produce revenue
to the general fund for ggnerai governmental purposes, but applied
dnly%tofspeciric”purpqge tax measures. . Thiswdeciaion‘grgatly
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On the other hand, local government fees and taxes, in
the form of levies imposed upon the utility itself, such as
franchise fees, business license taxes, and special taxes, with
rare exceptions,3 as a cost of doing business, have been spread
over all of the utility’s ratepayers, both those within and those
without the jurisdiction of the taxing city. Typically in the
past, these fees and taxes imposed upon the utility itself by the
various govermmental entities within the utility’s service
territory have tended to average out, with the total derived from
each taxing jurisdiction tending to be approximately equal.
Therefore, rather than impose a special dilling procedure upon
utilities to account for the small differences historically
involved, the Commission has permitted a utility to simply average
them and allowed them to be “buried” in the rate structure
applicable to the entire system. But basic rates are those
designed to recoup the utility’s costs to serve all customers.
They are the regular rates set forth in a utility’s published
tariffs, and they vary by customer class and by zones. To reflect
substantially above average fees and taxes attributable to one city
in basic rates would mean that all the system’s customers, in and
out of that city’s jurisdiction, would be required to share in
paying that city’s higher than average fee or taxes. As the number
and increasing amounts of these local revenue-producing mechanisms
began to multiply, the Commission became concerned that averaging
these costs among all ratepayers would create inequities among

3 Infrequently over recent decades, when a public utility has
been faced with a particularly higher than average tax being
imposed by a local governmental entity, the Commission has
authorized the utility to pass it through locally in the form of a
surcharge limited to the utility customers within the jurisdiction
of that local governmental entity (See San Dieqgo Gas & Electric
company (1972) 73 CPUC 623, and RPark Watexr company (1963) 60 CPUC

'733, 751). - :
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4. What are the administrative costs
associated with surcharging specific
customers and how should they be included
in surcharges?

Our invitation drew 22 responses; 16 from public
utilities, 4 from cities, and 2 from representational
orqanizatians.4 These responses revealed that ravenue-producing
mechanisms come in a wide variety of packaging, including but not
limited to utility users’ taxes, franchise taxes, general business
license fees, special assessment taxes, and property taxes. A
general description of these follows:

The Utility Users’ Taxes
' As stated earlier, utility users’ taxes are “pass-along”
taxes to the consumer, usually based on consumption, but collected
by the utility for the taxing entity. Generally, these taxes are
levied as a percentage of the utility b»ill, dbut from the affected
customer’s viewpoint they merely result in a higher utility bill
for the same lavel of service received. TFrom the city’s viewpoint
some of the onus is deflected against the utility since the tax
billing does not appear on the city letterhead. In using its
personnel and facility resources. to collect this tax for the city,

4 Respondents were: California-American Water Company,
Dominguez Water Corporation, Park Water Company, Southern
California Gas Company, Southern California Ediscon Company,
Suburban Water Systems, Pacific Gas and Electric Company, Great
Oaks Water Company, San Gabriel Valley Water Company, General
Telephone Company of California, San Diego Gas & Electric Company,
Pacific Bell, California Water Service Company, Continental
Telephone Company of California, Del Este Water Company, San Jose
Water Company, City of Capitola, City of Hidden Hills, City of San
Jose, City and County of San Francisco, league of California
Cities, and California Taxpayers’ Association.

The League of California Cities and three of the cities
objected to Commission use of its “notice and comment” rulemaking
procedure, preferring instead that we had used the longer
~#rulemaking on a racord” hearing procedure.

- 9 -
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Exanchise Taxes

' As relevant in this proceeding, California’s counties and
cities grant franchises to the privately owned gas, electric,
water, and sewer utilities which serve the general public within
their jurisdictions.6 In exchange, they impose franchise taxes.
Strictly speaking, however, the imposts levied are not taxes on
property or license charges for the privilege of operating a
business, but rather they are negotiated, long-term mandatory
contracts providing the governmental entities with compensation for
the privilege extended to the utility to use or occupy streets or
other public property within the franchise area.

The amount paid counties under these franchise agreements

is based on the Broughton Act formula (PU Code §§ 6001-6017).7
The amount paid general law cities is based on the greater of two
computations; one determined under the Broughton AcCt formula, and
the other determined under the Franchise Act of 1937 (PU Code
§§ 6231—6235).8' But the amount paid charter cities can differ,

and almost all of California’s largest cities are charter cities.

6 Pursuant to PU Code § 7901, telephone and telegraph companies
in califormia are granted a state franchise to construct lines
along and upon any public road or highway within the state, and are
exempt from local franchise requirements. :

7 The Broughton Act formula involves complex considerations and
systemwide factors including utility gross receipts, plant
investment, and miles of distribution lines in or along the streets
and highways of the taxing jurisdiction.

8 Tor gas utilities, the fee is based upon 1% of the gross
annual receipts derived from the sale of gas. For electric
utilities, the fee percentage varies depending on whether the
utility has a constitutional franchise derived under Section 19 of
Article XI of the State Constitution, as that section existed prior
to- amendment on October 10, 1911. In such instance the payment is
1/2 of 1% of electric gross receipts. In all other instances, the
electric fee is based on 1% of gross receipts.
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may enact such fees or taxes f£or general revenue purposes, or for
the purpose of regulation, or for both purposes, counties may enact
general bhusiness license fees or taxes for regqulatory purxposes
only, and the cost to the utility of such a county license must be
no more than the cost to the county to regulate that utility’s
business. Under Farxell, cities are able to increase lucrative
general business taxes or fees while counties cannot. Since
Earxell in 1982, business license imposts have been the local tax
on utilities most frequently raised. They come in various forms,
but for the most part have been based on gross receipts, gross
payroll; average nubexr of employees, and a flat rate by class of
business, although other bases such as the utility’s number of
vehicles or number of meters or outlets have also been used.
Although virtually every city in California levies some
form of business license tax, some utilities already paying
substantial franchise fees, which are a form of operating license,
have s0 far been exempted from paying local business or payroll
taxes. But there is since Farrell a great potential for increase
in general business taxes, particularly for revenue-raising
programs. Unlike franchise taxes, there is no statutory standard
or benchmark against which to compare the appropriateness of
business license or payroll taxes, and the amount of the levy is
almost entirely left at the discretion of the city councils. Since
not all cities have inmposed this form of tax on utilities, there is
significant utility exposure to additional taxation, even though
where a utility already pays substantial franchise taxes, any
‘requirement to pay an additional or increased business license tax
may be challengeable as unreasor;able..9 |

9 Articie XIII of the California Constitution prevents cities
from levying discriminatory business taxes against utilities.

- 13 =
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in conjunction with a general business license and are based on a
nultiple or percentage of the general business license tax or fee.

Natural Gas Storage Feegs: These feas are a form of
business license tax on businesses storing gas in the city, and are
usually based on storage capacity. While limited in use at
present, the potential exposure is substantial.

Special Taxes ‘

Cities, counties, and special districts have the power,
if they can obtain a two-thirds vote of their electorate, to impose
7special taxes.” While what properly constitutes “special taxes”
has not been defined, the possibilities are considerable although
legal challenges are also possible if such taxes are extended to
public utilities. At present these mechanisms would result in
amounts to be paid by a utility to a local government which would
then bhe recovered from the ratepayers systemwide.

One form of a “special tax” was that which Sonoma County
in 1982 imposed upon Pacific Gas and Electric Company’s property-
tax exenmpt generators at the Geysers in that county. The tax was
to be at the rate of 6% of the market value of the energy produced.
Faced with legal challenges by saveral public agencies and the
utility’s avowed intention to seek authority to have the tax passed
through as a surcharge only to Sonoma County ratepayers, Sonoma
modified it to have it apply only to entities not paying property
taxes in the county. Suits from several of the latter are still
pending. While interest has also been expressed for similar taxes
on hydroelectric and thermal generation, as well as on flow of
electricity or gas through substations, nothing specific has
developed.

In 1982 the legislature provided cities and communities
with an alternate method for financing building and/or operating
specific types of public facilities in developing areas as well as
in areas undergoing rehabilitation. Under provisions of the Mello~
Roos Community Facilities District Act, the costs incurred are to
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except that the value is determined by the County Assessor rather
than by the Board of Equalization.

While Proposition 13 limited the amount of money that can
be raised from ad valorem property taxes - taxes based on the
assessed value of the land and its improvements, it made no mention
of non-ad valorem property taxes - taxes based on size or
ownership, for example. These latter taxes differ from benefit
assessments in that no showing of benefit need be made, and the
only laws that need be followed in adopting them are those
governing the particular jurisdiction’s taxing authority. Thus,
counties and school districts may levy or increase these taxes as
7special taxes” = with approval of two-thirds of their voters; but
cities may impose or increase them - if used for ~general
purposes” - by vote of the city council. If used for specific
purposes, however, they are “special taxes” subject to a two-thirds
vote requirement. Property taxes based on size, ownership, and
other characteristics are increasingly being used as local
government revenue sources. If a city council does not wish to
levy a tax itself, it can ask the voters to approve a special
property tax.

Recommendations of Respondents,
5 > ag .~ and Inte

While not asked specifically for their recommendations
for or against adoption of surcharging, most respondents had a
recommendation although these varied considerably. Three energy
utilities, five water utilities, and one city urged adoption of
surcharging as a method of curing inequities that develop among
classes of ratepayers as a result of these revenue-producing
mechanisms. One telephone, one energy, and two water utilities
considered surcharge procedures unnecessary at time of their
responses, but would reconsider should there be further imposts
levied, or increases made to then existing imposts, if these "
affected the utilities. The League of California Cities and three




1.84~05-002 ALJ/JTBW/Jt #»

the November 1986\ballot.1° The initiative was approved by the
voters in the general election.t? According to the Office of the
Legislative Analyst, Proposition 62 would serve to make it more
difficult. for city governments to impose new or increased taxes in
the future. Thus, at the time there appeared to be less likelihood
that averaging the costs of new or increased revenue-producing
mechanisms would create substantial inequities between classes of
ratepayers, necessitating our attention.

However, Proposition 62 was then challenged in a variety
of legal actions. In one of these, on December 15, 1988 the
California Supreme Court denied review of City of Westminster
(1988) 204 CA 3d 623. Therein the Third District Court of Appeal
had reversed the Superior Court to rule that Propesition 62 did not
apply to that city’s utility users’ tax.? at issue was the
Proposition 62 provision (Gov. Code § 53727(k)), which, applied to
Westminster, required that local taxes enacted by the City Council

10 Proposition 62 required new or increased taxes imposed for
general purposes by cities, counties, school districts, or special
districts to be approved by a majority popular vote. An ordinance
approved by a two~thirds governing board vote would be required to
place the issue before voters. It maintained the two~-thirds
popular vote for approval of special taxes. Proposition 62
primarily affected unvoted increases in city business license
taxes, utility users’ taxes, and transient occupancy taxes imposed
under the authority of the Farrell decision. It did not affect
imposition of benefit assassments, fees for service, Mello=Roos
special taxes, and grants of authority to transportation districts

to seek voter approval of added sales taxes for transportation
funding. X

11 Proposition 62 added Sections 53720 through 53730 to the
Government Code.

12 On September 23, 1986 the City Council of Westminster, a
general law city, enacted a 5% utility users’ tax, designating the
revenues for the city’s general fund. The tax became effective
January 1, 1987, and c¢ontinues in force.
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The significance of these developments is that, whether
Proposition 62 is unconstitutional in whole or merely in part, the
way is open for local government escalation of revanua-produc;ng
mechanisms with resulting substantial impact on utilities and their
customers. The resulting inequitable ratepayer subsidies from
adoption of these mechanisms are clearly a matter of statewide
concern. ‘

Methods to Impose i Surcharge

~ As would be expected, most responses predicated some
methodology of surcharging upon the parochial aspects of each
utility’s type of service and local circumstances. The variety of
different revenue-producing mechanisms that are evolving made it
difficult to suggest rigid criteria. However, the most frequently
mentioned method was use of the advice letter procedure, with any
surcharge to hecome effective upon the approval of the advice
~letter by the Commission. Besides being appropriate as a “minor
rate increase” under General Order 96-A, Section VI, this approach
would also give the local govermmental entity involved notice and
opportunity to cuestion the appropriateness of the surcharge and to
present evidence why the added costs imposed on the utility by its
tax or fee should be averaged over all of the system’é ratepayers.

In order to impose any surcharge, the amount of taxes or
fees imposed upon a utility and paid to each governmental entity,
and the administrative expenses associated with collection of
utility users’ taxes imposed by that entity would have to be
accunulated separately to identify entity by entity the total level
of costs. This would require insertion of coding into the accounts
payable system to accumulate the information. The administrative
costs would not be insignificant in some instances while negligible
for other utilities. | |

Responses indicated that utilities should have some
flexibility in whether or not to impose surcharges, and that ad
valorem property taxes should not be surcharged as these taxes are
spread equitably throughout service territories. It was also
sugqested that surcharges should be based on an estimat. of the
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judicial decision, has jurisdiction to impose, levy, or increase.
Any issue relating to such local authority is a matter for the
Superior Court, not this Commission. But the sole authority to
determine and regulate the rates of a public utility for service
furnished by it rests with this Commission (Cal. Const. art 12

§ 6), and those rates must be just, reasonable, and
nondiscriminatory (PU Code §§ 451, 453, and 728).

Until recent years, with relatively few exceptions, the
local taxes and fees imposed by local governmental entities have
tended to total out somewhat equally among the various entities,
even though the tax and fee package varied between entities. The
exception, where one entity levied a significantly disproportionate
tax or fee, was handled by our authorizing the utility to surcharge
customers within the local governmental area. It was not
inequitable, and administratively convenient, to spread these costs
from the various entities among all ratepayers in a utility service
area by including the overall total of such local taxes and fees
leyied upon the utility as part of the utility’s cost to serve its
customers. As such this total was carried into the utility’s basic
rates.

After Proposition 13 and Farrell, local governmental
entities sought more revenues and new revenue sources. The
previous rough balance was upset as some entities imposed new taxes
and fees or increased existing ones to levels significantly higher
than other entities. But these local taxes and fees are not the
sane as utility wage, material, and fuel costs which are a common
cost of doing business which should be spread over all the customer
base in basic rates. Basic rates, as we stated before, are those
designed to recoup a utility’s costs incurred to serve all its
customers.

To continue to incorporate significantly differing levels
of new and escalating local entity taxes and fees in basic rates )
applicable equally to all ratepayers in a utility’s service
texrritory, increasingly means that some of these ratepayers would
be subsidizing others but are not themselves benefiting from such
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already equitably determined under statewide standards and are
already equitably spread in the utility service area.

, The approach and procedure we adopt is to authorize a
utility to file with the Commission a surcharge advice letter in
those instances where a local governmental entity imposes or
“increases franchise, general business, and special taxes, and/or
causes the utility administrative and collection costs with regard
“to utility users’ taxes which rise to a total level significantly
exceeding the average level of the total of those imposed by the
other local governmental entities within the utility’s service

_ area. The utility as part of its advice letter f£iling will have to
demonstrate such significant difference. Since we will require
service of the advice letter on the local taxing entity, this
procedure should also serve to give the affected local taxing
entity opportunity to be heard.

‘ The advice letter filing should set forth the basis
asserted for the surcharge, including an estimate of the aggregate
anmount of the surcharge to be paid by the utility to the taxing
entity, and the anticipated surcharge rate to be applied to the
ratepayers within the local area involved. Such surcharge should
be billed and collected by the utility, measured by customer
consumption, from all classes of customers including residential,
commercial, and industrial, as well as municipal and wholesale,
within the local. governmental area of the local governmental entity
imposing the level of taxation and fees significantly in excess of
the average. The utility bill should separately identify this
surcharge aggregate amount from the regular service dilling. While
not ¢quantifying each item, it should also identify all component
taxes and fees levied upon the utility by that local taxing entity.
Utility customers deserve to be made aware of just what types of
taxes and fees are being levied upon their utility by their local
government. And .they also deserve to be.informed of what part of

their-individual utility bill is attributable to the excess of
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district improvements. Constituents of these local governments as
a group, or, where practicable, that subset of their constituents
within the Assessment District, should be required to pay for such
decisions. Therefore, if an Assessment District is establisbed and
the utility serving that area is taxed, the utility should have the
option of £iling a separate advice letter for a separate surcharge
to distribute its cost attridbutable to this tax to all utility
ratepayers within the boundaries of the local governmental entity
which established the Assessment District, or within the Assessment
District itself. Again, this surcharge should be separately
identified from other surcharges and the regular service billing on
the utility bill. It should be collected from all classes of

customers in the authorized surcharge area and should receive the
same credit treatment.

Findinge of Fact

1. Prior to 1978 and passage of Proposition 13, property
taxes were the major source of funding for California’s local
governmental entities, and except for long~term indebtedness, local
officials were not required to obtain voter approval for local tax
increases.

2. Before Proposition 13, although with rare exceptions, the
nonproperty local taxes imposed upon a public utility by the local
governmental entities within its service area, including franchise,
general business license, and special taxes, in the aggregate
tended to average out fairly equally, so that the costs could be
buried as a cost of doing business in the basic rates applicable to
all ratepayers within the utility system without resulting in
inequitable differences.

3. Proposition 13 not only reduced property taxes and the
rate at which they could increase, but also eliminated the
authority of local govermments to raise property taxes to secure
general obl;gation bonds and required a higher standard of approval
for enacting or increasing nonproperty‘taxes.
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utilities, as well as over the ratemaking treatment of the costs
incurred by public utilities in the administration and collection
of utility users’ taxes which the utility is required to bill and
collect. '

11. When the level of taxes and fees excluding ad valorem
property taxes imposed by a local taxing entity directly on a
public utility significantly‘exceeds the average of taxes and fees
imposed by other taxing entities within that utility’s service
territory, spreading this‘exéass through basic rates to all systen
ratepayers creates inequities among classes of ratepayexrs since the
benefits obtained by ratepayers within the local governmental area
of the higher taxing entity are subsidized by ratepayars elsewhere
in the system. | |

12. It is reasonable and just that when the total of taxes
and fees levied by a local taxing entity, exclusive of utility
users’ taxes on sales to the utility, exceeds the average totals of
those levied by the other taxing entities in the uwtility’s service
area, this excess should be borne on an equal basis by all classes
of ratepayers within only the governmental area of the taxing
entity imposing the excess. : ,

13. When a local taxing entity imposes a users’ tax based on
sales to, or consumption by, the utility of a commodity used in
production of the product the utility delivers to its customers,
including the c¢ost to the utility of this tax in the basic rate
applicable to all ratepayers would create inecquities since the
benefits obtained by ratepayers within the local governmental area
of the taxing entity would be subsidized by ratepayers elsewhere in
the systen. ' '

14. It is reasonable and just that the entire cost of a
utility users’ tax imposed by a local taxing entity, and based on
sales to the utility or consumption of a commodity consumed in
production of the product the utility delivers to its customers
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conclusions of Iaw \

1. The ratemaking issues involved in surcharging specific
customers for the costs to a public utility of taxes and fees
locally impesed on a public utility are matters of statewide
concern over which this Commission has exclusive jurisdiction.

2. Public utilities should be authorized to use the advice
lettexr filing procedures of General Order 96-A to initiate
surcharges appropriate under this opinion, and as set forth in the
following oxder.

3. Public utilities should be authorized in their discretion
to set forth as a separate line item in a utility »ill the utility
users’ tax inmposed by the local goverrmental entity on utility
customers within the jurisdiction of that local governmmental
entity. ' |

4. The rulemaking should be concluded.

.QRDER

IT XS ORDERED that:

1. A public utility is authorized at its discretion to file
an advice letter pursuant to provisions of General Order 96~A for
approval by the Commission to institute and charge a lLocal
Government Fee Surcharge or Surcharges. Such surcharges are to be
applied equally and based on consumption or use of the utility’s
product, to the billings of all customers, residential, commercial,
industrial, manicipal, and wholesale, within the boundaries of a
local govermmental entity. These surcharges are authorized when
such local governmental entity has imposed taxes oxr fees, or has
placed a tax or fee collection obligation without recompense upon
the utility, as set forth below:

a. Franchise, general bdusiness license, or
special taxes and/oxr fees upon the public
utility which in the aggregate
significantly exceed the average aggregate
of taxes or fees imposed by the other local
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5. Surcharges shall be reviewed by the utility imposing them
at least annually, and further advice letter filings shall be made
if warranted by significant changesz in the cost to the utility of
taxes, fees, or administration and collection, or credit.

6. The rulemaking is closed.

This order becomes effective 30 days from today.
Dated May 26, 1989, at San Francisco, California.

G. MITCHELL WILX
- President
FREDERICX R. DUDA
‘STANLEY W. HULETT

JOHN B. OHANIAN
‘PATRICIA M. ECKERT
’ Commissioners

1 CE !"Y ‘:HAT ‘TH‘.o o?ms'ON
WASA’?.\OW:D BY THECAZOVE

corw\:ss.omas TODAY:

Vietor Wu«..wr, &'J-OC‘.“NO Owector

/?@




1.84~-05~002" ALJ/IBW/jt

Responsen

Respondents
City of Hidden Hills

California-American Water Co.

Deminguez Water Corp..

Park water Co.

Suburban Water Systems
Great Oaks Water.CO.
Southern California Gas Co.
Southern California Edison Co.
Pacific Gas and Electric Co.
San Gabriel Valley Water Co.
League of Califormia Cities
C1ﬁy of San Jose

San Diego Gas & Electric Co.
Pacific Bell

San Jose Water Co.

General Telephone Co. of Calif.

Continental Telephone Co. of Calif.
City and County of San Francisco
California Water Service Co.

Del Este Water Co.

City of Capitola

California Taxpayers’ Assoc.

(END OF APPENDIX A)
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customers within the jurisdiction of that governmentaX entity, and
identify the source. We will also permit electric utilities who
pursuant to this decision may be surchdrqed for gis service used to
generate electricity, to pass the surcharge through to ratepayers
located within the jurisdiction of the local governmental entity.
By this advice letter procedure we will make available the sanme
surcharge treatment for other types of a:jé;sment districts as for
Mello=-Roos Community Facilities Districts.

Absent special circumstances,/the surcharge rates
requested by advice filing should be a forecast basis. The
forecast surcharge rate should be caYculated using the most
recently adopted systemwide uncollectables rate and the franchise
fee rate of the local entity in question. The local sales estimate
should be derived from the most récently adopted systemwide sales
forecast.

We will leave to individual advice letter filings, or a
utility’s general rate case, é the utility’s option, how it will
propose to address the inclusZon of administrative costs; we

admonish utilities to-ensure/that double counting of administrative
costs does not occur.

We do not adopt PacBell’s comment requesting inclusion of
utility facility relocatiq& costs because such costs are not the
result of local revenue gﬁoducing mechanisns; rather, they are the
result of a legislative ?ecision to exempt municipalities from most
such costs (PU Code § 6297; PU Code Division 3, Chapter 2).

To the extent/éeemed necessary we have amended the ALJ‘s
findings of fact, conclusions of law, and the order.

{

Statement of Facts :
Most people think they are merely paying for electricity,
gas, water, and telephdne when they pay their utility bills; in
reality they frequently are also paying for schools, roads, and
manicipal services, but not necessarily for their own community.

They may also be subsidizihgrthese local costs for another
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community entirely. This situation exists because
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Most people think they are merely paying for electricity,
gas, water, and telephone when they pay their utility bills; in
reality they frequently arxe also paying fox schools, roads, and
municipal sexvices, but not necessarily for theixr own community.
They may also be subsidizing these local costs for another
community entirxely. This situation exists because local
governmental entities impose a considerable arxay of taxes and fees
which are collected from and/or through public utilities, with
certain of the direct imposts, and all of the administrative costs,
being averaged through the base rates to ratepayers throughout the
utility system.

Local taxation is based on the home rule powers of
charter cities as established in Article 11, Section 5 of the
California Constitution. In 1971, in Rivera v City of Fxesno
(1871) 6 C 34 132, the California‘Supreme Court determined that
utility users’ taxes were a legitimate revenue-producing measure
for charter cities. Unless subject to a constitutional or charter
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restriction, a charter city may levy any form of tax for a
municipal purpose.l o

Nonetheless, before passage in 1978 of Propesition 13, -
property taxes were the major source of funding for California’ 4
local governmental entities. Proposition 13 changed that.
sharply cutting back and removing the properxty tax fro:é}heir
control, it forced local governments toO seek new revenue sources
elsewhere if they wished to maintain services at theSsame level or
to finance new services.

Initially local governmental entities gbtained relief
from the state government. During the mid and/latter 1970’s the
state’s tax system was producing large annual surpluses. Thus, in
the aftermath of Proposition 13, through fiscal year 1980-1981
these surpluses enabled the state governpent to move in with
massive bailouts. But these bailouts - large a
commitment that they became a contribpdting factor in the state
budget running annual deficits, and/recession forced reductions in
these state subventions. In additdon, reductions in revenue
sharing and urban aid, as well the phasing out of the
Comprehensive Employment and Txaining Act program, were all
developments causing local governmental entities to intensify their
search for new revenue souxcds.

1 General law cities/operate under the authority of the State’s
general statutes and must receive specific authorization from the
Legislature to levy lotal taxes. Before 1982, general law cities
could levy only businegss license, transient occupancy, and
property transfer taxes. By a trailer bill to the State Budget Act
of 1982, the Legislature authorized "the governing body of aggjcity

=3

[to] levy any tax which may be levied by any charter city,
to-the votexrs’ approval pursuant to Article XIIIA of the
Comstitution of California~ (Gov. Code § 37100.5). Counties are
limited in the types of taxes they may levy. They lack the
constitutional grant of authority over theixr "municipal affairs,*
and must operate under the State’s general statutes.

ect
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About this same time the search was substantially
facilitated by two decisions of the California Supreme Court,
decisions which substantially changed the limitations previously
imposed on local taxing powers by Proposition 13. 1In the/first of
these decision, Carmen v Alvord (1981) 31 C 3d 318, the Court ruled
that the City of San Gabriel was entitled to levy a property tax
above the 1% rate limit in Proposition 13 to pay ité contributions
to the State Employees Retirement System. The potential for
expanding the Carmen rationale, to permit hiqpé% taxes than the
Proposition 13 limit to pay for contractual obligations raised to
the status of indebtedness, was held up in/ 1983 because of
unanticipated reallocation uncertainties/dexrived from the 1979
state fiscal relief legislation. This/led the State Legislature to
declarxe a two-year moratorium on further use of Caxmen’s opening.

The second of these landméark Supreme Court decisions was

n : (1982) 32 C 3d 47, where
the Court rxuled that the two-ti}éﬁs majority vote requirement of
Proposition 13 did not extend ¢0 tax measures which produce rxevenue
to the general fund for generAl governmental purposes, but applied
only to specific purpose tax/ﬁeasures. This decision greatly
expanded local revenue-raiging powers, and since the Legislature in
1982, two weeks before th¢ Farxell decision, had granted general
law cities the same taxigg powers as charter cities, there followed
an immediate impact on JYocal tax structures.

Between 1982 /and mid-1986, general law cities using their
new taxing powers joiged charter cities in raising taxes. One
hundred seventeen citfies raised at least 156 generxal puxpose taxes
under the Faxrell aythority.? The most frequently increased
taxes were: utility users’ taxes, business license taxes, and

2 These incluge, under Farxell, increasing 1l existing utility
usexs’ taxes and imposing 35 new utility usexs’ taxes.
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furnished by the League itself from its Qalifornia Mupicipal
Revenue Sources Handbook. This data shows growth in franchise and
business license revenues to the cities,lgs well as over a doubling
of the utility users’ tax revenue. However, we do make moxe
specgific our page 6 statement to-refleéé that “the utility users’
tax is the third largest source of city fax revenue, and is the
largest source where the city’s control what the tax rate will be.”

Despite what the Citﬁgs would infer, a procedure to
locally surcharge disproportionate locally imposed fees and imposts
does not serve to invalidate/gr water down our systemwide average
cost of service ratemakingsconcept and policy. Rather, the
procedure we adopt merely/ establishes an appropriate way to deal
with instances where lod&lly imposed revenue producing mechanisms
become so disproportionate that it no longer can be equitable to
spread the excess over the general ratepayer body. Nothing
prevents or interferes with the local entity’s power or ability to
tax; our procedure¢ merely identifies the source and localizes

excess costs imposed by a local entity. The City of Hidden Hills
does not object!

cquent filed by Pacific Bell, San Gabriel Valley Water

4

company, Saj/Diego Gas and Electric Company, Southern California

Gas Company,/ Pacific Gas and Electric Company, and Southern
Calitorniaxmdison Company acknowledge the present need and
appropriapéness of a Commission established mechanism to ensure
that local fee and tax impositions do not function as base rate
subsidiﬁs for particular local jurisdictions. All support adoption
of the Proposed Decision.

Some clarifications have been recommended, and have been
incorporated into our decision. The determination of whether an
entiﬂ&'slcharges rsignificantly exceed the average of taxes and
fees/ imposed by other taxing entities” will be on a per dollar of
revtggfm?asisﬁ And, public utilities may set forth as a separate
line item in a utility bill the users’ tax imposed on utility
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custonmers within the jurisdiction of that governmental entity, and
identify the source. We will also permit electric utilities whz///A
pursuant to this decision may be surcharged for gas service usi’ o
generate electricity, to pass the surcharge through to ratepayers
located within the jurisdiction of the local governmental emtity.
By this advice letter procedure we will make available the same
surcharge treatment for other types of assessment districts as for
Mello-Roos Community Facilities Districts.

Absent special circunstances, the surcharge rates
requested by advice filing should be on the sam
utility’s base rates, whethexr forecast or recoyered through a sales
adjustment account. The forecast surcharge wAte should be
calculated using the most recently adopted gystemwide
uncollectables rate and the franchise fee 'gte of the local entity
in cquestion. The local sales estimate should be derived from the
most recently adopted systemwide sales ﬁérecast.

We will leave to individual aévice-letter filings, or a
utility’s general rate case, at the utélity’s option, how it will
propose to address the inclusion of administrative costs: we

admonish utilities to ensure that dgﬁble counting of administrative
costs does not occur.

We do not adopt PacBell'? comment regquesting inclusion of
utility facility relocation costs because such costs are not the
result of local revenue producing/:echanisms: rather, they are the
xesult of a legislative decision/tovexempt municipalities from most
such costs (PU Code § 6297; PU Cede Division 3, Chapter 2).

| To the extent deemed recessary we have amended the ALT’s
findings of fact, conclusions o; law, and the order.
Statement of Facts

Most people think thgy are merely paying for electricity,
gas, water, and telephone whenfthey pay their utility bills: in
reality they frequently are aiso-paying for schools, roads, and
municipal services, but not gécessarily for their own community.
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They may also be subsidizing these local costs for another
community entirely. This situatior/ exists because local
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transient occupancy taxes. Of all thé revenue-producing mechanisms
imposed by local governmental entities, the utility usexs’ ta§/£é
the third largest source of city revenue, and is the largest/source
where the cities control what the tax rate will be. Utilifies,
with their high visibility and nonlocal ownership, wi

monopolistic and regulated operations, have traditiopelly been
targets for taxation. Today, cities are increasingly becoming
dependent on utility users’ taxes.

Utility users’ taxes are not averaged and are not
included in the rates charged for service. ey are purely a
"pass-along” tax, with the utility acting ag a tax collector for
the city, although many people believe thdt utilities are somehow
benefiting fxom the collection of these/ftaxes. Where a utility’s
service territory is greater than the Area encompassed by the city
imposing the tax, and the utility is Kequired to be the city’s
collection agent without recompense/ ratepayers outside of the
city’s jurisdiction are subsidizing paxrt of the costs of
administration and collection of £he city’s tax since these latter
costs are part of the utility’s cost of doing business and go into
the utility’s system rates.

On the other hand, cal government fees and taxes, in
the form of levies imposed uizz the utility itself, such as
franchise fees, business liceénse taxes, and special taxes, with
rare exceptions,3 as a cost/of doing business, have been spread
over all of the utility’s xatepayers, both those within and those

3 Infrequently over recent decades, when a public utility has
been faced with a particularly higher than average tax being
imposed by a local governmental entity, the Commission has
authorized the utility to pass it through locally in the form of a
suxcharge limited to the utility customers within the jurisdiction
of that local governmental entity (See 1

San_Diego Gas & Blectxic
Company (1372) 73 CPUC 623, and Rark Watex Company (1963) 60 CPUC
733, 751). .
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California Constitution. In 1971, in Rivera v City of Fresno
(1971) 6 C 3d 132, the California Supreme Court determined that
utility users’ taxes were a legitimate revenue-producing measure
for charter cities. Unless subject to a constitutional or charter
restriction, a charter city may levy any form of tax for a
municipal purpose.1

Nonetheless, before passage in 1978 of Proposition 13,
property taxes were the major source of fuyding for California’s
local governmental entities. Propositioy 13 changed that. By
sharply cutting back and removing the property tax from their
control, it forced local governments /L0 seek new revenue sources
elsewhere if they wished to maintain services at the same level or
to finance new services.

Initially local governthental entities obtained relief
from the state government. During the mid and latter 1970’s the
state’s tax system was producing large annual surpluses. Thus, in
the aftermath of Propeosition/13, through fiscal year 1980-1981
these surpluses enabled the/state government to move in with
massive bailouts. But theSe bailouts then became so large a

commitment that they bec5me a contributing factor in the state
budget running annual deficits, and recession forced reductions in
these state subventions/ In addition, reductions in revenue

1l General law cigdes operate under the authority of the State’s
general statutes and must receive specific authorization from the
Legislature to levy/local taxes. Before 1982, general law cities
could levy only business license, transient occupancy, and
property transfer taxes. By a trailer bill to the State Budget Act
of 1982, the Legislature authorized “the governing body of any city
[(to] levy any tax which may be levied by any charter city, subject
to the voters’ approval pursuant to Article XIIXX of the
Constitution of California” (Gov. Code § 37100.5). Counties are
limited in the types of taxes they may levy. They lack the
constitutional grant of authority over their “municipal affairs,”
and must operate/ under the State’s general statutes.

o

R
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without the jurisdiction of the taxing city. Typically in the
past, these fees and taxes imposed upon the utility itse}f’by the
various governmental entities within the utility’s sexvice
territory have tended to average out, with the total/aerived from
each taxing jurisdiction tending to be approximatéiy equal.
Therefore, rather than impose a special billing” procedure upon
utilities to account for the small differences historically
involved, the Commission has permitted a ufility to simply average
them and allowed them to be "buried" in fhe rate structure
applicable to the entire systen. Bu:ébasic rates are those
designed to recoup the utility’s costs to serve all customerxs.

They are the regular rates set fo in a utility’s published
tariffs, and they vary by customey class and by zones. To reflect
substantially above average fees/ and taxes attributable to one <¢ity
in basic rates would mean that/all the system’s customers, in and
out ¢f that city’s jurisdiction, would be required to share in
paying that city’s highex :24£ average fee or taxes. As the number

and increasing amounts ¢f these local revenue-producing mechanisms
began to multiply, the Co?Aission became c¢concerned that averaging
these costs among all ratepayers would create inequities among
ratepayers. Averaging was resulting in ratepayer subsidies fox
some, but could also be/ an unfair and inequitable buxden to othexrs
whose local governmentAl entities, considering that utility bills
were already high enowgh, had determined not to impose or increase
such imposts on utilﬂQies within their jurisdiction.

Recognizing that the issue of surcharging specific
customers for locally imposed fees and taxes is really an issue of
statewide concern, fthe Commission determined to make it the subject
of generic rulemaking. Consequently, on May 2, 1984 on its own
motion the Commissfion instituted the present rulemaking proceeding
into the costs imposed on public utilities by local government
fd&enue-producingrmechanisms»and the appropriate ratemaking
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sharing and urban aid, as well as the phasing out of the
Comprehensive Employment and Training Act preogram, were all
developments causing local governmental entities to intensify their
search for new revenue sources.

About this same time the search was substae;&slly
facilitated by two decisions of the California Supreme Court,
decisions which substantially changed the limite’ ons previously
imposed on local taxing powers by Propesition X3. 1In the first of
these decision, Sarmen v Alvord (1981) 31 C 318, the Court ruled
that the City of San Gabriel was entitled Lo levy a property tax
apove the 1% rate limit in Proposition to pay its contributions
to the State Employees Retirement Systém. The potential for
expanding the Carmen rationale, to p it higher taxes than the
Proposition 13 limit to pay for contractual obligations raised to
the status of indebtedness, was h¢ld up in 1983 because of
unanticipated reallocation unc:;ﬁzinties derived from the 1975
state fiscal relief legislation. This led the State legislature to
declare a two-year moratorium /n further use of Carmen’s opening.

The second of thes’ landmark Supreme Court decisions was
City and county of Sap Francdsco v Farrell (1982) 32 C 3@ 47, where
the Court ruled that the tﬁé-thirds majority vote requirement of
Proposition 13 did not extend to tax measures which produce revenue
to the general fund for gd%eral governnental purposes, but applied
only to specific purpese ’ax measures. This decision greatly
expanded local revenue-r?ising powers, and since the Legislature in
1982, two weeks before the Farrell decision, had granted general
law cities the same tax%ng powers as charter cities, there followed
an immediate impact on local tax structures.

Between 1982 #nd mid-1986, general law cities using their
new taxing powers joined charter cities in raising taxes. One
hundred seventeen cities raised at least 156 genqral purpose taxes
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treatment ©0f such costs. The rulemaking proceeding was as§iéned to
Administrative Law Judge John B. Weiss. d

By Order Instituting Investigation 84-05-09}/6; extended
an invitation to all major California telephone, enerqy, and water
utilities, and to any other intexested parties, ipcluding local
governmental entities, within 45 days, to make)pseful comment ox
provide briefs, and to suggest methods to address any inequities.
We specifically asked respondents to address/the following:

1. A description of local govepnment revenue-
producing mechanisms currently involving
utilities, including: (a) the number of
entities imposing each t of mechanisms;
(b) the total amount of each type of fee or
tax for recorded year 1983 paid by the
utility to local goverhments; and (¢) the
range in the amount revenue provided

various local governfents for each type of
mechanism.

A description of the projected trends in
the number and fimancial magnitude of these
mechanisms.

what method or Mmethods could be used for
inposing & surfharge to customers in &
governmental éntity involving the utility
in a revenue-producing mechanism.

4. Wnat are th¢ administrative costs
associated with surcharging specific

d how should they be included
in surcharges?

Our invitation drew 22 xzesponses; 16 from public
utilities, 4 fxom citigs, and 2 from representational
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under the Ffarrell autnority.2 The most frecquently Encreased
taxes were: utility users’ taxes, business license taxes, and
transient occupancy taxes. Of all the revenpe-producing mechanisms
imposed by local governmental entities, the utility users’ tax is
the third largest source of city tax reyénue, and is the largest
source where the cities control what the tax rate will be.
Utilities, with their high visibilit¥ and nonlocal ownership, with
monopelistic and regulated operatijons, have traditionally been
targets for taxation. Today, cifies are increasingly becoming
dependent on utility users’ taxes.

Utility users’ taxes are not averaged and are not
included in the rates charg¢d for service. They are purely a
*pass=along” tax, with the/utility acting as a tax collector for
the c¢ity, although many péople believe that utilities are somehow
benefiting from the collection of these taxes. Where & utility’s
service territory is greater than the area encompassed by the city
imposing the tax, and /the utility is required te be the city’s
collection agent without recompense, ratepayers outside of the
city’s jurisdiction Are subsidizing part of the costs of
administration and ¢ollection of the city’s tax since these latter
costs are part of the utility’s cost of doing business and go into
the utility’s system rates.

On the o¢ther hand, local government fees and taxes, in
the form of levies imposed upon the utility itself, such as
franchise fees, Pusiness license taxes, and special taxes, with

2 These include, under Farrell, anreasmng 1l existing utzl;ty
users’ taxes and impos:ng 35 new utility users’ taxes.
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organizations.4 These responses revealed that revenue-prdducing
mechanisms come in a wide variety of packaging, including but not
limited to utility usexs’ taxes, franchise taxes, qgneral business
license fees, special assessment taxes, and property taxes. A
general description of these follows:
The Dtility Usexs’ Taxes

As stated earlier, utility users’ jtaxes are "pass-along”
taxes to the consumer, usually based on ceﬂéz;ption, but collected
by the utility for the taxing entity. Gemerxally, these taxes are
levied as a pexcentage of the utility bill, but from the affected
customer’s viewpoint they merely rxesult in a higher utility bill
for the same level of sexrvice receivegd. From the city’s viewpoint
some of the onus is deflected against the utility since the tax
billing does not appear on the city letterhead. 1In using its
personnel and facility resources /to collect this tax for the city,
the utility incurs coste for adpinistration, collecting, and
remitting, costs which at pres¢nt are spread over all the utility’s
ratepayers in its system thropgh base rates. A further concern is
that some cities are requesting the utility involved to implement
dual tax rates. This resulys in charging different types of

4 Respondents werxe: alifornia-American wWatex Company,
Dominguez Water Corporation, Parxrk Water Company, Southern
California Gas Company, Southern California Edison Company,
Suburban Water Systems, Pacific Gas and Electric Company, Great
Qaks Water Company, San Gabriel Valley Water Company, General
Telephone Company of iﬁlifornia, San Diego Gas & Electric Company,
Pacific Bell, Californmia Water Service Company, Continental
Telephone Company of Lalifornia, Del Este Water Company, San Jose
water Company, City df Capitola, City of Hidden Hills, City of San
Jose, City and County of San Francisco, League of California

Cities, and Califorzﬁa Taxpayers’ Association.

The League of
objected to Commission use of its "notice and comment” rulemaking
procedure, preferring instead that we had used the longer
*rulemaking on a record" hearing procedure.

alifornia Cities and three of the cities
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rare exceptions,3 as a cost of doing business, have been spread
over all of the utility’s ratepayers, both those within and those
without the jurisdiction of the taxing city. Typically in the
past, these fees and taxes imposed upon the utility itself by the
various governmental entities within the utility’s service
territory have tended to average out, with the total derived from
each taxing jurisdiction tending to be approximately equal.
Therefore, rather than impose a special/billing procedure upon
utilities to account for the small differences historically
involved, the Commission has permivééd a utility to simply average
them and allowed them to be “buried” in the rate structure
applicable to the entire systew. But basic rates are those
designed to recoup the utility’s costs to serve all customers.
They are the regular rates set forth in a utility’s published
rariffs, and they vary by gustomer class and by zones. To reflect
supstantially above average fees and taxes attributable to one city
in basic rates would mean that all the system’s customers, in and
out of that city’s jurisdiction, would be required to share in
paving that city’s higher than average fee Or taxes. As the number
and increasing amounts of these local revenue=-producing mechanisms
began to multiply, the Commission became concerned that averaging
these costs among all ratepayers would create inequities among
ratepayers. Averaging was resulting in ratepayer subsidies for
some, but could alfo'be an unfair and‘inequitable burden to others
whose local governmental entities, considering that utility bills

f
i

3 Infrequently over recent decades, when a public utility has
been faced with a particularly higher than average tax being
imposed by a local governmental entity, the Commission has
authorized the utility to pass it through locally in the form of a
surcharge limited to the utility customers within the jurisdiction
of that local governmental entity (See : ‘ i

San Diedgo Gas & Electric
(1972) "73 CPUC 623, and Park Water company (1963) 60 CPUC




1.84=-05-002 ALJ/JIBW/jt

customers different utility users’ tax rates. Col%fction of the
basic percent tax already regquires additional computer file space
and programming costs for the utility. Adoptiory/of dual rates
applicable to different classes of customers would increase
administrative costs, including computer utidization and time spent
orienting and reorienting the local governﬁgntal personnel in
methods of handling the program. Conceayfwas also expressed that
consumers, seeking to compensate for ?peir increased utility bills,
would tend to suppress consumption, thereby reducing utility
revenues.

While many cities have imposed utility users’ taxes on
gas and electric sales to commexcial and industrial customers,
customarily a use exemption has been granted to electric utilities
from paying tax on the natural jgas purchased and consumed in
generating energy in a utility’s generating plant or station sited
in the taxing city. However,/ the potential exists for removal of
such exemptions.

' The 16 responding utilities reported that in 1983 alone
they collected $236 millioh in utility users’ taxes for California
cities; some utilities collected for a single city, while others
for as many as 67 cities 5 Collected taxes remitted to any
single city ranged fxomjas little as $20 to as much as $42 million.
Utility users’ tax rates ranged from 1 to 12.5%.

Franchise Taxes

As relevant An this proceeding, California’s counties and
cities grant franchisgs to the privately owned gas, electric,
watexr, and sewer utilitles which serve the general public within

'S5 In mid=1986 the California Tax Foundation reported that

California cities Taised $579 million during year 1984-85 from this
tax. :
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were already high enough, had determined not to impose or increase
such imposts on utilities within their jurisdiction.

Recognizing that the issue of surcharging specific
customers for locally imposed fees and taxes is really an issue of
statewide concern, the Commission determined to make it the subject
of generic rulemaking. Consequently, on May 2, 1984 on its own
motion the Commission instituted the present rulemaking proceeding
into the costs imposed on public utilities by local government
revenue-producing mechanisms and the appropriate ratemaking

treatment of such costs. The rulemaking proceeding was/assigned to
ALY John B. Weiss.

By Order Instituting Investigation 84«05<002 we extended
an invitation to all major California telephone/ energy, and water
utilities, and to any other interested partieg, including local
governmental entities, within 45 days, to mxke useful comment or
provide briefs, and to suggest methods to/address any inequities.
We specifically asked respondents to address the following:

1. A description of local gﬁ@ernment revenue-

utilities, including: a) the number of
entities imposing eack type of mechanisms;
() the total amount /of each type of fee or
tax for recorxded year 1983 paid by the
utility to local governments; and (c) the

range in the amouny of revenue provided

various local governments for each type of
mechanism.

producing mechanisns :ﬁxrently involving
(

A.&escription of/ the projected trends in

the number and financial magnitude of these
mechanisms.

What method or/methoeds could be used for
imposing a surcharge to customers in a
governmental entity involving the utility
in a revenue-producing mechanism.

What are the/ administrative costs
associated with surcharging specific
customers and how should they be included
in surcharges?
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their jurisdictioﬁs.6 In exchange, they impose franchise té;es.
Strictly speaking, however, the imposts levied are not taxes on
property or license charges for the privilege of opeigéing a
business, but rather they are negotiated, long-term datory
contracts providing the governmental entities wit} compensation for
the privilege extended to the utility to use ox/occupy streets or
other public property within the franchise ar

The amount paid counties under th¢sSe franchise agreements
is based on the Broughton Act formula (PU Code $§§ 6001—6017).7
The amount paid general law cities is baged on the greater of two
computations; one determined under the MBroughton Act formula, and
the other determined under the Franchise Act of 1937 (PU Code
S 6231-6235)-8 But the amount paid/chaxrter cities ¢an diffex,
and almost all of California‘s largest cities are charter cities.
The latter are permitted to negotjate franchise fees or taxes in
excess of the above statutory formulas. .

Of the 13 rxesponding éhergy and water utilities, 11l
reported 1983 payments for franchise taxes of $149 million. Some

6 Pursuvant to Public Utilities (PU) Code § 7901, telephone and
telegraph companies in California are granted & state franchise to
construct lines along and/upon any publi¢c road or highway within
the state, and are exempt’ from local franchise requirements.

7 The Broughton Act ﬂbrmula involves complex considerations and
systemwide factors including utility gross receipts, plant
investment, and miles of distribution lines in ox along the streets
and highways of the taxing jurisdiction. .

i

8 PFor gas utilities, the fee is based upon 1% of the gross
annual receipts derived from the sale ¢f gas. For electric
utilities, the fee percentage varies depending on whether the
utility has a constitutional franchise derived under Section 19 of
Article XI of the State Constitution, as that section existed prioxr
to amendment on October 10, 1911. In such instance the payment is
1/2 of 1% of electric:gross receipts. In all other instances, the
electric fee is based' on 1% of gross xeceipts. -

-9 -
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our invitation drew 22 responses; 16 from public
utilities, 4 from cities, and 2 from representational
organizations.4 These responses revealed that revenue-producing
mechanisms come in a wide variety of packaging, including but not
limited to utility users’ taxes, franchise taxes, general business
license fees, special assessment taxes, and property taxes. A
general description of these follows:

7 ility U .

As stated earlier, utility users’ taxes are “pass—along”
taxes to the consumer, usually based on consdmption, but collected
by the utility for the taxing entity. Generally, these taxes are
levied as a percentage of the utility bidl, but from the affected
customer’s viewpoint they merely resulf in a higher utility bill
for the same level of service receivegd. From the city’s viewpoint
some of the onus is deflected againgt the utility since the tax
billing does not appear on the city letterhead. In using its
personnel and facility resources/to collect this tax for the ¢ity,
the utility incurs costs for adpinistration, collecting, and
remitting, costs which at present are spread over all the utility’s

ratepayers in its system thropgh base rates. A further concern is

/

4 Respondents were: California-American Water Company,
Dominguez Water Corporation, Park Water Company, Southern
California Gas Company, Southern California Edison Company,
Suburban Water Systems, Pacific Gas and Electric Company, Great
Oaks Water Company, San Gabriel Valley Water Company, General
Telephone Company of Cafifornia, San Diego Gas & Electric Company,
Pacific Bell, California Water Service Company, Continental
Telephone Company of California, Del Este Water Company, San Jose
Water Company, City of /Capitola, City of Hidden Hills, City of San
Jose, City and County of San Francisco, League of California
Cities, and California Taxpayers’ Association.

The League of California Cities and three of the cities
objected to Commission use of its “notice and comment” rulemaking
procedure, preferring instead that we had used the longer
“rulemaking on a record” hearing procedure.

ng-
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paid as few as a single local governmental entity; one utility paid
to 483 entities. Payments to a single govexrnmental entity by any
single utility ranged from $22 to $22.5 million. 74

Some of these utility respondents (notably those
operating where at present their franchise taxes do not eyceed the
level of statutory limits) consider that base rate “averaging” of
these costs does not yet place too unfaixr a burden on Ahose of
their customers outside the jurisdiction of the taximg entities.
Others (who have franchise tax levels today in somé'municipalities
exceeding the Broughton and Franchise Act of 1937 statutory
formulas) consider that unfair burdens clearly/already exist. Some
of the former are concerned that with expirawgion of present
franchise terms due during the next decade 4An a number of the
charter cities in their service territorigs, a real potential for
further - and substantial - escalation exists should these cities
be successful in imposing new franchis¢/ fees above the statutory
formulas. Enexrgy utilities are conceréed that because franchise
fees under the statutory forxmulas arg calculated on gross revenues,
the great increase experienced in gAs prices over the past decade
already has created what they term/to be “tremendous windfalls* for
some of the local taxing entities), even though franchises have been
renewed in those jurisdictions at rates not exceeding the statutory
formulas.
General Business License Yees

In California both ¢ities and ¢ounties have authority to
levy general business license fees (or taxes) on privately owned
telephone, gas, electri¢, wager, or sewer utilities foxr the
privilege of conducting 2 bysiness within the boundaries of the
city or county. However, while both general law and charter cities
may enact such fees or taxes for general revenue purposes, or for
the purpose of regulation, oxr for both purposes, counties may enact
géheral business license fees or taxes for regulatory purposes
only, and the cost to the mtility of such a county license must be
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that some cities are requesting the utility involved to implement
dual tax rates. This results in charging different types of
customers different utility users’ tax rates. Collection of the
pasic percent tax already requires additional computex file space
and programming costs for the utility. Adoption of dual rates
applicable to different classes of customers would increase
administrative costs, including computer utilization and time spent
orienting and reorienting the local governmental personnel in
methods of handling the program. <Concern was also expressed that
consumers, seeking to compensate for their increased utility bills,
would tend to suppress consumption, thereby redudfhg utility
revenues.

While many cities have imposed utjility users’ taxes on
gas and electric sales to commercial and‘}ndustrial customers,
customarily a use exemption has been granted to electric utilities
from paying tax on the natural gas purdﬁased and consumed in
generating energy in a utility’s gezyrating plant or station sited

in the taxing city. However, the potential exists for removal of
such exemptions.

The 16 responding utilities reported that in 1983 alone
they collected $236 million in Jutility users’ taxes for California
cities; some utilities collectdgd for a single city, while others
for as many as 67 cities.> cdllected taxes remitted to any
single c¢ity ranged from as little as $20 to as much as $42 million.
Utility users’ tax rates ranged from 1 to 12.5%.

As relevant in this proceeding, California’s counties and
cities grant franchises td the privately owned gas, electric,

.

5 In mid-1986 the Callifornia Tax Foundation reported that

g:lirornia cities raised $579 million during year 1984-85 from this
x.
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no more than the cost to the county to regulate that utility’s
business. Under Faxxell, cities axe able to increase lucrat;vé
general business taxes or fees while counties cannot. Siggé
Farxell in 1982, business license imposts have been the Yocal tax
on utilities most frequently raised. They come in various forms,
but for the most part have been based on gross receipts, gross
payxoll, average number of employees, and a flat raAte by c¢lass of
business, although other bases such as the utilify’s number of
vehicles or number of metexrs ox outlets have aXso been used.

Although virtually every city in Cslifornia levies some
form of business license tax, some utilitieg alrxeady paying
substantial franchise fees, which are a £ of operating license,
have so far been exempted from paying logal business or payroll
taxes. But there is since Faxxell a gréat potential for increase
in general business taxes, particularly for revenue-raising
programs. Unlike franchise taxes, tﬁgze is no statutory standard
or benchmark against which to compare the appropriateness of
business license or payroll taxes,/and the amount of the levy is
almost entirely left at the discrétion of the city councils. Since
not all c¢cities have imposed this/form of tax on utilities, there is
significant utility exposure to/additional taxation, even though
where a utility already pays substantial franchise taxes, any
requirement to pay an addition@l ox increased business license tax
may be challengeable as unrea!onable.9

with the increasinapprobability of escalating business
license taxes being imposed ﬁpon utilities comes anothex concern.
A utility is kept whole by recovering these local government costs
in rates if the utility cor’ectly forecasts their existence and
amount in its general rate jcases, and if the Commission adopts the

l

9 Article XIII of the CLlifornia Constitution prevents cities
from levying discriminatory business taxes against utilities.
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water, and sewer utilities which serve the general publi:/y%thin
their jurisdicticns.6 In exchange, they impose franchisé taxes.
Strictly speaking, however, the imposts levied are nof taxes on
property or license charges for the privilege of operating a
business, but rather they are negotiated, long-térm mandatory
contracts providing the governmental entities Aith compensation for
the privilege extended to the utility to use¢ or occupy streets or
other public property within the franchise/;rea.

The amount paid counties und%, these franchise agre:ments
is based on the Broughton Act formula APU Code §§ 6001=6017).
The amount paid general law cities ig based on the greater of two
computations; one determined under Ahe Broughton Act formula, and
the other determined under the Frdétiise Act of 1937 (PU Code
§§ 6231-6235).8 But the amount gid'charter cities can differ,
and almost all of California’s Jlargest cities are charter cities.
The latter are permitted to negotiate franchise fees or taxes in
excess of the above statutory/formulas.

/

/

6 Pursuant to PU COde4é 7901, telephone and telegraph companies
in California are granted a state franchise to construct lines
along and upon any public road or highway within the state, and are
exempt from local franchise requirements.

7 The Broughton Act [formula involves complex considerations and
systemwide factors including utility gross receipts, plant
investment, and miles of distribution lines in or along the streets
and highways of the taxing jurisdiction.

8 For gas utilities, the fee is based upon 1% of the gross
annual receipts derived from the sale of gas. For electric
utilities, the fee percentage varies depending on whether the
utility has a constitutional franchise derived under Section 19 of
Article XI of the State Constitution, as that section existed prior
to amendment on October 10, 1911. In such instance the payment is
1/2 of 1% of electric gross receipts. In all other instances, the
electric fee is based on 1% of gross receipts.
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estimates. But as different local government imposts/br increases
are adopted between general rate cases, and such imﬁasts oxr
increases are not foreseen or forecast in settinq/éates, these
additional costs t0 the utility are not recovered until the next
rate proceeding when they can be reflected in rétes. Thus, the
utility bears these unforeseen costs until itg next general rate
case.

In addition, there are a variety/of other local
government revenue~producing mechanisms tlhiat are not applied in any
uniform or standard fashion, but which can and do result in
substantial amounts being paid by a utidity to a local government
which under present practice are then frecovered from the entire
systemwide body of utility :t:an:ep.atye::s’fc These include:

avati its and In ion 8 on Outsid ants
These fees may be based on a flat rate or a cost per foot or

possibly & percentage of total job/construction costs. They
continue to increase at a xapid gace.

nt_Distri : These costs are assessed
in connection with local govezzhental entity sponsored construction
or modernization projects, including local light rail projects, new
industrial parks, shopping centers, or housing projects. A utility

may incur major expense in rd&ocating its facilities in connection
with such projects.

The purpose
of public
places, or promotion of public events and retail trade activities
within a cerxtain designated city area. They are generally imposed
in ¢conjunction with a genetal business license and are based on a
multiple ox pexcentage of the general business license tax or fee.
. Eggg;g;_ﬁgg_ﬁ;g;hgg_gggg; These fees are a form of
business license tax on businesses storing gas in the city, and are




&
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Of the 13 responding energy and water utilities, 11
reported 1983 payments for franchise taxes of $149 million. Some
paid as few as a single local governmental entity; one utility paid
to 483 entities. Payments to a single'governmgﬁ%al entity by any
single utility ranged from $22 to $22.5 million.

Some of these utility respondents (notably those
operating where at present their !ranchwse taxes do not exceed the
level of statutory limits) consider tuat base rate ~averaging~ of
these costs does not yet place too un!a;r a burden on those of
their customers outside the jur;sd&étzon of the taxing entities.
Others (who have franchise tax levels today in some municipalities
exceeding the Broughton and Fﬁgnchise'Act of 1937 statutory
formulas) consider that unfa?r burdens c¢learly already exist. Some
of the former are concerned that with expiration of present
franchise terms due during/the next decade in a numbexr of the
charter cities in their sexvice territories, a real potential for
further - and substantzal -~ escalation exists should these cities
be successful in lmpos;ng new franchise fees above the statutory
formulas. Energy ut;%ﬁtxes are concerned that because franchise
fees under the statutory formulas are calculated on ¢gross revenues,
the great increase efperlenced in gas prices over the past decade
already has created what they term to be “tremendous windfalls” for
some of the local taxing entities, even though franchises have been
renewed in those~j§risdictions at rates not exceeding the statutory
formulas. /

c 1 Busi L I

In California both cities and counties have authority to
levy general business license fees (or taxes) on privately owned
telephone, gas, electric, water, or sewer utilities for the
privilege of conducting a business within the houndaries of the
city or county.] However, while both general law and charter cities
may enact such fees or taxes for general revenue purposes, or for
the purpose ot}&egulation, or for both purposes, counties may enact

!
|

/

/
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usually based on storage capacity. While limited in use at
present, the potential exposure is substantial.
Special Taxes

Cities, counties, and special districts/ have the power,
if they can obtain a two=thirds vote ¢f their e!@ctorate, to impose
"special taxes." While what properly constit.’%s "special taxes*
has not been defined, the possibilities are cZisiderable although
legal challenges are also possible if such faxes are extended to
public utilities. At present these mechal sms would result in
amounts to be paid by a utility to a loc#l government which would
then be recovered from the ratepayers systemwide.

One form of a "special tax" was that which Sonoma County
in 1982 imposed upon Pacific Gas and Electric Company’s property-
tax exempt generators at the Geyserss in that county. The tax was
to be at the rate of 6% of the market value of the energy produced.
Faced with legal challenges by sevéral public agencies and the
utility’s avowed intention to seek authority to have the tax passed
through as a surcharge only to Senoma County ratepayexs, Sonoma
modified it to have it apply onXy to entities not paying property
taxes in the county. Suits fr?ﬁ several of the latter are still
pending. While interest has also been expressed £or similar taxes
on hydroelectric and thermal ¢eneration, as well as on flow of
electricity or gas through sudstations, nothing specific has
developed. ZP

In 1982 the Legislature provided cities and communities
with an alternate method fox financing building and/or operating
specific types of public fadilities in developing areas as well as
in areas undergoing rehabilitation. Under provisions of the Mello-
ROOs Community Facilities District Act, the costs incurred are to
be paid by a special tax on‘private property owners within a
district so formed without any requirement for abportionment based
on benefit to the properxty ers. A two-thirds vote of the
registered voters in inhabitdd areas, or of landowners (one vote
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general business license fees or taxes foOr regulatory purposes
enly, and the cost to the utility of such a county license must be
no more than the cost to the county to regulate that utility’s
business. Under Farrell, cities are able to increase lucrative
general business taxes or fees while counties cannot. Since
Farrell in 1982, business license imposts have been the local tax
on utilities most frequently raised. They come in various forms,
but for the most part have been based on gross receipts, grogs
payroll, average number of employees, and a flat rate by cXass of
business, although other bases such as the utility’s nunber of
vehicles or number of meters or outlets have also been’ used.

Although virtually every city in California levies some
form of business license tax, some utilities alrexZdy paying
substantial franchise fees, which are a form of/operating license,
have so far been exempted from paying local business or payroll
taxes. But there is since Farrell a great potential for increase
in general business taxes, particularly for revenue-raising
programs. Unlike franchise taxes, there/is no statutory standard
or benchmark against which to compare the appropriateness of
business license or payroll taxes, and the amount of the levy is
almost entirely left at the discret%yn of the city councils. Since
not all cities have imposed this fq;m of tax on utilities, there is
significant utility exposure to additional taxation, even though
where a utility already pays substantial franchise taxes, any
requirement to pay an additional /or increased business license tax
may be challengeable as unreasop&ble.g

With the increasing g&obability of escalating business
license taxes being imposed upon utilities comes another concern.
A utility is kept whole by reéovering these local government costs

/

/

9 Article XIII of the California Constitution prevents cities
from levying discriminatory business taxes against utilities.
] .

/

s - 13 -
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v

per acre or portion thereof) in uninhabited areﬁff/::/required.
Some cities with large undeveloped areas are proposing such areas
within their precincts for inclusion in a CommZnity,Facilities
Distxict for flood contxol purxposes. Utilitlés with rights of way
in the proposed district can be financially impacted by the vote of
landowners anxious to develop their property. In addition, the
potential for further expense exists if additional districts
created for fixe protection, parks, libkaries, etc. adopt the same
boundary as a flood control district./ The financial impact from
the creation of Community Facilities /Districts could be
substantial.

Bxopexty Taxes

Property taxation in California is authorized by
Article XIII of the State Constithtion and, since Proposition 13,
is limited by Axticle XIIIA. Prpperty taxes are uniformly applied
statewide and are based upon a yaluation system which imposes a tax
burden in proportion to market /value and property location.

The value of utility property in a multicounty utility
system is established annually by the State Board of Equalization,
using the unit method of valyation. Once assessed value is
determined, the Board sends each county a roll which identifies
each of the utility’s parcels with improvements and associated
value. The county auditor applies the local tax rate to this value
and the county tax collectgr bills the utility for its property tax
liability. Property taxes|paid to a ¢county are allocated to each
taxing jurisdiction within/ the county according to a foxrmula
prescribed by law. The prioperty taxation of a utility system
located entirely within a[single county is similarly accomplished
except that the value is determined by the County Assessor rather
than by the Boaxrd of Equalization.

While Propesition 13 limited the amount of money that can
be raised from ad valorem |property taxeg - taxes based on the
assessed value of the land and its improvements, it made no mention
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in rates if the utility correctly forecasts their existence and
amount in its general rate cases, and if the Commission adopts the
estimates. But as different local government imposts or increases
are adopted between general rate cases, and such imposts or
increases are not foreseen or forecast in setting rates, these
additional costs to the utility are not recoveredut:;}.the next
rate proceeding when they can be reflected in rates.//Thus, the
utility bears these unforeseen costs until its neié'general rate
case.

In addition, there are a variety/pt other local
government revenue-producing mechanisms that are not applied in any
uniform or standard fashion, but which fan and do result in
substantial amounts being paid by a yrility to a local government
which under present practice are then recovered from the entire
systenmwide body of utility ratepayers. These include:

XEAV. LD PexXmits anc/ Inspect 1 0 = D_Out:
These fees may be based on a flat rate or a cost per foot or

possibly a percentage of tota) job construction costs. They
continue to increase at a rgpid pace.

Ly A - - Y 8 ofF. - - =
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Ak 9. AT !
%s_and _Assessment Districts: These costs are assessed
in connection with local éovernmental entity sponsored construction
or modernization projects, including local light rail projects, new
industrial parks, shopping centers, or housing projects. A utility

may incur major expense/ in relocating its facilities in connection
with such projects.

v z The purpose
of these taxes is‘to-ﬁrovide public parking, decoration of public
places, or promotionzbz public events and retail trade activities
within a certain designated city area. They are generally imposed
in conjunction with : general business license and are based on a
multiple or percenthe of the general business license tax or fee.

/
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of non-ad valorem property taxes = taxes based on/éz;e or
ownexship, for example. These latter taxes differ from benefit
assessments in that no showing of benefit need be made, and the
only laws that need be followed in adopting rhem are those
governing the particular jurisdiction’s taxing authority. Thus,
counties and school districts may levy or Ancrease these taxes as
"special taxes" - with approval of two-thirds of their voters; but
cities may impose or increase them - if msed for “general
purposes” - by vote of the city council/. If used for specific
purposes, however, they are "special taxes” subject to a two-thirds
vote requirement. Property taxes based on size, ownership, and
other characteristics are increasingly being used as local
government revenue sources. If a city council does not wish to
levy a tax itself, it can ask the #gters t0 approve a special
property tax. /

Recommendations of Respongents, Lécal
t titi texe

a

While not asked specif’cally for their recommendations
for or against adoption of surcharging, most respondents had a
recommendation although these varied considerably. Three energy
utilities, five water utilities, and one city urged adoption of
surcharging as a method of curing inequities that develop among
classes of ratepayers as a regult Of these revenue-producing
mechanisms. One telephone, one energy, and two water utilities
considered surcharge procedures unnecessaxy at time of their
responses, but would reconsiéer should there be further imposts
levied, or increases made tof then existing imposts, if these
affected the utilities. The League of California Cities and three
cities were opposed to adoption of surcharges unless therée would be
& concomitant reversion to zone ratemaking with all costs factored
in. They argue that to distinguish taxes and fees on the basis of
*oquity, " while failing to recognize other expenses on the basis of
locale does not appear to mpke any economic sense. Two telephone
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Natural Gas Storage Fees: These fees are a form of
business license tax on businesses storing gas in the city, and are
usually based on storage capacity. While limited in use at
present, the potential exposure is substantial.
o ial T

Cities, counties, and special districts have they power,

. . . A
if they can obtain a two-thirds vote of their electorate, Lo lmpose
»special taxes.” While what properly constitutes “special taxes”
has not been defined, the possibilities are consjiderable although
legal challenges are also possible if such tﬁ;ﬁérare extended to
publiec utilities. At present these mechanisms would result in
amounts to be paid by a utility to a local/éovernment which would
then be recovered from the ratepayers systemwide.

One form of a “special tax” Aas that which Sonoma County
in 1982 imposed upon Pacific Gas and/QZectric company’s property-

tax exempt generators at the Geysers in that county. The tax was
to be at the rate of 6% of the Tfrket value of the enerqgy produced.
Faced with legal challenges by several public agencies and the

utility’s avowed intention to geek authority to have the tax passed
through as a surcharge only to Sonoma County ratepayers, Sonoma
modified it to have it apply only to entities not paying property
taxes in the county. suitd from several of the latter are still
pending. While interest ygs also been expressed for similar taxes
on hydroelectric and thermal generation, as well as on flow of

. . / . ,
electricity or gas throggh substations, nothing specific has
developed. [

In 1982 the ﬁegislature provided cities and communities
with an alternate metyod for financing building and/or operating
specific types of public facilities in developing areas as well as
in areas undergoing ?ehabilitation. Under provisions of the Mello-
Roos Community Facilities District Act, the costs incurred are to
be paid by a-specia' tax on private property owners within a
Aistrict so formed yithout any rgquirement for apportionment based

{
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and two water utilities made no specific recommendations but did
report on all revenue-producing mechanisms thern/applicable to them.
The California Taxpayers’ Association supplied considerable
background information but made no recommengations. (See
Appendix A.)

h

At the time the responses to gur oxder instituting
investigation werxe prepared, the voters in California were
confronted with Proposition 36 for the then approaching 1984
general election. Proposition 36, nsored by Howard Jarvis,
would have overturned the Faxrell decision. Along with several
other features it would have requifed new or increased local taxes
to be approved by a two-thirds popular vote, making far less likely
any continued dramatic increase in local taxes.

In the 1984 November d¢general election the votexs turned
down Proposition 36. The-Legisﬁature then failed to act on several
measures before it which would/ have required a popular majority
vote before new genexal purpoge taxes could be levied. Thereupon
Proposition 62, an initiative statutory amendment to require
popular majority vote on lochl general purpose taxes, qualified for
the November 1986 pallot.+? / The initiative was approved by the

10 Proposition 62 required new oOr increased taxes imposed for
general purposes by cities, counties, school districts, or special
districts to be approved /by a majority popular vote. An ordinance
approved by a two-thirds/ governing board vote would be required to
place the issue before voters. It maintained the two-thirds
popular vote for approval of special taxes. Proposition 62
primarily affected unvoted increases in city business license
taxes, utility users’ taxes, and transient occupancy taxes imposed
under the authority of the rarxell decision. It did not affect
imposition of benefit assessments, fees for service, Mello-Roos
special taxes, and grants of authority to transpoxtation districts

to seek voter approval of added sales taxes for transportation
funding- '
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voters in the general election.t? Accoxding to themgﬁfice of the
Legislative Analyst, Proposition 62 would sexve to make it more
difficult for city governments to impose new or ixcreased taxes in
the future. Thus, at the time there appeared t¢ be less likelihood
that averaging the costs of new or increased enue-producing
mechanisms would create substantial inequitifs between classes of
ratepayers, necessitating oux attention.

However, Proposition 62 was thed challenged in a variety
of legal actions. In one of these, on December 15, 1988 the
California Supreme Court denied review/of City of Westminstex
(1988) 204 CA 3d 623. Therein the Third District Court of Appeal
had reversed the Superior Court to rjale that Proposition 62 did not
apply to that city’s utility userxs’ tax.lz At issue was the
Proposition 62 provision (Gov. Code § 53727(b)), which, applied to
Westminstexr, required that local éaxes enacted by the City Council
after July 31, 1985, but prior sp passage of Proposition 62, be
reauthorized by a majority of the ¢ity’s voters by November 5,
1588.

While Westminster hdlds the retroactive provisions of the
proposition unconstitutional,/ it is not certain that the balance of
the proposition is also void/as the Distxict Court decision was
limited to the "window perigd". If Proposition 62 is
unconstitutional in total, ¢ities will regain authority granted by
the Faxxell decision to le local taxes, such as business license

taxes and utility users’ taxes, by a majority vote of city
councils. :

11 Proposition 62 added| Sections 53720 through 53730 to the
Government Code.

‘12 On September 23, 1986 the City Council of Westminster, a
generxal law city, enacted|a 5% utility users’ tax, designating the
revenues for the city’s general fund. The tax became effective
Januvary 1, 1987, and continues in foxce.
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on benefit to the property owners. A two-thirds vote of the
registered voters in inhabited areas, or of landowners (one vote
per acre or portion thereof) in uninhabited areas, \required.
Some cities with large undeveloped areas are proposing such areas
within their precincts for inclusion in a chmuﬁiéy Facilities
District for flood control purposes. Utilit&é; with rights of way
in the proposed district can be financialbfrimpacted by the vote of
landowners anxious to develop their property. In addition, the
potential for further expense exists ¥f additional districts
created for fire protection, parks,/libraries, etc. adopt the same
boundary as a flood control dists'ct. The financial impact from
the creation of Community Facilities Districts could be
substantial.

Eropexrty Yaxes

Property taxation/in California is authorized by
Article XIII of the State/ponstitution and, since Proposition 13,
is limited by Article XIIIA. Property taxes are uniformly applied
statewide and are based upon a valuation system which imposes a tax

burden in propeortion to/ market value and property location.

The value :7/uti1ity property in a multicounty utility
system is establishe’ annually by the State Board of Equalization,
using the unit method of valuation. Once assessed value is
determined, the Board sends each county a roll which identifies
each of the utilitybs parcels with inmprovements and associated
value. The count»fauditor applies the local tax rate to this value
and the county tax collector bills the utility for its property tax
liability. Prop?&ty taxes paid to a county are allocated to each
taxing jurisdics;on within the county according to a formula
prescribed by 19w. The property taxation of a utility system
located entire%y within a single county is similarly accomplished
except that the value is determined by the County Assessor rather
than. by the B?Qrd of Equalization. '

]
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Wnile Proposition 13 limited the amount of money that can
be raised from ad valorem property taxes - taxes based on the
assessed value of the land and its improvements, it made no mention
of non~ad valorem property taxes - taxes based on size or
ownership, for example. These latter taxes differ from benefit
assessments in that no showing of benefit need be made, and the
only laws that need be followed in adopting them are those
governing the particular jurisdiction’s taxing authority. Thus,
counties and school districts may levy or increase these taxes as
7special taxes” - with approval of two-thmxdb of their voters; but
cities may impose or increase them - if used for “general
purposes” - by vote of the city counce}p If used for specific
purposes, however, they are “special ,taxes” subject to a two-thirds
vote requirement. Property taxes haSed on size, ownership, and
other characteristics are increasfggly being used as local
government revenue sources. Ig/élcity council does not wish to
levy a tax itself, it can ask the voters to approve a special
property tax.

Recommendations of Respondents, Local
v ol

While not askeé specifically for their recommendations
for or against adoptiep of surcharging, most respondents had a
recommendation although these varied considerably. Three energy
utilities, five watgr utilities, and one ¢ity urged adeption of
surcharging as a method of curing inequities that develop among
classes of ratepavers as a result of these revenue-producing
mechanisms. One felephone, one energy, and twe water utilities
considered surcharge procedures unnecessary at time of their
responses, but would reconsider should there be further imposts
levied, or increases made to then existing imposts, if these
affected the Gtilities. The League of California Cities and three
cities were“opposed to adoption of surcharges unless there would be
a concomitant reversion to zone ratemaking with all costs factored

’
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The outcome of Schopflin v Dole pending/before the First
District Court of Appeal may provide a more coeﬁiusive resolution
of Proposition 62°’s constitutionality.l3 And
pending in Los Angeles Superior Court. The Assue in this case is
whether Proposition 62 applies to chaxter ities.14

The significance of these developments is that, whether
Proposition 62 is unconstitutional in wuéle or merely in part, the
way is open for local government escalAtion of revenue-producing
mechanisms with resulting substantial/ impact on utilities and their
customers. The resulting inequitable ratepayer subsidies from
adoption of these mechanisms arxe clearly a matter of statewide
concern.
Methods to Impose a Surchaxrge

As would be expected, most responses predicated some
methodology of surcharging upon/ the parochial aspects ¢f each
utility’s type of service and local c¢circumstances. The varxiety of
different revenue=producing méghanisms that are evolving made it

difficult to suggest rigid ¢ Lteria. However, the most frequently
mentioned method was use of the advice letter procedure, with any
surcharge to become effectiv@ upon the approval of the advice
letter by the Commission. Besides being appropriate as a "mineox
rate increase" under Generaﬁ Oxder 96=A, Section VI, this approach

13 This case also involves a tax imposed duxing Proposition 62’'s
*window perxiod”. On June {17, 1986 Sonoma County increased its
hotel /motel tax from 6 tofe% without submitting the proposal to the
electorate. A Superior Court decision held Proposition 62
unconstitutional becausejit provides for a referendum in violation
of Article 11, Section 9(a) of the California Constitution
prohibiting referenda of Eax measures.

14 In May of 1987 the City of Los Angeles extended a business
license tax, a hotel/motel tax, and a tax on gas, electricity, and
intrastate telephone calls, and imposed a new tax on interstate

telephone calls. None of\thesemeasures was submitted to city
voters. .




o

I.84=05-002 ALY/JBW/Jt ¥

in. They argue that to distinguish taxes and fees on the basis of
requity,” while failing to recognize other expenses on the basis of
locale does not appear to make any economic sense. Two telephone
and two water utilities made no specific recommendations but did
report on all revenue-producing mechanisms then applicable to them.
The California Taxpayers’ Association supplied considerable
packground information but made no recommendations. (See

Appendix A.) A

Fuxther Developuents .

At the time the respoe#g; to our order instituting
investigation were prepared, tpe voters in California were
confronted with Proposition aﬁ-for the then approaching 1984
general election. Proposition 36, sponsored by Howard Jarvis,
would have overturned th:/ﬁizxgll decision. Aleng with several
other features it would _éve required new or increased local taxes
to be approved by a twqf%hirds popular vote, making far less likely
any continued dramatic/increase in local taxes.

In the 1984/ November general election the voters turned
down Proposition 36,f The Legislature then failed to act on several
measures before it which would have required a popular majority
vote before new general purpose taxes could be levied. Thereupon
Proposition 62, an initiative statutory amendment to require
popular majority’vote on local general purpose taxes, cqualified for
the November 19@6 ballot.lo The initiative was approved by the

/ |

’
/
/

10 Proposition 62 required new or increased taxes imposed for
general purposes by cities, counties, school districts, or special
districts to be approved by a majority popular vote. An ordinance
approved by a two-thirds governing board vote would be required to
place the /issue before voters. It maintained the two-thirds
popular vote for approval of special taxes. Proposition 62
primarily affected unvoted increases in city business license
taxes, utility users’ taxes, and transient occupancy taxes imposed

(Footnofe continues on next page)
L
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would also give the local governmental entity involved neotice and
opportunity to question the appropriateness of the sur ge and to
present evidence why the added costs imposed on the xtility by its
tax or fee should be averaged over all ¢of the systém’s ratepayers.

In order to impose any surcharge, the Amount of taxes or
fees imposed upon a utility and paid to each ggvernmental entity,
and the administrative expenses associated with collection of
utility users’ taxes imposed by that entity/would have to be
accumulated separately to identify entity/by entity the total level
of costs. This would require insertion Lf c¢oding into the accounts
payable system to accumulate the infornp@tion. The administrative
costs would not be insignificant in sgme instances while negligible
for other utilities. |

Responses indicated that ytilities should have some
flexibility in whether or not to impose surcharges, and that ad
valorem property taxes should not/be suxcharged as these taxes are
spread equitably throughout service territories. It was alseo
suggested that surcharges should be based on an estimate of the
annual amounts of the taxes or fees to be paid, with annual review
of the surcharge rate with further advice letter filings if
warranted because of change. /Another recommendation was that to
the extent collection of revenues by the utility, including local
surcharges, exceeds the costg authorized to be recovered through
rates, the excess be credited to all system ratepayers through the
operation of the Consolidated Adjustment Mechanism.
Discussion

The record shows|that certain local taxing entities
impose Or may impose taxes/ and fees which significantly exceed the
average of the total level] of such imposts, fees, or collection
obligations imposed by all similar types of governmental entities
within that utility’s serche area; and the utxlxty customers
outaide of the jurisdictional area of the entity imposing the
significantly higher level of costs obtain no significant benefit
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voters in the general election.** According to the Office of the
Legislative Analyst, Proposition 62 would serve to make it more
difficult for city governments to impose new or increased taxes in
the future. Thus, at the time there appeared to be less likelihood
that averaging the costs of new or increased revenue~producing
mechanisms would create substantial inequities between classes of
ratepayers, necessitating our attention.

However, Proposition 62 was thenfchallenged in a variety
of legal actions. 1In one of these, on December 15, 1988 the
California Supreme Court denied reviewsof City of Westminster
(1988) 204 CA 3d 623. Therein the Tﬁfrd District Court of Appeal
had reversed the Superior Court toﬁrule that Proposition 62 4id not
apply €0 that city’s utility users' tax. 1z At issue was the
Proposition 62 provision (Gov. cOde § 53727(b)), which, applied to
Westminster, required that local taxes enacted by the City Council
after July 31, 1985, but prmor to passage of Proposition 62, be
reauthorized by a majority/of the city’s voters by Novenmber S,
1988.

While Westminster holds the retroactive provisions of the
propositionﬁunconstitutﬁonal, it is not certain that the dalance of

(Footnote continued from previous page)

under the authority of the Farrell decision. It did not affect
imposition of benefit assessments, fees for service, Mello-Roos
special taxes, and grants of authority to transportation districts

to seek voter approval of added sales taxes for transportation
funding.

11 Proposition 62 added Sections 53720 through 53730 to the
Government Code.

12 On September 23, 1986 the City Council of Westminster, a
general law city, enacted a 5% utility users’ tax, designating the

revenues for the city’s general fund. The tax became effective
January 1, 1987, and continues in force.
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from the tax ox fee. Therefore, the basic issue in this rulemaking
proceeding is whether the Commission should authorize a procedure
whereby a public utility would be able to surcharge onky that
utility’s customers within the jurisdictional area of a local
governmental entity for any direct tax or fee in the nature of a
franchise tax, general business license fee, or cial tax, or a
collection obligation with respect to utility uysers’ tax upon that
utility.

In addition, a similar and coroll issue arises in
instances where a local governmental entity imposes & users’ tax
directly upon a public utility for the utdlity’s use or consumption
of fuel, ete¢. to produce the commodity the utility provides its
ratepayers. The issue then arxrising is/whether the ¢ost of that
users’ tax upon the utility should be/passed through only to those
utility ratepayers situated within the local governmental area of
the local entity which imposed the tax.

This Commission does not/dispute or seek to dispute the
authority or xight of any local ggvernmental entity to impose or
levy any form of tax or fee upon/utility customers or the utility
itself, which that local entity, as a matter of general law or
judicial decision, has Jjurisdi rion to impose, levy, or increase.
Any issue relating to such loiz: authority is.a matter for the
Superior Court, not this Commzssion. But the sole authority to
determine and xegulate the ra&es of a public utility for sexvice
furnished by it rests with th;s Commission (Cal. Const. art 12
§ 6), and those rates must be just, reasonable, and
nondiscriminatoxy (PU Code ss 451, 453, and 728).

Until recent years, with relatively few exceptions, the
local taxes and fees imposed by local governmental entities have
tended to total out somewhat equally among the various entities,
even though the tax and £ee‘;‘. package varied between entities. The
exception, where one entityalevied a significantly disproportionate
tax or fee, was handled by our authorizing the utility to surcharge

p
,
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the proposition is also void as the District Court decision was
limited to the ”window period”. If Proposition 62 is
unconstitutional in total, cities will regain authority granted by
the Farrell decision to levy local taxes, such as business license
taxes and utility users’ taxes, by a majority vote of city
councils.

In Sghopflin v.Dole (supra), the Court of Appeal affirmed
the trial court, finding that the challenged provisions of
Proposition 62, regquiring voter approval of local tax ordinances,
constituted an impermissible local 1n;t1at;v€/mantamount to A
constitutionally forbidden referendun on taxesr(Aztzcle 1, § 9,
Subd. (a)). It also held that the propos;tlon could not he

sustained under independent, more generdl constitutional provisions
prescribing the scope of the Leg;sla;yme s and people’s power,
since the more specific provisions ot Article 11, § 9, were
controll;ng.13 And Fox v Bradley zs pending in Los Angeles
Superior Court. The issue in tn;s case is whether Proposition 62
applies to charter cities.t® Jf

The significance oz these developments is that, whether

Proposition 62 is unconst;tutmonal in whole or merely in part, the
way is open for local gove:nment escalation of revenue-producing
mechanisns with resultxng/substantzal impact on utilities and their
customers. The resulting inequitable ratepayer subsidies from

13 This case 1nvolved a tax imposed Quring Proposition 62’s
»window period”. On June 17, 1986 Sonoma County increased its

hotel/motel tax from 6 to 8% without submitting the proposal to the

electorate. A Superior Court decision held Propesition 62
unconstitutional.

14 In May of 1987 the City of Los Angeles extended a business
license tax, a hotel/motel tax, and a tax on gas, electricity, and
intrastate telephone calls, and imposed a new tax on interstate

telephone calls. None of these measures was submitted to city
voters. :

v’
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customers within the local governmmental area. It was/i;t
inequitable, and administratively convenient, to‘spfgad these costs
from the various entities among all ratepayers in A utility sexrvice
area by including the overall total of such local taxes and fees
levied upon the utility as part of the utility’ /cost to sexve its
customexrs. As such this total was carried intd the utility’s basic
rates.

After Proposition 13 and Faxxell,/local governmental
entities sought more revenues and new revenue sources. The
previous rough balance was upset as some/entities imposed new taxes
and fees or increased existing ones to Aevels significantly higher
than othexr entities. But these local thxes and fees are not the
same as utility wage, material, and flel costs which are a common
cost of doing business which should spread over all the customer
base in basic rates. Basic rates, fas we stated before, &re those
designed to recoup & utility’s cogts incurred to serve all its
customers. ]

To continue €O inco ate significantly differing levels
of new and escalating local entity taxes and fees in basic rates
applicable equally to all ratepayers in a utility’s sexvice
territory, increasingly means fthat some of these ratepayers would
be subsidizing others but are/ not themselves benefiting from such
incxeased taxes or fees. It/is not just or reasonable that these
significantly higher levels gerived from some entities only should
be buried in basic rates applicable to all ratepayers of the
utility. Averaging such coBts among all ratepayers creates
inequities between classes [of ratepayers. It is appropriate and
reasonable that these signpificantly highexr costs should be
identified and borne only Py the ratepayers in the local
governmental area that orjginated them. In the past we have used
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adoption of these mechanisms are clearly a matter of statewide
concern.
Methods to Impose a_Swrchaxrge

As would be expected, most responses predicated some
methodology ©f surcharging upon the parochial aspects of each
utility’s type of service and local circumstances. The variety of
different revenue-producing mechanisms that are evolving made it
difficult to suggest rigid criteria. However, the most frequently
mentioned method was use of the advice letter procedure, with any
surcharge to become effective upon the approval of the advice
letter by the Commission. Besides being appro riate as a “minor
rate increase” under General Order 96-A, Sect;on VI, this approach
would also give the local governmental ent:ty involved notice and
opportunity to question the appropr;atgness of the surcharge and to
present evidence why the added costs)ﬁﬁposed on the utility by its
tax or fee should be averaged over All of the system’s ratepayers.

In order to impose any surcharge, the amount of taxes or
fees imposed upon a utility and paid to each governmental entity,
and the administrative expenses associated with collection of
utility users’ taxes zmposeQ/by that entity would have to be
accumulated separately to identify entity by entity the total level
of costs. This would require insertion of coding into the accounts
payable system to»accumui;te the information. The administrative
costs would not be insﬂéni:icant in some instances while negligible
for other utilities.

Responses indicated that utilities should have some
flexibility in wheﬁher or not to impose surcharges, and that ad
valorem property 9axes should net be surcharged as these taxes are
spread equitably /throughout service territories. It was also
suggested that surcharges should be based on an estimate of tho -
annual amounts/6£ the taxes or fees to be paid, with annual review
of the surcharge rate with further advice letter filings if
warranted bgfause of change. Another recommendation was that to
the extent collection of revenues by the utility, including local
surchargi;/,exceeds the costs authorized to be recovered through

- 21 =
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surcharges to accomplish this.®? Included in the caﬁé;::y of
taxes and fees imposed on utilities that are in the possible

surcharge category are franchise, general businegs license, and
special taxes and fees, as well as non-ad valoné; property taxes.
We do not include local utility users’ taxes levied by local
governmental entities in this category. Those are merely collected
for the governmental entity by the utility/ However, collection of
utility users’ taxes places administrativé and collection burdens
upon a utility, and when a city requirey dual tax rates and other
refinements, these burdens are substantially increased. Such
administrative and collection costs to the utility at present
carried into the utility’s basic ratés, which apply to all
ratepayers in the utility system, atfe requiring ratepayers in local
areas where there are no utility ugers’ taxes levied to pay the
adnministrative and collection costs for the benefits that are only
going back to the local areas where such taxes are imposed. In
essence they constitute a subsidy. Finally, we do not include ad
valorem property taxes. These /taxes are already equitably
determined under statewide standards and are already equitably
spread in the utility service/ area.

The approach and procedure we adopt is to authorize a
utility to file with the Commission a surcharge advice letter in
those instances where a local governmental entity imposes Or
increases franchise, general business, and special taxes, and/or
causes the utility adminigtrative and collection ¢osts with regaxd
to utility users’ taxes which rise to a total level significantly

; - (1972) 73 CPUC 623 we
detexmined that a locall surcharge was the appropriate means to
recover the cost of paying for a particular significantly higher
local tax, and that public policy favors informing the ratepayers
of a particular locality that part of their utility bill is
actually imposed by'th?ir‘local government.

- 22 -
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rates, the excess be credited to all system ratepayers through the
operation of the Consolidated Adjustment Mechanism.
i .

The record shows that certain local taxing entities
impose or may impose taxes and fees which significantly exceed the
average of the total level of such imposts, fees, ror collection
obligations imposed by all similar types of governmental entities
within that utility’s service area; and the utility customers
outside of the jurisdictional area of thg/entity imposing the
significantly higher level of costs obtain no significant benefit
from the tax or fee. Therefore, the/basic issue in this rulemaking
proceeding is whether the Commission should authorize a procedure
whereby a public utility would be/able to surcharge only that
utility’s customers within the jurisdictional area of a local
governmental entity for any difect tax or fee in the nature of a
franchise tax, general busineQS-license fee, or special tax, or a

collection obligation with/respect to utility users’ tax upon that
utility. ‘

In addition, e/éimilar and corollary issue arises in

instances where a loca%fgovernmental entity imposes a users’ tax
directly upen a publig‘utility for the utility’s use or ¢onsumption
of fuel, etc. to produce the commodity the utility provides its
ratepayers. The isgﬁe then arising is whether the cost of that
users’ tax upon the*utility should be passed through only to those
utility ratepayer§/situated within the local governmental area of
the local entity;which imposed the tax.

This qumission does not dispute or seek to dispute the
authority oxr right of any local governmental entity to impose or
levy any form 9@ tax or fee upon utility customers or the utility
itself, wnich?that local entity, as a matter of general law or
judicial deciéion, has jurisdiction to impose, levy, or increase.
Any issue reyhting to such local authority is a matter for the
Superior Court, not this Commission. But the sole authority to
determine and regqulate the rates of a public utility for service
furnished by it rests with this Commission (Cal. Const. art 12
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exceeding the average level of the total of those imposed by the
other local governmental entities within the utility’s sgp&ice
area. The utility as part of its advice letter filing;w&ll have to
demonstrate such significent difference. Since we w%}l require
service of the advice letter on the local taxing enpity, this
procedure should also serve to give the affected

entity opportunity to be heard.

The advice letter £iling should set forth the basis
asserted for the surcharge, including an estifiate ¢f the aggregate
amount of the surcharge to be paid by the upility to the taxing
entity, and the anticipated surcharge rate/to be applied to the
ratepayers within the local area involved. Such surcharge should
be billed and collected by the utility, /Mmeasured by customer
consumption, from all classes of custonfers including residential,
commercial, and industrial, as well ay municipal and wholesale,
within the local governmental area of the local governmental entity
imposing the level of taxation and fees significantly in excess of
the average. The utility bill shoyld separately identify this
suxcharge aggregate amount £rom the regular service billing. While
not quantifying each item, it shotld also identify all component
taxes and fees levied upon the utility by that local taxing entity.
Utility customexs desexrve to be/made aware of just what types of
taxes and fees are being levied upon their utility by their local
government. And they also deserve to be informed of what part of
their individual utility bill /is attributable to the excess of
taxes and fees levied by theiyx local government above the average
levied by other taxing entitjes in their utility’s serxvice area.
The surcharge should be reviewed at least annually by the utility,
and further advice letter £iling should be made if ‘warranted by
change in the amount of taxks or administrative costs.
Administrative costs incurged by the utility may be included in the
iﬁrcharge proposed by the advice letter. That part of the billing
attributable to surcharges/ should be handled as any other commodity
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§ 6), and those rates must be just, reasonable, and
nondiscriminatory (PU Code §§ 451, 453, and 728).

Until recent years, with relatively few exceptions, the
local taxes and fees imposed by local governmental entities have
tended to total out somewhat equally among the various entities,
even though the tax and fee package varied between”entities. The
exception, where one entity levied a signifiggntly disproportionate
tax or fee, was handled by our authorizing’;he utility to surcharge
customers within the local governmental area. It was not
inequitable, and administratively converient, to spread these costs
from the various entities among all rXtepayers in a utility service
area by including the overall total/of such local taxes and fees
levied upon the utility as part of the utility’s cost to serve its

customers. As such this total was carried inte the utility’s basic
rates.

After Proposition 13 and Farrell, local governmental
entities sought more revenues and new revenue sources. The

. / o .
previous rough balance wgs upset as some entities imposed new taxes
and fees or increased existing ones to levels significantly higher

than other entities. But these local taxes and fees are not the
same as utility wagez/ﬁaterial, and fuel c¢osts which are a common
cost of doing business which should be spread over all the customer
base in basic rates! Basic rates, as we stated before, are those
designed to‘recoup/a utility’s costs incurred to sexrve all its
customers.

To cogtinue to incorporate significantly differing levels
of new and escalating local entity taxes and fees in basic rates
applicable quplly to all ratepayers in a utility’s service
texrritory, iqcreasingly means that some of these ratepayers would
be subsidizing others but are not themselves benefiting from such
increased t?xes or fees. It is not just or reasonable that these
significantly higher levels derived from some entities only should
be buried/&n/basic rates applicable to all ratepayers of the
utility. Averaging such costs among all ratepayers creates
inequities between classes of ratepayers. It is appropriate and
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reasonable that these significantly higher costs should be
identified and borne only by the ratepayers in the local
governmental area that originated them. In the past we have used
surcharges to accomplish this.*> Included in the category of
taxes and fees imposed on utilities that are in the possible
surcharge category are franchise, general business license, and
special taxes and fees, as well as non-ad valorem property taxes.
We do not include local utility users’ taxes levied by local
governmental entities in this category, except for users’ taxes
assessed to electric power plant fuel as discussed below. These
are merely collected for the governmental entity by the utility.
However, collection of utility users’ taxes places administrative
and collection burdens upon a utility, and when a city requires
dual tax rates and other refinements, these burdens are
substantially inecreased. Such administrative and collection costs
£o the utility at present carried into the utility’s basic rates,
which apply to all ratepayers in the utility system, are requiring
ratepayers in local areas where there are ne utility users’” taxes
levied to pay the administrative and c¢ollection costs for the
benefits that are only going back to the local areas where such
taxes are imposed. In essence they constitute a subsidy. Finally,
we do not include ad valorem property taxes. These taxes are
already equitably determined under statewide standards and axe
already equitably spread in the utility service area.

The approach and procedure we adopt is to authorize a
utility to file with the Commission a surcharge advice letter in
those instances where a local governmental entity imposes or
increases franchise, general business, and special taxes; and/or

15 In Sap Diego Gag & Flectric Co. (1972) 73 CPUC 623 we
determined that a local surcharge was the appropriate means to

recover the cost of paying for a particular significantly higher
local tax, and that public policy favors informing the ratepayers
of a particular locality that part of their utility bill is
actually imposed by their local government.

- 24 =
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users’ tax, as for example, a tax on fuel consumed i
production of its enexrgy produc¢t, the utility should/be authorxized
to file a separate advice letter for a separate swyrcharge to be
collected from the utility’s ratepayexrs in the lgcal governmental
area of the local taxing entity imposing that rs$s’ tax on the
utility. As with the surcharge applicable to/franchise, general
business, and special tax overages, this sepArate surcharge should
be billed and collected from all classes off customers in the local
area, including municipal and wholesale ¢ Stomexs.+®

A special problem arises when Mello-Roos Community
Facilities Districts are created in uniphabited areas. Local
governments choose to c¢reatée such distyicts, and their constituents
as & group should be required to pay for such decisions.
Therefore, if a Mello-Roos District js established in an
uninhabited area and the utility seyving that area is taxed, the
utility should have the option of filing a separate advice letter
for a separate surcharge to distxibute its cost attributable to
this tax to all utility ratepayerg within the boundaries of the
local governmental entity which e¢stablished the Mello-Roos
District. Again, this surcharg¢ should bhe separately identified
from othexr surcharges and the pegular service billing on the
utility bill. It should be collected from all classes of customers

16 Surcharging sales to municipal electric generation customers
is appropriate and does not |cause any problems because the
surcharge cost will be borng by electric customers, all of whom arxe
in the taxing entity’s jurigdiction. Similarly, surcharging
wholesale gas customers is appropriate because the surcharge cost
will be paid by ultimate customers in the taxing jurisdiction.
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causes the utility administrative and collection costs with regard
to utility users’ taxes which rise to a total level significantly
exceeding the average level of the total of those imposed by the
othexr local governmental entities within the utility’s service
area. The utility as part of its advice letter filing will have to
demonstrate such significant difference. Since we will require
service of the advice letter on the local taxing entity, this
procedure should also serve to give tufﬁhrfected local taxing
entity opportunity to be heard.

The advice letter !il;ng/should‘set forth the basis
asserted for the surcharge, including an estimate of the aggregate
anount of the surcharge to be p&id by the utility to the taxing
entity, and the anticipated sugcharge rate to be applied to the
ratepayers within the local ,area involved. Such surcharge should
be billed and ceollected bxf%he utility, measured by customer
consumption, from all classes of customers including residential,
commercial, and industﬁigl, as well as municipal and wholesale,
within the local governmental area of the local governmental entity
imposing the level ot’taxatlon and fees significantly in excess of
the average. The u;;lzty bill should separately ldentlfy this
surcharge aggregate anount from the regular service billing. While
not cquantifying each item, it should also identify all component
taxes and tees:iévzed upon the utility by that local taxing entity.
Utility customers deserve to be made aware of just what types of
taxes and fees are being levied upon their utility by their local
government.‘fAnd they also deserve to be informed of what part of
their indigidual utility bill is attributable to the excess of
taxes and fees levied by their local government above the average
levied by other taxing entities in their utility’s service area.
The surqﬁarge should be reviewed at least annually by the utility,
and further advice letter f£iling should be made if warranted by
change /in the amount of taxes or administrative costs.
Administrative costs incurred by the utility may be included in the

/




1.84-05-002 ALJ/JIBW/jt

in the local governmental area and should receive the same cxedit
treatment.

indings act

1. Prioxr to 1978 and passage of Proposition 13, property
taxes were the major source of funding for California/s local
governmental entities, and except for long-term indgbtedness, local
officials were not required to obtain voter approval for local tax
increases.

2. Before Proposition 13, although with /frare exceptions, the
nonproperty local taxes imposed upon a public/utility by the local
governmental entities within its service arxee, including franchise,
general business license, and special taxed, in the aggregate
tended to average out fairly equally, so Xhat the costs could be
buried as a cost of doing business in the basic rates applicable to
all ratepayers within the utility systefs without resulting in
inequitable differences. é/m

3. Proposition 13 not only reduced property taxes and the
rate at which they could increase, b4t also eliminated the
authority of local governments to raise property taxes to secure
general obligation bonds and requiéed a higher standard of approval
for enacting or increasing nonproperty taxes.

4. In 1982 the Legislature’gave general law ¢ities the same
taxing powers as charter cities,/and the California Supreme Court
in Farrell permitted local offic¢ials to raise general purpose taxes
without a vote of the people iﬁ'noﬂstatuto:y provision otherwise
required a vote, thus reopening the door f£or a variety of tax
increases that Proposition 13 /had briefly restricted by a two-
thirds voter approval requirement.

5. These changes madel&ossible a dramatic increase in local
taxes, particularly, as releYant hexre, utility users’ taxes and
genexral business license tax?s, and led to passage in 1986 of
Proposition 62 which required a majority popular vote for new or
increased local general purpose taxes enacted after Aunqust 1, 1985.
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6. Current constitutional challenges to Proposition 62 have
succeeded in voiding certain retroactive provisdons of the
proposition, and cast doubt on the constitutionality of the balance
of the proposition, so that it appears.citx/éouncils may well
regain fFarxell) authority to levy utility {ser and business license
taxes by majority vote of a council.

7. At present, with certain excgptions, these nonproperty
taxes continue to be averaged into tlfe basic rates applicable teo
all ratepayers within the utility system.

8. As the number and potentdal amounts produced by such
local revenue-producing mechanismé increased, we became concerned
that averaging such costs among/all ratepayexrs Creates inequities
between classes of ratepayers,/and accordingly instituted this
rulemaking investigation to determine appropriate ratemaking
trxeatment of such costs.

9. The Commission hag no jurisdiction to determine the
authority of local taxing é%tities to impose taxes on utility
customers, ox utilities, Or users’ taxes on commodities used by a
utility to produce its.pr@duct.

10. The Commission/ dees have jurisdiction over the ratemaking
treatment of the ¢costs éf local taxes and fees imposed on public
utilities, as well as over the ratemaking treatment of the costs
incurred by public utﬂ&ities in the administration and collection
of utility users’ taxes which the utility is required to bill and
collect.

11. when the level of taxes and fees excluding ad valorem
property taxes impd%ed by a local taxing entity directly on a
public utility significantly exceeds the average of taxes and fees
imposed by other,iaxing entities within that utility’s sexvice
texxitory, spreaéing this excess through basic rates to all system
ratepayers creatgs inequities among . ¢lasses of ratepayers since the
benefits obtained by ratepayers within the local govermmental area
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surcharge proposed by the advice letter. That parxt ?5 the billing
attributable to surcharges should be handled as any er commodity
charges, and should be subject to any necessary crgdit action.
Surcharges should become effective upon approval/of the advice
letter f£iling by the Commission.

In addition, should a utility be pequired to itself pay a
users’ tax, as for example, a tax on fuel consumed in the
production of its energy product, the w ’}ity should be authorized
to file a separate advice letter for a/separate surcharge to be
collected from the utility’s ratepay s/in the local governmental
area of the local taxing entity im L;I%g that users’ tax on the
utility. As with the surcharge agplicable to franchise, general
business, and special tax overageg//this separate surcharge should
be billed and collected from aYl classes of customers in the local
area, including municipal an wpolesale customers. %

A special problem May arise when Assessment Districts
such as Mello~Roos Communi acilities Districts are created.
Local governments may chogse/to create such districts in either
innabited or uninhabited a;éas which encompass utility properties
such as transmission life ﬁignt-or-ways which do not benefit from
district improvements;/’qénstituents,or these local governments as
a group, or, where pr ct}cable, that subset of their constituents
within the Assessment! District, should be required to pay for such
decisions. Therefo ,”i: an Assessment District is established and
the utility serving/that area is taxed, the utility should have the
option of filing a seﬁarate‘advice lettexr for a separate surcharge

16 Surcharging sales to municipal electric generation customers
is appropriate and does not cause any problens because the
surcharge cost will be borne by electric customers, all of whom are
in the taxing entity’s jurisdiction. Similarly, surcharging
wholesale gas customers is appropriate because the surcharge cost
will be paid by ultimate customers in the taxing jurisdiction.

W
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of the highexr taxing entity are subsidized by ratepayers eléé;here
in the system.

12. It is reasonable and just that when the total of taxes
and fees levied by a local taxing entity, exclusive/;f
utility users’ taxes on sales to the utility, exceeds the
average totals of those levied by the other taxking entities in the
utility’s service area, this excess should borne on an
equal basis by all classes of xatepayersvwléhin only the
governmental area of the taxing entity inposing the excess.

13. When a loc¢al taxing entity iviposes a users’ tax based on
sales to, or consumption by, the utildty of a commodity used in
production of the product the utiliﬁ§ delivers to its customers,
including the cost to the utility 32 this tax in the basic rate
applicable to all ratepaye:S-wouLé create inequities since the
benefits obtained by ratepayeré-{ithin the local governmental area
of the taxing entity would be szzsidized by ratepayers elsewhere in
the system.

14. It is reasonable and just that the entire cost of a
utility users’ tax imposed by & local taxing-entity, and based on
sales to the utility or consumption of a commodity consumed in
production of the product the utility delivers to its customers
should be borne by the ratepayers of all classes within the local
governmental area of the ¢ntity imposing the tax.

15. Surcharges havef been used by the Commission to
superimpose on a basic rfate the ¢ost of paying for a particular
expense not appropriate j£o be included in the basic rate.

16. It is reasonaple and just that & surcharge be added to
the bills of ratepayers{ within the governmmental area ¢f a local
taxing entity when sucl surcharge is made to compensate the utility
for that portion of th¢ cost of taxes and fees, other than utility
users’ taxes on sales to, or consumption by the utility, which in
the aggregate exceeded| the average aggregate taxes and fees paid to
other local taxing entfities in the utility’s service terxitory.
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to distribute its cost attributable to this tax to all utility
ratepayers within the boundaries of the local governmental entity
which established the Assessment District, or within the Assessment
District itself. Again, this surcharge should be separately
identified from other surcharges and the regular service pilling on
the utility bill. It should be collected from all classes of
customers in the authorized surcharge area and should receive the
same credit treatment.
Findi f Fact

1. Prior to 1978 and passage of Proposition 13, property
taxes were the major source of funding for California’s local
governmental entities, and except for long~term indebtedness, local

officials were not required to obtain voter roval for local tax
increases.

2. Before Propesition 13, although/with rare exceptions, the
nonproperty local taxes imposed upon a public utility by the local
governmental entities within its service area, including franchise,
general business license, and special taxes, in the aggregate

tended to average out fairly equalYy, so that the costs could be
buried as a cost of doing busine?s in the basic rates applicable to
all ratepayers within the utility system without resulting in
inequitable differences.

3. Proposition 13 not only reduced property taxes and the
rate at which they could increase, but also eliminated the
authority of local governmqﬁts to raise property taxes to secure
general obligation bonds gﬁd required a higher standard of approval
for enacting or increasing nonproperty taxes.

4. In 1982 the Leéislature gave general law cities the same
taxing powers as chartef cities, and the California Supreme Court
in Farrell permitted l§%al officials to raise general purpose taxes
without a vote of the/people if no statutory provision otherwise
required a vote, thu#‘reopeninq the door for a variety of tax
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17. It is reasonable and just that a surchargg/g:f:dded to
the bills of ratepayers within the governmental afea of a local
taxing entity when such surcharge is made to~co£§ensate the utility
for the cost of a utility users’ tax imposed By that local taxing
entity based on sales to, or consumption by, the utility of a
commodity consumed in production ¢f the pfoduct the utility
delivers to its customers.

18. Surcharges of the nature of /those to be adopted in this
proceeding should be applied equally/on the basis of consumption of
the utility product to all classes of customers in the local
governmental area, i.e., residenti¥al, commercial, industrial,
municipal, and wholesale.

19. An advice letter f£iling procedure would be an appropriate
implementation procedure applicable to the surcharges posited by
this opinion.

Conclusions of Law

1. The ratemaking issues involved in surcharging specific
customexs for the costs to/a public utility of taxes and fees .-
locally imposed on a public utility are matters of statewide
concern over which,thié' mmission has exclusive jurisdiction.

2. Public utilitiés should be authorized to use the advice
letter filing procedures of General Order 96-A to initiate
surcharxges appropriate umnder this opinion, and as set forth in the
following oxder.

3. The rulemaking should ke concluded.

1. A public &tility is authorized at its discretion to file
an advice letter Pu rsuant to provisions of General Orxder 96-A for
approval by the Commzssion to institute and charge a Local
Governnment Fee Suzéharge or Surcharges. Such surcharges are to be
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increases that Proposition 13 had briefly restricted by a two-
thirds voter approval requirement.

5. These changes made possible a dramatic increase in local
taxes, particularly, as relevant here, utility users’ taxes and
general business license taxes, and led to passage in 1986 of
Proposition 62 which required a majority popular vote £or new or
increased local general purpose taxes enacted after August 1, 1985.

6. Current constitutional challenges to Progosition 62 have
succeeded in voiding certain retroactive provisgions of the
propeosition, and cast doubt on the constitutjiOnality of the balance
of the proposition, so that it appears city councils may well
regain Farrell authority to levy utility/user and business license
taxes by majority vote of a council.

7. At present, with certain exceptions, these nonproperty
taxes continue to be averaged into/the basic rates applicable to
all ratepayers within the utility/system.

8. As the number and potdﬁtial amounts produced by such
local revenue-producing mechani{sms increased, we became concerned
that averaging such costs among all ratepayers creates inequities
between classes of ratepayeté, and accerdingly instituted this
rulemaking investigation to determzne appropriate ratemaking
treatment of such costs.

5. The Commission/has no jurisdiction to determine the
authority of local taxing entities to impose taxes on utility
customers, oY utilitiefc or users’ taxes on commodities used by a
utility to produce 1ts'product.

10. The Commission does have jurisdiction over the ratemakzng
treatment of the costs of local taxes and fees imposed on public
utilities, as well as over the ratemaking treatment of the costs
incurred by public htilities in the administration and collection

of utility users’ taxes which the util;ty is requmred to bill and
collect.
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applied equally and based on consumption oxr use of the uﬁility's
product, to the billings of all customers, residentiarf'comme:cial,
industrial, municipal, and wholesale, within the ggdadaries of a
local governmental entity. These surcharges are Authorized when
for revenue-raising purposes, such local governmental entity has
imposed taxes or fees, or has placed a tax ox/fee collection
obligation without recompense upon the utility as set forth below:

a. Franchise, general busineszélicense, or
special taxes and/or fees wpon the public
utility which in the aggregate
significantly exceed the/average aggregate
of taxes or fees imposed by the other local
governmental entities within the public
utility’s sexvice territory. The total
billed under this suxCharge shall not
exceed the excess applicable to that local
governmental entit%/gver the avexage
aggregate applicablle to the other local

governmental enti7des.

A utility users’ /tax based on sales to, or
consumption by, the public utility of a
commodity used in production of the product
the utility delivers to its c¢ustomers. The
total billed under this surcharge shall not
exceed the total cost of the tax to the
utility.

A Mello-Roos /Community Facilities District
tax initiated by a local governmental

entity but dpplicable to an uninhabited
area.

unrecompensed administration and

The costsdﬁncurred by a public utility in
c°llect;;p, including ¢redit actions,

incidental in the foregoing Sections (a),
(), and/ (¢) subject to approval in a
advice letter. -
2. A copy of the advice letter shall automatically be
served on the local governmental taxing entity.
3. Such Loca% Government Fee Suxcharge or Suxcharges shall
be included as a separate item or items to bills rendered to
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11.. When the level of taxes and fees excluding ad valorem
property taxes imposed by a local taxing entity directly on a
public utility significantly exceeds the average of taxes and fees
imposed by other taxing entities within that utility’s service
territory, spreading this excess through basic riﬁgs to all systenm
ratepayers creates inequities among classes o{/patepayers since the
penefits obtained by ratepayers within the local governmental area
of the higher taxing entity are subsidized By ratepayers elsewhere
in the systen.

12. It is reasonable and just that when the total of taxes
and fees levied by a local taxing enfity, exclusive of utility
users’ taxes on sales to the utiliyy, exceeds the average totals of
those levied by the other taxing #ntities in the utility’s service
area, this excess_should be bosgéeon an equal kasis by all classes
of ratepayers within only the governmental area of the taxing
entity imposing the excess.ﬁ//

13. When a local tax?{g entity imposes a users’ tax based on
sales to, or consumption by, the utility of a commodity used in
production of the product/the utility delivers to its customers,
including the cost to the utility of this tax in the basic rate
applicable to all ratepéyers would create inequities since the
benefits obtained by ratepayers within the local governmental area
of the taxing entity would be subsidized by ratepayers elsewhere in
the system.

14. It is reasonable and just that the entire cost of a
utility users’ tax }mposed by a local taxing entity, and based on
sales to the utili?y or consumption of a commodity consumed in
production of the product the utility delivers to its customers
should be borne bf the ratepayers of all classes within the local
governmental are% of the entity imposing the tax.

15. Surch%xges have been used by the Commission to
superimpose on)p basic rate the cost of paying for a particular
expense not agpropriate to be included in the basic rate.




1.84=-05~002 ALJ/JBW/4t

applicable customers. Each surcharxge shall 4 identified as being
derived from the local governnmental enti;y responsible for it.
While a surcharge may be billed in the aggregate amount of its
components, individual component taxgg/ér fees need not be
separately quantified, but shall be Aisted.

4. Surcharxges shall be zeviewed by the utility imposing them
at least annually, and furthexr adéice letter £ilings shall be made
if warranted by significant changes in the cost to the utility of
taxes, fees, or administratiorn’ and collection, or credit.

S. The rulemaking is ¢losed.

This ordexr becomeg effective 30 days from today.
Dated , &t San Francisco, California.

|
|
E
|
|
\
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16. It is reasonable and just that a surcharge be added to
the bills of ratepayers within the governmental area of a local
taxing entity when such surcharge is made to compensate the utility
for that portion of the cost of taxes and fees, other than utility
users’ taxes on sales to, or consumption by the utility, which in
the aggregate exceeded the average aggregate taxes and fees paid teo
other local taxing entities in the utility‘’s serxvice territory.

17. It is reascnable and just that a suripafgz‘be added to
the bills of ratepayers within the governmeﬁfal area of a local
taxing entity when such surcharge is made to compensate the utility
for the cost of a utility users’ tax imp ed by that local taxing
entity based on sales to, or consumptign by, the utility of a
commodity consumed in production of xhe product the utility
delivers to its customers.

18. Surcharges of the natu - of those to be adopted in this
proceeding should be applied eqnally on the basis of consumption of
the utility product to all claSses of customers in the local
governmental area, i.e., residential, commercial, industrial,
municipal, and wholesale.

19. If an electric ytility regulated by this Commission is
subject to a surcharge authorized by this opinion for service by a
gas utility, then it is/reasconadle and just for the electric
utility to pass the surcharge through to its customers located only
in the leocal governmental entity to prevent subsidization by
ratepayers elsewhere/on the electric utility’s systenm.

20. An advice/letter filing procedure would be an appropriate v”
implementation procedure applicable to the surcharges posited by
this opinion.
conclusions of Iaw

1. The raéemaking issues involved in surcharging specific
customers for ;7e costs to a public utility of taxes and fees

locally imposed/ on a public utility are matters of statewide

concern over which this Commission has exclusive jurisdiction.
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2. Public utilities should be authorized to use the advice
letter £iling procedures of General Order 96-A to initiate
surcharges appropriate under this opinion, and as set forth in the
follewing order. P

3. Public utilities should be authorized in their discretion
to set forth as a separate line item ipn/a utility bill the utility
users’ tax imposed by the local govgpnmental entity on utility
customers within the jurisdiction ¢f that local governmental
entity.

4. The rulemaking should/be concluded.

QRDER

IT IS ORDERED that:

1. A public utilf&y is authorized at its discretion to file
an advice letter pursepnt to provisions of General Order 9%96-A for
approval by the Comm%ssion to institute and charge a local
Government Fee Surcharge or Surcharges. Such surcharges are to be
applied equally and/based on consumption or use of the utility’s

product, to the bﬁﬂlzngs of all customers, residential, commercial,
industrial, municipal, and wholesale, within the boundaries of a
local government?l entity. These surcharges are authorized when
such local governmental entity has imposed taxes or fees, or has
placed a tax or/ fee collection okbligation without recompense upon
the utility, as set forth below:

a. Eranchxse, general business license, or

/special taxes and/or fees upon the public
;utll;ty which in the aggregate

' significantly exceed the average aggregate

/ of taxes or fees imposed by the other local

! governmental entities within the public
utility’s service territory. The total
billed under this surcharge shall not
exceed the excess applicable to that local
governmental entity over the average
aggregate applicable to the other local
governmental entities.
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b. An Assessment District initiated by a local
governmental entity. In some cases, the
utility may elect to direct the surcharge
to ratepayers within the Assessment
District itself. Such elections will be
reviewed on a case-specific basis.

The costs incurred by a public utility in
unrecompensed administration and
collection, including credit,actions,
incidental in the roregoggg;;ubparagraphs
(a) and (b), subject to approval in an
advice letter. TUtilitigs shall not seek
recovery of the same administrative costs
in a general rate ¢ageé; such double
counting is strictly prohibited.

The surcharge auphorized by subparagraphs

a - ¢ above by X gas utility for service to
an electric utility.

2. A copy of the adyice letter shall automatically ke served
on the local governmental/taxing entity.

3. Such Local Government Fee Surcharge or Surcharges shall
be included as a separaéz item or items to bills rendered to
applicable customers./ Each surcharge shall be identified as being
derived from the leocdl governmental entity responsible for it.
While a surcharge may be billed in the aggregate amount of its
components, individhal component taxes or fees need not be
separately quantified, but shall be listed.

4. A pub}il utility is authorized, in its discretion, to set
forth as a separate line item amount in a utility bill the utility
users’ tax imposeé by the local governmental entity on utility
customers within [the jurisdiction of that local governmental
entity.

5. Surcharges shall be reviewed by the utility imposing then
at least annually, and further advice letter filings shall be made
if warranted by'signiricant changes in the cost to the utility of
taxes, fees, or ladministration and collection, or credit.

\/
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_ ‘ 6. The rulemaking is closed.

This orde ¢ _mm ffective 30 days from today.
Dated mﬁ%g 93 , at San Francisco, California.

G. MITCHELL WILK:-
President
FREDERICK 'R. DUDA
STANLEY W, MULETT
JOHN. B, OHANIAN ‘
PATRICIA M. ECKERT
Commissioners.




