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'AUG 3 1989 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Second application of Pacific Gas, ) Application 82-04-44 
and Electrie Company for approval ) (Filed April 21, 19'82; , 
of certain standard, offers., pursuant ) amended April 28,,. 1982, 
to Decision 82-01-103in-Oraer )July 19, 1982';. July ''11,. 1983, 
Institutinq Rulemaking No~' 2'.', ) -August 2', 1983" _________________ ) and AuguS.t 21, 1986-) 

And Related Matters. 

)' . 

) Application 82:-04-46, ' 
) 
) 

, -) 
) 
) 
). 
) 
) 
) 
) 
) 
) 
) 
) 

Applieation' S2-04':'47 , 
~ . ,',:,' 

Application 82-03~26' 
. ':. 

Applica:tion 82-03-37-: 

Application SZ-03~62 
';.' 

Application' S2~03~Q.7 

AppiiCation-82~03-7S 

Application '82-04-21 

-------------------------------) 
2PINlON H9MFXXHG DECISION 89-02-0l,Z 

By this decision, we extend the time within which o!f­
system qualifying faeilities (QF) must e~ecute their Standard Offer 
No,. 2 power purchase agreem.ents with San Diego' Gas &c Electric 
Company (SOG&E).l In adaition, SOG&E is directed to' provide to, 
off-system QFs" no later than August.31,- 1989,. its completed Non-

, ,,' . 

Interconnected operating A9'reement~" economic': harm studies' and 
, ~ , . 

1 The terms Hoff-system" and "out-of ... service area"" are used. 
interchangeably to- refer to.QF resource$ located. outside of SOG&E's 
service territory or outside of California. 

',' 
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economic curtailment proposal. certain provisions relating to 
project fee refunds are also" cl~rified.2 
A. ~1sgrounsl 

In Deeision (0 .. ) $·9-02-017, we oetermineo that four QFs 
were eligil:>le for SDG&E's stand.ard Offer. 2 (S02).3 Three of the 
eligible QFs represent out-of-service area proj·ects.. We encouraged. 
these QFs to· meet with SDG&E personnel as. soon as possible to 
identify and· exchange information needed by SDG&E to· perform line 
loss studies. We directed SOG&E~ to- complete these line loss 
stUdies w.ithin 30 days aftertheout';'of-service area QF requested 
su~ha st~dy and provided any needed information. 4 

2 Ordinarily, we allow a full 30 days for protests to the 
authority sought in a Petition to Modify. (Rules of Practice 3nd 
Procedure, Rule 8.1.) We have decided,. in this instance, to issue 
a decision prior to the expiration of the protest period. To do· 
otherwise would result in our decision being issued after the 
August 8, 1989 deadline.. Moreover, SOG&E is not prejudicea by our 
actions. 'the modifications we make today are intended only to 
clarify, and not alter, the basic policies we've expressed in prior 
orders. The relief sought by Petitioners, namely,. an extension of 
time to siqn Standard Ofter 2, is necessitated by the time 
constraints that this Conunission,. and not SDG&E, placed on the­
Standard Otfer solicitation. 

3 S02 is limited to- QFs that commit to provide firm capacity. 
In D.87-11-024, 502 was reinstated for SOG&E to meet its near-term 
need for peaking generation~ The following four projects were 
found to be eligible: 1) an out-of-service area 80 MW solar 
thermal project (Luz Development), 2) an out-ot-service area SO MW 
geothemal proj ect (Freeport-McMoran Resource Partners) ,. 3) an in­
service area 2 .. 4 MW biogass project (O'Brian Energy systeltl.S), and 
an out-of-service area SO MW cogeneration project (Bonneville 
Pacific corp .. ). 

4 In performing these studies,. we directed SOG&E· to· use the same 
transmission assumptions and analytic techniques that it uses to 
model the- impacts from its various other off-system.resources 
(e.~ .. , ·from san Onofre nuclear plants and purchases trom the 

(Footnote continues· on next page) 
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In addition, we directed SOG&E; to raise any claim 
regarding "economic harm to, the ratepayer" in a, timely manner: 

"In 0.88-04-070, we held that a utility 
generally should contract with off-system OFs 
unless we determined, on an individual basis, 
that interconnection with such a QF would, 
result in economic harm to, the ratepayer, e.g_, 
by bumping economy energy purchases off an 
intertie~ SOG&E has not suggested that any of 
these QFs would have this effect: however, it 
should raise this issue (should it determine 
that the potential for such an effect exists) 
no later than the (line loss) studies mentioned 
above. We WOUld" then 'exp'ect the developer to 
accept,an appropriately crafted economic 
curtailment provision." (0 .. 89-02-0l7, 
p .. 27.) 

"SOG&E shall raise any claim regarding economic 
harm to the ratepayer (as'specified in 
0.88-04-070) as soon as possible,. and in no 
event later than· this (line 10ssJ study." 
(0 .. 89-02-017,. Conclusion of Law 6·.) 

• In 0 .. 89-02-017, we also made provisions for project tee 
refunds if, as a result of the off-system line loss stUdies, the OF 
:finds that its project'is econoxnically infeasible .. $Finally, to 
maintain eligibility for S,OG&E's S02·,. 0.89-02-017 required the OF 
to execute its S02.agreement by August 8, 1989. 
B. Petition For Modification , 

On July 12, 198,~, Freeport-McMoran Resource Partners and, 
Bonneville Pacifi'c Corpox:ation (col'l~etively Petitioners) tiled a 

(Footnote continued from previous page). 
utilities in the Northwest and Inland- Southwest).. See' D.89-02-0l7, 
page 27'. 

5- See 0 .. 89-02'-017, pp-. 23-29, Conclusion of Law 6. 
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Petition For Modification of OrS9-02-0l7 requesting an extension of 
the August 8, 1989 deadline for executing their S02 agreements. 
Petitioners elai~' that the extension of time is necessary because 
SOG&E's delay in the preparation of , key studies, negotiations with 
Petitioners and preparation of certain ancillary agree~ents has 
disabled Petitioners fro~ executing the S02 within the time 
contemplated by 0.89-02-017. Specifically, as, of July 12', 1989, 
Petitioners claim' they have not received from SDG&E a complete 
package of the Non-Interconnected operating Agreement (NIOA), 
associated line loss and "economic: harm" studies, and proposed 
curtailment provisions. 6 

Petitioners also, request clarification of the project fee 
refund provisions. ,specifically'" they request that a, QF be allowed 
to get its project fee back if, as a result of the NIOA, (or' 
economic c:urtailmentprovis.ion), the QF finds that the ,project is 
infeasible'. 
c. Qiscussion 

We are dismayed to learn of the delays in executing the 
502 'agreements contemplated in 0.89-02'-017. Petitioners clailll that 
these delays are attributable solely to, 50G&E. We do not have a 
SUfficient record before us;. at this time/to, assess culpability. 

, , 

However, the issues raised by tbePetitioners do- indicate, the need 
to remind SOG&E of its obligAtion to, 1) meet ,its Durden of proof 'in 

6 Pursuant to 0.89-02'-017, ordering Paragraph S" SOG&E filed its 
502 on March 10, 1989. In that document,. SOG&E stated its 
intention to prepare and require off-system QFs t~ enter into an 
ancillary agreement (the NIOA). SDG&E described this agreement as 
"the analog to the Interconnection Facilities Agreement for on­
system QFs", and reserved for the NIOA issues o~ line loss factors, 
provisions respecting Heconomic harm to' the ratepayer" and "the 
tacili ties and proceciures necessary·. to. ensure that the ot~-system 
QF"s power is delivered to SOO&£"';. (See March 10, 1989' filing, 
page' Z.)-

, 'iii,. 
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claiming "economic harm" and. 2) negotiat~ in good faith with off­
system, QFs, pursuant to ,our prior orders. 

In 0.88-04-070, we cl~arly placed the burden on SDG&E, 
and not the QF, to demonstrate that interconnection with out-of­
service area QFs will result in eeonomic harm to ratepayers: 7 

"Absent a utility claim of economic harm,' 
interconnection of out-ot-service area QFs 
should. occur without any fuss or additional 
requirements by the utility. This means, for 
example" that QFs outsid.e of SOG&E service area 
are eliqible to participate in SOG&E's­
reinstated S02. Unless SDG&E raises a claim of 
economic harm to its ratepayers. which is later 
upheld by the Coxnmission, out-of-service area 
QFs should be treated. no·d.ifferently than in­
service area QFs in their efforts to 
participate in this rei~stated S02~ " 
(D.88-04-070, pp. 1-2.) , 

We expect any "claim" of economic harm to· consist of'far 
more than the utili ty"s mere assertion of a problem.. Rc,qardless of 
where the cla.iln iS,raised, e ... g., before the Commission or during 
negotiations with individual QFs" it should be s~stantiated by 
calculations, studies and other forms of documentation at or 
fll10rtly after the time it is initially raised..by the utili~. 
Otherwise, out-of-service,territory'QFS are 'placed in' an.'untenable 

7 0.88-04-070 was issued in I.85-11-00S, our investi9ation into, 
the c3.esirability of power purchases from, QFs located. outside of the 
purchaser'S service area (or outside of California),' and the terms 
and conditions· Which should ~e applied to, such purchases. 
0.8-8·-04-070 left the proceeding open to allow :for case-by-ease 
review of these issues. Specifically, upon the petition of a QF 
denied an interconnection, the Commission will investigate the 
utility"s claim of displaced economy power or other economic harm 
to ratepayers. 

8 Moreover, in 0 .. 88,-09-067 we denied SI>G&E's application tor 
rehearinq of 0 •. 88-04-070,. reiteratinq th,e:need tor SOG&E to raise 
concrete issues of economic harm on,a case-by-case basis. 
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position: Either they must accept the utility's assertions of 
economic harm (and resulting mitigation proposals) at'Wface valueR, 
or risk missing strict contract signing requirements,.. losing their 
project fee, or both. , This is clearly unaeeeptable .. 

We therefore direct SO,G&E to provide to· petitioners, no 
later than August 31, 1989, a complete package consisting of its 
NIOA" economic harm, and line-loss studies,. and proposed curtailment 
provisions. We also grant Petitioners' reqlolest for 120 days 
following their receipt of this information within'whieh to- execute 
the S02s. 

SOG&E is expected to ~argain conscientiously toward a 
conclusi~n, in a manner consistent with the good faith standards 
articulated in 0.82-01-103. While- petitioners' request,additional 
lan9'Uage to that effect" we believe that California law, as well as 
our prior orders, clearly require utilities ,to negotiate in good 
faith: 

"California law imputes a covenant'of good faith 
and fair clealil'lg in every contract.. ••• The 
covenant re9Uires each party to, refrain from 
doing anythJ.ng, to injure the riqht of the other 
party to- receive the ~enefits of the agreement. 
In addition, the Commission has required 
utilities to act in good faith in negotiations· 
leading. to· contracts wi1:b QFs .. " (0 .. 89-04-08·1, 
p·.7.) , 

SOG&E is hereby reminded of this, Obligation., As we have 
stated in the past,. a utility found not ."to have bargained in good' 
faithwill'stand,in Violation: of commis~ion orders,' and will be 

. "" 

9 This duty was 'stated in D.82-01-103, when we adopted the 
standard offer contract and set'tbeqround rules. 'lor neqotiations 
between utilities and QFs., See D.82-01-103, Concl ... o'l Law 18 and 
Ord. Par. 2~.'"," " 
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open to potential punitive action by this Commiss~onp10 
. Finally, withreg'ard to project fee refunciS'~ :we 'agree . 

with Petitioners that the NIOAor economic curtai~~ht provisio~ 
could also affect project viability. It would be unfair to put 
these develope~s at risk for their project tees until the terms of 
these ancillary agreements, and the results of, associated studies, 
are known. Therefore, "Interconnection study", as used in the 
project fee retund provision, shall be construed t~ include the 
NIOA, economic'curtailment provisionS and associated line'loss and 
economic harm studies.11 Consistent with the above~ we will 
moClify our orders in 0.89-02-017 (see Attacbment 1) .. 
Pj.ndingt! of Fa!='t 

1p Modification ot 0.8·9-02-01.7 is necessary to provide off­
system QFs additional time to execute their S02 aqreements with 
SOG&E. 

2. Fairness dictates that a utili tv's claim of economic harm 
~, . 

consist of adequate documentation, and that such doeu:mentation :be 

presented to off-system QFs in a timely manner. 
3. SOG&E's NIOA and proposed economic curtailment provisions 

were not available at the time of SOG&E's S02 solicitation and, 
like line loss studies, could affect project viability .. 

4. Petitioners' proposed 120-day extension achieves tho 9'oal . ./ 
of allowing off-system QFs SUfficient 'time to respond to, SOG&E's 
proposed ancillary agreements'ana: stuelies. 

10 D.82-01-103, p. 106. 

11 The applicable provision is Section IV .. B.S of the OF Milestone 
Proceaure (see Page 9 of Appenelix A in 0.87-04-039). That 
provision clearly states that the OF, and not the utility, 
determines whether or not the project is feasible after receipt of 
the relevant 'information (see section IV .. B.S-~b.(iiil). 
Petitioners' request for. further' clarification on this point is 
":flIlecessary~ 

,. 
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conclusions of Law 
1. D. 8-9-02-0'1'7 should be mO<iified consistent with the 

findinqs above. 
2. This decision shoul<i be made effective today to ensure 

the timely exchange of information necessary to implement our 
directives. 

o R D E...B 

IT' IS ORDERED that D.89-02-017 shall be modified as 
fOl1ows: 12 

a. Finding of Fact 16 shall be modified as 
follows:, 

16. It is not appropriate,. for purposes of 
this 502 solicitation" to put QF 
developers at ris~ for their project 
fees until the (1) res~lts 0: lin~ 
l2.ss or. ~on9lDic harm studies anellor 
(2) provisions 0: the N.9n­
Interconnecteaoperating A~ement an£ 
~eonomie curtailment proposal (a~ 
ap'Q,lieablg) are known. 
(Chanqes un<ierlined.) 

b. The following sentence shall be added to 
Conclusion of Law 4: 

In the event that SDG&E raises any 
claim of economic harm to the 
ratepayer (as specified in 
0.88-04-070), the QF should have 120 
days tollowinc; its receipt of the last 
of the Non-Interconnected Operatinq 
Aqreement (including associate<i line 
loss and economic harm studies)' and " 
the,Heconomic curtailmentN proposal 

12 Attaebment 1 restates the Orderinq Paraqraphs of 0.89-02-017, 
in full, as amended :by this decision. '. 

- 8 -
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c. 

d. 

e. 

within which to execute a power 
purchase agreement. 

The second sentence of Conclusion of Law 6· 
is modified as follows·: 

"Interconnection study" as used in that 
provision should be construed to 
include a line loss study for an out­
of-service territory QF and. if 
appli~able. the Non-Int~~onnected 
~ating Agreement, eC0D.2mic 
curtailment provisions and "ecQDomi& 
nann" s'kYdies. (Changes unclerlined..) 

" 

The following sentence shall be added to 
Ordering Paragraph 1; 

In the event that SOG&E raiSes any 
claim of economic harm to the 
ratepayer (as specified in 
0.88-04-070), the QF shall have l20 
days. following its receipt of the last 
of the Non-Interconnected Operating 
Agreement (including associated line 
loss and economic harm studies) and 
the "economic curtailment" proposal 
within'which to execute a power 
purchase agreement. 

The· second sentence of Ordering Paragraph 4 
is mOdified as follows: 

"Interconnection study" as used in that 
provision shall include a line loss 
study for an out-ot-service territory 
QF ~nd. if aRPl1cable. the Non~ 
In;¢reQDneet~ op~rating agreement. 
eeon9ml$ curta i1l1lenz; ~rov:isiQns and. 
"eeongmie hatm" studie§_ 
(Changes underl'ined • ., 

- 9 -
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t. The following ordering paragraph shall be 
added to D.,88-05-074:. 

For the purpose of this S02 
solicitation" by August 31" 1989 SDG&E 
shall proviae t~ off-system QFs a 
complete package consisting of its 
Non-Interconnected operating Agreement 
associated line loss studies and" as 
applicable,. economic harm studies and 
curtailment provisions. 

This order is effective today.. 
Dated AUG,'3' 1989' , at San Francisco, .. California. 

G. MITCHELL" WILK 
, President 

FREDERICK R':D'O'DA 
JOHNS_ ,OHANIAN 
PA'I'RICIA, M .. ,ECKERT" 

, Conunissioners 

Commissioner Stanley W.'Hulett, 

- 10 -
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A1'TAC'BMl!::NT' 1 
Page 1 ' 

orderingParagrapbs in D.89-02-017, 
as Moditism by this De$;isiOD* 

QRDER 

1'1" IS ORDERED that: 
1. San Diego 'Gas & Electric Company (SDG&E) shall execute 

Standard. Offer 2 (502) ,power purchase agreements. with the 
qualifying facility (QF,) developers, and for the projects, 
specified in Finding of Fact 2, on the condition that these 
developers complete any remaining contract siqninqprerequisites. 
For purposes of this, S02' solicitation, the QF developer shall 
execute a power purchase agreement prior to or concurrently with 
its Interconnection Facilities Agreement with SDG&E, (if applicable) 
~ut not later than 6· months after the effective date of today's 
decision. In the event that SpG&E raises_any claim 0: eeon2mi~ 
baa t9.....the ratepayer (as SReci::ied in D. 88-04-0.20)« the OF shall 
have 12~QayS fo.Uowing its receipt 0:: the last of the Non­
Int~t9QDnected Qpeta~ipS-Agreem~t 'includiD~ssoeiated line 19$s 
anCLecQDQmi9 harm studieg) and the "econ9mie £Yrtai1ment" proposal 
wtthin which t2 execute a power pureha§~ agreem~nt. 

2. 5DG&E shall calculate a new capacity price table 
applicable to' the S02 contracts spec:i.fied in ordering Paragraph 1 •. 
the·t~le shall be for. a single block of lSZ.~ megawatts but shall 
otherwise use the same assumptions: as the table' shown in SDG&E's 
S02. solicitation..'1'henew' table shall show the las.t year for. 
com:i.ng on-line as, 1993: •. 

*Chanqes/additions are noted by underlined seetions. 

" " 
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ATrAC'BMENT 1 
Page 2 

3. For purposes of this 502 solicitation, an out-of-service­
territory OF shall have up to 6 monthsatter the power purchase 
agreement is executed by Doth parties for the ~F to finalize a 
wheeling agreement, and this deadline shall become an ad.ditional 
milestone. Missing this milestone: shall. result in forfeiture of 
the QF's project fee., 5OG&E shall modify the reinstated. 502 in its 
April 2'2',. 1988, compliance filing" accordingly. 

4. SOG&E shall substitute the project fee refund provision 
in the current (Fifth) Edition of the OF Milestone Procedure in 
place of the refund· provision in its April 22, 1988, 502 compliance 
filing- "Interconnection study" as used in that provision shall 
inclUde a line loss study for an out-of-service territory QF ~ 
if applicaple, the Non-Int~rcon~cted opet~iD9 Agreement. 
S;U:dC.ailment ptov,isions and "ecoD9X!lie harm" studies. 

S. SDG&·E shall file modifications, to its April 22, 1988, $02 

eompliance filing, as speeified in Ordering' Paragraphs 2, 3, and 4,. 

with all appropriate conforming changes, within~O days of the 
effective date of this order. 

6·.. For purposes ot this 502 solicitation, 5DG&E shall 
complete a line loss study within 30 days. atter the out-of-service­
territory OF has requested such a stUdy and has provided any needed 
information beyond that already included in its project detinition. 
SDG&E shall raise any claim regarding economic harm to' the 
ratepayer (as specified in 0.88-04-07'0) as soon as possible, and in 
no event no later than this study. 

7. Eor purposes of th1§ 802 solicitation, bY August 31, 19&9 
SDG&E shall pr~videto off-system.0Fs a compl~ package consisting 
ot itS-Hon-1ntereonneeted Qperating Agreemen~ associated line los~ 
studies and, as appliCAble, economichann stu9J,es and curtailment 
provisions~ 
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Decision ________ __ 
/ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Second application of Pacific Gas ) APPlicat~ 82-04-44 
and Electrie Company for approval ) (Filed ~ril 2l,. 1982i 
of certain standard offers pursuant) amendeeVApril '28,. ,l982, 
to· D~cis.~on 82-01-193, in Order " )July 19,jl98Z, July ll,., 1983, 
InstJ.tutl.nq Rulemaklng,' No· .. , 2'. )',' /August2';' 1983, 
-----------.-----~, r August,,'~, 198·6) 

V
pPlication 82:....04-46· 

~ 'APPlic~tion 82-04~47' 
), ' 

, Application 82-03-26 
) , 

And Related Matters. ) ApP'lieaticn 82-03--37 
) 
) Appli~ati0':l e2-03~62' ) , , 

, ) Applieation 82-03-67 
) 
) Appl'ication 82-03-78, 
) 
) Applieation 82-04-21 

--------------------~~-------, 

WPr1SIJ!~ ~ 89-Q2':'W 

h " d I, d h . ,,' . By t loS eelslon, we exten t e tllUe wJ.thlnwhl.ch of!-
system qualifying' ffcilities.(QF) must execute their Standard otter 
No. 2 power purcha£e a9recments with San Die90 Gas & Eleetric 

Company (SDG&E~.l In adeition, SDG&E i$ directee1 to· provide to 
off-system QFs, no,latcr than August 31, 198-9" its co:mpleted Non­
Intereonnected Operating A9rce:ment, economic harm' studies and 
economic curtailment' proposal. Certain provisions. relating" to· 
project tee / etunds are also clarified... , ' . 

1 The/tc'1:'mS "off-system" an(i."out-of-service area'" are used 
intercha~geably to refer to QF resources located outside of SDG&E'5 
service terri·tory .or outside of Cal.ifornia. . , . 

- 1 -
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A.~ / 
In Decision (D.) 89-02-017, we determined that four QFs 

were eligible for SOG&E's.Standard Offer 2 (S02)"Y'l'hree of the 
eligible QFs represent out-of-service area projects.. We encouraged 
these QFs to meetwithSDG&E personnel as soo~s possible to· 
identify and exchange information needed by sbG&E to perform line 
loss studies.. We directed SDG&E to· comple~ these iine loss 
studies within 30 days. after the out-Of-strvice area QF requested 
such a study and provided any needed information. ~ 

In addition, we directed SO~E. to raise any claim 
regarding "economic harm to the rat4ayer'" in a timely manner: 

/ .. "In 0 .. 88·-04-070, we held Ithat a ut:Ll:Lty . 
generally should contract with off-system QFs 
unless we determined, jOn an individual basis, 
that interconnection;with such a QF would 
result in economic ~arm to the ratepayer, e.g., 
by bumping economy/enerqy purchases off an 
intertie~ SOG&E ~s not suggested that any of 
these QFs would ~ve this effect:. however, it 
should raise th~ issue (should it determine 
that the potential for such an effect exists) 
no· later than ;the (line loss1 studies mentioned 
above.. We would then expect the developer to· 

I .. ' 

2 S02 is limi tL QFs that oom t to provide tim capaoi ty. 
In 0.87-11-024, 5'02 was reinstated for SDG&E to meet its near-term 
need for peakin~generation. 'l'he following four projects were 
found to be eligible: 1) an out-of-service area 80 MW solar 
thermal projec;t (tuz Development), 2) an out-of-service area 50 MW 
geothemal pro~ect (Freeport-McMoran Resource Partners), ~) an in­
service area/2.4 MW biogass,project (O'Brian Energy.Systems), and 
an out-of-s~ice area 50 MW cogeneration project (Bonneville 
Pacific cor.). 

3 In performing these studies, we directed SDG&E t~ use the same 
transmisSion assumptions and analytic techniques that it uses to­
model t~ impacts from its various other oft-system resources 
(e •. <] .. ,. trom. San Onofre nuc:1ear plants and purcllases" :from the 
utilit:i/es in the Northwest and Inland Southwest).. See D.89-02'-017,. 
page'r-

- 2' -
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accept an appropriately crafted economic /. 
curtailment provision." (0.89-02-017, 
p. 27.) , 

"SOG&E shall raise any claim re9'ardin9' economic 
harm to the ratepayer (as speclfied In / 
0.SS-04-070) as soon as possible, and in no 
event later than this (line lossJ stu~." 
(0.89-02-017" Conclusion of Law 6.Y 
In 0 .. 89-02-017, we also made provi'Sions for project fee 

I 
refunds if, as a result of the off-system/line loss studies, the QF 
finds that its project is economically infeasible. 4 Finally, to 
maintain eligibility for SOG&E's S02,IS9-02-017 required the QF 
to execute its S02 agreement by Auqu~t 8, 1989. 
B. E$j;ition For Modificat:i.9n ! 

On July 12, 1989, Freep,ort-McMoran Resource Partners and 
Bonneville Pacific Corporation 0bollectivelY Petitioners) filed a 
Petition For Modification of 0/89-02-017 requesting an extension of 
the August 8, 1989 deadline ~r executing their S02 agreements. 
Petitioners claim that the e'xtension of time is necessary because 
SOG&E's delay in the prepa.fation of key studies, negotiations with 
Petitioners and preparat~n of certain ancillary agreements bas 
disabled Petitioners frdm executing the SOZ within the time 

I 
contemplated by 0.89-012'-017.. Specifically, as of July 12, 1989, 
Petitioners claim thef have ,not received from SOG&E a complete 
package of the Non-interconnected Operating Agreement (NIOA), 
associated line lO~s and "economicha.rm"·studies, and proposed 
curtailment prov/£ionsoS: 

" ;' 

! 
/ 

I 

4 See 0.89-02-017, pp. 28-29, Conclusion of Law 6. 
/ 

S Pursuant to 0 .. 89-02-017, Ordering Paragrapll 50, SOG&E filed its 
SOZ on March 10, 1989.. In that document, SOO&£ stated its 
intention/to prepare and r~quire otf-system QFs to enter into an 

(Footnjote, con.tinues. on next paqe) , . ' " . 
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Petitioners also request clarification of the project fee 
refund provisions. Specifically, they request that a QF be allowed 
to get its project fee back if,. as a result of the NIOA (or 

. ' , / 

economic curtailment provision), the, QF findsTthat e project is 
infeasible. 
c. J2j.scussion 

We are dismayed to learn of the deZays, in executing the 
S02 agreements contemplated in D.89,,:,,02-0,lV Petitioners claim that 
these delays are attributable solely to· SDG&E. We do not have a 
sufficient record before us, at this ~e, to' assess culpability. 
However, the issues raised by the Petitioners, do, indicate the need 
to remind SOG&E of its obligation t6 1) meet its burden of proof in 
claiming "economic harmN and Z) n/gotiate in good faith with off­
system QFs, pursuant to' our priof orders. 

I 
In 0.88-04-070, we olearly placed the burden on SOG&E, 

and not the QF, t'o demonstr~;ie that' inte,rconnection with OU~-Of­
service, area QFs will resullt in ',economic harm to ratepayers:6 

(Footnote continued Jfrom previous page) 
ancillary agreement' (the NIOA). SDG&E described this agreement as 
"the analog to the! Interconnection Facilities Agreement for on­
system QFs", and~eserved for the NIOA issues of line loss factors, 
provisions respecting "economic harm to' the ratepayer" and "the 
facilities and proceaures necessary to· ensure that the off-system 
QF's power is d'elivered to' SDG&EN• (See March 10, 1989 filing, 
page z.) I 

6 D.88-04o:-070 was issued in 1.85-11-008-, our investigation into­
the desirability of power purchases from QFs located outside of the 
purchaser'S" service area (or outside of California)" and the terms 
and conditions which should be applied to such purchases. 
D.88:-04-070 left the proceeding open to' allOW for case-by-ease 
review of these issues... Specifically,. upon the petition of a. QF 
denied. a'll interconnection, the Commission will investigate' the 

/ .. " 

(FOOjote c:ontlnues on next page) 
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"Absent a utility clai:m. of economic harm, 
interconnection of out-of-service area QFs 
should occur without any fuss or additional 
requirements by the utility~ This means, for I 
example, that QFs outside of SDG&E service area 
are eligible to participate in SDG&E's / 
reinstated 502. Unless SDG&E, raises a claim of 
economic harxn to, its ratepayers which is l'ater 
upheld by the Commission, out-of-servicej'area 
QFs should be treated no differently than in­
service area QFs in their efforts to,/ 
participate in this reilJstated 502'. ~ 
(0.,8;8-04-070, pp. 1-2.) I 
We expect any "claim" of economic harm to consist of far 

more than the utility's mere assertion ola problem.. Regardless of 
where the claim is raised, e.g-, eefor/the Commission or during 
negotiations with individual QFs, it}hOUld be substantiated by 
calculations, studies and other fo:t:;lns of documentation a.t or 
shortly a:t~r the t;i.me it is ipit411V "aisea by the utility. 
Otherwise, out-of-service territbry QFs are placed in an untenable 
position: Either they mus.t adept the utility's assertions of 
economie harm (and resultingfitigation proposals) at If,face valuelf , 

or risk missing striet contract signing requirements, los.ing their 
project fee, or both. Th~ is clearly unaeceptable. 

We therefore cirect" SDG&E to provide to- Petitioners, no 
I ' ' 

later than August 3,1, lt989, a complete package consisting of its 
NIOA,. economic 'harm aid line-loss studies,' and proposedeurtailment 

(Footnote continued from previous page) 
utility'S Claim of displaced economy power or other economic harm 
to ratepayers'. 

/ 
/ 

7 Moreo:ver, in 0,.88-09-067 we denied SDG&E"s application for 
rehearing of 0.88-04-070, re'iterating the need forSDG&E to- raise 
concrete issues of economic harm on a case-by-ease basis~ 

- 5" -
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provisions. We also grant Petitioners~ .request for 12~S 
/ 

following their receipt of this information within wp1Ch to execute 
the S02s. / 

SDG&E is expected to bargain conscieny~u~lY toward a 
conclusion, in a manner consistent with the good faith standards 
articuJ.ated in D.82-01-103. While petitio'n~" request additional 
language to that effect, we believe that california law, as well ~s 
our prior orders, clearly require utilit*,s to negotiate in good 
faith: ;I 

"California law imputes a co,jenant of good faith 
and fair dealing in every/contract. • •• The 
covenant re9Uires each party to refrain from 
doing anyth1ng to injure' the right of the other 
party to receive the benefits of the agreem.ent., 
In addition, the CoIlU'rl.i'ssion has required 
utilities to· act in ,good faith in negotiations 
leading to contracts with QFs .. " (0.89-04-081,. 
p .. 7 .. ) / 

SDG&E is hereb~~eminded of this obligation. As we have 
stated in the past, a U~litY found not to have bargained in good 
faith will stand in vi~lation of Commission orders, and will be 

open to potential pun;ftive action by this commission .. 9 

Finally, w~th regard to, project fee refunds, we agree 
with Petitioners t~t the NIOA or economic curtailm.ent provisions 
could also affect/~roject viab:i:lity. It would be unfair to put 
these developerslat risk for their project fees until the terms of 
these ancilladagreements, and the results of associated studies,. 
are known/erefore., "Interconnection study", as used in the 

S This dU'ty was stated in 0.82-01-103,. when we adopted the 
standard offer contract and set the ground rules for negotiations 
betweerj utilities and QFs. See, D •. 8:2'-01-103, Concl. of Law. 18' and 
or~. rr. 28'. 

~w~82-01-103' .P~ 106. 
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project fee refund provision, shall ~e construed to include the 
NIOA, economic curtailment provisions and associated li~loss ana 
economic harm. studies .. 10 Consistent with the above, wi will 
modify our orders in 0.S9-02-017.(See AttaCbment

7
, 1);1 

Findings of Fact 

l. Modification of 0.89-02-017 is necess.ary to provide off­
system QFs additional time to execute the:;.ir S~ agreements with 
SOG&E. 

2. Fairness dictates that a utilit .'s claim of economic harm 

consist of adequate documentation, and that such documentation be 

presented to off-system QFs in a time~.manner. 
3. SOG&E's NIOA .and proPoS~d ~onomic curtailment provisions 

were not available at the time of OG&E's. S02 solicitation and.,. 
like line loss studies,. coulet af ect project viabil,ity .. 

4. Petitioners' proposedi12'O day extension achieve the goal 
of allowing off-system QFs s~icient time to respond to SDG&E's 
proposeet ancillary agreements and studies •. 
Con~lusions Of Law ~ , 

1. 0.89-02'-017 should ~e modified consistent with the 
findings a~ove~ ;I , . 

2. This decision should ~e made effective today to ensure 
the timely exchange of information necessary to implement our 
directives. / 

/ 
/ 

10 The a~Plica~le provision is Section IV.B.~·of the QF Milestone 
Procedure! (see Page 9 of Appendix A. in 0.87-04-039). That 
provision clearly states that the Q~, and not the utility, 
deterxn~' 'es whether. or not the proj ect is feas.i~le after receipt of 
the re evant information (see section, IV .B: • .5 .. ~. (iii»). . 
Pe'tit'oners' request for further clarifica.tionon this point is 
unnecessary. " '. , 

- 7-
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open to potential punitive action by this commission.10 

Finally, with resard to project fec refunds we agree 
with Petitioners that the NIOA or economic curtailm t provisions 
could also affect project viability. It would be tairto'put 
these developers at risk for' their proj,ect fee until, the terms of 
these ancillary agreements" and the results ,associated studies,. 
are known.. Therefore, "Interconnection st y",. as used in the 

project fee refund provision" shall be c struea to include the 
NIOA, economic curtailment prOvisions d associated line loss and 
economic harm studies.11, Consistent. ith the above, we will 
mod.ify our orders in 0 .. 89-02-017 
Eindings of Fact 

1. Modification of is. neces'sary to provide off-
system QFs additional time their 502 agreements with 
50G&E. 

2. that a utility'S claim of economic harm 
consist of adequate doe entation, and. that such documentation be 
presented t~ off-syste QFs in a timely manner. 

3. SDG&E's NIO and proposed economic curtailment provisions 
were not available the time of SOG&E's $02 solicitation and,. 
like line loss stu ies, could affect project viability. 

4. Petitio ers' propose~ 120'ciay extension achieve ,the 90al 
of allowing off ystem QFs SUfficient time to· respond to 5OG&E's 
proposed ary agreements c ahd.~tudies... ' 

10 

T applicable provision is section IV.BooS. of the QF Milestone 
re (see Page 9 of Appendix A in 0.87-04-039). That 

ion. clearly states that :the OF, and not the utility, 
ines whether or not the project is feasible atter receipt ot 

the elevant information '(see seetionIV.S .. S..b .. (iii)')" 
Pet tioners' request for-further, clarification on,,' this, point is 

ecessary.. ' ,,' 
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o R·DE R 

IT IS ORDERED that 0.89-02-017 shall be;nodified as 
follows.: 11 / 

a. Finding of Fact 1& shall be mod~fied as 
follows~ i, 
l6. It is not appropriate, or purposes of 

this SOZ solicitation, to put QF 
developers at risk for their project 
fees until the (1) results of lin~ 
loss or economic harm studies aD£/Qt 
(2) provis:i..Q.ns 0:/ tOO NOl)- .' ' 

. ' d Interconnected Qperat.ng A~ement-an 
e,c2.P9mic curta:i{lment proposal (as 
~ppUcab1e) are tn9wn. 
(Changes unde'rlined. )// 

. / -
b. The following sentence shall be added to 

Conclusion oi;aw 4: 

In theftvent that SDG&E raises any 
claim/ofeconornic harm to the 
ratepayer (as specified in 
O.88~04-070), the QF should have 120 
dayft following its receipt of the last 
of/the Non-Interconnected Operating 
Agreement (including associated line 
loss and economic harm studies) and 

/the "economic curtailmentH proposal 

/ 

within which to execute a power 
purchase agreement. 

c. The second sentence of Conclusion of Law 6 

/ 

/ 
/is modified as follows: 

"Interconnection study'" as used in that 
provision should ~e construeci to 
include a line loss study for an out­
of-service territory QF and. ~ 
applicM,le. the No.n-Interconnected 
operating Agreement. economic 

11 / Attachment 1 restates the Ordering Paraqraphs of D.89-02-017, 
i~Ull' as amended by this decision • 

- g. -
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/ 
; , 

d. 

e. 

I 

/ 
/ 

/ 

/ 
I 

eutt~ilment proV1SAQDS ang· "eeonom~ 
harm" st:u~ies. (Changes unClerlinec1'., 

The followinq sentence shall be add.ed.~O . 

/ 

Ordering Paragraph 1: ~ 

In the event that SOG&E raises any 
claim of economic harm to the 
ratepayer (as specified ~ 
D~88-04-070),. the QF sharll have 120 
days following its receipt of the last 
of the Non-Interconnected Operating 
Agreement (including/associated line 
loss and economic harm studies) and 
the' "economic curtailment" proposal 
within which to' eXecute a power 
purchase agreement. 

The second sentenc/of Ordering paragraph 4 
is modified as fflOWS~ 

"Interconnection study'" as used in that 
provision/shall incluCle a line loss 
study for an out-of-service territory 
QF and,lif applicable, tbe Non­
Interconn~c~e~ Operating Agreeme~ 
eCQDomic eurtailm~Dt provisions and.. 
!~conomiehA:c.n" S:tl.ldi~s .. 
(Changes underlined., 

1/ 
/1 

/ 
I 

, 
/, 

/ 

- 9 -
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f. The following ordering paragraph shall be 
add~d to D.88-~5-074: 

For the purpose of this S02 y 
solicitation, by August 31, 1989 SDG&E 
shall provide to off-system QFs a 
complete package consisting of its 
Non-Interconnected Operating Agreement 
associated line 10$$ studies and,.;{s 
applicable, economie harm studies'and 
curtailment provisions.. / 

This order is Of!~ctive today. ;1' .. 
Dated , a1; San nC'isco, California .. 

/ 
/ 

/ 
/ 

- lO -
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A'l"I'ACBMEN'r'l 
Page 1 

Orderinq paragraphs, in D.89-02-017, / 
as Moditi~ by t,bis De.;ision* 

O..R D' E R 

IT IS ORDERED that: 
l. San Diego Gas & Electric company (SO~&E) shall execute 

Standard Offer 2 (S02") power purchase agreeme£ts, with the 
qualifying facility (QF) developers, and fot the projects, 
specified in Finding- of Fact Z, on the c~ition that these 
developers complete any remaining contract signing prerequisites. 
For purposes of this S02' SOlicitation/the QF developer shall 
execute a power purchase agreement prior to or concurrently with 

'/ 
its Interconnection Facilities Agreement with SOG&E (if applicable) 
but not later than 6 months afte~the effective date of today~s 
decision. In the event that SPQ&E raises any claim 0: economic 
harm to the ratepayer (as specified in p.88-04-070)« the OF shall 
hAve 120 daxs tQllowipg its receipt of the last of the Non: 
InterconpeS(jied. Qperat ipa ;..ar'eement (inS(luding associated 1 ine loss 
and economic harm studies)/apd jihe HeconomiS( S(urtailment" proposal 
within which to' execute i'power purchase agreement. 

2. SDG&E shall ca'lculate a new capacity price table 
applicable to the S02;e'ontracts specified in Ord.ering Paragraph l. 
The table shall be for a single block o·f l82-. 4 megawatts but shall 
otherwise use the sa~e assumptions as the table shown in SOG&E's 
S02 solicitation. 'I'he,newtable'shall show the last year for 

coming on-line as 1993. 

*Changes/additions are noted by underlined sections • 
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3. For purposes of this S02 solicitation, an out-of-s~~e-
,/ 

territory QF shall have up to 6 months after the power purchase 
agreement is executed, by both parties for the QF to fin~ze a 
wheeling agreement, and this deadline shall beeome an~dditional 
milestone. Missing this milestone shall result in ;orfeiture of 
the QF's projeet fee. SOG&E shall modify the reinstated, S02 in its 
April 22, 1988, compliance tiling·aeeordingly. / 

4.. SOG&E shall s\lbsti tute the proj ect fee refund provision 
in the current (Fifth) Edition of the QF Mil~tone Procedure in 

I 
place of the refund provision in its April 2'2, 1988', S02 coxnpliance 

/ . 

filing. "Intereonnection study" as used ~ that provision shall 
include a line loss study for an out-Of-s~rvice territory QF ~ 
if applicable, the Non-Intereonneete~£erating AgreemeD~' 
cUrtailmeo~ provisions and "econqmic tiarm" studies. 

5-. SOG&E shall file mOdifications to' its April 22, 1988, S02 
compliance fil ing, as specified in/ordering Paragraphs Z, 3, and 4, 

I 
with all appropriate confonning changes, within 30 days of the 
effective date of this order~ l . ' 

6. For purposes of this 502 solicitation, SOG&E shall 
complete aline loss study 1thin 30 days after the out-of-serviee­
territory QF has requestedLsueh a study and has provided any needed 
information beyonc1 that already incluc1ed in, its· pro:j'eet definition. 
SOG&E shall raise any eJ.A'im regarding economic harm to the 
ratepayer (as specifiealin 0 .. 88-04-070) as soon as- possible, and in 

/ no event no later than this stUdy. 
7. For pyrpOS£S ot this $02 solicitatiQD. kY August 31, l~~ 

SpG&E shall provid,!to ott-sYstem QFs ~eomplete package cQDSisting 
of its Non-IDterC2Dnected Operating Ag~ement' associated line loss 
studies and! i'P'P1ieMle. economic harm studies and- QOCtp,ilment 
Pt9vision",· 


