ALq/mrc/pc

pecision 89 09 045 SEP T 1988 UUL. \_.Jx.......au ulﬂ

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application for California Excursxons )
& Transportatmon (Rez suspension, = ) .
revogcation, ©r denial of renewal ) Application 89-06~039
authority of property or assenger ) (Filed June: 22, 1989)
) L . ) e AT ST MO
)
)

carrier at request of Califormia:
Highway Patrol).

S
© e

Maiiod
81989

Alex Konecny, for California Excursions
& Transportation,. applicant.
, for the Commission
“Transpoxrtation Division.

applicati

California Excursions & Transportation (applicant) filed
this application for a hearing to contest the Commission’s denial
of renewal of applxcant’s TCP-845-B operating author;ty certlrmcate
for charter-party carrier of passengers.
Backaxound .

Public Utilities (PU) Code § 768 provides the Department

of California Highway Patrol (CHP) with the primary responsibility

'ror regulatlng the safety operatmons of passenger. stage
coxrporations, highway common carriers, and other motor carriers.
Pursuant to this code section, the Commission is directed %o
cooperate with the CHP to ensure safe operations of such carriers.

On December 19, 1988 the Commission issued
Resolution TL~18266 directing the Executzve Director to deny,
_suspend, -oxr revoke the operating author;ty of a passenger carriex
or a property carrier upon the CHP'findzng that a carrier deoes not
maintain its veh;cles in a safe operating cond;tzon.mn compliance
wzth Title 13 of ‘the Calirornaa Administrat;ve CQde relative tov"
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. motor vehicle safety. This resolution relied on both new .
legislation and continuing statutory authorityul i
Among the safety recuirements identified in Title 13 are:
a. Hours of Duty (Section. 1212).

A driver cannot drive more than 12 hours
within a work period, or drive after having
been on duty for 16 hours without being off
duty for 8. consecutive hours.

Driver’s Record of Duty (Section’'1213).

A.drivertshail'miintain a record and record
a driver’s hours to ensure compliance with
Section.1212m : :

Vehicle Inspection and Maintenance
(Section 1232).

Carriers must regqularly and systematically
inspect,maintain, and lubricate all
vehicles subject to their control.

Safety Compliance Ratings (Section 1233).

A carrier’s terminal and maintenance
‘facilities are assigned a safety compliance
rating of satisfactory or unsatisfactory to
reflect a carrier’s overall compliance with
the laws and regqulations governing driver’s
hours of service, vehicle condition,
preventive maintenance practices, and
pertinent records.  An unsatisfactory
rating means that the carrier demonstrates
continued disregard of statutory or
regulatory requirements, has numerous
violations,. ox has serious violations that
adversely affect the safe operation of

. vehicles. e e

..L PU Code §§ 768, 1033.7, 1070, 3774, 3774.5, 5285.5, 5373.1(c),
5374, 5378(a), and 5378.5, and Véhicle,Code,s 34505;1ﬁ o ,
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An evidentiary hearing was held in Los Angeles on
July 17, 1989. Applicant’s owner, Alex Konechy testified for
applicant. CHP Motor Carrier Specialists Spahr and Leighton
testified for the Transportation Division. ‘Spahr is the safety
;nspector who Lnspected applzcant's ‘vehicles and term;nal.
Leighton is the actznq commander of the CHP’s Motor Carr;er Safety
Unit, Southern Division. _

- Spahr inspected applicant’s vehicles and terminal on
May 16, 1989 and issued a report on the results of his inspection,
Exhibit 1. Applicant's'terminal'was rated unsatisfactory because
of several Vehicle Code sazety violations. The violations
included:

1. 28 instances of drivers not keep;ng a
record of hours of duty;

2. 6 instances of drivers working more than
their allotted duty;

3. Defective steering on one veh;cle. and

4. an inadequate preventat;ve mazntenance
program.

This is not applicant’s first unsatisfactory rating. An
October 1988 inspection, bvapahr; also resulted in an _
unsatisfactory rating. Spahr discussed the results of both
inspections with applicant. After discussing the May 16, 1989
inspection, applicant sigmed an affidavit stating that he read the
inspection results and was aware that his operat;ng auvthority may
be revoked for failure to pass the CHP safety xnspectzon, attached
to Exhibit 1. ' : o S

The CHP Southern Division Commander reviewed Spahr’s |
findings, and recommended.to the CHP Enforcement Services Division
(ESD) that applicant’s operating authority hotlbeﬁrenewed because
applicant’s twoggnéatisfaetory ratings demonetretevepplioant's
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continued lack of compliance with safety requirements and disregard
fox public safety.

Subsequently, on June 8, 1989 the ESD summarized the
results of applicant’s May 1989 safety inspection and recommended -
to the Commission.that applicant-be denied a renewal of its
operating authority. Based on this recommendation and consistent
with the Resolution TL-18266, the Commission issued a notice that
applicant’s operating authority would not be renewed due to failure
to meet the CHP safety requirements. Applicant received the notice
on June 16, 1989 and filed this application on June 22, 1939.

Applicant testified that safety violations did exist.
However, he believes that bis vehicles are safe. He represents
that several of the vehicle safety violations were coxrrected while
Spahr inspected his vehicles. Further, he represents that he is
not negligent. His insurance is up-to=date and he regularly pays
his transportation reimbursement fee to the Commission, most
recently on March 3, 1989.

Although applicant acknowledges that driver safety
vielations exist, he d;sputes some of Spahr’s £indings, asserting
that the driver “on duty” definition is unclear and that Spahr used
applicant’s payroll records instead 6f.drivers' field records. The
payroll records were used because applicant’s drivers’ daily logs
were either incomplete or not available.

Applicant testified that paper work was not a priority
because he needed to keep his vehicles on the road to make vehicle
loan payments, insurance payments, and to.support his mother.
However, he represented that his drivers are now’required to keep
daily logs. To show how the 1oqs-wou1d be prepared, applzcant ‘
showed copies of drivers” man;tests and daily. logs’ for the period
November 17, 1988 to July 16, 1989, the day. be:ore this evzdent;ary

hearing. The drivers’ logs. were prepared by applicant in
retrospect.\ | B e R
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Discussion - '

There is no dispute that safety violations existed.
 Applicant did correct some vehicle safety violations during the CHP
inspection. However, as Spahr testified, such on-the-spot
correction does not demonstrate that applicant’s preventative
maintenance program is adequate. If Spahr had not inspected
applicant’s operation, applicant would not have known that the.
safety defects existed and his vehicles could have been placed on
the highway with these safety defects. Applicant has not shown
* that his preventative maintenance program is adequate.

Applicant’s representation that all of his drivers are
now required to keep da;ly-driver logs does not result in the
compliance of drivers’ sarety requirements. Spahr reviewed the
drivers’ logs presented at the hearing by applicant to show how the
records would be maintained and concluded that driver safety
violations contihue.tonexist. ‘The primary infraction is the number
of hours that a driver is on duty. Section 120L(3) of Title 13
defines on duty as the status of a driver from the time a driver
begins work, or is required to be in a readiness to work, until the
time the driver is relievedlzrom‘work“and;all.responsibilitiesjfor
perforning work. AppliCant‘has not shown that his drivers’ hours
of ‘duty or his drxvers' record of duty conform to Title 13 satety
requzrements. :

Applicant was given a notice of denlal to operate on
November 23, 1988 and again on June 12, 1989. These notices were
the result of Spahr’s October 1988 and May 1989 ;nspections,
respectively. Both notices state that it is unlawful to. conduct
opérations as 2 charter-party carrier of passengers. However, as
demonstrated by the drivers’ daily logs shown at the hearing, |
applicant ignored these notices and‘cbntinues to disregard public
safety by operating without operating authority.

C ~ This application was filed to- contest our denxal to renew
appl;cant's operat;ng authorlty;'~As such, applmcant has the buxden
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to show why the denial should not be continued. As discussed
above, applicant has not met his burden of proof and continues to
disregard public safety by operating without authority.

Applicant’c request to reinstate his operating authoxity is denied.
Applicant should cease all operations immediately on receipt of
this order. If applicant does not cease" operations he may be
guilty of a misdemeanor ,ubject to prosecution, pursuant to PU Code
§ 5411. :

This does not relieve the applicant from possible'
prosecution for violations which may have occurred prior to his
receipt of this order.

The only remaining matter is the status or applicant’s
March 3, 1989 transportation reimbursement fee. Applicant’s
payment of such a fee does not nullify applicant’s safety
violations and does not revoke our denial to renmew applicant’s
operating authority. Because no information was available to
deternine the time period that the payment pertained to, the
Transportation Division should review its reimbursement fee records
to deternmine whether adequate controls.exist to- identify fees
received from carriers not authorized to‘operate. If these

procedures are not adequate the Transportation Divzs;on shall
enhance such controls. -

1. PU Code § 768 provides the CHP with the primary
responsibility foxr regulating the safety of passenger carriers and
directs the Commission to cooperate wath the CHP to ensure safe
carrier operations. :

2. Resolution TL—18266 directs the Executive Director to
deny, suspend, or revoke a passengex carrier’s operating authority
upon the rinding of the CHP'that a carrier does not maintain its

vehicles in a safe. operating condition in compliance with Title 13,
ot the Cal:.!ornia Administrative Code.
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3. Applioant’s terminal was rated unsatisfactory by the CHP
on May 16, 1989. :

4. An October 1988 inspection of applicant’s terminal also
by the CHP resulted in an unsatisfactory rating.

5. Applicant signed an agfidavit on May 16, 1989 that he
read the May 16 inspection result’ and was ‘aware uﬂ&t his operating
authority may be revoked.

6. The ESD recommended that applicant be denied a renewal of
his operating authority.

7. On Jume 16, 1989 applicant received a notice that his
operating authority would not be renewed.

8. Paper work was not a priority of applicant because he
needed to keep his vehicles on the xoad to make vehiclé loan
payments, insurance payments; and(to-support'hisumother.

9. There is no dispute that safety violations existed.

10. Applicant would not have known that vehicle safety
violations existed if Spahr did not inspect applicant’s operations.
11. Spahr’s review. of drivers’ logs’presented‘at the hearing
showed that safety violations still exist.
12. Applicant was given a notice of denial to operate on’
November 23, 1988 and aqain on June 12, 1989. ‘
' 13. Applicant continues to operate w1thout operating
authority. , S : : :
~ 14. Applicant sent its transportation reimbursement fee on
March 3, 1989. '
conclugions of Law .

1. BApplicant should not be granted a renewal of its
operating authority because applicant has not shown why the
revocation of its operating authority should not be c¢ontinued.

2. The Transportation Division should revzew it,
transportation reinbursement fee collection procedures in:
accordance with the preceding discussion.'f_,
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IT IS ORDERED that: ‘

1. The Executive Director’s denial of renewal of the
operating authority of California Excursions & Transgportation
(applicant) is affirmed. o

2. Applicant shall cease all operatxcns on receipt of this
order. If applicant does not cease operations. ne’ may be quilty of
a misdemeanor subject to prosecution, pursuant to Publ;c Utilities
Code § 5411. :

3. fThe Transportation Division shall review its
Transportation Reimbursement fee collection procedures to determine
whether adequate controls exist to identify fees received from
carriers not authorized to cperate. If the Transportatmcn Division
finds that.such procedures are not adequate it shall enhance its
procedures to identify such carriers..

4. A certified copy of this order shell be personally~served
on applicant.

5. A copy of thzs order shall be served on the Dmrector ot
the Transportation Division.
This order is ezzectmve tcday. _
.. Dated ___ SEP 71989 __, at San Francisco,
‘C.Calitorn;a.”‘ s R i
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