ALY/R.H/cac

i
1

pecision 89 09049 SEP 7mgs AT

i~

Ul \mu_ut.nl";;
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In the Matter of the Application of ) & 319&9
Pacific Bell (U 1001 C) for approval,)
to the extent required or permitted ) Appl;cation 88=08-031 -

by law, of its plan to provide ) (Filed August 15, 1988)
enhanced services._ , ‘ ) Lo , e et

(See Appendix A for List‘ot‘hppearancesL)

THIRD INTERTM OPTNION
In this third interim decision, we grant Pacific Bell
(Pacific) interim authority to provide enhanced services as

requested in its Motion for Interim Authority to.- Provide Voice

Store and Forward Services (notlon) £iled May 24, 1989, subject to
several conditions outlined below.

Backaxound ,
' The Commission has issued two prior interim decisions
regarding Pacific’s enhanced services. On November 9, 1988, we
granted Pacific interim authority to provide Voice Mail and
Protocol Conversion Services subject to several conditions-
(Decision (D.) 88-11-027, Novehber 9,°'1988.) On May 10, 1989, we
granted Pacific interim authority to provide Electronic Messaging
Services subject £o! essent;ally the same cond;tions. (D. 89505-020,_
May 10, 1989.) : \ o : ‘
As desoribod in those previous.deczsions, Pacizic seeks
approval of its plan to. provmde enhanced services within thev e
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o
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Federal Communications. Commission’s (FCC) Computer Inquiry III
framework. > S

The legal and regulatory uncertainties surrounding the
FCC’s Computer Inquiry III framework have not chhnged since the
issuance of D.88~11-027 last November and D.89-05-020 in May. This
Commission, along with a number of other parties, appediedithe
FCC’s preemption of state regqulation of enhanced services and
prohibition of structural separation rules for the Bell Operating
Companies. The United States Ninth Circuit Court ©f Appeals has
heard oral argqument. This review is still pending at this time.?

However, as stated in D.88-11-027:

7It appears that undex the status quo the
Commission may have authority to determine the
accounting treatment of enhanced services,
including whether or not revenues and expenses
are included in utility revenue requirements.
In addition, the Commission may be able to
prescribe ‘non-structural safegquards’ as long
as they are not inconsistent with the FCC’s
provisions. The Commission may also spec;ty
terms and conditions regarding the price and
usage of basic network services which underlie
the provision of intrastate enhanced sexvices.
‘Finally, the Commissjion may wish to prescribe
additional prov;s;ons to address areas not-
covered by the FCC rules, e.d. bnllzng and;
othgr) consumer protection ‘measures.” ‘(Mimeo.,
P " TR 4 T

1 See D.88-11-026 in Applmcat;on (A.) 88=07=011 alsc issued
November 9, 1988 for a brief discussion on the FCC’s Computer
Inquiry III framework. D.88-11-026 and D.88=11-027 were issued the
same day, dealing with open network architecture (ONA) issues:
Bas;c Service Elements, and Enhanced Servmces, respectmvely.

” , : ‘ in o _
- Sommigsion, Case Ncs.‘87—7230 et al., Nlnth czrcuit CQurt ot
Appeals. - : o




A.88-08-031 ALY/K.H/Cac %

D.88~11-027 and D.85~05-020 placed several conditions on
the grant of interim-authority for voice mail, protocol conversion,
and electronic messaging service, including: ,tne creation of
separate memorandum accounts and the‘tracking of costs and revenues
for each enhanced service; a “no-disconnection” policy of any
regulated service due to nonpayment of enhanced service charges;:
notification of customers of this no~disconnection policy:
record;ng and reporting of end-user complaints-regarding service
quality or billing matters; a requirement that Pacific’s enbanced
services operatien pay tar;'!ed rates in all”’ instances where
tariffed servnces are available, and adoption of addztzonal bzll;ng

'and consunmer sazeguards a=s the chmxssion.may later’ determine
necessary. '

As ordered in D.88-11-027, hearings.were sehedu;ed to
consider billing and consumey protection for enhanced services. -
These hearings were held in April 1989 focusing on Pacific’s
proposed Gateway and Voice Store and Forward (VSF) enhanced
serv1ces, because these were services which Pacific expected to
arouse objection from the interested. parties. Participants in
those hearings included: pacific, the Division of Ratepayexr
Advocates (DRA), the County of Los Angeles (County), the Reuben H.
Donnelley Corporation' (RHD), VISA U.S.A., Inc. (VISA), California
Bankers Clearing House Association (CBCHA), Telenet Communications
Corporation (Telenet) and API Alarm Systems. (API)-_ ‘The hearzngs
focused almost exclusively on billing and’ ‘consumer sareguards
issues xegarding Paciric s gateway service rather than on VSF
service.

Comnents on the ALT’s proposed decision were riled,by
Pacific, DRA, and Intellicall. (Intellicall actually filed a
"Motion for Clarification” which we will treat as comments to the
proposed deecision.) Additionally, Pacific flled reply conmments
addressing the comments ot DRA -and’ :ntellicall. ‘All of the-
comments, 1nc1uding Intelllcall’5~nbtion ror CIarirication, have
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been reviewed and carefully considerd by the Commission. Any

changes required by the comments have been incorperated in this
interim decision.

Pacific’s Motion for Imterim Authority to
Pxovide Voice Store and Foxward Service

Despite the fact that VSF sexrvice had been the subject of
hearings, Pacific filed a motion requesting interim authority for
VSF service on May 24, 1989. Pacific had contacted the active
parties and agreed to an extension of the briefing schedule set at
the close of the April hearings so that parties could respond to
Pacific’s motion. Pacific filed the motion because it did not want
interim authority for VSF to be delayed while a decision on the
controversial topic of the April hearihgs, gateway service, was
written. The motien was prompted by the FCC’s approval of
Pacific’s Comparably Efficient Interconmection (CEI) plan for VSF
on May 15, 1989. In addition, Pacific claims it had been requested
to respond to competitive bids for VST services and\several
businesses have indicated a desire to obtain such services. In
light of the de mlnlmis amount of questions raised at ‘hearings
regarding its VSF service, Pacific believes a separate, expedited
interim decision is warranted.

D {pti r YSP_Servi

Pacific’s VSF services will be used to allow Enhanced
Sexvice Providers (ESP) to facilitate the exchange of information
between individuals and businesses. Pacific’s VSF services will
allow ESPs and end users to store and foxrward information
electronically. End. users will dial 2 telephone number to access
the ESP’s information service. The ESP’/s information may originate
as voice or data and it may reside on Pacific’s or the ESP/s '
storage system. However, the ESP information will be delivered to
the end user in voice rorm. Although the original inzormatzon
itself may not always reside on Pacitic's storage system,.the
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software program which delivers the ESP’/s information service to
the end user will always reside on Pacific’s storage system.

There are primarily two distinct uses of Pacific storage
system which an ESP may utilize to offer its information services:
information retrieval and information deposit. These capabilities’
are discussed in more detail below. In addition, both can be
combined with tariffed network services, such as call forwarding or
call transfer, so &s to increase the efficiency of end users’
telecommunications systems (e.g-,automated attendant applicatiocns,
overflow answering of calls, or after-hours answering of calls).

Pacific descrzbes in:ormat:on retrieval as allowing end
users to interact with an- audiotex program to obtain information
provided by the ESP. The informatien provided by the ESP may be
specific to the end user, such as the end user’s savings account
information oxr the end user’s frequent flyer mileage. The
information could alsoc be of a general appeal, such a business
hours of operation or. current specials. The information provided
by the ESP may or zay- not be stored on Pacific’s storage systenm.

If the information is not stored on Paciric's storage systen, the
ESP software progranm stored on Pacitic’s storage systenm will enable
Pacific’s storage system to retrieve the inzormatzon from the ESP’s
storage system. -

Information deposit allows end¢users to interact with the
ESP’s audictex program to deposit end user generated information
with the ESP. Paciric's.storage‘system will store the deposited
information for retrieval by the ESP. Pacific asserts its storage
system will not alter the 1n£ormat;on deposited by the end user.
Examples<of information deposit include. communicatang personal
opiniens (poll=-taking), answering. verbal quest;onnaires for market
research, and report taking such as sales contact reporting. The
end usexr’s 1nformation deposlted may result in the ESP taking

specitzc actzons-' Examples of: these telephone-based transactions
'include end users. ordering speciric catalog items. signing up ror
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specific services; directing that account balances be changed
(audiotex-pased home banking) s paying bills and pledging
contributions.

An ESP using Paci:ic'ststorage system will be able to
develop and employ its own application software thereby creating a
unique audiotex program. £SPs will also be able to emplcy
application software previously developed by Pacific. Finally,
ESPs will be able to have Pacific develop new application software
or modify existing Pacific application software thereby creating a
customized program. 1In all cases, Pacific states that the ESP will
determine the content of the information ‘presented to the end. user.

Pacitic’s customers for voice store and forward sexvice
will be ESPs. ESPs will be chaxged a fee for the voice store and
forward services they use.

The ESP must order access. arrangements to connect its
information service to the network. The choice of these
arrangements may affect the charges that end users experience in
"calling the ESP’s service. For instance, if the ESP- elocts to use
an 78007 service there would be no charges to the end user.
However, if the ESP elects to use a #9007 or ”976” service,. there
would be a fixed charge to the end user for eack call to the
service. In cases where 976 or 900 is the access service, the 976
and 900 ¢harges, as well as thewsaregﬁards, as set forth in the
applicable tariffs and Commission decisions, would apply. In
situations where the access arrangement has an applicable end user
charge, such as a message unit charge, that charge will be billed
€0 the end user at the tariffed rate. |

Consuner s$£eguaxds in

2!91119_5__52_2:9n9591

In its motion for interam autherity, Pacific refers to
the test;mony of Xeith J. Epstein (Exhibit 1in thas.proceed;ng)
regardang the consumer safeguards Pacatic*ms proposing for its Vsr
- sexvice.. First, Pacizic’s customer zor VSF service 1s the ESP, not’

-
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end users. Second, Pacific asserts it will not provide VSF to ESPs
who- provide illegal, pornographic, or harnful matter as defined by
California Penal Code Section 313. " Third, Paciric agrees that
during the interim authority period it will not provide end user
billing services to ESPs purchasing Pacific’s VSF services, other
than those billing services associated with existing tariffed.
services, such as 900 or 976. In those cases.where billing
services associated with existing tariffed services are provided,
the disclosure, adjustment,: blocking, and other relevant safequards
associated with those tariffed services would apply.

~ In addition, Pacific is willing to comply with the -
applicable conditions that the Commission imposed on Pacific’s
interim authority for voice mail, protocol conversion, and
electronic messaging sexvices.. ‘

Finally, Pacific acknowledges that it realizes the
authority sought is truly interim in nature and may be altered in
the Commission’s decision granting £inal authority, a billing OIX
decision, or any other relevant decision. ‘

' Pacific alleges competitive barm if its entrance into the
VSF market is unduly delayed, arquing. that no other ProVider is
subject to regulatory approvals. o
Qpposition to Pacific’s Motion

only two parties filed responses to Pacific’s motion, DRA
and Intellicall,. Inc. (Intellicall). In addition, only one‘party,
the County of lLos Angeles, specitically addressed VSF service in
its brief submitted after the hearings.

‘ DR2. . _ |

DRA reiterates its.position that billing name and address
(BNA) not be offered to ESPs at this time. DRA believes. providing
BNA to ESPs raises important privacy concerns ror California
consumers ‘which should be addressed in the Commission’s. upcoming
.billing decision.. This.is consistent with DRA!s view in hearings
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that BNA should not be made availabdle to any ESPs until the issue
is resolved in the upconing billing investigation

Additionally, DRA is concerned that Pacific is
considering having an entity other than itself bill its VSF charges
based on Pacific’s CEI plan f£iling before the FCC. DRA opposes
leaving nmonopoly ratepayers with stranded investment from any
modifications made to the Tegulated bill :or enhanced services and
later abandoned by Pacific. DRA recommends that the Commission
oxder Pacific to provide the Commission with tracking data for
direct and allocated costs incurred to date for modifying existing
Pacific systems to provide billing service, not-only for VSF, but
all other enhanced services. Further, DRA recemmends that the
Commission notify Pacific that it will disallow all costs
associated with billing system,moditications to-accommodate billing
for enhanced’ services should Pacific elect to use an alternate
billing mechanism. : Lo

Finally, DRA.does not oppose ‘a separate decision on VSF
interim authority so long as the Comnission resolves its. concerns
alzout BNA and potentiel stranded investment in the billing system.

‘ Intellicall

Oon June 8, 1989 Intellicall. filed a motion for leave to
intervene or, alternatively, for leave to participate through
submission of comments on Pacific’s motion. Intellicall states it
did not previcusly participate in this proceeding because it had no
reason to believe that its ability to compete with Pacific in, the
provzsion of certain VSF services on a level. playing field weuld be
hanpered. Intellicall alleges that it was only after Pacific
signed a Settlement Agreement on May 11, 1989 in X.88=04-029,
Customer Owned Pay Telephone (COPT) proceeding, that Intellicall’s
ability to conmpete feirly~with.Paci£ic in the VSF marketplace was
potentially compromised. :ntellicall esserts that if the
Commission adopts the Settlement Agreement in the COPT proceeding,
CoPT” providers would be erzectively prohibited from zurnishing any

L 4
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 VSF services which Intellicall has installed in its “smart” pay
phones, IntelliSTAR. 1Intellicall argues that while it is opposing
the adoption of the Settlement Agreement in the co?r*proceeding, it
also is entitled to interested party status with respect to
Pacific’s motion to provide VSF services. Intellicall alleges the
grant of Pacific’s motion would cause substantial and possidly
irrevocable harm to the nascent VSF market in Califormia.

. Intellicall’s IntelliSTAR® furnishes automated ~O+7
calling by using a circuit board in the.telephene instrument to
record and store billing information for end users desiring to
place O+ calls. After the end user inputs the relevant billing
intormatlon, the telephone instrument places.the call over the
public switched telephone network as a standard 'l+” call carried
by Pacific..

Intellicall alleges that its IntelliSTAR™ phone currently
provides what it considers an innovative VSF service, automated
collect calling capability. The IntelliSTAR"™ £urn£shesiautomated
collect calling simply dy download;ng speech and program files into
the telephone instrument. . \

Intelllcall claims it will have another VSF service, an
automated coin messaging capablllty deployed in all its ex;sting
IntelliSTARY phones in the third quarter of 1989. Intellicall
plans to offer this-eapabillty to callers who receive no answer or
a busy signal. A synthesized voice will ask the caller whether he
wisbes to leave a message for attempted dellvery to the .called
party every 15 minutes for a specified number of hours or until the
message is received. The synthesized voice will instruct the
callexr to press a particular digit on the telephone key pad to -
activate the capability. IZf the caller presses that digit, a veice
will them instruct the caller to leave the message. The message
will e reco*ded and a call placed to the called party every 15
minutes for a. specified.time period. The message will be delivered'
upon completing a call to the desired number.‘
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Intellicall states that VSF services fulfill an important
public need and should be made commercially available as soon as
feasible. However, Intellicall does oppose permitting Pacific to
furnish VSF services after it has swept the field of competing COPT
providers. Intellicall asserts that permitting COPT providers to
use VSF technology to furnish automated call‘competition and
billing services in no way intringes upon: the current ban on
intralATA compet;t;on._

Therefore, Intellicall submits that the Cemmission should
grant Paciric's motion, but only on the condition that Pacific
delete from the Settlement Agreement those provisions which
preclude COPT operators from utilizing VSF technology to furnish
automated call completion and billing services to the public.
Because Pacific was the only local exchange carrier which required
such protection against COPT providers, Intellicall believes the
deletion of those provisions at Pacific’s behest: presumably will
not undermine the viability of the Settlement Agreement. In the
alternative, the Commission should reserve granting the interim
author;ty requested by Pacific until such time as-the Commission
has issued a final decision on the proposed Settlement Agreement in
I.88~04=029. :

In a letter to the assigned adm;nzstratmve law judge
(ALJ) dated June 30, 1989 (and served only on Pacific), Intellicall
proposed specific cond;tzon;ng language that, if included in the
VSE interim opinion, would resolve Intellicall’s concerns in this
docket. The proposed condztion would prevent Pacific from o:rering
any VST services from or over any pay telephone instrument or
associated apparatus, from-the central office or through use of
ESPs or other third parties. Specifically, Intellicall proposed
the following language: |

7Pacific Bell shall not provide, or cause or
permit to be provided, any voice store and
forward services, including but not limited to
voice messaging, collect calling or third party
callxng, from any pay telephones, whether
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owned, operated or controlled by Paci:zc Bell
or its affiliate or by parties not affiliated
with Pacific Bell. ©Nor shall Pacific Bell in
any way assist or participate in, or otherwise
offer or provide any services which involve,
the provision of such voice store and forward
services by an enhanced services provider or
any other party. At Pacific Bell’s request,
this condition shall be removed by the
Commission upon a2 showing by Pacific Bell that
customer-owned pay telephone providers are not
restricted in any way, either through
lnstrument—implemented pay telephones or
otherwise, from furnishing any such voice store
and forward services in competition with
Pacific Bell by any order, decision or other
action of this Commission or by the terms of
any signed or proposed settlement agreement in

any proceeding.

Intellicell eckncwledges that the . ebove condition will
inhibit the immediate introduction of VST services from pay
telephones in Pacific’s territory. However, Intellicall argues
that this condition will pretect VSF competition in the pay
telephone industry without impeding Pacific’s ability to deliver
other VSF sexvices to the publzc on an exped;t;ous basis.

Sounty of YLos Angeles

While the county failed to tile oppesition to Pacific’s
motion, it did address its concerns regarding Pacific’s VSF service
in its opening brief after hearings. The County ergues'thet the
Commission should not authorize VSF until In:ormatien Services call
blocking for business customers has béen completely'implemented.
The County points out that Pacific has xrecently begun te accept
orders from business customers w;shing to block access. to 976
Information Access Services ‘and 900 Information Calling Services,
as requlred by D.89=-02~066. The COunty states mailers regarding
avamlabillty were being received as of the date of the brief
(June 19). Further, the County states that the mailexr: indicates
that blocking for Simple. Business Service wzll be effective about.

30, days after receipt of the reply card. The,cqupty_ergues it will
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PERY 1Y

be at least several bill rounds before business customers will know
whethe#.their requests for blocking have'peenlinbleménted; The
County points out that blocking for Complex Business Service will
not be available until October 1, 1989. In add;tion; the County
notes the pricéS'Centrex customers must péy for blocki#g'are rather
steep--a one~time charge of at‘léast $500 and a monthly recurring
charge of at least $250.75, irxespective of the number of lines.
Thus, the County argues a loo,linevchtrex‘Customer would pay the
équié;lent monthly charge of $2.51 per line. 'The" County contrasts
,.thiS-tOrnovmonthly\blpcking,chargesﬁtor'other cl#sses of '
service.® - . o .

. In conclusion, the County urges that interim or final
approval of VSF.be contingent upon-Pacific’s modification of its
blocking services to provide for the complete denial of access to
such services. = : B
Racific’s Responge

Response to DRA .

Pacific filed a response on June 15, 1989, €0 the
comments of DRA. Pacific states it is prepared to meet both of
DRA’s concerns regarding the release of BNA'And‘prevention.ot
stranded investment in the billing system. | ’ ,

| Pacific agrees with DRA that epnd yser billing for VSF
'&ppl%cations‘wil; only{befarze:zd"by~Pacitic through its 900 and

3 During Pacific’s effort to obtain all parties’ stipulation to
waiving the Public Utilities Code § 311 requirement of an ALY
proposed decision published 30 days khefore Commission actien in
this matter,. Pacific and the County reached an agreement for
Pacific to modify its Information Service Call Blocking tariff to
allow Complex Business Service call blocking on the same basis as
call blocking for Simple Business Service, l.e., a $1.00 per line
non-recurring charge during a sixty-day window of opportunity.
Pacific ultimately failed to obtain a stipulation from all parties
agreeing to waive § 31l1. This #3111~ issue will be discussed in '
greater detail later in this decision. G ’ S

|

-12 -
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976 tariffs, both of which provide':ornbilling by Pacific under a
numbex of conditions found in the tariffs. No additional expense
or investment has been incurred for VSF end user billing via
976/900 sexrvices. Alternatively, billing may be performed directly
by the Information Provider (IP) or its agent. Second, IPs will be
billed directly by Pacific for VSF services. In either case, BNA
will not be made available to the IP, and Pacific has no intentlon
of making BNA.ava;lable until the issue is generally clarizled in
this ox some other proceeding. To date, Pacific clains there . has
been no expense incurred to mcdizy the exist;ng billing system to !
do.VSF billing. - , ‘

As for DRA’s concerns over stranded investment, Paciflc
disagrees that any such event has or will occur. Futhermore, by
offering end user bxlling for vsF applications through existzng
tariffed service, Pacific alleges there wlll be no change in how
Pacific bills for this'service. Pac;ric can agree ‘that this issue
remains open, and VSF may be affected by the outcome of blllzng
issues awalting decision. With these conditions, Pacific asserts
DRA’s concerns should be tully‘add:essed and should not be the
basis for delaying. interim approval of the sexrvice.

Pacitic takes issue with Intellicall’s attempt to
participate in this proceeding arguing that Intellicall has little,
if any, interest in Pacific’s VSF service but rather is disgruntled
with a settlement reached. in the COPYT proceeding, I. 88-04-029.
Pacific denies that its VSF. service has anythlng to do with pay
telephones. : C

First, Pacitic claims there is no basis for comparing two
of the services (0+ calling and collect calling) Intellicall
proposes with the VSF services contemplated by Pacific. Paci:ic is
asking for interim approval to provide VSF for ESPs to offer
~services described in the CEI plan filed with.the FCC. Its plans
do not include installing eguipment £n coin instruments o per:orm
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billing functions for O+ or collect calls. These services are
traditional regulated offerings, and no one has suggested they are
“enhanced services” as defined by the FCC. Pacific argues that
Intellicall provides no authority to support its suggestion that
these two. services are enhanced, and its attempt to ccmpare the
billing for O+ and collect calling with Pacific’s VSF services is
factually wrong and legally irrelevant. Pacific states that these
Intellicall servioes,compete_With regulated sexrvices of Pacific,
and nothing in either the COPT settlement or Pacific’s VSF motion
forecloses, as Intellicall improperly alleges, competition :or VSF
services.

As for the third-service,:ntellicall describes (coin
messaging, where uncompleted voice calls are stored in the coin
instrument and re-delivered at a later point to the called party),
Pacific has no objection to Inteliicall offering this service, and
it can do so for intralATA and interILATA calling. Pacific does not
read the COPT settlement as affecting this type of service, with
the understanding that the settlement clearly does prevent billing
for intralATA O+ and collect calls until the ban on intralATA
competition is ended or modified.

Intellicall’s othexr point that the COPT settlement
effectively precludes the development of all of its proposed
services, including the one Pacific does not oppose, is also untrue
in Pacific’s view. Pacific alleges the O+ billing and collect
calling that Intellicall describes can be (and are today) offered
for interLATA calling, and nothing in ‘the- COPT settlement precludes
such services. The machines described by Intellicall can be
programmed to prevent the intralATA calling that should not be
occurring. Pacific concludes that Intellicall is free, under the
COPT settlement, to offer all of its services. However, according
to Pac;:ic, Intellicall must, Like all other providers of
telecommunioation services in Calirornia, not offer or-hold out _
:ntraLATA services- PalelC points out the’ question of intraLAmA
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- competition, and its ;mpact on Pacif;c and its ratepayers if
permitted, is a matter reserved for Phase IIX of X.87-12~033.
Pacific suggests that’ Intellicall, along with everyone else, can
address that issuedthere; and by doing so, the introduction the
services it proposes will mot be impeded;
Section 311 Xssue o ' o

- Pacific argued in its response that Public vtilities
Code § 311 (§ 311) should not apply to its request for interim
authority for VSF service. § 311 reads in pertinent part:

#. « « The Commission shall issue its decision
not sooner than 30 days following filing and
sexvice of the proposed decision by the
administrative law judge, excepf that the 30—

waiv
sommission im an upnforeseen emerdency situation

Rrogeeding.” (Emphasis added.)

Further, Pacific argues that the Commission’s Rules of
Practice and Procedure (Rule 77 and 77.1) applies this process to
matters that have been ”submitted”} i.e., whenfbriers have been
filed. Pacific suggests that since briefs had not yet been filed
at the time of its filing. of its motion that § 311 theretore was
inapplicable.

In Pacific’s opinion, the part;es 1mp1;c1t1y agreed to
stipulate to waive § 311 requirements of an ALY proposed decision
when they agreed to the extension of the briefing schedule so that
Pacific could file its motien.

Finally, Pacific alleged an ”emergency" situation existed
under § 311 in that Pacit;c had submitted a bid :or a major VSF
project and iz successzul would need to implement its VSP serv;ce
by August 1, 1989. _ : : : e

4 Counsel for ‘Pacitic subsequently informed the assigned. ALJ
that Pacitic was not successful in-that - biddxng process.: :




A.88-08-031 ALJ/K.H/cac- #

The assigned ALY informed Pacific that its argnnents of
an ~implicit” waiver by the parties who participated in the hearing
did not fulfrill the requirements of § 31L. § 311 requires
stipulation by all parties which includes any party who has ziled
an. appearance in the proceeding whether or not that party
participated in a particular portion of the hearings.

In response to the ALJ’s statement that an explicit § 311
stipulation was necessary trom all parties, Pacific determined to
contact the “active” parties,(those who participated in the
hearings) and sent a letter on June 27, 1989 to all other
appearances requesting that the party contact Paciric within three
days if it did not consent to waiving” ‘the ALY proposed decision
reqnxrement ot § 311,

Pacific’s June 27 letter caused a tlurry of activity
among some partles. The ALY received correspondence from four
part1e55 and phone calls from others regard;ng this matter,
generally questioning the burden placed on them to contact Paciric
if they did not . consent.‘ However,. only one party the County, as
of June 30, 1989 had informed the ALY and Pac;rxc that it would not
stipulate to 2 § 311 waiver. :

Meanwhile, Paczr;c sent the ALY a letter on June 29, 1989
(and June 30, correcting a typographical error) listing the active
parties who 4id not oppose Commission action on Pacific’s VSF
motion without an ALY proposed decision. The. County s opposztion
was not mentioned in the letter.

The County:. and-Paclfic continued negotxatlng and on July
5., 1989 the ALY received a letter from the County stating thet it
. would stipulate to a waiver of § 311 iz certain»tariff

-5 US Sprint, Intellicall, County of Los Angeles, and Inzormatzon
,vProvxders Assoc;ation all sent letters., ‘ ‘
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medifications discussed earlier in this decision (Footnote 3) were
made by Pacific.

‘ On July 13, 1989, the ALY received a letter from
Information Providers Association (IPA) stetingfemphatically that
it does not consent to a waiver of the notice of an ALY proposed
decision provision of § 31l1. IPA additicnally objected to the way
in which Pacific sought to obtain the 'non-active”"parties consent
(by requiring Lthem to contact Pacific). More importantly, IPA
strenucusly objected to the “private deal” struck between the
County and Pacific. IPA argued that since its membership may
ultimately pay for the costs of business blocking which Pacific
does not receive from those ordering it, any reduction in the price
of blocking adversely affects IPA. _ .

At this point, the ALY determined that the 7311
stipulation” process had clearly failed and that an ALT proposed
decision filed 30 days in advance of Commission action, as recquired
by § 311 absent a stipulation by'gll parties, would be meiled on
Pacific’s VSF motion. . Hence, a proposed decision was neiled
August 8, 1989. -

Discussion :

We reiterate our position that we are interested in
promoting the development of valuable new services, including
enhanced services. (D.88-11-027, mimeo. p. 47 D.89-05~020, mimeo.
p- 7.) We believe the granting of interim authority for individual
enhanced services in ne way prejudices our careful polioy
considerations at a future date. The outcome of the pending appeal
in the Ninth Circuit Court of Appeals regarding the degree of our
jurisdiction over regulating intrastate enhanced services could
greatly affect our final disposition of this application. In the
interim, we are concerned that we not prejudice our eventual
consideration of these issues, yet not delay the offering of
valuable new servuces<to california consumers. This interim
‘authority is not an endorsement ot any o: Pacitic's proposed;
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enhanced services ofterings. Pacific proceeds with these offerings
at its own financial risk. o .

As-we have previously stated, the issue of whether ,
enhanced services should be treated above or below the line for
ratemaking purposes has already been referred to- Phase IX of Oxder
Instituting Investigation 87-11-033. (D.88-11-027, mimeo. p. 4;
D.89~-05-020, mimeo. p. 8.) Since the publication of the ALI’s
preposed decision for Pacific’s VSF service, the proposed decision
in Phase II of I.87-11-033 has also been published (mailed
August 17, 1989). Because that proposed decision recommends “below
the line” ratemaking treatment for Pacific’s enbanced sexvices
which have already been granted interim authority, voice mail,
protocol conversion, and electronic messaging-services, Pacific
requests sinilar treatment fo:'its_vsr service in its comments on’

) the ALY’s proposed‘decisionqinﬁthis_docket. In the alternative, :
Pacific proposes that the final decision in I.87-11-033 includes
VSF service in its discussion on ratemaking for enbanced services.

DRA points out in its comments on the ALI"S proposed
decision for VSF sexrvice that while a proposed decision is
published in I.87-11-033, no final Commission. decision has been
issued. DRA proposes that the rollowing language be added to -
today s decision:

“Ratemaking issues arfecting any enhanced

services which are net resolved in 1.87-11-033

shall be reviewed in A.88-08-031 at a later

date.” ,

While we can underStand why Pacific and DRA both raised
the issue of ratemaking in light of the publication of the ALJ’s
proposed decision in I.87-11-033, it is- premature to address the
issue in this proceeding. Obviously, the publication of an ALY’S
proposed decision does not resolve any issue, only issuance of a
Commission decision can. Likewise, this is not the appropriate
forum to argue f£or any changes. to- the proposed decision in =
I.87-11-033 the comment process tor that proposed decision should
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be utilized. We note that in light of today’s decision, VSF
sexrvice will jeoin Pacific’s other enhanced services (voice mail,
protocol conversion, and electronic messaging services) which have
obtained interim authority prior to- cOmmission action on the
proposed decision in I.87-11-033. There!ore, as to ratemaking
issues, we make no changes to ‘the ALY’s proposed decision in the
decision we issue ‘today.

The only_autho:ity we grant at this time is tor,Pacizic
to institute separate tracking or memorandum accounts recording the
complete research, development, deployment, operating and
maintenance c¢osts, and revenues of its VSF service. It is our
understanding that Pacific and the DRA have finally xeached
_ agreement on the appropriate tracking mechanisms that should be
enployed for enhanced services. As we did in both'prior interim
decisions, we condition the authority granted today on the approval
of the format of the memorandum accounts by the Commission Advisory
and.Compliance Division (CACD). - Once again, we,reserve\the right
+to alter or add to this tracking procedure in our grant of final
authority at a .latexr date. :

In its motion, Pacific agrees to be bound by the
conditions we placed on interim authorxity for voice mail, protocol
conversion, and electronic messaging services. In both the prior
interim decisions we issued, we discussed extensively our concerns
surrounding Pacific’s use of its tegulated pill to collect charxges:
for enhanced sexrvices. We ordered\Pécitic not,to-disconnect local
service because of such charges and required it to notify customers
of the no-disconnection policy. We incorporate those conditions in
this grant of interim authority for VSF services.

The hearings ordered by D.88=11-027 on billing and
consumer safequards were held in April 1989. In D.89-05~020 we
speci!ically put parties on notice that the long-term treatment of
billing for enhanced services will be the subject ot policies ‘
developed in an upcoming billing proceeding- We reiterate that the _
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decision resulting from the April hearings on billing issues will,
like this 'one, be interim in nature and subject to change depending
on both the outcome of our jurisdictional dispute at the Ninth
Circuit Court of Appeals and the upcoming billing proceeding.

DRA filed comments to this motion expressing concern that
BNA not be provided to ESPs pending resolution of the issue either
in the forthcoming decisicn on the April bearings or in the billing
proceeding. As we did . in our May decision,..we do not authorize any
change to the availability of BNA for purposes of the interim
authority granted today. (D.89~05-020, mimeo. p. 10.)
Additionally, we endorse Pacific’s propesal for interim‘authOrity
to only provide end user billings through existing 976 or 900
tariﬂfs, thereby incorporating the existing consumer protections
the Commission has previously ordered for those services.

DRA alsc expressed concern regarxding the danger of
stranded investment in billing system modirications made for .
enhanced services if Pacific later decides to have another entity
provide its billing services. Pacific rebutted this, stating that
no modifications to the billing system will be made for VSF
service. Pacific is required“tovﬁrack‘all of its costs associated
with all thevthﬁs'rar permitted'enhanced services vis a vis its
billing system, whether modifications are made or not. The interim
tracking accounts will allow us to later determine the d;spositmon
of stranded investment if it in fact materialxzes.

Despite all these uncertainties, we will allow Pacific to
go forward at its own risk regarding use of its regulated bill for
VSF service. Pacific is warned not to argue at a future'date that
a final resolution of billing issues should necessarily be governed
by what has been allowed for this interim author;ty

We now turn to Intellicall‘s motion to intervene and its
objections to the grant o: intexrim. author;ty‘tor Pacific’s VSF -
service. We believe xntellxcall has made a suffzcient showing of.
interest to~g:ant itS—request ror party*status in this-proceedxng
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and we do so in this order. However, we believe the conditioning

' langquage proposed by Intellicall to prevent any VSF service from or
over any pay telephone to be overly;b:oad,to‘protect\its interests
in this proceeding. Additionallyy-we discourage parties from
subnitting proposed language for a,deciSion in letter form,
particularly when it is only served on one party to -the proceeding.
We will only forbid Pacific from installing equipment in any of its
own pay phone instruments that has VSF capability as a condition of
interim authority. We see no reason to extend this ban to VSF
service that may be available ::omvafpay'phonevthroﬁgn.an ESP. We
note that Intellicall’s concerns regafding the COPT settlement will
be addressed in that forum. In the. interim, we will enly forbid
Pacigic from competing directly with Intellicall via a ”smart” pay
phone with VSF capability in Pacitic’s pay phones. We do this to
maintain the status quo while Intellicall’s objections to the COPT
settlement are dealt with in that proceeding.

‘ In its Motion for Clarification on the ALJ’s proposed -
~decision, Intellicall again argues for an overbroad ban on
Pacific’s ability to provide VSF service through its central
office equipment. We note that hearings have been scheduled in the
COPT proceeding to address Intellicall’s objections to the
settlement in that proceeding. Pending resolution in that.
Proceeding we believe the ALJ’s proposed decision provided adequate
relief for Intellicall by-the languege set forth below in Ordering
Paragraph 13.

As to the County’s concerns that VSF interim authority
not be granted until blocking is available for all classes of
customers, we are sympathetic to the ongoing problems. the County
has experienced with unauthorized 976 calling by employees.
However, the time lag between the grant of interin- authority for
VSF and blocking availability is relatively'short and. does not
wa:rant any additmonal conditions being placed on V°F serVice-
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Since the conditions negot;ated between the County and
Pacific regarding a reduction in the price of Centrex blocking were
conditioned on a 311 stipulation occurring, we will not order their
inclusion in this order. We uxge Pacific and the County to
continue to- try to work out their concerns in this area, involving
IPA and other interested parties in the ‘process.

We also wish to briefly comment on the problems which-
arose regarding the 311 stipulat;on process in hopes of g;v;ng
parties guidance for future endeavors. First, Pacific’s analysis
of § 311 and the Commission’s Rules 77 and 77.1 are cClearly
-incorrect. The requirement of an4ALJ-proposed,decision applies to
any matter that has been “heard”, except for complaint proceedings.
Pacitic's-agrument‘that;thisw:equiremeht'does not apply until a
proceeding is submitted, i.e.'btiefsfare filed, misses the point
that the triggering factor for § 311. purposes is holding a hearing,
not submittal of briefs.

Pacific clearly needed to obtain a stxpulatmon from all
partles in order ror the Commission to waive the 30 day waiting
period between publication of the ALTY proposed decision and -
Commission action under § 311. The only thing the Coﬁmissionlhas
the authority to waive is the timing of the publication of the ALY
proposed decisien, not the issuance of a proposed decision at all.
A waiver of the full 30 days. could result in the ALY proposed
decision being published on the same day as the Commission acts,
but nenetheless must occur once 2 matter has gone to‘hearing.

' Second, all parties to the proceedzng must stipulate to
waiving the 30-day publication requirement. In light of the
problems that arose, we must agree with the parties who objected to
Pacific’s attempt to shift the burden from itself to the other
parties by requiring that they register their objection to 2a
stipulation by a certain date. The statute is quite clear where it
states that gll_pgzxigz nmust stipulate before the Commission can’
waive the § 311 requ;rements or filxng of ‘an; ALJ proposed decision
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when hearings have been held. To differentiate between active and
non-active parties in the manner in which the stipuiation is sought
is not contemplated by the statute. We could interpret the statute
as requiring a written stipulation, but will not do s0 at this
time. - However, in the future, the party seeking-the_stipulation
nust a!:irnatively contact each and every parxty to the proceedihg,
obtain their consent, and represent infwritingﬁto‘the assigned ALY
the position taken by each party. We hope this vill_preventlthe
situation that arose in this proceeding from ariéing\again‘ Iz
problems continue to arise, we may be forced~togoonsider a written
stipulation requirement. :

Finally, we reserve the right to address.additional
issues or make changes in. the interin authority granted today,
should circumstances change due to action by'the Fcc or the Lederal
courts.‘ : : '

1. The Commission has been preempted from requiring tariffs,
structural separation, or inconsistent nonstructural competitive
safeguards for Pacific’s enhanced services pending our appeal of
these issues in the Ninth Circuit Court of Appeals.

2. The Commission issued D.88~11-027 and D.89~05-~020 in this
proceeding granting interim authority for voice mail, protocol
conversion, and electronic nessaging enhanced serVices subject to
several conditions.

3. Interim- authority for Pacizic s VSF service was one of
the subjects for hearings held in this docket in Apzril 1989.

4. Pacific filed a motion zor interim authority for VSF
service on May 24, 1989. oo

5. Because VSF service was the subject. of hearings, Pacitic
needed to obtain the stipulation of all parties before the
Commission could waive the § 311 requirement of an. ALJ proposed
decision being :iled at 1east 30 days be:ore CommiSSLon action.
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6. Pacific failed to obtain such stipulation from all
parties and therefore the Commission cannot waive the § 311
requirement.

7. Pacific assert5~it has customer demand tor its VSF
service which it is unable to £ill without the regulatory'approval
it seeks. :

8. Pacific asserts that its competitors neither seek nor
obtain régulatory approval' before o:fering competing enhanced
services in California.

9. VSF service was the subject of little disouJSion 'in the
April hearings or briefs submitted thereafter.

10. The Commission does not endorse Pacific's VSF service at
this time. :

1l. Hearings regarding billing and consumer safeguards for
enhanced. services as ordered by D. 88-11—027 were held in April
1989. -

12. The Commission-intends.tofopen a generic billing
investigation and/or rulemaking in the near future to assure that
Pacific’s customers and competitors are treated fairly.

13. It is reasonable to grant interim authority today pending
resolution of issues discussed in Findings of Fact 11 and 12, so
long as no issues are prejudged by that interim authority.

14. Provision of BNA by Pacific to other enhanced service
providers at this time would prejudge the issue.

15. The ability to disconnect regulated services for
nonpayment of enhanced servzce charges would be a competitive
advantage for Pacific vis. e vis its enhanced service competitors.

16. Disconnection of regulated customers for nonpayment of
enhanced service charges would raise’ serious consumer- protection
concerns.

7. Intellicell has. made a suzzicient showing o: interest in

this proceeding to heve its motion to intervene granted because
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Intellicall’s contentions are reasonably pertinent to the issues
already presented and do not unduly broaden them.

18. Intellicall’s interests in this proceeding can be
protected by forbidding Pacific from placing equipmert with VSF
capability directly in pay'phones.

Sonclusions of Iaw ,

1. Interim'authority to provide electronic messaging
services pursuantftefpacitic'p»mbtien,should‘beng:antedfsubjectLto
the conditions adopted in D.88-11-027 and D.89-05-020 as modified
below in the ordering paragraphs. ' |

2. This interim authority shall have ne precedential effect
with regard to other enbanced services which Pacific may wish to
have authorized in this application, or with regazd to the
conditions for permanent authority under the applicat;on.

3. “The Commission should issue an ALY proposed decision in
‘this matter because Pacific was unable to obtain a. stzpulation from
all parties to allow the commission to waive the Public Utilities
Code § 311 requlrements.

4. The CQmmission,should grant Intellicall’s mot;on for
leave to intervene. .

5. Consistent with Pacific’s request for interim procedu:es
pending resolution of account;ng treatment and other issues, the
Commission should grant interim authority to provide enhanced
services with the understanding that no decisioen is be;ng nade
about the accounting treatment of intrastate enhanced services at
this time, and that all services provided pu:suant to: the interim
authorxty will be subject to the appropriate account;ng treatment
determlned by the Commission when a final decision on the
appl;catlon is made. The utillty in exercis;ng thms interim
authormty will accept the financial risk assoczated w:th proceeding
under this uncertainty about the eventual accountxng ‘treatment ‘and
its impact on interim operations. The eccountzngftreatment issues :
being deferred include whether the;revenues;,investpent,.andfother
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expenses of each service will be included in any revenue
requirement or other measure used for ratemaking purposes. In
addition, procedures for determining what specific amount of total
utility costs will be included or excluded from intrastate revenue
requirements or other measures used for intrastate ratemaking is
also deferred. '

6. Pending final resolution of the Commission’s policy
regarding the ratemaking ‘treatment of enhanced: services, Pacific
should make no effort to- recover the costs through ratemaking
associated with enhanced services-provided pursuant to-interin
authority. -

7. Interin authority for Paciric to set up memorandum:
accounts for enhanced services should be granted to the extent set
forth below. : _

8. Pacific should be orxdered not to disconnect regulated
sexrvices for nonpayment of enhanced service charges, and affected
customers should be given clear and regular notice in this regard.

9. Pacific should not provide BNA to any other enhanced
sexvice provider pursuant to its: tariffs until it receives further
direction on this subject from the: Commmss;on.

10. Pacific should follow the procedures set forth in its
applicatien for the submission of information packages to the
Commission staff and all parties herein prior to the introduction
of services, as set forth in the ordering paragraphs.

11. The Comnission reserves thefrightﬂtofchange and, if
appropriate, impose additional requirements at any time in the
future whether before or after the 7final” disposition. of the
application for good cause including a change in the Conmission’s
legal options as a result of developments in the Ninth Circuit
Court of Appeals case, or zurther action by the FCC or the Consent
Decree Court.

" 12. In addition to. the uncertainties mentioned in Concluszon
of Law 11, Pacific should be. aware that the Commission'srown

'P.
|
I
\
!
\
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upconing billing proceeding could affect and/or alter some aspects
of the interim authority granted today.

THIRD INTERTM ORDER

IT IS ORDERED that:

1. Pacigfic Bell (Pacific) shall institute separate
memerandum accounts following the directives of Ordering
Paragraph 2, tracking the complete research, develcopment,
deployment, operating and maintenance costs, and all revenues
attributed to its voice store and forward (VSF) service.

2. All revenue, investment, and other expense amounts which
are directly or indirectly incurred or otherwise might be
associated via cost allocation with the sexvice offered under this -
interim authority shall be placed in separate tracking accounts and *
reported‘ﬁonthly to the Commission Advisory and chpliance_Division
(CACD) . Wherever estimated or allocated amounts are involved, the
methodology used for such estimation or allocation shall be '
described and worksheets detailing computations shall be provided.
Separate accounts shall be maintained for each enhanced service
offered under this interim authormty. For track;ng purpeses, all
revenues received and investment and other. expenses incurred from
the date that planning, research, or developnment began for each
service should be included. If this date for any given service is
prior to the date of this decision, a sumpaAry report of all amounts
incurred prior to the date of this decision shall ke provided
within 90 days from today. All amounts incurred from the effective
date of this decision forward shall be reported within 45 days of
the close of the menth in which the re#enues'of‘expenses accrue.
In addltzon, Pacific shall set up such accounts. for each other

enhanced service fox which;it begins, or has»begun, planningr
research, or development. ' ‘ ,
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3. Pacific shall obtain CACD’s written approval of its
proposed memorandum accounts prior to their implementation.

4. All of Pacific’s rates subject to regqulation (including‘
rates subject to potential regulation contingent on the outcome of
judicial appeal) from the ertectxve date of this. decrsion forwaxd
are subject to refund pased on ratemaking" adjustments as a result
of the final d;spos;tion of the issue of whether some or all of
Pacific’s enhanced servmces should be accounted for above or below
the line. ,

5. Pacific shall not disconnect any regulated services
solely for nonpayment.or»enhanced~services-charges- Pacific shall
notify customers receiviné bills for enhanced services of this rule
when customers receive the first such bill, and at least each 6
‘months thereafter. As it did for its other approved enhanced
services, Pacific shall coordinate this notice with the
Commission’s Public advisor. ,

6. Any terms and conditions governing access to and the use
of regulated hilling services by Pacific’s enhanced services
operations shall be considered as interim pending a review of
billing sexvices issues by the Commission.

7. Any end-usex complaints about service qual;ty or billing .
matters which are received by Paclfic s enhanced services
operations or Pacific’s regulated business offices shall be
recorded as to numbex and nature and reported. to- CACD within 45
days of the close of the month in which the complaints are
received.

8. Any existing consumer and competitive sareguards shall be
considered to be interim. The Commission will consider applying
-additional or complementary. sa:eguards in its final. decision on the

applicatiou or in the resolution of its upcoming b;ll;ng
. proceeding. : :
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9. 1In all instances where tari:fed services are available,

'vmfPaCLILC s enhanced services operations shall pay taritfed Tates for
"." “the use of such services. >

. . 10. Pacific shall not provide bill;ng name and address to any
enhanced services provider zor purposes of this interim authority.
‘ 11. Pacific shall only provide end user billings through
' existing 976 and 900 tariffs.
‘ 12. Intell:[call Inc.’s motion .f.or leave to intervene is
- granted. |
3. Paci:ic shall not install equipment that has VSF
capability in any Pacific pay phone instrument pending further
direction from the Commission. - :
14. In the future, the Commisszon may revise or modify any or

all aspects ot Pacmfic’s interlm authorization.to bill for enhanced
services.

This order is effect;ve today.v
Dated SEP 71989 . at San rrancisco, Calirornza.

G. hMTCHELL WK

- Prasident
FREDEMCK.R.DUDA
 STANLEY ‘W.-HULETT
~ JOHN.B.  OHANIAN. -
PATRICIA M. ECKERT
. Commissioners. -

‘ - "‘:N;\;::"‘" ) | |
1 CEthfp‘,,ra AT,T,.,.,S DEcxs; ON

eowkxss ox.cas; """DAY
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Applicant: Marlin 2rxd, Bruce Ramsey, and Theresa L. Cabral,
Attorneys at law, for Pacific Bell.

Protestants: Squire, Sanders & Dempsey, by Stephen R, Bell,
Attorney at law, and Qharles M. Faubion, Attorney at law, for
Tymnet=McDonnell Douglas Network System Company: Jackson, Tufts,
Cole & Black, by William X. Booth, Attorney at Law, for
California Bankers Clearing House Association; '
and Craig Dingwall, Attorneys at law, for US Sprint
Communications Company: RPhilip M, Walker, Attorney at Law, for

Telenet Communications Corporatioen; and Alan Weiss, Attormey at
Law, for MCI Telecommunications Corporation.

Interested Parties: Davis, Young & Mendelson, by Jeffrev F. Becgk,
Attorney at lLaw, for CP National, Citizens Utilities Company of
California, Happy Valley Telephone Company, Hornitos Telephone
Company, Kerman Telephone Company, Pinnacles Telephone Company,

' Sierra Telephone Company, The Siskiyou Telephone Company,
. Tuolumne Telephone Company, The Vélcano Telephone Company, and
Winterhaven Telephone Company; John Coate, f£or The Well; Richard

A. Bromley and Randolph W, Deutsch, Attorneys at lLaw, for AT&T
Comnunications of California, Inc.; Richard A. Flbrechs,

Attorney at lLaw, for California Department of Consumer Affairs:

John H. Engel, Attorney at Law, for Citizens Utilities Company
of California; Willi ing, for County of Los Angeles;

Willkie, Farr & Gallaghex, by , Philip L.
Verveer, and Theodore Whitehouse, for The Reuben H. Donnelley
Company, a subsidiary of Dun & Bradstreet Corporation; Thomas J.
MagBride. Jx., Attorney at law, for Telephone Answering Services
of California: Kim €. Mahoney, for CP National Corporation;
Pelavin, Norberg, a Professional Corporation, by Alvin H.
Relavin, Attorney at Law, in association with Cooper, White &
Cooper, by E. Garth Black and Mark P. Schreiber, Attorneys at
Law, for Calaveras Telephone Company, California=Qregon

Telephone Company, Ducor Telephone Company, Foresthill Telephone
Company, and The Ponderosa Telephone Company:

and Kenneth X. Okel, Attormeys at law, for GTE California
Incorporated; Cooper, White & Cooper, by E. Garth Black and MarkX
Schreiber, Attorneys at lLaw, for Roseville Telephone Company:
August A, Sairanen. Jr., foxr State of California, Department of
General Services, Telecommunications Division; Law Office of
Earl Nicholas Selby, . . U A ’

’
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by Nigk Selbhy, Attorney at Law, for Information Providers
Association; Graham & James, by Martin A. Mattes and Rachelle B.
Chong, Attorneys at law, for California Payphone Association:
Morrison & Foerstex, by Debra L. Iagapa, Attorney at law, for
VISA U.S.A., Inc. and Mastercard Intermational, Inc.; Jerry
Q’Brien and Diane Martinez, for API Alarm Systems; and Robert
Ferarmy, for Public Advisor’s Office. ' .

Commission Advisory and ‘Compl.iance Diﬁé:!.on:‘ Xevin P, Coughlan.
Division of Ratepayer Advocates: = Janice Grau, Attorney at Law.

(END OF APPENDIX A)
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F Al ] ] (MALIﬁ§/8/8/89)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of ) //

Pacific Bell (U 1001 C) for. approval,) . y

to the extent required or pexrmitted ) Application 88-08-031

by law, of mts.plan to prov;de . ) (Filed August 15, 1988)
)

Decision

enhanced servmces.,

,/,
S
S
' / .
(See Appendix A for List of Appearances.)

THXRD_INTERIM._ OPTNION
oo 7
/
In this thxrd interim dec1uzon, we grant Pacific Bell
(Pacific) interim authority to prov;de enhanced services as
requested in its Motion for Intcrxm/Author;ty to Provide Voice

Store and Forward. Services (mot;on) f;led May 24, 1989, subject to
several condxtxonSAOutlzned below.

Bagkaround

The Commission has xssued two. pr;or interim decisions
regarding Pacific’ slenhanced/servmccs. On November 9, 1988, we
granted Pacific interim auShorLty to provide Vo;cc Mail and
Protocol Conversion Serv;cec subject to several conditions.
(Dccx*;on (D.) 88-11-027 November 9, 1988 ) ©on May 10, 1989, we
granted ‘Pacific interim uthor;ty to provzde Electronic Messaging
SQrV1ces subject to eesentxally the same condztlons. (D.89-05=020,
May 10, 1989.) I

As.defcrlbed in those prev;ous decxsxons, Pacific seeks. |
approval of its plan to provzde enhanced scrvmces wzth;n the
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Federal Communxcatlans Commission’s (FCC) Computer/Inquiry III
£ramework. ™ ' v ' ’

The legal and regulatory uncertaingies Surrounding the
FCC’s Computer Incuiry IIXI framework: have Ept changed since the
issuance of D.88-11-027 last November and/D.89-05-020 in May. This
COmm;SSLOn, along with a number of ot%fr/partmes, appealed the
FCC’s preemption of state regulatioq/of enhanced services and
prohibition of structural geparatlon rules for the Bell Operating
Companies. The United States: Nznth Circuit cQurt of Appeals has
heard oral argument. This revmew is stlll pendxng at th;f time.?

However, as stated /An D. 88=11=027:

“It appears that under the status quo the
commission may have authority to determine the
accounting treatment of enhanced services,
including whether or not revenues and expenses
are included/in utzllty revenue regquirements.
In addition/ the Commission may be able to
prescrxbe,/non-structural safegquards’ as long
as they are not inconsistent with the FCC’s
provisions. The Commission may alse specifty
terms and ¢onditions regarding the price and
usage 0f basic network services which underlie
the provision of intrastate enhanced services.
Finally, the Commission may wish to prescribe
additional provisions to address areas not.
covered by the .FCC rules, e.qg.. blllxng and
other)consumer protect;on measures.”“ (M;meq., :
P-zm’ . ,

/A See D.88-11-026 in Application (A.) 88-07-011 also issued
November 9, 1988 for a brief discussion on the FCC’s Computer
Inquiry IIXI framework. D.88-11-026 and D.88-11-027 were issued the
same day, deallng with open network architecture (ONA) issues:
Basxc Sexvice Elements, and Enhanced Servxces, respect;vely.

.

ggmm;gg;gn Case Nos. 87=7230 et al.,, Nintn czrcuzt cOurt of..
Appeals.-
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D.88-11-027 and D.89-05-020 placed several conditions on
the grant of interim author;ty‘fcr voice mail, pretocgl/converszon,'
and electronic messaging. servzce, 1nclud1ng* the creation or_
separate memorandum accounts and the tracking of ¢costs and- revenues
for each enhanced service; ‘a ”no-dmsccnnect;on” lzcy of any:
regulated service due to nonpayment of ennanced service chargos,
notification of customers of this no-disconrection’ pollcy, ;
recording and report;ng of end—user compl lnts regarding service
quality or billing matters;. a requiremept that Pacific’s enhanced
services operation pay tar;ffed rates in all 1nstances.where
tariffed services are avallable, an adopt;on of, addzt;onal blll;ng
and consumex safeguards as the Co ';ssmon mny later determ;ne-
necessary. //?)m o -

As ordered in D.88-1Y=-027, hearxngs were scheduled to
consider billing and consumen/nrotectlcn for enhanced services.
These.hearxngs were held in/April 1989 focusing on Pacific’s
prcpcsed Gateway‘and Voice/ Store and Forward (VSF) enhanced
servzces, because these/ ere services whzch Pacific expected to
arouse objection from the interested partmes. . Participants in
those. hearings 1ncludéa. Pacific, the Division of Rntepayer ,
Advocates (DRA), the/cOunty of Los Angeles (COunty), the Reuben H.
Donnelley CorporaZ{on (RHD), VISA U.S.A., Inc. (VISA) ,- Caln.fornn.a
Bankers Clearing use Assoczat;cn (CBCHA) ,. Telenet cOmmumzcatxons
Corporation (TeYenet) and API Alarm Systems (API). The hearings
focused almost/exclusively on billing'and consumexr safeguards
issues regard&ng Pacific’s gateway‘servace rather than on VSF
service.

Pacxgxc's..otion for Interim‘Authority,to

Despzte the fact that VSF serv;ce had been the subject of
hearzng , Pacific filed a motmon,requesting znterzm authority for
VSF se tzce on May 24, 1989. Paczric hnd contacted ‘the active
part;es and’ agreed to an extension o: the brxefzng‘schedule ‘set at
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the close of the April hearings so that parties could/;e§;:;; to
Pacific’s motion. Pacific filed the motion becausﬁ/&t did not want
interim authority for VSF to be delayed while a decision on the
controversial topic of the April hearings, gateégy service, was
written. The motion was prompted by the.Fep/g'ﬁpprov$1 of
Pacific’s Comparably Efficiept Interconngption (CEI) plan for WVSF
on May 15, 1989. In addition, Pacific claims it had been requested
to respond to competitive bids for VSF services and several
businesses have indicated a desire fo obtain such services. In
light of the de minimis amount of/questions raised at hearings
regarding its VSF service, Pacidgc believes a separate, expedited
interim decision is warrantedz/

A/

Pacific’s VSF s€rvices will be used to allow Enhanced
Service Providers (ESi}/éo-facilitate the exchange of information
between individuals and businesses. Paci:icfs'VSF‘services will
allow ESPs and end uéérslto»store and forward information
electronically. Eﬁa‘usefS'will dial a.telephone-nnmber to access
the ESP/s information service. The ESP’s information may originate
as voice or data and it may reside on Pacific’s or the ESP’'s
storage-syétemﬁ However, the ESP information will be delivered to
the end user/in voice form. Although the original information
itse1£ may/not always reside on_Pacific's.storage system, the
software program which delivers the ESP’/s information serxvice to
the end user will always reside on Pacific’s storage system.

There are primarily two distinct uses of Pacific storage
system/which an ESP may utilize to offer its information services:
information retrieval and information deposit. These capabilities
are discussed in more detail below. In addition, both can be
combined with tariffed network services, such as call forwarding or
call transfer, so as to increase the efficiency. of end_users' |
telécommunicationsisystems-(é}g; autbmaped,atqghdant applications,
overflow answering of calls, or after-hours answering of.calls).
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Pacific describes information retrieval as allowing end
users to interact with an audiotex program to obtain information
provided by the ESP. The information provided by the ESP may be
specific to the end user, such as the end user’s savings account
information or the end user’s frequent flyer mileage. The
information could also be of a general appeal, such a business
hours ©f operation or current specials. ‘The information provided
by the ESP may or may not be stored on PaCific s storage system.
Ir the information is not stored on/QaCific's storage system, the
ESP software program stored on gac;fic s storage systenm will enable
PaCizic s storage system to retrieve the information from the ESP’S
storage systenm. /29? \ :

Information deposxt allows end users to interact with the
ESP’s audiotex program to depoSit end user generated information
with the ESP. Pacific;ﬁ/étorage system will store the depOSited
information for retrieval by the ESP. Pacific asserts its’ storage
syatem will not alten/the information depoSited by. the end user.
Examples of informatﬁon deposit include communicating personal
opinions (poll-taking), answering verbal. questionnaires for market
research, and report taking such as sales contact reporting. The
end user’s information depoSited may result in the ESP taking
specific actions. Examples of these telephone~based transactions
include end déers ordering speCific catalog items: Signing up for
specitic serVices, directing that account balances be changed
(audiotex7based home banking), paying bills and pledging
contributions.

An ESP using Paoiric's storage system will be able to
develo and employ its own. application software thereby ¢reating a
uniqu audiotex program. ESPs will also be able to employ
applj ation software preViously developed by Pacixic. Finally,
ESP will be able to-have Pacific develop neW'application soztware

Zinodi:y existing Paciiic application sottware thereby creating a-
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customized prcgramu In all cases, Pacific states that the ESP will
determine the content of the information presented to the end user.

Pacific’s customers for voice store and forward service
will be ESPs. ESPs will be charged a fee forthe voice.store and
rorward sexvices they use.

The ESP must order access arrangements to connect its
information service to the network. gpé'chczce of these
arrangements may affect the charges/yhat end users experience in
calling the ESP’s service. Feor 1nstance, if the ESP elects to use
an 7800”7 service there would be no charges to- the end user.
However, if the ESP elects to uée a "900” or "976" service, there
would be 2 fixed charge to the end’ user for each call to- the
service. In cases where 97G/cr 900 is the access servzce, the 976
and 900 charges, as well fs the safequards, as set forth in the
applicable tariffs and Commission decisions, would apply. In
sxtuat;ons where the acéess arrangement has an applicable end user
charge, such as a message unit charge, that charge will be billed
to the end user at the tariffed rate.

COngumer/Béteguards,in

Racific’s VSF Proposal

In its motion for interim authority, Pacific refers to
the testimony ©f Keith J. Epstein (Exhibit 1 in this proceeding)
regarding the consumer, safeguards Pacific is proposing for its VSF
service. First, Pacific’s customer foxr VSF servxce is the ESP, not
endAusers./’Second Pacific asserts it will not provzde.VSF to ESPs
who provide illegal, pornographic, or harmful matter as defined by
california Penal Code Section 313. Third, Pacific agrees that
during the interim authority period it will not provide end user
b;lllng services to ESPs purchas;ng Pacific’s VSF services, other
than those bmll;ng services assocmated with ex;sting tariffed
services, such as 9500 or: 976. 1In those-cases where: bllllng ,
servzces assoczated with exlstzng taritfed services.are prov;ded,

\
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the disclosure, adjustment, blocking, and other relevant sareguards
associated with those tariffed sexrvices would apply. /’
~In addztzon, Pacific is willing to compIY'with‘tyef
applicable conditioens that the Commission imposed on Pacpfic's
interim authority for vo;ce mail, protocoel conversion,and
electronzc messaging services. - ////a
Finally, Pacific acknowledges that it realizes the
authority sought is truly interim in nature and xay be altered in
the Commission’s decision grantihgffinal authority, a billing OIIX
dec;szon, or any other relevant decision.
Pacific alleges compet;tmve harm/if its entrance into the
VSF market is unduly delayed, axguzng that no other provider is
subject to regulatory approvals.
< as to Pacific’s Moti :

' | Only two parties filed responses to Pacific’s motion, DRA
and Intellicall, Inc. (Intell;callo In addition, enly one party,
the County of Leos Angeles, specmtmcally addressed VSF service in
its. brzer submitted after the héar;ngs.

DRA : .
DRA relterates 1ts pos;tlon that billing name and address
(BNA) not be offered to ngs at this tinme. DRA,belzeves provzdzng
BNA to ESPs raises inporktant privacy concerns for Calltornla
consumers which should be addressed in the Commission’s upcoming
bllllng decision. s is consistent with DRA’s view in hearings
that BNA should not e made available to any ESPs until the issue
is resolved in the/upcomlng billing investigation

Addatlopally, DRA is concerned that Pacific is
consxder;nq hav;ng an entity other than itself bill its VSF charges
based on Pacxf;c s CEI plan zlling before the FCC. DRA opposes
leaving monopoly ratepayers with stranded investment from any
nodifications made to the requlated bill for enhanced services and
later abandoned by Pacifzc. ‘DRA.- recommends that the—Commisszon
s order Pacmfzc to provxde the COmmlsszon with tracking data ror
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direct and allocated costs incurred to date for modifying existing.
Pacific systems to provide billing service, not only for VSF, but
all other enhanced services. Further, DRA recommends that/the
Commission notify Pacific that it will d;sallow all’ cosf/
associated with billing system modzf;cat;ons to “accommdodate b;llzng
for enhanced services should Pacutlc elect to use an(alternate

billing mechanism. t///

'~ Finally, DRA does not oppose a Separe' decision on VSF
interim authorlty so long as the COmmmssxcn resolves its concerns
about BNA and potentzal stranded 1nvestment n the billing. system

: Intellicall

On June 8, 1589 Intellicall rﬁ}ed a motion for leave to
intervene or, altnrnatlvely, for leave sto participate throuqh
- submission of comments on Pacific’s motion.. Intgllzcall states it
did not previously participate in tH{S‘proceeding because it had no
reason to belzeve that its abxl;t €0 .compete with Pacific in the
provision of certain VSF serv;ceﬁ en a level playing field would be
hampered. Intellicall alleges/that it was only after Pacific
signed a Settlement Agreement//z May 11, 1989 in I.88-04-029,
Customer Owned Pay Telephond/(COPT) proceedzng, that Intellicall’s
ability to compete fairly wWith Pacific in the VSF marketplace was
potentially compromised./ Intellicall asserts that if the
Commission adopts the Settlement Agreement in the COPT proceeding,
COPT providers would bé e!tect;vely prohibited from furnishing any
VSF services which %ptelllcall has. installed in its “smart” pay
phones, IntelliSTARM. Intellicall’ argues that while it is opposing
the adoption of tué Settlement Agreement in the COPT proceeding, it
also is entltleg/to 1nterested party status thh respect to
Pacific’s motion to provide VSF services. Intellicall alleges the
grant of Pac1 ic’s motion would cause substantial and possibly
irrevocablevharm to the nascent VSF market in California.

' tellicall's IntelliSTARP furnishes automated ~O+”
callxng bx/zszng a czrcuit board in the telephone instrument to




—
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record and store billing information for end users ‘desi 1ng to
place O+ calls. After the end user inputs tne relevant billing
1n£ormot1on, the telephone instrument places-the caIi over the.
publzc switched telephone network as a standard "Ii" call carried
by Paczfmc.‘ lf///

Intellicall alleges that its IntelliSTAR™ phone currently
prov;des what it considers an innovative V§£/serv1ce, autonated
collect calling capabzlzty. The Intell;%?mn? furnishes automated
collect calling sinmply by downloading speech and»proqran files into
the telephone instrument. // o

Intellicall claims it will/have another VSF service,.an
automated ¢oin messaging-capability/éiployedin.all its existing
IntelliSTAR™ phones in the third éﬁarter of 1989. Intellicall
plans to offer this capability to callers who receive no answer or
a busy.signal. A synthesized vomoe will ask the. caller whether he
wishes to leave a message.ror/nttempted delivery to the called
party every 15 minutes for a specified number of hours or until the
message is received. The sSynthesized voice wil;ginstruot‘the‘
callexr to press a particd{:rdigit on the telephone key pad to
activate the capabilizy/ If the caller presses that digit, a voice
will then instruct the¢/ caller to leave the message. The message
will be recorded an@/Q call placed to the called party every 15
minutes for a specified time period. The message will be delivered

~ upon completing e/call to the desired number.

Intellicall states that VSF services fulfill an important
public need ano/éhould be made commercially available as soon as
feasible. Hogever, Intellicall does oppose permxttxng Pacific to
furnish VSF servzoes after it has swept the £ield of competing COPT
providers. /Intelllcall asserts that permitting COPT providers to
use VSF teohnology to zurnish automated call: competzt;on and
bxlling serv1ces in no . way infringes upon the current ban on
LntraLAI?!competition. a

/
L
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Therefore, Intellicall submits that the Commission /ould ‘
grant Pacific’s motion, but only on the c¢ondition that Pacitzc
delete from the Settlement Agreement those provisions wh;ch
preclude COPT operators from utilizing VSF technology'to furnish
automated call completion and blllzng services to the/éublmc.
Because Pacific was the only local exchange carr;e:/thch requlred
such protection against COPT provxders, Intellicaii believes the
deletion of those provisions at Pacific’s behest presumably will
not undermine the viability of the Settlement, greement. In the
alternative, the Commission should reserve ant;ng “the. 1nterzm
author;ty recuested by Pacific untzl such Lme as the. Comm;ss;on
. has issued a f£inal decision on the-propc ed Settlement Agreement in
I.88-04-029. '

- In a letter to the assigne admznzstrat;ve law judge
(ALTJ) dated June 30, 1989 (and se:veé only on Paclflc), Intellicall
proposed specific ccnditioning-langﬁage that, if included in the
VSF interim opinion, would resolve Intellicall’s concerhs in this
docket. The proposed cond;tzon would prevent Pacific from czrerlng

any VSF services from or ovz:/any pay telephone 1nstrument or

- associated apparatus, £rom central office or through use of
ESPs or other third part

ies/ Specifically, Intellicall proposed
the following language: l;t//.

#Pacific Bell shall not provxde, or cause or
permit to be provided, any voice store and
forward services, 1nclud1ng but not limited to
voice messaging, collect calling or third party
¢alling, from any pay telephones, whether
owned, operated or controlled by Pacific Bell
or its affiliate or by parties not affiliated
with Pacific Bell. Nor shall Pacific Bell in
any way Aassist or partlcxpate in, or otherwise
offer ox provide any services which involve,
the provision of such voice store and forward
services by an enhanced services provider or
any other party. At Pacific Bell’s request,
this/condition shall be removed by the
Commission upon-a showing by Pacific Bell that
customer-owned pay telephone providerc are not
restricted in any. way, either through
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instrument-implemented pay telephones or
otherwise, from furnishing any such voice store,//
and forward sexvices in competition with -
Pacific Bell by any order, decision or othgg///
action of this Commission or by the terms

any signed or proposed settlenment agreeme

any proceeding.”

- Intellicall acknowledges that the abofe condition will
inhibit the immediate introduction of VSF ser&lces.rrom pay
telephones in Pacific’s territory. Howevex, Intellicall argues
that this condition will protect VSF com etition in the Py
telephone industry without lmped;ng Pagific’s ability to aeliver
other VSF services to the public on an expeditious basis.

County of Los Angeles :

While the County failed/to file opposition te Pacific’s
motion, it did address its»concé;ns regarding Pacific’s VSF sexvice
in its opening brief afterx hedéings. The County argﬁes that the
Ccommission should not authorﬁze VSF until Information Sexvices call
blockzng for business customers has been completely implemented.
The—County points out- thdé Pacific has recently begun to- accept
oxders from business customers wishing to block access to 976
Informatlon Access Sef@mces and 900 Information Calling Servzces,
as. requzred by D. 8%702 066. The county states_ma;lers regarding
availability were/belng received as of the date of the brief
(June 19). Further, the County states that the mailer indicates
that blocking gor Simple Business Service will be e:tectlve about
30 days after/xecexpt of the reply card. The County argues it will
be at least several bill rounds before business customers will Xnow
whether thﬁfé requests for blocking have been implemented. The
County points out that blocking for Complex Business Service will
not be available untll October 1, 1989. In addition, the County
notes the prices Centrex customers nust pay Ior‘blocking are rather
steep--a one-~tine charge'of'at least $500 and a monthl&-recurring
‘charge of at least szso 75, irrespective of the number of lines.
Thus, the~County argues-a 100 line Centrex customer would pay the
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equivalent monthly charge of $2.51 per line;\ The County contrasts
this to no monthly block;ng charges for othexr classes of
serv:.ce.3

In conclusion, the County urges that interim or final
approval of VSF be.contingent upen Pac;:xc'* modification of its
blocking servmces to. provide for the complete denzal or access to
such services. . : o @

Pacific’s Response

Response _to DRA “

Pacific filed a xesponse on June is, 1989, to the
comments of DRA. Pacific states it is prepared to meet both of
DRA’s .concerns regarding the release of BNA and prevent;on ot
stranded investment in the billing system.

Pacific agrees with DRA that gng_gsgz_nlllgng for VSF
applications will only be offered by Paczfzc through its 900 and

976 tariffs, both of which provide for b;llxng by Pacifi¢ under a
number of conditions found in the tarlzfs. No additional expense
or investment has been incurred for VSF end user billing via
976/900 services. Alternat;vely, bzllmng may be performed directly
by the Information Previder (IP): cr des agent. Second, IPs will be
bzlled dlrectly by Pacific for VSF serv;ces.. In either case, BNA
will not be made- available To the IP, and Pac;f;c has no- 1ntentzon
_of maklng BNA avamlable untzl the 1ssue is generally clarxfzed in

. “
i
it
"

3 During Pacific’s effort to obtain all. partzes’ stmpulat;on to
waiving the Public Utilities Code § 311 requirement.of an ALY
proposed decision published 30 days before Commission action in
this matter, Pacific and the County reached an agreement for
Pacific to modify its Information Service Call Blocking tariff to
allow. Complex Business Service call blocking on the same basis as
call blocking for Simple Business Service, i.e., a $1.00 per line
non-recurring charge during a sixty-day window of opportunity.
Pacific ultimately failed to obtain a stipulation from all parties
agreeing to waive:§ 311. .'This 73117 issue w;ll he discussed in

greater detazl later in. thxs dec;szon. o # .
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this or some other proceeding.  To date, Pacific clalms there,has
been no expense lncurred to modify the exlsting billing system to -
do VSF billing. :

As for DRA’s concerns over stranded 1nvestment, Pacitic
d;sagrees that any such event has or will occur. ﬁpthermore, by
offerlng end user bxllzng fox VSF applzcat;ons tErough exlstlng
tarmfted service, Pacific alleges there will be/mo chango in how
Paclflc pills for this service. Pacific can aé/ne that this issue
remains open, and VSF may be affected by outcome. of billlng
issues awaiting dec;smon. With these conditlons, Pacific asserts
DRA’s. concerns should be fully addresse and should not be the
bas;s for delaying interim approval of the service.

Pacific takes issue w; Intellicall’s attempt to
participate in this proceeding arguzng that Intellicall has little,
if any, interest in Pacific’s SF service but rather is disgruntled
with a settlement reached in the COPT proceed:.ngr X. 88-04-029.
Pacific denies that its VS servxce has anythlng to do wzth pay
telephones.. :

First, Pacifid clalms there is no basis for comparing two
of the services (0+ clling and collect calling) Intellicall
proposes with the VSK sexvices contemplated by Pacific. Pacific is
ask;ng for interim approval to provide VSF for ESPs to offer
serv;ces ‘described in the CEI plan filed with the FCC. Its plans
do~net.include/igstalllng,equlpment in coin instruments to perform
billing functions for O+ or collect calls. These sexrvices are
traditional regulated offerings, and no one has suggested they are
“enhanced services” as defined by the FCC. Pacific argues that
Intelllcall provides no authority to support its suggestion that
these two services are enhanced , and its attempt to compare the
billing for O+ and collect calling with Pacific’s VSF services is
factpally wrong-and. legally irrelevant. Pacific states that these
Intellicall serv1ces compete wzth regulated serv1ces of Paciric,

|
)
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and nothing in eithexr the COPT settlement or Pacific’ s VSF motion
‘forecloses, as Intelllcall 1mproperly alleges, competztion or VSF
services. . ////f

_ As for the third service Intellicall describes (coin-
messaging, where uncompleted voice calls are stored in the coin
instrument and re~delivered at a later point to called .party),
Pacific has no objection to Intellicall offerin this service, and
it can do so for intralATA and interLATA caliing. Pacirzc does not
read the COPT settlement as affecting this type of servzce, with
the understanding that the settlement cleaély does prevent billing
for intralATA O+ and collect calls until/ the. ban on intralATA
competition is ended or modified. _

Intellicall’s other point that the COPT settlement
effectlvely precludes the development of all of lts proposed
sexrvices, including the one Paclféc does not oppose, is also untrue
in Pacific’s view. Pacific al}eges the O+ billing and collect
calling that Intellicall describes can be (and are today) offered .
for intexrlATA calling, and thlng in the COPT settlement precludes
such services. The machlnes described by . Intelllcall can be
programmed to prevent tae/zntraLATA calling that should not be
oceurring. Pacific concludes that Intellicall is free, under the.
COPT" settlement, to oﬂfer all of its serxvices. However, according
to Paclflc, Intellioall must, like all other prov;ders ot
telecommunication serxvices in Callrornla, not offer or hold out
intralATA servmces/ Pacific points out the questlon of intralATA
competition, and/its impact on Pacific and its ratepayexs if
permitted, is a/matter reserved for Phase IIX of I.87-11-033.
Pacific. suggests that Intelllcall, along with everyone else, can’
address that ssue there,_ and by dolng so; the. introductlon the
services it proposes will- not be impeded.

/
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Section 311 Issue

Pacific argued in its response that Publ;c Ut;lzt;es

Code § 311 (§ 311) should not apply to its request for nterzn‘

authority for VSF service. § 311 reads in pertznecf/part'
si

”. « . The Commission shall issue its de on
not sooner than 30 days following filing and
service of the proposed decision by the
administrative law judge, exgept that/ihe 30=

day_peried may be reduced or waived /by the

pxggggging.” (Emphasms -added.)

Further, Pacific. argueS-thas/the Comm;ss;on's Rules of
Practice and Procedure (Rule 77 and 77.1) appl;es,th;s process to
matters that have been ”submitted”/ i.e., when briefs have been
filed. Pacific suggests that sipCe briefs had not yet been filed
at the time of its £iling: of 1ts motion that § 311 therefore was.
inapplicable. .

In Pac;:;c s opmnaon, the partzes ;mplmc;tly agreed to
stipulate to waive § 311/réqu1rements of an ALJ proposed decision
when they agreed to the extension of the brmefzng schedule so that
Pacxflc could file its/motion. ,

Finally, Pdé;flc alleged an’ ”emergency” situation existed
under § 311 in thab/bacxfzc had: submitted a bid for.a major VSF
project and if suégessful would need to 1mp1ement its VSF service
by August 1, 1989. - '

The Assigned ALJ 1nrormed Pacific that its argquments of
an ~implicit/ waiver by the. part;es who- part;czpated in the hearing

ill the. requlrements of § 311. .§ 311 requxres _
stipulati’n by all parties which-includes—any party ‘Who' has'txled

4 counsel for Pacific subsequently'inzormed the assigned ALY
that Pacit;c was not successrul in that blddlng process.

. s

- Z'LS' -
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an a.ppearance in the proceeding whether or not that part
participated in a particular portion of the hearings.

‘ In response to the ALY’s statement that an explicit § 311
stipulation was necessary from all parties, P acxfz determmned teo
contact the “active” part;es (those who part;czpated in the
hearings) and sent a lettexr on June 27, 1989 to/ all other
appearances requestlng that the party contao;/%aczfxc within three
days if it did not consent to waiving the proposed decision
requirement of § 311. -

Pacific’s June 27 letter caused a flurry of activity
among some partmes. The ALJY receive correspondence from four
partn.es5 and phone calls fronm othexs regard;ng this matter,
generally questioning the burden placed on them to contact Pacific
if they did not consent. Howev /; only one party, the County, as
of June 30, 1989 had informed the ALY and Pacific that it would not
stipulate to a § 311 waiver. | |

Meanwhile, Pacifié sent the ALY a letter on June 29, 1989
(and June 30, correcting’g/typographical error) listing the active
parties who did not opposte Commission action on Pacific’s VSF
motion without an ALY proposed decision. The County’s opposition
was' not mentloned in fhe letter.

" The County/:nd Pacific continued negotiating and on July
5, 1989 the ALY rog%ived a letter from the County stating that it
would stipulate to a waiver of § 311 if certain tarsz
modifications discussed earlier in this decision (Footnote 3) were
made by Pac;fzoc , -

On d&ly 13 1989, the ALY recezved a 1etter :rom

In!ormat;o:/Provmders Assocxatxon (IPA) statzng emphat;cally that
it does not/ consent to a wa;ver ot the notice o: an: ALY proposed o

5 US Sprint, Intell;call, County of los Angeles, and Inrormatmon
Providers Assoc;ation all sent letters. .




‘ 3;88-08-031, ALY /K.H/cac

decision provision of § 311. IPA add;t;onally objected/to the way
in which Pacific sought to obtain the ”“non-active” paxties consent
(by requiring fhem to contact Pacific). More 1mpo:tantly, IRA
strenucusly objected to the ”private deal” struck/hetween the
County and Pacific. IPA arqued that since its enbership may
ultimately pay for the costs of business blocf;mg which Pacific
dees not receive from those ordering it, any reduct;on in the price
of blocking adversely affects IPA.. _

At this point, the ALY dete ned that the 7311
stipulation” process had clearly falled and that an ALJ proposed
decision filed 30 days in advance ¢ Commzsszon.actlon, as required
by § 311 absent a stzpulatlon by. ;11 partles, would be mailed on ,
Pao;fzo's VSF motion. Hence, a proposed decxs;on was-mazled )
August &, 1989. |

o We reiterate our position that we are interested in
promoting thejdevelopmens/éi valuable new services, including
enhanced services. (D.88/11-027, mimeo. p. 4:; D.89-05-020, mimeo.
p- 7.) We believe the Aranting or interim authority for. ;ndzvzdual
enhanced servxoes-mn/po way pregudzces-our careful policy
cons;deratlons at a future date. . The outcome of the pending appeal
in the Ninth Circuit Court of Appeals regarding the degree of our
jurisdiction over regulatzng 1ntrastate enhanced services could
greatly affect opr £inal disposition of this applzcatlon. In the
" interim, we ar concerned that we not prejudzce our eventual
consmderatzon/of these Lssues, yet not delay the offering of
valuable new services to california consumers, This interim
author;ty is/ not an endorsement of any of Pacitic’s propeosed

ices of:erxngs.. Pacific proceeds w;th these offerings
at 1ts own/financial risk. ‘ I

As we have previously stated, the issue of whether
enhanced services -should be treated above or below the line for
.ratemaklng purposes has- already been referred to-Phase II o! Order
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Instituting Investigation 87411-033. (D.88-i1-0%7, mimeo. p. 4:
D.89~05-020, mimeo. p. 8.) The only authority we grant at this
time is for Pacifie-touinstitute'separatevtra ing or memorandum
accounts recording the complete research, development, deployment,
operating and maintenance costs, and'reveg es of its VSF service.
It is our understanding that Pacific and/the DRA have finally
reached agreement on the appropriate_e;acking mechanisms that
should be employed for enhanced services. As we did in both prior
interim decisions, we condition the/authority granted today on the
approval of the format of the memorandum accounts by the Commission
Advisory and Compllance D;v;s;on/QCACD). Once again, we reserve
the right to alter or add to tn&s trackzng procedure in our grant
of final author;ty at a lateg/&ate.

’ In its motion, Pacific agrees te be bound by the
conditions we placed on‘ie;erim authority for veice mail, protocel
conversion, and electronic messaging services. In both the prior
interim decisions we issued, we discussed extensively our concerns
surrounding Pacific’s dée of its regulated bill to collect charges
for enhanced services. We ordered Pacific not to disconnect local
service because of such charges and required it to notify customers
of the no-d;sconned&;on policy. We 1ncorporate those conditions in.
thms grant of interim authority for VSF services.

‘The hearings ordered by D. 88-11-027 on billing and
consumer safequards were held in Aprzl 1989. In D.89-05~020 we
specifically pét parties on notice that the long-term treatment of
billing for emhanced services will be the subject of policies
developed Ln/an upcoming blll;ng proeeed;ng. We reiterate that the
decision resulting from the April hearings on bzllzng issues will,
like thms/éne, be interim in nature and subject to.change depending
on both the outcome of oux jurlsdlctlonal dispute at the Ninth
clrcuxt Court of Appeals and the upcoming bmll;ng proeeeding.

_ ¢ DRA filed comments to this motion express;ng concern that
‘BNA ‘not be provxded to ESPs pendzng resolution of the issue'exther .
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proceeding. As we did in our May decision, we do not Authorize any
change to the availability of BNA for purpeses of the interim
authority granted today. “(D;89?05-020; mimeo. pw/ioL).
Additionally, we~endorse‘Paciric's proposal 13' interim authority
to only provide end user billings through existing 976 or 900
tariffs, thereby 1ncorporat1ng the existing’ consumer protectzons
the cOmmlssaon has previously oxdered for/those services.

DRA also expressed concern regardxng the danger of
stranded investment in billing systey modifications made for
enhanced sexvices if Pacific. later decides to have another ent;ty
provzde its billing sexrvices. Pac:flc rebutted this, stating that
no modifications to the blll;ng/%ystem will be made foxr VSF
service. Pacific is xequlreé/to track all of. its costs associated
with all the thus far permitted enhanced servzces wvis a vis its
billing system, whether mod&f;catlons are made or not. The interim
tracking accounts will aIlow us. to later determzne the disposition
of stranded investment f it in fact materializes.

Desp;te all/these uncertainties, we will allow Pacific to
go forward at its own risk regarding use of its regulated bill for
VSF serviece. Paezx;c is warned not to argue at a future date that
a final resolut;on of b;llzng ‘issues should necessarily be governed
by what has beeﬁ/aylowed for this interim authority

We now turn to Intellicall’s motion to intervene and its
objections to/the grant of interim authority for Pacific’s VSF
service. We believe Intellicall has made a sufficient showing of
interes:/?p grant its request for party status in this proceedlng

in the forthcoming decision on the April hearings oe/ja/the Pilling

and we do/so in this order. However, we believe the conditioning
languag/ proposed by Intellicall to prevent any VSF service from or |
over any pay telephone to be overly broad to protect its interests
1n thlé proceeding. Additionally, we d;seourage parties from
subm;ttzng proposed language. for a decision. 1n letter form, ,
particularly-when it is enly served on -one party to- the proceedzng.
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We will only forbid Pacific from installing equipment in any of ité//////ﬁ
own pay phone instruments that has VSF'capability'as,a'conditioﬁ’ot
interim authority. We see no reason to extend this ban to VSF :
service that may be available from a pay pbone through an/ééP; Ve
note that Intellicall’s concerns regard;ng the COPT settlement will
be addressed in that forum. In the interim, we w;l-/Gnly forbid
Pacific from competing directly with Intellicall ,via a “smart” pay
phone with VSF capability in Pacific’s: pay phopes. We do this to
maxntazn the status quo while Intellxcall'i/dgnectxons to the COPT
settlement are dealt with' in that proceeding. This is adequate
relief for Intellicall in this proceedm g pending resolution of the
COPT settlement. ’ o ' |

- As to the County’s conce;ns;that VSF interim authority
not be granted until blocking is Available for all classes of
customers, we are sympathetic t© the ongoing problems the County
has experienced with unauthoyfzed 976 calling by employees. _
However, the time lag betweén the grant of interim authority for
VSF and blocking availabidity is relatively short and does not
warrant any additional ¢onditions being placed on VSF service.

| Since the ¢ohditions negetiated-between:the County and
Pacific regarding a 'eduction in the price of Centrex blocking were
cond;tloned on a 3X1 stlpulatlon occurring, we will not oxder their
inclusion in this/order. We urge Pacific and the County to
contxnue to try/to work out their concerns in this area, involving
IPA and other Anterested parties in the.process.
We/also wish to briefly comment on the problems which
arose regarding the 311 stipulation process in hopes of giving
idance for future endeavors. First, Pacific’s analysis
of § 311/and the Commission’s Rules.77 and 77.1 are clearly
incoxrrett. The requirement of an ALY proposed decision applies to
 any matter that has been'"heard”; except for complaint proceedings.
Pac; ic’s: agrument ‘that this. reguirement does not apply'until a
Pr eedmng is subm;tted i.e.,briefs are tmled, misses the point
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that the triggering factor for § 311 purposes is holdxn a hearing,
not submittal of briefs.

Pacific clearly'needed to obtain a st;pu%gtzon from all
parties in order for the Commrssmon to waive the 30 day wazting
period between publication of the ALY proposed d/czsion and
commission actlon under § 311. The only thing the Commission has
the. authormty to waive is’ the tlmmng of the/publxcatmon of the ALY
proposed decision, not the issuance of a proposed deczsxon at all.
A waiver of the full 30 days could resuié in the ALJY proposed
decision belng published. on the same dgy as the Commrsszon acts,
but nonetheless must occur once a. egtter has gone to hear;ng.

Second, all part;es to the proceedxng nust stipulate to
waiving the 30-day publication requirement. In lxght of the
problems that arose, we must 3gree wzth the parties who objected to
Pacific’s attempt to shift the burden from itself to the other
parties by requiring that they register thezr objeotzon to a
stipulation by a certain date. The- statute is quite clear where it
states that all parties ‘ﬁst stmpulate before the Commission can
wamve the § 311 requlrementS-of filing of an ALY proposed decision
when hearings have beea held. To dlrferentlate between active and
non=active parties in the manner in which the st;pulatmon is sought
is not contemplated/by the statute. We could: lnterpret the statute
as requiring a written stipulation, but,w;llrnot do so at this .
time. However, An the future, the party seeking the stipulation
must atfirmatively contact each and every party to the proceeding,
obtain their oV:sent, and represent in wrltlng to the assigned ALY
the positiox/taken by each party. We. hope this will prevent the
‘situation tMat arose in this proceeding from arising again. If
problems continue to arzse, ‘we may be forced: to consider a written
stlpulat; n requirement. \

Flnally, we reserve the r;ght to address add;tional
xssues fr make changes in the Lnterxm authority granted today
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should c;rcumstances change due to actzon by the Fcc-or the £edera1'
courts.

1. The Commission has been preempted from requiring tariffs,
structural separation, or inconsistent nonstructural competitive
safequards for Pacific’s enhanced servxces~pendung our appeal of
these issues in the Ninth Circuit Court of Appeals. . -

2. The Comm;ssmon issued D. 88-11—257/523 D.89-05-02¢ in this
proceeding granting 1nter1m authorzty fo voice mazl, protocol
conversion, and electronmc messag;ng ephanced services subject to
several conditions. c{// .

3. Intexim authority for Pacific’s VSF service was one of
" the subjects for hearmngs held 1n/thls docket in Apr;l 1989.

4. Pacific f;led 2 mot;on’tor interim author;ty for VSF
service on May 24, 1989.

5. Because VSF service was the subject (=34 hear;ngs, Pacific
needed to obtain the st;purhtzon of all part;es before the
Commission could wa;ve tne § 311 requirement of an ALJ proposed -
decision being filed at east 30 days before Commission action.

6. Pacific failed to obtazn such stmpulatzon from all
parties and theretor the Commission cannot wu;ve the § 311
requ;rement. - .

7. Pacific sserts it has customer demand for its VSF
serv;ce whlch it/is unable to fxll wlthout the regulatory approval
it seeks. : - :

8. Pac;&lc asserts that its competltors neither seek. nor
obtain regulatory approval before: orrerzng competing enhanced
servzces in/California. ,

9. VSF service was the subject of little d;scussxon in the

April hearings or briefs submitted therea:ter. N

- 10./ The COmm1551on does not endorse Paczflc's VSF servzce at‘
this tmme. L ‘ T e




A.88-08-031 ALJ/K.H/cac

1l. Hearings regarding »illing and censumer safeguards for

/ »
enhanced . servzces as ordered by D. 88-11-027 were 2ji:/;n April
1989. : )

12. The Commission intends to open a generic/billing
investigation and/or rulemaking in the near future to assure that
Pacific’s customers and competitors are treated ralrly. :

13. It is reasonable to grant interim authorzty today pending
resolution of issues discussed in Findings of Fact 11 and 12, s0
long as no issues are prejudged by that/interim autnerity-

14. Provision of BNA by Pacific/to other enhanced service
providers at this time would prejudge the issue.

15. The ability to disconnect requlated services for
nonpayment of enhanced service charges‘would be a competitive
advantage for Pacific vis a vis 1ts enhanced service competmtors.

16. D;sconnect;on of regulated customers for nonpayment of
enhanced service charges,wo 1d raise serious consumer protection
concerns. ‘ : . N

17. Intellicall has made a sufficient showing of interest in
this proceeding to havéﬁits motion to intervene granted because
Intellicall’s contentions are reasonably pertinent to the issues
- already presented d do not unduly broaden them.

18. Intelllc%:l’s 1nterests in this proceed;ng can be

protected by f:;bzddmng Pacific: from placzng equ;pment with VSF

capabxlmty dir tly in pay phones.-

1. iyterim-authority to provide electronic messaging
services p suant to Pacific’s motion should be granted' subject to
the cond7tzcns adopted in D.88~-11=027 and D.89=05-020 as modified
below in/ the ordering paragraphs.

- This interim authority shall have no precedentxal effect
with regard to other enhanced services which Pacific may wish to
havd/ﬁuthorzzed in this applzcatzon, or with regard to the
con itzons for permanent authorlty under the applicat;on.
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3. The Commission should issue an ALJ proposed decision in
this matter because Pacific was unable to obtain a/;tipulation z:om
all parties to allow the cOmm1551on to waive the | ‘lic-UtiIities
Code § 311 requirements. -

4. The Commzssxon should grant Intel 'call's motmon ror
leave to intervene. : _

5. Consistent with Pacific’s requést for interim procedures
pending resolutien of account;ng treatment and other issues, the
Commission should grant interim autﬁé;;ty to provide enhanced
services with the understanding that no decision is being made
about the accounting treatment of 1ntrastate enhanced services at
this time, and that all servxd/s provzded pursuant to the interim
authority will be sub;ect to the appropriate accountxng treatment
determined by the Commmssmon when a final decision on the.
application is made. Tge ut;llty in exerc*s;ng this interim
author;ty will accept the financial risk associated with proceeding
undexr thzs uncertaznt{labout the eventual account;ng treatment and
its impact on interim operations. The accounting treatment issues
being deferred include whether the revenues, investment, and other
expenses of each/service will be included in any revenue .
requirement or dther measure used for ratemaking purposes. In
addition, procedures for determ;n;ng what specific amount of total
utility costy will be included or excluded from intrastate revenue
requ;remens or other measures used for intrastate ratemakzng is
alse deferred. , | _

6. /Pending final resolution of the Commission’s policy
regardlng the ratemaking treatment of enhanced services, Pacific
should /make no effort to recever the costs through ratemakzng
assocx/med with enhanced services provided pursuant to interzm
authdélty. _
Z/ 7. Interim4authority for Pacizic to set up memorandum

accbunts. for enhanced, services sheuld be qranted to the extent set
rorth below. : =




. A.88-08-031 ALY/K.H/cac

/x)

8. Pacific should be ordered not to disconnect regulated
services for nonpayment of enhanced service charges, .and affected
customexrs should be given clear and“regular notice/dn this regard.

9. Pacific should not provide BNA to any other enhanced
serv;ce provider pursuant to its tariffs untll/ft receives further
direction on this subject from the Comm;551on._

10. Pacific should tollow the procedﬁées set forth in its
application for the submlssxon of ;nfofyatmon packages to the
Commission staff and all partmes hereyn prior to the introduction
of services, as set forth in the orderxng paragraphs.

11. The Commission reservee/the right to change and, if
appropriate, impose additional requirements at any time in the
future whether before or after/the ”final” disposition of the
application for good”cause7inelud£ng'a change in the Commission’s
legal optxons as a result of developments in the Ninth Circuit
Court of Appeals case, or’%urther action by the FCC or the Censent
Decree Court.

2. In addition to the uncertainties mentioned in Conclusion
of Law 11, Pacific shéuld be aware that the Commission’s own
upcoming billing pzoceed;ng could affect and/oxr’ alter some aspects
of the Lnterxm authorlty granted today.

I XS ORDERED that:

1. )Pacmfmc Bell (Pacific) shall institute separate
memorandum accounts following the directives of Ordering
Paragraph 2, tracking the complete research, development,
deployment, operating and maintenance costs, and all revenues
attributed to its voice store and forward (VSF) service.

- 2. All revenue, lnvestment, and other expense amounts which
are directly or ind;rectly incurred- or otherw;se might be
. associated vaa eost ellocatzon with the service offered under this
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interim authority shall be placed in separate tracking accodgts and
reported monthly to the Commission‘Advisory‘and.Compliance,Division
(CACD) . Wherever estimated or allocated amounts are 1n431ved, the
methodology used for such estimation or allocation shall be
described and worksheets deta;lmng computations shail be provided.
Separate accounts shall be maintained for each enhanced service
offered under this interim authorzty. For' track;ng purpeses, all
revenues received and investment and other expenses incurred from
the date that planning, research, or’development'began for each
sexvice should be included. If this dat for any given service is -
prior to the date of this dec;exon, a ory report of all. amounts
incurred prioxr to the date of this delision shall be provided
within 90 days from today. Allgamo‘nts'incurred-trom the effective
date of this decision forward she;“be reported within 45 days of
the close of the month in which the revenues Or expenses accrue.
In addition, Pacific shall set//; such accounts for each other.
enbanced service for which- lt/beglns, or has begun, plannlng,
research, or development. :

3. Pacific shall o tain"CACD*s written approval of its
proposed memorandun accounts prior to their implementation.

4. 3All of Paci%%c's«rates subject to regulation (including
rates subject to potential regulation contingent on the outcome of
judxcmal appeal) from the effective date of this deczs;on forward
are subject to refund based on ratemaking adjustments as a result
of the final disp smtlon of the 1ssue oz-whether some’ oxr all of
Pacific’s enhanced serv;ces-should be accounted for above or below.
the line. ‘

5. Pacific shall not disconnect any'regulatedAservices
solely for npnpayment of enhanced services charges. Pacific shall
notify customers. receiving: bills for enhanced services of this rule
when customers receive the first . such b111 ‘and at least each 6
months theyeafter- As - 1t d;d foxr its other approved enhanced
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serv;ces, Pacific shall coordinate this not;ce with the////

Commission’s Public Advisor. g///
6. Any terms and conditions governing acceg,‘to and the use
of regulated billing services by Pacific’s enhanced services

operations shall be considered as interim pend"% a review of
billing services issues by the CONELSSlon.ré//xn

7. Any end-user complaints about s%’ ice qualmty or billing
matters which are received by Pac;f;c's‘?nhanced services
operations or Pacific’s regulated busipess offices shall be
recorded as to number and nature anﬁ/reported to. CACD wmthxn 45

days of the close of the month in w xch the compla;nts are
received.

8. Any existing consumer nd‘competitive‘safeguards.shall be
considered to be interim. Th commission will consider applying
add;t;onal or complementary safeguards in its final decision on the.
applzcation or in the resolntzon of: 1ts upcomzng b;ll;ng
proceed;ng. ‘

9. 1In all instan ﬁes where tariffed services are available,
ps

Pacific’s enhanced sery ces'operationsfsnall pay tariffed rates for
the use of such services. .

10. Pacific shall not provide billing name and address to any
enhanced services ﬁrovxder for purposes of this- ;nterxm author;ty.
1l. Paci!i//shall only provide end user bxlllngsrthrough

existing 976 and/ 900 tariffs.

12. Intelizcall, Inc.’s motlon for leave to-xntervene is
granted; ‘ _
‘13 Pac;flc shall not install equxpment that has VSF

capabllzty n any Pac;fzc pay phone instrument pending further
d;rection/trom the COmm;ssaon.vnf,
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l4. In the future, the COﬂElSSlon may rev;se or modif;,any or.

all aspects of Pacific’s. 1nter1m author;zat;on to bill for nhanced
servicgs, '

This order is ettectxve today;
Dated L ‘, at San Franc;sco, Caalfornla.
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