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BEFORE THE PUBLIC O~ILITIES· COMMlSStON OF THE STATE OF CALIFORNIA 

In the Matter of the Investi~ation ), 
for the purposes of considerlnq ). Case. 5437, OSH 32~ 
and determining minimum rates for 'J " (Filed April l7, 1985.) 
transportation of sand, rock, ) .. Case ,54'37,. OSH 32~ 
gravel and related items in bulk,. J' (Filed October 1,. 1984) 
in d1ll1lp truck equipment ~etween /') Case 5437, Pet. 329. 
points in California as provided in ) (Filed, June 6, 1985) 
Minimum Rate Tariff 7-A and the ) 
revisions or reissues, ,thereof. 10'\, ) 

)' 
----------------------------------) 

And Related Matters. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------------, 

Case 9819, OSH 7~ 
Case 9820, OSH 25-. 

(Filed April l7, 19'8S) 
Case 9819, OSH 760-
case, 9820" OSH 27" 
(Filed May 1, 1985·) 
Case 9829-,. Pet .. 79· 
Case 9820, Pet .. 29' 
Case 5432', Pet. 1060 • 

(Filed June G, 198$) 

ORPER MODIFXING DE~ISION 89"'04-086 
AND PEHX1NG REHEARING I 

California Dump Truck Owners Association and california 
carriers Association (CD'I'OAjCCA) and California Trucking 
Association (CTA) ha~e filed applications for rehearing of 0.89-
04-086 (the Decision), in which the Commission adopted deviation 
procedures, for dump truck carriers. In D .. 89-07-065, we stayed 
these new deviation procedures, to ,preserve the status quo, 
pending Commission action on COTOA/CCA's application for 
rehearing. Having considered the applications for rehearing, we 
will now modify the Decision, deny rehearing, and- lift the stay .. 

eTA attached an aftidavit to, its application for 
rehearing. However, it is generally inappropriate to attach an 
affidavit or declaration to- an application for rehearing,; an 
application for rehearing is not a proper means for introducing 
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new evidence into· the record. Since, CTA's affidavit does not 
particularly try to· introduce any new facts, but mostly just 
makes legal arguments, we have treated the affidavit a~ if it 
were a brief. 

COTOA/CCA objects that the adopted procedures do not 
permit protests relying on allegations of Hprice fixing~ ••• 
restraint of trade, (orJ the creation of a monopoly in a certain 
territory" or on allegations "that subhaulers are being forced to 
work at a significant loss." However, there is something 
implausible about the kinds of protests that CO'rOAICCA wishes to· 
file. First, as pointed out in our modified decision, 
subhaulers, like other dump truck carriers, cannot be forced to 
accept money-losing hauls and arc free to reject deviated-rate 
hauls that do not pay enouqh.. (Moreover, our adopted procedures 
contain provisions that protect subhaulers, such as their 
division of revenue requirements and the '''SO%'' rule.) Second, 
CDTOA/CCA does not explain how the adopted procedures will lead 
to "price fixing'" or other anti-competitive results. To- the 
contrary, because the adopted deviation procedures allow a 
greater degree of pricing flexibility, and therefore a greater 
deqree of competition, we believe these deviations are unlikely 
to- cause such anti-competitive effects. We believe it more 
likely that competitors would use such protests to delay 
requested deviations and inhioit competition. We therefore 
conclude that it is more rcasonaolc to allow deviated rates that 
meet our adopted guidelines to go into effect than to allow 
competitors to delay requested deviations just by filing protests 
making allegations of anti-competitive oehavior.. A would-be 
protestant who genuinely believes that there is an anti
competitive problem can still file a complaint and obtain 
Commission review of its qrievance. 

In its application for rehearing CDTOA/CCA says it 
expects Hthat virtually every contractor in the State will insist 
ona simplified deviated rate when these deviation procedures 

• become effective." Subsequent events have. failed to- confirm 
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COTOA/CCA'S expectations. The Decision was issued at the end of 
April, ana the new aeviation procedures became effective on July 
first. However, despite this considerable lead time in which 
carriers could have been preparing deviation applications, 
carriers filed only tWQ Simplified Oeviatio? applications during 
the more than half month period from July 1 until the new 
procedures were stayed :by 0.89-07-065·. 

We have carefully considered each of the issues and 
arguments raised in the applications for rehearing and are ot the 

opinion that SUfficient grounds for granting rehearin9 ~ve not 
:been shown. We are, however, of the view that the Decision 
should be modified in several respects. More particularly, we 
wish to take this opportunity to· better explain why we have 
adopted these deviation procedures. and to make some fine-tuning 
changes in the procedures themselves. 
~clysion of Law 

1. It is more reasonable to allow deviated rates that meet 
our adopted guidelines to· go into effect than to· allow 
competitors to· delay requested deviations just by filing protests 
makin9 alle9ations of anti-competitive :behavior .. 

Therefore, good cause appearin9, 
IT IS ORDERED that 0 .. 89-04-085 is· modified as tollows: 

1. 0.89-04-085 is replaced by Modified 0 .. 89-04-086, 
Attaohment 1 hereto. More specifically, Pages 1 through 38 are 
replaced by Revised Pages 1 through 47 and Appendices A, A-l, B-, 
C,. and 0 are replaced by Revised Appendices A, A-l, B, C, and o. 
Supplement 29 to Minimum Rate Tariff 7-A is unchanged. 
Attachment 1 hereto is a complete version of the Modified 0.89-

04-086. 
IT' IS· FO'R'l'HER ORDERED that: 

2. Rehearing o~ 0.8·9-04-086 as modified herein is denied. 
3. The stay ordered by 0 .. 89-07-06$ is hereby lifted. 
4. For applications tha.t were tiled prior. to the stay, 

Staff shall ,.in computing time periods under the new Cleviat10n 
procedures, include.the time from the date of tiling until the 
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date of the stay, and exclude the time Quring which the stay was 
in effect. 

s. The Executive Director shall serve a copy of this I 
decision on each subscriber to MRTs .7-A, 17-A, and 20.: . 

This. ord.er is effective today. 
Datea SEP 2 7 '19A9 , at San Francisco, California. 

G. MI'I'CHELL WILK 
President 

STANLEY W. HO'LETT 
JOHN B.. OHANIAN 
PMlUCIA M. ECKERT 

commissioners 

Commissioner Frederick R. Dud.a~ 
bein~neeessarily absent~ did 
not· part:i.eipate •. 

'~ '-"' . "; I, 
I". ," ... " ,,~ . .r ,. . 

,'- ... /~"': - _ .... :..-
I CE~IFX "1HAr' THlS-:"PEC1SrON 
WAS;..~PPRCVEO . BY': ih~ ABOVE 

" '. 'f44 
~.. ...' .. ,' , "....' ,,' . MCO::~ .. :SS~~~,ER~S ~,2AY' .. ' 

WESLEY FRANKLlN~ Acting Executive Director 
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0.89-04-086 as modified by Decision 89 09 1.04 
~ ........ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE ST~~~ OF CALIFORNIA 

In the Matter of the Investi~ation 
for the purposes of considerlng 
and determining minimum rates for 
transportation of sand, rock,. 
gravel and related items in bulk, 
in dump truck equipment between 
points in California as· provided in 
Minimum Rate Tariff 7-A and the 
revisions or. reissues. thereof. 

------------------------------, 

And Related Matters. 

) , 
) .. ·~ase 5437, OSH 325 
) (Filed April 17, 1985) 
) Case 5437, OSH 323 
) (Filed October 1, 1984) 
) CaseS437" pet .. 329 
) (Filed :June 6, 1985-) 
) 
) , 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case 9819, OSH 7 S
Case 9820, OSH 25 

(Filed. April 17, 1985-) 
Case 9819, OSH 76 
Case 9820, OSH 27 
(Filed' May 1, 198$) 
Case 9819" Pet. 79 
Case 9820', Pet. 29 
case 5432, Pet. 1060 

(Filed June 6, 1985) 

-------------------------------, 
(For appearances see Decisions 86-08-030 and 8-7-05-036.) 

This consolidated proceeding is being conducted for the 
purpose of considering methods and procedures through which 
effective dump truck minimum rate policy can be established, 
administered, and tested~ in practice .. 

This decision will consider two related matters in this 
proceeding: the proposed interim rate increase for dump truck 
minimum rates, and the proposals for expedited procedures for 
securing authority to, deviate from established minimum rates· for 
the dump truck transportation~ We have consolidated' these matters 
for decision because they represent a unified solution to· the 
problems now tacedby the industry and its, consumers. The rate 
increase- will address the concerns of many carriers regarding the 
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adequacy of the minimum rates while we complete our task of 
updating those rates. , An improved deviation process will address 
the concerns, of some carriers. and many shippers-regarding the need 
to meet competitive market conditions and to permit deviations t~ 
~e granted expeditiously. 

On March 9, 1988, California Dump Truck Owners 
Association/california Carriers Association (COTOA/CCA) tiled its 
Motion For An Interim Decision Granting Rate Increases In Tbe Dump 
TruCk Minimum Rate Tariffs To Reflect The Increased Cost Of Doing 
Business (the motion). 
Bac;kgrQJ,Uld 

By Decision (0.) 86-08-030 dated August 6·, 1986, we 
adopted cost methooologies for cost gathering and ratemaking 
purposes, except for those commodities described in Items 40, SO, 
ano 6·0 of Minimum Rate Tariff (MR1') 7-A. The adopted :methodologies 
are to :be used, in other words,. in connection with cost gathering 
and ratemaking of construction relateo cOIlU'llodities named in Item 30 

of MRT 7-A, for which rates are named in MRTs 7-A, 17-A, and 20. 

(MRT 7-A names statewide hourly and distance rates, as well as 
certain zone rates; MRT 17-A names zone rates in southern 
California; and MRT' 20 names zone rates and certain distance rates 
in the San Francisco Bay Area.) 

By its motion CDTOA/CCA sought 5% interim increases in 
all hourly, distance,. and zone rates in MRT 7-A, and in all zone 
and distance rates in MRTs 17-A and 20. ~bey later amended their 
motion and now request increases only in tbose rates in the three 
MRTs whicb apply to the transportation ot construction, related· 
coltllt\odities described in Item 30 o!MR1' 7-A .. 
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Protests to the proposed increases were filed by Y~a 
Trucking, Inc. (Y~a), by Californians For Safe & competitive Dump 
Truck Transportation/Syar Industries, Inc~ (CSCDT'l'ISyar), and by 

the Commission's Transportation Division staff (statf)~ EVidence 
on the proposed increases was heard before Administrative Law Judge 
(AIJ) John Lemke in San Francisco on July 6'1 1988 after which the 
matter was s~mitted. 

The petitioners assert generally as follows in their 
written motion:-

1. The commiss,ion is statutorily obliged to keep its minimum 
rate program current. In Minimum Rate Tariff No. Z (196S) 6S CPUC 
167, 172, the Commission stated, in discussing its duty to requlate 
the rates of dump truck carriers, "It is ineuxnbent upon the 
commission, therefore, to keep its minimum rate program responsive 
to current transportation conditions~" The current rates are not 
respon~ive to current transportation conditions; some upward 
adjustment is needed to, offset increased costs of doing business. 

2. Current rates, result in a large number of carriers 
providing dump· truck transportation at unprofitable levels .. 

While under current ratemaking methodology rates are 
designed to return an 8% profit" the results of a survey show that 
a large majority of carriers are operating at break-even or 
unprofitable levels (Exhibits 78 and 79). For example, in 12 Bay 
Area counties, 32.6% of the carriers report profitable operations, 
17.4% report break-even operations, and 46.3% report unprOfitable 
operations. 5·6% of carriers in southern California and 63.2% of 
carriers in the remainder of the state are operating at the break
even point, or are losing money in performing dump" truck 'services. 

3. Exhibits of record are the principal source of evidence 
relied upon for the requested increases. Exhibits 54, 5S, 56, and 
5,7, Revised Exhibits 59 , 83, 84,. and 92,. and relate~ testimony, 
provide this evidence. 0.86-08-030 adol?ted,cost methodoloqies to. 
be used in OSH 325- for cost gathering and ratemaking purposes tor, 
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construction related commodities. The statf has used these 
methodologies in gathering costs contained in some of the above
mentioned exhibits,. While the staff has designated its cost data 
as "preliminary'" c;1ata, penc;1ing' the results of the en bane hearing'S 
conCiucted by the Commission regarding the regulatory policies to· be 
pursued in connection with the trucking industry, nevertheless, the 
evidence contained in these exhibits is the best and most current 
evidence of dump truck carrier costs available. Further, no· other 
oost evidenoe is contemplated for presentation and no· new studies 
are in progress. Therefore" the Commission should use this most 
current intormation as the basis tor maintaining rates in the three 
MRTs at currently reasonable levels. 

4. Exhibits 83 and 84 demonstrate the neeQ. for and justify 
the soug'ht increases. 
dump truck rates have 
Petitions 328, et al~ 
based on a comparison 
Exhibits 83 anQ. 84. 

Exoept for a 1986 inorease of less than 3%, 
not been increased since the decision in 
in Case (C.) 5437. Increases are warranted 
of Petition 328 costs with those contained in 

Indicated increases rang'e from 6% to 34% in 
connection with hourly rates named in MRT 7-A, even before the 
introQ.uction of Exhibit 92, which corrected historical vehicle 
costs by inoreasing' the cost ot a 2-axle tractor by approximately 
$4,000. Exhibit data pertaining to MRTs l7-A and 20 also indicate 
the need tor larg'er increases than the proposed 5%. 

CDTOA/CCA originally be;ieved the labor cost data 
contained in revised Exhibits 59 and 60 to· be adequate and . 
representative for use in establishing labor cost levels to premise 
interim adjustments in the rates in MRTs 7-A, 17-A, and 20. 
(However, during the hearing on July 6 their witness, James 
Martens, stated that in preparing Exhibit 94" which is an update of 
earlier cost presentations,. the labor cost from Petition 328 is 
being used because of the, uncertainty surrounding Exhibits. 59 and 
60, due to the appeal by the Center For Public Interest Law from a 
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ruling of the ALJ denying its motion to exclude data ~ased on a 
la~or cost survey conducted ~y the staff.) 

CDTOA/CCA assert that it is in the area of fixed costs, 
i.e., vehicle,. tax and license, and insurance that the greatest 
increases have occurrecl. For example, vehicle historical costs are 
up ~y 40% due to the inclusion in Exhi~it 9'2' of the costs of 1985-, 

1986" and 1987 vehicles. In 198:6· dump truck carriers received an 
increase of ~etween 2% and 3% to' recover increased costs of 
insurance premiums; :but the increase was :based on a premium of 
approximately $6,0'00, while current premiums- average $9,873. 

With respect to running costs, Which include costs for 
fuel, oil, tiro, and repair and maintenance expenses, CDTOA/CCA are 
willing to accept the staff developed figure of lO.8 cents per 
mile, shown in Exhi:bit 54, except that they :believe the fuel cost 
to :be used should be the most current price developed from the 52l 

Report. 
The petitioners state that Exhi~it 92, containing updated 

vehicle historical costs, is- the most current and accurate 
information for the determination of fixed costs, including 
calculations for investment, depreciation, taxes and licenses, and 
insurance. They urge the use of Exhibit 92 information for 
purposes of this motion. 

The motion was filed March 9, 1988· and was served on all 
parties, of record. On May 20, 1988, the AIJ issued a ruling to all 
appearances in this consolidated proceeding stating that hearings 
on the motion would Joe conducted in San Francisco, during the week 
of July 5. In addition to the protests- filed :by YUba, CSCD'rr/Syar, 
and the staff, the increases were opposed :by the Associated General 
contractors of California and ~y California Asphalt Pavement 
Association. The motion was supported :by' california Trucking 
Association. 

In justification of its motion, CDTOA/CCA state that 
there is precedent for this method of seeking rate adjustments 
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found in the Commission's rerequlation proceeding involving used 
household goods (C.5330, OSH 100). There, in circ:umstances very 
similar to those occurring in this proceeding, a need for rate 
increases was indicated. The carrier association requested interim 
increases- of 10% and 15.%, while the staff recommended increases. of 
5% and 10%. In 0.8·6-04-062' the Commission found that increases. in 
operating costs,. including insurance premiums, historical vehicle 
costs, etc. had increased to· the extent that increases in rates 
were necessary to provide just and reasonable rates. for the 
transportation of used household goods until a complete record 
could be developed. 

CSCDTT/Syar in their protest assert that the motion is 
beyond the scope of issues contemplated by this proceeding, since 
OSH 325 was issued for the purpose of considering mothods and 
procedures through which more effective dump truck minimum rate 
policy could be established and tested in practice. Further, these 
protestants maintain that Petition 329, et al. of the Ad Hoe 
committee in this consolidated proceeding was to· consider issues 
such as tariff simplification, cost and rate gathering 
methodologies, deviation procedures., etc.; that nothing in the OSH 
or petitions suggests that a rate increase request should be 
considered in this proceeding_ These protestants also argue that 
the proposed rate increases are based upon unreliable, outdated, 
and misleading cost information, would be premature, are based on 
speculative, unsupported hearsay evidence, and would have a 
substantial adverse impact upon their interests. They requested 
that the motion be dismissed, or, alternatively, be set for 
hearing-

Yuba also insists that the increases are beyond the scope 
of OSH 325, and that a rate increase is inappropriate at this. time 
since the cost gathering.methodoloqies are the subject of petitions 
for modification. Yuba also- maintains, inter alia,. that the cost 
evidence admitted thus far is preliminary, not.final; further, that 
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the request for increases violates, the commission's Rules ot 
Practice and Procedure since no rule allows a motion tor a rate 
increase .. 

Staff emphasizes that its labor cost survey bAs been 
performed for the limited purpose o·f establishing territorial 
boundaries, and not for ratemaking purposes. stat! notes that 
while rates have been increased by only 2%-3% over the last three 
years, increases in excess of 25%. have been ordered in the three 
MRTs naming rates for transportation performed in dump trucX 
equipment since 1979'.. Staff contends that since the petitioners 
have not established an emergency need for an interim decision 
granting an increase, and have received rate increases in excess of 
25% since 1979, the motion should be denied ... 

The ALJ informed the parties that he would take official 
notice of recent information relating to operating ratios contained 
in the annual reports o,t dump, truck carriers. 

During the evidentiary hearing conducted on July 6, 1988, 

the witness for COTOA/CCA,.. James Martens, sponsored Exhibit 94, an 
update of costs in all categories necessary to. calculate increases 
in total costs tor transportation performed under MRT 7-A. Similar 
cost developments are contained in Exhibits 9S~ and 96, which 
contain costs for transportation performed under ~s 17-A and 20,. 
respectively .. 

In Exhibit 94 Martens has used revenue hours adopted in 
D.86-08-030 for developing equipment fixed co~ts, whieh represents 
a reduction of 100 hours per year for all vehicles trom the annual 
use hours formerly usee. The historical vehicle costs were taken 
from Exhibit 92, developed by the staff,. which inclUdes eosts 
through 1987... Running costs are those contained in EXhibit 55· in 
this proceeding. 

Martens calculated total costs at 100 operating ratio 
(O .. R •. , for the various' regions. described 'in MRT' 7-A/ anc! compared 
those costs with those premising the increases ordered in the 
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Petition 328 proceeding~ The comparisons shown in Exhibit 94 
indicate that costs at lOO O.R. have increased as follows: 

s~ F. Bay Area Region - 6.4% to· l7.3% 
Northern Region - 8 .. 4% to 22<.3% 
southern Region - S~7%to 17.6% 
San Diego· Region - &.7% to l6.2% 

Increases in hourly' rates in MRT 7-A ~ased upon the same cost 
developments but calculated at O.R. 92 would range from· &.90% to 
19.9% in the Northern Region, and 3.5% t~ l8.4% in the SOuthern 
Region. 

costs developed tor transportation pertormed under ~ 
l7-A by the petitioners using the same methodology employed in the 
development ot those for MRT 7-A indicate increases are warranted 
in rates for the transportation ot rock~ sand and gravel for sample 
hauls of 5, 2'5, and 50 miles rang'ing' from 11.9% to 16·.0%:- for the 
transportation of asphaltic concrete increases rang'c from l7.8% to· 
18.2%.; and for asphalt the increases amount to about 8.7%. For the 
hauling under MRT 20 increases. so measured range from 16.2% to 
20.3%. 

Increases in the historical cost for 2-axle and. 3-axle 
units have sig'nificantly exceeded those for 5--axle units:- hence, 
costs developed for the 2-axle and 3-axle units are substantially 
higher than those developed tor 5-axle units. 

Martens testified that information set forth in other 
exhi~its shows that the industry appears to- be losing' money. He 
was referring to the petitioners' analysis contained in Exhibit 79, 
which contains information derived trom the demographic survey. 

Martens. testified that the Commission will soon consi4er 
adoption of a streamlined deviation procedure;,: that if such 
procedure is adopted, the rates to· be deviated from should be as 
current as possible,. .from the standpoint of being. cost based. He 
also· asserted that within' the CD.TOA membership- are the largest and 
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smallest fleet owners of dump trucks in the state~ and the vast 
majority of the membership is losing money. 

Martens stated that while there have '1:>een decreases in 
la'1:>or expense, as well as in the cost of maintenance and repairs, 
the fixed costs underlying the rate structure, i.e., vehicle 
historical and depreciation costs, as well as insurance premiums 
have risen so· greatly that rate relief is required. He conceded 
that if la~or costs were to be reduced from the Petition 3Z8 level, 
the result would be to· offset some of the increases in fixed costs. 
He further commented that, based upon the lal:>or cost survey 
performed ~y the staff (revised Exhi'1:>its S9 and 60). labor costs in 
the Northern California Region have increased a little over the 
levels used in Petition 328, while they have decreased slightly in 
southern California and decreased about $5· per hour in the counties 
in the San Francisco· Bay Area. However, he emphasized that in 
Peti tion 3·28 COTOA proposed a sUbstantially lesser increase than 
the labor faetor indieated tor the Bay Area. Martens· maintained 
nWe don't think that a 5% increase today is going to· be greater 
than the total cost when it's all put together six months down the 
road." 

In summary, petitioners used the labor COElt from p~tition 
328 for purposes of their motion. All other expenses are those 
developed thus. far by the staff, which in turn are based upon the 
methodologies adopted pursuant to D.86-08-030- in this proceeding. 
The Petition 328 labor cost levels. were those measured early in 
1985. 

Discu#iEs.io» 
Many of the rates calculated by COTOA/CCA indicate that 

increases well into· double digits are warranted,. based upon the 
cost methodology employed by the staff as well as petitioners. 
Except for increases of 2.2% to 3.0% ordered in Apr~l 1987 to 
offset increased insurance premiums,.. the rates. c.ontained in the 
three involved MRTs have not been increased since November 1985-. 
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At that time rates in MR~ 7-A were increased by varying amounts 
ranging from 2% to 4% for hourly rates named in Item 390. Other 
rates in MR'l' 7-A were increased by 4 percentage points, which 
constituted increases close to 3% because the rates were then 
already subject to surcharges of about 25% in many cases. 
Increases inMRTs 17-A and 20 were increased by varying amounts 
ranging from 2-1/2 to s. percentage points, which also. represented 
lesser percentage increases because of the already applicable large 
surcharge levels. 

~he request of 5% is conservative, in that it is based 
upon 1985 fuel costs of 86 cents per gallon. ~he fuel cost 
measured by the staff in the most recent 521 Report is 
approximately 94 cents. We are committed t~ maintaining mintmum 
rates at compensatory levels while this proceeding is in progress. 
The cost data utilized by the petitioners is the most current 
information available. We are now three years into this 
investigation, and while there has been much progress in the way of 
formulating cost %nethodologies, and many new rules have been 
adopted, there is no· definite end to the proceeding in sight at 
this time. As the ass.igned A.L:1 was preparing his. proposed 
decision, hearings were scheduled for the receipt of evidence on 
expedited deviation procedures. The petitionors argue that if we 
are to adopt such procedures immediately, prior to· completion of 
the entire OSH 325 proceeaing r it,would be appropriate that rate~ 
subject to deviation procedures be as current as possible. 

The demographic study relied on by the petitioners 
contains information which appears to· eorro~orate the costs 
contained in COTOA/CCA's Exhibit 94. Question $.9 of the 
information request used in the demographic study is:: "After 
paying all expenses of operation (including a reasonable salary for 

. ' ' 

the owner), is your present·dwnp truck business very' profit4ble 
( ), profitable ( ), breaX-even ( ), or unprofitable ( ) .1" ~he 
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information requests were sent out in October 1987 to dump truck 
carriers earninq $25,.000 or more under the dump truck :Mra's.. It 
shows that in the CD'rOA/CCA proposed Central Coastal ~erritory, of 
592 dump truc:k carriers 46 .. 3% reported unprofitable operations, 
17.40% were at break-even, 31 .. 42% were profitable and 1~18% were 
very profitable. In the Southern Territory'/, of 1,270 carriers 
44.80% reported unprofitable operations, 12.13·% reported break-even 
operations, 38.74% reported profitable operatio~s and 2 .. 05% 
reported very profitable operations. Of 535· carriers in the 
Northern Territory, 48.60% reported unprofitable operations, 14.58% 
reported break-even operations, 3·2.34% reported profitable 
operations,. and 1.31%· reported very profitable operations. On a 
statewide basis, 6l .. 3% of the carriers either make no profit or are 
unprofitable, with 46.6% reportinq that they are unprofitable .. 

Exhibit 79 also contains information concerning hours 
worked during the years 1984,. 198.5-, and 198:6. Based upon this 
data, the number of hours worked in Central Coastal Territory in 
those years were , respectively, 1, 5·9 s., 1,_58-5 and: 1,613; in Southern 
territory, 1,5·67, 1,.6·30 and 1,684; and in Northern Territory, 
1,610, 1,6·14, and 1,614 for the three years.. the data tends. to 
show that while the amount of work for the industry increased or at 
least held constant, nevertheless·, based upon the results of the 
prOfitability question d.iscussed. supra,- as well as. the data 
contained in Exhi:b·it 94, the industry as a whole has not been able 
to· earn the traditional profit of approximately 8% which has been 
deemed by the Commission to be appropriate for this particular 
segment of the transportation industry. 

The operating ratio information which the ALJ informed 
the parties he would take official notice of is stated below.. It 
is a weighted average o·f 37 representative carriers whc> have been 
inc:lud.ed in similar analyses in other proceedings involving 
requests for rate increases,. e .. g.,. C.5437, Petitions 314 and 321. 
In those. eases, the operating results of 60 carriers were analyzed. 
The annual reports for 1987 for' all 60 of those same carriers are 
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not available in our Auditing and Compliance Branch. 'l'he 
representative data indicate a weighted average cost-rate 
relationship of 97.8%, before allowances for interest and income 
tax' expenses .. 
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.' 1987 

ANNUAL REPORTS 

OF 
DUMP TRUCK CARRIERS 

~----------~--~----~~-~---~~---~~---------------~----~----~---~---~-----

ILinel 
No. Carrier Revenue Expense I Weighted I 

O.R .. % 

---------~---------~-----~-------------~~--~--~---~------~-~--~---~---~~ 
(1) 

1 ASTA CONSTRUCTION CO. 
2 BAILEY, WAYNE TRUCKING, INC. 
3 BARNARD TRUCKING SERVICE, INC. 
4 BRINK & MARINI, INC. 
5 BYERS, A.. C .. 
6 CERINI TRUCKING 
7 0 & K TRUCKING 
8 DALTON TRUCKING, INC. 
9 DINEEN TRUCKING, INC. 

10 DISPATCH TRUCKING 
II FLETCHER, K.A. INC. 
12 HANNAH TRUCKING SERVICE, INC. 
13 HARKRADER, ROBERT TRUCl<ING 
l4 HARRISON-N.ICHOLS COMPANY, LTD. 
15 HARRISON TRUCKING, INC .. 
16 HARTWICK & HAND. INC. 

(2) 

$ 1,58:0,,372 $ 
1,105,76.8 
2,202,82'4 

935,148 
4,958-,367 
2,192,674 

783,820 
13,485·,799 
1,504,070' 
4 ,.9l9 ,009 
:2, 192', 407 
2,17$,524 
1,.594,.957 
5·, 583,.4l5. 
4,439,573 

l7 HILDEBRAND & SONS TRUCKING, INC. 
18 INGLETT EQUIPMEN'I"~ INC. 

3,081,347 
4,.890,3l3 
2",055.,529 

19 JOHNSON BROS. TRUCKING,. INC .. 
20' KISHIDA, GEORGE INC. 
21 LINDEMAN BROS., INC .. 
22 MARTENS·, HENRY E.. TRANSPORT 
23 MORE TRUCK LINES 
24 NICHOLLS TRUCKING, INC. 
25 NORDIC TRUCKING, INC. 
26 R & B & SONS, INC .. 
27 RICHMOND, LINK & SONS, INC. 
28 ROAOWAY CONSTRUCTION CO .. , INC. 
29 ROGERS TRUCKS & EQUIPMENT, INC. 
30 SALAMONI, BEN TRKG-.. SER .. ,. INC. 
31 SAND TRANSPORTATION SER .. , INC" 
32 SKOFF TRUCKING 
33 TOUCHATT' TRUCKING 
34 TRI-COUNTY TRUCK CO·. 
35 VAN METRE,. C •. H. & SON 
36 WALTER,. R. 0.. TRUCKING, INC. 
37 w'.S .. P'" TRUCKING, INC. 

3,167,275 
3,960,724 
5·,47S,73·0 
5,309,568 
2,547,.845· 
l, 364 ,.603 
2,817,373 
3,2'09',605-
8,515,98-4 
7,828,732 
9,.7·09,.86·l 
3,798,185 
2,76-3,050 
1, .. 76·3,449 . 
6,757,.481 

13, 193:, 2l5-
327,560 
314,456 

3,55-3,705 

(3) 

1,358,68·6. 
945-,675 

2,163,919 
800,959 

4,83·0,614 
l,951,9S2 

843,941 
12,919,09'1 
1,423,330 
4,76$,5·36 
2,.20$,787 
2,024,.772-
1 ,.414 ,.403 
$,477,547 
4, $12,643 
3 , 186-, 82-9 
4,8-68·,.028 
1,958,065-
3,218,101 
3,821,,639 
$,362,9$05-
5,011~6$2 
2,507,462 
l,39l,936 
2,690,5·31 
3,.239,497 
8-,353-,854 
7,371,608 
9,.416,486-
3·,954 ,578 
2, .. 745·,800 
1,.74$,.753· 
6-,.702,.166-

13,006·,996· 
326,.46.1 
294.,.127 

3,765·,935 

(4) 
(3)/(2)3 
x 100 

86 .. 0 % 
85.$ % 
98 .. 2 % 
8$.7 % 
97.4 % 
89.0 % 

107.7 % 
95 .. 8 % 
94.& % 
96·.9 % 

100 .. 6- % 
93 .. 1 % 
88.7 % 
98.1 % 

101.6 % 
103 .. 4 % 
99.$ % 
95 .. 3 % 

101.6 % 
96,,5- % 
97.9 % 
94.4 % 
98 .. 4 % 

102.0 % 
95.5, % 

100 .. 9 % 
98 .. 1 % 
94 .. 2 % 
97.0 % 

104 .. 1 % 
99 .. 4 % 
99.0 % 
99' .. 2 % 
98:.6 % 
99 .. 7 % 
93.5 % 
10~ .. 0 % 

• TOTAL 
--~---~-~-~ ~---~-~---~ 

5143,373,177 $140,.274,983 97.8 % 
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We have never considered the development of costs and 
rates for any segment of the trueking industry to be an exact 
science. In order to· formulate rates which are reasonable for 
every carrier operating under a particular minimum rate tariff, 
many judgment deeisions must be made. In this subproceeding we 
have four separate pieces of information which tend to support the 
petitioners' rate proposal, at least in part... These are (1) their 
Exhil:lit 94, which relies upon the 1985 labor cost factor combined 
with eurrent staff measured equipment costs, and would justify an 
inerease of 5% in all rates, even when using the old fuel cost of 
87 cents per gallon; (2) the operating ratio data based upon the 
results of operations of 37 representative dump truck carriers 
during 1987; (3) the demographic data presented by COTOA/CCA in 
their Exhibit 79; and (4) the labor cost information contained in 
Revised Exhibit 59~ This last data, staff insists, should not be 
used for ratemaking purposes. It was not gathered for that 
purpose; rather, staff intends to use these costs in its 
recommendation concerning the establishment of territorial 
descriptions.. Neither is COTOA/CCA using Exhibit S9 in its 
cost/rate development.. However, tor purposes of this request we 
may exercise our ratemaking judgment by considering the data in 
Exhibit 59 for the sole purpose of ensuring that. the Petition 328 
labor costs used by the petitioners in assembling their total 
costs, are "in the ballpark'" with respect to· currently' experienced 
lal:lor costs .. 

Revised Exhibit 59 shows that 1987 labor costs paid in 
the various counties are both over and under the Petition 328 
levels. Similarly,. the Petition 328 cost levels are averages of 
labor costs experienced in various counties. In thecireumstances 
it is reasonable to use Petition 328 labor cost levels for interim 
rate offsetting purposes., With respect to· equipment fixed and. 
running, insurance, gross revenue,and: indirect, expenses, the costs 
contained in the staff exhibits may also· be used for interim' 
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ratemaking. If we were to. grant the metion as prepesed and 
amended, there weuld likely be sutficient cushien in the 
censervative total cest development of petitio.ners so. that no such 
rate increase weuld be more than justified because o.f reduced labor 
cest measured in seme co.unties as shown in Revised Exhibit 59. 

"this is partly because of the use by the petitio.ners o.t the fuel 
co.st o.f 86 cents, rather than the later 94 cents cost level 
contained in the last 521 Fuel Repo.rt. Hewever, fer the sake ot 
those instances where such reduced laber cests may result in lower 
to.tal co.sts than might be otfset by the other cost increases, we 
will feel more comfortable, acting on this interim request, in 
granting an increase of 4 percentage peints. rather than the full 
amount requested. This will result in a theoretical industrywide 
cost-rate relationship of appreximately 94%, based upon the 1987 
operating results of the 37 representative carriers shown abo.ve. 

We will place the industry en netice that when rates are 
ultimately develeped for efficient dump truck carriers the 
ColtU'l\issio.n may decide to base such rates on cests ether than the 
industry average costs traditicnally used tor ratemakinq purposes. 
If so, such rates may be, at least in some instances,. lower than 
industry average cest based rates. 

Protestants object to. the methed of notice ef the request 
for rate increases. Notice of filing of the motion appeared in the 
Commissio.n's Daily Transpcrtaticn Calendar of March 16, 1988. The 
AL.J's ruling cf May 20 ccntained nctice ct the evidentiary hearing 
to be held cn the moticn. All appearances and parties had 
sufficient nctice and cppcrtunity to. prepare respcnses to the 
motio.n and to.· present evidence in o.ppositicn thereto, at the hearinq 
hela en July 6. A similar prcceaure was cbserved in connection 
with an interim increase request in cur proceeaing on used 
heusehcld gocds (C.S3·3.0, eSH 100). In the circumstances,,. we find. 

'I' , 

that the'parties have had ample notice and cpportunity to· cppose 
the increase requests. 
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II. MlNXMOK RATE DEVDTXOH PROCEDORES 

Ba.ckg,round 
Public Otilities (PU) Code § 3666 provides that upon a 

finding by the commission that a proposed rate is reasonable, dump 
truck carriers. may perform transportation at a rate lower than the 
established minimum rate., Resolution TS-682 sets forth the 
procedure for filing deviation requests. It requires generally 
that such rates cover a carrier's fully allocated costs. Initial 
applications are reviewed by the Transportation Division (TO) 
staff and an administrative law ju~ge (Al'.J) prior to their approval 
by the Commission. The time between filing and granting such 
initial requests can take three months or more, depending on how 
complete the 'j ustifieation is when filed·, and on whether public 
hearing is required because of protest~ Applications for renewals 
of deviations are handled much faster under the speeial Deviation 
Docket procedure. 

Deeision (D.) 85-04-095, which initiated Order setting 
Hearing 325-, et al. directed that hearings should be held to 
consider develop·ing a "procedure under which an individual dump 
truck carrier can be readily permitted to charge less than the 
established minimum rate level when actual circumstances warrant 
such action. 'I' 

Six days of public hearing were held during Auqust 1988 
in San Francisco. This phase of the consolidated proceeding was 
submitted upon the filing of briefs November 7, 1988. 
Recommendations were received from TO staff, YUba Trucking (Yuba), 
California.Dump Truck Owners Association/California carrier 
Association (CDTOA/CCA)" and by the Coalition For safe, Sensible 
and Nondiscriminatort Dump Truek Rates (Coalition). Each proposal 
is discussed as follows: 
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TO S1;,aU 
TO staff asserts that dump trucking is characterized by 

abruptly changing seasonal and cyclical patterns peculiar to the 
cons,truction industry. It believes that if carriers had the 
opportunity to establish less-than~inimum rates on the basis of 
their short run marginal (variable) costs, they might be able to 
gain additional business during slow times when their equipment and 
dri vers would nOrlUally remain idle. Also·, 'I'D staff maintains that 
carriers would be able to seek loads for trucks that would 
otherwise be traveling empty to or from a point of pickup or 
delivery. TO staff maintains it has the experience toproeess rate 
filings- of this type; that it deviation requests were reviewed by 
TO staff rather than handled as formal matters, rate deviations 
could become effective more quickly. 

TO staft proposes establishing an expedited two-tier 
deviation procedure that would offer a choice to applicants ot 
making either a full cost or a variable cost showing. Either 
showing would be processed by the TO staff, and would become 
involved in a formal process only if a valid protest were received. 

001 CPst PrO£edure 
This procedure is similar to the eXisting procedure. 

Three major differences are: (1) the applicant will not be 
required to make a showing of special eircumstances; (2) the 
proposed rate, if uncontested, automatically becomes effective 
30 days after notice of the filing is published in the Daily 
Transportation Calendar CDTC); and (3) the Special Deviation Oocket 
procedure now used in connection with renewals will· no lonqer be 
required~ because renewals will also be processed under the 
informal procedure.. Renewal applications- will. be listed: on the Me 
and processed in the same manner as initialapplieations. The full 
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cost procedure will, as at present, require a showing that the 
proposed rate will produce a reasonable profit over the carrier's 
fully allocated costs. 

,:Ya:r;:iable CJJarcrinal) .,Q)st Procedure 
This procedure allows profitable carriers or carriers who 

possess sufficient working capital to, quickly establish rates with 
certain shippers at or above the carrier's variable cost of 
providing the service. There are restrictions on who, can engage ~n 
Variabl~ cost Deviations, and on the length of time (six months) 
such deviations can be in effect without a neW filing by the 
carrier. Variable costs are listed in the TO staff proposal, and 
include the following elements: driVer labor, fuel/oil,. 
maintenance and repair, gross revenue expenses, and HotherH 
variable costs. If an inp~t is used specifically tor the job in 
question, and would not be used or paid for otherwise, the input is 
considered variable under the TD staff proposal • 

Carriers must submit a showing that they are either 
profitable or have sufficient working capital t~ cover any loss 
that could result from us,in9' the variable cost rate.. A ,balance 
sheet and income statement for the most recent year will be 
submitted for analysis. 

The applicant would also furnish a simple cost analysis 
proving that the proposed rate is at least 105% of its variable 
costs, accompanied by a statement under penalty of perjury 
confirming the accuracy of the analysis. The carrier and shipper 
must sign an agreement describing the transportation and proposed 
rate" and statin9 that the shipper has. examined the carrier's cost 
data and accepts it. The shipper commit~ to pay and, the carrier to 
collect any difference between the deviated rate and theminimu:m 
rate if, by formal order,,' the co:nunission determines. that the 

, . 

deviated rate will not cover 105% of the carrier's variable costs 
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incurred in the performanee of the service~ Amounts thus collected 
will be considered undercharges and paid to the Commission as a 
fine by the carrier. 

Su~haulers engaged ~y prime carriers to provide 
transportation under the deviated rate must submit to the prime 
carrier a simple eost ~nalysis. proving that the compensation 
received from the deviated rate is at least 105% of the sUbhauler's 
variable costs incurred under the sUbjeet transportation~ 
SUbhaulers would also ~e required to submit a copy of their most 
recent Internal Revenue service (IRS) Forms 106~, 1120, 1120-A or 
1040,' Schedule C, to, prove that the sUbhauler's overall operations 
are profita~lew New sUbhaulers would submit a balance sheet, 
working capital worksheet and a projected profit and loss 
statement. Subhaulers thus enqaqed must be paid not less than 95% 
of the deviated rate, 75% when they provide tractor (pulling 
service) only • 

Carriers filing variable cost deviations must submit new 
applieations every six months to continue using the rate, i.e. no 
renewal process would be available in connection with variable cost 
filings. 

TO staff recommends that both procedures be adopted, and 
that Resolution TS-682 and Rule 42 series- o'f the Commission's Rules 
of Practice and Procedure be amended as necessary to implement the 
procedures. TD staff has furnished both Full Cost and Variable 
Cost deviation application forms to' be used in connection with its 
proposal. TO staff urges that the procedures be implemented as 
soon as possible, maintaining that downward pricing flexibility is 
needed and should be made available for use by carriers and 
shippers at the earliest possible date .. 
I.\1l:m 

Yuba's proposal,- set forth in i ts- Proposal For A 
Streamlined Rate Deviation Procedure (Exhibit 98:,), has the virtue 
of'simplicity. It recommends that a carrier seekinq to' assess less 
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than an established minimum rate 'be allowed to file an application 
showing (A) the carrier's safety program and overall safety recora, 
(B) its overall financial condition, indicated primarily by the 
information contained in the carrier's current balance sheet, and 
(C) specific information set forth in the application relating to 
the transportation to, be performed, the present and proposed rates, 
etc. The proposed rate 'Would have to be at least 80% of the 
established minimum rate. This is because, Yuba alleges, variable 
costs associated with the dump trucking industry, plus insurance 
costs,. typically are about 80% of total costs.. The breakdown of 
these costs, as contained in Yuba's proposal, is. as. follows: 
Labor, 40%~ Fuel/Oil, lS·.O%r Repairs & Maintenance, 12.5%r 'X'ires, 
0$.0%: Insurance, 07.5%. 

Yuba also- alleges that if its procedure were adopted 
the administrative'lag time and the filing costs now' faced by 
carriers seeking deviations would be materially reduced. Since the 
construction hauling jo~s Yu~a secures each tend to produce less 
than ~100,000 in annual revenues, it believes that a deviation 
procedure that minimizes the costs associated with obtaining 
authority to charge less than minimums is partiCUlarly desirable. 
Such a procedure makes it cost effective tor Yuba and many other 
carriers to participate in reduced rate hauling, in Yuba's opinion. 

Upon finding that the carrier's financial condition and 
safety record are satisfactory ,. a proposed rate that is. no. less 
than 80% of the established minimum rate 'Would be approved under 
Yuba's proposal. 
CD'j'OAIe<;A 

The CDTOA/CCA proposal is set forth in Revised 
Exhibit 100. It consists of a proposed general order (GO) 
governing rate deviation procedures. The proposal contains two, 
procedures. The first is contained in RuleS: of the proposed GO, 
and relates to those situations where du:mp truck carriers desire to 
assess less than established minimum rates on a cost justified 
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~asis. A showing must 'tJe made of circumstances or conditions 
involved. in the subject transportation, not present in usual or 
ordinary circumstances, which allow cost savings. Examples of such 
cond.itions include: 

a. Equipment use factors greater than those 
underlying the minimum rates; 

b. Use of lightweight equipment allowing 
greater than average loads; 

c. Favorable loadinq/unload.ing circumstances; 

d. More fuel-efficient power equip~ent;. 

e. Greater volwne of traffic and. scheduling 
opportunity, resulting in less 
administrative supervision. 

Applications for such red.uctions must show that revenue 
generated from proposed rates is sufficient to contri'tJut~ to a 
carrier's profitability. Applications must also include a 
favorable current California Highway Patrol 'terminal Evaluation 
Report, and a certification that the applicant and sUbhauler~ are 
in compliance with all safety regulations applicable to· their 
operations. Applications meeting specified requirelDents would be 
deemed reasonable and become effective 30 days after calendar 
publication date, unless protested.. Renewals of rate deviations 
would require the saxne revenue and cost data evidence required in 
the initial application. 

The Rule 5 applications would apply to the transportation 
of all commodities transported under rates in Minimum Rate Tariffs, 
(MRTs) 7-A, l7-A, and 20. 

The second CDTOA/CCA proposal is set forth in Rule 6 of 
the proposed GO. It relates to d.eviations for the transportation 
only of construction conunodities, defined as those listed in Item 
30 of MR~ 7-A, Item 60 of MRT 20, and Items 60, 6~, 70, an4 75 of 
MR~ 17-A. This second proposal would apply in connection with the . 
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transportation o·f these cOXlllUodi ties to or trom a construetion 
project. "Construction Project" is defined as follows: 

"A project involving the transportation ot 
construction commodities in bulk in dump truck 
equipment and where the ditterential between 
the established minimum distance or zone rates 
for the involved transportation and the 
proposed less than than the established minimum 
rate for application to distance or zone rated 
shipments will produce projected transportation 
cost savings totaling $10,.000 or %nore for the 
shipper (debtor)." 

CDTOA/CCA's purpose in connection with Rule 6 deviations 
is contained in Rule 6.2, and states in part: 

"The rationale for Rule 6- deviation proeedures 
is a binding transportation eontract between 
the dump truck carrier and the shipper 
(debtor), the payment and performance of whieh 
is guaranteed by the posting of a bond by the 
shipper (debtor). Rule 6 deviations from 
established rates in the dump truck minimum 
rate tariffs are to· be supported by a detailed 
demonstration of performance factors by the 
shipper and/or earrier which are more efficient 
than those which have been used by the 
Commission in establiShing dump truck minimum 
rates for construction commodities .. " 

Several performance factors underlying current dump truck 
minimum rates are listed in Appendix B to the proposed GO. These 
include revenue hours,. loading/unloading times, average loads, 
equipment hours per round trip, etc_ 

Paragraph 0 of Rul~ 6· .. 3 of this proposal requires that at 
the time of filin9 of the application tor use of the less than 
es.tablished minimum rate, a bond must be furnished by the shipper .. 
The bond would guarantee payment to the carrier and any subhaulers 
used in the subj.ect transportation· of the tull minimum rates., 
should the performance factors and efficiency stan4ards set forth 
in the application not be achieved, on average, durinq the 
performance of the transportation. 
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There are a number of restrictions, and more than a few 
procedures which must be followed in connection with the COTOA/CCA 
Rule 6 proposal. For example, Rule & deviations apply only on the 
transportation of construction commodities, to or from construction 
projects. They would not be allowed on th~ transportation of the 
Item 40, 50 or 60 commodities na:med in ~. 7-A, nor on interplant 
hauling. Nor would they be allowed on hourly rate transportation. 
A filing fee of $SOO would be required. Known sUbbaulers must eo
sign the application;. those added to the project later would also 
have to enroll in the deviation process. If carriers,. including 
subhaulers., are not paid promptly in accordance with Item 130 of 
MRT 7-A, the deviation authority would be canceled. Complete 
documentation must be kept for each unit of equipment,. showing the 
computation of productivity factor& and efficiencies, summarized 
daily. This information must be accumulated and summarized in a 
monthly report to the Commission • 

The required bond would not be cancellable until 120 days 
after completion of the construction project transportation, and 
not until the results achieved under the transportation had been 
audited by the Commission's TO staff and found to be consistent 
with the performance factors underlyinqthe authorized rate.. If 
the audit reveals that those performance factors were not attained, 
the carrier would be required to collect all "undercharges" in 
accordance with PU Code § 3800, pay this amount to, the Commission, 
perhaps pay a penalty to the Commission in addition, and be barred 
from performing Rule 6 type deviations for one year. 

The proposed GO contains a provision that the Commission 
would have to assiqn SUfficient personnel to review, analyze, 
monitor and audit Rule 6 deviations, and increase the amount to be 

paid into the Transportation Rate FUnd by dump truckers to pay tor 
this additional re9Ul~tion. Under the proposed GO, protests to 
Rule 6, applications would be Hrequired to meet a high standard of 
merit". The proposed GO then would, permit either the Commission or 
staff,actinq under dele9ated authority, to authorize Rule 6 

deviations. 
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California Trucking Association (etA) indicated its 
support of the CDTOA/CCA proposal for an interim period of two 
years subject to review at the expiration of that period. 
CDTOA/CCA have no objection to adoption of their proposal, 
contained in Revised Exhibit 100, for an interim two-year period. 

C9ali;t:L9n 
The Coalition's proposal is the easiest to state of the 

four proposals.. It reco:m:mends simply that Resolution 'l'S-6S2 be 
modified, by providing that if no protest is tiled to, a sought 
deviation" and neither the commission's 'I'D statf nor an assi9Ded 
AlJ has any objection to, its authorization, the AIi1 shall within 
20 days after expiration, of the protest period prepare a proposed 
decision,. which shall be considered by the Commission at its first 
meeting thereafter. 
Disussion 

For. several decades we have developed and maintained 
minimum rates for the transportation of commodities in dump truck 
equipment.. Costs have been developed based upon industrywide, 
average performance data. While many deviations have been 
authorized for the interplant transportation of dump, truck 
commodities, few have been granted in connection with the 
transportation of rock" sand and gravel when involved in 
construction activity. Resolution 'l'S-~2' has required that 
deviations be based upon favorable circumstances attendant to the 
transportation, such as a return load opportunity. opportunities 
for backhauls are seldom involve~ in construction activity. ~o the 
extent that construction haulers such as Yuba may find it 
infeasi~le to incur the present level of expense associated with 
obtaining authority to charge less than minimums on mueho! their 
traffic because of job size, present procedures further diminish 
deviation opportunities in this area. 

When rail freight transportation was subject to the 
economic jurisdiction of this. Commission,.. prior to: its deregulation 
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by fed.eral decree in 1980 (staqqers Act, PL 96-448), rail rates 
were often available and. could be assessed ~y dump· truckers under 
the provisions of PU Code § 3·663. However, such rail rate 
opportunities are no longer availa~le~ leaving the minimum rates as 
the lowest available rates in most circumstances. Greater downward 
pricing flexibility is required to meet the needs of the industry. 
For example, ¥u'ba's. witness LinQeman testified that flexibility 
would always be needed because of the extreme variability in the 
amount of time required for hauls of under 50 miles to construction 
sites. Because minimum rates are based on average requirements 
they are, always unable to· take account of such variability in 
costs. Furthermore, some hauling now done by proprietary carriers 
may shift to for-hire carriage if greater Qownward pricing 
flexibility is available. 

The COTOA/CCA proposals, supported by CTA, could be 
granted quickly, and they provide a great 'deal of opportunity for 
the introduction of individual carrier operating experience into, 
the industry priCing structure. The CDTOA/CCA Rule S proposal 
would provide an expedited method for achieving authority to 
deviate, based upon a showing similar to the one presently required 
under Resolution TS-6S2, and would allow such cost justified 
requests to become effective 30 days after bei~q calendared, if 
unprotested. However, the CDTOA/CCA Rule 6 proposal, while 
innovative, would impose a number of control and oversight 
requirements which we do not believe are necessary in order to 
inject the downward pricing flexibility desired. The complex and 
paperwork intensive set of recommendations contained in the 
proposed Rule 6, coupled with the iX'l:creased Commission TO staffing 
admitted.ly necessary to examine, monitor and audit such requests 
and the performances realized thereunder, should be undertaken only 
if there were no, other viable method, available tor, adoption .. 

The TD staff's proposals,. in the main, appear to, otter a 
greater degree of pricing flexibility than now exists under present 
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procedures. They do so with a minimum of oversight. staff's Full 
cost Procedure would afford carriers and shippers the expedited 
procedure we have desired. Xt would also allow' carriers the 
opportunity to· assess less than minimum rates based upon individual 
operating experience, thereby achieving the departure from average 
costs and rates which have been the principal targets of critics of 
minimum rate regulation. 

The TO staff's Variable Cost Procedure offers further 
opportunity to carriers in situations described by the TO statf 
witness in his exhibit - those where they might be able to gain 
additional business during slow times when equipment and drivers 
are idle, or to carriers with the ability to achieve further 
savings as when they may he traveling empty to or from a point of 
pickup or delivery. The TO staff proposal provides adequate 
protection for the via~ility of the industry l:>y requiring the 
showing of profital:>ility or working capital adequacy every six 
months in order to initiate and continue variable Cost deviations • 

However, we believe that the TO staff Variable cost 
Procedure would l:>e more reasona~le if amended to· include the cost 
for insurance, as- recommended by Yuba in its proposal. Insurance 
costs have often been treated by cost experts as variable, rather 
than fixed costs ,. as in those, cases where insurance is paid as a 
percentage of gross revenue, or on a mileage "Dasis. These costs 
have ~een increasing disproportionately to other costs in recent 
years. ~hey should ~e included in variable cost presentations of 
all carriers-; othetwise,. carriers who· do not incur such expenses as 
varia~le costs could exclude them from their cost presentations, 
while those who do pay for their insurance as a variable cost would 
have to include them. These latter carriers could not compete on 
the same basis with the first group~ This unfair result would best 
be resolved by requiring the inclus,ion ot insurance by all carriers 
wishinq to. use the~O' staff's Variable Cost Procedure in bi<1ding 
for transportation • Insurance is an expense mandated by commission 



.' 

• 

• 

• 

.. . 
C.5437, osa 325 et al. L/JTP/rYs/bjk* 

order. It is more reasonable in these circumstances to require 
reimbursement for such expense when it is mandated. ' 

The Yuba proposal is concise an~ simple. Of all the 
proposals advanced, it appears to· offer the most pricing 
flexibility in an expedited fashion. Because deviation applicants 
would not be required to incur the expense of providing a complex 
and detailed showing to obtain authority to engage in some degree 
of downward pricing activity, Yuba's proposal also helps to ensure 
that no traffic a carrier has an economic desire to- handle under 
deviated rates would be generally barre~ from moving at less than 

minimums because of excessive filing costs. Under the Yuba 
proposal, even the smallest and most unsophisticated carrier would 
likely find the procedures it need tollow to- obtain a deviation 
manageable. Uniform access to deviations would be maximized. The 
proposal's major flaw is that it may allow a degree of downward 
pricing that is too great in the absence of a mechanism through 
which we could review individual carrier costs and engage in more 
carrier specific oversight. 

Based on its own experience and on intormation from other 
carriers, Yuba alleges that the variable costs plus insurance costs 
incurred to operate a unit of dump· truek equipment that are 
typically experienced in the industry amount to about 80% of total 
costs.. As a result,. it concludes that a proposed rate that is no· 
less than, 80% of the established minimum rate can be automatically 
considered reasonable. Although we do not rely on the percentage 
relationships contained in Yuba's Exhi~it 98, we do agree that 
about 80% of the minimum rate should generally cover the variable 
and insurance costs of reasona):)ly efficient carrier operations .. 1 

1 ~he term "reasonably efficient carrier operations" refers to 
the operations that underlie the minimum rates. The Commission is 
currently considering' new approaches for detel:lnining' who· is a truly 
efficient carrier .. 
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We acknowledged on page 5· of 0.86-08-030 issued in this proceeding 
that the variable and insurance costs upon which dump truck minimum 
rates are based amount to about 85% of total operating costs~2 
In addition to operating costs, the minimum rates approved in this 
decision incorporate a 6% profit factor. Accordingly, 
approximately 80% of the minimum rate should return variable and 
insurance costs to a reasonably efficient operator. 

Over the normal one year duration that a deviation is 
authorized, however, we believe that a carrier should be required 
to mora fully cover its total costs of performing a specific 
hauling job. We are concerned that 80% of the minimum rate would 
fail to adequately cover the costs o·f even an efficient carrier 
over the year long term of the deviation if that carrier's entire 
business was comprised of only the deviated rate traffic. 

If Yuba's proposal were tied to a rate that was no less 
than 90% of the established minimum, we would consider it a more 
viable proposal. The existence of the 6% profit factor in the 
current minimum rates would then tend to ensure that a reasonably 
efficient operator who used this procedure always covered nearly 
its entire (fully allocated) operating costs. In its comments to 
the ALJ's proposed decision in this matter, even Yuba tacitly 
acknowledged the propriety o,f a more restricted downward pricing 
window by suggesting the substitution of a 90% minimum rate factor 
in connection with its proposal as a potenti.al alternative to its 
original 80% recommendation .. 

While we believe that approximately 80% of the minimum 
rate will cover variable and-' insurance costs" we will adopt a 90% 

figure for the S·implified Deviation Procedure.. Even it the 
percentage relationships have changed somewhat since' those reported 

2 0.86-08-03·0 shows depreciation, tax, license, and overhead. as 
amounting· to, 15%. of total costs. 
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in 0.86-08-030, and even though some overhead costs :may be variable 
rather than fixed, we remain confident that the reasonably 
efficient ca~rier's variable and insurance costs comprise less than 
90% of the minimum rate. The current minimum rates incorporate a 
6% profit factor, and we are certain that fixed overhead and other 
fixed costs such as depreciation, taxes, and license fees total far 
more than 4% o·f the minimum rate. Today's increase' in minimwn 
rates gives us further confidence that 90% of this new level is 
substantially above variable and insurance costs and will in fact 
cover nearly all o·f the reasonably efficient carrier's operating 
costs. 

'I'he Coalition's proposal would allow virtually no new 
prl.Cl.n9' flexibil ity beyond what exists today.. Rather I' it would 
perpetuate the present Resolution TS-682 requirements, but would 
expedite the process in those cases where there are no'protests. 
Such a proposal does not 9'0 far enough. 

None of the proposals except CDTOA/CCA'S contained 
specific recommendations concerning labor expense. Over the years 
the Commission has authorized many rate deviations in du:mp. truek 
transportation, the labor portion of which has been based on the 
actual labor cost experienced, rather than the cost underlying the 
minimum rate. Use of actual labor cost experienced seems 
preferable, given the nature of the problem that a minimum rate 
deviation addresses. Therefore, we will continue the existing 
treatment of labor costs in cases handled under the new deviation 
procedure. 

After consideration, we will adopt new dump truek 
deviation procedures that combine what we believe to be the 
desirable elements of the Yuba and the TD staff proposals. Under 
our adopted procedures, a carrier seeking to assess no less than 
90% of the established minimum rate will be allowed to do so by 
filing a.simplified rate~deviation application· form similar to-tha 
one contained in Appendix A to Yuba's Exhibit 98:; An applicant 

. 
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will 'be required to submit evidence of its overall financial 
condition, a proper safety report, plus. a certification that all 
sUbhaulers are in compliance with applica'ble safety requlations. 

A carrier seeking to assess less. than 90% of the 
established minimum rate will be required to comply with the 
provisions of the TO staff's proposal. We will requ.ire applicants 
to show that insurance costs, as well as other costs that are 
clearly variable in nature, are covered under the Variable Cost 
Procedure .. 

Both Yuba and COTOA/CCA recommend that the deviation 
procedures we adopt require an applicant to submit a favora):)le 
California Highway Patrol (CHP) report and to certify that all 
subhaulers are in compliance with applicable safety requlations. 
In his proposed decision adopting the deviation procedures proposed 
by TO staff, the ALJ integ-rated these recommended safety procedures 
into 'I'D staff's proposed procedures .. 

We support the principle that underlies the ~uba and 
COTOA/CCA proposed safety requirements.. A review of the record, 
however, indicates little evidence on whether CHP can expeditiously 
issue such reports.. We note that Asselnl:lly Bill CAB) 2706- (198S.) 

requires the CHP to begin a program of inspectinqall trueks 
biennially. It appears unrealistic, given the burden of performing 
its AS 2706 related tasks., to· expect that the CHP c~uld respond 
expeditiously to requests for safety inspection reports beyond 
those required by AS 2706·. 

We believe that the next best alternative to the 
recommended requirements of Yuba and CDTOA/CCA is to require 
deviation applicants to: 1) show they have applied for a CHP 
Biennial Inspection of Terminals (BI'I')~ 2) submit a Requestor Code 
nwnber assiqnec1 them by the Department of Motor Vehicles (DMV') to. 
evidence participation in that agency's Pull Notice Prog-ram; and 3-) 

certify that any subhaulers· used t~ perform transportation. under 
the proposed. deviation have also paid the tees-required to apply 
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for a CHP BIT inspection and are participating in the OMV's Pull 
Notice Program. In keeping with our working relationship with the 
CHP,we will forward the names of deviation applicants to the ~. 
These requirements will provide the safety check that Yuba and 
COTOA/CCA recommended. 

The S,implified and Variable cost Procedures we are 
adopting include a requirement that subhaulers be paid not less 
than 95% of the deviated rate, or 75% when th~y are providing the 
tractor (pulling services) only. The Full Cost Procedure will 
require that subhaulers, either receive the full deviated rate or 
else that each subhauler be paid enough to cover its full costs for 
providing the service and produce a profit as well.. These 
roquirements will serve to protect subhaulors... The complete 
details of our adopted procedures are contained in the Appendixes. 
to this decision .. 

We believe 'I'D staff has the expertise t~ check-off 
compliance with the relatively straightforward filing requirement$ 
we adopt today for deviation requests. It has administered GO 147-
A, which underlies the existing general freight program, and, of 
course, TO staff's conclusions and actions in the course of 
processing rate requests under our new program are subject to 
challenge: a protestant, if his, protest is not, found by TO staff to 
fit our adopted guidelines, may file a formal complaint concerning 
the rates. in issue, and an applicant in a similar position can 
pursue formal process,ing of his application (which will be referred 
to an administrative law judge). In summary, this carefully 
defined and prescribed ciele9ation to TO staff entails, its 
processing requests by 'checking-off compliance with clear 
requirements, and a carrier or protestant Who takes legitimate 
issue with staff's processing of a request may, as noted above, 
pursue formal review with a complaint or application .. , 

PU Code § 36,6·6· states: "It any highway carrier other 
than a hi9hway common carrier desires to perform, any transportation 
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or accessorial service at a lesser rate than the minimum 
established rates, the commission shall, upon finding that the 
proposed rate is reasonable, authorize the lesser rate for not more 
than one year .. " 

As the Commission has previously stated: "The term 
'reasonable' used in the context of Section 3666· has not been 
defined succinctly and it is doubtful that such. can be done." 
(Major Truck Lines, 71 Cal~ Pub. Util. Comm. 447,. 451 (1970).) 
Nevertheless, in prior cases the Commission required that deviated 
ra~es cover the fully allocated costs of the transportation 
involved. We now conclude that sueh a requirement is. too limiting. 

The S,ixnplified and variable Cost Procedures we hereby 
adopt are based on recovery of something in excess of variable 
costs, not on recovery of the fully allocated costs. Still, as 
explained in greater detail ~elow, such deviated rates are also 
reasonable .. 

When the Commission required deviated rates to cover the 
fully allooated oosts o,f the transportation, it required the 
deviated-rate job to pay its full proportional share of the 
carrier's fixed costs. However, where no more remunerative worX is 
available, a rational business person will take on additional work 
if the revenue from the job exceeds the variable costs of 
performing the job and makes ~ contribution to' the business's 
fixed costs,., Indeed, TO staff's witness, Burgess, testified that 
that had been his practice in his own' business.. 'rhe alternative is 
to let equipment or workers sit idle and generate no contribution 
to fixed oosts. 

Thus, for example, when a dump truek carrier has idle 
capacity it is rational for the carrier to take on work that pays 
something more. than the additional (or "variable") cost of 
performing the transportation, even though the jo~ does. not pay its 
full share of the carrier's fixed costs. Where no· better paying 
work is available,. accepting work at such a price is of net benefit 
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to the carrier, ~ecause it covers at least some ot the carrier's 
fixed costs, which have to be paid in any event... However, the 
prior requirement that a deviated rate cover a job-'s tully 
allocated cost would generally have prevented the carrier from 
taking such'work at those prices. Thus, the fully-allocated-cost 
requirement forced carriers to' behave irrationally,that is, 
unreasonably. Accordingly, we conclude that a requirement that 
rates always cover a job's fully allocated costs is Mnreasonable 
and that deviated rates based on recovery of something in excess of 
variable costs are reasonable. 

This conclusion is not without precedent.. In construing 
PO' Code § 45-1 (relating to conunon carrier rates), we have 
previously concluded that a rate is "reasonable" it it contributes 
revenues above the out-of-pocket (or "variable") costs ot 
performing the service. ~ O~58664, Investigation of Redyce~ 
Rates, mimeo at 3, 4, S (June 23, 19S9) (headnoted at 57 Cal. Pub. 
util. COlnln. 229, reprinted at 62 Cal. Pub .. util. COlllln .. 259, 260-
62). See alsQ, 0 .. 45770, Inv$stigatiQP of Reduced Rates for 
T%:anspox:..tatiQn of Bulk Cement, 50 Cal. Pub. util. Comm. 622, 628, 
6·32 (195·1) r O.767lS, wesj;ern Mot9X Tariff ByUaul' mimeo· at 8 (Jan .. 
27, 1970) (headnoted at 70 Cal. Pub. t1til .. Comm. 643); 0 ... 82645, lmlL 
Transportation Co-., Inc. v, Pacific Southeoast Frieght Bureau, 76 
Cal. Pub. util. Comm. 485'1 SOl-02, S09-l1 (1974) (and cases there 
cited). 

The Commission in prior cases required that deviated 
rates be based on "unusual" or "special" circumstances.. We now 
concluCle that that requirement is also too limitinq ... 

In William E. p~Diel, 63 Cal .. PUb. util. Comm. l47, 149 

(1964), the CoXtllniss·ion said:. '''in a Section 3666 proceeding the 
principal cost consideration is the cost savin9s directly 
attributa~le to the (unusual circumstances and conditions in the) 
transportation involved and not to' the ability ot an inClividual 
carrier to, operate at lower costs than other carriers similarly 
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situated"'. This restriction made it more difficult for carriers 
and shippers to take advantage of a particular carrier's ability to 
operate more efficiently than other carriers. This restriction 
thus forced shippers and the public to pay more than necessary tor 
transportation services, and. eliminated incentives that would 
otherwise encourage carriers to become more etficient. In short~ 
we conclude that the requirement ot unusual or special 
circumstances is not necessary to, ensure that deviated rates are 
reasonable, and we have eliminated this prior requirement trom our 
adopted deviation procedures., 

We further conclude that the rates resulting trom 
application of our adopted deviation procedures will be reasonable, 
as required by P'O Code § 3666, even though the adopted procedures 
no longer require special circumstances nor that deviated rates 
always cover the carrier's fully allocated costs.. We find nothing 
in the language of § 3666, that would require us to, continue those 
prior restrictions.. As shown by the preceding discussion, those 
prior restrictions were too limiting. 

Turning to· policies enunciated in other relevant sections 
of the P'O Code, we likewise find that the adopted deviation 
procedures are reasonable. Among the purposes of the Hiqhway 
Carriers~ Act,. according to PU Cod.e § 3502, are the provision of 
adequate and dependable service by highway carriers at just and 
reasonable rates., COTOAjCCA argues that the variable Cost and 
Simplified Procedures will, contrary.to· this 90al, "totally destroy 
the dump truck carrier industry" and that sUbhaulers will De 
especially hurt.. We are not persuaded by CO'rOA/CCA's arguments .• 

CO~OA/CCA's witness Lautze testified that. he was tamiliar 
with the operations of rate-exempt agricultural carriers and that 
their total exemption from rate regulation had not caused the 
agricultural carrier industry to self-destruct.. (~llistestimony is 
consistent with the DecemDer 1988 report to the cPUe monitoring the 
bulk aqricultural industry,after deregulation ... )' Intact, 'Lautze 
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testified that the current carriers are more well-financed and 
better qualified, while there has been a dropout of carriers wh~ 
haven't been able tdkeep up with mo~ern equipment~ etc. This 
evidence concerning rate exempt agricultural carriers makes it 
i~pla~sible that the granting of a much lesser degree of rate 
flexibility to dump truck carriers will destroy the dump truck 
carrier industry. 

Furthermore, we are not aware of any regulated trucking 
industry in California where increased flexibility has lead to ruin 
as carriers all price themselves below cost and fail. Moreover, we 
are persuaded by the evidence that that will not happen here 
either. Dump truck carriers, like other business people, are by 
and large rational; as several witnesses testified, they endeavor 
to know their own costs. Accordingly, they will choose those hauls 
that maximize the revenues they receive from the use of their 
equipment and endeavor to, meet those costs. 

The testimony of Yuba's witness further supports these 
conclusions. He testified that he clid not :believe the deviated 
rate he proposed would become the going rate in the industry. 
II'(YJ ou are not going to find people just cutting rates to- go to 
work. They want to make money •••• And so' the CODon sense 
ele~ent is much stronger than some kind of herd mentality to- cut 
rates in some kind of a desperate effort to- meet the competition.* 
(,rr .. at 4598 .. ) 

Moreover, because dump truck carriers are rational they 
cannot be forced to accept money-losinq hauls~ no matter how large 
a shipper may be. The same reasoning applies to subhaulers~ who 
are similarly free to reject deviated-rate hauls that do not pay 
enough. As Yuba's witness, who employs many subhaulers,. testified: 
subhaulers can choose between different prime carriers who pay at 
different rates,. and subhaulers don'tstiek around long it the rate 
isn't90od enough. 
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Of course, ~he limited rate flexibility introduced by the 
adopted deviation procedures will increase competition and impose 
some pressure on the less efficient carriers or those who provid? 
poor service. We know that carriers differ in the efficiency of 
their operations and the quality of their scrvice;. any changc in 
the terms of regulation will inevitably affect the marginal 
carriers disproportionately. Indeed~ ~ore innovative and efficient 
carriers may take business away from others that are less so. 
However, we do not view this as a negative development. Rather, 
such a development bodes well for the health of the industry in 
terms of its ability to provide quality sexv-ice at the lowest 
possible reasonable rates. 

Even if some carriers with higher than average costs 
should fail, other existing carriers with lower costs will be able 
to expand. Moreover, under Californii~\.'s. open entry policy for dUlnp 
truck carriers, established by the Le;isl.ature's amendment of P.'C1. 
Code § 3613 in 1984, new carriers. will be able to enter the 
business. 

Thus, in light of the evidence demonstrating that the 
industry will not destroy itself by r~ducing all its prices below 
cost, we believe that the industry as a whole will be able to meet 
reasonable demands for sexv-ice and thb.t adequate and dependable 
dump truck service will continue to be available after 
implementation 0·1' the adopted deviation procedures.. Moreover I we 
believe that the adopted procedures will not decrease the safety of 
trucking operations. TO staff's witness testified that the 
Commission staff had conducted a study in connection with the 
California Highway Patrol and that there was no causal relationship 
between safety and price levels. In any eventr we stand ready to· 
correct any unforeseen proclems with the adopted procedures and 
will order our Transportation Oivisiontoprepare a monitorinq 
report on the first year of the two-year limited~period for Which 
we are now authorizing_ these new procedures .. 
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In sum, we reject CDTOA/CCA's contention that these 
procedures will destroy the dump truck industry. Instead, we are 
persuaded by the evidence that the adopted deviation procedures 
will not cause prime carriers or subhaulers to cut their rates 
without regard to· their costs in a desperate effort to,meet 
competition, and will not cause a shortage of supply or a 
deterioration in truck safety. Moreover the adopted deviation 
procedures contain a number of protections fo~ subhaulers and will 
benefit shippers through lower rates~ 

CDTOA/CCA also argues that these procedures will permit a 
carrier to reduce rates to one of its customers without' offering 
similar reductions to its other customers, thus giving the favored 
shipper a competitive advantage over its competitors.' However, 
CDTOA/CCA's own witness Lautze testifiea that a carrier could not 
grant a deviation to one of its customers without doing the aame 
for its other customers" because the deviation proposals become 
public information. Accordingly, we do not believe that carriers 
will use these procedures to bestow advantages on favored 
customers. Rather, we ~elieve carriers will use them in 
circumstances like those outlined by the witnesses.!' as 'I'D staff 
witness Burgess testified,. when a carrier has idle capacity, or as 
Yuba's witness Lindeman testified, when the deyiated rate will in 
fact cover all of the carrier's costs but the j'ob is relatively 
small or needs to ~c done so quickly that the time and expense of 
filing a full-cost deviation and defending it against protests is 
not worthWhile. 

We expect that the revised deviation procedures adopted 
herein will afford carriers new opportunities to-pursue deviations, 
especially for construction-related jobs. However, we will need to 
monitor these revised procedures carefully to ensure that they have 
the results we intend., A period of two yeurswill be reasonable to 
implement the changes and monitor their effect upon the industry 
and its consumers. We will order our Transportation Division to, 
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produce a monitoring report assessing the first year's experience 
under these revised procedures. With this report~ as well as other 
communications we may receive from the industry and its consumers, 
we will be able to maXe any needed revisions prior to· making the 
new procedures permanent. In this regard~ we will issue a further 
deCision during 1990. This sehedu1e will permit needed ehanges to 
be made before the experimental program expires in early 1991 .. 

This. is an interim decisionw We thinK it is premature to 
amend Resolution TS-682 and our Rules of Practiee and Procedure, 
and the Special Deviation Docket relating to deviations and 
renewals from minimum rates. Theretore, under Rule 87, this 
decision will temporarily supersede the provisions of Resolution 
TS-682', as well as those of Rule 42.1 and 42.2 (b) of our Rules of 
Practice and Procedure~ and the Special Deviation Oocket~ insofar 
as they relate to transportation subject to- MRTs 7-A, 17-A, and 20. 
We supersede these procedures only because we eould not otherwise 
implement this new process for a two-year experimental period. We 
believe that this is the minimum supersedure that is necessary t~ 
permit this. Applicants and potential protestants should note that 
we are superseding only Rule 42.2 (b·) while leaving Rule 42.2 (a) 
in place for this purpose.. Protests to applications for (leviation 
shall not be considered unless they satisfy the full requirements 
of Rule 42.2 (a). In addition to any other reasons tor filing a 
protest, we recognize that a protest may convey a competitive 
advantage to the protestant merely through the administrative delay 
that may thereby be caused to an applicant.. Should we 4etect a 
pattern of protests that appear to be filed for this purpose and 
that do not meet the requirements of Rule 42.2 (a), we may consider 
appropriate remedies either through amendments to· the Rules of 
Practice and Procedure or through other means available to us. 

Accordin9'ly, we reter to Rule 87 of our Rules. o"r Practice 
and Procedure in finding that 9004 cause exists to· orae~ the 
deviations from our Rules described above tor the purpose of 
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adopting this program durin~ the two-year experimental period. At 
or before the end of the experimental period contemplated by this 
decision, consideration will be given to' amendment of Resolution 
TS-682, Rules 42 .. 1 and 42.2 (b), and the Special Deviation Docket .. 

In accordance with PO Code § 311~ the ALJ's proposed 
decision was mailed to, appearances on November 10, 1985. Comments 
were received from CDTOA/CCA, Yuba, AGe,. T&T'Trucking, Inc. (1:&'1'), 

and from the Coalition. We have reviewed and considered these 
comments, and note again that those of Yuba contain a 
recommend.ation that we adopt a deviation procedure substantially 
similar to the one we are adopting by this decision.. AGe also 
urged adoption of a modified version of the Yuba proposal. We note 
that the cOMonts of T&'I", and certain of the conunents of AGC, are 
particularly persuasive .. 

In the proposed. decision, Append.ix A, Subsection A, 
Subsection (d) on Page A-2, Appendix B-7(b) on Page B-2, and . 
Appendix C-3(B) on Page C-2, Internal Revenue Service Income Tax 
Forms 1065, 1120, 112'0-A or 1040, Schedule C are to be filed with. 
the application if authority is sought utilizing subhaulers to 
transport the involved commodity. T&T believes subhaulers will be 
extremely reluctant to provide their income tax returns for a 
filing which then becomes public record, considering such 
information to be confidential between the filing party and the 
Internal Revenue Service. T&T believes the recommended deviation 
procedures in this respect to be of questionable legality, and 
inhibitive to the effective implementation o,f the proced.ure.. It 
urges the elimination of these tax forms should the A!J's proposed 
decision be adopted. 

As an alternatiVe;, T&T suqqests that the Commission 
consider protection of subhauler interests throuqh adoption ot 
"SO%" requirements as set forth in the CMOAjCCA Exhibit 100 
Revised deviation proposal (e.g .. Rule 5-.2'-0), or a similar 
provision in GO·147-A, Rule 7.lee). Under that requirement, it 
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subhaulers are to be used to provide less than 50% of the actual 
transportation under the proposed rate, no subhauler eosts or 
financial information need be submitted. However, when subhaulers 
are to· be used to provide more than sot of the transportation, then 
subhauler costs must tJe submitted with the applieation. In T&T's 
view, this rule would provide adequate protection aqainst abuse of 
sUbhaulers and is far preferable to the required submission of 
income ta~ returns. 

Appendi~ A, Paragraph (b)6 on page A-2, and Appendix C on 
Page C-5 of the proposed decision requires that an involved shipper 
enter into a written agreement with the applicant for a Variable 
Cost Procedure deviation to evidence that it commits to· pay - and 
that applicant commits· to collect - any difference between the 
deviated rate and the minimum rate (undercharqes) if we determine 
that the former will not cover 105% of applicants variable costs. 
AGe believes that such a requirement will effectively preclude use 
of this procedure. In AGC's words: "No· shipper wouldknowinqly 
expose himself to this potential liability." It recommends that 
this requirement be eliminated. 

We concur with T&T's concern about the confidentiality of 
tax forms. We agree that adoption of the "sot" rule would be 
adequate for purposes. of this proceeding in lieu of the forms 
referred to above, and would be consistent with our rules in the 
general freight program. Moreover, the "5·0%'" rule will serve to 
protect subhaulers, as sutJhauler costs will have to· be included in 
Full or Variable Cost applications whenever subhaulers· provide more 
than half of the actual transportation. When subhaulers'provide 
less than 5·0% of the actual transportation, they are protected by 
the fact that the prime carrier is wi1ling to· provide the majority 
of the actual transportation at the deviated rate. 

We also, share AGC"s concern that the Variable Cost 
Procedure be constructed in a way that will not inappropriately 
inhibit its use.. We recognize that the carrier/shipper agreement 
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could well have a chilling effect on shipper '.willin~ess to- use 
deviated rates, especially as the meaning of the agreement is 
unclear. The agreement refers to undercharges that might be 
assessed should the deviated rate later be found unreasonable by 
the conunission. However, a properly-supported and duly approved 
deviation will ~y definition be a reasonable ~ate, and therefore 
not properly the subject of any undercharges; ~y contrast, the use 
by a carrier of a deviation for which the carrier did not have 
proper authority could lead to- an assessment of underCharges. We 
will not include the carrier/shipper aqreement in the Variable Cost 
Procedure. 

Our adopted FUll Cost and variable Cost Procedures 
incorporate :both T&T's recommended "5,0%" rule and AGC's 
recommendation to eliminate the carrier/shipper agreement contained 
in Appendixes A and C of the proposed decision. 
Findings ot FAet 

1. COTOA/CCA have filed a motion for an interim 5% increase 
in r~tes in MRTs 7-A, 17-A, and 20 for commodities named in Item 30 
of MR'I' 7-A. 

2. The equipment costs contained in the various staff 
exhi~its, and the la~or costs used in Petition 328:, are the ~est 
and most current evidence for measurinq costs for dump truck 
carriers. 

:3. Except for increases of 2 .. 2'% to :3 .0% or4ered in 198-7, 
rates named in MRTs 7-A, 17-A, and 20 have not been increased since 
198-5-. 

4. Since the last rate increases ordered in these MRTs, the 
industry has experienced further increases in total costs. These 
costs'have been measured by COTOA/CCA, and indicate that inerease~ 
in rates for the transportation o!construction related commodities 
of 4 percentaqe points will' allow the industry ,to- earn: revenues: 
which are reasonable and" necessary .. 
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5. "the operating ratio and demographic information discussed 
in the decision tends to· confirm the need for increases as measured 
by the petitioners, although not necessarily in the same amounts 
proposed .. 

6. "the filing of petitioners' motion, publication thereof in 
the Daily "transportation Calendar, and the ALJ's ruling of May 20 
advising all parties of the July 6 hearing provide adequate notice. 

7. PU Code § 3666- states: "If any highway carrier other 
than a highway common carrier desires to perform any transportation 
or accessorial service at a lesser rate than the minimum 
established rates·, the cOXl'llUission shall,. upon finding that the 
proposed rate is reasonable, authorize the lesser rate for not more 
than one year. 'I' 

S. 0.85-04-095·, which initiated OSH 325·, et ala directed 
that hearings should be held to consider developing a "procedure 
under which an individual dump truck carrier can be readily 
permitted to charge less than the established minimum rate level 
when actual circumstances warrant such action." 

9. While many deviations have been authorized from minimum 
rates in connection with the interplant transportation of 
commodities in dump truck equipment, virtually none have been 
authorized in connection with dump truck construction activity. 
Furthermore, those deviations which have been authorized have often 
not become effectiVe until several months after filing, even if 
unprotested, because of the current administrative procedure. 

10. Greater downward pricing flexibility is required to meet 
the needs of the industry. 

11. If an input is used specifically for the job in question, 
and would not be used or paid for otherwise, the cost of the input 
is a variable cost. 

12. Approximately eighty percent of the minimum rate will 
generally cover the variable and insurance costs of reasonably 
efficient carrier operations. "thus, if YUba"s proposal were tied 
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to a rate not less than 90% of the established minimum (allowing a 
6% profit factor), the resulting minimum rate deviation procedure 
would. ensure that a reasonably efficient carrier using this 
procedure would be able to" cover nearly its entire operating costs. 

13. Where no more remunerative work is available, a rational 
business· person will take on additional work if the revenue from 
the job exceeds the variable costs of performing the job and makes 
some contribution to the business's fixed cos:ts. The prior 
requirement that a deviated rate ~lway§ cover the fully allocated 
costs of providing the transportation prevented carriers from 
behaving in this rational manner, and therefore was Ynreasonable. 

14 •. The adopted S·implified and Varial:>le Cost Procedures are 
based on recovery of something in excess of variable costs and 
therefore are reasonable. 

15. The prior requirement that deviated rate~ be based on 
"unusual" or "special" circumstances made it difficult for a 
carrier to o·ffer lower rates based on its ability to operate more 
efficiently than other carriers. The requirement thus forced 
shippers and the public to pay more than necessary for 
transportation ser .. tices and eliminated incentives that otherwise 
would encourage carriers to become more efficient. 

16. The total exemption from rate requla~ion, of certain 
agricultural carriers has not caused the agricultural carrier 
inclus.try to· self-destruct. 

17. Dump truck carriers cannot be forced to accept money
losin9 hauls, no matter how large a shipper may ~e., Moreover, dump 
truck carriers endeavor to know their own costs and to make a 
profit. Accorclin9ly, the d\U'Qp truck industry will not cut rates 
without regard to costs in a desperate effort to meet competition 
and obtain work. Therefore, adoption of theSimplitied Deviation 
Procedure should not cause such deviatec1 rates to:· become: the qoinq 
rate in the industry. 
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18. Because deviation proposals become public information, 
carriers will be unable to use these proce~ures to untairly bestow 
advantages on favored customers. Rather, carriers will use the 
Variable Cost and Simplified Procedures- in circwnstances like those 
outlined by the witnesses, for example, w!l.en a carrier has idle 
capacity, or when the deviated rate will in fact cover all of the 
carrier's costs but the job is relatively small or needs. to be done 
so quickly that the time and expense of filing. a full-cost 
deviation and defending it against protests is not worthwhile. 

19. The adopted procedures will not destroy the dump truck 
carrier industry. The dwnp truck industry should be al:lle to meet 
reasonable demands for service, and adequate and dependable dump 
truck service should continue to be available after implementation 
of the adopted deviation procedures. 

20. The adopted deviation procedures will benefit shippers 
through lower rates. ' 

21. Subhaulers,. liXe other dump trucX carriers., cannot be 
forced to accept money-losing hauls and are free to reject 
deviated-rate hauls that do· not pay enough. Subhaulers are further 
protected by the division of revenue requirements included in each 
of the adopted procedures. Subhaulers. are also-protected by the 
"50%;" rule included in the Full and Variable Cos.t Procedures. 

22'. The adopted deviation procedures should not decrease the 
safety of trucking operations. 

23. The procedures set forth in Appendixes A through 0 to 
this decision will provide reasonable, workable,. expedited 
procedures for processing initial and renewed requests for 
deviations trom rates in MRTs 7-A, 17-A, and 20. 

24~ The TO statf has the expertise to perform the check-otf . 
compliance review of applications for authority to· aeviate from 
minimum rates,' in the manner sot forth in Appendix A to this 
dec::i.sion,atter such applications are calendared~ 'rhis.will 
provide an expeditious and reasonable procedure for such requests • 
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~D£lusions of La 
1. MR'I's 7-A, 17-A, and 20 should »e amended to- conform to 

our find~ngs above. ~he resultant rates will be just and 
reasonable. 

2. MR'I's 17-A and 20 should be amended by separate orders to 
avoid d~plication of tariff distribution. 

3. Due to the needs ot dump truck carriers performinC] 
transportation under rates in MRTs 7-A, 17-A, and 20 for rate 
relief, the effective date of this decision should be today_ 

4. The rates resulting from application of the adopted 
deviation procedures will be reasonable, as requ.ired by PO' Code 
§ 3666·, even though the adopted procedures no- longer require 
speeial circumstances nor that deviated rates always cover the 
carrier's fully allocated costs. 'I'hese prior restrictions- on the 
availability of deviations are too limiting and not required by 
statute. 

s. In construing PO Code § 4501 the commission previously 
concluded that a common carrier rate is, "'reasonable'" if it 
contributes revenues above the variable costs of performing the 
service .. 

6. The evidence concerning rate exempt agricultural carriers 
makes it implausible that the grant inC] of a much lesser degree of 
rate flexibility to dump truck carriers will destroy the dump truck 
carrier industry. 

7. The provisions included in this decision as Appendixes A 
through 0, should be adopted for an interim period of two years. 

S'. The Transportation Division should produce a monitoring 
report on the first year's experience under these revised 
'procedures so' that the Commission can ma~e any further revisions 
that may be needed • 
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9. The need to proceed with revisions to the Commission's 
procedures for authorizing deviations from minimum rates for dump 
truck transportation for an experimental period ot two years 
constitutes 9'ood cause for deviating from Rules 42.1 and 42.2 (b) 

of the commission's Rules of Practice and Procedure~ 
10. This decision should provide the bases for achieving 

deviations from rates in MR1's 7-A, 17-A, and 20, and should 
supersede Resolution 'rS-682 and RUles 42.1 and 42 .. 2 (b.) of the 
Commission's Rules of Practice and Procedure, and the Special 
Deviation Docket, in connection with transportation performed under 
those tariffs.. Such supersedure is appropriate under Rule 87 of 
the Rules of Practice and Procedure. 

11. The commission should authorize TO staff to perform the 
check-oft compliance review, as provided in Appendix A of t04ay's 
decision, of applications for authority to deviate from rates in 
MR1"s 7-A, 17-A, or 2'0 • 

lNTERDI ORDER 

IT IS ORDERED that: 
1. MR'r 7-A (Appendix :s. to 0.82061, as amended) is further 

amended by incorporating the attached supplement 29, effective 
July 1, 1989. 

2. In all other respects, 0.8206'1, as amended, shall remain 
in full force and effect .. 

3. The Executive Director shall serve a copy of the tariff 
amenament on each subscriber to MRT 7-A. 

4. Resolution 1'S-682' and RUles 42.1 and 42.2 (b) of the 
Commission's Rules of Practice and Procedure, and tho rules 
contained in the special Deviation Docket, are superseded by the 
rules- contained in Appendixes A through 0, attached, in connection 
with transportation performed under MR'rs 7-A,17-A,. and· 20, 

effective July 1,. 1989 • 
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5. The authority ~ontainea in Ordering Paragraph 4 will 
expire June 30, 1991 unless sooner canceled,. modified~ or extended 
~y further oraer of the Commission. 

6·. The Executive Director shall serve a copy of this 
decision on each subscriber to· M:RXs 7-A, 17-A, anel 20. 

7. On or ~efore Oet.ober 1, 1990, the Tr.ansportation Division , 
shall present the Commission with a report describing the 
experience under the first year ot these revised deviation 
procedures. 

This order is effective tOday. 
D~ted , at San Francisco, california. 

, ___ .. ___ .~_. __ .~ ..... __ ._ ... ' ••.•. "'~_""_'--_' __ """"'-"'''-'C''''''- ,'_no •• 

Revised page 47 



• 

SURCHARCr. :::IJPPf.P:MP:N'I' 

" 

(Cane~lo Suppl~m~nt 28) 

1 Su !)!)J.omontl'l !) "nd 29 Co·nta in All ChMQOS) 

10 

MINIMUM RATt 'l'ARIrr 7-A 

NhMINC 

MINIMUM AA'l'~S ANO RUL~S 

rOR 'l'tft 

TRANSPOR1A'l'ION or PROP~R'l'Y IN DUMP TRUCK 

J!:OIJIPMEN'l' l'lJ!:'lWeJ!:N POINtS IN CAr.If10R~lIA 

BY 

HICKWAY CONTRACT CARRIJ!:RS 

ACRICUr.1URAL CARRlr.RS 

AND 

~UMP 1RUCK CARRIP:RS 

I'!JI'r&C'l''IVf; 'JUl' 1 1989 

IIII!UIH1 by the 
puntIc U'l'It..I'l'aS COMMISSION 01' THt S'l'A'l'r. 01" CAtIP'ORNXA 

Cov.~no~ ~dmund C~ ~PAt" BrOwn Buildino 
505· Van Ne&IJ Avenue 

San r~aneiseo, California 94102 



Exee~t b& oth~rwi~~ provi~e~~ eompvte th~ amount ¢f. ch~r~o. in a~cor~anco with 
th~ rate. and rulu or. th ls !;ar.'Ue and incrolllJo ti • .., amolJnl: HO .:.)onpute,' by eh., foll.owinQI 
(Set! r::XCo'll,'lt ion-) 

MovinQ at t'IIe.u 
name~ in Item 3~~ 
(h¢ur.1y r.'a to/lll) 

Moyinf,J at raton 
naln,:.1 11'1 till 
oth"t' itemll, 

Tran"~ortatlon or. 
Comm¢,HI:l..,,, 1)1I/"c:r.11111f,1 

In Her., ~n 

01: •. 211, 

Tr.anllDorl!atlon Or. 
Commm~\t1011 Not 

Dot "e .. ' ~ei'l 11'1 11:<]," '\0 

Jl'or pur.POIUIIi of dispo!'lin9 or. fractions und"". pL"r"y1",lons hOL"eof." f.tactio"" o~ le." 
thal'l one .. hdf. (/2) cel'll: IIhll\1. be drQPP')(\ /!Ind l!r.'lIcr.Jonl!\ of. on",-h.llt (/2) c.,nt or 9t"fdtor 
/Shall 00 incr.oD,,~d to tho next hLUh~r.' wholo cont. 

gXC~P'!,(ONI The surc:hHQ" hot'o1n nhd1. not apply t.OI 

1. Items 100 and l10 (Railhoild-to-rllilhoad charlJe,. only): 

2. Te"m 12" .. BL"idt,lo and I"et.'ry TOUIII lin., 

3. Ti:om 260 .. Mf'li.tionlll ehllr.~tt rot' r.l41r.'Vieo. 

,s CtHII'IQe 
o Incr.'oll5o 

Ooc bion 



C. 5437, OSH 325 et'al. 

• 

• 

• 

REV I S, E D A P PEN D I X A 

PROCEDURES AND' CRITERIA FOR 
FILING DEVIATION APPLICATIONS 



• 
C.5437, OSH 325 et a1 • 

TBiEE-TXEREXPEDIDD OOJIP TRO'ClC DEV.lATION GOIDELINES Alm PBOCEQORES 

A carrier seekinq to assess less than an established minimum rate 
can select one of the following aeviation procedures: 

I. S:rMPLlFXEP RAn DEYXA'UON AWeXCATIONS 'tor rates that are DO .less 
than ~.ot of the applica))le ;minimum ~~ 

a. A Simplified Rate Deviation Procedure will be available only to 
carriers proposing a rate that is 90%· or more of the applicable min
imum rate. A proposed rate at that level is presumed to, be reason
able and no cost showing is required. Staff will handle these 
deviation requests as informal matters and those that are not con
tested will become effective 3·0 days after calendar notice .. 

b. Use of this procedure will require that carriers submit: 

1. A proposed rate that is no less than 90% of the applicable mini
mum rate. 

2. Their latest available balance sheet and an income statement from 
the most current fiscal year. 

3. Their identity and the identities, signatures and telephone num
bers of the shipper and any subhaulers involved in the transporta
tion. 

~ 4. A description of the transportation. 

• 

5. The applicable minimum rate and the proposed rate, usinq the same 
unit o-f measurement as that shown in the ~pplicable minimUlU rate 
tariff. 

6. A. copy of their application for a Biennial Inspection of Termi
nals (BIT) inspection by the California Hiqhway Patrol alonq with 
evidence of payment of the fees for that inspection; their Requestor 
Code Number assi~ned by the Department o,! Motor Vehicles as part of 
their participatl.on in the DMV's Pull Notice Proqram; and certifica
tion that all subhaulers to- be used in performing' the deviated 
transportation have also applied for a BIT inspection and are par
ticipating in the Pull Notice Program. 

7. A letter of support from the shipper. 

c. Subhaulers enqaqed by prime carriers to· provide transportation under 
the deviated rate must be paid not less than 95% of the deviated 
rate,. 75% when they are providing the tractor (pulling servieos) 
only. 

d. Carriers wishinq to continue use of the Simplified Rate Deviation 
should file an application for renewal at least six weeks in advance 
of the current deviation's expiration date • 

ReviseQ Paqe A-l 



• 

• 

• 

C.S437, OSH 325 et al. 

II . l.OLL COSt" omATIQN APPLICATIONS (tor rates that are lesS than 901_ 
of the appli~e pinimum ra~ 

a. Applicants for Full Cost Deviations will adhere to' 
the same requirements as those contained in Resolution 
1'5-682, except that: 

1. It will no longer be necessary to' show that the trans
portation in question is performed under favorable 
operatinq conditions that differ from those used in 
esta~lishin~ minimum rates. 

2. Staff will process these deviation requests, to ensure compliance 
with these guidelines, as informal matters and, if they are not 
contested, will ~ecoxne effective 30 days after calendar notice .. 

3. Renewal applications will no longer be handled under 
the Special Deviation Docket Procedure. All renewals, 
as with initial applications., will be processed under 
the informal expedited procedure. 

4. They shall declare that subhaulers will not be used to provide 
more than half of the actual transportation (as evidenced, tor 
example, by the subhaulersproviding less than half of the power 
units to- be used), or if sUbhaulers are to be used on more than 
half o,f the transportation, the costs of the suQhaulers employed 
in the transportation shall be included. The costs of sUbhaulers 
employed in the transportation shall also be included whenever 
sUbhaulers ~ill be paid a lesser rate or charge than that souqht 
by the appllcant. 

5. All prime carrier applicants must submit a copy of their applica
tion for a Biennial Inspection of Terminals (BIT") inspection by 
the California Hi~hway Patrol along with evidence of payment of 
the fees for that inspection: their Requestor Code Number 
nssi~ned by the Department of Motor Vehicle~ as part of their 
participation in the DM"V's Pull Notice Proqram,;- and certification 
that all subhaulers to, be used in performing the deviated trans
portation have also applied for a BIT inspection and are partici
pating in the Pull Notice Program. 

b. Full cost applications, based on the carrier's actual cost, will 
continue to require a showing that the proposed rate will cover 
the applicant'S full cost for providing the serVice and will produce 
a profit~ Where financial information about s@haulers is submitted 
(either because they will be paid a lesser rate than that sought by 
the applicant or because they will provide more .than,halt of the 
transportation), each sUbhauler must be' paid enou~ t~ cover its full 
cost for providin9' the service and pro4uce' a profit as well .. 
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III. Y,NUABl£_CJ0RGXHALl COST DEYIATIW AfPLXCATXONS etor rates j::hat 
are l~ss~an 90% of the appli~le pintmgm rAte! 

a. A variable cost procedure~ also based on the carrier's actual 
costs,. will only be available to either ~ro:ttARle CArriem or 
those with sufficient working capital.. staff will handle these 
deviation requests as informal matters and those that are not 
contested will become effective 30 days after calendar notice. 

b. Use of this procedure will require that carriers submit~ 

1. A showing that they are either profitable or have SUfficient 
working capital to- cover any loss that could result from using the 
variable cost rate. More specifically, "sufficient working 
capital" requires: Cash or other liquid. assets sufficient,. over 
the life of the deviation, to cover: (1) the carrier's ord.inary 
working capital requirements~ plus (2) the difference between 
revenues that would be received under (a) the applicable minimum 
rate excluding the profit factor incorporated into the minimum 
rate, and (b) the deviated rate requested_ (If a carrier wishes, 
it may SUbstitute for item (2) (a) the fully allocated cost of the 
particular transportation.) Applicants will submit a balance 
sheet and income statement from the most current fiscal year. New 
carriers and applicants who show a loss on their income statements 
must submit a balance sheet, a wor~~n9 capital wor~heet and a 
projected profit and loss· statement_ New carriers and applicants. 
who, show a loss on their income statement will also, be re~ired to 
sign release forms authorizing the Commission to- obtain f.nancial 
information from the applicant's bank records. These forms are 
contained in Appendix D. 

2. Their identity and the identity of the shipper and any subhaulers 
involved in providing the transportation. 

3. A letter of support from the shipper. 

4. A description o'f the transportation. 

S. The existing rate and the proposed. rate" using an appropriate 
unit of measurement. 

6. A simple cost analysis proving that the proposed rate is at least 
105% of the total of variable costs and insurance, accompanied by 
a statcment under penalty of perjury confirming the accuracy of 
this analysis. 

7. Either a declaration that sUbhaulers will not be used to provide 
more than half o''! the actual transportation under the proposed 
rates (as evidenceo" for example, ):)y the sUbhaulers providinq less 
than half of the power units. to be useo), or the inClusion of the 
costs of the subhaulers employed in the transportation. 

s. A copy of their application for a Biennial Inspection of Ter
minals (BIT) inspection l:>y the California· Highway Patrol along 
with evidence o·f paYlnent of the fees for that ,inspection~ their 
Requestor Code Number assigned by the Department of Motor 
Vehicles as part of their participation in the DMV's Pull Notice 
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Program; and certification that all subhaulers to be used. in per
forming the deviated transportation have also applied. for a BIT 
inspection and are participating in the Pull Notice Program. 

c. Subhaulers engaged by prime carriers to provide transportation under 
the deviated rate: 

1. must, if providing more than half of the transportation under the 
deviated rate, s~mit to the prime carrier, for joinin'1 with the 
filing of the application, a simple cost analysis provlng that 
the compensation received from the deviated rate is at least 10~ 
of the total of variable costs and insurance to be incurred. under 
the subject transportation.- When subhaulers provide 
more than half of the transportation: each subhauler must make 
the same showing of profitability or sufficient working capital as 
the prime carrier; each s~hauler must submit a balance sheet and 
income statement for the- most eurrent fiscal year, except that new 
subhaulers and subhaulers who show a loss on their income 
statement must submit a balance sheet, working capital worksheet, 
and projected profit and loss statement; and new subhaulers and 
sUbhaulers who show a loss on their income statement will also be 
requirecl to- sign a release form (found in Appendix 0) authorizing 
the coxnmission to o:btain financial information from the 
subhauler's bank records. 

2. must be paid not less than 95% of the deviated. rate~ 75% When 
they are providing the tractor (pulling services) only • 

3. must certify, under penalty of perjury, 
be received from the deviated rate will 
of their variable costs plus insurance. 
is contained in Appendix c. 

that the compensation to 
cover 105% of the total 
~he verification form 

d. No ren~wal pro<c~ss will ~~ availAAle. Carriers filing variable 
cost deviations must submit new app,lications every 6- 2llonths to 
continue using the rate. Carriers. wishing: to, continue use of 
the variable cost rate should file at least 6· weeks in aOvanee 
of the current deviation's expiration date • 
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nLXNG THEDOMP TRUCK DEVDTXQN APPLXCATXQNS 'QNPEB' EXPBPXTED PROCIDQRe 

a. TWo copies of all applications to deviate from KRT's 7-A, 17-A and 
20, including any supplements or amen4ments, shall be 

• 

• 

delivered or mailed to: 

California PUblic Utilities Commission 
Truck Tariff Section-2nd Floor 
505 Van Ness Avenue 
San Francisco, CA 94102 

b~ If a receipt for the filings is desired, the application shall 
be sent in triplicate with a self-addressed stamped envelope. 
One copy will ~e date stamped and returned as a receipt. 

c. Rejected applications will be returned to the applicant with an 
explanation of why the application was not accepted_ 

cl. All app:lications filed will be available for public inspection at 
the co:mmission's office in San Francisco. 

a. The deviation filing- will be noted inunediately in the Commission's 
Transportation Calenclar. Renewals of simplified and full cost 
deviations will be labelecl as such in the calendar notice. The 
deviated rate will become effective 30 days after the calendar 
notice date, unless rejected or suspended prior to that date by the 
Commission staff. 

b. The Commission staff will review the proposed deviations for 
compliance during the 30 day notice period_ 

c. Staff may reject a filinq within the 30 day notice period.. All 
rejections will be noted in the Daily Transportation Calendar 
and applicants will l:>e notified by mail of the reasons for 
rejection. 

d. Staff will reject any application that is incomplete or fails to 
comply with the requirements the Commission has promulgatea, 
including the fo,l 1 owing : 

i. If a simplifiecl rate deviation application, the proposed 
rate must ~e no less than 90% of the applicable minimum 
rate. 

ii. If a full cost application, the proposed rate must provide 
an operating ratio of less than 100 .. 

iii. If a variabl'e cost application, the proposed rate must 
cover at least l05.% of the total ot variable cost Zlnd 
insurance • 
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iv. su~mit a copy of their application for a Biennial 
Inspection of Terminals (BIT) inspection by the california 
Highway Patrol along with evidence of payment of the fees 
for that inspection; their Requestor Co<1e NUlDber assi9'1le<1 
by the Department of Motor Vehicles as part of their par
ticipation in the DMV's PUll Notice Program; an<1 certifica
tion that all subhaulers to be used in pertormin~ the <1evi
ated transportation have also applied for a BIT ~nspection 
and are participating in the Pull Notice Program. 

e. Any party may protest a proposed rate deviation. The protest 
must be in writing and specifically indicate in what manner the 
application for a <1eviated rate is detective.. Xt must be received 
no later than 10 days betore the <1eviate<1 rate is sche<1ule<1 to 
become effective. The protestant shall serve a copy of the protest 
on the applicant on the same d.ate it is. either forwarCled. or d.elivered. 
to the Commission. All protests will be note<1 in the Commission's 
Transportation Calendar. 

f. Commission staff shall reject the protest if it does not alleqe a 
failure to comply with the deviation requirements the Commission has 
promulgated or if the protest is frivolous. (A "frivolous" protest 
is one that provides no- basis for its objection to- the propose<1 
clcviation.) Otherwise, staff shall evaluate the substance of the 
protest basecl on conformity with the guidelines for filinq the 
application. Based on this review of the protest and application, 
staff may reject the filing before the effective date of the rate • 
The staff may also temporarily suspend the rate for a period of time 
not to exceed 45 days ~eyoncl the date of suspension, during which 
time it will either reject the protest or the rate~ or request the 
commission to further suspend the rate and set the matter for 
hearing. Protests may raise questions about the costs (including the 
underlying perfor:mance factors) that a carrier has relied on in its 
cleviation application. Staff may try to get the protestant and 
applicant to reso,lve their differences about such costs. However, 
where a protest raises a non-frivolous question of fact about such 
costs (that is, where the protest provides some basis for its. 
objection to the costs contained in the' application),. if Staff is 
una~le to resolve the protest such that the protest iswithdra-;.m, 
then S,taff will suspend the rate, if it has· not already been 
suspended, and request that the Commission docket the matter and set 
it for hearing. The Commission will further suspend the rate and 
schedule a hearing if, based on review of the application, the 
protest,., and Staff's. recommendation, the Commission concludes that 
there is a material issue of fact bearinq on the reasonal::lleness. of 
the deviated rate. 

g. Notice o·f any rejection or rate suspension, and. any vacation of such 
suspension, will appear in the Commission's Transp~rtation Calendar. 

h. If a protest results in the Commission setting, the matter, tor 
hearing" the burel'en of proof rests with the proponent of the devi
ated rate • 
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commission review o'! any rate which is in effect may :be initiated by 
filing a formal complaint. A formal complaint may also be filed by a 
protestant whose protest has been rejected~ or by a would-be 
protestant,. before the deviated rate goes into effect.. 'the ):)urden of 
proof in a complaint shall be upon the complainant. The cOlDplainant 
will send a copy of the complaint to-the defendant (carrier),.. shipper 
and any s~haulers who- are parties to- the transportation agreement. 
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1. 

SIMFLltIEP BA~ PEVlbTION APFLICATION FOEM 

APPLICANT INFORMATION 
Application No: (Commissi2D will insert num'be:r;:) 
Is this a renewal application? yes ____ no 
cal T-No: 
Name: 
Address: 
Telephone:: 
Person to, contact: 
It a corporation, attach articles ot incorporation or 

reference a previous filing that contained the articles: 
Signature of owner or officer: 

2. SAFETY INFORMATION 
Attach your copy of your application for a Biennial Inspec

tion of Terminals (BIT) inspection by the California High
way Patrol along with evidence of payment of the fees for 
that inspection; your Requestor Code Number assigned by the 
Department of Motor Vehicles. as part of participation in 
the DMV's PUll Notice Program; and certification that all 
su'bhaulers to· be used in performing the deviated transpor
tation have also- applied for a BIT inspection and are par
ticipating in the PUll Notice' Program. 

3. FINANCIAL· INFORMATION 
Attach latest available balance sheet,. dated , 19 
Attach income statement for the latest fiscal year ending--

____ , 19_" 

4. SHIPPER INFORMATION 
Attach a letter of support from the shipper, including the 

shipper's name, address" telephone number,. person to· con
tact, and signature of the owner or o,fficer .. 

5. TRANSPORTATION DETAILS 
Job location: 
Point o·f origin: 
Po·int ·of Destination: 
Haul distance: 
Commodity: 
Quantity: 
Applica~le tariff: 
Applicable tariff rate: 
Proposed rate: 
Effective date' o,t proposed rate: 
Termination date of proposed rate*: 

*Note: All rate deviations m.ust be renewed after one year. 
The renewalapp,licationshould be SUbmitted at least six weeks prior 
toexp,iration .. 

Revised Page A-l-l 



c. 5437, OSH 325 et al. 

• 

• 

• 

6. SOBHAULER I NFO:RMA.'I' I ON 
Attach separate pages with information on items 1 and 2 

(on page A-l-l) • 
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CARRIER VERIFICATION 

I am the applieant in the above-entitled matter~ the statements in 
the foregoing doeument are true o! my own knowledge,. e~cept as. to 
matters.- whieh are therein stated on information or Delie!, and as to· 
those matters, I believe them to, be true~ 

I declare under penalty of perjury that the foregoing is true and 
correet .. 

E~ecuted on ______ ---------at __ ~~--~~~~--__ , California~ 
(Date) (Name o,t City) 

(Applicant) 
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CARRIER VERIFICATION 

(Where Applicant I$ a corporation) 

I am an officer ot the applicant corporation herein, and am 
authorized to· ma~e ·this verification on its behal!~ The statements 
in the foregoing· document are true of my own knowledge except as to 
the matters which are therein stated on information and' belief ,- and 
as to those matters I believe them to· be true~ 

I declare under penalty of perjury that the foregoing is true 
and correct. 

Executed on ____ ~~~ ______ at ~ ____ ~~~I 
(Date) (Name of City) 

California. 

(Signature and Title of corporate Officer 
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• 

• 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foreqo·ing applica
tion has been serveQ' ~y (speeify m~~hod of serviee) upon each of 
the following: 

(List names and addresses of parties served.) 

Dated at ____ ~--__ ~~~~-, California, this __ ~~~_ 
(Name o·t City) (Day) 

of ______ __,-:------, 19~. 
(Month) 

(Signature of Person Responsi~le for Service 
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APPLICATION TO DEVIATE FROM THE MINIMUM RAXES FOR 
TRANSPORTATION OF COMMODITIES IN DUM? TRUCK EQUIPMENT 

FULL COST DEVIATION APPLICATION 

Is this. a renewal application? __ -"yes __ ....... no 

Full cost aeviation application :# JCommission will insert numberl 

Name of carrier ..... ______ ~(E~x~a~c~t~Le~g~a~l~N~am~e~) ______________ __ 

Cal T-No. of carrier ..... ___________________________________ _ 

Principal place of business (Street Address and City) 

If applicant is a corporation, attach articles. of incorporation or 
make reference to a previous filing that contained the articles .. 

Carrier is authorized to transport (Show O~eratiDg Authority) 

Contact person regarding this applicationCName, Title, Mdress_ 

and Telephone Number) 
commodity description and form, _________________________ ___ 

Deviation trom Minimum Rate Tarift ______ -(T~a~rwl~'t~t~N~uwm~b~e~r.) _____ __ 
origin, _______________________________________________ __ 

Destination, ____________________________________________ ___ 

Shipper ____________________________________________________ _ 

Present Rate(expres~ in unit of m~as~re) min. wt./ unless hourly 

Proposed Rate(e~regs in unit-Q! measure) min. ~.! unless hourly 

1. Describe the transportation to be pertormed. (The· description 
should cover all particulars of the transportation to· include 
but not be limited to: Loading and unloading, loadweights and 
anticipated vo-lume per day or other time period, and whether the 
transportation is part of a bac)chaul or fronthaul .. ) 

2. Show the estimated cost of performin9 the transportation under the 
proposed rate. Include ,the development ot labor costs, vehiCle 
fixed· costs and mileage costs,. other direct costs and; allocations 
ot administrative and other indirect costs.· OVerall eos.t should »e 
expressed in terms of cost per 100 pounds,- eost per load, -or other 
appropriate unit of measure .. 
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Show expected revenue from the transportation under the proposed 
rate in terms. of revenue per 100 pounds, revenue per load or 
other appropriate unit of ~easure that will permit evaluation 
of the profitability of the service at the proposed rates .. 
Explain the ~ethods used in clevelopinq the revenue fiqures. 

4. Attach a letter o·t support from the shipper. 

5. Identify any carrieres) presently providing the specific service 
sought by the applicant. 

6·. Attach applicant's latest available balance sheet, 
.dated , 19_. and an income statement for the latest 
fiscal year ending , 19_" 

7. Subhaulers will be used to perform less than half_, more than 
half ___ , or none ___ of the transportation. 

S. If subhaulers are engaged to perform the service, they must either 
be paid the full proposed rate or, it the subhaulers will be paid a 
lesser rate orcharqe than that sought by the applicant, or if in 
any case more than hal f Q'! the transportation under the devia.ted 
rate is to'1:>eprovided by subhaulers,. the following' facts and 
statements must :be submitted and joined with the tiling of the 
application: 

A. Name ot-Subhauler 
Peait't{ymber 
Curren,!; Agdreps 

LIST S'OBHA'OLERS BELOW: 

1. _____________ 2. ____________ _ 

3. ______________________ 40 ______________________ __ 

B. A profit and loss (income) statement and a :balance sheet • 
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• 

C. A detailed financial statement from each subhauler showinq 
its total revenues and expenses in per'!orminq the trans
portation for the prime carrier for the last fiscal year 
and the subhauler's projected revenues and expenses for 
the specific transportation sought under this application. 

Where financial information about subhaulers is submitted (either 
because they will be paid a lesser rate than that sou9ht by the 
applicant or because they will provide more than half o.f the trans
portation), each subhauler must be paid enough to· cover its full 
cost for proviciing the service and produce a profit as well. 

9. Other facts relied upon to· support the reasonableness o.f the 
proposed rate. . 

10. Attach a copy of your application for a Biennial Inspection of 
Terminals (BIT) inspection by the California Highway Patrol alonq 
with eViaence of payment of the fees for that inspection; your 
Requestor Code Number assigned by the Department of Motor Vehicles 
as part of participation in the DM"V's Pull Notice Program; and cer
tification that all subhaulers to· be used in performing the devi
ated transportation have also· applied for a BIT inspection and are 
participating in the Pull Notice Program. 

11. This rate shall become effective 30 days after the date that 
notice o·f the filing appears in the commission's Transportation 
Calenaar •. 

12. This rate shall expire (show @tel (no· later than 
one year from the effective aate). 

13. In all other respects the rates and rules in MR'I' ____ shall apply. 

14. Applicant will furnish a. copy of this application to· any interested 
party either upon their. written request or that of the Commission. 
Renewal applications must be served upon the parties who were 
served a copy of the precedinq application~ 

Dated at _____________________ __ Calitornia, this. ______ _ 
day of ______________ , 19_. 

SiCjnature: '1'i tle: __________________ _ 
Address: ____________ _ 

Telephone Number: 
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CARRIER VERIFICATION 

I am the applieant in the a~ove-entitled matter: the statements in 
the foregoinq document are trueot my own )cnowledqe,. exeept as. to, 
matters whieh are therein stated on information or beliet," and as 
to those matters, I believe them to be true. 

I deelare under penalty of perjury that the foregoing is true and 
correet .. 

Executed on __ ~~~ _______ a.t __ ~ ____ ~~~~ ____ , California. 
(Date) (Name of City) 

(Applicant) 
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CARRIER VERIFICATION 

(Where Applicant Is a corporation) 

I am an officer of the applicant corporation herein, and am author
ized to, make this verification on its behalf. The statements in 
the' foregoing document are true of my own knowledge except as to 
the matters which are therein stated on information and belief, and 
as to those matters I believe them to be true. 

I declare under penalty of perjury that the foregoing is true and 
correct .. 

Executed on ____ ~ __ ~ __ --__ at ~ ____ ~~~, 
(Date) (Name of City) 

California. 

(Signature and Title of corporate Officer 
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CER'l'IFICA'l'E OF SERVICE 

I hereby certify that a true copy of the foregoing application has 
been served by (specify methQ~t service) upon each of the 
following: 

(List na~es and addresses of parties served.) 

Dated' at , California, this _~~ __ 
(Name of City) (Day) 

(S:ignature of Person Responsible for service 
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APPLICATION TO OEVIATE FROM THE MINIMUM RATES FOR TRANSPORTATION 
OF COMMODITIES IN OUMP TRUCK EQUIPMEN~ 

VARIABLE COST DEVIATION APPLICATION 

carrier applicant qualifies to· tile a deviation und~r the vari
able cost deviation procedure by demonstrating profitability or 
working capital availability.. A showing of sufficient working capi
tal requires a showing of cash or other liquid assets sufficient, 
over the life of the deviation, to· cover: (1) the carrier's ordi
nary working capital requirements; plus (2) the ditfcrenc~ between 
revenues that would be received under (a) the applicable minimum 
rate excluding the profit factor incorporated into the minimum rate, 
and (b) the deviated rate requested. (If a carrier wishes, it may 
substitute for item (2) (a) the tully allocated cost of the particu
lar transportation.) 

Applicants will submit a balance sheet and income statement 
from the most current fiscal year. N~w dump truck carriers and 
those applicants who show a loss on their income statements must 
submit a balance sheet, a worXing capital worksheet, and a projected 
profit and loss statement.. New carriers and those applicants who 
show a loss on their pr~fit and loss (income) statement will also be 
required to sign a release form (Appendix 0) authorizing the Commis
sion to· obtain financial information from the applicant's bank 
records .. 

If subhaulers are to be used, the cost justification shall 
either contain a declaration that su~haulers will not provide more 
than half of the actual transportation under the proposed rates (as 
evidenced, for example, by the subhaulers providing less than halt 
of the power units), or includ~ the costs of the subhaulers. When 
subhaulers provide more than halt of the transportation: each sub
hauler must make the same showing of profitability or sufficient 
working capital as the prime carrier~ each subhauler must su}jmit a 
}jalance sheet ana income statement for the most current fiscal year, 
excep~ that new sUbhaulers and subhaulers who show a loss on their 
income statement must submit a }jalance sheet, working capital work
sheet r and projected profit and loss statement;. and new' subhaulers 
ana subhaulers who show a 10s50n their income statement will also 
be required to si9'n·a release form (Appendix D) . authorizing the Com
mission to' obtain financial information from the subhauler's bank 
records • 
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• variable cost deviation application #(Commission will insert number) 

Name of carrier ______ ~(E~X~a~c~t~Le~g~a~l~N~a~m~e~) __________ __ 

Cal T-No. of carrier ______________________________ __ 

Principal place of business ______ -u(S~t~rwewe~t~A~d~d~r~e~s~s~on~d~C~l~·t~V~)~ ____ __ 

If applicant is a corporation, attach articles of incorporation or 
make reference to'a previous tiling that contained the articlcs~ 

Carrier is authorized to transport (Show Operatipg Authot,ity) 

contact person regarding this application eName. Title. Ad~ 
and Telephone Number) 

Oescription of commodity _________________________ _ 

Deviation from Minimum Rate Tariff __ .... CT .... alol.or .. l ... · f ...... f .......... N:.JIult,AjlD.II:Ibr,:.e .. r .. ) _____ _ 
origin~ ________________________________________________ _ 

Destination _____________________________________________ __ 

Shipper ____________________________________________ ___ 

~ Present Rate ~ress in unit ot measure) min. we. {unless hourly) 

Proposed Rate (express in unit of measure) min. w:t.!unless hourly) 

1. Describe the transportation that will be- performed under this 
rate.. (The description should cover all particulars ot the trans
portation to· include but not be limited to: Loading and unloading, 
loadweights and anticipated volume per day or other time period, 
and whether the transportation is part of a backhaul or fronthaul.j 

2. In the event that subhaulers are engaged to· perform this trans
portation, they shall be paid no less than 95% of the revenue 
earned from the deviated rate~ If the subhaulers are only provid
ing "pulling'"services,. (tractor and driver only) they shall :be paid 
no less than 7'5-%. o·f the revenue earned from the deviated rate~ The 
difference between the deviated rate and the amount paid to· the 
subhauler will cover any bro~erage fee normally paid to the prime 
carrier. 

3.Su:bbaulers will be' used. to· perform less than half_, more than 
half_, or none __ of the transportation. 
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4. If ~\lthQrity is sought utilizing subhaulers, submit the 
following:-

Name of Subhayler 
Permit ..,.Number 
Current Addtess 

LIST SUBHAULERS BELOW: l. __________________________ _ 

3. __________________________ __ 

2. ________________________ _ 

4, ________________________ _ 

5. Attach a copy of your application tor a Biennial Inspection of 
Terminals. (BIT) inspection l:ly the california Hi9hway Patrol alonq 
wi th evidence o,f payment of the tees, tor that inspection; your 
Requestor Codoe Numl:ler assigned by the Department of Motor Vehicles 
as part of participation in the DMV"s Pull Notice PrO<Jram; and cer
tification that all sul:lhaulers to l:le used in performing the devi
ated transportation have also applied for a BIT inspection and are 
participating in the Pull Notice Program. 

6. Revenue/Cost ComparisonS--The rate/cost information can be 
stated per trip, per mile, per ton, per hour or other appropriate 
unit of measure. Please be consistent throughout your presentation. 
If the proposal contains. different ori9in/destination combinations 
or different weights., please give appropriate examples. (Addi
tional sheets may be used for sul::lhauler c1ata). ALL CARRIERS (and 
subhaulers,. if subhaulersare providinCj more than 50% o,f the 
transportation) MUST' SUBMIT' REVENUE/COST' COMPARISON STATEMENTS. 
The format on the next page can be' followed or can serve as a 
9uide: 

Revised Paqe C-3 . 



II 

C. 5437~ osa 325 et a1. 

4IIt PROPOSED RATE: 

• 

• 

INSURANCE COSTS: 

VARIABLE COSTS: 

Driver tabor 

Fuel/Oil· 

Tires. 

Maintenance 
and Repair 

Gross Revenue 
Expenses 

Other variablc costs 
(Please specify. If none,. write "none") * ___________ _ 

TOTAL VARIABLE COST . 

INSUAANCE PLtrS VARIABLE 
COSTS 

DIFFERENCE 
(Rate minus Costs) 

*If an input is used specifically for the job in question, and 
would not be used or paid for otherwisc, the input is variable. 

7. Submit a letter of support from the shipper. 

S. Attached are the carrier verification and the subhauler verifi
cation forms. ALL VARIABLE COST· DEVIATION PROPOSALS MOST· INCLUDE 
THE CARRIER VERIFICATION FORM. If subhaulers will be performing 
transportation the StrBHAULER VERIFICATION form must be submitted as 
well. 

9. This rate shall become effective 30 days after the date that 
notice of the filing appears in the Coxnmission's Transp¢rtation 
Calendar. 

10. This. rate shall expire,_~(s~hAlo.:.;::w~d~aZ;.x.;e:.:.),--_ (no later ·than six months 
from effective date). 

11. In all other respects the rates and rules in MRT ____ shall 
apply~ . 
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12. Applieant.will furnish a copy of this application to any inter
ested party upon either their written request or that of the Com
mission. 

Dated at ________ ~, California., this ______ _ 
day o·f , 19_. 

Signature:. 
Aadress: 

________________ 'l'itle: ___________ __ 

'l'elephone Numl:>er:- _______ _ 
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CARRIER VERIFICATION 

I am the applicant in the above-entitled matter; the state
ments in the fore9'o·in9' document are true of my own knowledge f 
except as to matters which are therein stated on information or 
beliet, and as- to those matters- I believe them to· be true. 

I certify that the rates contained in Variable Cost Oeviation 
Application #(Commission will insert number) will cover 105% of 
the total of all variable costs and insurance incurred in provid
ing the transportation. 

I declare under penalty o·f perjury that the foregoing is true 
and correct •. 

Executed on ___________________ at, ________ ~~-----california 
(Date) (Name of City) 

carrier" Applicant 
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CARRIER VERIFICATION 

(Where Applicant is a Corporation) 

X am an officer of the applicant corporation herein, and am 
authorized to make this verification on its behalf. The state
ments in the foregoing document are true of my own knowledge 
e~cept as to the matters which are therein stated on information 
and belief, and as to those matters I believe them to be true. 

I certify that the rates contained in the Variable Cost Deviation 
Application # (CQmmission will in~ number) will cover 105% of 
the total of all variable costs and insurance incurred in provid
ing the transportation. 

X declare under penalty of perjury that the foregoin9' is true and 
correct. 

E~ecuted on ______ ----------at ~----~~~, 
(Date) (Name of City) 

California. 

(Signature and Title Of Corporate Officer 
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SUBHAULER VERIFICATXON 

I am the subhauler applicant in the above-entitled matter: 
the statements in the foregoing document concernin9 this 
subhauler applicant are true of my own knowledge, except as to, 
matters which are'therein stated on information or belief, and as 
to those matters I believe them to be true. 

I certify that 95%* of the rate contained in variable Cost 
Deviation Application # will cover 10$% of the total 
of all variable costs and insurance incurred~by this subhauler 
applicant in providing the transportation., 

X declare under penalty of perjury that the foregoing is true 
and correct. 

Executed on, ____ ~~----__ at __ ~ __ --~~~~, California. 
(Date) (Name of City) 

(Subhauler Applicant) 

*75% for "pullers"- furnishing a driver and tractor only_ 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing applica
tion has ~een served by (specify method of service) upon each of 
the following! 

(List names and addresses of parties served.) 

Dated at _-:-,, __ ~~':-:-"-=-__ ' California,. this ~~~ __ 
(Name ot city) (Day) 

of _~_-:-~ ______ , 19_-
(Month) 

(Signature of Person Responsible for service) 
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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
RELEASE OF INFORMATION AUTHORIZA'l'ION 

'l'he undersigned authorizes the California· Public Utilities 
conunission to obtain such verification or further information as 
it may require concerninq information on financial condition set 
forth in the application for deviation authority, as submitted by 
the undersigned. 

Regarding the veritication of ~ank records, such verification 
shall be limited to· the particular accounts. and/or items listed 
below by the applicant and shall ~e limited to a period of time 
coxnrnencinq on the date of the signing of the application and end
ing on the date of the granting or rejection of the applicationi 
but in no event shall the period for the verification of bank 
records. extend beyond the date of the final disposition of the 
application. 

The applicant has the right to revoke' this authori
zation at any time, and agrees that any documents submitted for 
the purpose of demonstrating financial condition shall remain 
with the Commission. 

Date ________________ _ 

Signature of Applicant(s) 

BANK RECORDS: 

NAME AND LOCATION OF BANK TYPE OF ACCOUNT ACCT. NO. AMOUNT 
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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
CONSENT TO OBTAIN INFORMATION 

(To be signed by non-applicant spouse of married applicant) 

I authorize the California Public Utilities Commission to 
obtain whatever information about my financial conaition it con
siders necessary and appropriate for the purposes of evaluating 
the financial condition of my spouse as an ·applicant for devia
tion authority. 

Regarding the verification of bank records, my 
authorization is limited to· the accounts and/or items listed 
below and is limitea to a period of time commencing on the date 
of the signing of the application and ending on the date of the 
granting or rejection of the application;- but in no event shall 
the period for the verification of bank records extend beyond the 
date of the final disposition of the application. 

I understand that I have the right to· revoke this authoriza
tion at any time. 

Date ________________ _ 

Signature of Spouse 

BANK RECORDS: 

NAME AND LOCATION OF BANK TYPE OF ACCOUNT ACCT. NO. AMOUNT 

Revised Page D-2 
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Decision 
/" 

BEFORE '!'HE PUBLIC UTILITIES COMMISSION OF '!'HE STATE OF coiU.IFORNIA 

In the Matter o,;! the Investi9'ation ) / 
for the purposes of consider:Lng.) Case 5~37 I OSH 325-
and determining minimum rates for ) (FilE;d(April 17, 1985-) 
transportation of sand, rock, ) C~e 5437 ,OSB 323 
gravel and related items in bulk, ) CUled October 1" 1934) 
in dump truck equipment between V Case 543'7, Pet .. 32'9 
points in California as provided. in) (Filed June ~, 198$) 
Minimum Rate Tariff 7-A and the ) 
revisions or reissues'thereof. 

) 
------------------) Case 9819 I' osa 7$ 

) case 982'0" OSK 25-
) (Fileci April 17, 1985) 

And Related Matters. ) Case 9819, Pet. 79 
) Case 9820; Pet .. 29-
) case 5432" Pet. 1060 
) (Filed June 6, 1985) 

--------------------~~--------) 

QBPEB ~FXlNY DECISION 83-04-Q86 
/ AN.ll Ill'l!X:tNY EEHEAR:tNY . 

califo;nia oump Truck Owners Association and California 
Carriers Associ~ion (CDTOA/CCA) and. California Trucking 

I 
Association (~A) have filed applications for rehearing of 0.89-
04-086, (the Decision), in which the Co:rmnission ad.opted deviation 
procedures f~r dump truck carriers. In D.89-07-065-, we stayed. 
these new ~viation procedures, to preserve the status quo 
pending C6mmission aetion on COTOA/CCA'S application for 
rehearin~. Having considered the applications- for rehearing, we 
will n~ modify the Decision, deny rehearinq, and lift the stay. 

~ eTA attached an affidavit to' its app11cation for 
rehearing. However, it is generally inappropriato to attach an 
affidavit or declaration to an application for rehearinqi an 
ap~lication tor rehearinq is not a proper means for introducinq 
n'w evidence into the record.. S,i-nce, CTA's aft:i:davit does not 

jarticularlY try to introduce any new facts" but mostly just 

1 
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makes legal arguments, we have treated the affidavit as if it 
were a brief. 

CDTOA/CCA objects that the adoptedproeedures do, not 
permit protests relying on allegations of Npriec fixing, ••• 
restraint of trade, (or) the creation of a monopoly in a certain//' 
territory" or on alleqations "that subhaulers are :being fore~o. 
work at a significant loss~" However, there is somethi~ 

/' implausible about the kinds of protests that CDTOA/CCA wishes to· 
file. First,- as pointed out in our modified dec~n, 
subhaulers, like other dump truek carriers" c~t be forced to 
accept money-losing hauls and are free to r~eet deviated-rate 
hauls that do not pay enough~ (Moreover /our adopted procedures 
contain provisions that protect subhauWrs, such as their 

/ 
division of revenue requirements ancytne "50%" rule.) second, 
CDTOA/CCA does not explain how th~dopted procedures will lead 
to "price fixing" or other anti-oompetitive results. To· the 
contrary, because the adopted &tviation proeedures allow a 
greater degree of pricing fldibility, and therefore a greater . 
aegree ot competition, we ~ieve theseaeviations are unlikely 
to cause such anti-competi~ive effects. We believe it more 
likely that competito~~'OUld use such protests to delay 
requested deviations ~d inhibit eompetition. We therefore 
conclude 'that it is more reasonable to allow deviated rates that 
meet our adopted guidelines to go· into effect than to· allow 
competitors to· deJ/~y requested deviations just ~y filing protests 
making allegatiorts of anti-competitive behavior. ,A would-be 
protestant who~enUinelY believes that there is an anti
competitive problem can still f£le a complaint and obtain 
Commission r~view of its grievance. 

I tn its application for rehearing COTOA/CCA says it 
I 

expects "that virtually every contractor in the State will inGist 
on a sim~lified deviated rate when these deviation procedures 
~ecome /affecti ve .. " Subsequent events have faile,d' to· confirm' 
CDTOA/CCA.'s expectations. The·Decision.was issued at the end of 
APril,( and the new deviation procedures became effective on July 

, ~ '. . 
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first. However, despite this considerable lead ti:e in Which 
carriers could have beenpreparinq deviation applications, 
carriers filed only tW2 Simplified Deviation applications durinq 
the. more than half month period from July 1 until the new 
proced.ures were stayed by 0.89-07-065. 

We have carefully considered each of the issues and 
arguments raised in the applications for rehearing and are of the 
opinion that sufficient grounds for granting rehearing have not 
been shown. We are, however, of the view that the Decision 
sh.ould. be modified. in several respects;.. Mor~partieularlY, we 
wish to take this. opportunity to, ~etter e~rain why we have 
ad.opted these d.eviation procedures any: make some tine-tuninq 
chanqes in the procedures themselves 
COnclusion of Law Z' 

1. It is more reasonabl to allow deviated rates that meet 
our adopted guidelines to 9~nto, effect than to allow 
competitors to delay reque ed deviations just by tiling protest~ 
makinq alleqations of an i-competitive behavior. 

'Z'herefore I' 9: od cause appearinq" 
I'Z'- IS ORD~D that D.89-04-086 is moCl.ified as tollows: 

1. 'Z'he first sentence in the second full paraqraph on page 
18 is modified to/read: 

paraqra 

I 

Carr'ers must sUbmit a showinq that they are 
eit er profitable, or have sutficient workinq 
ca ital to, cover any loss that could result 
t om using the vari@le cost rate. 

'Z'he following' ,material is added at the end. of the last 
on paqe 23: 

Under the proposed GO, protests to Rule 6 
applications would be "required to, :eet a 
high stand.ard. of merit"'. The proposed' GO 
then would permit either the commission. or 
staff" actinq.under delegated authority" to 
authorize Rule 6 d.eviations .. 

:3 
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Calitornia Truckinq Association (CTA) indicated its 
support of the CDTOA/CCA proposal for an interim period of two 
years subject to review at the expiration of that period. 
COTOA/CCA have noc objection to, adoption of their proposal, 
contained in Revised Exhibit 100, for an intorim two-year period. 

&oalition 
The Coalition's proposal is the easiest to state ot the 

four proposals.~ It recommends simply that Resolut:i:ori" TS-S8-2 }"e 
moditied, by providing that it no protest is f.. ~~d to· a souqht 
deviation, and neither the Commission's TO ff nor an assigned 
AI:! has any o}"jeetion to its authorizat n, the AI.J shall within 
20 days after expiration of the prot period prepare a proposed 
decision, which shall ~e 
meeting thereafter. 
DifW1sSi oD 

For several 

Commission at its first 

s we have developed and maintained 
minimum rates for the tr sportation ot commodities in dump· truck 
equipment. Costs ~ave een developed based upon industrywide, 
averaqe performance d ta~ While many deviations have been 
authorized tor the ;i'terplant transportation ot dump truck 
commodities, te~ve been granted in connection with the 
transportation 0 rock, sand and qravel when involved in 
construction a ivity.. Resolution 'rS-S82: has required that 
deviations beJbased upon favorable circumstances attendant to the 
transportat~n, such as a return load opportunity. Opportunities 

/ 
for backha~s are seldom involved in construction activity. To> the 
extent th t construction haulers such as Yuba may find it 
infeasib e to incur the present level of expense associated with 
obtain q authority to· charge less than mini~ums on much of their 
tratt'c because of job size,. present procedures further diminiSh 
devi tion opportunities in this area. 

Wben rail freight. transportation was subject to the 
nomic jurisdiction of· this Commission., prior to- its c1erequlation 

Revised paqe 24 
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by fecieral ciecree in 1980 (Staggers Act, PI. 96-448), rail rates 
were often available and coulci:be assessed by dump truckers under 
the provisions of pU Code § 3663. However, such rail rate 
opportunities are no longer available, leaving the minimum rates as 
the lowest available rates in most circumstances. Greater downward 
pricing flexibility is re~ired. to meet the needs ot the industry. 
For example, ':l~als witness Lindeman testified. that flexibility 
would always be needed because of the extreme variability in the 
amount of time required. for hauls ot under 5,0-' miles to construction 

/ 
site$. Because minimum rates are based on/average requirements 

£ they are always unal:>le to take account~:t such varia))ility in 
costs. Furthermore~ some hauling now'done by proprietary carriers 
may shift to for~hire carriage

7
if 9feater downward pricing 

flexibility is available. 
The COTOAjCCA proposals, supported by etA, could be 

granted quickly, anci they pr. ~ide a great deal of opportunity for 
the introduction of indivi ual carrier 'operating experience into 
the industry pricing st cture. The COTOA/CCA Rule $ proposal 
would provide an exped~'ed method tor achieving authority to 
deviate, based upon aj'showing similar to the one presently required 
under Resolution T~'-82, and would allow such cost justified 
requests to, become effective 30 days after being calendared, if 
unprotested.. How ver" the CO'J:OA/ CCA Rule 6 proposal,. while 
innovative" woul' impose a number of control and oversight 
re~irements whiCh we do not believe are necessary in order to 
inject the do~ward pricing flexibility desired. the complex and 
paperwork in~nsive, set of recommendations contained in the 
proposed RU~ &, coupled with the inereased commission TD staffing 
admittedly~ecessary to examine, monitor and audit such requests 
and the p~tor.mances realized thereunder, should be undertaken only 
i~ th~re ?ere no other viable method available for adoption. 

'the 'I'D staff's proposals, in the main,. appear to, ofter a 
greater degree ot prieinq flexibility than now exists under present . 

Revised page 2 S. 
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procedures. 'I'hey do so with a minimum of oversight. Staff's Full 
cost Procedure would afford carriers and shippers the expedited 
procedure we have desired. It would also allow carriers the 
opportunity to assess less than minimum rates base~pon individual 
operating experience, thereby achieving' the d~ure from average 
costs and rates which have been the princip~~targ'ots of critiez of 
minimum rate regulation. ~ 

The TO staff's Variable cos~rocedure otters further 
opportunity to- carriers in situatio described by the TO staff 
witness in his eXhibit - those wh e they miqht bo able to" qain 

"additi.onal business during slow imes when equipment and drivers 
are idle, or to carriers with he ability to aChieve further 
savings as when they may be ravelinq empty to or from a point of 
pickup or delivery. The staff propo~al providos adequato 
protection for the viabi ity of the industry by ,requirinq tho 
showinq of profitabili or workifig' capital adequacy every six 
months in order to i tiate and continue Variable cost deviations • 

However, believe that the 'I'D staff Variable Cost 
Procedure would be more reasonable if amended. to include the cozt 
for insurance," a recommended by tuba in its prQPosal. Insurance 
costs have otte been treated by cost experts as variable, rather 
than fixed cos s, as in those cases where insurance is paid as a 
percentaqe ot/qross revenue, or on a :mileage basis. these costs 
have been inereasing disproportionately to other costs in recent 
years. 'I'hetf should be included in variable cost presentations of 
all carrie,s; otherwise ~ carriers who- cio not incur such expenses as 
variable costs· could exclude them from their cost presentations, 
while thdse who do pay tor. their insurance as a variable eost wou14 
have to/inclUde them. These latter carriers cou14 not compete on 
the s~e basis with the first qroup. 'I'his unfair result woulci ~est 
be res~lved by requiring the inclusionot insurance by' all carriers 
wiShi~g to use the TD staff's Variable'Cost Procedure in biddinq 
for Jransportation. Insurance is an expense mandated 1:>y Commission 

/ 
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order. It is more reasonable in these circumstances to require 
rei~ursement for such expense when it is mandated. 

The Yuba proposal is concise and simple. Of all the 
proposals advanced, it appears to offer the most pricing 
flexibil:i.ty in an expedited fashion. Because deviation applicants 
would not be required to incur the expense of providing a complex 
and detailed showing to obtain authority to engage in some degree 
of downward pricing activity, Yuba's proposal also helps to- ensure 
that no traffic a carrier has an economic desire to handle under 

,/r 

deviated rates would be generally :barred from moving at less than 
minimums because of excessive filing costs. u~r the Yuba 

/' proposal, even the smallest and most unsoph;i."Sticated carrier would 
likely findtbe procedures it need follo to obtain a deviation 
manageable. Uniform access tp' deviat ns would be maximized. The 
proposal's major flaw is that it allow a degreo of downward 
pricing that is too great in the sence of a mechanism through 
which we could review individu carrier costs and engage in'more 
carrier specific oversight. 

Based on its own experience and on information from other 
carriers, Yuba alleges t t the variable costs plus insuranca costs 
incurred to· operate a it of dump truck equipment that are 
typically experience in the industry amount to about 80% of total 
costs. As a result 
less than 80% of 

it conclUdes that a proposed rate that is no 
e established minimum rate can be automatically 

eonsidered reaso Al thouqh we do-' not rely on the percent."ge 
relationships c ntained in Yuba's Exhibit 913., we do, agree.that 
about 8:0% of _ t e minimum· rate should generally cover the variable 
and insurance costs of reasonably efficient carrier operations. 1 

1 The .term' "reasonably efficient carrier operations" refers to I 
the oper~tions that underlie the minimum rates. The Commission is 
currently considerin9' new approaches tor determinin9' who is a truly 
efficient carrier • 
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We acknowledged on page 5 of 0.86-08-030 issued in this proceeding 
that the varia~le and insurance costs upon which dump truck minimum 
rates are based amount to· about 85% of total operating costs.Z 

In addition to· operating costs, the minimum rates approved in this 
decision incorporate a 6% profit factor. Accordinqly, 
approximately 80% of the minimum rate should return variable and 
insurance costs to a reasonably efficient operator. ~ 

Over the normal one year duration that ~viation'is 
authorized, however, we believe that a carrie7/~ould be required 
to more fully cover its total costs of per~inq a specific 
haulinq job. We are concerned that 80% the minimum rate would 
tail to adequately cover the costs of ven an efficient carrier 
over the year lonq term of the devi ion if that carrier's entire 
business was· comprised: of only deviated rate traffic ... 

If Yuba's proposal w e tied to· a rate that was no less 
than 90%. of the established nimum, we would consider it a more 
viable proposal • nce of the 6%. profit factor in the 
current minimum rates wou d then tend to ensure that a reasonably 
efficient operator who ed this procedure always covered nearly 
its entire (fully allofated) operating costs. In its. cOWllants to 
the AL'J's· proposed d~ision in this matter, even Yuba tacitly 
acknowledged the pripriety ot a more restricted downward prieinq 
window by suqqest~q- the substitution ot a 90% minimum rate factor 
in connection with its proposal as a potential alternatiVe to its 
oriqinal 80% re~mmendation. 

WhilJ we believe that approximately 80% of the minimum 
rate will cov r variable and insurance costs, we will adopt a 90* 
figure for e Simplified Deviation Procedure.. Even if the 
percentaqe lationships'have changed somewhat since those reported 

2 D.86 08-030 shows, depreciation, tax, license, and overhead as 
amounting: to, 15%. of total costs •. 
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in 0.86-08-030, and even thouqh some overhead costs may:be variable 
rather than fixed, we remain confident that the reasonably 
efficient carrier's variable and insurance costs comprise less than 
90% of the minimum rate. The current minimum rates i~corporate a 
6% profit factor, and we are certain that fixed overhead and other 
fixed costs such as depreciation, taxes, and licens·e"fees total far 
more than 4% of the minimum rate", Today~s in~~e in minimum 
rates gives us further confidence that 90~of this new level is 
substantially above variable and insurance costs and will in fact 
cover nearly all of the reasonably ef~ient carrier"s operating 
costs. - ~ 

The Coalition's proPos~woUld allow virtually no new 
pricing flexibility beyon~ wha~xists. to~ay. Rather, it would 
perpetuate the present ReSOlution tS-682 requirements, :but would 
expedite the process in thO;fe cases where there are no protests. 
Such a proposal does not r far enough. 

None of the p;oposals except cotOA/C~'S contained 
specific recommendatio~concerning labor expense. Over the years 
the Commission has a~'horized many rate deviations in dump truek 

I 

transportation, tho~a:bOr portion of whieh has :been :based on tho 
actual labor cost experieneed, rather than the cost underlying the 
minimum. rate~ u~, of actual labor cost experienced seems 
preferable, giver the nature of the problem that a minimum rate 
deviation addresses. therefore, we will continue- the existing 
treatment of libor costs in cases handled under the new d~viation 
procedure.. I 

Af~erconsideration, we will adopt new dump truck 
deviation prpcedures that combine what w~ :believe to:be the 
desirable eiements of the Yuba and the 'I'D staff proposals. Under 
our adopted procedures, a carrier seeking t~ assess no less than 
90% of the/establiShed minimum rate will :be allowed to do so by 
filing a simplified rate.deviation application form· similar to· the 

I 

one contained in Appendi~ ~ to Yuba's Exhibit 98:. An.applicant 
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will ~e required to submit evidence of its overall financial 
condition, a proper satety report,. plus a certific~tion that all 
subhaulers are in compliance with applicable safety requlations. 

A carrier seeking to assess less than 90%: of .. the 
esta~lished minimum rate will be requir~d to compl~ith the . 
provisions of the TO staff~s proposal. We Wil~~quire applicants 
to show that insurance costs, as well as other costs that are 

/ 
clearly variable in nature, are covered~der the Variable Cost 
Procedure. ~ 

Both Yuba and COTOA/CCA r~eGmmend that the deviation 
procedures we adopt require an ap~ticant to· s~mit a favorable 
California Kighway Patrol (CHP);teport and to certify that all 
sUbhaulers are in compliance w1th applicable safety requlations •. 
In h~s proposed decision ad7~inq the deviation procedures proposed 
~y TO staff, the ALJ inte~ated these recommended safety procedures 
into 1'0 staff's proposecyProcedures. 

We support the principle that underlies the Yuba and 
CD1'OA/CCA proposed salety requirements. A review ot the record, 
however, indicates ~ttle evidence on whether CHP can expeditiously 
issue such reports! We note that Assembly Bill (AB) 2706 (1988) 
requires the CHP 1'0' ~egin a proqX'alIl of inspecting All truck:; 
biennially.. It appears unrealistic, given the burden of performing 
its AB 2706 relited tasks,. to expect that the em> could respond 

/ . 
expeditiously rO requests. tor safety inspection reports beyond 
those required by AB 2706. 

we/believe that the next best alternative to· the 
recommended~equirements of Yuba and COTOA/CCA is. to require 
deviation applicants to·: 1) show they have applied for a CHP 
Biennial In'spection of Terminals (BI1'); 2) submit a Requestor Code 

I . 
number ass:i.qned them by the Departlnent of Motor Vehicles (DMV') to 
evidence p~rticipation in that agency's Pull Notice Proqralll; and 3) 
certify that any sUbhaulers· used to perform· transportation under 
the proposed deviation have also· paid the tees required to· apply 
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for a CHP BI't inspection and are participating in the OMVrs Pull 
Notice proqram. In keeping with our working relationship with the 
CHP I we will forward the names.' of deviation applicants to· the CliP. 

'these requirements w~ll provide the safety check that ¥Uba and 
CDTOA/CCA recommended. 

The Simplified and Variable cost Procedures we are 
adopting include a requirement that s~haulers be pa' not less 
than 95% of the deviated. rate, or 75% when they e providing the 
tractor (pulling services) only. 'the Full Co 
require that sUbhaulers either receive th ull deviated rate or 
else that each subhauler be paid enough o· cover its full costs for 
providing the service and produce a of it as· well. These 
requirements. will serve to· protect Ubhaulers. 'the complete 
details of our adopted. procedure contained. in the Appendixes 
to this c1eeision. 

We believe 'to staf has the expertise to· cheek-off 
compliance with the relati ely straightforward filing requircmcntc 
we adopt today for deviation requests. It has administered GO 147-
A, whieh underlies the ~istinq general freight program, and, of 

Ii" .I course, TO staff's conelus. ons and act10ns 1n the course o. 
processing rate requ sts under our new program are subj,ect to, 
challenqe:, a protes ant, if his protest is not found by TO staff to 
fit our adopted delines, may file a formal eomplaint concerning 
the rates in iss ,and an applieant in a similar position can 
pursue formal p~6cessin9 of hiG applieation (which will be referred 

I to· an administ~tive law jud.ge). In summary, this c~rctully 
defined. and p;'scribed ~ele9ation to ~O staff entails its 
processing r~quests by checking-off compliance with clear 
requirements; ana a carrier or protestant who- takes legitilnate 
issue with staff's processing Qf a request may, as noted above, 
pursue forr/al review with a eomplaint or application. 

rcr' Code § 3666:' states: HIt any highway carrier other 
than a highway common carrier desires to'perform. any transportation 

, 'j 
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or accessorial service at a lesser rate than the minimum 
established. rates, the commission shall" upon finding that the 
proposed rate is reasonaJ:)le, authorize the lesser rate for not more 
than one year." 

As the Commission has previously stated: HThe term 
'reasonable' used in the context of Section 3GGG has not been 
d.efined succinctly and it is douJ:>tful that such can be done." 
(zmjor Truck Lines, 71 Cal. PUb. 'O'til .. Comma 447, -451 (1970).) 

Nevertheless, in prior cases the Commission required that deviated 
rates cover the fully allocated eosts of the transportation 
involved. We now conclude that suc~ a re~ir~~ent is too limiting. 

the Simplified and Variable cO~Procedures we hereby 
adopt are based on recovery of somet~ in excess of variable 
costs, not on recovery of the fullrallocated costs.. Still, as 
explained in qreater detail belo , such deviated rates are also 
reasonable. 

When the commissio required deviated rates to· cover the 
fully allocated costs of t e transportation, it required. the 
deviated-rate job· to pay ts full proportional share of the 
carrier's fixed costs. However, where no more remunerative work iz 
available, a rational usiness person will take on, additional wori: 
if the revenue from e j-ob exceeds the varial:>le costs. of 
performing the job nd makes ~ contribution to the business's 

• 
fixed costs. Ind ed,. TO staff's. witness, Burgess, testified that 
that had been hi practice in his own business.. The alternative is 
to let equipmen or workers sit idle and generate no contribution 
to fixed costs; 

, Thus, tor example, when a dump truck carrier has i4lc 
capacity it is rational for the carrier to- take ~n work that pays 
somethin9 mJre than the additional (or "variable") cost of 
perfOrmin9t2e transportation, even thou9h the job does not pay its 
full share of the carrier's fixed costs. ,Where no.betterpayinq 
work is av ilable, accepting work at such a price is of net-benefit L . -
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to the carrier, ~ecause it covers at least some ot the carrier's 
fixed costs, which have to ~e paid in any event. However, the 
prior requirement that a deviated. rate cover a job's fully 
allocated cost would generally have prevented the carrier from 
taking such work at those prices. 'rhus r the fUlly-allocat~cost 
requirement forced carriers to ~ehave irrationally, tba~s, 
unreasonably. Accordingly, we conclude that a re~ent that 

;;' 

rates always cover a job's fully allocated cost~s Ynreasonable 
and that deviated rates based on recovery ~mething in excess of 
variable costs are reasonable. ~ 

This conclusion is not withoue preeedent. In construing 
PU Code § 45l (relating to· common e~ier rates), we have 
previously eoncluded that a rate ~"reasonable" if it eontri~utes 
revenues above the out-of-pocketl'(Or "variable") costs of 
performing the service. ~ ~8664, Inyestigation of Reduee~ 
Rates, milneo at 3,4,8 (Ju.n.I23, 1959) (headnoted at $7 cal. PUlo. 
Util. CO~. 229, reprinte¥at 62 Cal. PUb. util. Comm. 259, 260-

(2).. See also, 0.45·770, 1"'~v!.,sr.;;"""'·..::IJiiC~·~~"""~~~~~~i>-...I...'Ita .... 
_.lIIW.II ____ ...... ...lIC.o_ ..... _~<.II.\,;II.-x,. 50 Cal. PUb. Util. Comm.. 622, 628, 

'.. . I 
6·32' (l95·l); 0.767l8·, ij'~stern Motor Tariff By:r:erua, mimeo at S (Jan. 
27, 1970) (headnoted/at 70 Cal .. PUb. Util. Comm. (43); 0 .. 82645, ~ 
Transportation COre/Inez V. Paeific SQutheoast Frieght Bureau, 76 

Cal. Pub. Util. co~. 485, 5-01-02, 5-09-11 (1974) (anCl. cases. there 
cited). ;f 

The Commission in prior eases required that deviated 
rates be based on "unusual" or "special" circumstances. We now 
conclude that that requirement is alsc> too limiting .. 

In William E. paniel, 63 Cal. PUb. TJtil. COmlll. 147, 149 
(l964), the commission said: "in a Section 36·66· proeee~in9' the 
principal CQst consideration is the eost savings directly 
attriloUtab'ie to the (unusual circumstances and conditions in theJ 
transport~tion involved and not to the ability of an individual 

I . 

carrier/to. operate at lower costs than other carriers similarly 
I 
I 
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situatedH • This restriction made it more difficult for carriers 
and shippers to take advantaqe of a particular carrier's ability to 
operate more efficiently than other carriers. This restriction 
thus forced shippers and the public to· pay more than ,necessary for 
transportation services and eliminated incentives that would 
otherwise encouraqe carriers. to· ~ecome more efficient. In short, 
we conclude that the requirement of unusual or special . ~~ 

circumstances is not necessarI to ensure that deviated rates are 
reasonable, and we have eliminated this prior ~irement from our 
adopted deviation procedures. 

We further conelude that the tes resulting from 
application of our adopted deviation p~ocedures will be reasonable, I 
as required by PO' Code § 3666, eve though the adopted procedures 
no longer require speeial circ ances nor that deviated rates 
always cover the carrier's fu "i allocated costs. We find nothinq 
in the languaqe of § 3666 t t would require us to continue those 
prior restrictions.. As shown ~y the preceding' discussion, those 
prior restrietions· were ~o limiting' • 

TUrning to policies enunciated ;in other relevant sections 
of the PU Code, we li~wise find that the adopted deviation 

I 
procedures are reas?,able.. Amonq the purposes of the Hiqllway 
Carriers' Act,. accot'dinq to ptj' Code § 3502,. are the provision of 
adequate and dep'e~able service by hiqhway carriers at just and 
reasonable ratesl COTOA/CCA argues that the Variable Cost ane 
Simplified ProcJdures will, contrary to this qoal,. "totally destroy 
the dwnp truck !carrier industryll and that subhaulers will be 

especiallY hu;t. We are not persuaded ~y CDtOA/CCA~S arguments. 
CDTOA/CCA's witness Lautze testified that he was familiar 

with the oper~tions of rata-exempt aqricultural carriers and that 
) 

their total e~mption from· rate regulation had not caused the 
aqricultural carrier industry to- self-de5truct~ (~his testtmony is 
consistent with the DecemJ:)er 1988: repo~ to· the CWCmonitorinq the 
:bulk aqricul tural industry after derequlation., ) Intact,. Lautze 
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testified that the current carriers are more well-financed and 
~etter qualified, while there has ~een a dropout of carriers who 
haven't ~een ~le to keep up· with modern equipment,. etc. 'rhis 
evidence concerning rate e~empt agricultura~ carriers makes it 
implausi~le that the granting of a much lesser deqreeof rate 
flexi~ility to· dump truck carriers will destroy t1le/dwnP' truck 
carrier industry. 

Furthermore, we are not aware ot y regulated trucking 
in4ustry in California where increased ~exi~ility has lead to ruin 
as carriers all price themselves belo cost and tail- Moreover, we 
are persuaded by the evidence that at will not happen here 
either. Oump truck carriers, 11 e other business people, are ~y 
and large rational; as severa~itnesses testified, they endeavor 
to know their own costs.. Ac06rdingly, they will choose those hauls 
that maximize the revenues /hey receive from the use ot their 
equipment and endeavor to meet those costs. 

The testimony of tuba's witness further supports these 
conclusions. . He test' ied that he did not believe the deviated . 
rate he proposed wou become the going rate in the industry. 
"(YJou are not goin to :find people just cutting rates t<> go to 
work. They want ~. make money ...... And so the common sense 
element is much ~ronger than some ~nd of ·herd mentality to cut 
rates in some ~d of a desperate effort to meet the competition. H 

(Tr.. at 4598.) / 
Moreover, ~ecause dump truck carriers are rational they 

cannot be for~ed to· accept money-losin9' hauls,. no matter how large 
a shipper ma"; 1::>e. The same reasoning applies to· subhaulers, who 
are similar I free to reject d.eviated-rate hauls that d.o not pay 
enough. As Yuba's witness, who· employs many subhaulers~ testified: 
subhaulers an choose between di!ferent prime carriers who· pay at 
different ates, and. sul:>haulers don't stick aroun4 longi! the rate 
isn't 9'ood ~ouqh .. 

Revised page 35· 



• 

• 

• 

C.5437, OSH 325 et al. L/JTP/rys* 

Of course, the limited rate flexibility introduced by the 
adopted deviation procedures will increase competition and impose 
some pressure on the less efficient carriers or those Who, provide 
poor service. We know that carriers differ in the efficiency of 
their operations and the quality of their service7 any c~ge/i'n 
the terms of requlation will inevitably affect the mar' 1 
carriers disproportionately. Indeed, more innovat~ e and efficient 
carriers may take business away trom others t are less so. 
However, we do not view this as a neqative ~lopment. Rather, 

/ 
such a development bodes well for the health of the industry in 
terms of its ability to provide quLait service at the lowest 
possible reasonable rates. 

Even it some carriers w~ higher than average costs 
should fail, other existing ca~rs with lower costs will be able 
to expand. Moreover, under caiifornia~s open entry policy for dump 
truck carriers, establiShed~ the Legislature's amendment of P.U. 
Code § 3613 in 1984, new ca'rriers will be able to enter the 
business. 

Thus, in ligh of the evidence demonstratinq that the 
industry will not des oy itself by reducing all its prices below 
cost, we believe tba the industry a~ a whole will be able to meet 
reasonable demands tbr service and that adequate and dependable 

. dump truck servi~e will continue to be available after 
implementation of the adopted deviation procedures. Moreover, we 
believe that the adopted procedures will not decrease the safety of 
trucking operat~ons. TO staff's witness testified that the 
Commission staff had conducted a study in connection with the 
California Highway Patrol and that there was no causal relationship 
between safet~ and price levels. In any event, we stand ready to 
correct any unforeseen problems with the adopted procedures and , 
will order our Transportation Division to prepare a monitorinq 
report on th~rst. ye.ar of the two-year . limited period for which 
we are now authorizinq these new procedures.· 
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In sum, we reject CDTOA/CCA's contention that these 
procedures will destroy the dump truck industry. Instead, we are 

.,-.-

persuaded by the evidence that the adopted deviation pr~eedures 
will not cause prime carriers or sUbhaulers to cut thClr ratc~ 

,/ 
without regard to· their costs in a desperate effort to meet 
competition, and will not cause a shortage O~PP1Y or a 
aeterioration in truck satety~ Moreover ther adopted deviation 

. .._'10. i ./ . procedures contaln a n~er of protect ens for subhaulers and wlll 
benefit shippers through lower rates~ 

COTOA/CCA also, argues ~ these procedures will permit a 
carrier to reduce rates to one o~its. customers without offering 
similar reductions to· its otherlcustomers, thus giving the favored 
shipper a competitive advant~e over its competitors. However, 

/ 
COTOA/CCA's own witness Lau,tze testified· that a carrier could not 
grant a deviation. to one olf its customers without doing the same 
for its other customers~because the deviation proposals become 
public information. Ac'cordingly, we do not believe that carriers 
will use these procectt<res to bestow advantages'on favored 
customers. :Rathe~, e believe carriers. will use them in 
circumstances like hose outlined by the witnesses·: as TO staff 
witness Burgess t stified, when a carrier has idle eapaeity~ or as 
Yuba'S witness L~deman testified, when the deviated rate will in 
fact cover all the carrier's costs but the job is relatively 
small or needs 0 be done so quickly that the time and expense ot 
filing a full- ost deviation and defending it against protests is 
not worthwhil • 

We xpect that the revised deviation proeedures adopted 
I 

herein will atford carriers new opportunities to pursue deviations, 
\ ' 

especially tor.., construction-related jobs. However I we will need to 
monitor these revised procedures carefully to ensure that they have 
the results we intend. A period of two' years will be reasonable to 
implement the chanqes and monitor their effect upon the industry 
andi ts consumers. We will order our Transporte,tion Oivi&1on to· 
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produoe a monitoring report assessing the first year"s experienoe 
under these revised prooedures •. With this report~ as well as other 
oommunioations we may reoeive from the industry and its oonsumers~ 
we will be able to make any needed revisions prior to making the 
new prooedures permanent.. In this regard, we wil~ue a further 
c1eoision during 1990. This- sohedule will pe~neec1ed ohanges to 
be mac1e before the experimental program e res in early 1991. 

This-' is- an interim deoision. e think it is premature to 
amend Resolution TS-682 and our Rules of Practice and Procedure, 
and the Special Deviation Docket r 
renewals from minimum rates. Th efore, under Rule 87, this
decision will temporarily supe ede the provisions- of Resolution 
'l'S-G82, as well as- thos~ of R{le 42-.1 and 42.2 (b) of our Rules o:t! 
Praotice and Procedure, an the Special Deviation Dooket, ins-ofar 
as they relate to transpo ation subject to- ~s 7-A~ 17-A, and 20. 
We supersede these proce ures only because we eould not otherwise 
implement this new pro 55 for a two-year experimental period. We 
believe that this is e minimum supersedure that is necessary to
permit this. APplicints and potential protestants should note that 
we are superseding ~nlY Rule 42.2 (b) while leaving Rule 42 .. 2 Ca) 
in place for thi~urpose. Protests to applications for deviation 
shall not be cons dered unless they satisfy the full requirements 
of Rule 42.2 (a) In addition to any other reasons for filing a 
protest, we reodqnize that a protest may convey a competitive 
advantage to ~ protestant merely through the administrative delay 
that may there~y be caused to- an applioant. Should we detect a 
pattern of prdtests that appear to be filed for this purpose and 
that do not ~et the requirements of Rule 42.2 (a),- we may consider 

I' , 
appropriate remedies either through amendments· to- the Rules of 
Practice an~ Procedure or through other means available to us. 

I 
Accordingly, we refer to Rule 87 of our Rules of Practice 

I . 
and· Procedure in-finding that good oause exists to- order the 

. I 
doviations trom our Rulos do scribed above for the purpose of 
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adoptinq this program durinq the two-year experi~ental period. At 
or ~etore the end ot the experimental period contemplated by this 
decision, consideration will be qiven to, amendment ot Resolution 
TS-6S2, Rules 42.1 and 42.2 (l:l), and the Special D~viation Docket. 

In accordance with PU Code § 311, the ALJ"s proposed 
decision was mailed to appearances on Nove~er 10, 1988. Comments 
were received from CO'I'OA/CCA, 'luba, AGC, 1'&T'TrUcking', Inc .. CT&1'), 
and trom the Coalition. We have reviewed an~considered the~e 

/ comments, and note again that those ot YUba contain a 
. . 1../ ' i 1 recommendatlon that we adopt a dev~at~n procedure sub stant al y 

similar to· the one we are adopting ~this decision. AGe also 
urged adoption ot a modified vers~n of the 'lUba proposal. We note 
that the comments of 'l'&T, and ceftain ot the comments ot'AGC" are 
particularly persuasive. ~ 

In the proposed decision, Appendi~ A, Su):)section A, 
Subsection Cd) on Page A-zJAPpendi~ B-7(b) on Page B-2, and 
Appendix C-3(B) on Page 0'-2, Internal Revenue Service Income Tax 
Forms 1065., 1120, 1120-i or 1'040, Schedule C are to be filed with 
the application if au;iority is souqht utilizing subhaulers to 
transport the involv~ commodity. 1'&T believes s~h4ulers will be 
e~remely reluctant;fo provide their income tax returns tor a 
tiling which the~, ecomes public reCord,. considering such 
intormation to be confidential between the filing party and the 
Internal Revenue service. 1'&T believes the recommended deviation 
procedures in t is respect to ~e ot questionable leqality, and 
inhibitive to tbe eftective implementation ot the procedure. It 
urges the elimination of these tax torms should the ALJ's proposed 
deCision be aahpted. 

As in alternative, T&T sU9gests that the Commission 
consider protfetion o,t subhauler interests through adoption of 
"50%" requir~ents as set forth in the, CMOA/CCA Exh1bit 100 
Revised devia~ion proposal (e~g .• Rule 5-.2-0),. or a si~ilar 
proviSion in GO 147-A, Rule 7.1(e). Under that requirement,. it 
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sUbhaulers are to ~e used to provide less than 50% ot the actual 
transportation under the proposed rate,. no sUbhauler costs or 
financial information need ~e submitted. However, when subhaulers 
are to be used to provid~ more than 50% ot the transportatio'n, then 
subhauler costs must ~e s~mitted with the applieatio • 
view, this rule would provide adequate protection gainst abuse of 
subhaulers and is far preferable to the requir 
income tax returns. 

Appendix A, Paragraph (b)6 on 2 ge A-2, and Appendix C on 
Page C-S of the proposed decision requ es that an involved shipper 
enter into, a written agreement with e applicant tor a Variable 
Cost Procedure deviation to eviden e that it commit~ to pay - and 
that applicant commits to cOllectl- any ditterence between the 

/ deviated rate and the minimum ~te (undercharges) if we determine 
that the former will not covej 105% ot applicants. variable costs. 
AGe believes that such a r~:~ement will effectively preclude use 
of this procedure.. In AG7 s words~ "No shipper would lalowinqly 
e~ose himselt to this p~tential liability .. " It recommends that 
this requirement be elimdnated. 

( 

We concur with T&T's concern about the confidentiality ot , 
tax forms. We agree that adoption of the "50%" rule would be 
adequate for purposes! of this proceeding in lieu ot the torms 
referred to above,. ~d would be consistent with our rules in the 

f . 
general treight program.. Moreover, the "50%" rule will serve to-
protect subhaulersf as subhauler costs will have to· be included in 
Full or Variable Cost applications whenever subhaulers provide more 
than half of the/actual transportation. When subhaulers provide 
less than 5,0% o( the actual transportation, they' are protected by 
the fact that the prime carrier is willin~ to provide the majority 

I 
of the actual transportation .. at the deviated rate. 

I. 

We also share AGel's concern that the Variable Cost 
Procedure be constructed in a way that will not inappropriately 
inhibit its use. We recognize that the carrier/shipper aqreement 
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could well have a chilling effect on shipper willinqness to use 
deviated rates" especially as the :meaning of the aqreement is 
unclear. The agreement refers to undercharges that might De 
assessed should the deviated rate later De tound unreasonal:lle DY 
the Commission. However, a prope~ly-supported an~duly'approved 
deviation will by definition be a reaSOnabl~e, and therefore 
not properly the subject of any und.erchar s; by contrast, the use 
by a carrier of a deviation for which e carrier did not have 
proper authority could lead to an as 
will not include tho carr1or/Ghipp' 
Procedure. 

ssment ot undercharges. We 
agreoment in the Vari4blc Cost 

Our adopted FUll Cos ana. Variable Cost Procedures . 
incorporate both T&T's reco ended "50%" rule and AGel's 
recommendation to- eliminat the carrier/shipper agreement contained 
in Appendixes A and C tf e proposed decision. 
Findings of FAct 

1. COTOA/CCA h~ e tiled a motion tor an interim S% increase 
in rates in'MR'rs 7-A 17-A, and 20 for commodities'named. in Item 30 
ot MRT 7-A. 

2 • The equi ment costs corltained in the various staff 
exhibits,. and the labor costs used in Petition. 3,28, are the best 
and most curren evidence for measuring costs tor dump, truck 
carriers. 

3. Exce t for increases ot 2.2% to 3.0% ordered in 1987, 
rates named i~ MRTs 7-A, 17-A, and 20 have not Deen increased since 
1985. / 

4. Since the last rate increases ordered in these MRTs, the 
industry haJ experienced further increases in total costs. These 

I . 
costs have been measured by CDTOA/CCA, and ina.icate that increases 
in rates for the transportation ot construction related commodities 
of 4 percentage points will allow the inciustry to earn revenues , . . 

which are reasonable anel necessary. 
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5. 1'he operating ratio· and demographic information discussed 
in the decision tend$ to· confirm the need for increases as measured 
by the petitioners, although not necessarily in the same am~unts 
proposed. ~ 

6. 'the filing of petitioners' motion, PUbli~n thereof in 
the Daily 1'ransportation Calendar, and the AtJ~ling of May 20 

advising all parties of the July 6 hearing ~ido adequate notice ... 
7. PT.7 Code § 3666 states: "If an ghway carrier other 

than a highway common carrier desires . perform any transportation 
or accessorial service at a lesser r e than the minimum 
established rates, the commission 11, upon findinqthat the 
proposed rate is reasonable, aut orize the lesser rate for not more 
than one year." 

8. 0.8$-04-095., whichfinitiated osa 32$, et al. directed. 
that hearings should. be he~ to consider developinq a "procedure 
under which an ind.iVidU~l ~ump truck carrier can be readily 
permitted to charge loss than tho established minimum rate level 
wh.en actual ciX'CUInstan os warrant such action.'" 

9. While many ~viations have been authorized from minimum 
rates in connection Jith the interplant transportation of 
commodi ties in d~~/ truck equipment,. virtually none havo been 
authorized in connkction with dump· truck construction activity. 
Furthermore, thosk deviations which have been authorized have often 
not become ef~feCfive until several months .after filing, even if 
unpX'otested, be ause of the current administrative procedure ... 

10. Grea er downward pricinq fle~ibility i$ required to meet 
the needs of e industry. 

I 11. If fn input is used specifically for the job in question, 
and would not be used or paid for otherwise, the cost of the input 
is a variab~e eost~ 

12. A~proximately eighty percent ot the minimum rate will 
generally rfver the varial:>le and insurance costs of reasonal:>ly 
efficient· Qarrieroperations.. Thus, if Yuba's proposal were tied 
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to a rate not less than 90% of the esta~lished minimum (allowing a 
6% profit factor), the resulting minimum rate deviation procedure 
would ensure that a reasonably efficient carrier using this 
procedure would ~e a~le to cover nearly its e~e oper~ting coete. 

13. Where no' more remunerative work . /available,. a rational 
~usiness person will take on additiona ork if the revenue from 
the jo~ exceeds the varia~le costs 0 performing tho job and makec 
some contri~ution to' the ~usiness' fixed costs. The prior 
requirem~nt that a deviated rat alWAYs cover the fully allocated 
costs of providing the transp tion prevented carriers from 
behaving in this rational ma er, and therefore was ~easona~lc .. 

14. The adopted Simp fied and Variable Cost Procedures are 
based on recovery of stme inq in excess of varia~le costs and 
therefore are reasonabl • 

15. The prior re irement that deviated rates ~e based on 
"unusual" or "special'" circumstances made it d1ffieult for a 
carrier to offer low. r rates based on its ability to operate more 
efficiently than 0 er carriers. The requirement thus forced 
shippers and the lic to pay more than necessary for 
transportation se ices and eliminated incentives that otherwise 
would encourage farriers to become more efficient~ 

16. The total exemption from rate requlation of certain 
agricultural c~iers has not caused the aqricultur~l carrier 
industry to seit-destruct. 

17. Dum~ truck carriers cannot be forced to accept money
losing hauls,ino matter how large a shipper may ~e. Moreover, dump 
truck carriers endeavor to' know their own costs and to make a 

I 
profit.. Accordinqly', the dump trucJe industry will not cut rates 
without reqar~ to costs in a desperate effort to meet ~ompetition 
and o~tain wo~ Therefore,. adoption of the Simplified Oeviation, I 
Procedure should not cause such deviated rates to become the going 
rate in the industry • 
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18. Because deviation proposals become public information, 
carriers will be unable to use these procedures to unfairly bestow 
advantages on favored customers. Rather, carriers will use the 
yariable Cost and S.implified Procedures in circwnstances like those 
outlined by the witnesses, for example, when a carrier has idle 
capacity, or when the deviated rate will in fact cover all of the 
carrier's costs but the job is relatively small or needs to ~e done 
so quickly that the time and expense of filing/a' full-cost 
deviation and defending it against protes~s not worthwhilo. 

;' 
destroy the dump truck 19. The adopted procedures will 

carrier industry. The dump truck i stry should be able to meet 
reasonable demands for service, a adequate and dependable dump 
truck service should continue t be available after implemontation 
of the adopted deviation proc ~ures. 

20 .. The adopted devia loon procedures will benefit shippers 
through lower rates-. 

21. Subhaulers, e other dump· truck carriers, cannot be 
forced to· accept money osing hauls and are free to reject 
deviated-rate hauls at do not pay enough. SUbhaulers are further 
protected by the eli ision of revenue requirements included in each 
of the adopted pro edures. SUbhaulers are also· protected by the 
"5·0%" rule includ d in the Full and Variable Cost Procedures. 

22. ~he ad pted deviation procedures should not decrease the 
safety of truck ng operations, .. 

23. The rocedure~ set forth in Appendixes A through 0 to 
this decision will provide reasonable,_ workable, expedited 
procedures f r processing initial and renewed re~ests for 
deviations ffom rates in MR'l's 7-A, 17-A, an~ 20. 

24. T~e TD staff has the expertise to perform the check-off 
compliance review of applications for authority to deviate from 
minimum ra~s, in the manner set forth in Appendix A to this 
decision, a'fter such applications are' calendared... This will 

'--provide an expeditious and reasonable procedure for such requests .. 
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cgnclusions of Law 
1. MRTs 7-A, 17-A, and 20 should be amended to' conform to 

our finding's al:>ove.. The resultant rates will :be just and 
reasonable. 

2.' MRTs 17-A and 20 should be amended by separate orders to 
avoid duplication of tariff distribution. 

:3 • Due to the needs of dump truck,'carriers performing' 
transportation under rates in MRTs 7-~17-A, and 20 for rate 
relief, the effective date of this/~ciSion should be today. 

4. The rates resulting' from application of the adopted 
deviation procedures will be re-tson~le,. as required :by PU Code I 
§ 3666", even thouqh the adoPt,td. procedures no long'er require 
special circumstances nor t?at deviated rates always cover the 

carrier's fully allocate~costs. These prior restrictions on the 
availability of de:LV'at' ns- are too limitinq and not required :by 
statute.. • 

5-. In const nq PO' Code § 4501 the conunission previously 
concluded. that a cQ~on carrier rate is NreasonableH if it 
cont~ibutes revzn ~s above the variable costs of performing' the 
servl.ce. 

6. The idence concerninq rate exempt aqricul tural carriers 
makes it impl~si:blO that the qrantinq of a much lesser <leg-ree of 
rate flexibitity to dump truck carriers will destroy the dump- truck 
carrier ind"tstry. ' 

7.. 'rhe provisions included in this decision as .Appendixes A 

through 0/ should be adopted for an interim period of two years. 
8_/The Transportation Division should produce a monitoring

report on the first year's experience under these revised 
I " 

procedures so· that the Commission can make any further revisions 
I' • 

that may be needed • 
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9. The need to· proceed with revisions to· the Commission's 
procedures for authorizing deviations from minimum rates for dump 
truck transportation for an experimental period of two years 

"," 

constitutes good cause f~r deviating from Rule~~.l and 42.2 (b) 
of the Commission's Rules of Practice and Proeedure. 

10. This decision should provide th~aSe$ for achieving 
deviations from rates in MRTs 7-A, 17- I and 20, and should 
supersede Resolution '1'5-682 and Rule 42.1 and 42.2 (b) of the 
commission's Rules of Practice and ocedure, and the Special 
Deviation Docket~ in connection lth transportation performed under 
those tariffs. Such supersedu e i$ appropriate under Rule 87 of 
the RUles of Practice and Pr edure. 

11. The COlDlnission s uld authorize TO" staff to perform the 
check-off compliance revi , as provided in Appendix A of today's 
decision, of applicatio for authority to deviate from rates in 

• nm:RXH ORDER 

• 

1. (Appendix :a. to 0.8206·1,. as amended) is further 
amended by inco orating the attached Supplement 29, effective 
July .1,. 1989. 

2. In al other respects, 0.8206·1, as. amended, shall remain 
in full force ~d effect. 

I 
3. The Executive Director shall serve a copy of the tariff 

/ 
amenament on etch subscriber to MRT 7-A. . 

4. Resolution'l'S-6e2 and Rules 42.1 and. 42 .. 2 (b) of the 
I • 

Commission's Rules of Practice and Procedure, and the rules 
contained in the Special Deviation Docket, are superseded by the , 
rules contained in Appendixes. A throuqh 0, attached·, in connection 
with transportation performed' under MR'l's 7-A, l7-A, and 20,. 
effective July 1, 1989. 
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5. The authority contained in ordering Paraqraph 4 will 
expire June 30, 1991 unless sooner canceled,.. :modified, or extended 
by further order of the Commission. 

6. The Executive Director shall serve a copy of this 
decision on each subscri:ber to MR1's 7-A, 17-A, and 20 .. 

7. On or 'before August 1, 1990, the TranSportation Division 
shall present the commission with a report~scribinq the 
experience under the first year of thes~evised deviation 
procedures .. 

'l'his order is 
Dated ____________ _ California. 

I 

\ 



c. 5437 f OSH 325· et al. 

REVISEO 

PROCEOURE ANO' CRI~ERIA FOR 
FILING- DE A'I'ION -APPLICA'l'IONS· 



• 

• 

• 

C.S437, OSH 325 at al .. 

m;EE-TIER EXPEDITED DUKP TRUCK DEYXATXW <ro:IDELXNES AND PROCEPOEES 

A carrier seeking to assess less than an established minimum rate 
can select one of the following aeviation proceaures: 

I. SIMPLXFIEDRATE DmATIQN APPLICATIONS (for rues that are noJess 
tban....90t of the a,pplica))le JIlinimum rates) 

a.. A Simplified Rate Deviation procedure will be availaDle only t'o 
carriers proposing a rate that is, 90% or more of the applicable min
imum rate. A proposed rate at that level is presumea to be reason
al:lle ana no· cost showing is requirea. Staff will hanale these 
deviation requests as informal matters and those that are not con
tested will become effective 30 days after calendar notice. 

b .. Use o·f this procedure will require that carriers submit:. 

1. Aproposea rate that is no less than 90%, of the applicable mini-
mum. rate. • /" 

2 .. Their latest available balance sheeztnd n, income statement from 
the most current fiscal year. 

3. Their identity and the identities, gnatures and telephone num
bers of the shipper and any subhaulerslinvolved in the transporta-
tion.. ~ 

4. A description of the transporttion .. 

5-. The applicable minimum rate and the proposea rate, using the same 
unit of measurement as that shQWn in the applicable minimum rate 
tariff. / ' 

6·. A copy of their applicats,on for a Biennial Inspection of Tormi
nals (BIT,) inspection bY~ California Highway Patrol along with 
evidence of payment of the fees, for that inspection; their Requestor 
Code Number assignea by e Department of Motor Vehicles as part of 
their participation in the DMV's Pull Notice Program; and certifica
tion that all subh~ulers/to. be used in performing the 4eviated 
transportation have also applied for a BIT inspection and are par
ticipating in the Pull ,otico Program .. 

7. A letter of Support/from the shipper. . 

c. Subhau'lers engaged b.j prime carriers to provide transportation under 
the deviated rate mU$t be paid not less than 95% of the deviated 
rate, 75% when the~re providing the tractor (pulling services) 
only .. 

d. Carriers wishing' to continue use of the S.implified Rate Deviati'on 
should tile an app ication tor renewal at least six weeks in advance 
of the current deviation,s expiration date •. 

\ 

\ Revised Pag'e A-l 

• 



• 

• 

• 

C.5437, OSH 325 et al • 

II. E.VLL COST- QEVIATXON APPLXCATXONS (tor rates that are less them 90i 
of the applicable mintmgm ratel 

a. Applicants for Full Cost Deviations will adhere to 
the same requirements as those contained in Resolution 
'l'S-68·2, except that: 

l~ It will no longer ~e necessary to show that the trans
portation in question is performed under favora~le 
operating conditions that differ from those used in 
establishing minimum rates. 

2. Staff will process these deviation requests, to ensure compliance 
with these quidelines, as informal matters andr if they are not 
contested, will ~ecome effective 30 days after calendar notice. 

3. Renewal applications will no· lonqer be handled under 
the Special Deviation Docket Procedure. All renewals, 
as with initial applications, will be processed under 
the informal expedited procedure. 

4. They shall declare that subhaulers will not be used to provide 
more than half of the actual transportation (as evidencedr 'lor 
example r ~y the subhaulers pr<;l:viding less than half of the power 
uni ts to :be used) r or if s~l;taulers are to be used on more than 
half of the transportation,jthe costs of the subhaulers employed 
in the transportation shalJ.~e included. The costs of subhaulers 
employed in the transpor;ation shall also be included Whenever 
sUbhaulers will be paid lesser rate or charge than that sought 
by the applicant. 

5. All prime carrier apI=! icants must submit a copy of their applica
tion for a Biennial nspeetion of Terminals (BI'l') inspection by 
the California High ay Patrol along with evidence of payment of 
the fees for that nspection~ their Requestor Code Number 
assigned by the D artment of Motor Vehicles as part of their 
participation in the DMV's Pull Notice Program~ and certification 
that all subhaul~rs to be used in performing the deviated trans
portation havetso. applied for a BIT inspection and are partici
pating in the 11 Notice Program. 

b. FUll Cost applica ions, based on the carrier's actual cost, will . 
continue to requ' e a showing that the proposed rate will cover 
the, applicantrs ull cost for providing the service and will produce 
a profit~ Where financial in'!ormation about subhaulers is submitted 
(either because ey will be paid a lesser rate than that souqhtby 
the applicant 0 because they will provide more than half of the 
transportationk each subhauler must be paid enou?t to cover its full 
cost tor prOVi( ng the service and produce a protta~well • 
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xxx. VAlUABLE (H'ARGlNAL) COST' DEVrAnQ.N' APPLXCAT:rONS (tor rates that 
are less than 90% of the applicable minimum rate) 

a. A vari~le cest precedure, also· :based on the.car,rier's actual 
costs, will only be available to either profitable carriers or 
those with sufficient working capital. StatfVw1ll handle these 
deviation requests as informal matters and~ose that are not 
contested will :beceme effective 30 days at~er calendar netice. 

b. Use of this procedure will require tha~arricrs submit: 

1. A showing that they are either~r ~itable or have sufficient 
working capital to cover any 10 that could result frem using the 
variable cost rate. More spec' ically, "sufficient working 
capital" requires:. Cash er otaler liquid assets. sufficient, over-
the life of the deviatien, tQl cover: (1) the carrier's erdiMry 
working capital requirement~ plus. (2) the difference between I 
revenues that would :be rec~ved under (a) the applicable minimum 
rate excluding the profit acter incorporated into the minimum 
rate, and (b) the deviate rate requested.. (If a carrier wishes, 
it may substitute for it m (2) (a) the fully allocated cost ef the 
particular transportati n.) Applicants will submit a :balance 
sheet and income state ent frem the most current fiscal year. New 
carriers and applican . who- show a loss en their income statements 
must submit a ):Ialance sheet,.- a working capital werksheet and a 
projected profit and loss statement. New carriers and applicants 
who show a loss on eir ineome statement will also ):Ie required t~ 
sign release forms uthorizinq, the Cemmission t~ o:btain financial 
informatien from t e applicant's bank· records. These forms are 
contained in Appe ix D. 

2. Their identity a - the identity ef the shipper and any subhaulers 
involved in prev ding the transpertation. 

3. A letter of sup ort from the shipper. 

4. A descriptien f the transpertation. 

9. The eXisting ate and the propesed rate, using an apprepriate 
unit of measu ament. 

6. A simple cos analysis proving that the proposed rate is- at least 
10S~ of the otal ef variable costs an4 insurance, accompanied by 
a statement nder penalty ef perjury cenfir.ming the accuracy of 
this analysi -. 

7. Either a dee aration that subhaulers will net be used te previ4e 
more than half ef the actual transpertationunder the proposed 
rates (as. evl.denced,. for example, by- the subhaulers providing les~ 
than half of the pewer units te- :be used)., er the inclusien ot the 
costs of the subhaulers employed in the transportation. 

S. A copy ef their applicatien for a Biennial Inspection of Ter
minals (BIT) inspectien:by the California Highway Patrol along 
with evidence of payment et the fees fer that inspeetien; their 
Requester· Code Number assigne4 by the Department of Motor 
Vehicles as part of their partiCipation ih the DMV's PUll Net ice 
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Program; and certification that all sUbhaulers to be used in per
forminq the deviated transportation have also applied tor a BIT 
inspection and are participating in the PUll Notice Program. 

c. SUbnaulers en9age~ by prime carriers to prZovide transportation under 
the deviated rate: 

1. must,. if providing more than half of th transportation under the 
deviated rate, submit to the prime ca='ier,. for joinin~ with the 
filing of the application, a simple ~ost analysis prov1ng that 
the compensation received trom the~eviated rate is· at least 105Jt 
of the total of variable costs and(insurance to· be incurred under 
the subject transpo:rtation.~ Wh s\ll:)haulers provide 

d. 

more than half of the transpo tion: each sUbhauler must make 
the same showing of profitabi ty or sutficient working capital as 
the prime carrier; each subh~ler must submit a balance sheet and 
income statement for the most current fiscal year, except that new 
sUbhaulers and subhaulers who show a loss on their income 
statement must submit a ba1.ance sheet,. worldnq capital worksheet,. 
and projected profit and oss statement~ and new subhaulers and 
sUbhaulers who· show a 1 s on their income statement will also be 
required to· siqn a rel se form (found in Appendix~) authorizing 
the Commission to obt n financial information trom the 
sUbhauler's bank reco ds. 

2. must be paid not le s than 95% of the deviated rate,. 75% when 
they are providinq e tractor (pulling services) only~ . 

3. must certify, und r penalty ot perjury, 
~e received from e deviated rate will 
ot their varia~l cos.ts pluc insurance. 
is contained in Appendix c~ 

that the compensation to 
cover 105% of the total 
lhe verification form 

n2~~~~~~~~~'~~~~v~·~~~. carrier& filinq variable 
cost deviations st submit new applications every 6· months to 
cQntinue using e rate. carrier& wishinqto.continue use ot 
the variable co rate should file at least 6· weeks in ~dvance 
of. the current eviation's· expiration date .. 
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nLING THE PQHP' TRUCK DEVIATlON APPLICAtIONS DNDm EX2EDXTED PRMDqRE 

a. Two copies ot all applications to deviate from MRT'$ 7-A, 17-A and 
20, including any supplements or amendments, shall be 
delivered or mailed to: 

California PUblic utilities Commission 
Truck Tariff Section-2nd Floo:;/ 
50S Van Ness Avenue 
San Francisco, CA 94102 

b. If a receipt for the filings is desire ,. the application shall 
be sent in triplicate with a self-ad essed stamped envelope. 
One copy will be date stamped and returned as a receipt. 

c. Rejected applications. will be ret~ed to the appiicant with an 
explanation of why the apPlicat;,on was not accepted. 

d. All applications filed will b~~vailable for public inspection at 
the COl'Olllission's o!!icein ::: Francisco. 

EBOCEPPBES FOR ~ OF DEVDTXOH APPLIgTXQN$,. 
UNDER EXPEDITED PRO£eRORE 

a. Tbe deviation filinq~immediatelY in the Commission's . 
Transportation calenda~r Renewals of simplified and full cost 
deviations will be labe ed as such in the calendar notice. The 
deviated rata will bec e effective 30 days after the calendar 
notice date, unleSSJoected or suspended prior to' that date by the 
Commission staff. 

b. The Commission staff will review the proposed deviations for 
compliance durinq t e 30 day notice period. 

c. Staff may reject akilinq within the 30 day notice period. All 
rejections will b~lnoted in the Oaily Transportation calendar 
and applicants wi~l be notified by mail of the reasons for 
rej ectionO' )' 

d. Staff will rejec any application that is incomplete or fails to 
comply with the requirements the commission has promulgated,. 
includinq the followinq~ . 

1 . 
i. If a Simplified rate devi.ation application,. the proposed 

rate must be no, less than 90% of the applicable minimwn 
rate.i 

I 
I 

ii. If a tull cost application,. the proposed rate must provide 
an operatinq ratio of less than 100. , 

iii. If a variable cost application, the proposed rate must 
cover at least 105% of the total of variable cost and 
insurance .. 

• 
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iv. Su):)mit a copy of their application tor a Biennial 
Inspection of Terminals (BIT., inspection by the california 
Highway Patrol along with evidence of payment of the fees 
for that inspection; their Requestor Code Number a~si9ned 
by the Department of Motor Vehicles as- part of their par
ticip~tion in the DMV's Pull Notice Program; and certifica
tion that all sUbhaulers to be used in performin~ the devi
ated transportation have also applied for a BIT lnspection 
and are participating in the Pull Notice Program. 

e. Any party may protest a proposed rate deviation. Tho protost 
must be in writing and specifically indicate in what manner the 
application for a ~eviated rate is detective. It must be received 
no later than 10 days before the deviated rate is scheduled t~ 
become effective. The protestant sha~t serve a copy of the protest 
on the applicant on the same date- itJ1s either forwarded or delivered 
to the Commission. All protests w~ be noted in the Commission's 
Transportation Calendar. ~ 

f. Commission staff shall reject ~ protest if it does not alle~e a 
failure to comply with the dev'ation requirements the Commisslon has 
promulgated or if the protest is frivolous.. (A "frivolous'" protest 
is one that provides no basi for its objection to the proposed 
deviation.) Otherwise, sta f shall evaluate the substance of the 
protest based on conformit with the guidelines for tiling the 
application. Based on th~s review of the protest and application, 
staff may reject the fil~q before the effective date of the rate. 
The staff may also temporarily suspend the rate for a period of time 
not to exceed 45 daYS~-YOnd the date of suspension, during Which 
time it will either re ect the protest or the rate~ or request the 
commission to further suspend the rate and set the matter for 
hearing. Protests ~ raise questions about the costs (including the 
underlying perfor.man~e factors) that a carrier has relied on in its 
deviation applicati~. Staff may try to- get the protestant and 
applicant to resol~~ their differences about such costs. However, 
where a protest ra~ses a non-frivolous question of fact about such 
costs (that is, where the protest provides some basis for its 
objection to the dosts contained in the application), if Staft is 
unable to resolve/the protest such that the protest is withdrawn, 
then Staff will s\4spend the rate, if it has not alreaCly been 
suspended," and request that the Commission docXettbe matter and set 
it for hearing. I. The commission w.ill further suspend the rate and 
schedule a hearing if/" based on review of the application, the 
protest, and staff's recommendation, the Commission concludes that 
there is a mate~ial issue of fact bearing on the reasonableness of 
the deviated rate. 

g. Notice of any ~ejection or rate suspension, and any vacation of such 
suspension, will appear in the Commission's Transportation Calendar. 

I 
h. If a protest resul~sin the Commission setting the matter for 

hearing,-the burden of proof rests with the proponent of the devi-
ated rate. \ " 

\.. 
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i. commission review ot any rate which is in effect may be initiated by 
filin9 a formal eomplaint~ A tprmal complaint may also· be :ilo~ ~y a 
protestant whose protest has been rejected, or by a would-be 
protestant~ before the deviated rate goes. into'ef!ect~ The burden ot 
proof in a complaint shall be upon the complainant. The complainant 
will send a copy ot the complaint to· the defenc1ant.(carrier), shipper 
and.any subhaulers who· are parties to the transportation-agreement .. 
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SIHPtIFIED BATE PEVIAtION AP2LICbTI9N FORM 

1. APPLICANT INFORMATION 
Application No·: ,"Commission will ins~rt numberl. 
Is this a renewal application? yes ____ ~o 
Cal 'I'-No': 
Name: 
Ad.dress: 
'I'clephone: 
Perzon to contact: / 
It a corporation, attach articles ot incorporation or 

reference a previous filing tha7co ~ained the article~: 
Signature of owner or officer: 

2. SAFETY INFORMATION 
Attach your copy ot your application tor a Biennial Inspec

tion o·f Terminals (SIT) ins~ction by the California High
way Patro·l along with evid,nce of payment of the fees tor 
that inspection; your Re~estor Cod.e Number assiqned by the 
Department of Motor Veh~les as part of participation in 
the OW's PUll Notice E :ogra:m;' and certification that all 
sUbhaulers to· be used n performing the d.eviated transpor
tation have also· app ed for a BIT inspection and are par-
ticipating in the 1 Notice Program • 

3 • FINANCIAL· INFORMATION I 
Attach latest availCble balance sheet~ d.ated , 19 ___ 
Attach income sta~ment tor the latest fiscal year ending 

, 19--t 

4 • SHIPPER INFORMATIOW' 
Attach a letter/ot support from the shipper, including the 

shipper's name,. address, telephone nu~er, person to. con
tact, .. and s.i.9nature of the owner or officer. I . 

5. TRANSPORTATION DETAILS 
Job location: 
Point of or:iSin:: 
point o·f Destination: 
Haul distance:: 
Commodity: I 
Quantity: / 
Applicable tariff:: 
Applicable tariff rate: 
Proposed rate: 
Etfectived.ate of proposed. rate:: 
Termination date of proposed ratew: 

WNote! All rate d.eviations. must be renewed after one year. 
The renewal application should be submitted at least six weeks prior 
to expiration. . 
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6.. SUBHAUtER INFORMATION 
Attach separate pages with information on items 1 and 2 

(on pag'e A-l-l) • 
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CARRIER VERIFICATION 

I am the applicant in the above-entitled matter; the statements in 
the foreqo·inq document are true of my own knowledge ,. except as to 
matters which are therein stated on information or ~elief, and a$. to 
those matters,. I believe them to be true~ 

I declare under penalty of perjury that the foreqoing is true and 
correct .. 

Executed on _____ ~~ ___ at _--:-__ --~~~.;../-. _, Cali!ornia~ 
(Date) (Name of City) 

(Applicant) 
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CARRIER VERIFICATION 

(Where Applicant Is a corporation) 

I am an offioer of the applioant corporation herein, and. am 
authorized to make this verification on its ~ehal!. The statements 
in the foregoinq dooument are true ot my own knowledqe exoept as to 
the matters which are therein stated. on inforlnation and. belie!, and. 
as to, those matters I believe them to ~e true. 

I d.eolare under penalty of perjury that the foreqo,inq is true 
and correot. 

California. Executed on ____ -----at " 
(Date) 7! City) 

ana Title ot corporate Ofticer (Siqnature 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing applica
tion has been served :by (specify method ot service) upon each of 
the following: 

(List names and addresses of parties served.) 

Dated at __ ":,:,:" __ -::-,=,,,":",,,",,",:_,california, this _~~ __ 
(Name of City) (Day) 

of ______ ~_--_I 19:......-. 
(Month) 

(SignaturQ or Porso Responsi:ble tor servico 
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APPLICATION TO DEVIATE FROM THE MINIMOM PA1'ES FOR 
TRANS,POR'I'A'I'ION OF COHMODI'I'IES IN' DOMP' TRUCK EQUIPMENT 

FULL COST' DEVIATION APPLICATION 

Is this a renewal application? ___ yes ___ no 

Full cost deviation application # (Commission will insert num~~r) 

Name o,f carrier _____ -"(JoiE~x.:aa.:.:.et~LIIoI.;(!> ...... g:lo:.i)4oilII...t.tr:.;.:i)l,I,I,ml.;.e ... ) ________ _ 
Cal T-No. of carrier ____________________________________ _ 

Principal place of business (Street Adgres~aDd City) 

It applicant is a corporation" attach artie'les of incorporation or 
make reference to a previous filing tha~contained' the articles. 

Carrier is authorized. to transport (S:how QpeGting.,AUthority) 

Contact per$on regarding this apPlicttiOn(tramel Titl~, b~dre~ 
and Te1eph9ne trumbet) ;I 

Commodity description and tormMjI~------__ -------__ ----------

Oeviation from Minimum Rate 'I' 
origin __________________ +-______________________________ __ 

Oestination Z 
Shipper 7= 
:::::::dR:::~::::::::1:t":~~~Q:!m::::::~)::::.::::Ju:~::::~:~~ 
1. Describe the trans~rtation to- be performed. (~he description 

should cover all r.rtiCUlars ot the transportation to include 
but not be limite to': Loading and' unloading, loadweights and 
anticipated volum per day or other time period, and whether the 
transportation is part ot a bac)(haul or fronthaul.) 

2. Show the estimat4d c~st of performing the transportation under the 
proposed rate.. Include the development ot labor costs, vehicle 
fixed eosts and- ~ileage' eosts, other directeosts and allocations 
of administrati.Je and other indirect costs.. Overall cost should be 
expressed in terms o,t cost per 100 pounds, cost per load" or other 
appropriate unit ot measure • 
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3. Show expected revenue trom the transportation un~er the propose~ 
rate in terms of revenue per 100 pounds~ revenue per load or 
other appropriate unit of measure that will permit evaluation 
of the protitab,ility of the service at the proposed rates. 
Explain the methods used in developing the revenue ti9Ures. 

4. Attach a letter of support from the Shipper. 

5. Identify any carrier(s) presently providing the specific service 
sought by the applicant. I 

o. Attach applicant~s latest available balance sheet~ 
dated , 19 __ " and an income statement tor the latest 
fiscal year ending , 19~. /' 

7. Subhaulers will be used to perform less than half~more than 
half_, or none_ of the transportation,. 

a. If sUbhaulers are engaged to perform the se~ 0 ee" they must either 
be paid the full proposed rate or, if the s haulers will be paid a 
lesser rate or charge than that sought by he applicant~ or if in 
any case more than half of the transpo tion under the deviated 
rate is to, be provided by subhaulers, e following facts and 
statements must be SUbmitted and join 0. with the filing of the 
application: 

A. Name of subhaulet 
emit N)lmber 
CUrunt ~gdr~ss 

LIST S,UBHAULERS, BELOW: 
1. ____________________ ~ __ __ 

2. ------------------------

B. A profit and loss (income) statement ,a.nd, a balance sheet • 
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C. A detailed financial statement trom each subhauler showing 
its total revenues and expenses in pertorming the trans
portation tor the prime carrier for tho la~t fiscal year 
and the subhauler's· projected revenues and expenses tor 
the specific transportation sought under this application. 

Where financial information about subhauler~ is submitted (either 
because they will be paid a lesser rate than that sought by the 
applicant or because they will proviae more than halt ot the trans
portation), each subhauler must be paid enough to· cover its full 
cost for providing the service and produce a profit as well~ 

9. Other facts relied upon to support the reasonableness of the 
proposed rate... ~' 

10. Attach a copy of your application tor a Biennial Inspection of 
Terminals (BIT) inspection by the C itornia Highway Patrol along 
wi th evidence ot payment of the tej/s for that inspection; your 
Requestor Code Number assigned by/the Department of Motor Vehicles 
a$ part of participation in the W's Pull Notice Program; and cer
titication that all subhaulers to be used in performing the devi
atedtransportation have als applied for a BIT inspection and. are 
participating in the Pull N ice Program. 

11. This rate shall become ef~ctive 30 days after the date that 
notice of the filing app~;~ in the Commission'S Transportation 
Calendar. ! 

12. This rate shall expir (show da~e) (no later than 
one year from the ef ective date). 

13. In all other respe ts the rates and rules in MRT ____ shall apply. 

l4. nish a copy of this. application to any intorcstcd. 
party either up their written requestor that of the Commission. 
Renewal applica ions. must be served upon the parties who, were 
served a copy f the precedinq application. 

Dated at ______ ~ __ --__ ------__ --, Cali!ornia~ this, ____________ _ 
day ot ___ -1-______ , 19_. 

Signature: 
Title: / 
Addres~-:----li--------------

I 
Telephone Number~ ______________ _ 

l 
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CARRIER VERIFICATION 

I am the applicant in the a~ovc-cntitlc4 matter; the stAtements in 
the toreqoing document are true ot my own knowlec1qe, exeept as to· 
matters which are therein statec1 on intormation or beliet, and as 
to those matters, I believe them to be true. 

I declare under penalty ot perjury that the toreg-oing- is true and 
correct. 

Executed on __ ~~~ ______ ~at 
(Date) 

__ ~ ____ ~~~~ _____ , california. 

(Applicant) 
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CARRIER VERIFICATIO~ 

(Where Applicant Is a corporation) 

I am an officer of the applicant corporation herein, and am author
ized to' make this verification on its behalf. The statements in 
the foregoing' document are true ot my own knowleage except. as to, 
the matters which are therein stated on intormation and beliet, ana 
as to those matters I believe them to be true. 

/i 
I declare under penalty ot perjury he foreg'oinq is true and 
correct. . 

Executed on ____ ~~~ ____ __ 
(Date) 

California. ~----~---:---,. City) 

ature ana Title ot Corporate Officer 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing application has 
been servea by (sp~cify methQd of serxi~e) upon each of the 
fol10winq: 

(List names ana adarcsscs of partics served..") 

Dated at , ca1ifor4 this ____ _ 
(Name of city) (cay) 

of 
------~~~~--------(Month) 

(Signature of Person Responsible for Servlce 

I , 

\, 
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APPLICAtION to DEVIAtE FROM tHE MINIMUM RAtES FOR TRANSPORtATION 
OF COMMODITIES IN DUMP TRUCK EQUIPMENT 

VARIABLE COST DEVIATION APPLICATION 

Carrier applicant qualifies to- file a deviation un4cr the vari
able cost deviation procedure by demonstrating' profitability or 
worlting capital availability. A showing' of s':lf:!icient working' capi
tal requires a showing' of cash or other liqUid ~ssets SUfficient,. 
ovor tho lifo of the deviation, to- covor~ (1) the carrier's ordi
nary working- cap,ital roquiromentc=.r plus/(2) tho ~if!cronco ~ctw(!cn I 
revenues that wou14 be received under/(a) the applicable minimwn 
rate excluding the profit factor incprporated into-the minilnW%1 rate, 
and (b) the deviated rate requeste~ (If a carrier wishes, it ~y 
substitute for item (2) (a) the fU~y allocated cost of the particu-
lar transportation.) / 

Applicants will submit a b~ance sheet and income statement 
from the most current fiscal y~ar. New dump truck carri~rs and 
those applicants who, show a less on their income statements must 
submit a balance sheet, a wo~ing capital worksheet, and a projected 
profit and loss statement.. /New carriers and those applicants who 
show a loss on their profitt and loss. (income) st~tement will also be 
required to sign a release/form (Appendix 0) authorizing' the Commis
sion to obtain financia:!nformation from the applicant's bank 
reeords .. 

If subhaulers· are 0, be used,. the cost justification shall 
either contain a decltation that subhaulers will not provide more 
than half ot the actua transportation under the proposed rates (as 
evid.enced, for exampl I by the subhaulers providing less than half 
of the power units), ~r include the costs of the subhaulers. When 
subhaulers provide mQre than half of the transportat-ion:- each sub
hauler must make tho/ same showing of profitability or sufficient 
working capital as the prime earrier; eaeh subhauler must submit a 
balance sheet and ~ncome statement for the most current fiscal year, 
except that new suphaulers and subhaulers who show a loss on their 
income statement must submit a balance sheet,'working capital work
sheet,_ and projec,.ted profit and loss statement;. and new subhaulers 
and sub haulers w~o show a loss on their income statement will also 
be required to sf.i.gn a release torm (Appendix 0) authoriZing the Com
mission to obta±:n financial information trom the·subhauler's bank 
records.. I 
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~ Variable cost deviation application #bCommission will insert numb~~ 

.' 

Name ot carrier ______ ~(E~x"a~e~t~L~e~g~a~l~N~a~m~e~) __________ ___ 

Cal T-No. o! carriar ______________________________ __ 

Prine ipal place of business _____ ($a.:.t""r.p:.,.;;, ¢)i,tlf-.Aa;A,ld.u¢ldoijr .... c ... ~(.Ios~an~¢l~..,.)ICr..llio.lIIt~y..l.) ____ _ 

It applicant is a corporation, attach articles of incorporation or 
make reference to a previous filing that contained the articles. 

carrier is authorized to transport~Show opcr,~g Ayth2rity) 
/ 

Contact person regarding this application (..Name, Title,bd~uss 
and Telephone Number) / 

Description of commodity. ____________ ~~-------------------------
Deviation from Minimum Rate Tarif! jII~aritt NUmbet) , 
oriqin, _____________ + _______________ _ 

Destination, __________________ ~-------------------------------
Shipper ____________________ +-_________________________ _ 

proposed Rate 

l. Describe the transpo ,ation that will be performed under this 
rate. (The description !fhould cover all particulars of the trans
portation to include b",t not be limited. to,:: Loadinq and. unloading, 
loadweights and anticipated volume per day or other time period,. 
and whether the transpbrtation is part of a baeiChaul or tronthaul., 

2. In the event tha~tubhaulerz are engaged to- perform this trans
portation, they shal be paid no- less than 95% of the revenue 
earned from the dev'ated rate. If the subhaulers are only provid
ing "pulling"- serviees, (tractor and driver only) they shall be paid 
no less than 75% o.f the revenue earned from the deviated rate.. The 
difference betweenLthe deviated rate and the amount paid to the 
subh~uler will co""rrany brokerage tee normally paid to- the prime 
carrler. . , 
3. S·ubhaulers will :be used to perform less than half , more than 
half_, or none_ of the transportation.. -

Revised Page C-2 
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4. It authority is soug'ht utilizing subhaulers, submit. the 
following: 

Name Qt Subhayler 
Permit liWDbe.: 
Cuttcnt ~dre$$ 

LIST' SUBHAULERS BELOW: 1. __________________________ __ 2. __ ~ __________________ _ 

/ 
/ 

/ 

3. __________________________ ~~.-------------------------
/ 

I 
/ 

5. Attaeh a copy of your appl'cation for a Biennial Inspection of 
Terminals (BIT) inspection b the Calitornia Hiqhway Patrol along 
with evidence ot payment of the tees tor that inspection; yo~r 
Requestor Code Number assi ned ~y the Department of Motor Vehicles 
as part of participation ~ the DMV's Pull Notiee Program; and cer
tification that all subh~lers to be used in performing the devi
ated transportation have/also applied for a BIT inspection and are 
participating in the Puil Notice Froqram. . 

J 
6·. Revenue/Cost compard.sonS--'I'he rate/cost information can. be 
stated per tripe, per mile, per ton, per hour or other appropriate 
unit ot measure. Plea/se be consistent throughout your presentation. 
If the proposal contains different oriqin/destination cOmb·ination$ 
or different weights/, please qive appropriate examples.. (Ac1di
tional sheets may be used for subhauler data). ALL CARRIERS (and 
subhaulers I if $ubhaulers are providing more than 50% o·f the 
transportation) MUST SUBMIT' REVENUE/COST COMPARISON S'l'A1'EMEN1'S. 
The format on the next page can be followed or can serve as a 
quide: ( 

Revised Page C-3 • 
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PROPOSED RATE~ 

INSURANCE COSTS·: 

VARIABLE COSTS: 

Driver La]:)or 

Fuel/Oil 

Tires 

MairLtenance 
and Repair 

Gross Revenue 
Expences 

------ ----~-~---- ------
I 

/ 
--~ 

Other varia~le costs 
(Please specity. It 
none write "'none") '* 

. , 1--- --- --- ---

TOTAL VARIABLE COST 

INSURANCE PLUS VARIAB E 
COSTS i 

DIFFERENCE 
(Rate minus Co~ s) 

wIf an input is u~a specitically tor the jo~ in question~ ana 
woula not be use~or paia tor otherwise F the input is variable. 

. I . 
7. Subml.t a letter/f support from the shl.ppor .. 

8. Attached are the carrier verifieation ana the subhauler verifi- I 
cation forms. AL~ VARIABLE COST DEVIATION PROPOSALS MUST INCLUDE 
THE. CARRIER VERI~ICA'I'ION FORM. If subhaulers will ~e performing 
transportation the SUBHAOLER VERIFICATION form must ]:)e' submitte~ as 
well .. 

9. This rate shall become effective 30 days after the date that 
notice of' the filing appears in the Commission's Transportation 
Calendar. 

10. This. rate shall expire. ____ (s~h~o~w--d~awt~e~)----(no· later than six months 
from effective date). 

11. In all other respects the rates and .rules in MR'X_ shall 
apply • 
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12 r Applicant will furnish a copy o·t this . application to any inter
ested party upon either their written request or that of the Com
mission. 

Oated at ________________ ~, California~ this ____________ _ 
day of , 19 ____ " 

Si~nature: _____________________ Title~. ____________________ _ 
Aa~ress: / 
Telephone Nurn.ber:: ______________ ~/ 

Revised Page C-5· 
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CARRIER VERIFICATION 

I am the applicant in the above-entitled matter; the state
ments in the 'loreqoinq document are true o'l mYrown knowledqe, 
except as to matters which are therein stated/on in'lormation or 
belie'l, and as to those matters I ~elievc ~em to, be true. 

'.I "d'/ , 1 ' i I cert~.y that the rates conta~ne ~ VarlaD e Cost Oevlat on 
Application # (C~mission will insert n.im~er) will cover 105% o·'l 
the total of all variaDle costs and :lmsurance incurred in provid-
ing the transportation. ~ . 

I declare under penalty o'l PQ'r;ury that the 'lore90in9' is. true 
and correct. " I 

Executed on at California 
(Date) (Name of City) 

Carrier Applicant 

I 
I 
• 
i 
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CARRIER VERIFICATION. 

(Where Applicant is a Corporation) 

I am an officer ot the applicant corporation herein, an~ am 
authorized to make this verification on its behalf. The state
ments in the foregoinq document are true ~t my own knowledqe 
except as to the matters which are there,i'n stated on information 
and belief, and as to those matters I bClieve them to be true. 

I certify that the rates contained ~the Varia~le Cost Deviation 
Application '# LCammission will ipserA: numbelj will cover 105% ot 
the total of all variable costs a"d insurance incurred in'provid
inC] the transportation. 

I declare und.er penalty of 
cQ.t'rect .. 

Executed. on ______ --------~ 
(Date) 

foregoing is true and 

------, California. 
(Name of city) 

ture and Title ot corporate ottlcer 

Revised PaCj.e C-7 
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SUBHAutER VERIFICATION 

I am the subhauler applicant in the above-entitled matter; 
the statements in the foreqoinq document concerning- this I 
sUbhauler applieant are true o! my own knowledqe r except as to 
matters which are therein stated on information or belief, and as 
to those matters I believe them to be ~rue. 

I certify that 95-%* of the ratZntained in Variable Cost 
Deviation Application # / will cover 105% o,f the total I 
of all variable costs and insur~ce incurred by this sUbhauler 
applicant in providinq the transportation. 

I declare under pe,nattY-Of perjury that the toreqoinq is true 
and ·corroet., 

, . 
Executed on at t Calitornia. 

(Date) (Name ot City) 

(Sul:>hauler Applicant) 

*75% for "pulters" furnishinq a driver and tractor only. 
t 

" I 

I 

,/ 
/ 

,I 

J 
( 

Revised Paqe C-S 



I> 

'. 

c~ S437~ OSH 325 et al. 

CERTIFICATE OF SERVICE 

I here~y certify that a true copy of tho foregoing applica
tion has ~een served ~y (s~~oity method 0: service) upon each of 
the following: 

(List names and addresses of parties served •. ) 

Oated at __________ ~ ____ --, California,/this ~=-~ __ _ 
(Name of city) (Day) 

of __ ~~~ _____________ ', 19 __ • 
(Month) 

(Signature of rson Responsi~le for service) 

Revised Page C-9 
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PUBLIC UTILITIES COMMISS·ION OF THE STATE OF CALIFORNIA 
RELEASE OF INFORMATION AUTHORIZATION 

The undersigned authorizes the Calitornia Public Utilities 
Commission to obtain such veritication or turther intormation as 
it may require concerning intormation on tinancial condition set 
forth in the application tor deviation authority, as submitted by 
the undersig-ned. 

Rcg-arding- the verification of bank records, such veritication 
shall be limited to the particular accounts and/or items listed 
below by the applicant and shall be limited to, a period of time 
commencing-on the date of the signing ot/the application and end
ing on the date of the granting or rejection ot the app·licationi 
but in no- event shall the period for 't-he verification of bank 
records· extend beyond the date ot t7he" final disposition of the 
application. 

The applicant has the righ:t,;to revoke this. authori
zation'at any time, and agrees t)!at any documents submitted tor 
the purpose ot d.emonstrating ti ancial cond.ition shall remain 
with the commission. . 

Date ________________ __ 

Signature of Applicant(s) 

BANK RECORDS: 

NAME AND LOCATION OF ~K TYPE OF ACCOUNT ACCT. NO. AMOONT 

! 
I 

/ 
/ 
I 

I 
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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
CONSENT TO OBTAIN INFORMATION 

(To be signed by non-applicant spouse ot married. applicant) 

I authorize the calitornia Public Utilities Commission to 
obtain whatever information about my financial condition it con
sid.ers necessary and appropriate for the purposes o·f evaluating 
the tinancial cond.ition o·t my spouse as an applicant tor d.evia
tion authority. 

Regarding the verification of bank records,. my 
authorization is limited to the accounts and/or items listed. 
below and is limited to a period o·f ,%'ime! eommeneing on the date 
of the signing ot the! application Mld end.ing on the d.ate ot the 
granting or rejection of the appl}(cation~ but in no event shall 
the period for the verification .to.t bank record.s extend. beyond. the 
d.ate of the final disposition OIl: the application. 

I understand that I have the right to revoke this authoriza
tion at any time. 

Date _________________ 
1 Signature of spouse 

~ BANK RECORDS: 

NAME AND LOCATION OF ANI< TYPE OF ACCOUNT ACCT. NO. AMOtmT 

I 

f , , 
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State of California 

MEKORA.NDUM 

Date . SeptelT\l:)er 5, 1989 .. 
To . The Cotnlnission .. 

(Meeting of Septe~er 7, 

From .. Joel ToO Perlstein J 1f .. 
P.u. Counsel III 

File No.: 

1989) 

PUblic Utilities Commission 
San Francisco. 

CONFIDENTIAL 
A'rrORNEY-CLXEN'l" 
PRIVILEGED COMMUNICATION 

Subject : Applications for rehearing by californ:i.-a/oump Truck 
Owners Association and California Carriers Asso,c'iation 
(CCTOA/CCA) and California Trucking Association (etA) o.f the dump 
truck deviation procedures adopted in 0.89-04'-086 (the Decision). 
(Deviation procedures stayed at July 19th meeting~ deemed denied 
dates: July 22, 1989 (CD'I'OA/CCA), July 2'51, 1989 (C'I'A).) 
(Commissioner Duda:- AL'J Lemke .. ) - / 

BS.C0MM:EHPATION: 'l'he suggested order ei'fensively modifies the 
oeei$ion, in an effort to improve sup ort for the procedures 
adopted~ denies rehearing, and lifts the prior stay. It makes 
only relatively minor changes to th adopted procedures .. 

Alternatively, the Commission cou . grant a limited rehearing. 
This rehearing" hopefully, woul%1eveloP a record that could 
support the decision better than the existing record can. This 
rehearing would also· enable the Commission to further limit Staf! 
cliscretion, by spelling out in)qreater detail how Staff is to 
implement the new deviation P7ocedures. 

Ib~~: The Decision adopted ~ew procedures tor dump truckers to 
o~tain rate deviations allowing them to charge less than the 
"minimum" rates. The Oecisi/on also· raised dump truck minimum 
rates by 4%. Prior to· the Oecision, the Commission generally 
required that rate deviations be based on favorable circumstances 
attendant to· the particular transportation and that the deviated 
rates recover the fully allocated costs of the transportation 
involved. Moreover, initl!al applications tor deviations. were 
reviewed by an ALJ and approved ~y formal commission 
decision. i 
The present Decision eon~idered new deviation procedures proposed 
by several parties, includinq: COTOA/CCA, Transportation 
Division staff (statf), and Michael Lindeman of YUba Truc~inq 
(Yuba). Yuba proposed that any dump- truck carrier be granted a 
deviation up. to- 2-0% below. the applicable minimum rate upon 
showinq· tha.t its overall:, financial cond·ition·. an4· safety record 
are .satisfactory. Staff'. proposed an expecUted· two-tier- deviation 
procedure that offere4 applicants the choice of makinqeither a' 

\. 
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full cost or a variable cost showing~ The Decision aOopte~ a 
three-tier expedited procedure which cOmDines modified versions 
of the Yuba and Staff proposals~ 

Thus, the Decision permits three kinds of deviation applications: 
(1) A "'simplified" rate deviation application, for rate5 that are 
up to 10% below the applicable minimum rate. No cost showing is 
required~ (2) A "'variable'" (marginal) cost deviation 
application, for rates that are more than lOt below the 
applicable minimum rate. Applicants must show that the proposed 
rate is at least 105.% of the total of variable costs plus 
insurance. Applicants also must show that they are either 
profitable or have sufficient working capital to- cover any loss 
incurred from usinC] the variable cost rate.. (3) A "'full cost" 
deviat.ion applicat!l.on, also for rates that are more than lOt 
below· the applicable minimum rate. These full cost/deviations 
closely resemble the deviations previously availab-Ie, in that the 
proposed rate must cover all of the carrier's f~tly allocated 
costs. However, a showing o,t :>pecial circumstances is no longer 
required and rates become effective automati~ally unless Staf! 
rejects or suspends them. ~ 

Thus, under the Decision, and contrary t¢, prior practice,. 
deviations will be available without ap-y shOwing of special 
circumstances and need not cover all Qf the carrier's fully 
allocated costs. Furthermore, devi2¢.'ions will become effective 
in 30 days unless rejected or susP7nded by Staff before then. 

COTOA/CCA and CTA have both file~timelY applications tor 
rehearing. These applications ~lege numerous errors in the 
Oecision. These allegations iJ;i'clude: (1) that the Decision 
conflicts with the governing statutes and the Commission's 
consistent interpretation of ft.hose statutes for over 5.0 years 7 
(2) that rates that do not cover a carrier's tully allocated 
costs are unreasonable; (3)/that the statute requires the 
Commission to· approve deviation requests on a case by case 
basis7 (4) that the Decis~on omits a necessary finding that rates 
10% below the minimum rate or set at lOst of variable costs are 
reasonabler (5) that the/Decision fails to consider the economic 
effects of its procedures on shippers, prime carriers, 
su:bhaulers, and the dump, truck indus.try, and that those etfects 
are disastrous7 (6) that the use of "'simplitieCl'" and '-variable 
cost" deviations willfresult in illegal discrimination; (7) that 
the new deviation procedures. delegate excessive authority to 
Staff anCl provide an/inadequate opportunity tor protests; 
(8) that there is no/support for the Decision's conclusion that 
there is a neeCl tor/greater downward priCing flexibility; 
(9) that there is no support for Finding of Fact No. 10 (a key 
finCling underlying /the '-simplified'- procedure) and related 
discussion; (lO) that the Decision's notion of variable costs is 
tlawed,;: (11) that Ithe ~asy availability of '-simplified'- and' . 
'-variable'" rate reductlons contlicts with the Deci.ion'. tindl.ng 
that a, 4' rate increase in minimum- rates is rea.onable an4~ 
necessary'; and (12'), that there' is a mistake in Ordering' Paraqraph 
No·. S. This memo- will discuss each of these issues... It" will 
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also address, as ite:m (13), pro~lems create" by the suggest.ed 
order's having to rely on the Commission's own expertise, rather 
than evidence of record~ 

At its meeting on July 19th, the commission stayed' the Decision's 
deviation procedures. We had advised th~ commiaaion that the 
Deci$ion fails to address many key issues and that~ at the very 
least~ the Oecision will require extensive rewriting in order to 
be reasonably defensible. The Commission therefore granted a 
stay to· prevent CD'I'OA/CCA and CTA from deem.ing· their applications 
tor rehearin9 denied and petitioning the Ca.lifornia. Supreme Court 
for rev'iew before the commission revises the Decision. CDTOA has 
said that it expects to· petition the California, Supree Court to 
review the Decision. 

JUS~~:UQF: 

(1) Conflict with the Commission's lon9standing 
interpretation of the governing statutes. ~ 

(2) Reasonableness of rates that do not cover a earrier's 
fully a.llocated costs.. / 

(3) Reasonableness of deviations not based on circumstances 
of the partieulartransportation. ~ 

(4) Need for a, finding that re aeviated rates approved 
under the simplified and variable-eo t procedures will ~ 
reasonable .. 

Pu):)lic Utilities (P.o.) Code § 36'66 provides:. 

If any highway carrief other than a highway 
common carrier desi~s to perform any 
transportation or aCcessorial service at a 
lesser rate than t~e minixnwn established. 
rates,. the cOl'lU'l\.ission shall, upon finding 
that the propose~ rate is reasonable, 
authorize the lesser rate for not more than 
one year. / 

For over 50 years the commis~ion has interpreted this section as 
requiring that a proposed less-than-minimum rate exceed the tully 
allocated. costs o,f prov/iding the particular transportation. (1) 
For at least 25· years" I the commission has generally, qranted 
deviatiCons under §,366"6 only it there are unusual circumstances. 
and conc1itions in the/transportation und.erconsid.eration which 

( 

1 See, e.q., c.w. Carlurom, 41, C .. R.C .. 589 (1938) (including 
depreciation and. overhead in its cost analysis) • 
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lead to cost savings.[2J 

COTOA/CCA and C'rA (collectively "Applicants") allege that the 
Decision violates § 3666 becalJse its "simplified'" and "variable 
cost" procedures allow rates that do not cover the fully 
allocated costs o·'! providing the transportation. Applicants also 
allege that the Decision vio·lates § 3&66· beeause "unusual 
conditions" are no longer re~ired to, obtain deviations of any 
kind" and because the "simpllfied" procedure requires no· showing 
at all coneerning the cos.ts or cireums.tances o·t the particular 
transportation. According to COTOA/CCA, § 3666· requires the 
Commiss.ion to dee ide deviation requests on a· case-by-case bas.is 
because that section "pertains to a particular carrier and a 
particular transportation service." (Ap~~/reh. at 3.) 

Applicants accurately point out that the Decision conflicts with 
longstanding Commission preeedents interpreting Y366&, in the 
above respects. The present Decision, however~discusses neither 
§ 3666 nor the prior precedents. P. U. Code §,t'70s. re<ifUires 
findings of tact and eonclusions of law on a1.l materl.al issues. 
Thus, at the very least, the Decision is ~lnerable: to reversal 
for its failure to explain why the Commi9Sion is refusing to 
follow its own. prior decisions.. / 

There is nothing in § 3666 that expressly requires a deviated 
rate to eover the tully allocated casts of the service. The 
statute only requires that the Commission find the deviated rate 
"rea.sonable". Similarly, there irl nothing in § 3666 that 
expressly requires the commission to· review deviation requests on 
a case-by-ease basis or to consider the costs or circumstances of 
the partieular transporta.tion./ On the other hand, § 366,6 does 
require a "tinding that the p~oposed rate [tor a serviee) is 
reasonable"'. This language w,Quld support an argument that the 
Commission must somehow con~der specifie facts about the 
particular service for. which the' deviation has been 
requested. Since the sixnpllified deViation proeedure allows a 
rate cut ot up· to lOt wit~ut eonsiderationot any specific facts 
a~out the particular transportation service,. it is. probably even 
more vulnerable than the/other procedures to· a challenge that it 
violates § 3666·. / 

'1'h~ Commission c0':1ld po~sibly justify a departure from its own 
prlorpreeedents lnterpreting § 3666'. reasonableness 
requirement.. However 1 the present record in this proceeding 

! 
2 see, e.g., polphin TrMsportation. Inc., 4 Cal .. Pub. Util. 
Comm. 2d 409, 414 (1980) (suggesting that a. fincUnq· of 
reasonableness. under § 36.66· requirc:c "speeia.l circumstances"): 
tIel 10" 8'2 Cal. Pub~ Util.>.ComlZh 89 (1977) ("special . 
circwnstances"'qenerallyneeessary): Willig E. Doniel, 63 cal. 
Pub .. Util. Comm. 14'7, 1.49 (1964) .. 
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provides a far from ideal casis for justifying such a 
reinterpretation of § 3666's reasonableness requirement. Ideally 
the record would contain expert economic testimony explaining why 
the cOMission's prior interpretation of the term "reasonacleN in 
fact leods to· unreasonable· rates:. Or the record would contain 
testimony exp·laining how changed circumstances in the truckin9 
industry have made the Commission's prior interpretation of 
§ 3666 unreasonable in light of present circumstances.. 
unfortunately, the record does not contain these sorts. of 
testimony. Still, it may be possicle to justify the Commission's 
rejection of its own }:Irior decis.ions. 

The suggested oreer follows the strotegy of arguing that: the 
tern Nreasonable" is not strictly defined;: the Commission's prior 
interpretation o·'! the term "reasonacle" was too· limited;: the 
rates resulting from a}:lplication of the tJimplified and variacle
cost }:Irocedures should in fact ce reasonacl~; and there is 
nothing in other relevant sections of the /p·~u. Code that would 
prevent the commission from findin97he ~mplified and variable
cost procedures reasonable.e3l 

As. the Commission has previously st ed: . 

The term NreasonableN used in the context of 
Section 36·6·6. has. not c en defined succinctly 
and it is clouctful th such can ce 
clone. 
(Major Tng~k Lines, Cal. PUC. Util. Comm. 
447 f 451 (1970).) 

The Commission previously . terpreted the term "reasonable" to 
require that a deviated recover the·tully allocA-ted costs of 
the trans}:lortation. Howev r, it is also plausicle to-- interpret 
the term as requirin9 on y that a deviated rate exceed the 
vatiable costs (or ma!g' al costs) of providin9 the 
transportation. 

When the Commission r quired cleviatecl rates to- cover the fully 
allocated costs of the transportation, it required the deviated
rate JOb· to pay its full pro}:lortional share of the carrier's 
fixed costs. Howeve~, where no more remunerative work is 
available, a rationa'l cusiness person will take on additional 
work if the revenue/from the job exceecls the variacle costs of 
performing the job· ~nc:l makes ~ contribution to· the business's 
fixed costs .. Where no· better paying. work is available, acceptin9 
work at such a price is of net benetit to the carrier,. because it 
covers at least some o·f the the carrier's. :t.'"ixed costs,. which have-

I 
.. 

3 Another option: alternatively the Commission could· order a 
limited rehearing in an attempt to· octain testimony along' the 
lines outlined' in the preceding paraqraphabove • 
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to be paid in any event.. However, the conunission's requirement 
that a deviated rate cover a jo~'s fully allocated cost would 
qenerally have prevented the carrier from taking such work at 
those prices.. 'the fully-allocated-cost requirement forced 
carriers to, behave irrationally, that is, unreasonably. Thus, 
the Commission could conclude that a requirement that rates 
always cover a jOb's fully' allocated costs is lmreasonal:>le and 
that a deviatec:1 rate that more than covers a job's variable cor;ts 
is reasonable. 

In fact, in construinq P.U. Code § 451 (relatinq to common 
carrier rates), the Commission has previously concluded that a 
rate is NreasonableN if it contributes revenues above the out-o!
pocket (varia):)le) costs of performinq the service. ~ 0.$8664,. 
Inves~n of. ~ctl~~ Bates, mimeo at 3, 4, 8 (June 2'3, 1959) 
(an unpublished decision concerninq Southern Pacific's petroleum 
tank car rates) (headnoted at 57 Cal .. Pub .. Otil./Comm. 2'29'). ~ 
~" 0 .. 45,770, IDVe"ji,igotio.n ot Beducea Bates ,f9r Trans:QSrtatioD 
Q! B\,llk Cement, SO Cal. Pub. Util. Comm. 622/628, 632 (195-1) ~ 
0.76716, We~:tun Mo:tor Tariff ~3au,. mimeo/"at a (Jan .. 27, 1970) 
(headnoted at 70 Cal .. Pub .. Util .. Comm. 6~ .. 

This conclusion, that a rate above the~ar~able cost is 
reasonable, supports the simplified ~viation procedure as well 
as the variable-cost procedure. The' Commission's rationale for 
adoptin9 the simplified procedure as that, based on the minimum 
rate structure, a carrier charqin no, more than 10% beloW' the 
minimum rate should be recoveri more than ita variable costs, 
indeea nearly allot its fixed osts as well. (4] The sU9gestea 
order attempts to reinforce t s po·int. 

The conunission coula further conclude that its prior requirement 
that deviations. be ~ased, on "'unusualN or "'speCial" circumstances 
was also unreasonal:lle. 'l'h Commission's. prior, cases. held that 

4 The Commission h s not required any showinq that the 
particular carrier's variable costs will be covered r because its 
conclusion -- that th'e "'s.implified deviationN rate should more 
than cover the carrier's variable costs -- is based on the cost 
determinations that pnderlie the minimum rate structure. 
Furtherxnore, because the s.implified-deviation rate is. designed to 
cover most of the average carrier's fixea costs,. in adc1ition to 
its variable costs, I even a carrier with above-average costs 
should, at leas·t cover i ts varia~le costs most of the time with 
such a rate. However, for a carrier or a job- w:i.th well above 
average costs, a simplified-deviation rate might not even cover 
the carrier's variable costs. ThUS,. even if a·, rate that exceeds 
varia):)le costs is reasonable,.. the simplified procedure'at11l 
remains. somewhat wlnerable to attack on the qrounds that it 
fa·il·s'to- require' any showing with regard to- the carrier'. 
particular costs • 

.. 
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Win a Section 36·66 proceeding- the principal cost consideration is 
the cost savings directly attributable to the (unusual 
circumstances and conditions in the) transportation involved and 
not to the ability of an individual carrier to operate at lower 
costs than other carriers similarly situated*. WilliAm E, 
Daoiel, 6·3 Cal. Pub·. Util. Cown. 147, 149 (1964): see also H~ioL 
ltuck Lines, 71 Cal. Pub. Util. Comm. 447, 4~3 (1970). The 
commission could concl ud'e that this restriction prevented 
carriers and shippers from taking advantage of a particular 
carrier's ability to· operate lDore efficiently than other 
carriers. The cownission could therefore conclude that this 
restriction is unreasonable, because it forces shippers and the 
public to pay more than necessary for transportation services and 
eliminates incentives that would otherwise encourage carriers to 
become more efficient. 

In sum, the sU9gested order argues~ that the/rates resulting 
from application of the simplified and variable-cost deviation 
procedures will be reasonable because tho~ rates should e~ceed 
the carrier's variable costs; and that th"e Commission's prior 
interpretation o·f the term. *reasonable}," was too limited. These 
arguments are intended both to explai-n why the Commission has 
departed from its prior precedents. ahd to. meet Applicants' 
objection that the rates authorized by the Deeision will not be 
reasonable within the meaning o~P.U. Code § 366·6 .. 

CTA also argues that the oecis;ro~ lacks an essential finding! 
that rates up to· 10% below the minimum rate or set at 10S% o·f 
variable co~ts will }:)e re~sop'able. The suggested order acids. a 
new conclusl.on of law, whl.c)'1 states that the rates. resultlng· from 
implementation o·! the cleviation procedures wll1 be reasonable .. 
The sU9gestea order also/:ddS additional :findings- and. conelusiens 
sUl'IUI'Iarl.zinq the argument outlined above as to. why ·s:i.mpli:fiedw 

and *variable cost W dev~ted rates will be reasonable. 
. f / . . i (5-) Econom·lc ef ects on shl.ppers, prlme carr ers, 

sUbhaulers, and the dump· truck industry. 

CDTOA/CCA arques thai the Decision fails to consider the economic 
effects of simplifield and variable-cost deviations on shippers, 
prime carriers, subhaulers~ and the dump truck industry. 
CDTOA/CCA argues that the failure to eonsider these economic 
effects violates· P .. U .. Code § 1705· and the Court's cieeision in 
2Dued Stot,f:S Steel CQrp. V, £ublie_Utili%iU C91!I1Ilission, 29 CaL 
3d 603, 60S-10 (19S1) .. CDTOA/CCA correctly points out that the 
Decision lacks any discussion of the allegedly negative effects 
of the adopted procedures. Moreover, in light of the extensive 
argument and the evidence presented concerning the harm these 
procedures would allegedly cause, COTOA/CCA is also- correct that 
the Decision's failure to address these alle9'ations constitutes 
legal error .. · P .. U .. Code § 1705· requires that the Decision include 
findings of fact and conclusions of law on· all material issues,.. 
and XL s, Ste,el held· that the Commission violated: this requirement 
by refusing to- consider the economic impact of a· propo •• d,. rate 
exemption on shippers. u .. S « steel furtber noted: that the 
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commission has a -duty to consider economic effects of 
alternative approaches- (29 Cal. 3d at 609) • 

CDTOA/CCA's application for rehearing generally alleges two kinds 
of negative economic impacts.. First,. citing testimony in the 
transcript, CDTOA/CCA, alleges that the variable-cost deviation 
procedure and especially the simplified' procedure will lead to a 
-significant price war,- and -cause the industry to· self
destruct-.. Secona, COTOA/CCA arques that subhaulers will be most 
harmed ~y the new deviation procedures~ 

In CDTOA/CCA'S view, economic power is unequally/distributea in 
the dump· truck world.. Much of the actual haulj~g is done by 
small-scale subhaulers, while overlying prime/carriers deal 
directly with the larger shippers.. CDTOA/ccA believes that 
economically powerful shippers will insis.t"on 10% rate reductions 
under the simplified procedure and thatfi price war will ensue. 
If rates are generally cut by 10%, c::a~iers will not earn the 
revenues that the first ha·lf of the J)8cision found -reasonable 
and necessaryW for the dump- truc::k_~dustry under the Commission's 
minimum rate program. In. fact, i;rall rates were cut by 10% the 
industry would be unable to·meet~he costs that underlie the 
minimum rates (as the current m}~imum rateli incorporate a 6% 
profit factor). Applicants the'refore arque that the adopted 
d.evia.tion procedures will resilt in a rapid deterioration o·f 
equipment, driver, and service quality and. a correspondinq 
decl ine, in truck safety ~ / 

Moreover ,. accorciing to CD':t'OA/CCA sUbhaulers will be especially 
hurt, because -they haveftittle economic power and must take what 
the job pays or not workf.w (App .. /reh. at 24.) Thus, CO'I'OA/CCA 
arques that truck brokers like Yuba -will use [subhaulersJ to
absorb the losses untiU they go broke to- be replaced with more 
(subhaulersJ in a.pat~ern that will last until the supply of 
these subhaulers 1S eXhausted .. - (App,./reh. at 23.) (Because 
CDTOA/CCA's applicatiQn.for rehearing has few citations to· the 
recorci,. it is unclear how much record evidence there is to 
support its positio~, especially with reqarCS to· its claims about 
harm to subhaulers.y 

I 

The notion that unre~ulated competition C4n le4d to -destructive 
rate practicesw has a long history in the proceedings of this 
Conunission. W,.~, 0 .. 2997$, A;;licatioD 01' Q'Brien, 40 
C.R.C. 610, 6,15- (193,7): y.S. Steel, 29 Cal. 3d at ~12 (-the aim 
of minimum rate requlation is to- preclude destructive rate 
practices") citing california Trucking Assn. V, Pul2lie Utilities 
~, 19 Cal ... 3d 249, 2'47 (1977).. For this reason· it is 
especially important that the commission respond to-Applicants' 
claim· that the adopted deviation procedures vill r •• ult in 
-destructive rate practices." 

The sU9qested order relies on the testimony- of C.DTOA/CCA'. 
witness Lautze to- refute this claim,. Lautze had·t •• tified· that 
Staff's Variable-cost. rate deviation proposal WOUld': cause the 
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dump truck industry to self~destruct. During Yuba's cross
examination of Lautze, La·utze testified that he was. familiar with 
the operations o'! rate-exempt agricultural carriers and that 
their total exemption from rate regulation hac! not caused' the 
agricultural carrier industry to self-destruct. (This testimony 
is consistent with the Oecember 1988 report to, the CPUC 
monitoring the bulk agricultural industry after deregulation .. ) 
In fact, Lautze testified that the current carriers are more 
well-financed and better qualified, while there has been a 
dropout of carriers who haven't been able to' keep· up-with modern 
equipment,. etc. Lautze did claim that this experience ot the 
rate--exempt agricultural carriers would D.9.t apply to dump truck 
carriers. However, Lautze did not explain this opinion and the 
Commission could reasonably conclude that this eviclence 
concerning rate exempt agricultural carriers makes it implausible 
that the CJranting o,'! a much lesser deqree o:V'rate tlexibility to· 
dump, truck carriers will cause the dump t~ck industry to· self-
destruct. ~ 

The sUCJCJested order also makes an argument that includes, inter 
alia, the following points~ The co~ission is not aware of any 
regulated trUCking industry in Cal~ornia where increased 
flexibility has lead to ruin as c~riers all price themselves 
below cost and fail. Nor does t~e Commission believe that that 
will happen here. Dump truck carriers cannot be forced to accept 
money-losing hauls, no· matter ~ow larqe a shipper may be .. 
Similarly, subhaulers are free to- reject deviated-rate hauls that 
do· not pay enough. oump, tr~ carriers endeavor to' know their 
own costs and to· ma.ke a pro it.. Accordingly, the dump, truck 
industry will not cut rate without regard to costs. in a 
des~erate effort to meet Qbmpetition and obtain work. Therefore 
adoption of the Simplifi~ Deviation Procedure should not cause 
such deviated rates to become the going rate in the industry. 

This argument continue-{ Of course, the limited rate flexibility 
introduced by the adopi~d deviation procedures will impose some 
pressure on less effieient carrier$ or those who provide poor 
service~ Such a deve~opment bodes well for the health of the 
industry in terms of/its ability to provide quality service at 
the lowest possib,le ~easonable rates. Even it some carriers with 
higher than average {costs should fa,il,. other existing carriers 
with lower costs will be able to expand. And r under Calitornia's 
open entry policy ~or dump truck carriers, new carriers will be 
able to enter the business. 

Unfortunately, I am not aware of any evidence on the record t~ 
support the preceding paragraph; [5-] the Commiss.ion· would:. 
appa.rently have to; rely j·ust on its own expertise. It would'· be 

5 The record supportinq some early parts of the paragraph 
before that is also· somewhat weak. 
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much easier to, support the Oecision if there were expert 
testimony on the record to the effect that the increased 
competition unleashed by these more flexi~le deviation procedures 
should result in greater efficiency, improvements in service 
quality, and lower prices~ Similarly, the Oecision would have 
been helped by expert testimony on the record that there are 
lower cost carriers who, can expand and that such carriers, 
together with new entrants, should be a~le to, =eet reasonable 
demands for dump, truck service even after impl,nnentation of the 
new deviation procedures.[&J D.SS-04-09S (whiCh discontinued 
the Commission's proceeding to abolish dump truck minimum rates) 
makes the absence o,f such expert testimony even more problematic. 
That decision seems to· have implicitly adopted a/somewhat 
contrary position,. that rate requlation is ne~dec1 in order to 
ensure an adequate supply o,f dump trucks. Another option: 
Evidence along the foregoing lines miqht be/o~tained if the 
Commission were to grant a limited rehe~9. 

Based on evidence that the industry wil~ not destroy itself by 
reducing all its prices l:>e'low cost, th'e suggested order concludes 
that the indUstry as a whole will bel' ab,le to· meet reasonable 
demands for service and that adequate and dependable dump truck 
service will continue to l:>e available after implementation of the 
adopted deviation procedures.. Tne suqqested order also- finds 
that the adopted. deviation proeed.ures will benefit shippers. 
through lower rates and will not cause destruction of the du~p 
truck industry, or a Shortage/Of supply, or a deterioration in 
truck safety. Moreover, thelCOml'll.ission stands ready' to- correct 
any unforeseen problems wit~ these procedures and is orClerinq 
Staf! to prepare a report oh the first year of the two-year 
limited period tor which the Commission is now authorizing these 
procedures. If 
COTOA/CCA also argues that most of the revenues. lost as a result 
of the simplified and variable cost deviations will be lost by 
sUbhaulers. This is true because the Commission requires that a 
subhauler receive at ~east 95% of the minimum or Cleviated rate 
(75~ when the s~bhaul~r provides pulling service only). The 
suggested order turndthis arqument on its head, and contend$ 
that the minimum division of revenue requirements proteet 
5ul:>haulers. It alsol points out,. as does COTOA/CCA, that 
subhaulers receive additional protection'under the 50% rule, 
which requires the ,eost data of subhaulers to· be included in any .. 

i 

I 

6 The record could also be improved by obtaining' ev14ence 
concerning the existing level of turnover in the dump truck 
industry. Such evidence might well establish both that new 
entrants are readily available and' that even inflexible min,imum 
rates are not sufficient to- ensure the survival ot inefficient 
operators~ . 
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full or varia~le cost deviation application if su~haulers proviae 
more than half of the actual tran5portation~ 

(6) Alle9ation that the deviated rates will be 
discriminatory. 

CD'I'OA/CCA argues that the simplifiec1 ana varia~le cost procedures 
will produce discriminatory rates. An example of such 
discrimination would ~e where a carrier obtains a simplified 
deviation and cuts· its rates for one of its customers by 10%, but 
refuses to· cut its rates for that customer's competitors. 
(CDTOA/CCA argues that this kind of diserimination is especially 
onerous in the construction commodities ~usiness, where the cost 
of transportation may eomprise nearly half the cost of delivered 
materials.) The Commission has previously indicated that a less 
than minimum rate that does not recover both the fixed and 
varia)jle costs of providin9 the transport'ation would be unjustly 
discriminatory, beeause it would resul~in a loss that would have 
to- be recovered fro:m other shippers o~traffic. ~ 0.29975·, 
A.Ppli~tion of O'·Bti~,· 40 C.R.C. 6·10', 611-12 (1937') (an early 
decision on applications to· charge tess. than minimum dUItlp truck 
rates). Here, where the simplif~,d and variable-cost deviations 
do not recover all of a carrier' 51 fixed costs, the carrier will 
have to recover those fixed eos~ from other eustomers if the 
carrier is to remain viaple. 'l")'ius, CDTOA/CCA's claim of 
'discrimination is quite plausi~le. 

To rebut this claim, the SU9~sted order relies on some testimony 
by CDTOA/CCA's witness Laut~~ Lautze testified that a carrier 
could not grant a deviation! to one o·f its customers without doing 
the same for its other cu~tomers, because the deviation proposals 
become public information,' Based on this testi~ony~ the 
Commission could conclud~ that discrimination should not be a 
problem here.. The commlPsiol"l coulc! further conclude that 
carriers will not use t~ese procedures to bestow advantages on 
favored customers, but (rather will use them in the circumstances 
outlined by S.taff witness Burgess, ~, when a earrier has idle 
capacity, and by YUba~/s witness Lindeman, ..LJt.r., when the deviated 
rate will in fact cover all of the carrier's costs but the job is 
relatively small or rleeds to be done so' quickly that the time and 
expense of filine; a full-cost deviation and defending it against 
protests is not wortlhwhile. The 5uggested order incl'ldes. a 
discussion a.long the forego,ing lines. Where <11f!erent shippers 
are treated dif!ere,ntly under different circumstances and there 
is a rational pasis for the differing' treatment~ there should not 
be any illegal discrimination. 

I 

(7) Delegation of Authority to staff and opportunity to 
protest. I 

/ 
CDTOA/CCA argues ~hat the adopted procedures unc1er which Staff 
will process all !three kinds of deviation applications.: 
(i) ,vio·la.te due process requirements; (,ii) abdicate the 
COl1ll'!\ission's responsibility underP.tr .. CodeS 3666 to-. find 
deviated rates reasonable before authorizing:. them,; an<1 
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(iii) delegate excessive authority to Staff. More specifically, 
CDTOA/CCA alleges that the commission cannot delegate to Staff 
the authority to' determine whether -valid grounds exist tor 
protest," ana that the grounds of protest are too lj,mited .. 

(a) Acceptable grounds ot protest 

CDTOA/CCA contends that the adopted procedures do, not permit, for 
examp'le, protests relying on siqnificant alleqations of -price 
fixing, ••• restraint of trade, (orJ the creation of a monopoly 
in a certain territory" or on allegations -that su~haulers are 
beinq forced to work at a significant 10$0$0.- (App .. /reh. at 17-
18.) Althouqh the procedures contained in the Decision's 
AppencHx A are not entirely clear on this point" ~oth the 
Decision and Appendix A seem to, say that staff ,will reject 
protests that do not allege the applicant's f.a"ilure to conform to 
the adopted g'uidelines. [7] The adopted. g'Uid'elines do- not 
require the applicant to prove a lack of a.nticompetitive effects 
%'lor do· they require s.implified or variabYe-cost applications to 
show that subhaulers will not incur lostes. 

Therefore anyone who, wishes to raisekleg'ations like those 
listed above apparently will have tp file a tormal complaint with 
the COllUl'lission. While the propone.nt o,t a deviated. rate has the 
burden ot proot,if a protest is set for hearing, the complainant 
has the ~urden o,t proot in a to:cmal complaint proceeding'. 
Moreover, the devj,atj,on will m~t likely have gone into· effect 
under the exped'i ted procedu~e while the complaint is still 
pending • 

CDTOA/CCA conte%'lds that the Commission violates due process 
requirements and its respo sibility to, find the deviated rate 
reasonable under § 3-6·66, 'rIY shifting the burden o·f proof and. by 
allowing the deviated ra~ to goo· into, eftect ~efore the complaint 
is resolved ~ However, there is something basically iltlp1ausib·le 
about the kinds of prote's.ts that CDTOA/CCA contend.s the 
cownission is givin9'. ~. rt shritt to~ First,. CO'I'OA/CCA wants to 
be able' to protest ""th t su~haulers. are ~einq torced· to· WO,rk at a. 
significant loss." Ho ever r as outlined above r the sU9gest~d 
order rejects the not'on that any SUbhauler is ever !orce~ to 
accept ltIoney-losing hauls. 

Second:, CO'I'OA/CCA waJts to be able to· protest that deviations 
will result in A'price fixing, .... restraint of trade,. [or) the 
creation of a monopo'ly in a certain terri tory" • COTOA/CCA does 

I 
i 
! 
I 
\ 

7 The Decision (a\ p.29) inc:licates that a protestant may file 
a fomal complaint ""if his protest is not tound. ~y TO staft to 
fit our adopted quic:lelines"". Appendix A (at .pp'. A-S - A-6) says 
that staff will eva·luate A'the protest based on contormitywith 
the guidelines, tor ti1in9 the application"., . 
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not explain how deviations will lead to these results. T~ the 
contrary, because the adopted deviation procedures will allow a 
greater degree of pricing flexibility, and therefore a qreater 
degree of competition, the suggested order concludes that 
deviations are unlikely to cause .such anti-competitive effects. 
Furthermore, the suggested o=der concludes that it is more 
reasonable to allow deviated rates that meet the adopted 
guidelines to go· into- effect before considering- any such 
protests, than to- allow competitors to delay the requested 
deviation just ~y filing protests making allegations of anti
competitive behavior. The would-be protestant can still file a 
complaint .. [S) COTOA/CCA has not shown why requiring use of the 
complaint procedure violates due process .. 

'the claim that these procedures violate P. tr. COd'E( § 366& is lnore 
plausible, but not necessarily compelling ... J%-1.r .. Code § 3666 
simply says that Wthe Commission shall, upo;r finding that the 
proposed (less-than-min.imum) rate is reas011able, authorize the 
lesser rate tor not more than one year .. * The statute certainly 
can be read as requiring a finding of easonableness at the time 
the particular rate is authorized fo one year. Xt is unclear 
how the Commission could make a fin ng of reasonableness at the 
time a rate is authorized if az:om aint or protest alleging 
unreasonableness due to- anti-com titive effects has Deen filed 
and not yet been resolved~ 

On the other hand, here the Co ission will be finding in 
advance, on a generic Dasis,lthat rates that meet the 
requirements of these deviat'ion procedures will De reasonable • 
This findin~ arguably meet~the Commission's statutory 
obligations. 'therefore,. despite the potential dif'f,iculty, in 
1 ight o·f the pol icy reas~s for expediting deviation 
applications,. and because COTOA/CCA has not clearly shown legal 
error, we do not recommind changing the adopted procedures to 
penni t protests 1 ike th<>se described by COTOA/CCA to· del'ay 
deviation applications/that meet the adopted guidelines .. 
Accordingly, the ~uggested order clarifies that Staff is to 
reject protests that do· not allege a failure to· comply with the 
adopted guidelines. tdr cieviation applications. (9). 

I 

8 The sU9gested order permits a protestant whose protest has 
been rejected, or a w:ould-be protestant, to· tile a complaint with 
the Commission even before the proposed deviation goes into
effect .. 

9' other options: If the Commission vishes, the orc:1er could be 
Changed to· provide that upon the filing of such a protest Staff 
~ suspend the rate and- ~equest the Commission to •• t the 

(Footnote continues on next page) 
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(b) Delegation t~ Staff 

Applicants, and especially etA, argue that the adopted proeedures 
vio,late § 3666 because a deviated rate goes into effect 
automatically after 30 days unless the rate is rejected or 
suspended by Staff before then. Applicants suggest that only the 
COW'llis.sion can make the finding required l:>y § 3666 (that that 
authority cannot be dele~ated to Sta!t) , and that since rates 
become effective automatlcally unless rejected or suspended~ 
neither Statf nor the Commission actually makes the required 
finding. These arguments are certainly plausible. ;rhe statute 
can be read as requiring Commission approval,of ~~ch wproposed 
rate" .. [10) On the other hand, there is nothlng )In the statute 
that expr~sl~ requires the Commission to find~easonableness on 
a case-):)y-case basis, and t~ese, ar~ents~o, ot take account of 
the $uCJqested ord.er's gener.:Lc flnd.:Lnq that ates resulting from 
implementation of the deviation procedure will be reasonable. 

Moreover, as a general rule, pUblic aq ~ies may delegate to 
subordinates the performance of minis rial tasks" including the 
investigation and determination of t cts preliminary to, agency 
action, even in the absence o,f expr ss statutory authorization. 
On the other hand, powers which i olve the exercise of ju4qment 
or discretion generally cannot b~deleqated to sUbordinates 

(Footnote continued from previous paqe) 

matter for hearing. But~he availability of such automatic 
suspensions (in response to' protests alleqing some grounds of 
unreasonableness othe~han a failure to, abide by the adopted 
guidelines) will make . t much easier for competitors to delay 
lower rates. Alterna ively, Staff could be qiven discretion to 
decide whether such a/ protest is sufficiently meritorious AS. to 
warrant staff suspension of the deviated. rate (an4 a 
recommendation that ~he Commission set the matter for hearing). 
However, we do not recommend. this option beeau.e~ as discussed in 
greater detail below, the deleqation of discretionary functions 
to, Staff creates legal problems. Moreover, the theory of the 
Decision is that staff is just being told to check off compliance 
with the Decision's requirements. 

\ 
10 P'.tr. Code § 36,66, permits 'the commission ••• upon findin9 
that the proposed rate is. reasonable" [to) authorize the lesser 
rate for not more than one year.' P'.U. C04e § 454 (dealing with 
rate increases by public utilities) contains aome similar, but 
not identical, lanquaqe .. Under §.4S4.1"a requirement or a, "rindinq 
by the commIssion"" rate increases are approved'by the Coui •• ion 
itself, by means of either a decision or a, resolution .. 
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absent statutory authorization. (Nevertheless, an agency's 
subsequent approval or ratification of an act delegated to· a 
suborainate validates the act.) Here, the Oeei~ion says. that the 
cOMission is only delegating to, Staff authority to- check off 
compliance with clear guidelines. However, as we discuss in 
~reater detail below, there is,. in tact, a qood deal of unclarity 
ln the guidelines, which leaves the commiss.on open to, a 
challenge that it has delegated excessive (~, discretionary) 
authority to Staff. 

(c) staff review of protests 

CD10A/CCA does make one specitic allegation that the Oecision 
improperly delegates discretionary authority to' statt. The 
adopted procedure provides: wIt the Commission statt determines 
that valid grounds exist tor the protest, jt will evaluate the 
substance of the protest based on contorxn!ty with the guidelines 
for filing the application • ~.W C010~CCA asserts that this 
provision delegates excessive authori~ to Staft because it 
pernits Statt to determine whether wYalid grounds exist tor the 
protestlt • This claim is plausible ,/because the determination as 
to 'Whether a protest is valid couJA involve an exercise of 
discretion and was previously ma~e by an A1J and ratified by 
Commission decision. However, there was some testimony by Staff 
witness Burgess that the Phra~s'whiCh CDTOA/CCA o~jects t~ only 
means that ~:frivolouslt protes s will be rejected by Statf. (A 
"frivolous" protest is one t at provides no' basis tor its 
objection to the proposed rate.) Accorciingly, the suggested 
order modifies the procedure to provide that Statf is t~ reject 
frivolous protests.. Othelfw.ise,. Statt is to investigate the 
protest and review it ;6' n 'ccorciance with the adopted. guidelines. 

In addition to this one issue that Applicants raise,. the record 
and our work on the Oe ision reveal additional areas in which the 
Decision delegates di~'retion to Staft~ Theoretically, the 
parties shoulC1 not be able to, raise these additional delegation 
issues in court;. p.~t,j. Code § 1732 bars a party from raising any 
grounds not raised in the application for rehearing. Still, the 
suggested order 1 imj/ts Staff's d:iscretion in some of these other 
areas·, to reduce the Decision's legal vulnerability and provide 
clearer _ guidance to Staff. 

I 
(d) Rev~ew of cost-protests and Commission handling of 

recommendations to set for hearing 
I 

1he adopted procedures provide that W (P-J rotests involving costs 
~ay have merit which is not clearly determinable by Staff, in 
which case the rate tiling will be suspended with a request to
the Commission that the matter be docketed and set for hearing. w 

This lang'Ua~e may sU9gest that Sta-ff is to, exercise its juclqment 
in determin~n9 whether a protest involvinq costs has merit; and 
CDTOA/CCA's. cross-exam'ination of Staff witness Burgess delved 
extensively into- the extent of .Staff's d:iscretion, under this 
provision.. The -. sU9'9'ested' order therefore eliminate.Sta·f!·-. 
discretion.in determining the merit of a.-protest thatraiHS 
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questions about costs (including underlying performance factors). 
Our ~u9gested revision clarifies that where a protest raise~ a 
non-fr.volous question of fact about costs that a carrier has 
relied on in its deviation application (that is, where the 
protest provides some bASis for its objection to- those costs), if 
Staff is unable to re~olve the protest such that the protest is 
withdrawn, then Staff will suspend the rate an~ reque.t that the 
Commission docket the matter and set it for hearing. Under this 
revision, Staff will not reject a cost protest j:ust because Staff 
diSAgrees with the protestant's allegations About.costs. Note: 
this revision may cause delays in the approval _of variable and 
full-cost deviation applications, and may inc~ease the number ot 
protests to such applications as well. .-/-
CO'I'OA/CCA's cross-examination ot the Staoff witness also- expressed 
some concern that,. even where Staff has recommended a hearing, 
the Commission might just let a deviated rate go- into· effect when 
the 45 day Staft-imposed suspensior;Vexpires, without holding any 
hearing to review the reasonableness of the proposed· rate. Our 
suggested ord.er therefore provid,es that the cownission ~ 
further suspend the· rate and sChedule a hearing if,. based on 
review of the application, the/protest, and- Staff's 
recommendation, the Commission concludes that there is a material 
issue of fact bearing on the reasonableness of the deviated rate. 

(el Staff's use o~~st guidelines 

In reviewing applicatiops that rely on cost data (variable-cost 
and full-cost applications), Staff intends to compare the 
SUbmitted costs with its own cost-quidelines. If the submitteo 
CQsts fall outside o·!' these guidelines, Sta·ff will ask the 
applicant for an eXp'rlanation. If Staff is not satisfied with the 
explanation (and in/the absence of a protest on the SUbject), 
Staff will reject the application... 'I'he Decis.ion does· not 
expressly provide tor this procedure: however, the adopted 
proced.ures do· prOVide that "Staff may reject a [deviationJ filing 
within the 30 day/notice period ... " (The use of the word "may" 
implies that some discretion has been qranted to Staff.) 

i 
CDTOA/CCA's cros.s-examination of Staff witness Burgess delved 
into Staff's proposed use of cost-quideline$, and the extent to 
which thi$ procedure per=it$ statt to exercise discretionary 
authority. Staff has not yet developed cost-guidelines for dump 
truc~ carriers. Therefore they are not yet available for 
carriers to review or for the Commission to, approve... Staff 
believes that ma.ny ot the cost-guidelines developed for the 
general freight co~t-justification proqram will also be useful in 
evaluating dump truck deviations. other cost-guidelines will 
need to· be developed expressly for dump truck carriers. 

Staff's proposed use of cost-guidelines would- permit Staff to 
make cUscretionary decisions.. First,. Staff would~ exerei.e 
diseretion in establishing the guidelines... Seeond:,.Sta·ft would. 
exercise d,iscretion. in decidinq Whether an' applicant bad-. a good 
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enough explanation of why its costs are lower than those 
contained in the guidelines. 

Despite these pro:blems with delegating discretionary authority to 
Staff, the suggested order does not contain a· fix for this cost
guideline problem. First,. a carrier whose deviation application 
has been rejected :by Staff is not without recourse. The carrier 
can obtain a hearing and Commission consideration of its 
deviation request :by tiling a tormal application. Thus,- the 
carrier's situation is not all that different than it would have 
been if the Decision had authorized Sta·ff to protest deviation 
filin9s where Staff believed the underlyinq costs were 
unreasonable.. If Staff couleS file such protests,. and those 
protests. were not reso,lved :by discussions with the applicant, the 
protest procedures already provide that Sta£! would suspend the 
deviated rate and request the Commission to set the matter for 
hearing. / 

Second, it is not clear that there ~ any better alternatives 
available right now that would eliminate the Staff discretion 
invo,lved in applying cost-guidel:i.ri'es.. Of course, if the 
Commission were to grant a limited rehearin9, it could schedule 
workshops to develop dump, truc)C cost-guidellnes for formal 
Commission acloption.. This a)..ternative WOuld eliminate the Staff 

, discretion involved in ad'opt-ing the quidelines-, but would not 
eliminate the Staff discret10n involved in decidin9 whether a 
carrier had qiven an ade~ate explanation for submlttinq costs 
below those contained ~'n he guidelines. Furthermore,. fo:r:xnal 
Commission adoptiono,t ost-qui(1elines would. require fonal 
Commission action from ima to time to· update them. 

(f) Showing. of ;rofitability or SUfficient workinq capital 
under the variable cost procedure 

The aoopted procedwGe for variable cost applications reqUires 
carriers to show: / 

that thJy are either profitable or have 
sufficient working capital to cover any loss 
that could result from using the variable 
cost rate.. Applicants will prove 
pro,fitability and working capital 
availability by submitting a balance sheet 
and income statement trom the most current 
fiscal year. New carriers must submit a 
balance sheet, a working capital worksbeet 
and a projected profit and loss statement. 
New carriers and applicants wh~ show a 105s 
on their income statement will also be 
required, to sign a release form, authorizing 
the Commission to obtain financial 
information from the applicant"s ban)c 
records •. These forms are contained in 
Appendix D. 
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The fo%"lTls in Staff's ~roposed Appendix: %) incl\1decS a l:Ialance 
sheet r 45 day working capital worksheet, and projected profit and 
loss statement. Cross-examination of Staff witness Burqess 
established several deficiencies in these forms as a methocl o,! 
showinq that the carrier has "'sufficient working capital to cover 
any loss that could result from using the variable cost rate." 
More specifically,. the proposed balance sheet d'id not distinguish 
between current liabilities (which may require working cap,ital 
while the variable cos.t rate is in effect) and long-term 
liabilities (which do· not). Furthermore, the 4S day working 
capital worksheet did not cover a long enough periOd, because a 
variable cost rate can be effective for six months. The final 
'Cecision removec:l these forms from Appendix- D, which·- now contains 
only the forms for release of bank records. The/Decision 
nevertheless still requires that all carriers- s.ubmit some kine of 
a balance sheet, and that certain carrier& SUbmit some kind o-! a 
profit and loss statement and working capit~I worksheet. 

, , , ! h / Our d1Scusslons wlth Staf ave revealed;nany unresolved 
questions concerning the meaning Of~ te hrase "'sufficient 
workin9 capital to cover any loss that could result from using 
the variable cost rate" and how Stat will determine it a carrier 
has SUfficient working capital. ThU$, despite the Decision's 
statement that Staff will just be "~heckinq-otf compliance with 
clear requirements" (Oecision at 2J9),- Staff has been deleqated. 
consiaerable aiscretion in applyUhq this somewhat vaque workinq
capital requirement. If the Co~ission were to· grant a limitea 
rehearin9, one issue could be the clarification and 
implementation of this workin~capital requirement. The ~ost our 
suggestea ord.er can do,witho~ add.itional hearinqs or workshops 
is to spell out a little more clearly the general nature of the 
working capital requirement; 

Accordinqly, our suqgested/order aefines "'sufficient working 
capitalW as follOWS: ca~hI ~r other liquid assets sutfic-ient, 
over the life of the aeviation, to cover: (1) the carrier's 
ordinary working capital (requirements; plus (2) the difference 
between revenues that woula be received under (a) the applicable 
m;nimum rate excluding th.,e profit factor incorporated into the, 
m1nimum rate, and (b) the deviated rate requested. (If a carr1er 
wishes, it may substitute tor item (2') (a) the tully allocated 
cost o·! the particular transportation.) Al though this lancplage 
leaves a numl::>er o·f issues unresolved,. it should at least glove 
Staff some more detailed guidance in applying the working-capital 
requirement and therefore limit somewhat the discretion delegated 
to Staft. 

The suggested order also corrects and clarifies the variable-cost 
procedure's tiling requirements for provinq- profitability or 
sutficient working capital. First,- an applicant that, shows a 
loss on its income statement will need to- submit the same kinds 
of financial infor'lllat'ion' (balance sheet,. working capital 
worksheet, and" projected protit and loss statement) as a· 'new" 
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carrier. [11) Seconei, the sU9gesteei order expressly states that 
when subhaulers provide more than half the transportation, each 
subhauler ""ill have to make the same showing of profitability or 
sufficient working capital as the prime carrier. AccorOinqly, 
the filing requirements for 5ubha.ulers when providinq more than 
half the transportation will be the same as those for prime 
carriers. That is, such subhaulers will need to· submit a balance 
sheet and income statement for the most current fiscal year, 
except that new subhaulers and sUbhaulers who- sho .. a loss on 
their income statement will need to· file a balance sheet, working 
capital worksheet,. and a projected profit and 105s statement. 

(g) The financial information submitted with simplified 
deviation applications 

The adopted proceaure for simplified deviations requires carriers 
to submit their latest available balance s.heet and an income 
statement from the most current fiscal y~r. The Decision does 
not say what Staff is supposed to do ""~ this material. There 
are a number of alternatives. ;I 
~uba, the proponent o·f this procedur~, explained that the 
procedure dia not require applicantt to be prOfitable, only to be 
*financially souna by a balance s~et analysisw• However, 
tellinq Staff to determine ""h¥eh a· carrier is -finanCially 
sound" ))·ased on its. analysis of he balance sheet, in the absence 
of any standards, appears to ae eqate a highly discretionary 
function to· Staff • 

S.taff/S responsibilities~ou be more ministerial if applicants 
for simplifiea deviations, 1 ke applicants for variable-co~t 
deviations, haei to· show' that they are ~Qfita~~ 2r el~~ 
that they have suftici~% SOrking capital to· withstand any losses 
from, the deviatea rate.. Hpwever, it appears. that· a sho'W'inq o! 
sufficient working capitalf will require more information than is 
contained on a'balanceshbet.. FUrthermore, requiring this more 
complex showing may confiict with one of'the goals' o'! the 
simp,lified deViation pro' edure: that it be simple enough that 

11 Based on our discussions with Staff, it appears that a 
balance sheet generally ""ill not provide enough information for 
Staff to determine if a carrier has sufficient worki'ng capital. 
Accordinqly, the suggested oraer requires unpro-fitable carriers. 
to, file a working capital worksheet and projected profit and loss 
statement, in addition, to- a balance sheet. This will increase 
the filing· burden on unprofitable carriers seeking·varia):)le-cost 
deviations-", especia.lly as there are no, approved torms for tiling 
this additional information. . 

The sU9gested' order.also clarifies that existing,,. as well as 
new, carriers" can qualify for a deviated rate :by ahow!nq 
sufficient working· capital. 
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even a relatively unsophisticate~ carrier can easily prepare the 
required information~ 

A thira alternative, would be to do nothin9 with the financial 
information sUbmitted by simplified deviatl.on applicants_ 'l'h;'s 
seems pointless and contrary to· the proposal that the procedure 
~e available to- financially sound· carriers. Moreover,. if the 
Commission were taking steps to ensure that only 'finaneially 
sound carriers'" eould use the simplified deviation procedure, 
it would strengthen the Commission's position that this procedure 
does not threaten the viability of the dump truek industry~ 

The suggested order does not modify this aspect of the Decision, 
because is is not clear that any alternatives. are preferable to 
the current language. 

(h) Subhauler share of revenues under the full cost 
procedure 

The adopted procedure for full-cost devfo'ions does not specify 
the minimum percentage of revenues th&t prime carriers must pay 
subhaulers. In contrast, the variab~e-eost and simplified 
deviation procedures both specify that subhaulers Wmust :be paid 
not less than 95% of the deviated;rate, 75-% when they are 
providing the tractor (pulling s«rvices) only.w The Decision's 
application form for full-cost ~eviations does provide: 

If subhaulers are e~aged to- perform the 
service, they must!el.ther be paid the full 
proposed rate or,/if the subhaulers will be 
paid a lesser rat-e or charge than that sought 
by the applicant, or if in any case more than 
half of the tra sportation under the deviated 
rate is to be rovided by subhaulers, the 
followinq tac and statements must be 
submitted • (including detailed 
financial in rmation from each subhauler) 
(Appendix B·, Page B-2, item .8.) 

Thus, the full-cost procedure fails to specify how much 
subhaulers must be pa~d where the prime wants to pay them less 
than the full deviate'cl rate and submits financial information 
about each subhauler~ Nevertheless, the request that each 
sUbhauler submitting/financial information provide its ·projected 
revenues and expenses for the specific transportation sought 
un~er this application,w (Appendix B·, Paqe B-2, Item tSC) implies 
that each such subhauler must, like the prime carrier,. receive 
sufficient revenue to· cover its full cost for provid·in9 the 
service and produce .. a profit as well. The sU9'gested order 
therefore revises the. full-cost procedure to- require that where 
financial information about sUbhaulers is. submitted (either 
because the prime wants to· pay them· less than the full deviated 
rate or because theyareprovidinq more than half· of the 
transportation), each subhauler must be paid-enouqhto·cover its 
full costs and produce some profit as well~ 
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There are other options the Commission could adopt instead. The 
above suqqestion, although consistent with the language of the 
procedures contained in the Decision's AppendiX' B,. seems somewhat 
inconsistent with the "50% rule" as· described in the body of the 
Decision. "under that requirement, if subhaulers are to be used 
to provide less than 50% o! the actual transportation under the 
proposed' rate,. no su~hauler costs or financial information need 
be submitted." (Decision at 33.) The adopted full-cost 
procedure incorporates the reeo:m:mended 5,0% rule (Decision at 34). 
Nevertheless, the procedures contained in Appendix B- reql.lire that 
a prime carrier who· use subhaulers submit subhauler cost and 
financial information, even thou~h subhaulers will provide less 
than SO% of the transportation, if the prime carrier proposes to 
pay subhaulers less than the full deviated rate.. '1'0 avoid this 
seem.ing inconsistency I the COlMlission could instead require 
subhaulers who provide less than half of the ,transportation to
receive at least the usual 95%/75% share of/the full-cost 
deviated rate. The requirement that eaeh~ubhauler receive 
somethinq in excess o·f its full costs cou-1d be retained tor those 
situations where subhau1ers provide mo~ethan SO, of the 
transportation. Other alternatives coo.14 be devised under which 
the prime carrier would have a eboice(of either paying subhaulers 
the usual 9-5%/75-% minimum share of ~e deviated rate,. or else 
submittinq cost information and pa,Yinq· each, subhauler something 
in excess o·! its full costs. rT s choice could be given to all 
prime carriers or only to· those ho use less than SOt 
subhaulers. ) 

(i) sUbhauler/prime ca;rier verification under the variable 
cost procedure / 

The variable-cost proced~r currently provides that: (1) all 
subhaulers must certify, nder penalty of perjury, that the 
compensation to be recei ed from the deviated rate will cover 
10S% ot the total ot thelir variable COlitli pluli insurance:. and 
(2) prime carriers will/review each sUbhauler's costs and certify 
that they have determi~ed the costs to be accurate and 
valid.. 'these requirem4;!:nts apply whether or not subhaulers 
provide more than SO%/o·f the transportation. The second of these 
requirements seems td conflict with the purpose of the 50% rule. 
(Under that rule, if!subhaulers are used to· provide less than sot 
of the actual transportation, no subhauler COstli need be 
submi tted .. ) tTnaer the acl'opted procedure,. where subhaulers 
provide less than 5·0% of the transportation I subhauler costs will 
not have to be subml!tted to- the Commission: however, they will 
still have to be shown to the prime carrier. We ~lieve that one 
unstated purpose of the 50% rule is t~get around the reluctance 
of many sUbhaulers to reveal their costs to· their prime carriers. 
'the second requirement above would defeat that purpo..... -
Accordingly', the suqCJested, order will, eliminate the .econd.· 
requirement. To· further implement this change" the requirement 
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that the carrier sign the subhauler's certification will also be 
eliminatec1.(12) 

Thus, under the revised procec1ures all subhaulers will have to 
sign a certitication that the rate they receive will cover 105\ 
of their variable costs plus insurance .. However, only-where 
subhaulers provide more than 50% o! the actual transportation, 
will any detailed subhauler cost intormation have to be 
submitted.. In that situation, the prime carrier will continue to 
certify that it believes all statements in the application 
(presumably including the subhauler"s statements) to be true .. 
There are other alternatives.~ The Commission could keep, the 
current requirements and subhauler/prime carrier certification 
form,. but require them only when sUbhaulers. provide more than 50't 
o·t the transportation.. Or, the coItll'nission could retain the 
current procedures. 

(8) Need for downward pricing flexibility. 
/ 

COTOA/CCA challenges the Decision's statement that ·Cgjreater 
downward pricing !lexib,ility is reqUired tc> meet the needs of the 
industry." (Decision at 25.., CO'rOA/CCA claims that there is no 
evidentiary support for this sta~ement and that the- only shippers 
that testified were in oppositio~ to· ·unduly permissive rate 
oeviations." CApp./reh.. at 13/) 

Unfortunately, the record in this area is not particularly 
strong. On the other hand, Staf! did testify that d.ownwarc1 
pricing flexibility is nee ed, and the Decision notes that fact • 
However, Statf's testimony' was mainly confined to the bald 
statement that such flexlf:?,ility was needed, and cross-examination 
of Staff'& witness estab~ished that this testimony was not based 
on any survey ot shippers or carriers. YUba's witness, Lindeman, 
did testify that flexiltility would always be need.ed. because of 
the extreme variability in the amount of time required for hauls 
o! under SO miles to construction sites. Because minimum rates 
are baseo on averaqef'equirements they are unable to take account 
of such variability. The suqgesteci order adds a discussion along 
these lines. The Decision already notes Yuba's testimony that a 
full-cost d.eviation Ifiling' may be too· eostly and involve too-much 
delay to, be useful tor these construction hauling projects, which 
otten produce less than $100,000 in annual revenues each. 

The Oecision also. a~arentlY tries to· justify the need tor 
ado'itional downward pricing flexibil.ity by saying that: 

12 These changes were not contained in the suggested order 
d.istributed to Commissioners on Friday, September 1.. They will 
be contained in a, revised.,su9gested.- order to be <1i.tributad 
shortly • 
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The TO staff's Variable Cost Procedure otters 
further opportunity to carriers with the 
a~ility to· achieve further savings in 
situations descri~ed ~y the TO staff w1tness 
in his. exhib·i t - those where they might l:>e 
able to· gain add·itional business during aloW' 
times when equipment and drivers are idle" or 
when carriers may be travelin~ empty to or 
from a point o·f p·ickup or dell.very .. 
(Oecision at ZS .. ) 

COTOA/CCA attacks this statement, arguing that *the Commission 
ignores all of the evidence which indicated that higher 
productivity and efficiencies (availability of backhauls~ 
generation of work during the oft-season, etc .. ) are simply a myth 
in dump truck transportation of constructi.on com:mo<sities.* 
(App./reh .. at 22.) In fact~ the OecisiorYstates that "favorable 
circumstances attendant to· the transpo~~ation, such as a return 
load opportunity • • • are seldom inv~lved in construction 
activity .. " (Oecision at page 24.) I~ other words,. backhauls 
generally are only available tor the interplant transportation of 
dump truck commodities. And, as ~he Decision points out, "many 
deviations have been authorized [,under the prior procedures) tor 
the interplant transportation o(dum~ truck commodities .. " 
(Decision at page 24.) Thus, the availability of backhauls does 

. not provide any great SUPPoZfor the adoption of the new 
deviation procedures. 

Furthermore, there was con iderable testimony that lower rates 
would not create more busuness during the construction slow 
season,. because bad weath,er, not price, is the limiting- factor on 
use of dump trucks tor c~nstruc;:tion b':1siness du;-in~ the winter 
months. I personally found thl.S testl.mony convl.ncl.ng. The 
counter-testimony was jjust that as. a general rule o! economics a 
decrease in price cau~es an increase in demand. However, the 
Staff witness did not f=0nduct a study showing- how much, if any, 
of an increase in demand could be created by decreasing dump 
truck rates during p¥,iods when there is a lot of idle equipment .. 
In sum, the above-quoted statement from the Decision is not well-
supported. I 

I 
The transcript, however, does contain some testimony indicating 
that lower rates might cause a shitt from proprietary dump· truck 
carriage to tor-hire carriage.. The suggested order adds this as 
another reason supporting the need for additional downward 
pricing flexibility. However, it is not a particularly strong
reason. If dump truck carriers otfer lower prices to· shippers 
who, now use proprietary carriag-e than te> their current customers, 
thera,may be- a· problem.· with discrimination. On the other hand,. 
it is not clear. that cheaper prices only during the slow seas.on 
would· be sU!1'icient to·· shift tra1'1'ic 1'rom proprietary to, for-hire 
carriage .. 
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(9) Problems with Finding of Fact No. 10· and Related 
Discussion • 

The Decision's Finding o·! Fact No .. 10, lIlhich supports the 
simplified deviation procedure, states: 

Eighty percent of the minimum rate will 
generally cover the variable an~ insurance 
costs of reasonably efficient carrie~ 
operations.. Thus, i! Yu):Ja's proposal were 
tied to a rate not less than 90%! the 
esta):Jlished minimum (allowing a 8% profit 
factor), the resulting minimu rate deviation 
procedure would ensure that reasonably 
efficient carrier using th' procedure would 
be able to cover its oper ing costs .. 
(Decision at 3S-36.) 

In the underlying discussion the Decision says: 

Based on its own exp' rience and on 
information from a urvey it performed, Yuba 
alleges that the v ria):Jle costs plus 
insurance costs incurred to operate a unit of 
dump truck equi~ent that are typically 
experienced in e industry amount to about 
80% of total co ts·.. .... We agree that 
about 8,0% o,! t;he -:ninimum rate should 
generally cover the variable and insurance 
costs of reasOnably efficient carrier 
operations~,.we ac~owle~ged on pa~e S of 
0.66-08-030 lssued In thls proceed~ng that 
the variabl and insurance costs upon which 
the dump tuck minimum rates· are now ~ased 
amount to bout 85,% of total costs. This 
fact" together 'With the tact that the minimuln 
rates contain an 8% profit factor, should 
ensure that 80% ot a minimum rate returns 
variable ~nd insurance costs to an efficient 
operator.J .... If Yuba's proposal were 
tied to a· rate that was no less than 90% of 
the established minimum, we would consider it 
a more via):Jle proposal. The existence of the 
8% pro'!it factor in the minimum rate 
structure~ould then tend to, ensure that a 
reasonably efficient operator who used this 
procedure always covered nearly its entire 
operatinq costs~ 
(Decision at pages 25- 26,.) 

Applicants cballenqeFind.inq' No,. 10 and its suPportin9 discussion 
on a nwn.ber of grounds. Several o'! these have merit • 
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First, ApplicAnts point out A conflict between the Finding of 
Fact and the supporting discussion. The discussion states that a 
rate no less than 90% of the minimum rate would permit a 
reasonably efficient operator to, cover nearly 011 its operating 
costs.. The Finding, on the other hand, states that a reasonably 
efficient carrier using this procedure will be able to coyer its 
operating costs .. The suggested order revises the Finding to 
confonn to the supporting discussion. (The su~gested order also 
notes that the term "reasona:bly efficient carrl.er operations" 
refers to' the operations that underlie the minimum rates.) 

Second, Applicants argue that the minimum rates do not contain arl 
8% profit factor. Apparently current ratemaking methodology is 
supposed to provide for an 8% profit (see the Oecision at page 
11). However, the first half o,f the present Decision, in 
revising the minimum rates, actually allows only a 6%--'profit 
factor.. The suggested order revises the discussio~and Finding 
to reflect this 6·% pro,fit factor. / 

Third, Applicants challenge the Oecision's conclusion that 80% of 
the minimum rate will cover variable and inSurance costs.. They 
claim that the 8'0% figure was a fi9'lDent o¥Y\ll:)a's imaginatiorl 
based on erroneous figures in its Exhibit! 98. Indeed cross
examination of Yuba's witness, Lindema;v, casts grave do\ll:)t on the 
figures in his Exhitlit 98. AccordinglY, the suggested order 
elarifies that the Oecision is not x;elyinC1 on Yuba's testimony to 
support this conclusion. Rather, the Oecl.sion relies on 0 .. 8'6-08-
030, which sets· out the percentage/relationships: for each cost 
element involved in dump, truck t;ansportation during 1984, to 
support its conclusion that 80% . ..o·f the minimum rate should cover 
the efficient operator's variab~e and insurance costs .. 

/ 
Applicants further arque that/this 80% figure is not based on 
evidence o·f record. That is ;technically correct. However, as 
the 80% fiqure comes from a/prior decision in the same ease,.. we 
do not believe that this should cause a siqnificant problem. 
However, as the perc~ntage/relationships may have changed since 
1984, the sugqested order iemphasizes. that while the Commission 
believes the 80% figure to be approximately correct~ it is 
actually adopting a 90% !liqure.[13] The suggested order also 
says that the current miriimum rates incorporate a 6' profit 
factor and that the Comm,ission feels certain that fixed overhead 
and other fixed costs such as depreciation, taxes, and license 
fees total tar more tha)) 4% of the minimum rate.. Thus, the 
Commission can conclude/with some degree of confidence that the 
Nreasonably efficient carrier'aN variabl,e and insurance costs 
comprise less than 90% of the minimum, rate" and that 90% of the 

13 The Decision will remain subject to attack on the grounds. 
that there is no- cred'ible' evidence concerning the extent, to which 
the cost percentages have changed a,ince 1984'. 
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mlnlmum rate will in fact cover nearly all of the efficient 
carrier's operating costs • 

Another option: The Commission might further decrease the 
vulnerability ot the simp,litied deviation procedure by allo ..... ing 
carriers usin~ it to· cut the minimum rates only by the profit 
tactor built l.nto the minimum ra·tes,. currently 6-\.Thia. revision 
would a.llow the commission to- conclude that rates a~prov.d under 
this procedure will cover All o-t the operating costs..·incl~ded in 
the minimum, rates. (However, the ""'profit factor"'" appa:ently does 
include some non-operating costs, ~, interest and taxes.) 

(10) Problems with the Decision's notion of variable costs. 

eTA points out that not all indirect costs are /fixed·. [14) 
(Indirect costs include salaries for supervisors and clerical 
employees,. communications and utilities expenses,. rent on 
buildings, office fixtures and supplies,. e/t"c.) Some indirect 
costs vary depending on the amount of transportation performed. 
Still, it is clear that ~ indirect coSts are fixed.. Thus,. 
given the 6% pro,ti t factor, at least SOlne fixed indirect costs, 
and' some fixed depreciation and tax s,osts as well, it is still 
probably true that variable and insu=ance costs total less than 
90% ot the minimum rate.. The sug9~tea order points out that by 
usin9 a 90% figure, instead o·f that 80% figure,. the Decision takes 
account o·f the fact that some inQ-irect costs may be 
variable. [l5-J 

CTA argues that the Decis·ion es not define the term ""'variable 
costN

• However" th" Decision does recite Staff's definition: 
"(i)f an input is usea speci ically for the job in c;ruestion, and 
would not be used or paid f r otherwise, the input .l.S variable." 

14 CTA makes the above argument, ana several other arguments 
as well, in the affidavit of Luke R. Sherwood, which it has 
attached to its. applica,tion for rehearing. It is generally 
inappropriate to attac~ an affidavit or declaration to an 
application for rehear~n9~ It is too late to introduce new tact~ 
into· the record at thi's sta~e. While a party may wish to re-open 
the record based on newly dlscovered tacts, such a request should 
comply, at least in spirit, with Rule 84 of the Commission's 
Rules ot Practice andIProeedure •. Moreover, a request to- reopen 
the record to aamit new facts is not an allegation of legal 
error. The Sherwood affidavit, however, does not particularly 
try to introduce any new facts int~ the record; it mostly just 
:makes legal arquments. Accord'ingly, we have treated: the 
atfidavit as if it were a briet. 

lS The Decision will remain· subj:ect. to attack on the qrounds 
that there is no evidence concerning the extent t~Which indirect 
costs are fixed .. 
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The suggested order ineludes a finding of faet repeating this 
definition • 

(11) Confliet between the simplified and variab1e-co.t 
deviation procec1ures anc1· the first half of the Decision which 
finds an inerease of ., in minimwn· rates 'reasonal:>le and 
neeessary·. 

The first half of the Deeision respon4s to a CO'l'OA/CCA motion for 
an increase in dump truek minimum rates.. Findinq of Fact No· .. 4 
states that wincreases in rates for the transportation of 
construction related cOModities of 4 percentage points will 
allow the inaustry to earn revenues which are reason.able ana 
neeessary.w. Applicants argue that there is an inherent 
inconsisteney between this finding that dump trucK rates need to· 
be increased 4% to produce reasonable revenues and a findinq that 
the simplified and variable-cost deviation proeedures will 
produce reasonable rates.. Applieants are rect. 

A full-cost deviation allows a carrier t~jCharqe less than the 
minimum rate beeause the costs for that ,P'articular transportation 
are less.. The s.implified and variable-cost procedures, on the 
other hand,. allow a carrier to charqejess than the minimum rate 
not beeause the carrier's costs are ~ss,. but beeause the carrier 
is willing to recover less than its/tully allocated costs. Thus, 
there is an inherent conflict between a finding, that the minilrl\:lrI 
rates produce wreasonable and nece,.SsaryW revenues and deviation 
procedures that allow carriers :~charge less than the minimum 
rates without making any showin;V0f lesser costs .. 

There is another way in whieh the simplified and variable-cost 
deviation proeedures eonflieti~ith minimum rate regulation. The 
whole theory ot minimum rate regulation is that minimum rates are 
necessary to prevent wdestrudtive eompetitionw and that if 
truckers a,re free to' set the,ir own rates they will reeover 
insufficient revenue to sus~ain the trucking inaustry over the 
long term. However, in order to meet Applicants.' contention that 
the simplified and variable/-cost procet:!ures will eause the t:!WllP 
truek industry to self-de$truct~ the suggestet:! or4er argues that 
dump truckers, are not going to- cut their rates without reqard to 
their costs in a desperate eftort to· meet competition and that 
their ability to set their own rates using these procedures will 
not destroy the industry or Cause a shortage of supply or a 
deterioration in safety •. (See the arquments outline in item ($), 
above .. ) There is an inherent eonflict between the rationale for 
settin~ minimum rates an~ the rationale for allowing carriers 
!lexib~lity to charge less than minimum rates just because they 
think it serves their own best interests .. 

We do not see any way to avoid the above conflicts between 
minimum, rate regulation and the adopted deviation procedures. 
Thus,. even atter revis.ion,. the ,Decision will remain.vulnerable to 
attaek as. arbitrary'and capricious in approving, an inherently 
ineonsistent.eombination·o!:: (i) minimum-rate regulation,and 
(i,i) deviat'ion procedures that· enable carriersto,:eharqe 1 •• s 
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than ml.nl.mum rates just because they want to·.. Because the 
suggested order includes a findin~ that the rates resultinq trom 
application of the adopted deviatl.on procedures will be 
reasonable and exp·lains. why these deviation procedure. will not 
ca.use the industry to· selt-destruct, it makes these 
inconsistencies :more obvious. However, omission ot these items 
will leave the Oecision vulnerable to· attack as lacking findings 
and conclusions on material issues .. 

Because o! these conflicts between minimum rate requlation and 
the new deviation procedures, the Decision's ehosen means o! 
increasin~ downward pressure on dump truck rates presents legal 
di!!icultl.es not inherent in other options.. In p.roeeedinqs 
already underway in this case, the Commission is'' considering 
several methods of reducing dump truck minimum/rates. The 
commission is considering a proposal to set;a~n1mum rates based 
on the costs of truly efficient carriers, ~ther than the costs 
of all carriers. The Commission is also· considering a proposal 
to reduce, or even eliminate,. the profit/factor built into the 
minimum rates .. [1&) Another option the "commission may wish to 
consider is the setting of maximum, r~her than minimuTD, rates 
for dump truck carriers. P.U. Code ¥3662 clearly permits the 
Commission to set maximum rather th~ minimum rates. However, in 
making any major shift in POliCY~(i' departing from its prior 
precedents, the Commission should e sure to· obtain an 
evidentiary record justifying th change in policy.. Expert 
testimony explaining why the ne~POliey .i5 better than the old 
policy will always. be helpful.. The Commission should be 
especially careful to· o~tain a good evidentiary record if it 
wants to a~andon minimum rate~e9Ulation for dump· trucks. In 
0.55·-04-095· the Commission cli,scontin1.1ed a prior investigation 
into abo·lishinq dump truclc minimwn rates in response to a Staff 
white paper arguing that xninlimum rate requlation was necessary to 
preserve stability in the dump· truck ind1.1stry. 

Applicants also· argue that/the new deviation procedures will 
undermine the minimum rate structure, as below-minimum rates 
unaer the simplifiea deviation procedure become the qoinq rates. 
As outlinea in sections (5·) & (6-) above· (dealing with economic 
impacts and aiscrimination), the suggestea order rejects the 
notion that deviated rates are lilcely to· become the qoin~ 
rates. The suggested order also· notes that only two· devlation 
applications were filed during the more than half-month perioa 
during which the new deviation procedure. were in effect prior to 

16 Any proposal to reduce or eliminate the profit factor must 
take account ot the extent to which the 'profit 'faetor' actually 
inclUdes tax and interest costs. Furthermore,. eliminat1nqor 
reducing· the profit factor inclu4ed in the minimum· rat •• may 
affect the reasonableness of allowing simp·lifiecS· deviations. up· to. 
10% below the minimum· rate.' . 
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being stayed. This is consistent with the view expressed above 
that these new deviation procedures are more likely t~ be used 
during slow periods when carriers. have il11e equipment, rather 
than during the summer busy season. 

(12) Mistake in Ordering Paragraph S. 

ordering paragraph 5- provides that the ~authority contained in 
this ~ecisioD will expire June 30, 1991 unless sooner canceled, 
modified,. or extended by further order of the Commission" 
(emphasis added). As COTOA/CCA points out, presumably only the 
new deviation procedures, not the Decision's mini~um rate 
increases, are being adopted for a limited pericX1 of two· years. 
Accordingly, the sug~ested orcler revises Order'ing Paragraph S so 
that only the author.l.ty contained in Ord"erinq' Paragraph 4" which 
implements the new cleviation proceclures, witll expire June 3·0, 
1991. / 

(13) Difficulties created by a lac~of record evidence. 

At several po·ints in the discussion 01 economic impacts in 
section (5), we noted that there apparently is no- evidence in the 
record to support arguments that are included in the suggested 
order~ Similarly, in the discu!:sidn of items (1) ... (4), we noted a 
lack o·! testimony supporting the al,rguments the sugges.ted order 
uses· to· explain why the Conunission has abandoned its prior 
precedents concerning P.U. Code ~ 3666. Likewise, in discussing 
items (9) and (10) we notec:l a lack of evidence concerning the 
extent to· which dump truck cos~s consist of variable and 
insurance costs~ I 
In all these areas the CoXhlnission will have to rely on its own 
undisclosed. expertise, rather than on testimony introduced into 
the record and thus subject~o challenge by opposing parties. 
This. leaves these portions o·t the suggested order subj ect to 
attack on appeal to the Court. The Commission could order a 
limited rehearing to· obtain additional testimony in these areas. 
However, if the commissionr' issues the suggested order without 
going back to hearing to obtain adc:litional evidence,. Applicants 
might argue in Court that/the conunission must rely on evidence in 
the record,. or it not,. must at least haveqiven'opposingparties 
a chance to respond.(17] . While federal precedents would: support 
the conunission's reliance on its own expertise even in the 

17 The Commission could contend that any such challenge to the 
suggested order is ~arred by P.U. Code § 1732, which prohibits 
Court cha.llenges on grounds not raised in the application for 
rehearinq. In response,. Applicants might contend· that they were 
unable to raise this qround in their applications for rehearing, 
because the findings and conclusions they are challenging·firat. 
appear in the order denyinq rehearinq_ 
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absence of any record testimony, California law should apply 
here, and California precedents are less reassuring • 

'X'h\Js, in ~AAral Power Commission v. Tx:anseoptinentol Gas pipe 
Line Corp.,., 365· O.S. l, 28-29 (1961), the 0.5-. Supreme Court 
permitted the FPC to deny a certificate of public convenience and 
necessity based on the FPC's own forecast of what 'Would happen if 
the certificate were granted. The Court rejected the argument 
that the FPC wshould have adduced testimonial and/doeumentary 
evidence to, the effect that this forecast would/come true.. ••• 
Rather, (the court thoughtJ that a forecast o~the direction in 
which future p\Jblic interest lies neeessarilyinvolves deductions 
based on the expert knowledge of the agency/w See also· Air Line 
pi1~.s Ass'n. v. Qepartmept of TropsP2:c.tat!sw, 791 F.2d 172, 176 
(l986,) • / 

California law" on the other hanel, seems to focus on the due 
process rec;ruirement o,f an opportuni ty ~or rebuttal before an 
agency rel~es on its own expertise to/~esolve legislative-fact 
issues. [lS) See rupz v. Board or Medical Quality Assuronsrs:, 31 
Cal. 3d 124, 140-41 (1982). Nevertheless, Franz upheld a· finding 
that a doctor was grossly negligen~, even though there was no, 
expert testimony that his conduct/constituted gross negligence 
and even though the Board had not given the doctor an opportunity 
to· rebut the Board's rel iance' on! its own expertise. However, 
Franz upheld the finding of gro,ss negligence,. because,. given the 
facts of the case, Wcommon senseW was enough to, support an 
inference o·f gross neqligenceJ WOnly where the professional 
significance of underlying fa,cts seems beyond. lay comprehension 
must the basis for the technical findings- be shown and, an 
opportunity for rebuttal giv'en .. w (31 Cal .. 3d at 141.) Compare 
Whispering pipes Mobile Home park. Ltd. v. City 2: Scptts Valley, 
180 Cal .. App. 3d 15,2, 16,0 f1986).. In that ease the Court of 
Appeal prohi}:)'i ted a rent control board' from relying on its own 
expertise to determine the reasonable rate of return for, a 
landlord,. because,. inter alia, the board did, not give the 
landlord advance notice o,f, and an opportunity to rel:>ut, the 
facts the board relied on in making its determination. 

Neither of the two California cases we have found is directly on 
po,int.. Moreover, these cases are distinguishable because they 
rely on statutes and schemes of judicial review that do not apply 
to this Commission. However, both ~nM and Wbi§pering £ipes 
seem to reflect a general preference that, where agencies rely on 
expert op'inion, there should be expert testimony in the record,. 
rather than a. reliance on und:iselosed aqency expertise'. Thus, 
these cases suggest that a Commission' decision may be vulnerable 
if it is based on facts not contained in the record that parties 

18 Legislative facts are facts used to inform· an agency's 
j,ud9'lnent on questions of law and policy. 
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have not had an opportunity to rebut~ The Commission's own Rules 
of Practice and Procedure buttress the conclusion that such a 
decision is vulnerable.. Rule 73, and the Evidence Code 
provisions it incorporates. by reterence,.[191 generally 
contemplate that parties will be,given an opportunity to· rebut 
tacts and propos.itions. betore officia.l· notice is taken of them~ 

,/ 

19 S,tt,~, Evidence Code 5§ 453, 45-5 .. 
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C.S437 OSH 325, et al .. L/J'I:P/'r'fS* 

3. Pages 24 through 38 are replaced by Revised Pages 24 

through 47 attached hereto, .. 
4. Appendices A, A-l, 13, C,. and D are replaced by Revised 

Appendices A, A-l, B,. C, and D attached hereto .. 
IT IS FURTHER ORDERED that: ~/ 

5. Rehearing of 0.89-04-086 as mo~ified herein is denied. 
6. The stay ordered by D.89-07-~S is hereby lifted. 
7. For applications that werelfiled prior to· the stay, 

Statf shall, in computing time~er. ods under the new deviation 
procedures, :l.nclude the time fro . the date of filing until the 
date of the stay, and exclude e time durinq whieh the stay was 
in eftect. / 

8. The Executive Dir~tor shall serve a copy of this 
decision on each subscrib7 to MRTs 7-A, 17-A, and 2'0 .. 

This order is teetive today. 
Oated I at San Franeisco, california. 
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