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X. §§mmgxx

The opinion determines that the November, 1951 real
estate transactions at issue were proper, since théy represented a
commonly understood segregation of the Meeker property between
public utility and private property for tax and ratemaking
purposes. The November 26, 1951 deed conveyed the Canp Meeker
Water System (CMWS) real estate and all water rights, easements and
privileges appurtenant thereto. The November 29, 1951 deed
conveyed the remaining Meeker land,_variously described as
watershed lands or surrounding lands. These lands are the private
real estate of the Chenoweths, but are subject to the public
utility water rights, easements and privileges granted by the
November 26, 1951 deed.

The rights given to CMWS by the November 26, 1951 deed
(and subsequently given to Camp Meeker Water System, Incorporated
(CMWSI) by the August 7, 1959 deed) allow the utility to explore
for and develop public utility water sources on the Chenoweth land,
and to take such action as may be necessary to ensure that the
Crenoweths do not jeopardizé the ability of the water system %o
meet its public utility obligations. The Chenoweths are free,
however, to use their land as they see it so long as that use is
consistent with the utility’s rights: and. easements.. .
o Conelusion of Law 2 of Decis;on (D) 84-09-093 is
rescinded.
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The Commission’s Water Utilities Branch, the Camp Meeker
Park and Recreation District (CMPRD),1 the Department of Health
Services (DHS), the Pacific Legal Foundation (PLF), and Gene XKoch
filed comments on the proposed decision of the Administrative Law
Judge. o

The Water Utilities Branch asserts that the proposed
decision improperly relies on a 1951 agreement with no probative
value, that ratepayers have paid taxes on 21 well sites since 1932
and should not be penalized by CMWSI’s failure to update the
locations of those sites as old sites fail and are feplaced by new
ones, that the November 26, 1951 deed conveyed water rights and
easements as well as real estate, that the administratrices of the
Estate of Effie Meeker needed Commission approval to transfer the
surrounding lands, that the March 3, 1982 "corrective deed” issued
by the Chenoweths is invalid, that the surrounding watershed is
dedicated to public service, and that the leases mandated by the
proposed decision will do little to protect CMWSI’s water supplies.

CMPRD asserts that early deeds fail to show the |
segregation of property found in the proposed decision, that this
segregation was solely for tax purposes, that past Commission,
documents and CMWSI’s articles of incorpeoration call for expansion
of CMWSI’s water sources, and that the Commission has failed to
enforce its ordérs'mandating inprovements to the water system.
CMPRD further asserts that the proposed decision errs by accepting
a narrow definition of ”appurtenant,” by failing to apply the Water
Code § 100 prohibition against the waste of water, by overleoking
evidence that the Chenoweths intend to sell the watershed for

1 Comments on behalf of CMPRD were filed by Frances Gallegeos. A

separate set of comments on behalf of CMPRD was filed by Elliott
Daun. . ' :

. f
¢
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development, by inviting the Chenoweths to develop a new
engineering plan for system improvement when the County of Soncoma
has already done so, and by relying heavily on an unreliable
agreement between the Meeker Estate and the Chenoweths.

PLF supports the proposed decision and states that “when
attempts are made to restrict, take, or regulate property rights,
great care must be taken to ensure that those rights are afforded
adequate due process of law. Actions that may advérsely affect
property rights must not be taken lightly.” (PLF Comments, p. 1.)

DHS comments.that CMWS has been supplied with water from
the surrounding lands for at least 57 years, that the November 26,
1951 deed language conveying water rights and easements conveyed to
the Chenoweths the same water rights that the Meekers possessed
beflore 1951, that the Meekers devoted water and water rights from
the surrounding land to public utility service prior to 1951, that
A.32820 clearly indicates that the Meekers believed the water
system would suffer if the surrounding land was. held by someone
other than the owner of the water system, that the proposed
decision fails to protect the watershed, that all wells developed
by CMWSI on Chenoweth land after 1980 have been financed by
ratepayers through Safe Drinking Water Bond Act loans, and that the
water associated with the watershed must be preserved for public
utility use regardless of land ownership. DH&-urges.the Commission
to protect CMWSI’s legal right to develop and utilize water sources
on the watershed lands.

Gene Koch comments that the proposed decision reduces
CMWSI’s ability to function by depriving it of its its own water
resources, ignores Civil Code § 805 which states that one cannot
possess an easement over one’s own land, ignores Water Code § 100
which prohibits waste of water, ignores evidence in the record
concerning the Chenoweths’ intention to develop the watershed, and
fails to feccgnize that the August 7, 1959 deed (idemtical to the
November 26, 1951 deed) gives CMWSI waterurigntsfand ancillary




A.83-11-54 ALJ/RTB/tcg/fnh *

easements over the surrounding lands. He also notes that the
Chenoweths failed to introduce a title report they obtained in
1988, which he believes adversely reflects on their water rights,
and suggests that we draw a conclusion from their failure to do so.

We agree that CMWSI has water rights and other easement
rights to use the surrounding lands for public utility purposes,
and have altered the proposed decision accordingly. We believe our
resolution of the issues will satisfy the majority of concerns
expressed in these comments.

We note that CMPRD referred in its comments to deeds and
other material outside the record of this proceeding. Gene Xoch
similarly referred to & letter outside the record. While we
understand the desire to ensure that the Cormission has all
relevant information when it makes its decision, we must point out
that attempts to introduce new evidence through comments are
improper. We have disregarded such material in reaching our
decision. ‘ ' B

IXI. ALJ Ruling of Augugt 4, 1989

In a ruling dated August 4, 1989, the ALJ made the PLF a
party to this proceeding on the grounds that its application to
file an amicus curiae brief and its comments were sufficient to
make an appearance in and to become a party to this proceeding.
The ALY states that Rule 54 of the Commission’s Rules of Practice
and Procedure implies that an appearance may be entered by filing a
pleading, and that the Commission implicitly‘gccepted PLF’s status
as a party when it responded to legal arguments made by PLF in its
amicus brief in support of CMWSI’‘s petition for rehearing of
D.84-09-093. The ALJ’s ruling gives PLF the same rights as other
parties to file comments on the proposed decision, reply comments,
applications for rehearing, petitions for modi?ication; petitions
for writ of review, and other such post-decision pleadings as may

|
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bé allowed by the Commission’s Rules of Practice and Procedure or
by the Public Utilities Code. By issuing this ruling, the ALY was
responding to the absence of Commission rules governing the f£iling
of amicus briefs.

While we appreciate the ALY’s efforxts to f£ill the gaps in
our rules of procedure, we do not agree with his result. PLF
itself has never claimed party status or indicated a desire to
beceme a party. In its comments on the proposed decision PLF
specifically acknowledges that it is not a party and notes that it
filed the comments and the prior amicus brief because of the
proceeding’s significant public interest implications regarding the
security of private property rights. PLF has been closely
monitoring this case for several years. If PLF wanted to become a
party to this proceeding it could have done so by attending any
hearing and filling out an appearance form. We believe that the
barest minimum requirement for becoming a party to a Commission
proceeding is the desire to become a party, and we decline t¢ make
PLF a party in view of its statement that it is not a party. We
will, therefore, rescind the ALJT Ruling of August 4, 1989.

Even if PLF had expressed desire to become a party, it
would still have faced the fact that Rule 54 does not permit one to
become a party to an investigation-gr appiication proceeding based
on a pleading alone. At a minimum our practice has been to require
an appearance at a hearing.

While we do not find that the filing of an amicus brief
and comments is adequate to make one a party to a Commission '
proceeding, we do find it appropriate to consider the comments PLF
has filed in this proceeding. PLF has long been interested in this
proceeding and has placed the parties to the proceeding on notice
of its interest by filing an amicus: brief which the Commission
responded to in D.84-09-093. Because the Commission’s rules do not
~address requests to file amicus briefs, persons desiring to '
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participate in this fashion are given little gquidance in how to do
so and in the procedural meaning of having done so. Although
Rule 77.2 authorizes only parties to file comments on a proposed
decision, we will undexr Rule 87 permit a deviation of this rxule in
order that'the comments of PLF may be received and responded to.

We note that comments were also filed by Gene Koch, who
is not listed as a party to this proceedings but who also has
expressed deep interest in the issues it addresses. Mr. Koch has
appeared at hearing and participated in this proceeding. Mr. Koch
testified as a witness during the rehearing of this matter, and
submitted several exhibits to support his position. At the
hearing, Mr. Koch was told he could not make legal argquments unless
he became a party to the proceeding and filed a brief. (TR 6: 523-
529.) Although he never stated the precise woxds ”I would like to
become a party to this case,” he did‘request permission to offex
certain documents into evidence and "give a brief.” (TR 6: 536.)
The ALY agreed that Mr. Koch could ”tell us through argument Later
or through brief what you think these documents mean and how they
should be interpreted.” (Id.) The ALY subsequently reminded Mr.
Koch that “That’s by way of legal argument, Mr. Koch. Those kinds
of arguments can be made in briefs. And you can cite any law or
cases or statutes or legal. arguments. through your legal arguments
or your briefs.” (TR 6: 557.) Although Mr. Koch did not £ill out
an appearance form to become a party to the proceeding,'the ALY
treated him like one by accepting his exhibits and testinony and by
authorizing him to file briefs.

We find that Mr. Xoch met the Rule 54 requzrements for
becoming a party to this proceeding. He made an appearance at the
hearing, disclosed the person on whose behalf the appearance was
entered (himself; TR 6: 515, 541), stated his poszt;on fairly
(TR 6: 525=527, S531~-533), and limited h;s contentxons to these
reasonably pertinent to the issues already presented (TR 62 515- -
558.) He lacks only the paperwork to become a. party. Accordzngly,'
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Mr. Koch is hereby deemed to be a party to this proceeding who is
entitled to the same rights as other parties. We will direct the
Process Office to add Mr. Gene Koch to its list of appearances; and
‘will recquire other parties to this proceeding to send copies of all

pleadings in this matter to Mr. Xoch just as they would to any
other party. ' ‘

Mr. Koch’s comments will be received as the comments of a
party under Rule 77.2.

IV. petiti to Set Aside Submissi

Oon August 24, 1989, Frances S. Gellegos petitioned the
Commission %o set aside the proposed decision for the taking of
additional evidence, pursuant to Rule 84 of the Commission’s Rules
of Practice and Procedure. In support of hexr petition, Ms.
Gallegos (who appeared in the proceeding on behalf of CMPRD) stated
that the ALY did not examine certain pre-1951 deeds mentioned in
her comments on the proposed decision; that the Chenoweths failed
to produce and the ALT failed to subpoena a title search performed
by First American Title Company at the Chenoweths’ request which
was referred to by Gene Koch during his testimony in this
proceeding; and that by omitting a thorough review of the pre=~1951
deeds, the Articles of Incorporation of the water company in 1959,
the published brochures of intent to sell the watershed, wells, and
springs used and useful to the water system, and the deposition of
Dick Halsey, the ALY rendered a skewed and injurious decision. Ms.
Gallegos requests that the decision be set aside, and the
proceeding reopened, for the purpose of taking into the record the
title search and preliminary title report prepared by First
American Title Company. She requests that the Commission subpoena
both the title report and its author. Soncma County Supervisor
Ernie Carpenter, who appeared as a witness in this proceeding,
similarly implored the Commission to reopen this proceeding and’
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give close consideration to the needs of the community of Camp
Meeker.

We deny Ms. Gallegos’ petition for the following reasons.
First, although Ms. Gallegos testified on bebalf of CMPRD, she is
not herself a party to this proceeding, and thus is not entitled to
file a petition to set aside submission pursuant to Rule 84 of the
Commission’s Rules of Practice and Procedure. Rule 84 states in
pertinent part that “After conclusion of hearings, but before
issuance of a decision, ‘a party t¢ the proceeding may serve on all
other parties, and file with the Commission, a petition to set
aside submission and reopen the proceeding for the taking of
additional evidence.”

Second, Ms. Gallegos’ petition does not meet the
requirements of Rule 84. Rule 84 states that petitions to set
aside submission “shall specify the facts claimed to constitute
grounds in justification thereof, including material changes of
facts or law alleged ¢o have occurred since the conclusion of the
hearing. It shall contain a brief statement of proposed additional
evidence, and explain why such evidence was not previously
adduced.” Ms. Gallegos’ petition refers to 1) pre~1951 deeds,

2) a 1986 real estate brochure, and 3) a title report referred to
in the testimony of Gene Koch during the 1988 hearings in this
proceeding. All of these documents were known to Ms. Gallegos
prior to the conclusion of the hearings in this proceeding.

Ms. Gallegos ¢gives no reaseons why CMPRD or another party could not
have subpoened the title report at issue or introduced into
evidence the other documents referred to in the petition. In the
absence of such reasons, we will deny the petition.

On October 3, 1989, Anne-Elizabeth filed with the
Commission a petition totbécome a legal party to this proceeding
and to set aside submission. Anne-Elizabeth is the treasurer of
"We’ve Had Enough,” a party to this proceeding previously
represented by Tekla Broz. In:additi°§\to~supporting the petition
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of Frances Gallegos, Anne-Elizabeth requests that the proceeding be
reopened for the receipt of new evidence concerning certain water
rights proceedings pending before the State Water Resources Control
Board. Evidently, both the Chenoweths and We’ve Had Enough have
filed applications for rights to water from the stream feeding the
Baumert Reservoir and/or for right to store water in the Baumext
Reservoir or the Baumert Gulch.

Although the proceedings pefore the Water Resources
Control Board are certainly of interest and may well be relevant to
the issues in this proceeding, we do not believe it necessary for
us to set aside submission of this proceeding at this time. This
proceeding has been a protracted one, lasting five years thus far,
and involving two sets of hearings and ample opportunity to present
evidence concerning the property rights at issue. We feel we have
an adequate record upon which to resolve the issues before us, and
decline to exercise our discretion tofreopen this proceeding.

If we were to have further hearings in this cise, we
would of course welcome the submission of the evidence contained in
the We’ve Had Enough petition. We hope, however, that today’s
determination of the relative property rights of the Chenoweths’
and CMWSI will preclude the need for such hearings.

v. kam'

on November 14, 1983, Camp Meeker Water System, Inc.
(CMWSI) filed an application seeking authority to increase revenue
from $34,200 to $53,800 ($19,600 or 57.3%) in test year 1984. On
November 22, 1983, Resolution W-3146 granted CMWSI a 12.74% offset
increase. The original hearings in this proceeding addressed the
balance ($15,940 or 39.52%) of the requested increase, a request to
end the existing moratorxum on new connections, and a request for a

6.5% attrition increase in the two years following the 1n1t1al rate
increase.
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Public hearings were held 2pril 9, 10, and 11, 1984,
before Administrative Law Judge (ALT) Wright, and the matter was
submitted June 6, 1984, upon the filing of concurrent briefs by the
Hydraulic Branch of the Public Staff Division (now the Water
Utilities Branch of the Commission’s Advisory and Compliance
Di'vision)2 and CMWSX. In D.84-09-093 (September 19, 1984) the
Commission granted an increase of $7,409 (19.46%) over revenue at
1983 rate levels, continued the ban on new connections, and granted

attrition increases for 1985 and 1986. In addition, the Commission
found: ‘

”lLl. Members of the Meeker family, original
owners of the water system at Camp Meeker,
executed a deed conveying all but approximately
16 acres of the land on which the water system
was located to members of the Chenoweth family -

on November 29, 1951 without Commission
authorization.'

712. The question of fact as to whether the
property described in the Meeker deed of '
November 29, 1951 contained only private
nonutility property and not public utility
water resources has not been presented to the
Commission for its determination.”
(D-84-09-093’ PP 16-17v)

The Commission concluded:

”2. The deed from the Sonoma County Land Title
Company +t¢- Hardin T. Chenoweth, William C.
Chenoweth, and L. C. Chenoweth dated
November 29, 1951 is void for want of
authorxzat;on.by the Commassion. - (Xd.,

P. 17.) . ‘ ‘

2 The Hydraulic Branch is now the Water Utilities Branch of the
Commission’s Advisory and Compliance Division. During rehearing a
witness from the Water Utilities Branch testified. To
simplify matters, we will refer to both the :ormer Hydraulxc Branch
and the current Water Utilities Branch as rstaff.”
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The Commission made no order pertaining to the transaction
described in the findings and conclusion quoted above.

) Oon October 19, 1934, CMWSIL filed an applicatien for
rehearing of D.84-09~093. On the same date the Pacific Legal
Foundation filed a proposed amicus curiae brief in support of
CMWSI‘’s application for rehearing of D.84=09-093. Its brief
addresses the issue of dedication of property adjoining the water
system. On November 13, 1984, CMWSI filed a supplemental brief in
support of its application for rehearing. On February &, 1985, the
Commission issued D.85-02~045, granting limited rehearing “on the
issue of the appropriate treatment of the landfadjoining that of
the water company property.” (Id., p. 2.) - The Commission
elaborated as follows:

”Concerning the issue of dedication of adjoining
property, our further review of the record does

not convince us that we can or should at this

time declare the Meeker deed of November 29,

1951 to be void.” (Id.)

The Commission declared that its main goal on rehearing
was to approve a mechanism or plan to protect the water resources
on the adjoining property for the continuing or eventual use of the
water company. It urged staff and the Chenoweths (in their dual
capacities) to work together on a joint proposal to present at
further hearings; and stated that if a jeoint proposal could not be
devised, the parties could present their own proposals at hearing.

On February 13, 1985, the proceeding was reassigned to.
ALY Banks for rxehearing of D.84-09-093. Thereafter, the staff and
the Chenoweths for more than 2 years carried on extended, but
fruitless, negotiations.

In April, 1987, the Commission directed the ALY Division
to file certain correspondence from CMWSI as an application for
offset rate relief (Application (A.) 87-04-062). Dry weather
during the winter of 1986-1987 had made it probable that water
hauling would-be required during the summer of 1987. The rate

.
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proceeding was assigned to ALY Baer. On May 12, 1987, the
rehearing of D.84=-09-093 was reassigned to ALY Baer.

Because of the water shortage in Camp Meeker during the
summer ¢f 1987, proceedings in A.87-04-062 took precedence over
those in A.83-11~54. However, a prehearing conference in
A.83-11-54 was held on August 17, 1987. At that conference the ALY
ruled that evidentiary hearings would be convened on November 16,
1987, and that the parties would mail their prepared testimony and
documentary exhibits to each other on October 16, 1987.

On November 7, 1987 L. C. Chenoweth, Vice President of
CMWSIL, passed away. He was the manager primarily responsible for
regulatory matters. His brother, William Chenoweth, president of
CMWSI, concermed himself chiefly with operations. At the request
of CMWSI hearings were continued to December 15, 1987 and again to
January 5, 1988. By ruling issued December 24, 1987, ALJ Baer
limited the January 5, 1988, hearing to staff evidence only,
postponing CMWSI’s direct showing until January 21, 1988.

Hearing was convened on January 5, 1988, at which time
staff presented its evidence. Hearing reconvened on January 21,
1988, at which time CMWSI presented evidence. However, on the
advice of his physician, William Chenoweth, the surviving manager
of the water company, did not appear to testify and sponsor the
prepared testimony of CMWSI. 3Hearings were therefore continued to
a date to be set, pending starff erto:ts-to-také Chenoweth’s
testimony in the less stressful environment of a deposition. These
efforts failed, so hearings were reset to April 27, 1988, at the -
request of staff. Within the week before April 27, 1988, Elliot
Lee Daum, attorney fox citizens of Camp Meeker and for the CMPRD,
sought a continuance of the proceeding because he could not be
present. Hearing was convened on April 27, 1988, and continued to
June 9, 1988, in response to Dauﬁfs‘request, Hearings concluded on
July 11, 1988. The proceeding was submitted on that date subject
to the concurrent filing of opening briefs on August 26, 1988, and
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closing briefls on September 16, 1988. This schedule slipped until
September 29, 1988, when the last closing brief was filed.

Opening and closing briefs were filed by CMWSI and by
staff. CMPRD submitted opening and closing briefs to the ALY but
did not file them with the Docket Office. After notice from the

ALY, CMPRD resubmitted its briefs to the Docket 0f2ice, and they
were filed December 14, 1988.

w. Q - . ] 2 :- . » E 53-11-5!

In the general rate proceeding for the 1980 test year,
the Commission adopted as reascnable for the expense category ”“Well
Site Rental” the sum of $400. (D.92450.) In A.83-11-54 CMWSI
sought to increase the adopted amount in this expense category to
$2,850 in 1983 and to $3,850 in 1984. In support of its request

CMWSI sponsored prepared testimony by its expert witness, John D.
Reader, who stated:

"Well Site Rental

#There are now six horizontal and five vertical
wells on Chenoweth property. The last two
wells were drilled there following three
unsuccessful attempts to drill productive wells
on Camp Meeker Water System, Inc. land with the
full knowledge and consent of the State
Department of Health Sexrvices. Applicant and
the two Chenoweth families have entered into
five year lease agreements for access to and
use of the vertical well sites for a total of
$1,850 per year. In addition applicant has or
wmll soon have entered into two lease
agreements for the 1982 and 1983 horizontal
well sites for [($]12,000, only $1,000 of which

would apply to estimated’ year 1983.7 (CMWSI
Exhibit 2, p. 9.)

, staft responded to CMWSI's request in its prepared
testlmony, as follows: - o
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Y
L

”M. Well Site Rental

738. CMWS requests $3,850 for rental of
non~utility propertmes which serve as well
sites for its system. lLease agreements exist
for all the well sites under consideration in
.this rate proceeding.

739. The Branch believes that the property on
wkich the well sites have been developed is and
has been utility property, used and useful for
purpeses of prov;dmng water service and for
future expans;on. Therefore, since the
property in question is useful, it remains as

part of the company’s property, and no lease is
necessary.

740. If the Commission disagrees with the
Branch’s position, and believes that this
property is not utility property, then Branch
recommends that CMWS establish a ¢onsolidated,
long-term lease for these well sites.” (Stat:
Exhibit 4, pp. 12-13.)

Based on the foregoing testimony, staff recommended that:

#I. The property on which well sites exist be
declared public utility property used and
useful in the public utility water sexvice of
CMWS. And, if the Commission disagrees with
thli recommendation then the next two should
appiy.

#J. Applicant be ordered to establish a
consolidated lease for well sites used and
useful in the public utility water service of
Canmp Meeker Water System, Inc.

#R. Another day of hearings be scheduled for
approximately cix weeks after the currently
scheduled hearings for the purposes of
determining proper terms and conditions of the

lease mentioned in the previous paragraph.”
(Id., p. 20.)

Staff’s basic‘pqsition‘was.that all the well sites on
property claimed by the Chenoweths are located on property which
was intended to be utility property. The staff witness
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acknowledged that from the documents he reviewed he could point to
nothing specific to support his recommendation, and that he had no
evidence that CMWSI had ever owned the well sites or that they had
been dedicated to public utility use. He acknowledged that the
August 7, 1959 deed he reviewed did not specifically refer to
watershed terxritory. He pointed out, however, that he also had no
evidence that the water company’s operations were ever limited to
the specific properties described in that deed. Staff noted that
CMWS obtained watexr from the “B” springs located on surrounding
watershed, that springs rely on the surrounding land for water, and
that the Commission found the ”B” springs dedicated t¢ public
utility water service, and argued that the well sites located near
- the spring sites should also be found dedicated to public utility
service. Staff also noted the potential for a conflict between
the interests of the Chenoweths as owners of CMWSI and their
interests as individuals.

During cross—examination it became clear that the witness

had only the deed of August 7, 1959 and the Cormission opinion
authorizing that transfer before him when he made his

recommendaticn.3‘ He had no documents. from the 1951 transactions

and no pre~1951 documents.

3 That deed transferred CMWS real properties from the Chenoweths
and Chenoweths, Inc., to CMWSI, a California corporation. The
transfer was made pursuant to the authority granted by the
commission in D.58847, dated August 4, 1959 in A.41313. (Exhibit
25, Appendix items A—lS and A=-16). In A.41313 the applicants refer
tO ”A.32820 and a copy of a deed placed in said file on or about
the sixth day of August 1953, for a descrzptlon of propexty
constituting the water works business.” The formal file for
A.32820 is not available. However, Exhibit 25, Appendix A-8 is a
copy of A.32820. That application contains a proposed deed wherein
the Effie Meeker administratrices transfer CMWS real properties to
the Chenoweths. Exhibit 16 contains an executed copy of the same
deed, dated November 26, 1951. The deed of August 7, 1959, is
identical to theose deeds, except for grantorsvand grantees.
(Ethbit 25, Appendlx.A-17 ) _
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CMWSI introduced copies of the November 26, 1951 and
November 29, 1951 deeds, and an original Declaration of L.G.
'Hitchcock prepared in connection with the Commission proceeding.
(Exhibit 16.)

D.84-09-093 found the November 29, 1951 deed void for
want of authorization by this Commission, but noted that the
question of whether the property described in that deed contained
only private non-utility land and not public utility water
resources had not been presented for the Commission’s
determination. (D.84~C9-093, p. 17.)

D.85=02=045 granted limited‘rehearing on the issue of the
appropriate treatment of the land adjoining the water company
property. We will now address the issues not resolved in
D.84=-09-093.

CMWSI and other parties have produced. an abundance of
docunmentary evidence and- testimony regarding the property in

dispute. We now have an adequate record to resolve the issues
before us.

4

VII. Issues

The issues to be decided in this proceeding are as

follows:

1. What was the ownershxp status of the Camp
' Meeker property prior to 19512

2. What property interests did the 1951
transactions convey?

‘A. Background
B. The November 26, 1951 deed

1. What did the November 26, 1951 deed
convey? -
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What is the extent of the easements
benefiting CMWSI and bhurdening
Chenoweth lgnd?

a. Deed language

b. The relationship between the
water rights and easements and
the land to which they are
attached -

Circumstances within the:
contemplation of the Meeker

Estate and the Chenoweths in
1951 : :

November 29, 1951 deed

Did the Effie Meeker Estate require
Commission approval hefore it could

lawfully transfer the surrounding
lands? " ‘

What did the November 29, 1951 deed
convey?

3. Did the November 29, 1951 deed
extinguish the easements granted by
the November 26, 1951 deed?

Is extrinsic‘evidence helpful in
interpreting the 1951 deeds?

1. 7The September, 1951 agreement
between the administratrices of the

Estate of Effie M. Meeker and the
Chenoweths

The Commission’s November 6, 1951
approval of the transfer of the
water system to the Chenoweths

3. The Hitchcock'oéclaration

E. What was the final result of the 1951
transactions?

Was property dedicated to public utility
use after 1951, or did CMWSI simply
exercise its easement rights?
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A. Well sites
B. Baumert Reservoir

Would use of Baumert Reservoir for non-
utility purposes violate Water Code § 100

or Article 10, § 2 of the California
Constitution?

Does our finding that CMWSI possesses
easement rights adversely affect Chenoweth
property rights without due process?

1. What was the ownership status of .

Staff asserts that, despite the fact that the issue of
land ownership has been before the Commission since 1984,
apblicants have failed to present probative evidence on the issue.
Staff further asserts that the Chenoweths never provided evidence
that the Meeker Estate, the original owners, had treated the land
as two separate parcels of land. Moreover, staff asserts that
applicant’s Exhibit 25 was never admitted into evidence, is not
part of this record, and should not be considered as evidence.
Finally, staff asserts that the record shows that the owners prior
to the Chenoweths held title to the land and the watershed in
question in the name of the water company, creating a solid
presumption that the watershed has historically'beeﬁ an integral
part of CMWSI’s operations. |

In the appendix to Exhibit 25, CMWSI introduced a series
of decuments, dating as far back as 1932, which show that the
Meeker family real property was for tax and ratemaking purposes
segregated between water system property and other real property.

The first of these documents is D.24567, dated March 14,
1932, in C.3105 and A.17952, a complaint and a general rate
application, respectively. In D.24567 the cbmmiésipn sumnmarized
staff’s rate base evidence as follows: .
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”A field investigation of the operations of this
utility [CMWS), together with an inspection of
its physical properties, was made recently by
H. A. Noble, one of the Commission’s hydraulic
engineers, and his report and detailed
appraisal show a total of $13,417 for the

estimated original cost of the physical
propertxes, exclusive of lands and rights of
way, and a depreciation annuity of $282 as
computed by the 5% sinking fund method.
Mr. H. R. Robbins, one of the Commission’s land
appraisers, submitted a total of $3,438 for the
present value of the various lands reserved for
the springs and tank sites and $250 for certain
pipe line rights of way.” (Exhibit 25,
Appendix A=2, P. 4; 37 CRC 284, 286.)

The Commission also discussed property taxes, as follows:

7The analysis submitted (by the staff]
of...operating expenses [for the years 1928,
1929, and 1930)] shows that the item of $500 for
taxes includes charges incurred for applicants’
private realty holdings and that the portion
properly chargeable to the utility’s operations
should have been not in excess of $80 annually.
However, the correction for this tax: item is
largely offset by the omission of any charge
for depreciation.” (Id., pp. 4=5; 37 CRC at

286.

The above quotation shows that the Commission recognized
in 1932 that the applicants, Effie M. Meeker and Julia E. Meeker,
doing business aS-camvaeeker Water System, an unincorporated
public utility, owned “properties devoted to the public use”; and
that individually or as co-owners they alseo owned “private realty
holdings.” (Id., pp. 5=6.) '

- The appendix to Exhibit 25 alsc conta;ns the staff’s
appraisal exhibit from A.17952. In that exhibit, staff witness
Robbins inventoried and appraised the fee lands and rights of way
of CMWS as of January 1, 1932. His inventory lists 21 parcels or
lots. The total acreage of the 21 parcels or lots is 15.75 acres:

- the average area is 0.75 acre; theflargést is 5 acres; and the
smallest is 0.02 acre. The value of the 2. parcels is $3,438. The
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staff’s 1932 appraisal did not include any property except parcels
or lots containing springs, diversions, or tanks actually used, or
proposed for future use, in public utility service. (Exhibit 25,
Appendix A=3.)

The appendix to Exhibit 25 also contains a 1935 Tax
Collector’s ledger sheet showing 21 properties associated with
CMWS. The ledger sheet lists 7 parcels totaling 14.81 acres and 14
lots, the acreage of which is not specified. Although the 21
properties on the ledger sheet and the 21 parcels on Robbins’
inventory and appraisal cannot be matched parcel for parcel, it is
highly probable that they are the same properties since:‘l) both
documents list properties associated with the Camp Meeker Water
System, 2) only three years separate the docunments, and 3) the
total acreages are v;rtually identical.? (Exhibit 25,

Appendix A-4.)

The appendix to Exhibit 25 also contains the inventory
and appraisement of the Estate of Effie M. Meeker. This document
shows that the estate’s appraiser inventoried the CMWS properties,

parcels, and lots separately from other properties owned by the
decedent Effie M. Meeker, formerly an owner and operator of CMWS.
The properties associated by the estate’s appraiser with the Camp
Meeker Water System are virtually identical to the properties
listed by the tax collector in 1935. (Exhibit 25, Appendix A-5.)

4 The total acreage in parcels l1l-7 ecuals 14.81 acres, the same
total that appears on the Ledger Sheet. In totaling the acreages
of the parcels and lots, the Tax Collector excluded the lots
(8-21) , then valued the parcels and lots separately. Staff
witness Robbins assigned an area in acres to each of his 21
parcels, including the small parcels he identified as lots.

Thus, his total acreage was 15.75 acres. Backing out the ten
spallest parcels from Robbins’ 15.75 acres reduces .his total to
14.85 acres, only 0.04 acre more than the Tax Collector.
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The four documents described above, all predating.the
1951 real property transactions, show that the Commission, the
property tax collector, the Commission staff, the Meekers, and the
estate appraiser, all understood that the properties of the Meeker
fanily were segregated between water system prope:ti and private
‘real estate. We therefore conclude that the lots and parcels
listed in the Inventoryiand Appraisement of the Effie Meeker
Estate, that is, those appraised as parts of CMWS, were the real -
estate of the water system in the years before 1951. The Inventory
and Appraisement provides the latest pré-l951 information
concerning CMWS real estate. ' )

It is equally clear from the same four documents in the
appendix to Exhibit 25 that the lands surrounding the water system
real estate were treated by the CQmmission‘, the Commission staff,
the tax collector, the Meekers, and the estate appraiser as the
private realty holdings of Meeker famiiyjmembers1 For ad valorenm
tax and ratemaking purposes, the surrounding lands were identified
with Meeker family members in their individual capacities and not
as owners or operators of a public utility water company.

Moreover, there is no evidence in the record, nor does DRA contend,
that the surrounding lands were ever in rate base. The only
parcels and lots identified with the water company by staff witness
Robbins in 1932 were those 21 parcels and lots associated with
water system tanks and facilities or explicitly héld for future use
as proposed tank or well sites..

We conclude that the surrounding lands were the private
realty holdings of members of the Meeker family. This does not,
however, mean that the surroﬁnding lands had no legal relationship
to the real estate, real property rights, and public utility
operations‘oflcmws.‘ This‘:elatibﬁship-will'berclaritied-later in

this decision. 5
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Before discussing the documents pertaining to the 1981
real property transactions, we will note certain facts regarding
the pre-~1951 ownership of CMWS. Effie MeeKer, one of the owners
and operators of the water company, died July 31,'1940.

Apéarently; Julia Meeker, an owner and Operator;o: the company,
also died in the 1940’s. Thus, for a part of that decade the
responsibility to operate the water company devolved upon the
administratrices of the Effie Meeker Estate and the administrator
of the Julia Meecker Estate. Paul R. Edwards, the heir to the Julia
Meeker Estate, succeeded to a 1/3 interest in both the water systenm
properties and other Meeker family properties. However, Effie
Meeker had 17 heirs, some of whom also died during the 1940’s.
Thus, the ownership and duty to operate the water company was
:raémented between Edwaxds, with a 1/3 interest, and the
administratrices, representing 17 heirs (or the estates
representing deceased heirs) of Effie Meeker. It was clearly not
in the public interest that public utility duties and obligations
should be fragmented amongst so many or that ownership of the
public utility should continue in this fashion.

In 1951 the Estate of Effie Meeker was stxll not settled.
In September of that year the administratrices of the Estate of
Effie Meeker entered into an agreement (Exhzb;t 27; also Exhibit
25, Appendix A-6) with the Chenoweths to sell to them for
$16,196.21 2 14/17ths interest in the real property of the Effie
Meeker Estate. The agreement segregated the properties to be
governed by the agreement into general real estate owned by the
Meeker Estate and real and personal property of CMWS. The parties
acreed to cooperate to obtain the Commission’s authority for the
transfer of the Camp Meeker Water System properties. The agreement
was expressly made contingent upon the CQmmiSSionfs-approval ot
that transfer. This agreement resulted in two property transfers:
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one represented by the November 26, 1951 deed (Exhibit 25,
Appéndix A=10), the other by the November 29, 1951 deed
" (Exhibit 25, Appendix A-1l.)
) - We will review these two property transfers separately,
.and then address the overall impact of these transfers on the
current property rights of the parties teo this proceeding.

B. Ihe November 26, 1951 deed

On Octeber 10, 1951, the adm;n;stratrmc@s and Paul R.,,
.. Edwards joined with the Chenoweths in filing an appl;catzon Zox
authority to sell and transfer the Camp Meeker Water System to the
Chenoweths.. ‘ - | ,
A.32820 states, among other things, that: 7It is the
belief of the petitioning sellers herein that the interest of said
Water System will be best served by the transfer thereof to the
petitioning buyers’ here;n who are also acquiring all of the
remalnzng real property owned by said .Estate of Effie M. Meeker,
deceased, and the said Paul‘R, Edwards in commen.” (Exhibit 25,
Appendix A-B, p-4.) -

‘By ex parte D.46373 the Commission granted the authority
sought in the application. Several s&atementsALn ‘the opinion show
that the Commission was aware that thé estate properties included
morxe than the Camp Meeker Water System. For example, the opinien
recites:

”...[the administratrices) desire to terminate
the proceedings of said estate and to dispese
of the properties comprising it, 1nclud1ng the
interest in the water system. ‘

R

”...adninistratrices and Paul R. Edwards have
made arrangements to dispose of their interests
to the Chenoweths for the sum of $24,880.28, of
which the sum of $8,500 has been assigned by
them as the amount of the purchase price
applicable to the water system, leaving a
balance of approximately $16,300 applicable to

certain nonoperatxve 1ands. - . -the purchasers:
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intend to acquire the remaining outstanding
interests, which are held by other estates now
pending in the County of Sonoma, to the end
that they will have entire ownership of the
water system properties.”

The ordexr grants authority %o the administratrices and
Edwards to sell and transfer their interests in the Camp Meeker
Water System t£o the Chenoweths “under the terms and ceonditions set
forth in this applxcat;on-”

1- ¥hat did the November 26, 1951 deed convey?

In the November 26, 1951 deed, Edwards and Title Company,
grantors, ¢onvey to Chenoweths, grantees:

”...all of the rlght, title, and interest of the
said grantors in that certain property situate
in the County of Sonoma, State of California,
and generally known as the Camp Meeker Water
System, including all pipes, whether covered or
on the surface, used and employed in conveying
water to customers of said System, and all
connections and facilities of every kind and
character used and useful in theé operation of
said System, and also all rights, privileges,
and easements had, used, and enjoyed in the
operation of said System, and also all water
and water rights appurtenant to said System and
used and useful in its operation, and also all
tanks, reservoirs, springs, spring traps,
pipes, and ditches leading thereto or
therefrom:

“All real property situate, lying, and being in
the County of Soneoma, State of California, used
in connection with the the Camp Meekexr Water
System, a public utility, including the
following parcels of real property situate
lying and being in the County of Sonoma, State
of California, and more particularly descrlbed
as follows: .. . . 7 (Exhibit 25,

Appendix A~10; Exhibit 16.)
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The deed goes on t0 describe: 1) Five parcels in
Section 27, totaling 5.63 acres; 2) Three parcels in Section 28,
totaling 9.48 acres; and 3) Ten Lots in various Bloeks of ‘the
Second Addition go-Camp~Meeker and all of Bloeck 36.

This listing of particularly described parcels and lots
ends with the following sentence:

7Together with any and all other real property
in said County of Sonoma now or heretofore used
as springs, resexrvoirs, or tank sites in
connection with said Camp Meeker Water System,
a public utility.”

The deed concludés-with the following genexal language:

"Together with all water and water rights
appurtenant to and belonging to the akove
described land, and all ditches, pipes, and
improvements, and all rights, privileges, and
easements belonging thereto or commonly had,
used, or enjoyed therewith, together with all
of the personal property used in the conduct
and operation of said Canmp Meekexr Water Systen

and owned in common by the said grantors
herein. '

#It is the intent and purpose of this Deed and
instrument of transfer to convey not only the
properties particularly described herein, but
also all rights, easements, and privileges and
facilities appurtenant to said Camp Meeker
Water System and commonly used, had, and
enjoyed in the maintenance and operation
thereof, whether expressly described herein or
not, and this deed shall be so construed as to
accomplish such purpose.”

The deed was signed by Edwards and Title cOmpany'on November 26,
1951, and recorded with the County of Sonoma on December 3, 1951.

taff contends that ”the language in the deeds reflect an
intent that not only specific parcels of land were to be
transferred, but also any and all used or useful watershed,
racilities,‘#ater rights and rights of entry.” (Staff Opening
Brief, pe 10.) | :

-
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- CMWSI, on the other hand, analyzes the three paragraphs
quoted above in the followxng mannex:

7#3). Examining the fzrst paragraph of the subject
language emphasis is given to springs, reservoirs, oxr
tank sites now or hexefofore used in connection with the
system (emphasis added). There is no suggestion of a

grant of springs, reservoirs or tank sites which might
thereafter become useful to the utility.

#32. The second paragraph grants water and water rights
to and helonaing to the above-described land,
etc., as well as ‘all rights, przvxleges and easements
thexete’ (obviously meaning belonging to said
real property), ‘or commonly had used or gnioved
therewith’ (agamn, meaning used in connection with said
described rezl property) , (emphas;s added). Ballentine
defines ‘appurtenant’ as: ‘helonding t07: ‘a subordinate
RAI3_9I;Adlunsshﬁ__AD_Ln£L§£n£Al Liaht attached o a
RIADSLRAL_RIQREISM_:lShI Ballentine’s Law Dictionary,

#33. The third paragraph expresses the intent of the deed
to transfer not only the properties described therein but
also rights, easements and privileges and facilities

to said system. Obviously there is no
suggestion that real property not described in the deed
is to be censidered transferred but only rights,
easements, privileges and facilities arising out of ox
connected with the said described real property.

”34. In a careful reading of the above language two.
things become abundantly clear. First, there is no
suggestion of any intent to convey any real property not
spec;f;cally described. What is readily apparent is of
course the intent to preserve to the specifically
described real property all water and water r;ghts
already ‘belonging to the above-~described land.’

#35. Nor is there any suggestion of any intent +o convey
any rights not already appurtenant to and belonging to
the specifically described land. It should be noted that
the first time use of the term ’‘watershed” arose or any
contention asserted with respect thereto was by Staff in
April, 1984, during the course of the r;rst,hearzng
regarding thzs Application.

”36. Secondly, the deed is totally devcid of any language
to- suggest any intent to ¢convey to *the water system
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rights to operate prospectzvely S0 as.to increase the
water system’s rights in adjacent properties as its
needs might increase.

”737. What today might be needed by or deemed useful to
Camp Meeker Water System to make it ‘complete water
system’ by today’s standard is a separate and distinct

issue from the question of what in fact is owned by the

utility.” (Exhibit 25, mncgrporated by reference in CMWSI

Opening Brief, pp. 10-12.

We believe that both parties are partly right and partly
wrong in their evaluation of the property rights at issue in this
proceeding. Staff is correct in asserting that CMWSI has a right
to use Chenoweth land for public utility purposes, but errxrs in
claiming that CMWSI has an ownership interest in that land. CMWSI
is correct in asserting that the November 26, 1951 deed gave it no
ownership interest in Chenoweth land, but errs in c¢ontending that
CMWSI has no rights to use that land. We will explain.

The language ¢f the November 26, 1951 deed states that
the Estate of Effie M. Meekexr and Paul R. Edwards transferred not
only the real property held by the Camp Meeker Water System, but
also any water rights, easements, and privileges held by the water
company. Clearly, something more than real estate and the
attendant rights of the owner to use that real estate was conveyed.

5 On page 1 of its Opening Brief, Appllcant anorporates
Exhibit 25 by reference “as a portion of its cpenlng
brief/arqument.” Although the appendix to Exhibit 25 was admitted
inte evzdence, the exhibit itself was not, since no witness
testified to the facts asserted therein. (TR 5: 456=459.): To the
extent that Exhibit 25 contains legal arguments which are properly
included in a legal brief, we accept the incorporation of this
material by reference.

We do not, of course, condone the practice of citing in a
brief factual material not admitted into evidence. To the extent
that CMWSI’s blanket incorporation of Exhibit 25 includes the
purpertedly factual material in Exhibit 25, CMWSI’s. incorporation
of this material in its brief is highly objectionable. We advise
CMWSI to re:ra;n from this zmproper practzce in the zuture.

« =28 ="
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Reviewing the circumstances surrounding the transaction
in light of California Civil Code provisions governing property
transfers, we find that the transfer of these water rights,
easements, and privileges gave cst: specific legal rights to use
the land retained by'the Meekers and subsequently transferred to
the Chenoweths on November 29, 1951. A quick summary of easement
law may be helpful at this point.

‘ An easement is a property interest in the land of another
which entitles the owner of the easement to use the other’s land or
prevent the other from using that land. (Mevlan v. Dykes (1986)
181 CA 2d 561, 568; Witkin, Real Property, 9th Ed. (1987), § 434.)
An casement is an interest in the land of another, but not an
estate in land. (Darr v. lLone Stary Industries (1979) 94 CA 34 895,
901.) Thus, it is a right to use land, but not to claim the land
as one’s own. The land to which an easement is attached is called

the dominant tenement; the land burdened by the easement is called ,

the servient tenement. (Civil Code § 803.) .

Civil Code § 801 states that ”The following land burdens,
or serv:tudes upon land, may be attached to gother land as incidents
or appurtenances, and are then called easements: ...4. The right-
of-way; 5. The right of fakKing wagter...; 6. the right of
transacting business upon land:; 9. The right of xggﬁixing_gg:g;_
Ireom ...land: 10. The right of floodina land; 1l. The right of

vineg w W wi i _or di ind:
..."% (emphasis added.) ‘ | | o -

6 Because the “water and water rights” and ”all rights,
easements, and privileges and facilities appurtenant to said Camp
Meeker Water System...” ¢onveyed by the November 26, 1951 deed and
the ;dent;cal August 7, 1959 deed could all be characterized as

7easements” under Civil Code § 801, we will hereatter generally
refer to thenm as ”easements.
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Civil Code § 662 states that ”A thing is deemed to be
incidental or appurtenant to land when it is used with the land forx
its henefif, as in fhe case of a way or watergourse, or of a
passage for light, air, or heat from or agress +the land of
another.” (emphasis added.)

Thus, an easement is a right to use, or burden, the

property of ancther; the easement is “appurtenant” to the land it
benefits.

AS Genme Xoch pointed out in his comments om the proposed
decision, an easement cannot be held by the owner of. the property
burdened by the easement (Civil Code § 805). The owner of an
easement has rights over the land of another, not rights.ovér his
or her own land. Thus, it is clear that the easements conveyed by
the November 26, 1951 deed affect property other than the land
conveyed by that deed. Given the relationship of the water. system
to the land retained by the Estate of Effie M. Meeker, it is
obvious that the retained land is the land affected by the
easements. o '

7 When the woxrd “appurtenant” is used in connection with the
word “easement,” it does not mean that the easement is physically
attached to the easement owner’s land, but rather that it is
legally attached to that land which it benefits. The land to which
an easement is attached is called the dominant tenement: the land
burdened by the easement is called the servient tenement. (Civil
Code § 803.)

Easements may be either “appurtenant” or ”in gross.”
“Appurtenant easements” are transferred along with the property
they benefit, whether or not they are mentioned in the deed itself
(Civil Code §§ 662, 801, 1084 and 1104; Mevian v. DvKes, supra, 182
CA 3d at 568-569). Zasements ”in gross” are personal rights which
are not transferred when the land is seld. (Civil Code § 802.)
Where it is unclear whether an ceasement is in gross or appurtenant,
it will be assumed that the easenment is appurtenant. (

Baking Company v, Katz (1968) 68 C2d 512, 521=523; m.ms:_.._
Mecombs (1941) 17 € 2d 23)-
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In the present case, the Meekers did not as owners of the
Camp Meeker Water System have a formal easement over the portion of
their land that was not in their public utility water system rate
base. They did not need one, since they already péssessed the
right to explore for and develop new water sources on that land,
and to rest assured that they would not, as owners of that land, do
anything contrary to their interests as operators'of the Camp
Meeker Water System.
sometimes referred to as a "guasi-easement” which ripened into a
formal easement when a portion of the land was conveyed to . the
Chenoweths by the November 26, 1951 deed.

When the Estate of Effie M. Meeker and Paul R. Edwards
transferred the water system to the Chenoweths by way of the
November 26, 1951 deed, they expressly transferred all water
rights, easements and privileges previously enjoyed by the Camp
Meeker Water System. These rights, easements, and privileges
benefited the water system and burdened the property of another -

the remaining land held by the Meeker Estate. These water rights
and easements are appurtenant to the water system property
transrerred by the November 26, 1951 deed.

We note that even if the November 26, 1951 deed had not
mentloned easements, an: implied easement would still have been

8 The concept of a quasi-easement may be explained as follows.
When two parcels of land are owned by one owner, it is not possible
for that owner as owner of parcel A toO have a true easement with
respect to parcel B, but it is possible for that person to be using
parcel B for the service of parcel A. Parcel B, for example, may
have a roadway, or a water system, which benefits parcel A. In
such a case, the owner of the parcels could be said to have a
quasi-easement over parcel B for the benefit of parcel A. When
parcel A is sold, the quasi-easement becomes a true easement
possessed by the new owner of parcel A. If the owner does not gain

the easement through express grant, he gaxns lt by operatzon ot
law. (Civil Code § 1104. )

.
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created by operaéion of law. Civil Code § 1104, ”“Easements passing
with property,” states that:

"WHAT EASEMENTS PASS WITH PROPERTY. AL

txansfex of real property passes all ,
easements attached therete, and greates in

favor thereof an easement to use Qother real
property of the person whose estate is

W

Lransferred  in the same manner and to the

same extent as such property was obviously

and permanently used by the person whose

estate is transferred, for the benefit

thereof, at the time when the transfer was

, agreed upen or completed.” (emphasis added.)

Thus, even if the November 26, 1951 deed did not explicitly mention
easements, the Chenoweths, as the new owners of the Camp Meeker
Water System, would have had an implied easement to use the
remaining Meeker property to benefit CMWS in the same manner as it
was being used when both properties were owned by the Meekers.

2. What is the extent of the easements beneriting CMWSI

and_buxdening Chenoweth land?

We must now determine the extent of the easement rights
possessed by CMWSI over the Chenoweth land. We will use the
following guidelines. |

The scope of an easement is determ;ned by the language of
the grant, or the nature of the enjoyment by which it was acquired.
(Civil Code § 806). Courts ”may <onsider the type of rights
conveyed and the relationship bhetween the easement and other real
property owned by the recipient of the easement...” Movlan V.
Dvkes, supra, 181 CA 3d at 569.) ¥[Clonsideration must be given
not only to the actual uses being made at the time of the
severance, but also to such uses as the facts and circumstances
show were within the reasonable contemplation of the parties at the
time of the conveyance.” (FExistoe v, Drapeau (1950) 35 ¢ 2d 5, 1.0.)
See also, Georde v, Goshgarian (1983) 139 CA 34 856, 861-862.) And
7an easement Created by conveyance, having by its nature a
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prospective operation, should be assumed to have been intended to
accommedate future needs.’” Faus v. City of los Angeles (1967) 67
C2d 350, 355.) Finally, easements conveyed in deeds must be
interpreted in favor of the grantee - in this case, the new owners
of theVCamp Meeker Water System. (Civil Code § 1069.) We will
tharefore interpret any ambiguity in the deed to provide the water
company with more, rather than less, property rlghts.

2. Deed language

" Here, the deed language granting the easements reads as
follows:

”...all of the right, title, and interest of the
said grantors in ...the Camp Meeker Water
System, including all pipes, whether covered or
on the surfase, used and employed in conveying
water to the custeomers of said System, and all
connections and facilities of every kind and
character used and useful xn the operation of
said Systen, V.

3 Yad : >

e ‘ :
eration, and also all

used ox wseful in its op

tanks, reservoirs, spr;ngs, spring traps.,
pipes, and ditches leading thereto- or
therefronm:

The deed concludes with the following general language:

71t ls the intent and purpose of this
Reed and instrument of transfer Lo convey nok
@nly the properties particularly descr;bed
here;n,

- ‘
W and ¢ommonly used,
had, and enjoyed in the maintenance and
operation thereof, W

» and this Deed shall he so
%onstrued as to accomplish such purpose.
emphasis added.)
It is clear that CMWSI, as holder of the ecasements, has
broad rights to water from the land subject to the easements. The

expansive nature of the easements granted is clear from the -
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statement of intent that the deed be interpreted to transfer not
only the property specifically described in the deed, but also all
rights, easements, and privileges and facilities appurtenant to the
water system, whether expressly described or not. This statenent
leaves no doubt that the parties to the deed intended that the
water company not be harmed by the transfer, and that the new
owners have every single propertyfriéht enjoyed by the former
owners with regard to the operation and maintenance of the water
system.

k. The relationship between the water rights and
easements and the land to which they are attached

The property’tbnwnich the easements in question are
attached belongs te a public utility obligated to provide safe and
adequate water supplies to its customers. (California Health and
Safety Code §§ 4011-4016.) A look at the relationship between the
Chenoweth land and the land owned by CMWSI is helpful in our
evaluation of the scope of the casements.

CMWSI witness William Chenoweth testified that none of
the wells currently serving the water system are located on CMWSI
land. (TR 2: 184-186.) All of the wells providing water to CMWSI
were drilled on Chenoweth land after efforts £o develop wells on
CMWSI land failed. (TR 2: 194.) The wells on Chenoweth land
provide about half the utility’s total water supply- (Exhibit 20,
p. 18.) i

For health and safety reasons, the use of groundwater
from wells is preferable to the use of surface sources of water,
although DHS believes surface sources must be maintained as backup,
enargency sources. (DHS witness Clark, TR l: 18~19, 31~32, 34.)

DHS witness Clark testified that DHS was concerned about the long-
term yield of the wells serving the water system, because the wells
drilled in the early 1980’s with Safe Drinking Water Bond Act
(SDWBA) funds had yet to be tested during a periocd of low rainfall;
if the wells failed because of clogging, they could possibly be
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redrilled, but if they failed because ¢f drought conditions that
night not be the case. (TR 1l: 34=-36; Exhibit 7.) DHS’s position
has always been that surface sources must be treated and additional
water sources developed. (TR 1: 39, 41; See also, DHS Exhikits 28
and 36.) Clark testified that DHS had agreed with the community
and the water company that additional horizontal wells should be
developed so that less surface water would have to be treated.
(TR 1: 41.)  DHS points out that the lands affected by the
easements have as a watershed fed water utility sources since at
least 1932, and have provided sites for new wells to replace old
wells that hdve become clogged or have otherwise deterzorated.
(TR 1: 34~36;"TR 6% 569, 586-592 ) DHS neotes that water from this
land is vital for the continuing operatmon of the water system.
(TR 5: 468~469.) |

If the easements were limited to-the use of springs or
diversions on the watershed im 1951 and to the protection of
surface and groundwater flow feeding utility sources in existence
at that time, CMWSI would not be able to develop new water sources
on Chenoweth land. Since 1951, a great nany of the water sources
in use at that time have deteriorated or been taken out of
service.’ The wells on Chenoweth land are CMWSI’s only source of
well water. New wells will be required to replace clogged or
drought stricken wells, and to prov;de an addxt;onal supply of safe
drinking water. Et:orts to drxll wells on CMWSI land have failed.

9 A report prepared by staff’ witness Martin R. Bragen notes
that: ”Since 1951 there have been many water sources for the
system, most of them not now in use. Seven of the springs which
were used in 1951 are still active today, while twenty-nine springs
and wells which were used bhetween 1951 and the present are no
longexr active. Most of the sources dried up. Twelve sources added
since 1951 are still active.” (Exhibit 20, p. 18 (footnote
omitted.) It is clear that CMWSI water sources present a moving

target, and cannot be plnned down to a specmf;c nunbex or static
locatzons-
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Although the Chenoweths have cooperated with CMWSI with regard to
the development of new water sources, they might sell the land to
someone not affiliated with the water company who might be less
cooperative. |

When we view the water rights and easements granted in
the November 26, 1951 deed in light of their relationship to the
public utility land to which they are attached, we c¢onclude that
they should be interpreted so as to enable CMWSI to continue €0
meet its public utility obligations. CMWSI would not be able to
meet its public utility obligations to provide customers with a
secure and'adequate source of safe water if the casements were
limited to the springs in existence in 1951.

c. Circumstances within the contemplation of the
Meekexr Estate and the Chenoweths in 1951

CMWSIL’s assertion that there is no reason to infer that
parties to the 1951 deeds intended that the non-utility land be

affected by any water sources beyond those in existence in 1951 or
that such water sources be expanded to serve the needs of an
increased customer base is not convincing.

A Commission decision issued on June 13, 1950, just three
months prior the date the Estate of Effie M. Meeker and Paul R.
Edwards reached an agreement to transfer the water system to the
Chenoweths, found that the Camp Meeker Water System had inadequate
water scurces to sexrve ex;stzng and ‘future customers and ordered
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nunerous improvements in the water~supply.l°

729 (1950) the Commission stated that:

“The present owners [the Meekers] of the system have ,
failed to recognize their responsibility as operators of
‘a public utility, and the present proceedzng and the
current record only serve to emphasize that
leng_inberxent in the svstem still persist. These defects
may be grouped under.the two general headings of zupply
and .distribution.” (p. 731 Y

In D.44303, 49 CPUC

"It is apparent that certain . peczf;c improvements should
be made to the system.” ([These improvements included
cleaning and_ restoration of certain springs, and
installation of permanent ¢ollection boxes at others.)

”also, ; jgasion v
i to provide adequate service to
the present customers and the

Qi_lhﬁ_ixﬁﬁﬁmL” (Id- at 732)

We flnd from the evidence of record that:

1. Mmmm_mmm, storage, and
distridbution of water, in connection with the public .

utility water system owned and operated by the Estate
of ittme M. Meeker and by Paul Edwards at Canp
Meeker...

axe inadecuate for the present and future
needs of the consumers served by said water system.

2. The present methods of opexation employed by said
Estate of Effie M. Meecker and by said Paul Edwards are
and insufficient Lo _assure said consumers a_

ZﬁQﬁQnQRl24QQDIADHQB&.EHRRI!LQIL.A&QZ foxr domestic
use -

10 This was not the first time CMWS was ordered to 1mprove its
service and increase its water supply. The very first Commission
decision concerning CMWS found that “service rendered on said Camp
Meeker Water System has been Lnadequate, insufficient and
unsatisfactory and that certain replacements and enlargements of
the distribution pipe mains and further development of the spring
sources of supply and improvement in operating methods and
practices are necessary and required in oxder that adequate,
sufficient and satisfactory service may be rendered to consumers.”
(D 24567, 37 CRC 284, 288 (1932). )

- 37 =
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3. Ihe ipstallation of the facilities, as herein set
forth,

pxgggggxgg in cennection with the operation of said
water system axe necessary and vital for the propex

and satisfactory operxation of salid watex svgtem as a
public utility.’ (p. 733) (emphasis added.)

These findings regarding the inadequacy ¢f current water
sources, the need to restore to operation existing springs taken
out of service, and the need to improve the. supply and delivery of
water to provide adequate service to both present and anticipated
future customers show that the Commission did not assume status quo
use of the non-utility land when it approved the transfer of real
estate and easement righfs several months later. We do not believe
our predecessors were so incompetent as to approve a property
transfer which could make compliance with their own orders
impossible so soon after those orders were issued.

Given the fact that D.44303‘pre-dated‘the 1951 property
transfers by only a matter of months, we find that the need for an
expansion of the Camp Meeker water supply was within the reasonable
contenplation of the parties to those property transfers. Given
the limited nature of the purely utility property, we f£ind that the-
need to develop new sources of water on the non-utility land now
owned by the Chenoweths was also within the reasonable '
contemplation of the parties.

~ Finally, we note that property rights can be 7enjoyed”
even if they are not immediately exercised. The fact that CMWSI
did not actually drill wells on Chenoweth land until 1959 does net
mean it did not enjoy the right to do so earlier. Such a right is
like money in the bank, it is comforting, enjoyable, and useful to
have the money there even if you d¢o not immediately spend it.

We reject CMWSI’s interpretation of easement rights,
which would restrict its right to develop new scurces of water on
the land it formerly had access to through joint ownership, place
such development at the mercy of the new owners of such land, and
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otherwise hamper its ability to carry out its public utility
obligations. Such an interpretation would be contrary to the
expansive language in the deed, contrary to the Commission’s
expressed concerns regarding the utility’s need to develop water
sources for existing and future customers, and contrary to the
public interest. |

We will interpret the broad ecasements here in a manner
consistent with the deed language, with their relationship to the
land they benefit, with their underlying public utility purpose,
with the maxim that easements are to be interpreted in faver of the
grantee, and with the principlé that easements by grant should be
assumed to take future needs into account.

We find that the Meeker family operators of CMWS enjoyed
quasi-easement rights to use the non-utility portion of their Camp
Meeker property for public utility purposes by virtue of their
common ownership of the utility and non-utility portions of theirx
property. These rights included the right 1) to take all water
flowing over or located under the land; 2) to enter upon the
land to explore for, develop, and maintain water sources thereon;
3) to construct dams and reservoirs on the land for water storage
and supply purposes; 4) to enter upon the land to maintain such
dams and reserveirs; 5) to construct and maintain pipelines and
rights of way necessary for the taking of water from the land:;
~6) to drill wells and develop springs necessary to supply water
from the land; 7) to expand their use of the land as necessary to
replace deteriorating or obsolete water sources and to develop new
sources of water to meet the growing needs of an increased customer
base; 8) to insist that no one interfere with any of these rights;
9) to rely on the maintenance of the land in a manner that would
not adversely affect the utility’s water supply operations; and
10) to do anything else necessary to utilize the non-utility
portlon of their land for public ut;lmty water servzce purposes.
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‘ The new owners of the Canmp Meeker Water System possess
these same rmghts.ll

C- Ihe November 29, 195] deed

The deed of November 29, 1951, is entitled “Deed and
Assignment.” In it Title Company appears as grantor and the
Chenoweths as grantees. The deed grants:

”...all right, title and interest which [Title
Company] acquired in and to the real property
described under and pursuant to the terms of
the Decree of Partial Distribution entered...
in the Matter of the Estate of Effie M. Meeker
...made and entered in said matter on
October 19, 1951, and (Title Company] does
hereby further sell, assign, transfer and set
over unto [Chenoweths] any and all interest
which [Title Company] acquired in and to the
personal property described and any and all
other personal and real property in which
[Title Company] may have acquired any interest
by reason of said Decree of Partial
Jistribution. - Said Decree...descr;bes real and
personal property as folleows: . . .

The deed continues with five pages of detailed
descriptions of various parcels of real property, which are
summarized under the following subtitles: 1) “Highland Farms and
adjoining area: 2) “Timberlands and acreage:;” 3) 7Subdivision
Lands:” and 4) ”Canmp Meeker Water System.” The specific
descriptions of property under subtitles one through three are of

11 In Fammer v. Ukiah Water Company (1880) 56 C 11, 15, the
California Supreme Court clarified the rights of the purchaser of
land to which an appurtenant water right was attached: ”This water
was by right used with the land for its benefit when Lamar conveyed
the land and its appurtenances, and it does seem to us that Lamar
conveyed all the right which he had to it, to his grantee, who has
& right te insist upon being supplied with all the water Lamar
would have baen entitled to if he had never conveyed.”
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little help in our property rights analysis. The subtitle four
descriptions are of greater interest.

Under the subtitle ”Camp Meeker Water System,” the deed
lists two categories of property:

1. ”All parcels of land situate in the County
of Sonoma, State of California and standing

in the name of Camp Meeker Water System, a
public utility.”

rChurch, Camp Meeker Store, Post Dffice,

school building, llbrary and water bhuilding
sites.”

Finally, under the subtitle, ”Personal Property,” the

deed conveys all of the interest of the Estate of Effie M. Meeker
in the following:

7Camp Meeker Water System: All personal
property of whatsoever kind or character, and
wheresoever situate, including money in bank
and accounts receivable of the Camp Meeker
Water System, a public utility. Storxe
building, all furniture, fixtures and
equipment, including gasoline pumps and tanks
of the Camp Meeker Grocery Store. All
furniture, fixtures and equipment in the Camp
Meeker post office, water system office, school
building and library building.

”Together with any and all other real property

situate in the COunty of Sonoma, State of

California, in which Effie M. Meeker...and hex

estate may have any interest.”

The deed was signed November 29, 1951, by twe officers of
Title Company and recorded at the request of L. G. Hitchcocek.

We will address three issues concerning the November 29,
1951 deed. The first issue concerns the question of whether the
Effie Meeker Estate needed Commission authority to transfer the
property surrounding the water system land. -“The second concerns
the extent of the property interest conveyed by the deed. The
third concerns the possible impact of the deed on the easement
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rights granted by the November 26, 1951 deed. These issues will be
addressed in order.

1. Did the Effie Meceker Estate require
Commission appxoval betore it could

Public Utilities (PU) Code § 851 provides in part:

“No public utility...shall sell...the whole or
any part of its...plant, system, or other
property necessary ox useful in the performance
of its duties to the public...without first
having secured from the commission an order
authorizing it so %o do...”

”Nothing in this section shall prevent the

sale...or other disposition by any public

utility of property which is not necessary or

useful in the performance of its duties to the

public, and any disposition of property by a

public utility shall be conclusively presumed

to be of property which is not useful or

necessary in the performance of its duties to

the public, as to any purchaser...dealing with

such property in good faith for value: ...”

Under Section 851 a public utility requires Commission
approval of a sale of its plant, 'system, or other utility
properties. The owners of a publ;c utility may own both utility
property and other real property. We have concluded above that
this was the case with Meeker family members, at least since 1932.

To transfer real properties dedicated to or devoted to
public utmlmty service, a public utility must first obtain the

. Commission’s authority under Section 851. By f£iling A.32820 the
adninistratrices of the Effie Meeker Estate and Paul Edwards,
acting on behalf of CMWS, sought the Commission’s authority to
transfer the property interests they controlled to the Chenoweths.
The Commission granted that authority in D.46372. The authorized
transfer was consummated through the November 26, 1951 deed.

The administratrices and Paul R. Edwards needed from the

camm;ss;on no authormty to transfer the surroundlng lands (those
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that are the subject of the November 29, 1951 deed) because all the
property rights associated with that land which were useful to the
utility had already been transferred to CMWS as easements in the
November 26, 1951 deed.

2. hat did the ) epber 29 951 _deed convey?

The November 29, 1951 deed conveyed to the Chenoweths
land which was burdened by the water rights and easements conveyed
by the November 26, 1951 deed. The Chenoweths, as owners of the
land conveyed by the November 29, 1951 deed, may exercise all
property rights consistent with the property interests they possess
as owners of the servient tenement in an easement relationship.
They may not interfere with CMWSI’S. exercise of its easement rights -
to develop water sources on Chenoweth land. The November 26, 1951
easements prevent the November 29, 1951 deed from posing a threat
to CMWSI’s utility operations.

Did the November

RO P DL

29, 1951 deed the

Aftexr November 29, 1951, the Chenoweths owned both the
parcel of land designated as Camp Meeker Water Sysﬁem land and the
parcel considered private real estate. Thus, the Chenoweths owned
both the property benefited and the property burdened by the
easements granted in the November 26, 1951 deed. This raises the
question whether such joint ownership extingquished the easements,
since an easement cannot be held by the owner of the land burdened
by the easement (Civil Code § 805) and since an easement is
extinguished by the vesting of the right to the servitude and the
right to the land burdened by the easement in the same- person -
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(Civil Code § 811 (1).)12 For the following reasons, we conclude
that it does not. :

The property conveyed by the November 26, 1951 deed has
since at least 1932 been treated by its owners, the Commission, and
the tax assessor as public utility property separxate from the
private property conveyed by the November 29, 1951 deed. Because
the Camp Meeker Water System has a legal identity distinct from
that ¢f the property owners as individuals, the fact that after
November 29, 1951 the Chenoweths owned both the public utllzty and
the private land does not alter this distinction.

Even if we concede that the Camp Meeker Water System and
the surrounding lands are held by many of the same individuals,
albeit in different legal capacities, the November 29, 1951
acquisition of the fee interest in the property burdened by the
water company easement would not necessarily extingquish the
easement by merger. This is especially true where the public
interest is at stake. In City of lLos Angeles v, Figke (1953) 117
CA 2d 167, 172, the court ruled that in view of the city’s
obligation as trustee to maintain an easement over a parcel of land
for highway purposes for the use of all the people in the state
there could ke no merger with the city’s playground interest simply
because it acquired the underlying fee of the same parcel for
playground purposes. Since the Camp Meeker Water System easements
are necessary for public utility purposes, there can similarly be
no merger as a result of the Chenoweth’s acquisition of the land
burdened by those easements for prlvate enterprxse purposes.

12 CMWSI does not argue that the easements were extinguished by
the joint ownership by the Chenoweths of the November 26, 1951 and
November 29, 1951 properties. Such an argument would, of course,
be contrary to its contention that the properties conveyed by those

deeds axe wholly separate. We address the issue only out of an
abundance ot legal caution. o -
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Even if the November 29, 1951 transaction did serve to
extinguish the easements, the easements were re-created when the
Chenoweths transferred the Canmp Meeker Water System to a new entity
- Camp MeeKer Water System, Incorporated, on August 7, 1955. OCMWS
sought, and obtained, Commission approval for the transfer on the
grounds that the transfer would make it easier for the water
company to obtain resources for the improvement of the water
system. (A.41313, pp. 3—-4; (Exhibit 25, Appendix A=-15); D.58347,
pp. 2-3 (Exhibit 25, Appendix A-16).) Since corporations are
"persons” with the right to own ];.u:‘«aperty,n'3 the 1959 conveyance of
Camp Meeker Water System to Camp Meeker Water System, Inc., removes
any possibility that November 29, 1951 permanently extinguished the
November 26, 1951 easements.14

As CMWSI noted in its 1984 Post-Hearing Brief, ”“the lands
conveyed by way of the deed of August, 1959, are idepfical in all
respects to those transferred to the Chenoweth individuals by the
deed of November 26, 1951. There is nogquestion, therefore, that
the property originally sold to the Chenoweth individuals by the

heirs of the Effie Meeker_Estatevand‘P;ul-R.'Edwards as part of the

13 Corporations Code § 207 states that corporations are legal
persons who can exercise the same. rights as other person. These
rights include the right to own real property.

- 14 A March 3, 1982 deed recorded by the Chenoweths purports to
#corrrect, confirm and clarify” the land desecribed in the

August 7, 1959 deed which transferred the water system to CMWSI.
(Exhlb;t 25, Appendix A-2l1.) This deed omits any reference to
water rlghts, easements, and privileges appurtenant to the water
system and useful for its operation as a public utility. This deed
could be viewed either as a simple correction of the earlier deed’s
description of land or as a substantive revision which appears to
rescind the transfer of property rights useful to the utility. To
the extent the March 3, 1982 deed appears,de51gned to effect a
transfer of useful property rights, it is void under PU Code § 851
since ne Commission approval was: obtaxned. :

-
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Camp Meeker Water System was that identical property conveyed by
the Chenoweth individuals to the Camp Meeker Water System, Inc.”
(emphasis in original) (Applicant’s Post-Hearing Brief, 1984,
pages 10-1l1] :
Finally, we note that even if the November 29, 1951 deed
did extinguish the easements, and even if the August 1959 deed did
not resuscitate the easements, CMWSI would be no worse off. Since
such extinguishment could only occur if the ownership of the
parcels were truly merged, we would still reach the conclusion that
CMWSI had the right to develop water sources on the non-utility
land owned by the Chenoweths under the quasi-easement principle
described earlier. Obviously, if the same persons own both parcels
of land they can use one parcel for the benefit of the other.
D. Is extrinsic evidence helpful R
An_anterpreting the 1951 deeds

In interpreting ambiguous deeds, the Commission may
consider extrinsic evidence. The use of extrinsic evidence in
interpreting deeds, however, is not unlimited. The California
Supreme Court stated in gontinental Paking Company v. Kakz (1968)
68 C 2d 512, 521, that ”"extrinsic evidence is not permitted in
order to add to, detract from, or vary the terms of an integrated
written agreement....” although ”extrinsic evidence is admissible
in order to explain what those terms are.” (Id., at 521; Code of
Civil Procedure § 1856, 1860, Civil Code § 1647.) The Court went
on o state that “Therefore, extrinsic evidence as to the
circumstances under which a written instrument was made has been
held to be admissible«in.ascertgining'the parties” express
intehtions, subject to the limitation that extrinsic evidence is

.
*
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not admissible to give the terms of a written iﬁstrument a meaning
of which they are not reasonably susceptible.” (Id. at.szz.)ls

With these restrictions in mind, we will review the
several pieces of extrinsic evidence offered by CMWSI to explain
the 1951 real estate transactions.

1. The September, 1951 agreement between
the administratrices of the Estate of
ELfie. M. Mecker and the Chenoweths

The ALY admitted the September, 1951 agreement between
the Meeker Estate and the Chenowéths-(Exhibit 27) over the vigorous
objections of Counsel for the Camp~Meekef Residents and Property
owners and the Camp Meeker Park and Recreation District. Counsel
contended that the document was not.sufficiently authenticated, was
not relevant, was not recorded, was never before presented to the
Commission, may have been superseded by latexr actions, predates the
November, 1951 deeds, and was not supported by a proper foundation.
Furthermore, he argues that the deeds speak for themselves. Staff
ochjected on grounds of relevance.

We believe this agreement was properly admitted for the
purpose of clarifying any ambiguity in the deeds. The agreement is
clearly relevant and does shed some light on the intent of the
parties to the 1951 land transactions at issue here. We would have
preferred authentication by a signer of the agreement, and an
opportunity for adverse parties to cross-~examine a witness familiax
with the substance of the agreement. We belzeve, bhowever, that
there are aurrmcxent lndzcatlons that -the document is what it

15 The parol evidence rule which operates teo bar extrinsic
evidence which contradicts the terms of a written contract ”is not

a rule of evidence but is one of substantive law...” (Estake of
Gaings (1940) 15 C 2d 255, 264-265; Rilev v. Bear Creek Planning.
commigssion (1976) 17 c 3d 500 508~509 )

- 47 =
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" purports to be to warrant its admission. 16 as far as substance is

concerned, the document can speak for itself.

The‘agreement is of course far from the best evidence of
the intent of the'parties-to-the 1951 transactions orxr the effect of
those transactions. .The best evidence is provided by the deeds
themselves. The agreement ‘may at best clarify possible ambicquities
within the deeds, but may not impart to the deeds a me&ning to
which they are not reasonably susceptible.

CMWSI argues that the Meeker-Chenoweth agreement
(Exhibit 27) proves that the November 26, 1951 deed was never
intended to convey any interest in the non-utility property
transferred by the November 29, 1951 deed, and that this property
was intended to be free from any ”public utility associations.”
The Chenoweths rely on language in the agreement that:

It is fully understood and agreed by and between the
parties hereto that the parties of the first part have
not joined in or been a party to the dedication of any of
said property herein referred to for the purpese of the
operation of the Camp Meeker Water System other than the
acreage cons:.st:mg of 14 acres more or less :uumedlately
surrounding the various springsrnow used in the operation
of the Camp Meeker Water System.” . ' (Exhibit 27, p. 3.)

16 Under ocath the surviving spouse of Leslie Chenoweth
authenticated the smgnatures of William, Leslie, and Hardin
Chenoweth appearing on Exhibit 27. She also testified that Exhibit
27 was one of the original copies of the 1951 agreement, and that
the handwritten notes on the document appeared to be in her
husband’s handwriting.

Exhibit 27 bears all tne Lnd1c1a of what it purports to be~-
an agreement written in 195l. It is clearly a dupl;cate ‘original
carbon copy ©f that agreement. It is signed in fountain pen by all
the parties--the administratrices of the Efie Meeker estate and the
Chenoweths. Those signatures are acknowledged by L.G. Hitcheoek,
acting as Notary Public. The agreement is on the printed
staticonery of Barrett & McConnell, Attorneys at lLaw, of Santa Rosa.
There are even rust marks where old staples have been removed forx
photocopying of the document; and the pages are brittle and

cracked. There can de llttle question about the authentzczty of
the document-
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This argument fails for several reasons.

First, it is contrary to the explicit language in the
November 26, 1951 deed which states. an intent to transfer all water
rights, easements, and privileges associated with the Camp Meeker
Water System. As we have already made ¢lear, this language gives
the owners of the water system certain rezl property rights over
the surrounding watershed land.

Second, it is contrary to earlier language in the
agreement itself, which states in pertinent part that:

7That the parties of the first part ...do hereby agree to

sell ...the Camp Mecker Water System, and all other

Rropexty both real and persopal appurtenant %o said

systenm and used therefor,..” (Exhibit 27, p. 3.)

This language confirms the deed language transferring the easements
appurtenant to the watexr system;l7 )

Third, it fails to recognize the difference between
rights conveyed by easements and restrictions imposed by the
dedication of property. The possession of an easement gives one
certain rights over the property of another, whereas the dedication
of one’s own property to public utility service creates
restrictions applicable to that property alone. Furthermore, the
rights conveyed by an easement do not restrict land use completely,
but merely prevent the person whose land is burdened by the
easement from acting in a manner inconsistent with the easement.
Dedicated land, on the other hand, can only be used for the purpose
to which it is dedicated.

While we agree that the agreement clarifies the intent of
the parties to transfer the Meeker Estate land in two parcels, one
clearly dedicated to publxc ut;lzty service and one not, we do not

17 “Real property” includes ”[t]lhat which is incidental or
appurtenant to, land.” (Civil Code § 658 (3).) Thus, the water

rights and easements’ appuxtenant to the water system land are
themselves ”real property.”

‘. '
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agree that this fact severs all ties between the two parcels. We
have already noted that the utility has easements burdening the
non-utility property. The right to an easement burdening a
property is independent of the dedicated or non-dedicated status of
that property. (Ranielson v. Svkes (1910) 157 C. 686, 689; ITragch
Ds_gl9nmans_is:zxgah;mxa__d_EERplgx (1988) 199 CA 3d 1374,
1381-1383) . *8

In accordance with the statutory restrictions on the use
of extrinsic evidence, we will give the agreement some weight in
clarifying the parties intent to convey a dedicated property and 2a
non-dedicated property as separate parcels of land, but we will
give it no weight insofar as it is cited to negate other portions
of the agreement or the deed itself.

2. The COmm1531on's November 6, 1951 approval of the

We will now address CMWSY arguments that the Commission’s
November 6, 1951 approval of the transfer of the water system from
the Meeker Estate to the Chenoweths proves that CMWSI has no
interest in the property transferred by the November 29, 1951 deed.

CMWSI contends thatvby'approvihg the sale of specifically
described real property belonging to the Camp Meeker Water System,
the Commission confirmed its own earlier appraisal which identified
all remaining property owned by the Meeker heirs as ”non-operative”
or as ”private realty holdings.” CMWSI asserts that the effect of
the Commission order was a conclusive presumption that the real
property not specifically included in the sale of the utility was
not 7useful or necessary” to the system within the meaning of PU
Code Section £51. (CMWST Opening Brief, page. 12.) CMWSI concludes

18 For example, in Irxagt Development Service, Inc. v, Keppler,
supra, 199 CA 3d at 1381-1383, the Court found that the easement
holder’s right to use a: certa;n street as a right of way survived

the city’s abandonment of that street’ as.a dedicated public
thouroughfare-
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that the property conveyed by the November 29, 1951 deed is free of
all utility association, since all utility property was conveyed by
the November 26, 1951 deed approved by the Commission.

While we agree that the Commission’s approval of the
transfer of the Camp Meeker Water System to the Chenoweths shows
that the Commission did not believe that the remaining property
held by the Meeker Estate was utility property, we do not agree
that. the remaining property‘is free of all utility associations.

As CMWSI itself points out, the issuance of the order approving the
sale of the utility and its property was predicated on the petition
for approval of sale to which was attached a copy of the proposed
deed containing the exact description of water system property
contained in the November 26, 1951 deed. As explained above, this
deed conveyed both specific parcels of land and easements, rights
and privileges appurtenant to- that land. These appurtenant rights
and easements gave the new owners of the water system certain
rights to use the land retained by the Meeker Estate.

When this retained land was transferred by the
November 29, 1951 deed, lt was already missing the property rights
the Commission found necessary and useful for utility operations,
since those rights had been conveyed as easements tc the water
system land transferred on November 26, 1951. CMWSI’s argument
that the November 29, 1951 deed did not transfer any land useful
for utility purposes is irrelevant to the issue of what property
rights CMWSI obtained over that land by way of the November 26,
1951 deed..

We believe that our predecessors acted wisely in 1932
when they allocated to the water system only that property fully
utilized by the utility at the time in oxder that the Camp Meeker
ratepayers would not be burdened by an excessive rate base, and
again in 1951 when they approved a transfer of the water(system
which included expansive rights over the property not. allocated to
the utility. The,utility'retainS-all‘the.pquertyyrights needed to
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operate effectively, without the rate base burden of property
rights not needed by the utility. The purchaéers of the non-
utility property remain free to develop that property so long as
they take no action inconsistent with the utility’s property
rights. The Commission’s November 6, 1951 approval of the water
system transfer seems to have benefited everyone.

3. IThe Hitchcock Declaration

Exhibit 16, a part of the record of the initial hearings
in A.83-11-54, contains a declaration of L. G. Hitchecock, signed
under penalty of perjury, and dated May 21, 1984.

Hitcheock represented Hardin 7., William C., and Leslie
C. Chenoweth in negotiations with Edwards and representatives of
the Effie M. Meeker Estate (grantors) in the purchase of QWS, and
in the acquisition of the other property previously owned by that
estate and Edwards. ‘ . '

Hitchcock states that he prepared A.32820 which sought
approval of the sale of CMWS from the Meeker Estate and Edwards to

the Chenoweths. He states that he supplied the information used by
Sonoma County Land Title Company in preparing the deeds involved.
He states that the deed of November 29, 1951 refers to CMWS in an
omnibus clause at page 5 as a precautionary measure to ensure that
any CMWS lands that were not specifically described in the deed of

November 26, 1951 were so conveyed by the deed of November 29,
1951. |

Hitchecock alleges that the term ~“used and useful” in the
deed of November 26, 1951, conveying CMWS, was intended by the
grantors and the grantees to include conveyance of pipes,
connections, and facilities “used and useful” in the operation of
the system. He claims that reference to ”water and water rights”
appurtenant to said system and 7used or useful” in its operation
was intended to include only water and water rights, privileges and
easements on property owned by CMWS described in the deed of ’
‘November 26, 1951. According to Hitchcock, this understanding was
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clear from his negotiations with the grantors on behalf of the
grantees and it was his intention in terms of his instructions to
the Sonoma County Land Title Company in drafting the deed.

Hitchcock states that before the purchase of the system
by the Chenoweths he inquired of the Commission whether any
watexrsheds other than contained in the express acreage owned by the
water company had been dedicated for water supply purposes to the
CMWS. He states that a FUC employee, Mr. Lyman Coleman, advised
him in June, 1951, that he had no knowledge of watersheds or lands
encumbered, encroached upon, or dedicated to serve CMWS for
purposes of securing water supply, other than the express acreage
owned by the system. Hitchcock claims that if there were such
watersheds or dedicated lands, Coleman would have had knowledge of
them. He claims that the deed of November 26, 1951 was prepared
for the grantors and grantees with this understanding.

Hitchcock asserts that at no time did the grantors of
CMWS indicate that other properties owned by the grantors in the
vicinity of the system, but not owned by the system (what is now
the Chenoweth property), were used to protect the water sources of
the utility company or dedicated to public utility water service.
He alleges that no other properties owned by the grantors were
intended by the grantors or grantees to be impressed with a
watershed easement for the benefit of the utility company.

Hitchecock states that CMWS and property owned by the
water system was treated as distinct and separate by the grantors
~at all times from that other property which the grantors owned and
conveyed to the Chenoweths.

We find that Hitchcock’s assertions that the November 26,
1951 deed conveyed only water rights, easements, and privileges gn
the portion of the land dedicated to public utility service, and
that neither thergrantors nor grantees intended that any other land
be impfeésed‘with a watershed  easement for the benefit of the
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utility company, are contradicted by the Civil Code sections which
govern real property transfers.

As we noted earlier, one simply cannot have an easement
to use ¢one’s own land for one’s own benefit, since an easement is
by definition the right to use the land of another. (Civil Code
§ § 801, 805).19'Thus, the November 26, 1951 deed language
conveying easement rights by necessity affects property other than
the real eéstate conveyed by the deed itself. Given the
relationship ¢f the CMWS land to the other land retained by the
sellers, it is obvious that the retained land is the land affected
by the easement.

‘Furthermore, an casement is not “appurtenant” hecause it
is located gn a particular parcel of land, but rather because “it
is by right used with the land for its benefit.” (Civil Code
§ 662). Statutory examples of ”“appurtenances” include watercourses
across the land of another. (Id.)

We assume that when statutorily defined words are used in
a deed they have the statutory meaning and are to be interpreted in
a manner consistent with the statutory scheme of which they are a
part. This is especially true where the statutory scheme is well
established. The terms ”“easement” and ”appurtenance” have been
defined in the Civil Code since 1872. (Civil Code §§ 662, 801.)

The restriction against ownersh;p of an eas sement by the person
whose land is burdened with the easement is of similar longevity.
(Civil Code § 805.)

Since the November 26, 1951 deed references to
appurtenant rights and easements could not under California law
have conveyed to QMWSI the legal interest described by Mr.
Hitcheock, we find his statement regard;ng the part;es’ intentions
in this regard unconvznczng.

19 The owner can use his oxr her land, of course, but does not
need an easement to do so.
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Nor do we find Mr. Hitchcock’s meeting with Commission
staff membexr Mr. Coleman to be convincing evidence of the property
interests conveyed in 1951. There is no evidence that Mr. Coleman
was an attorney familiar with California property law. As is amply
clear from the parties’ objections in this proceeding to each
others’ lawyer and non-lawyer witnesses’ efforts to characterize
the legal impact of the 1951 transactions (See, e.g., TR 5: 444~
452; TR 637 523«529, 557), it would be foliy for us to rely on
hearsay evidence regarding 38 year old statements allegedly made by
a probable non-lawyer Commission staff member unavailable to
clarify or contradict Mr. Hitchcock’s recollection of the
conversation. This is especially true where the statements
contradict the express langquage of the deed at issue.

Mr. Hitchcock’s statements regarding the parties’
intention to treat the utility and non-utility land as separate
parcels serve merely to reinforce the conclusion we drew from the
fact that the Meeker property was conveyed by two deeds rather than
one. This separation makes .sense from a tax and ratemaking
pe;spective, as will e discussed later in this decision. In view
of the deed language referfing to~w;ter rights, easements, and the
need to interpret the deed to convey all property interests
beneficial to the utility, however, we are not convinced that the
separation was complete for all purposes.

Mr. Hitcheock’s declaration is most useful in explaining
the reason for the November 29, 1951 deed’s conveyance of
properties already described in and conveyed by the November 26,
1951 deed. While the same property cannet be transferred twice,
~obviously, we understand why the parties used 7eatch-all” language
to ensure that all property was conveyed at least once.

As we have noted earlier, extrinsic evidence cannot be
used to take away something explicitly granted in a deed, although
it may be used to clarify the extent of the grant or other matters.
We find the Hitchcoek declaration useful in supporting CMWSI‘s
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argument regarding the separate treatment of the utility and non-
utility land jointly owned by the Meeker Estate and Paul Edwards,
and in explaining the reason the November 29, 1951 deed describes
property conveyed on November 26, 1951. We do not f£ind it

convincing in any other significant respect.
E' AACA oA A X .,'_.

We are convinced by the two deeds, the agreement,
A.32820, and D.46373 that the administratrices of the Estate of
Effie Meeker intended to convey the Camp Meeker property in two
parcels, one which was dedicated to public utility water service
and one which was not. We are also convinced that the
administratrices did not intend to hamstring the operation ot 'the
Camp Meeker Water System by preventing the system from: maintaining

or develpping any water souxces on the non-utility portion of the
land.

By separating the original land into a public utility and
a non-utility parcels, the Meeker Estate and the Chenoweths created

the possibility that the non-utility land ¢ould be used for non-
utility purposes. Because of the explicit non-dedication statement
in Exhibit 27, and the use of two deeds %0 execute the transaction,
we infer that the parties understood the ratemaking implications of
treating both the CMWS property and the surrounding lands as a
package. Because of the Commission’s acquisition adjustment, the
Chenoweths would not have earned a return on the part of the
purchase price in excess of rate base. D.46373 reveals that only
about one third of the purchase price was allocated to water system
lands. Because of this policy, no reasonable purchaser. would |
purchase the Meeker properties, as a package, unless the pfice was
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at or near rate base.zo On the other hand, the sellers would be

disin¢lined to sell at such a price, when segregating the
properties between utility and nen-utility land would bring a much
higher price. Segregation of the Meeker property into two parcels
nade good economic sense for both the buyer and.the seller.

The economic imperative to segregate utility and non-
utility land did not necessitate a disregard for the needs of the
Camp Meeker Water System. : y

By conveying with the public utility land “all water an
water rights...and all rights, privileges, and easements belonging
thereto...” and stating the intent of the deed ”“to convey not only
the properties particulaily described herein, but also all rights,
casements, and privileges and facilities appurtenant to said Camp
Meeker Water System...” the parties to the deed ensured that the
water company would have the same rights to develop water on the
non-utility land that it possessed when the two portions of the
land were one.

We find the outcome of the 1951 transactions almost
ideal. The Chenoweths are free to develop the non-utility land as
they see f£it, so long as they do not interfere with the easenent
and other property rights possessed by the water system. The water
- system customers are protected from the adverse effects of any non-
utility development , while the Chenoweths are protected from the

estrictions that would result if all the landsrafrectmng ,he water
system were dedicated to public utility use alone-

20 In addition, the Commission’s authority to requlate transfers
. of utility property under Section 851 would have provided a fuxther

disincentive to a prospective purchaser of CMWS properties and
surrounding lands viewed as a package. Every attempt to sever a
portion of the surrounding lands from the package would be subject
to regulatory delays and potentxal nullification.
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Although this may seem too simple an outcome f£or the many
years of litigation this case has consumed, the result flows
naturally from basic California property law. '

Our analysis of the 1951 transactions, however, is not
the end of the matter. We must also review CMWSI and Chenoweth
activities after 1951.

3. Was property ded;cated t0<pub11c utxlxty use atter 1951,
i G oxe) 0

The Commission has long recognized the inadecuacy of the
Canp Meeker water supply and has several times ordered the Canmp
Meeker Water System to make greater efforts to increase its water
supply. See, e.g., D.24567, 37 CRC 284 (1932); D.44303, 49 CPUC
729 (1950); D.60283, 57 CPUC 710 (1960); and D.92451, 4 CPUC 24 645
(1980) . We will now review the efforts of CMWSI and the Chenoweths
to increase the utility’s water supply.

A. Well sites

In 1959 or 1960, CMWSI developed several spring fed water
sources on Chenoweth land. While these springs were not in use in
1951 when the Chenoweths acquired the Camp Meeker properties, there
is evidence that they had previously been used by the water system.
(CMWSI witness William Chenoweth, TR 2: 203=~206). In D.92451 the
Commission found that ”Springs designated by the water company as
Spring A, Spring A-l, and Springs B-2 through B~8 have been
‘dedicated to public ut;l;ty service and are part of the water
system.” (D.92451, ‘Conclusion of Law 7 (1980).)2% -

In 1959 or 1960, CMWSI drilled the two Acreage Wells and
the two Dutch Blll Wells on Chenoweth land with Chenoweth

21 Springs A and A~l are apparently located on the property of a
Mr. Bacon, and not on Chenoweth land. (Exhibit 20, p. 17.) The B

Springs are located on Chenoweth land near Haunted House Wells
Nos. 1l=6. (Exhibit 15. )
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permission, after having tried and failed to develop water on Camp
Meeker Water System property. (CMWSI witness William Chenoweth,

TR 2: 194, 198-200.) These well sites are leased to CMWSI by the
Chenowetis. (TR 2: 198-199).

In D.93594 (October 6, 1981) in A.60478, the Commission
approved CMWSI’s application for authority to borrow $247,000 of
SDWBA funds. In D.86~02-006 (February 5, 1986) in A.85=10-015, the
Commission approved an additional SDWBA loan of $112,620 bringing
the total te $359,620. The SDWBA improvement program was to focus
on drilling new wells, with subsequent improvements to be made if
an adequate water supply was located. (D.93594, Orxdering Paragraph
6, Findings of Fact 13 & 14). These funds have been used to
develop new wells, new concrete storage tanks and associated
filters, chlorination facilities, and piping, and have-alreadf led
to appreciable improvements in the system. About $24,000 of SHWea
funds remain on hand, which will be used for further DES-mandated
improvements. (Exhibit 20, pp. 28-29.)

The Towexr Road Well, the Acreage Lane Well, and Haunted
House Wells Nos. 1 - 6 were built on Chenoweth land by CMWSI
between 1981 and 1983 for water system use with Department of Water
Resources Safe Drinking Watexr Bond Act funds with permission from
the Chenoweths after unsuccessful efforts to develop wells on Camp
Meeker Water System, Inc., property. [CMWSY witness Reader, TR 2:
138-139, 144-145; CMWSI witness William Chenoweth, TR 2: 197-200;
See also Exhibit 3, pages 1 and 4, and Exhibit 14). These well
sites are leased to CMWSI by the Chenoweths. (CMWSI witness
William Chenoweth, TR 2: 184-185, 201-202.)

CMWSI’s continued use of the wells on Chenoweth land is
necessary for the water system to meet its public utility
obligations, since these wells produce about half of CMWSI’s total
water supply. (Exhibit 20, pp. 18, 21.)

Evidence that the Chenoweth owners of CMWSI have been
ordered'numerous-times”to-dévelcp new water soqrcés,‘that a nunber
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of water sources have been developed by CMWSI on Chenoweth land
since 1951, that most of these water sources were developed with
SDWBA funds intended to provide water utilities with low cost
capital, and that these water sources have been used exclusively
for utility purposes, shows that CMWSI intended to use these water
sources to provide public utility service.

We have already determined that CMWSI possessed broad
easement rignts to develop water sources on land conveyed by the
November 29, 1951 deed. CMWSI thus had the right to develop water
sources similar to those it did develop on land owned by the
. Chenoweths. It appears that CMWSI may not have been fully
conscious of its easement rights, and it is clear that it did nct
consciously assert them as such. There would have been no ”well
site rentals” if it had. We find that although CMWSI may neot have
consciously exercised these easement rights, it exercised them
nonetheless.?? CMWSI’s development of wells on Chenoweth Jland was
an inadvertent but perfectly appropriate exercise of its easement
rights to develop water sources on Chenoweth land.

Since the wells resulted from an exercise of CMWSI’s
easement rights to develop water sources, and not from the
Chenoweths’ development Of any water rights they possessed as
individuals, the Chenoweths could not be said to have dedicated the
wells to public utility service. The Chenoweths, as owners of
propexty subject to easements, have only the property rights left
after exerciseldr those easements. 'Hére,_that-means.dhly‘the right

22 We note that mere misapprehension as to the existence of
easement rights does not mean that those rights do not exist.

(Iract Development Sexvices, Inc. v, Keppler, supra.)
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to the land on which the wells are based.?® without the wells,
the land is not particularly useful for public utility purposes,
and there is little reason to pursue the issue of whether the
Chenoweths intended to dedicate the land to public utility sexvice.

We note that although twelve wells on Chenoweth property
have been developed for public utility use, CMWSI’s right to
exercise its easement rights is not limited to these particular
locations. CMWSI develope& these well sites over many years, as
water system needs changed and expanded. A limitation to these
particular sites would eliminate much of the value of CMWSIL’s broad
easement rights to develop replacement wells and additional wells
as its future needs dictate. CMWSI witness John Reader testified
that there were additional potential well locations on Chenoweth
land that could be developed to replace existihg wells that become
clogged or to provide for future water system needs if there were a
financial incentive to do so (TR 2: 139). We find that CMWSI must
retain the option to take advantage of such sites if they are
required for public utility operations in the future.

B. Baumert Reservoir

Some time between 1960 and 1964, the Chenoweths
constructed the Baumert Reserveoir Dam just'upstream from CMWSI
water sources I, J & K. (Exhibit 37, Déposition of James Halsey,
p. 16-17: Exhibits 15, 22, 23, and 24.) Staff, CMPRD, and a number
of Canp Meeker residents argue that these water sources have been
dedicated to public utility use. CMWSY argues the‘contr#ry.? We
will now resolve the matter. - '

I
o

. " '/

/

23 The distinction between dedication of wells and dedication of
the land on which the wells are based is not a new one. In
response to inquiries by ALJ Wright about the prior Commission
decision finding dedication of the A and B spring.wells, CMWSI
_witness.Chenoweth stated that just the water, not the associated
“real estate, was dedicated to utility. use. (TR 2: 203-204.)

~

- 6] -




A.83-11-54 ALJ/RYB/tcg/fnh

In Application 41313 the Chenoweths recquested authority
to transfer the Camp Meeker Water System to Camp Meeker Water
System, Inec. Section VIII of that application reads as follows:

7The applicant, CHENOWETHS, INC., herein was initially
formed to permit the holding by said company of all
assets pertaining to Camp Meeker and the operation
thereof. However, zt has become necessary by reason of
needed zmprovements 1n the water system,

cnlorlnatxon equipment, and the :ul:;llment of otner
requests made by your honorable commission, that the
operatlon of the water company be conducted by a separate
and distinct corporation, the ownership of who’s stock,
however, will be and remain in the Chenoweth family.
That it will be in the public interest and will better
insure the continuity and efficiency of the water
distribution in Camp Meeker, Soncma, California.
Applicants do not believe a public hearlng will be
necessary.” (emphasis added.)

The Chenoweths’ application was granted by D.58847, which
notes that:
”Applicants state that required zmprovements.xn the water
system have necessitated its operation as a separate and

distinct enterprise, the ownership of which is to remain
in the Chenoweth family (Id., p. 2) ~

LA R

”Applicant’s attornmey, by letter dated July 22, 1959,
alleges that a prompt transfer of the water system is
imperative in view of the limited supply of water
gg;zgngly;;LJLLLgp;g, 50 that surficient investments may
be made to improve the water system.” (Id., p. 3,
emphasis added.)

A.41313 and D.58847 show that both CMWS and the Commission felt
that the utility’s water supply needed to be improved and
understood that a reservoir would be part of such an improvement
program..

D.60283, the result of a Commission investigation into
the operation of the Camp Meeker Water System, notes that:

#Exhibit number 12 shows the result of a preliminary-
survey made 1n August 1959, of a s;te for' a
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and storage pond which might be constructed on what is
sometimes referred to as Fern Creek,

Springs area. This plot shows that a dam, about 38 feet
high, if constructed at one location could impound about
27.50 acre-feet of water. i

would ke puilt is owned by 'Chenoweths, Inc.: however, the
area flooded by such a dam would flood a portion of an
acre of adjoining property. This fact and the
preliminary estimated cost of $40,000 for the dam
deferred further investigations of this souxce of
supply.” (D.60283, pp. 10=-1l, emphasis added.)

While the construction of this particular size dam at this
particular location was deferred, it is clear that CMWS had
contemplated the construction of a dam on Chenoweth land south
(uphill) of the water cémpany’s Baumert Springs water sources, for
use by the public¢ utility water company. )

 D.60283 provides other evidence relevant to the public

utility use of the Baumert Reservoir. On page 12, the Commission
states: : *

Witnesses for respondent took the position that whatever
amount may be spent by Chenoweths, Inc., on behalf of
Canp Meeker Watexr System, Inc., must be considered as
money loaned, to ke repaid out of earnings by the

utility, which will require an increase in the rates for
water service.

As its parent company, it appears that the utility may
have to depend on Chenoweths’, Inc., to assist it in the
development of an adequate water supply and the
improvement of the system. Having assumed the
obligations of a public utility, it is incumbent upon
respondent herein to recognize its responsibility and to
take whatever steps are necessary and feasible to serve
the public interest.

The Commission clearly assumed a financial relationship between
CMWSI and Chenoweth’s, Inc., and understood that Chenoweth’s, Inc.
might have to work with CMWSYI to- develop adequate water resources.

This financial relationship between CMWSI and the
Chenoweths was . again recognized by the COmmiSSiohlin D.65119.
(1963),‘which stataes that: _ - -
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#The utility has devoted all revenues obtainable from the
sale of water to meet out-of-pocket expenses and in
attempts to obtain more water. It has been aided :
substantially by the affiliated interests of its owners,
which affiliations have provided increased water supplies
through strictly non-utility funds.” (Id., 60 CPUC 6950,

at 691 (1963).)

Thus, the fact that someone other than CMWSI may have funded a
particular water source would not in itself compel the conclusion
that the source was intended for non-utility use only.

In the current proceeding, James R. Halsey, formexr
superintendent of the Camp Meeker Water System, stated in
deposition that the Baumert Dam was constructed between 1960 and
1964; that he believes it was mandated by this Commission to
provide water storage; that william Chenoweth ordered him to
”bleed” the dam each summer when the utility’s water sources began
to dry up:; that bleeding the system consisted of opening a valve
located near the base of the dam; that when the valve was opened
water would flow over the surface of the ground down Baumert Gulch;
that the water disappeared below the surface and then resurfaced
about 200 yards down the hill just above a small concrete dam
across the creek which was the upper pick‘up point for the
California Tank; that the water flowing from the reservoir fed
water company sources designated Baumert, California, Woodland, and
Fern Springs; that the Tower, Acreage, Gilson and Hampton locatiens
could also be served by water from the Baumert Reservoir, and that
if he had not been authorized to release water from the dam,
particularly during August and September, the utility would have
run out of water, since that side of the system supplied most of
the water. (Exhibit 37.).

Mr. Halsey’s testimony that water from Baumert Reservoir
feeds utility water sources is confirmed by a look at the
topographic and utility water source maps admitted in this
proceeding as Exhibits 15, 22, 23 and 24. These maps show that the

-




A.83~11~54 ALJ/RIB/teg/fnh #

Baumert Reservoir is uphill from utility water sources designated
III " IlJ‘ " and IIK "

Staff witness Bragen recommended that Baumert Gulch below
the reserveoir be found dedicated to CMWSI since it is the tributary
to utility springs I, J, K and D and possibly other utility water
sources. (Exhibit 20, page 38; TR 4: 392.) This recommendation
supports Mr. Halsey’s testinmony. '

'The testimony of Gene Koch and Jane Concofi further
confirm Mr. Halsey’s testimony regarding the use of Baumert
Reservoir for utility purposes. Gene Koch testified that water
flows down from the Baumert Reserveoir spillway to a little concrete
catchment basin feeding the water system at Baumert.Springs. (TR 6:
532~-534, 538-541.) Jane Concoff testifie§ that in early autumn in
1986 she noticed that the water level in the Baumert Reservoir was
dropping maybe a foot or two each day and that CMWSI employee Larry
Elder would be driving past her house toward the reservoir twice a
day. She deduced that Mr. Elder was going to Baumert in the
morning and opening up the spigot that goes through the dam and
then allowing water to run out and coning back in the evening and
shutting it off. By doing this, he was allowzng water to go down
and refresh I and J springs during a time when there was no
rainfall. She testified that she was told by people who lived in
the area that Mr. Elder did this every year in orcer to keep the
tanks and I and J springs operating. (TR .6: 592-593.)

There 15, on the other hand, some evidence suggesting an
absence of intent to dedicate the Baumert Resérvoir‘to-public
utility use. Staff witness Martin R. Bragen testified that leslie
Chenoweth told him the Baumert Reservoir had been built with
federal grant money as a stock pond for watéring_goats, but that
there were no longer any geoats getting water there. (TR 4: 353.)
Also, during the 1987 water shortage CMWSTI. agreed to use the rstock
pond” for ut;lxty purposes'only azter Commission staff agreed not

-
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to use that use as an indication of intent to dedicate the pond to
utility use. (Exhibit 20, pp. 16~17.)

We are not persuaded by this record that the Baumert
Reservoir was developed as a stock pond. Even if it was used as a
steck pond at some point, it is not being used to water stock now.

Nor do we believe that the 1987 agreement can overcome
the weight of the,evidence'sbowing that Baumert Reservoir has long
been used for public utility purposes.

We find that the Baumert Reservoir has been used by CMWSI
to provide public utility water service. The intention to build a
reservoir noted in D.60283, the application requesting authority to.
transfer the water.system to CMWSI; the Commission decision
approving the application: the 1959 Commission decision ordering
improvements, repairs, and new source development:; the construction
of the dam within four years of the Commission decision approving
the application stating the need for a reservoir; the topographic
maps showing the relationship between the reservoir and downstream
water company sources; the deposition statements of a man whe
operated the CMWSI system for many years; and the testimony of Gene
Koch and Jane Concoff regarding the use of water from the 3aumert
Reservoir for public utility purposes provide overwhelming evidence
of CMWSI’s use of the Baumert Reservoir. We find that CMWSI‘s
continued use of the reservoir is necessary for the utility to meet
its‘public utility obligations.

The construction of Baumert Reservoir on Chenoweth land
and its use as a public utility watexr source is consistent with
CMWSI’s easement rights to use Chenoweth lands. <Civil Code § 801,
subdivision 10 lists the right to flood land as one of the rights
that may attached to land as an easement. The Court in Segurity
Racific National Bank v. City of San Dieqo (1971) 19 CA 34 421,
428, states ”The right to flood land or to store water thereon may
be appurtenant to ownership of water, considered as real property.”
Since CMWST has all the water and water rights once possessed by

’
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the Meekers and useful for public utility watexr service, including
those rights to water on Chenoweth land, and since the right to
flood land or store water theron may be appurtenant te ownership of
water, the construction and use of the Baumert Reservoir is
consistent with its real property casement rights.

Water system easements can yield broad authority to use
land not owned by the water company, and we do not stretch CMWSI’s
easements to the limit when we £ind that they encompass both the
wells and the Baumert Reserﬁoir on Chenoweth land. In Security.
Ragific National Bank v. Cify of San Diego, supra., the Court noted
that: “In theory the physical assets of a water system could he
located wholly upon easements and rights-or-way upon land owned by
someone other than the owner of the water system.” (Id., 19 CA 3d
at 429.) -
If we found that the Chenoweths were using the Baumert
Re'servoir for other than public utility purposes, we would cenclude
that such use constituted an interference with CMWSI’s easement
rights. One of the most classic examples of an easement right is
the right to the natural flow of water over the land of another.

If the Baumert Resexrvoir were allowed to interrupt the flow of
water to CMWSI water sources, the water company would suffer
greatly. We would then order CMWSI to take action to ensure that
the owners of the land burdened by CMWSIL’s easements did not
interfere with the exercise of those easements.

"When a person interferes with the use of an easement he
deprives the easement’s owner of a valuable property right and the
owner is entitled to compensatory damages.” (Movian v. Dvkes,
supra, 181 CA 3d at 574.) While this Commission doces not awaxd
damages, and while we feel that the Chenoweths have not actually
interfered with CMWSI’s easement rights, we caution the Chenoweths

against any future interference with the easement rights held by
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4. Would use of Baumert Reservoir for non-utility
puxposes violate Water Code § 100 or -

Gene Koch and CMPRD assert in their comments that the
failure to use Bamuert Reservoir for public utility pﬁrposes would
constitute unlawful “waste” under Water Code § 100. They assert
the retention of water that just sits there is unlawful.

Water Code § 100 is to a large extent identical to
Article 10, § 2 of the California Constitution, which expresses the
state’s policy that:

”the general welfare requires that the water resources of
the state be put to beneficial use to the fullest extent
of which they are capable, and that the waste or
unreasénable use ... ¢f water be prevented. ... The right
to water ... from any natural stream or water course ...
shall be limited to such water as shall be reascnably
requxred for the beneficial use to be served, and such
right does not extend ... to the waste or unreasonable
use ... or diversion of water. ...”

Article 10, § 2 goes on to state that ”"nothing herein

...shall be construed as depriving any riparian owner of the
reasonable use of water of the stream to which the owner’s land is
riparian under reasonable methods of diversion and use. ...”

We agree that the Chenoweths have no right to waste water
by retaining it behind the Baumexrt Tam for no useful purpose.
Because we find that the Baumert Reservoir has in fact been used to
supply CMWSI with water for public utility purposes - c¢learly a
"peneficial use” within the meaning of the Constitution and the
Water Ceode ~ we 4o not f£ind any violation by'the Chenoweths of tne
state policy agzinst the waste of water.24

24 There is no evidence in the record that the Chenoweths are
u«;ng the Baumert Reservoir for any purpose other than as a public
utility water supply. If the reservoir ceased to be used for

public utility. purposes, the exlstence of ”"waste” would again be an
issue.
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S. Does our finding that CMWSX possesses casement rightg adversely
affect cChepoweth property xights without due process?

Pacific Legal Foundation contends in its comments on the
proposed decision that actions which restrict, take or regulate
property rights must be preceded by adequate due process, and that
actions that adversely affect property rights must not be taken
lightly. _

Does our finding that CMWSI possesses easement rights
adversely affect Chenoweth property without adequate due process?
The answer is clearly ne.

First, our finding represents our recognition of existing
legal rights and not the creation of new ones. In exeréising )
easement rights, the easement owner is taking nothing new from the
property owner burdened by the easement, since the burdened owner

simply had a less than complete interest in the land in the first
place. ‘

To the extent that an easement to take water requires the

development of well sites and reservoirs, and the placement of
pipes over the land of the servient estate, the uses of that estate
may be restricted. But this restriction results from the casement
owner’s exercise of rights that he possess, and not from the
derogation of rights possessed by the burdened landowner.

Second, the Chenoweths themselves are responsible for the
easements burdening their land. While the Estate of Effie M.
Meeker and Paul R. Edwards first created the easements when they
transferred the propé%ty described in the November 26, 1951 deed,
the Chenoweths re-affirmed or re-created identical easements when
they transferred CMWS to CMWSI by way of the August 7, 1959 deed
approved by the Commission in D.58847. Since they were also
- parties to the November 26, 1951 deed in which the water rights and

easements benefiting the Camp Meeker Water System land were

 expressly granted, the Chenoweths cannot argue that they puxchased
the property affected by the edsemenzs in.good?raith and for value
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without knowing of the easements. The Chenoweths cannot now
‘complain of the burden they created.
The Commission did not draft the deed language giving
CMWSI the water rights and easements it now denies possessing:
these rights werepgrented'in deeds the Chenoweths were a party to.
our recognition of these rights and their relationship to the
Chenoweth land is simply not an action adversely affecting property
rights. Furthermore, since our recognition of these rights is the
result of elproeeeding initiated in 1983 which involved two
complete sets of hearings on the subject of CMWSI and Chenoweth
property rights, we believe adequate due process has been provided.
It night be wise te underscore just what property is at
issue here. There is evidence that since 1951 12 wells have been
developed on Chenoweth land. 1In the past, ten foot square well
sites surrounding these ‘wells have been leased to the utility by
the Chenoweths. Thus, the 12 well sites cover a total of’ roughly
1200 square feet ¢of land. An acre of land equals 43,560 square
feet.. Dividing 1;200 by-43,560; we f£ind that the well sites cover
about 2.8%, or 1/36th of an acre of land. The extent of the land
inundated by the Baumert Reservoir is unclear on this record. The
reservoir contains-an_estimated 2 to 3.5 acre feet of water.
(Exhibit 20, p. 19, fn. 19.) Assuming that the reservoir is at
least one foot deep, the reservoir covers at most 3.5 acres.
Rounding down the 1/36 of an acre covered by the well sites, we
find that the land directly burdened by CMWSI’s exercise of its
easement rights totals roughly 3.5 acres. Since according to the
November 29, 1951 deed the Chenoweths own approximately 800 acres
of land, we find that CMWSI water sources.oceupg;3-5/800ths; or

]
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roughly .4% of the total.®> fThe amount of Chenoweth land directly

used by CMWSI for public uvtility purposesvpursuant to its easement
rights is simply not very great.

VIII. Futuxe Watex Resouxces

The record shows that the utility’s wells, tegether with
surface sources, still do not supply adequate quantities of water
to the system. Staff concedes that CMWSI cannot develop.an
adequate and dependable water supply using wells and springs alorne.
The amount of water available, even if all the additional water
resources in the vicinity of Camp Meeker were tapped, would not be
sufficient to supply the present customers. (Exhibit 20, p. 21.)
But there are still areas where new wells might be developed.

Sonoma County’s consulting engineeé, Phrillip Harris of
Harris Consultants, Inc., found three aréas.where wells might
produce additional water. Harris estimated that 6 to 10 wells
night produce a total of 10 to 15 additional gallons per minute,.
including all likely areas for drilling. Harris believes, however,
that even if this much additional water were available in the dry
season, and even if the distribution system were repaired so that
water losses were minimized, there would still be dry year
shortages and outages. unless another source of supply is found.  In
the short term, these additional wells would be the only way to

25 CMWSI witness William Chenoweth testified that the Chenoweths
owned ”in excess of 500 acres.” (TR 2: 187.) His brother, Leslie
Chenoweth, testified that the 800 acres referred to in the deed was
incorrect, that he believed the Meekers had sold some property just
prior to the 1951 transaction. (TR 2: 221.) Frances Gallegos
testified that in 1983 the Chenoweths received permission from the
County Board of Supervisors to subdivide 550 acres of the
watershed. (TR 1: 77.) If the Chenoweths owned only 550 instead
0f 800 acres, the land burdened by CMWSI’s exercise of its easement
.rights would still only cover .6% of the total.

>..-,

-7 -
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quickly increase the water supply other than by trucking it in.
Two of the three areas estimated to be good sources for additional
wells are on property claimed by the Chenoweths. (Exhibit 20,

pp- 21-22.) ‘

Staff believes that the Chenoweths’ ownership of two of
the three areas of potential well development is a significant
impediment to a quick increase in the water supply (Exhibit 20,
p. 22). We disagree. We believe CMWSI’s easement rights are

sufficient to ensure its ability to develap wells in these

areas ..2 6

Even the development of new wells may not be sufficient
€0 bring adequate water supplies on. line for CMWSI. Staff helieves
that stored surface water may offer a solution. Staff cites a 1959
study that estimates that about 22 acre-feet of water would ke
required to make up the annual shortfall in well and spring
production. That quantity of water could supply the average needs
of the systenm for 1—1/2-months‘without additional water sources.

26 William, Ann, and Jewel Chenoweth own CMWSI. William, Ann, .
Jewel, and Joan Chenoweth, and Pat Chenoweth Aho, own the Chenoweth
lands. (Exhibit 20, pp. 10, 13-14; TR 2= 181: ‘I.‘R4 352.) lester
Chenowetl, a former owner of both CMWSI and the Chenoweth lands,
died in 1987.

We cannot ignorxe the fact that the partial overlap in the
ownership of CMWSI and the Chenoweth lands creates the potential
for a conflict of economic interest. We know that lease payments
for well sites on Chencweth land might be morxe attractive than the
potential return from the inclusion of well site and reservoixr
lmprovement costs in CMWSI’s rate base. And we recognize that the
Chenoweths’ desire to develop the non-utility land could lead CMWSI
to assert its easement rights less r;qorously than it might if
there were no ownership overlap. While we will at present assume
that CMWSI’s interpretation of its easement rights results from a
good faith misunderstanding and not from any conflict of interes
we caution CMWSI not to underestimate our ability to regulate all
those who actually control the utility. (See, e.g., Westgqate-~
califexnia corporation

(1971) D.78399, 72 CPUC 263 XKey System.
Ixansit Lines (1953) 52 CPUC 589.)

- 72 -
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It could also supplement well and spring production during dry
periods for three months or more. (Exhibit 20, p. 23.)

Harris estimates that the hauling of water during an
extraordinary dry period might bhe a feasible alternative to a
reservoir, provided: (1) that the system’s mains and services and
all customer pipelines were replaced to minimize leakage; (2) that
new, larger storage tanks are installed; and (3) that new, larger
mains are employved to transfer water from tank to tank. Water
hauling would not be a feasible alternative without a complete
overhaul of the distribution and storage system.

We believe, that the development of a reserveoir larger
than the present Baumert Reservoir may be necessary at some point
to ensure the utility with an adequate water supply. Obviously,
there is no room on CMWSI’s rougbly 14 acres for a very large
reservolir, so such a reservoir would have to be constructed on
other lands. DHS believes that one or more small reservoirs may
have to be developed on watershed lands €0 resolve the water source
shortage. (TR 5: 468=469.) Former CMWSI superintendent Halsey
stated in his deposition that there are good reservoir sites on
Chenoweth land. When asked what he would do if he were in charge
of the water system, Halsey replied that he would put another dam
below the present one, and perhaps alse dam a valley in an area
known as Five Springs. (Exhibit 37, p. 35.) CMPRD witness Ellis
also. testified that there were a number of potential reservoir.
sites in the Camp Meeker area. (TR 7: 605~622; Exhibit 38.)

The development of a new reservoir on Chenoweth land
would be consistent with CMWSI’s easement rights since it is
something the Meekers could have done when they owned both parcels
of land, and since the flooding of land is one water related right
that may conveyed as an easement (Civil Code § 801, subdivision
10.) The flooding of Chenoweth land by a reservoir constructed on
CMWSI land would also be consistent with the ut_:i.lity’s- easenent
rights. (Security Pacific National Bamk v, City of San Diege (197)
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+

19 CA 3d 421, 428.) Since no such reservoir is currently in the
works, we need say nothing further on this subject at this time.

IX. Ratemaking Implicati

Due to Recommendation 7I” the Commission in D.84=-09-093
did not adopt as part of CMWSI’s operating expenses any amount for
"Well Site Rental.” (Id., p. 7.)

Since an easement holder need not compensate the owner of
the property burdened by the easement for his or her exercise of
easement rights, CMWSI need not compensate the Chenoweths for
future well site use. This is net a ”“taking” of the Chenoweths”

property, bhut merely an acceptance of the fact that an easement
' owner has property rights tco. Any recompense f£or the ¢reation of
the easements should have been taken into account when the
casements were created. If we ordered CMWSI to pay the Cheneoweths
for the reasonable exercise of its easement rights, we would in
fact be depriving CMWSI of its own non-possessory property rights.
This might well constitute an unlawful “taking” of private
property. This we decline to do.

Although we find that the Chenoweths are entitled to ne
compensation for the burden imposed by CMWSI’s exercise of its
ecasement »ights, we note that CMWSI itself, or the Chenoweths as
the parent of CMWSI,27 mxght be entitled to compensation for any
well or reservoir construction and mazntenance costs not funded by
the SDWBA loan or federal grant moneyv. We lack.evrdence in this
record from which we could determine the cost of any compensable
well or reservoir construction and or maintenance costs. We would,

27 In D.60283 the Commission noted Chenoweths Inc.’s contention.
that any money spent by Chenoweths, Inc. on behalf of CMWSI must be
considered a loan to be repaid by the utility. We have no

objection to this, providing we are convinced the expenditures were
both legitimate and prudent.
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however, consider providing some form of rate relief if CMWSI could
quantify its own expenditures after exclusion of any improvements
funded by the SDWBA. This approach is consistent with staff’s
recommendation that:

#...the Commission find that a reasonable cost

for the construction and improvements of

Baumert reservoir, and the costs of spr;ng or

well improvements not already included in

CMWSI’s rate base, .o, MAY be included in rate

base subject to Commission approval-

(Exhibit 20, p. 38-39.)

Staff does not quantify its recommendation. We do not know what
the costs of construction and improvement of Baumert reserveoir
wexe, or what the ¢osts of spring or well improvements were, oOr
when they were incurred. We do know that at least eight of the
twelve wells developed by CMWSI on Chenoweth lands were financed by
SDWBA funds, and that the CQmmlsszon.declszcn approving CMWSI‘s
application £or the SDWBA loan ordered that any improvements
financed with SDWBA funds be permanently excluded from rate base.
(D.93594, 6 CPUC 24 768 (1981).)

Before including in rate base the original cost of any
well site or reservoir improvements not made with SDWBA funds,
however, we must Know the precise extent of those improvements.

We will authorize CMWSI to seek rate base treatment of
these improvements in either an application or in its next general
rate case. .CMWSY bears the burden of proving both the extent and
- the cost of such improvements. We will allow staff and‘interesqed
parties to participate in any proceeding in which such rate base
additions are requested.

Although we have discussed the future water sources
available to CMWSI, we have not discussed the cost of such
improvements, since that was not the focus of this proceeding.
Wnere could the funds come from? ' |

We encourage CMWSI to discuss the possibility of
additional SDWBA loans in connection with any significant water
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system improvements. We realize that additional SDWBA loans will
result in additional surcharges. In the past, the Commission has
found that Camp Meeker residents are willing to pay more for water
utility service if there is some indication the service quality
will improve. (D.60283, p. 9.) The testimony of Sonoma County
Supervisoxr Ernie Carpenter confirms that this is still the case
today. (TR 1: S54-55.) ' ‘

Staff mentions another potential source of publie
funding, i.e., Sonoma County’s purchase of the system. Such a
purchase would eliminate our jurisdiction over CMWSI. Staff
asserts:

’Although Sonoma County has been considering

purchase of CMWSI, improvements to the systenm

are not expected to occur in the near future

unless property matters are settled. Sonoma

County cannot take over the system and make

improvements until title is clear, and the

Chenoweths do not want improvements made on

what they claim as their land under present

conditions. A final resolution is needed to

allow the water system to be improved.”

These conclusions overstate the County’s problems and
understate its powers in two critical respects. First, Sonoma
County has the power of eminent domain; and it may at any time
condemn CMWSI, and any Chenoweth properties it believes it
regquires, for a publicly owned and operated water district. The
County’s condemnation rights remain the same regardless of who owns
the land. Second, the County is free to take over and improve this
system irrespective of the Commission’s consideration of ratemaking
or property ownership issues in this proceeding. Such a takeover
would make available to the system additional funds, through the
sale of bonds and through the assessment of new property taxes and
connection fees, for the major improvements needed by the system.

In any event, Sonoma County is not a party to this
proceeding, and we have no concrete evidence in this record
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concerning the County’s take over intentions. Until the County
takes positive action to indicate what its intentions are, the
Commission must act as if the system will continue under private
ownership and under its regulation.

X. Exotection of Surxounding Xands

The Commission indicated in D.85-02-045, its order
granting limited rehearing, that its main goal on rehearing was to
approve a mechanism or plan to protect the water resources on the
adjoining property for the continuing or eventual use of the water
company.

We believe that the CMWSI easement rights described in
this decision already provide CMWSI with the power to protect water
sources on the surrounding land. Civil Code § 809 gives the owner .
of property benefited by an easement the authority to maintain an
action for the enforcement of the easement rights.

There are several other factors that further militate
against development of the surrounding lands to the detriment of
the water resources thereon.' First, the Commission imposed a
moratorium on new service connections in D.60283, dated June 20,
1960, in C.6390. That restriction is still in effect. 1In this
proceeding, CMWSI sought the removal of that restriction. The
Commission denied the request in D.84-09-093.

Second, inadequate water supplies afflict CMWSI,

particularly in dry periods. In 1986 and 1587, substantial water
‘hauling was needed to continue service to existing customers.
Water hauling has been accompanied by rate surcharges to defray the
cost of water hauling. (See D.87-06=-059, D.87-07-094, and
D.87-10-087 in A.87-04=062.) These conditions tend to discourage
development of the surrounding lands.

Third, the County of Sonoma requlates development of the
surrounding lands through its building permit process. We assume .
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that an applicant for a building permit must be able to demenstrate
to the County that it has a water supply. Without a comnection to
CMWSI, a water supply'wmll be difficult to demonstrate in this
water poor area.
| Fourth, DHS acts as a watchdog for the watershed Aands.
It has arrangements with the Sonoma County Planning chmass,on to
be advised of any application that might affect the quality 'and
quantity of water supplies in the Camp Meeker area. It interjects
itself and advocates its public health concerns in different types
of matters affecting water supplies and water quality. It
participates in Commission hearings, Coastal Commission matters,
county planning mattexrs, and proposed subdivisions. Proposed
subdivisions in watershed areas are of particular concern to DHS.
The Sonoma County Planning CQnm;ssmon submits to PHS for its review
and comment any proposed action requiring Planning Comm;551on
approval. (Tr. €z 580.) .
The concern of staff, DHS, and others for the protection
of the watershed is genuine, however, and there is evidence that
suggests that the Chenoweths seriously contemplate development of
the watershed lands-28 . We will order CMWSI to exercise its
easement rights to develop potential water sources on Chenoweth
land and to prevent the Chenoweths from taking any action that

could impair CMWSI‘s ability to meet 1ts.pub11c utllity
obligatzon«

28 In A.83~11-54, CMWSI earmestly sought release from the new
connection moratorzum imposed by D.60283 and subsequent Commission
decisions, arguing that the water supply additions developed with
SDWBA funds made it peossible for the utility to serve new
customers. See also, TR 1l: 49-51, 53-54, (Testimony of Sonoma
County Supervisor Ernie Carpenter); TR 1: 77 (Testimony of Frances
Gallegos); TR 1l: 88-92 (Testimony of Dina Angress) y TR 1z 93=100

(Testinony of Joan Getchell), TR 2= 187-189 (Testlmony o: W;l_xam
Chenoweth), and Exhlblt 20, p- 39) .

- 78 =
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Because it is conceivable, although unlikely, that a
future purchaser of all or a portion of Chenoweth land might claim
to have acquired that land without notice of the easements
burdening the land, CMWSI and the Commission should take steps to
avoid this occurence. The Water Utilities Branch of the
Commission’s Advisory and Compliance Division, with the assistance
of the Legal Division, should be ordered to send copies of this
decision teo all title insurance companies in the vicinity of Camp
Meeker and Santa Rosa, and to take all other steps necessary to
insure that any purchaser of Chenoweth land burdened by CMWSI
easements has actual notice of the easement rights burdening theix
land and is unable to assert status as a bona fide purchaser of the
land without notice of the easements.

In addition, CMWSI should be recuired to record a notice
of intent to preserve its easements, pursuant to Civil Code §
887.060. This notice will preclude efforts to ¢laim CMWSI has
abandeoned its easement rights. This notice should be renewed
periodically in accordance with Section 887.060. We will ordexr
CMWSI to record such notice after consultation with the Water
Utilities Branch of the Commission’s Advisory and Compliance
Division and the Commission’s Legal Division regarding the proper
language of the notice.

On April 11, 1989, the Chenoweths filed an Application to
Appropriate Water by Permit (No. 29463) with the Division of Water
Rights of the State Water Resources Control Board (SWRCB), seeking
a determination of their right <o appropiiate and store water in
the Baumert Reservoir. If those rights are denied, then the
Baumert Reservoir will not be available to support additional
development. If those rights were granted, however, contrary %o
our own assessment of the CMWSI and Chenoweth property rights, then
CMWSL’s water supply would be in serious trouble until the conflict
with our sister agency was resolved. For this reason, we will.
_order our staff to oppose the Chenoweth’s request.in A.29463.
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We helieve that the casement rights possessed by CMWSI,
the restriction on new service connections imposed by D.60283,
modified by D.62831 (to permit CMWSI to serve five new customers),
and reiterated in D.65119, D.92451, D.84-09-093, and D.35=02-045;
and the current level of regulation by the Commission, by DHES, by
SWRCB, and by the County are sufficient to protect the watershed
from degradation by development. As we learn of specific threats
to CMWSI’s water resources, we will take appropriate action.
Pindj ¢ pact

1. In 1932 the Commission and its staff distinquished for
ratemaking purposes between public utility properties of CMWS and
the private realty holdings of its owners. The Commission staff
designated 21 parcels and lots, totaling 15.75 acres, as the real
properties of CMWS for ratemaking purposes. These parcels and lots
contained springs, diversions, or tanks used to provide utility
sexvice or were held for future use. .

2. In 1935 the Tax Collector listed the same 21 parcels and
lots as the properties of CMWS for ad valorem tax purpeses.

3. In 1941 the appraiser for the Estate of Effie M. Meeker,
one of the owners of CMWS, distinguished between property of CMWS
and other real property in valuing the estate’s assets. The list
of properties associated by the appraiser with CMWS is virtually
identical to the Tax Collector’s list.

4. Before 1951 the Commission, its staff, the Meekers, the
estate appraiser, and the property tax collector recognized that
the real properties of the Meeker family were segregated, for tax
and ratemaking purposes, between the property of CMWS and the
private realty holdings of the owners of CMWS.

5. . In the years before 1951, the'surrounding lands were
inproved by diversion facilities at the ”B” springs. These springs
were subsequently redeveloped by CMWSI and found by the Commissien

to be dedicated to public utlllty water service in D.92451,
4 CPUC 2d 645 (1980) .
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6. The surrounding lands were never in rate base in the
years before 1951. ' .

7. In 1951 the administratrices of the Effie M. Meeker
estate agreed to sell and the Chenoweths agreed to buy: (a) all
the real property of the estate (about 800 acres):; and, (b) CMVS
and all other real and personal property appurtenant to and used _
for CMWS . The agreement contains a nondedication statement as to
all .Camp Meeker area property, except the 14 acres, more or less,
of CQMWS. ‘

8. Exhibit 27 is a duplicate original carbon ¢opy of the
1951 sales agreement between the Chenoweths and the
adnministratrices regarding the sale of the CMWS real properties and
other real properties of the Effie M. Meeker estate.

9. The intent of the parties to the 1951 sales agreement was
to transfer the CMWS properties and associated rights, easements
and privileges with Commiscion approval in one transaction and to
transfer the surrounding lands- in another. ‘

10. A.32820 states: ”it is the belie® of the petitioning
sellers herein that the interest of said Water System will be best
served by tﬁe transfer thereof to the petitioning buyers herein who
are also acquiring all of the xemaining real property owned by said
Estate of Effie M. Meeker, deceased, and the said Paul R. Edwards
in common.” (Exhibit 25, Appendix item A-8.) If the sellers had
intended to eliminate any association betwren the utility and non-
utility properties, there would have been no benefit to the water
company from the buyers’ joint ownership of these properties.

11. In 1951 the Commission approved the sale of the CMWS
properties to the Chenoweths. In its decisioen the Commission
stated that the purchase price of $24,830.28 was allocated between

the water system lands ($8,500) and the “nonoperative lands” (about
$16,300).

12. The proposed deed attached tonA-BZBQO-is.identical to- the
deed dated November 26, 1951, by which the CMWS properties were
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conveyed to the Chenoweths. The properties transferred by this
deed are the same properties identified by the estate’s appraiser
as CMWS properties.

13. By a separate deed dated November 29, 1951, the
surrounding land was conveyed to the Chenoweths. General
references to CMWS real properties are included in an omnibus
clause at the end of this deed as a precautionary measure to ensure
that any CMWS lands that were not-specirically-described in the
November 26, 1951 deed would be conveyed by the November 29, 1951
deed. No such overlocked properties have been identified on this
record. '

14. In 1959, the Chenoweths obtained Commission authority teo
transfer the Camp Meeker Water System to the Canp Meeker Water'
System, Incorporated, having stated in the application for
authority that ~it has become necessary by reason of needed
improvements in the water system, and in particular, the
construction of a reservoir and dam...that the operation of the
' water company be conducted by a separate and distinct corporation.”
(Exhibit 25, Appendix A-15, pp. 3~4; Appendix A-16.)

15. The August 7, 1959 deed transferring the water system
from the Chenoweths and Chenoweths, Inc. to CMWSI is identical to
the November 26, 1951 deed transferring the Camp Meeker Water
System to the Chenoweths, except fLor grantors and grantees.
(Exnibit 25, Appendix A=10 and Appendix A-17.) '

6. A Marxrch 3, 1982 deed recorded by the Chenoweths purports
to 7corxect, confirm and clarify” the land described in the
August 7, 1959 deed which transferred the water system to CMWSI.
(Exhibit 25, Appendix A-21.) This deed omits any reference to
water rights, easements, and privileges appurtenant to the Camp
Meeker Water System and useful for its operation as a public
utility. This deed could be viewed either as a simple corxrection
of an earlier deed’s description of land poundaries or as a
substantive revision of the property transferred by that earliex
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. deed which purports to rescind the transfer of property rights

., associated with and useful for utility operations. No authority
for a transfer of such useful property rights was obtained from the
Commission. v

17. CMWSI is owned by William, Ann and Jewel Chenoweth; the
Chenoweth land is owned by William, Ann, Jewel, and Joan Chenoweth,
and Pat Chenoweth Aho. |

18. The Meeker family operators of CMWS enjoyed broad rights
to explore for and take water from the non-utility portion of their
property. These included the right 1) to take all water flowing
over or located under the land: 2) to enter upon the land o
explore for, develop, and maintain water sources thereon; 3) %o
construct dams and resexrvoirs on the land for water storage and
supply purposes; 4) to enter upon the land to maintain such dams
and reservoirs: 5) to insist that no one interfered with any of
these rights; 6) to construct and maintain pipelines and rights of
way necessary for the taking of water from the land: 7) teo drill
wells and develop springs necessary to supply water from the land;
8) to expand their use of the land as necessary to replace
deteriorating oxr obsolescent water sources and to develop new
sources of water to meet the growing needs of an increased customer
base; 9) and to do anything else necessary to utilize the non-
utility portion of their land for public utility water service
purposes. - _

}9. CMWS;)has\ch:onic water supply shortages, and has heen
ordered by numerous Commission decisions to increase its water
supply. See, e.g., D.24567, 37 CRC 284 (1932); D.44303, 49 CPUC 729
(1950) 5 D.60283, 57 CPUC 710 (196d): and D.92451, 4 CPUC 645
(1980).) '

20. A Commission decision issued on June 13, 1950, just three
months prior the date the Estate of Effie M. Meeker and Paul R.
Edwards reached .an agreement to transfer the water system to the

Chenoweths, notes that ”the company [CMWS] has the cbligation of
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developing additional water supply to provide adequate water
service to the present customers and the anticipated further growth
of the system.” (D.44303, 49 CPUC 729, 732 (1950) .)

21. A 1959 Commission investigation notes that CMWSI may have
to rely on its parent, Chenoweths, Inc., for assistance in
developing necessary water supplies. (D.60283.)

22. CMWSI has been ”aided substantially by the affiliated
interests of its owners, which affiliations have provided increased
water supplies through str;ctly nonutility funds.” (D.65119, (1963)
60 CPUC 690, 691.)

23. In 1959 and/oxr 1960, CMWSI drilled four producing wells
on Chenoweth land with Chenoweth pexmission. These wells have been
used exclusively for public utility water system purposes.

24. In 1981, CMWSI sought and obtained Commission authority
to obtain a Safe Drinking Water Bond Act loan for a proegram
designed to increase its water supply and its water storage
capd&ity, The program was intended to focus first on drilling
wells to increase system supply, and then to make other
improvements if adequate new water supplies were developed.
(D.93594.)

25. Between 1981 and 1983, CMWSI drilled at least eight wells
with SDWBA funds on Chenoweth land with Chenoweth permission after
it unsuccessfully tried to develop new wells on CMWSI land. These
wells have been exclusively used’fdr_public'utility water system
purposes. ' '

26. The wells on Chenoweth land provide about half the
utility’s total water supply.

27. CMWSI’s continued use of the wells on Chenoweth land is
necessary'for the water system to meet its public utility

obligations, since these wells produce about half of CMWSI’s total
water supply -
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28. In 1987, DHS and CMWSI agreed that remaining SDWBA funds
should be used to develop additional horizontal wells on Chenoweth
or CMWSI land. -

29. CMWSI may need to develop additional wells c¢r spring
sources on Chenoweth land in order to replace existing wells if
they deteriorate or to meet the needs of present and future
customers.

30. CMWSI witness John B. Reader testified that other well
sites are available on Chenoweth land if the existing utility wells
become clogged or if future utility needs so require.

31. A 1959 investigation into the operation of the Camp
Meeker Water System refers to a preliminary survey made by the
water company for a retaining dam and storage pond to be
constructed on Chenoweth land south (uphill) of Baumert Springs.
The pond was designed to contain 27.50 acre feet of water. Because
the estimated cost of the dam was high, and because the reservoir
would have flooded part of an acre of nen-Chenoweth land, future
investigation of this particular project was deferred. ) .
(D.60283 (1960) 57 CPUC 710.)

32. A dam was constructed south of Baumert Springs sometime
between 1960 and 1964. The dam is in roughly the same location as
the dam mentioned in the 1959 Commission investigation, but is
considerably smaller. The reservoir contained by the dam holds
between 2 and 3.5 acre feet of water. '

33. Staff witness Bragen testified that Leslie Chenoweth
informed him that the Baumert Reservoir was constructed with
federal grant money as a stock pond for watering goafs, but that
there were no longer any goats getting water there.

34. No witness in this proceeding reports seeing goats near
the Baumert Reservoir. '

35. The Baumert Reservoir is filled by'water flowing over
Chenoweth land which would otherwise flow downhill to water souxces
on CMWSI land. ' S




A.83-11-54 ALJ/RIB/tcg/fnh %

36. James R. Halsey, former superintendent of the Camp Meeker
Water System, stated in deposition that the Baumert Dam was
constructed between 1960 and 1964; that he believes it was mandated
by this Commission to provide water storage:; that William Chenoweth
ordered him to “bleed” the dam each summexr when the utility’s water
sources began to dry up:; that bleeding the system consisted of
opening a valve located near the base of the dam; that when the
valve was opened water would flow over the surface of the ground
down Baumert Gulch; that the water disappeared below the surface
and the resurfaced about 200 yards down the hill just above a small
concrete dam across the creek which was the upper pick up point for
the California Tank; that the water flowing from the reservoir fed
water company sources designated Baumert, California, Woodland, and
Fern Springs; that the Tower, Acreage, Gilson and Hampton locations
could also be served by water from the Baumert Reservoir, and that
if he had neot been‘authorized’tovrelease water from the dan,
particularly during August and September, the utility would have
run out of water, since that side of the system supplied most of
the water. (Exhibit 37.)

37. Mr. Halsey’s testimony that water from Baumert Reservoir
feeds utility water sources is confirmed by a look at the utility
water source and topographic maps admitted in this proceeding as
Exhibits 15, 22, 23 and 24. These maps show that the Baumext
Reservoir is uphill from utility water sources designated 7I,” 7J,”
and” “K.”

38. Mr. Halsey’s testimony is further confirmed by the
testimony of Ms. Concoff and Mr. Koch that the Baumert Reservo;r
was used to supply water to CMWSI.

39. CMWSI insisted during the 1987 water shortage that it
would use the ”stock pond” for utility purposes only if Commission
‘stafs agreed not to use that use as an indication of intent to
dedicate the pond to utxl;ty use..
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40. The Baumert Reservoir has been used by CMWSI for public
utility water service. :

41. CMWSI’ continued use of the Baumert Reservoir for public
utility purposes is necessary to enable the water system to meet
its public utility obligations.

42. Use of the Baumert Reservoir for other than public
utility purposes weuld hamper CMWSI’s ability to meet its public
utility obl;gatxona- ' o

43. CMWSI may need to develop additional reservoirs on
Chenoweth land in order to meet its public utility cbligatiems.

44. Former CMWSI Superintendent Halsey stated in his
deposition that there are other promising reservoir sites on
Chenoweth land; specifically, south of the current Baumert Dam, and
in a valley at ”Five Springs.” -

45. The current CMWSI well sites and the Baumert Reservoir
occupy a total area of approximately 3.5 acres on Chenoweth lands.
Chenoweths. own between 550 and 800 acres of land. Assuming
Chenowethe own 550. acres, CMWSI water sources cover .6% of the
total. If 800 acres are owned, the water sources occupy .4% of the
total. ' :

46. The current level of regulation by the Commission, by
DHS, by SWRCB, and by the County is sufficient to protect the
watershed from degradation by development.

47. It is premature to determine the costs associated with
the construction and maintenance of the Acreage and Duteh Bill
Creek well sites and the Baumert Reservoir. It is also premature
to determine how those improvements were funded, and whether any of
these improvements are already included in CMWSI‘s rate base.

48. The ALY received the appendix to Exhibit 25 into the
record, although the exhibit itself was excluded.
conclusions of Law

1. The appendix to Exhibit 25 is evidence of record in this
proceeding, althougb the exhibit itself was excluded.
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2. An easement is a property interest in the land of another
which entitles the owner of the easement to use the other’s land or
prevent the other from using that land.

' 3. One cannot possess an easement over one’s own land; Qivil
Code § 805 states that an easement cannot be held by the owner of
the land burdened by the easement.

4. An easement is an interest in the land of another, but
not an estate in land. It is a right to use land, but not to clainm
the land as one’s own. _

5. Easements are a type of “real property.” (Civil Cede
§ 658 (3).)

6. The type of burden that may be attached t¢ other land as
an appurtenance and characterized as an easement include 1) The
right-of-way; 2) The right of taking water from land: 3) the right
of ‘transacting business upon land; 4) The right of receiving wagter
Ixom land: 5) The right of flooding land: 6) The right of having.
mmwwsmmw. (Civil
Code § 801.) o . ,

7. Things are ”appurtenant” to land when they are used with
the land for its'benerit, as in the case of a way or watercourse
from or across the land of another. (Civil Code § 662.)

8. Easements may be either “appurtenant” or ”in gross.”
Appurtenant easements are ”attached to land” and are transferred
along with the property they benefit, whether or not they are
mentioned in the deed itself. (Civil Code §§ 662, 801, 1084, and
1104.) Easements ”"in gross” are personal rights which attach only
to their owner. If it is unclear whethber an easement is in gross
or appurtenant, it will be assumed to be appurtenant.

9. When the word ”"appurtenant” is used to modify the word
7easement,” it does not mean that the easement is physically
attached to or located on the easement owner’s land, but rathexr
that it is legally attached o that land.. All appurtenant '
easements.burden one ‘parcel of land for- the benetlt of ‘another
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parcel of land. The property benefited by the easement is called
the “dominant tenement;” the property burdened by the easement is
‘called the “servient tenement.” (Civil Code §§5 662, 801, 803 and
805.) | <

10. The right to an easement burdening a property is
independent of the dedicated or non-dedicated status of that
property. ' _

11. An easement does not restrict land use completely, but

merely prevents the owner of the land burdened by the easement from '

acting in a manner inconsistent with the easement.

12. Misapprehension as to the existence of easement rights
does not mean those rights do not exist. '

13. In exercising easement rights, the easement owner is
taking nothing new from the owner whose'property is burdened by the
easement, since that owner simply had a less than complete interest
in the land in the first place.

14. When the Meekers owned both the portion of their properxty

conveyed by the November 26, 1951 deed and the portion conveyed by
the November 29, 1951 deed they had the right to use one portion
for the benefit of the othexr. Although they did not need and could
not legally have possessed‘an.easementito-use the non~utility
portion for the benefit of the Camp Meeker Water System portion,
they did possess “quasi-easement” rights to do.so.. These rights
included the right 1) to take all water flowing over or located
under the land; 2) to enter upon the watershed land to explore for,
develop, and maintain water sources tnereon, 3) to construct dans
and reservoirs on the land for water storage and supply purposes:
4) to enter upon the land to maintain such dams and reservoirs;
5) to construct and maintain pipelines and rights of way necessary
for the taking of water from the watershed lands: 6) to drill wells
and develop sSprings necessary to supply water from the those lands;
7) to expand their use of those lands,as recessary to. replace

deteriorating or obsolete water. sources and €2 develop new sources
i .
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of water to meet the growing needs of an increased customer base:
8) to insist that no. one interfere with any of these rights: 9) to
rely on the maintenance of the non-utility. property in a2 manner
that would not adversely affect the utility’s water. supply
operations; and 10) to 4o anything else necessary to utilize the
watershed for public utility water service purposes.

15. The rights set forth in Conclusion of Law 14 benefited
the property of the Camp Meekex Water “ystem and burdened the
property of another -~ the remaining land-keld by the Meeker Estate.
These rights are among the water r;gnts, rmghts, easements, and
privileges appurtenant to the water system land which were
transferred along with that land oy*the November 26, 1951 deed.

16. The rights set forth in ConcluSLon of Law 14 and referred
to infConc usion of Law 15 were engoyed by the owners of the Camp-
Meeker Water System in their operation of the water system, and
were dedicated to public utility serv;oe.

’ 17. .The language of a deed constxtutes the best evidence of
the meaning of the deed. While extrmns;o evidence may be used to
clarify the meaning of ambiguous. language in a deed it may not be
used to negate the grant ot property in a deed or to impart to the
deed 2 meaning to which it is not reasonably susceptible.

18. The language of the November 26, 1951 deed is not
ambiguous and clearly conveys rights, easements and privileges in
addition to specxrlc parcels of land.

19. The “water, water rights, rights, easements, and
privileges appurtenant o the Camp Meeker Water Sys tem” which were
conveyed by the August 26, 1951 deed may all be character;zed as
reasementcs” under Civil Code § 801.

20. Because one cannot possess an easement over one’s own
land, the grant of easements in the November 26, 1951 deed oust

have conveyed the right to use lands other then’those conVeyed in
the - deed. o -
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21. The Commission should reject an interpretation of
easement rights which would restrict the utility’s right to develop
new sources of water on the land it formerly had access to through
joint ownership, place such development at the mercy of the new
owners of such land, and otherwise hamper the ability of CMWSI to
carry out its public utility oblig&tions. Such an interpretation
would be contrary to the expansive language in the deed, contrary
to the Commission’s-expressed concerns regarding the utility’s need
to develop water sources for existing and future customers, and
contrary te the public interest.

22. The Commission should determine the extent of the
easement rights granted by the August 26, 1951 deed in light of the
deed language granting the easements, the easements’ relationship
to the land they benefit, the easements’ underlying public utility

- purpese, the maxim that easements are to be interpreted in favor of
the grantee, and the principle that easements by grant should be
assumed to take future needs into account.

23. The November 26, 1951 deed conveyed to the Chenoweths the
rights possessed by the Estate of Effie M. Meeker and Paul R.
Edwards to use the non-utility portion of their land for the
benefit of the water system. When the transagtion occurred, the

| "quasi-easement” rights possessed by the Meekers ripened into full
easement rights in the hands of the Chenoweths. These easement
rights were just as extensive as the quasi-easement rights
possessed by the Estate of Effie M. Meeker and Paul R. Edwards.

' 24. Property rights can be “enjoyed” even if they are not
immediately exercised. The fact that CMWSI did not actually drill
weils on Chenoweth land until 1959 does not mean it did not enjoy
the right to do so earlier. Property rights are like money in the
pank, enjoyable and useful even if not immediately spent.

- 25. The August 7, 1959 deed conveying the Camp Meeker Water
System from the Chenoweths and Chenoweths’ Inc., to the Camp Meeker

Water System, Incorporated (CMWSI) was identical to the August 26,
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1951 Qeed except for grantors and qrantees,‘and conveyed the same
property as was conveyed by the August 26, 1951 deed. CMWSI,
therefore, possesses the same easement rights as did the
Chenoweths. ' :

26. The September, 1951 agreement between,the Estate of
Effie M. Meeker and Paul R. Edwards and the Chenoweths is v
consistent with the our concluszon that the parties to the 1951
transactions intended to convey 1) one parcel of non-utility real
estate and 2) one parcel of utility real estate together with all
rights and easements appurtenant to that real estate.

 27.. The Commission’s approval of the transfer of The Camp
Meeker Water System from the Estate of Effie’'M. Meeker and Paul R.
Edwards to the Chenoweths was based on the Commission’s review of a
draft deed identical to the November 26, 1951 deed and is
consistent with our interpretation of that deed as providing the
water system with broad rights to develop and maintain public
utility water sources cn the surrounding lands subsequently
conveyed by the November 29, 1951 deed.

' 28. The Declaration of L.G. Hitehcock ;mparts to the
November 26, 1951 deed a meaning to which it is not reasonably
susceptible, since it effectively negates the deed’s grant of
easement rights by stating that the parties intended that the
easement language gave only r;ghts to use the property described in
the deed itself. :

29. In D.46373 the. administratrices of the Estate of
Effie M. Meeker and Paul R. Edwards obtained the authority they
~required to transfer the real properties of CMWS and the associated
rights, easements and privileges to the Chenoweths. They needed no
authority to transfer the surrounding lands. conveyed by the
November 29, 1951 deed.

30. CMWSI’s development of wells on Chenoweth land is
consistent wzth and . represents an exercxse of, tne~easement rzghts
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the utility obtained through the November 26, 1951 and August 7,
1959 deeds. Lease payments are not appropriate.

31. CMWSI’s use of the Baumert Reservoir to provide public
utility water service is consistent with, and represents an
exercise of, the easement rights the utility obtained through the
November 26, 1951 and August 7, 1959 deeds. Lease payments are not
appropriate.

32. Because the Baumert Reservoir was used to supply CMWSI
with water for public utility purposes = clearly 2 ”beneficial use”
within the meaning of the California Constitution and the Water
Code - the Chenoweths did not violate the state polzcy against the
waste of water.

33. The development of additional reservoirs on Chenoweth
land would be consistent with CMWSI’s easement rights since it is
something the Meekers could have done when they owned both parcels
of land, and since the flooding of land is one water related right
that may conveyed as an easement (Civil Code § 801, subdivision
10). The flooding of Chenoweth land by a reservoir constructed on
CMWSI land would also be consistent with the ut;llty's.easement
rights.

34. CMWSI should be authorized to file in its next general
rate case a proposal for placing in rate base the costs of
developing and maintaining well sites, and the Baumert Reservolir,
on Chenoweth land, but only to the extent such improvements were
not financed with Safe Drinking Water Bond Act loan funds or
federal meney, and are not already included in CMWSI’s rate base.
In accordance with Commission practice, these properties and
improvements should enter rate base at original cost.

35. CMWSI should be ordered to exercise its easement rights
to the full extent necessary to meet its public uecility
obligations.

Je6. CMWSI should be recquired to record a notice of intent to
preserve its easements, pursuant to Civil Code § 887.060, in order
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to preclude any efforts to claim CMWSI has abandoned its eigement
rights. This notice should be renewed periodically in accordance
with Section 887.060. CMWSI should be required to consult with the
Water Utilities Branch of the Commission’s Advisory and Compliance
Division and the Commission’s Legal Division regarding the proper
language of the notice.

37. The Water Utilities Branch of the cOmmxssxon's Advisory
and Compliance Division sheuld he ordered to intervene in State
Water Resources Control Board proceedings on A.29463 in order to
prevent the Chenoweths from obtaznzng water rights contrary to
these possessed by CMWSI.

38. The Water Utllltles Branch of the Commission’s Advisory
and Compliance Division, with the ass;stance of the Legal Division,
should be ordered to send copies of ‘this decision to all title
insurance companies in the viciniéy 0f Camp Meeker and Santa Rosa,
and to take all other steps necessary to insure that any purchaser
of Chenoweth land burdened by CMWSI easements has actual notice of
the easement,rights.burdening their land and is unable to assert
status as a bona fide purchaser of the land without notice of the
easements. ' ' i

39. No additional ordexs are required'to protect the
watershed at this time. -

40. Conclusion of Law 2 in D.84~09-093, declaring that the
deed of November 29, 1951 is void for want of Commission
authorization, should be rescinded. |

41. 7To the extent that the March 3,-1982 deed appears
designed to effect a transfer of property rights useful to CMWSI,
it 'is void under PU Code § 851 since no Commission approval was
ocbtained.

42. The ALY Ruling of August 4, 1989 should be rescinded.

“43. Mr. Gene Koch met the requirements of Rule 54 of the
Commission’s Rules of Practice and Procedure and should be made a

party to th;s proceeding. Mx.: Koch’s' ‘comments should be accepted
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as the comments of a party under Rule 77.2 of the Commission’s
Rules of Practice and Procedure.

44. Pacific Legal Foundation is not a party to this
proceeding, although it has filed an amicus brief and comments.

45. Pacific Legal Foundation has not met the requirements of
Rule 54 of the Commission’s Rules of Practice and Procedure and
should not be made a party to this proceeding.

46. Pacific Legal Foundation’s past participation and leng
standing interest in this proceeding, and the absence of any harm
to the parties, provide good cause under Rule 87 of the
commission’s Rules of Practxce and Procedure for the Commission to
deviate from the Rule 77.2 requirement that only parties are
permitted to file comments on proposed decisions in order that the
Commission may receive and respond to Pacific Legal Foundation’s
comments. ‘

47. The petition of Frances S. Gallegos and the request of
Sonoma County Supervisor Ernie Carpenter that the Commission reopen
this proceeding for the receipt of additional evidence should be
denied, since neither Ms. Gallegos nor Mx. Carpenter offer any new
evidence that was not available and could not have heen presented
during the hearings in this proceeding. The fallure of the parties
to present existing evidence during the hearings is not sufficient
reason to reopen the record.

48. The petition of Anne~Elizabeth 0 become a legal party to
the proceeding and to set aside submission should be denied because
the record in this proceeding, developed after two sets of
hearings, contains ample evidence upon which to base our
determination of the relative property rlghts of CMWSI and the

Chenoweths, and there is no reason to delay. further the issuance of
th;s decis:on._
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O RDER

IT XS ORDERED that:

1. Conclusion of Law 2 in D.84-09—-093 is rescinded..

2. The ALT Ruling of August 4, 1989 is rescinded.

3. Mr. Gene Koch is a party to this proceeding, with all the
attendant rights and responsibilities. Mr. Koch’s comments on the
proposed decision are received as the comments of a party under
Rule 77.2 of the Commission’s Rules. of Practice and Procedure.

4. A deviation from Rule 77.2 of the Commission’s Rules of
Practice and Procedure is granted on the Commission’s own motion,
pursuant to Rule 87, in order that Pacific Legal Foundation’s
comments on the proposed decision may be received and responded to.

S. CMWSI shall enforce its easement rights as necessary to
meet its public utility obligations.

6. CMWSI shall record a notice of intent to preserve its
easements, pursuant to Civil Code § 887.060, in order to preclude
any efforts to claim CMWSI has abhandoned its ecasement rights.

CMWSI shall renew this notice pericdically in accordance with
Section 887.060. CMWSI shall consult with the Water Utilities
Branch of the Commission’s Advisory and Compliance Division and the
Ccommission’s Legal Division regarding the proper lanquage of the
notice.

7. The Water Utilities Branch of the Commission’s Advisory
and Compliance Division, with assistance from the Legal Division,
shall intervene in State Water Resources Control Board)proceedings
on A.29463 in order to prevent the Chenoweths from obtaining water
rights contrary to those possessed by CMWSI.

8. The Water Utilities Branch of the Commission’s Advisory
and Compliance.Division, with the assistance of the Legal Division,
shall send copies oz this decision to all title insurance companies
in the v;cmn;ty of‘Camp Meeker and Santa Rosa, and to. take all
','othe:.stepsrnecessary'to insure that any purchaser of Chenoweth
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land burdened by CMWSI easements has actual notice of the easement
rights burdening their land and is unable to assert status as a
bona fide purchaser of the land without notice of the easements.

9. CMWSI may file in its next general rate case a proposal
for placing in rate base the costs of developing and maintaining
well sites, and the Baumert Resexrvoir, on Chenoweth land, but only
to the extent such improvements were not financed with Safe
Drinking Water Bond Act loan funds or federal money and are not
already included in CMWSI’s rate base. In accordance with
Coemmission practice, thesevimproéements will enter rate base at
original cost..

10. The petitions of Frances S. Gallegos and Anne-Elizabeth,
and the request of Ernie Carpenter, to set aside the proposed
decision and to reopen the record for the taking of. additional
evidence are denied.

11l. The rehearing of D.84-09=093 is ooncluded.

This order becomes effective 30 days from today.

Dated October 12, 1989, at San Francisceo, California.

G. MITCHELL WILK
President
FREDERICK R. DUDA
STANLEY W. HULETT
JOBEN B. QHANIAN
PATRICIA M. ECKERT
* Commissioners
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' The opinion determines that the November, 1951 real
estate transactions at issue were proper, since they represented &
commonly understood segregation of the Meeker prcpe;;y’between
public utility and private property for tax and;;;temaking
purposes. The November 26, 1951 deed conveyed-the Camp Meekex
Water 5yst9m (CMWS) real estate and all wagpr rights, easements and
privileges appurtenant thexeto. The Novenber 29, 1951 deed
conveyed the remaining Meeker land, variously described as
watershed lands or surrounding lands., These lands are the private
real estate of the Chenoweths, but/é;e subject to the public
utility water rights, easements ‘/d privileges granted by the
November 26, 1951 deed.

The rights given to CMWS by the November 26, 1951 deed
(and subsequently given to/Camp Meeker Water System, Incorporated
(CMWSI) by the August 7,/1959 deed) allow the utility to expleore
for and develop public Atility water sources on the Chenoweth land,
and to take such action as may be necessary to ensure that the
Chenoweths do not jeébardiza the ability of the water system to
meet its public utiflity obligations. The Chencweths are free,
however, to make use of their land as they see £it 30 long as that
use‘is.consisten£pwith the utility’s rights and easements.

Conclision of Law 2 of Decision (D.) 84-09-093 is
rescinded.

Compents on the Proposed Decision
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The Commission’s Water Utilities Branch, the Camp Meeker
Recreation and Paxrk District CCMRPD)l » the Department of Health
Services (DHS), the Pacifi¢c Legal Foundation (PLF), and Gene Xoch

filed comments on the propeosed decision of the Administrative Law
Judge. Y

The Water Utilitles Branch asserts that the pro ysed
decision improperly relies on a 1951 agreement with ng/probative
value, that ratepayers have paid taxes on 21 well aé;es since 1932
and should not be penalized by CMWSI’s failure to wpdate the
locations of those sites as old sites fail and axe replaced by new
ones, that the November 26, 1951 deed conveyed/aater rights and
easements as well as real estate, that the dﬁinistxatrices of the
Estate ¢of Effie Meeker needed Commissionégpgfoval to transfer the
surrounding lands, that the Maxch 3, 1982 "corrective deed” issued
by the Chenoweths is invalid, that the surrounding watershed is
dedicated to public service, and,tha/ the leases nmandated by the
proposed decision will do little to/protect CMWSI’s water supplies.

CMRPD asserts that early/deeds fail to show the
segregation of property found in/the proposed decision, that this
segregation was solely for tax pucposes, that past Commission
documents and CMWSI’s articles’ of incorporation call for expansion
of CMWSI’s water sources, aeﬁ’that the Commission has failed to
enforce its orders mandating improvements to the water system.
CMRPD further assexts thnﬁ/the proposed decision errs by accepting
a narrow definition of 'dépurtenant," by failing to apply the Water
Code § 100 prohibition/ﬁ&ainst the waste of water, by overlooking
evidence that the Chengweths intend to sell the watershed fox
development, by inviting the Chenoweths to develop a new
engineering plan fo syutemrimprovemént when the County of Sonoma

1 Comments on behalf of CMRPD were filed by Frances Gallegoes. A

geperate set of comments on behalf of CMRPD was filed by Elliott -
aum. .

-3 -
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has already done so, and by relying heavily on an unreliable
agreement between the Meeker Estate and the Chenoweths. “
- PLF supports the proposed decision and states that ~when

adequate due process of law. Actions that may adver
property rights must not be taken lightly." (PLF Cofiments, p. 1l.)
DHS comments that CMWS has been supplidd with water from

the surrounding lands for at least 57 years, at the November 26,
1951 deed langquage conveying water rights amd easements conveyed to
the Chenoweths the same water rights that/the Meekers possessed
before 1951, that the Meekers devoted wdter and water rights from
the surrounding land to public utilitf service prior to 1951, that
A.32820 clearly indicates that the Meekers believed the water
system would suffer if the surroynding land was held by someone
other than the owner of the'watér system, that the proposed
decision fails to protect t:a/;atershed, that all wells developed
by CMWSI on Chenoweth land xfter 1980 have been financed by
ratepayers through Safe rfhking Water Bond Ac¢t loans, and that the
water associated with thé’wate:shed must be preserved for public
utility use regardless, of land ownership. DHS urges the Commission
to protect CMWSI‘s legal right to develop and utilize water souxces
on the watershed lands.

~ Gene Kocl comments that the proposed decision reduces
CMWSI‘s ability to function by depriving it of fts its own water
rasources, ignonés Civil Code § 805 which states that one ¢cannot
possess an easement over one‘s own land, ignores water Code § 100
which prohibit@ waste of water, ignores evidence in the recoxd
. concerning t e Chenoweths’ intention to develop the watershed, and
fails to recognize that the August 7, 1959 deed (identical %o the
Novembex 26/ 1951 deed) gives CMWSI water rights and ancillaxy
easements over the surrounding lands. He also notes that the
Chenoweths failed to introduce a title report they obtained in
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1988, which he believes adversely reflects on their water rights,
and suggests that we draw a conclusion from their failure to do so.
We agree that CMWSI has water rights ang/Other eszsement
xights to use the surrounding lands for public xtility purposes,
and have altered the proposed decision accordingly. We believe our
resolution of the issues will satisfy the ajority of concerns
expressed in these comments.
' We note that CMRPD referred/in its comments to deeds and
other material outside the recoxrd of this proceeding. Gene Koch
similarly referred to a letter ou¥side the record. While we
understand the desire to ensure/that the Commission has all
relevant information winen it wakes its decision, we must point out
that attempts to introduce - evidence thxough comments are

improper. We have disregarded such material in reaching ouxr
decision.

In a rulifig dated Auqust 4, 1989, the ALJ made the PLF a
party to this prockeding on the grounds that its application to
file an amicus cyriae brief and its comments were sufficient %o
make an appearante in and to become a party to this proceeding.
The ALJ states that Rule 54 of the Commission‘’s Rules of Practice
and Procedure /implies that an appearance may be entered by filing a
pléading, and' that the Commission implicitly accepted PLF’s status
as a party when it responded to legal arguments made by PLF in its
amicus brief in support of CMWSI’s petition for rehearing of D.84-
09~093. The ALJ’s ruling gives PLF the same rights as other
parties to file comments on the proposed decision, reply comments,
applications for rehearing, petitions for modification, petitions
for writ of review, and othexr such post-decision pleadin98 as. may
be allowed by the Commission’s Rules of Practice and Procedure or
by the Public-Utilitieqvpode; Byvissuing,this ruling, the ALJ was

|

‘b
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responding to the absence of Cormission rules governing the filing

- of amicus briefs.

While we appreciate the ALJ’s efforts to £ill the gaps in
our rules of procedure, we do not agree with his result.
itself has never c¢laimed party status or indicated a desfrxe %o
become a party. In its comments on the proposed decisfon PLF
specifically acknowledges that it is not a party and/notes that it
filed the comments and the prior amicus brief beca se of the
proceeding’s significant public interest implications raogarding the
security of private property rights. PLF has been ¢losely
monitoring this case for several years. If PLF wanted to become a
party to this proceeding it could have done/so by attending any
hearing and £illing out an appearance fofp. We believe that the
barest minimum requirement for becoming/a pazrty to a Commission
proceeding is the desire to become a party, and we decline to make
PLF a party in view of its statemen:/%hat it {s not a party. We
will, therefore, rescind the ALJ Ruling of Auqust 4, 1989.

Even if PLF had expressed desire to become a party, it
would still have faced the fact/ihat Rule 54 does not expressly
permit one to become a party o an, investigation or application
proceeding based on a pleading alone. At a minimum our practice
has been to require an appearance at a hearing.

While we do nof find that the filing of an amicus brief
and comments is'adequg,e to make one a party to a Commission
proceeding, we do find it appropriate to consider the comments PLF
has filed in this proceeding. PLF has long been interested in this
proceeding and'haa/glaced the parties to the proceeding on notice
of its interest y filing an amicus brief which the Commission
responded to %, D.84-09-093. Because the Commission’s rules do not
address requgstsvtoutile file amicus briefs, persons desiring to
participate /in this fashion are given little quidance in how to do
80 and in/:he procedural meaning of having done so. Although Rule
77 2 authorizes only parties to file comments on a pzoposed
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responding to the absence of Commission rules governing the filing
of amicus briefs.

While we appreciate the ALJ’s efforts to f£ill the gaps in
our rules of procedure, we Ao not agree with his result. PLF
itself has never claimed party status or indicated a desire to
become a party. In its comments on the proposed decision PLF
specifically acknowledges that it is not a party and/;otes that it
filed the comments and the prior amicus briaf becsuse of the
proceeding’s significant public interest implications regarding the
security of private property rights. PLF hag been closely
monitoring this case for several years. If” PLF wanted to become a
party to this proceeding it could have donhe so by attending any
hearing and filling out an appearance form. We believe that the
barest minimum requirement for becoming a party to a Commission
proceeding is the desire to become,a party, and we decline to make
PLF a party in view of its statemént that it is not a party. Wwe
will, therefore, rescind the ALi’Rulingrof August 4, 1989.

Even if PLF had exprésaed desire to become a party, it

would still have faced thetféét that Rule 54 does not permit one to
ig

become a party to an investigation or application proceeding based

on a pleading alone. At d‘minimumvour practice has been to require
an appearance at a hearing.

While we do-dgt f£ind that the filing of an amicus brief
and comments is adequ'%c to make one a party to a Commission
proceeding, we do find it appropriate to consider the comments PLY
has filed in this proceeding. PLF has long been interested in this
proceeding and has/ placed the parties to the proceeding on notice
of its interest by filing an amicus brief which the Commission
responded to in D.84-09-093. Because the Commission’s rules do not
address requests to file amicus briefs, persons desiring to
participate in /this fashion are given little guidance in how to do
$0 and in the procedural meaning of having done so. Although Rule
77.2 authorizes only parties to file comments on a proposed
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decision, we will under Rule 87 permit a deviation of/this rule in
order that the comments of PLF may be received and 'gsponded €o.

We note that comments were also filed by Gene Koch, who
is not listed as a party to this proceedings bqﬂlwho also has
expressed deep interest in the issues it add:eéses. Mr. Xoch has
appeared at hearing and participated in th%;/broceeding. Mx. Koch
testified as a witness during the rehearing of this matter, and
submitted several exhibits to support hi /position. At the
hearing, Mr. Koch was told ke could not/:ake legal arguments unless
he became a party to the proceeding and filed a brief. (TR 6: 528=-
$29.) Although he nevex stated'téﬁ’precise words "I would like to
become a party to this case," he did request permission to offer
certain documents into evidence And *give a brief.* (TR 6: 536.)
The ALJ agreed that Mr. Koch could "tell us through argument later
oxr through brief what you th 4 these documents mean and how they
should be interpreted." (Id.) The ALJ subhequently reminded Mr.
Koch that "That’s by way of legal argument, Mr. Koch. Those kinds
of arguments can be made An briefs. And you can cite any law or
cases Or statutes or legal arguments through your legal arguments
or your briefs.” (TR f: 557.) Although Mr. Koch did not £ill
out an appearance form to become a party to the proceeding, the ALJ
treated him like one/by accepting his exhibits and testimony and by
authorizing him to/file briefs.

We find/that Mr. Koch has meet the Rule 54 requirements
for becoming a party to this proceeding. He made an appearance at
the hearing, disclosed the person on whose bohalf the appearance
was entered (yimself; TR 6: 515, 541), stated his position fairly
(TR 6: 525~527, 531-533), and limited his contentions to those
reasonably ﬁértinent to the issues already presented (TR 6: 515~
558.) He Yacks only the paperwork to become a party. Accordingly,
Mr. Koch is hereby deemed to be a party to this proceeding who is
entitled/to the same xrights as other parties. We will direct the
Process/ 0ffice to add Mr. Gene Koch to its list of appearances; and

L4

S
i

y




A.83-11-54 ALJ/RTB/tcg/fnW" " ALT-COM-FRD

-

decision, we will under Rule 87 permit a deviation of this rule in
order that the comments of PLF may be received and responded to.

We note that comments were alsc filed by Gene Koch, who
is not listed as a party to this proceedings but who also has
expressed deep interest in the issues it addresses. Mr. Koc
appeared at hearing and participated in this proceeding.

hearing, Mr. Koch was told he could not make legal arguments unless
he became a party to the proceeding and filed X brief. (TR 6: 528~
5$29.) Although he never stated the precigf words “I would like to
baecome a party to this case,” he did request permission to offer
certain documents into evidence and “give a brief.” (TR 6: 536.)
The ALJ agreed that Mr. Koch could “tgll us through argument later
or through brief what you think thege documents m=zan and how they
should be interpreted.” (Id.) Tle ALY subsequeﬁtly'remindedvnr.
Koch that ~“That’s by way of lega{'argument, Mr. Koch. Those kinds
of arguments can be made in briefs. And you can cite any law or.
cases or statutes or legal ayguments through your legal arguments
or your briefs.” (TR 6: 5? .) Although Mr. Xoch did not £ill

out an appearance form to come a party to the proceeding, the ALY
treated him like one by Accepting his exhibits and testimony and by
authorizing him to file briefs.

We f£ind that Mr. Koch met the Rule 54 requirements for
becoming a party to this proceeding. He made an appearance at the
hearing, disclosed/thc person on whose behalf the appearance was
entered (himself;/rk 6: 515, 541), stated his position fairly (TR
6: 525-527, 531-533), and limited his contentions to those
reasonably'pertﬂéent to the issues already presented (TR 6: 515~
558.) He lackz/only the paperwork to become a party. Accordingly,
Mr. Koch is hereby deemed to be a party to this proceeding who is
entitled to the same rights as other parties. We will direct the:
Process Office to add Mr. Gene Xoch to its list of appearances; and
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will require other parties to this proceeding to send copies/of all
pleadings in this matter to Mr. Koch just as they would to/Zny
other party.

Mr. Koch;g.comments will be zeceived as the,omments of a
party under Rule 77.2.

IV. Procedural Backaxound

On November 14, 1983, Camp Meeker Water System, Inc.
(CMWSI) filed an application seeking authority to increase revenue
frxom $34,200 to $53,800 ($19,600 or 57.3%J/in test year 1984. On
. November 22, 1983, Resolution W-3146 ggdﬁted‘cnwsz a 12.74% offset

increase. The original hearings.;n %pis proceeding addressed the
balance ($15,940 or 39.52%) of the,;equested’increase, a request to
end the existing moratorium on new,connections, and a request for a
6.5% attrition increase in the two years following the initial rate
increase. ‘

Public hearings were/held Apxil 9, 10, and 11, 1984,
before Adnministrative Law Judge (ALJ) Wright, and the matter was
submitted June 6, 1984, upon the £filing of concurrent briefs by the
Public Staff Division (now/the Division of Ratepayer Advecates or
DRA)Z of the Commission and CMWSI. In D.84-09-093 (September 19,
1984) the Commission graéted an increase of $7,409 (19.46%)
over revenue at 1983rrdée levels, continued the ban on new
connections, and’granﬁgd.attrition increases for 1985 and 1986. In
addition, the Commission found: ‘

"ll. Members of the Meeker family, original
owners of the water system at Camp Meeker,
executed a deed conveying all but approximately
16 acres of the land on which the water system

2 During rehearing a witness from the Water Utilities Branch

testified. Thus, some references to the Commission staff will be
to DRA and some to Branch.




A.83-11-54 ALJ/RTB/tcg/fnh* ! ) *ALT=COM=-FRD

will require other parties to this proceeding to send copies of all
pleadings in this matter to Mr. Koch just as they would to any
other party. '

Mr. Koch’s comments will be received as the comments of a
party under Rule 77.2.

IvV.

On August 24, 1989, Frances.%;/é::legos petitioned the
Commission to set aside the proposed decision for the taking of
additional evidence, pursuant tc.nge 84 of the Commission’s Rules
of Practice and Procedure. In support of her petition, Ms.
Gallegos (who appeared in the pr&éaeding on behalf of CMRPD)
stated that the ALY aid not eﬁdﬁine certain pre~1951 deeds
mentioned in her comments og/fhe proposed decision; that the
Chenoweths failed to produce and the ALY failed to subpoena a title
search performed by Firs%/ﬁnerican Title Company at the Chenoweths’
recquest which was referred to by Gene Koch during his testimony in
this proceeding; and that by omitting a thorough review of the pre-
1951 deeds, the Articfgs of Incorporation of the water company in
1959, the published prochures of intent to sell the watershed,
wells, and springs gsed and useful to the water system, and the
deposition of Dicl Halsey, the ALJ rendered a skewed and injurious
decision. Ms. G?alegos requests that the decision be set aside,
and the proceed%ng reopened, for the purpose of taking into the
record the title search and preliminary title report prepared by
First American/Title Company. She requests that the Commission
subpoena both/the title report and its author. Sonoma County
Supervisor Ernie Carpenter, who appeared as a witness in this
proceeding, /similarly implored the Commission to reopen this

prbceedingjggd give close consideration to the needs of the
community of Camp Meeker.

|
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We deny Ms. Gallegos’ petition for the following reasons.
First, although Ms. Gallegos testified on behalf of CMRPD, she
is not herself a party to this proceeding, and thus is not entitled
to file a petition to set aside submission pursuant to Rule 84 of
the Commission’s Rules of Practice and Procedure.
in pertinent part that “After conclusion of hearings, but before
issuance of a decision, a party to the proceeding may serve on all
other parties, and file with the Commission,/a petition to set
aside submission and reopen the proceeding/for the taking of
additional evidence.”

Second, Ms. Gallegos’ petition does not meet the
requirements of Rule 84. Rule 84 states that petitions to set
aside submission ~“shall specify the/facts claimed to constitute
grounds in justification thereof, /Ancluding material changes of
facts or law alleged to have occurred since the conclusion of the
hearing. It shall contain a br4;£ statement of proposed additional
evidence, and explain why sugh evidence was not previously
adduced.” Ms. Gallegos’ petfition refers to 1) pre-1951 deeds, 2) a
1986 real estate brochurag/gnd 3) a title report referred to in the
testimony of Gene Koch during the-1988 hearings in this proceeding.
All of these docunents wére‘known.to-ns- Gallegos prior to the
conclusion of the heatﬂégs in this proceeding. Ms. Gallegos gives
no reasons why CMRPD dé another party could not have subpoened the
title report at iss%;'or introduced into evidence the other
docunments reterred/}o-in the petition. 1In the absence of such
reasons, we will deny the petition. ‘

On October 3, 1989, Anne-Elizabeth filed with the
Commission a peg!fion to become a legal party to this proceeding
and to set aszde submission. Anne-Elizabeth is the treasurer of
"We’ve Had Enquh,' a party to this proceeding previously
represented by Tekla Broz. In addition to supporting the petition
of Frances Gallcgos, Anne-Elizabeth requests that the proceeding be
reopened fo tho receipt of new evidenco concorning certain water
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rights proceedings pending before the State Water Resources Control
Board. Evidently, both the Chenoweths and We’ve Had Enough

have filed applications for rights to water from the stream feeding
the Baumert Reservoir and/or for right to store water in the
Baumert Reservoir or the Baumert Gulch.

Although the proceedings before the Water Resources
Control Board are certainly of interest and may/well be relevant to
the issues in this proceeding, we do not :;}j‘ve it necessary for
us to set aside submission of this proceeding at this time. This
proceeding has been a protracted one, lasting five years thus far,
and involving two sets of hearings and’ ample opportunity to present
evidence concerning the property rights at issue. We feel we have
an adequate racord upon which to resolve the issues before us, and
decline to exercise our discretfon to reopen this proceeding.

If we were to havalxurther hearings in this case, we
would of course welcome the submission of the evidence contained in
the We’ve Had Enough petitdion. We hope, however, that today’s
determination of the re ino property‘rights of the Chenoweths’
and CMWSI will preclude the need for such hearings. '

v.

on Nogpmber 14, 1983, Camp Meeker Water System, Inc.

(CMWSI) filed an application seeking authority to increase revenue
from $34,200 té-$53,8oo'($19,600 or 57.3%) in test year 1984. On
Novenmber 222/3983, Resolution W-3146 granted CMWSI a 12.74% offset
increase. ,?he original hearings in this proceeding addressed the
balance ($15,940 or 39.52%) of the requested increase, a request to
end the e&isting moratorium on new connections, and a request for a
6.5% atﬁ%ition increase in the two years following the initial rate
increase. - -

" Public hearings were held April 9, 10, and 11, 1984,

be{zfe Administrative Law Judge (ALY) Wright, and the matter was

20 -
th
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submitted June 6, 1984, upon the f£iling of concurrentzﬁgzezs by tke
Hydraulic Branch of the Public Staff Division (now’éie water
Utilities Branch of the Commission’s Advisory and Compliance
Division)2 and CMWSX. In D.84-09-093 (Septémber 19, 1984) the
Commission granted an increase of $7,409/(19.46%) over revenue at
1983 rate levels, continued the ban ¢ new connections, and granted
attrition increases for 1985 and 1986. In addition, the Commission

#11. Members of the Meeker family, original
owners of the watex’ system at Camp Meeker,
executed a deed ¢énveying all but approximately
16 acres of the/land on which the water system

2 The Hydrualic Branch is now the Water Utilities Branch of the
Commission’s Advisory and Compliance Division. During rehearing a
witness from the Water Utilities Branch testified. To
simplify matters, we will refer to both the former Hydraulic Branch
and the current water Utilities Branch as ~“staff.”
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was located to members of the Chenoweth family

on November 29, 1951 without Commission
authorizatioen.”

*12. The question of fact as to whethexr the
property described in the Meeker deed of
November 29, 1951 contained only private /
nonutility property and not public utility
water resources has not been presented to the
Commission for its determination.”

The Commission concluded:

*2. The deed from the Sonoma County Land Title
Company to Hardin T. Chenoweth, William C.
Chenoweth, and L. C. Chenoweth dated

November 29, 1951 is void Afoxr want of
aut?gr?zation by the Commission." (Id.,

p- .

0 - .

described in the findings and/conclusion quoted above.

On Qctober 19, 198%, CMWSI filed an application for
rehearing of D.84=09-093. /0n the same date the Pacific Legal
Foundation filed a proposed amicus curiae brief in support of
CMWSI‘’s application for/reheaxing ©f D.834-09~093. Its brief
addresses the issue of dedication ¢of property adjoining the water
system. On Novembeqle, 1984, CMWSI filed a supplemental brief in
support of its app%dcation for rehearing. On February 6, 1985, the
Commission issued D.85-02-045, granting limited rehearing "on the
issue of the appropriate treatment of the land adjoining that of
the water company property.” (Id., p- 21) The Commission
elaborated as follows:

"Conqérning the issue of dedication of adjoining
property, our further review of the record does
not convince us that we can or should at this

time declare the Meeker deed of November 29,
1951 to be void." (Id.)

The Commission made no oxder pertaining to the transaction

-

]
The‘Commission,declared'that its main goal on rehearing
was to apg?ove a mechanism or plan to- protect the water resources

e
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"on the adjoining property for the c¢ontinuing or eventual use of the
water company. It urged DRA and the Chenoweths (in their dual
capacities) to work together on a joint proposal to present at ///
further hearings; and stated that if a joint proposal could not be
devised, the parties could present their own proposals at hearing.

On February 13, 1985, the proceeding was.reassigned/%o
ALJ Banks for rehearing of D.84-09-093. Thereafter, the staff and
the Chenoweths for more than 2 years carried on,extendedJ/but
fruitless, negotiations.

In April, 1987, the Commission directed the ALJ Division
to file certain correspondence from CMWSI as an apﬁiication for
offset rate relief (Application (A.) 87-04-062{,/ Dry weather
during the winter of 1986-~1987 had’'made it pfgbable that water
hauling would be required during the summer ,of 1987. The rate
proceeding was assigned to ALJ Baer.. On May 12, 1987, the
rehearing of D.84-09~093 was reassigned Yo ALJ Baer.

Because of the water shortagp in Camp Meeker during the
summer of 1987, proceedings in A.87-04-062 took precedence over
those in A.83-11-54. However, a préhearing conference in A.83-1l-
S4 was held on August 17, 1987. Xt that conference the ALJ ruled
that evidentiary hearings would convened on November 16, 1987,
and that the parties would mail their prepared testimony and
documentary exhibits to eachs/other on October 16, 1987.

On Novembexr 7, 1987 L. C. Chenoweth, Vice President of
CMWSI, passed away. He wAs the manager primarily responsible for
regulatory matters. Hig brother, William Chenoweth, president of
CMWSI, concerned him331§ chiefly with operations. At the regquest
of CMWSI hearings.wﬁfe continued to December 15, 1987 and agein to
. January 5, 1988. By ruling issued December 24, 1987, ALJ Baer
limited the Janua S, 1988, hearing to staff evidence only,
postponing CMWSI/s direct showing until January 21, 1988.

Hearing was c@nvened on January S, 1988¢Jat'which-time

. its evidence. Hearing reconvened on. January 21,
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or. the adjoining property for the continuing or eventual use of the
water company. It urged staff and the Chenoweths (in their dual
capacities) to work together on a joint proposal to present at
further hearings; and stated that if a joint proposal could not be
devised, the parties could present their own proposals At hearing.

On February 13, 1985, the proceeding was reassigned to
ALY Banks for rehearing of D.84=-09-093. Theraaftgp{'the staff and
the Chenoweths for more than 2 years carried on ended, but
fruitless, negotiations. ///’xt '

In April, 1987, the Commission directed the ALY Division
to file certain correspondence from CMWSI 4As an application for
offset rate relief (Application (A.) 87-04-062). Dry weather
during the winter of 1986~1987 had made it probable that water
hauling would be required during the/summer of 1987. The rate
proceeding was assigned to ALY Ba& . On May 12, 1987, the
rehearing of D.84-09~093 was reassigned to ALJ Baer.

Because of the water shortage in Camp Meeker during the
summer of 1987, proceedings 5' A.87-04-062 took precedence over
those in A.83~11-54. Howevgt, a prehearing conference in A.83-11-
54 was held on August 17, ¥987. At that conference the ALY ruled
that evidentiary’hearinge/@ould-borconvened<on November 16, 1987,
and that the parties would mail their prepared testimony and
documentary exhibits tc{each other on October 16, 1987.

On November/7, 1987 L. C. Chencoweth, Vice President of
CMWSI, passed away. /He was the manager primarily responsible for
requlatory matters./ His brother, William Chenoweth, president of
CMWSI, concerned Nimself chiefly with operations. At the request
of CMWSI hearings/were continued to December 15, 1987 and again to
January 5, 1988./ By ruling issued December 24, 1987, ALY Baer
limited the Jantary S, 1988, hearing to staff evidence only,
postponing‘CMW?I's direct showing until January 21, 1988.

Hearing was convened on January 5, 1988, at which time
starff presen@ﬁdfits cvidgnce: Hoaring reconvened on January 21,

!
)
/
~
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1988, at which time CMWSI presented evidence. However, on the
advice of his physician, William Chenoweth, the surviving manager
of the water company, did not appear to testify and sponsor th
prepared testimony of CMWSI. Hearings were therefore-contindéﬁ o
a date to be set, pending staff efforts.tqvtake'Chenowetbfg
testimony in the less stressful environment of a deposdftion. These
efforts falled, so hearings were recet to April 27,1988, at the
request of staff. Within the week before April 27, 1988, Elliot
Lee Daum, attorney for citizens of Camp Meekexr/and for the Camp
Meeker Recreation and Park District (CMRPD) ,/sought a continuance
of the proceeding because he could not bes,present. Hearing was
convened on April 27, 1988, and cont:ﬁﬁdé/io-aune 9, 1988, in
response to Daum’s request. Hearings/concluded on July 11, 1988.
The proceeding was subnmitted on that date subject to the concurrent
filing of opening briefs on Augg;t 26, 1988, and closing briefs on
September 16, 1988. This schedule slipped until September 29,
1988, when the last closing Prief was filed.

Opening and closing briefs were filed by CMWSI and by
DRA. CMRPD submitted opening and closing briefs to the ALJ but did
not file them with the/MDocket Office. After notice from the ALJ,

CMRPD resubmitted its’ briefs to the Docket Office, and they were
filed December 14, A988.

v

Ig/é:: general rate proceeding for the 19680 test year,
the COmmiﬁyion adopted as reasonable for the expense category “Well
Site Rental" the sum of $400. (D.92450.) In A.83-11-54 CMWSI
sought $0 increase the adopted amount in this expense category to
$2,850/4in 1983 and to $3,850 in 1984. In support of its request
CMWSI/ sponsored prepared testimony by its expert witness, John D.
Reagex, who stated:

' "Well Site Rental
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1988, at which time CMWSI presented evidence. However, on the
advice of his physician, William Chenoweth, the surviving manager
of the water company, did not appear to testify and sponsor the
prepared testimony of CMWSI. Hearings were therefore continued to
a date to be set, pending staff efforts to take Chenoweth'
testimony in the less stressful environment of a dcposition. These
efforts failed, so hearings were reset to April 27, 1988, at the
requést of staff. Within the week before ApriY 27, 1988, Elliot
Lee Daum, attorney for citizens of Camp Meekér and for the Camp
Meeker Recreation and Park District (CMRPD), sought a continuance
of the proceeding because ha could not be present. Hearing was
convened on April 27, 1988, and contiuégd'to~aunc 9, 1988, in
regponse to Daum’s request. Hearings concluded on July 11, 1988.
The proceeding was submitted on théE date subject to the concurrent
£iling of opening briefs on Auqyst 26, 1988, and closing briefs on
September 16, 1988. This schedule slipped until September 29,
1988, when the last closing 'Qief was filed.

Opening and clogl g briefs were filed by CMWSI and by
staftf. CMRPD‘submitted“opening and closing briefs to the ALY but
did not file them with the Docket Office. After notice from the

ALY, CMRPD resubmitted/&ts briefs to the Docket Office, and they
were filed December rﬁ, 1988.

vI.

In the general rate proceeding for the 1980 test year,
the Commission/gdopted'as reasonable for the expense category “wWell
Site Rental” the sum of $400. (D.92450.) In A.83~11-54 CMWSI
sought to increase the adopted amount in this expense category to
$2,850 in 19@3 and to $3,850 in 1984. In support of its request
CMWSI sponsored prepared testimony'by itsAexpert witness, John D.
Reader, who stated:

'WOll Site Rental

/
{

\
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"There are now six horizontal and five vertical
wells on Chenoweth property. The last two
wells were drilled there following three
unsuccessful attempts to drill productive wells
on Camp Meeker Water System, In¢. land with the
full knowledge and consent of the State
Department of Health Services. Applicant and
the two Chenoweth families have entered into
five year lease agreements for access to and
use of the vertical well sites for a total of
$1,850 per year. In addition apglican: has or
will soon have entered into two lease
agreements £or the 1982 and 1983 horizontal
well sites for ($12,000, only $1,000 of which

would-apgly to estimated year 1983." (CMWST
Exhibkit 2, p. 9.)

DRA responded to CMWSI’s request in its prepared
testimony, as follows:

"38. CMWS regquests $3,850 for rental of
non-utility properties which serve as well
sites for its system. Leasg)agreements-exist
for all the well sites under/consideration in
this rate proceeding.

"39. The Branch beliaves/that the property on
which the well sites have been developed is and
has been utility property, used and useful for
purposes Of providing/water service and for
future expansion. Therefore, since the
property in question is useful, it remains as

part of the comp ’s property, and no lease is
necessary. .

"40. If the Commission disagrees with the
Branch’s position, and believes that this
property is mot utility property, thean Branch
recommends that CMWS establish a consolidated,

long-texm Yease for these well sites.” (DRA
Exhibit

4/ pp. 12-13.)
Based od/:he foregoing testimony, the DRA recommended

"I. The property on which well sites exist be
declared public utility Eroperty used and
useful in the public uti ity watex service of

- 12 -
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#There are now six horizontal and five vertical
wells on Chenoweth property. The last two
wells were drilled there following three
unsuccessful attempts to drill productive wells
on Camp Meeker Water System, Inc. land with the
full knowledge and consent of the State
Department of Health Services. Applicant and
the two Chenoweth families have entered into
five year lease agreements for access to and
use of the vertical well sites for a total of
$1,850 per year. In addition applicant has or
will soon have entered into two lease
agreements for the 1982 and 1983 horizbOntal
well sites for [$]2,000, only $1,000/0f which

would apply to estimated year 1983 (CMWSIT -
Exnibit 2’ p'. 9.)

Staff responded to CMWSI’s re
testimony, as follows:

“M. Well Site Rental

73g. CMWS requests $3,85¢ for rental of
non-utility properties which serve as well
sites for its system. agse agreements exist
for all the well sites under consideration in
this rate proceeding.

#39. The Branch bell;veS-that the property on
which the well sités have been developed is and
has been utility property, used and useful for
purposes of providing water service and for
future expansion. Therefore, since the
property in question is useful, it remains as
part of the company’s property, and no lease is

necessary.
#40. If the/Commission disagrees with the

Branch’s position, and believes that this
property is not utility property, then Branch
recommends that CMWS establish a consolidated,

long-tern lease for these well sites.” (Staff
Exhibit 4, pp. 12-13.)

Based 7n the foregoing testimeny, staff recommended that:
#I. The property on which well sites exist be

declared public utility property used and

useful in the public utility water service of
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CMWS. And, if the Commission disagrees with
thi: recommendation then the next two should
apply.

*J. Applicant be oxdered to establish a
consolidated lease for well sites used and

ugeful in the public utility water service,of
Camp Meeker Water System, Inc. ////

"K. Another day of hearings be scheduled for

approximately six weeks after the currently

scheduled hearings for the purposes/of

determining proper terms and conditions of the

lease mentioned in the previous

(Id., p- 20.)

DRA’S basic position was that all the well sites on
property claimed by the Chenoweths are located on property which
was intended to be utility property. The DRA witness acknowledged
that from the documents he reviﬁyed‘he could point to nothing
specific to support his recommendation, and that he had no evidence
that CMWSI had ever owned the/well sites or that they had been:
dedicated to public utility, use. He acknowledged that the August
7,. 1959 deed he reviewed did not specifically refer to watershed
territory. He pointed)dﬁt, howevex, that he also had no evidence
that the water compang?a operations were ever limited to the
specific properties described in that deed. DRA noted that CMWS
obtained water from the "B* springs located on surrounding
watershed, that spf{zgs rely on the surrounding land for water, and
that the Commiss%pn found the "B" springs dedicated to public
utility water service, and argued that the well sites located near .
the spring aiteé should also be found dedicated to public utflity
service. DRA also noted the potenfial for a conflict between the
interests o;/ﬁhe Chenoweths as owners of CMWSI and their interests
as individuals.

uring cross~examination it became clear that the witness
had only/the deed of August 7, 1959 and the Commission opinion
authorizing that transfer;beiore»himvwhen'he made his

/
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CMWS. And, if the Commission disagrees with
this recommendation then the next two should

apply.

»y. Aapplicant be ordered to establish a
consolidated lease for well sites used and
useful in the public utility water service of
Camp Meeker Water System, Inc.

#X. Another day of hearings be scheduled
approximately six weeks after the currently
scheduled hearings for the purposes of
determining proper terms and conditiong/ of the
lease mentioned in the previous paragyaph.”
(Id., p- 20.)
Staff’s basic position was that aYl the well sites on |\
property claimed by the Chenoweths are locdated on property which
was intended to be utility property. THe staff witness ]
acknowledged that from the documents ¥Me reviewed he could point to
nothing specific to support his recgmmendatior.,, and that he had no
evidence that CMWSI had ever owned the well sites or that they had
been dedicated to public utility'use. He acknowledged that the
August 7, 1959 deed he reviewsl'did not specifically refer to
watershed territory. He poirted out, however, that he alsc had no
evidence that the water comﬁ;ny's operations were ever limited to
the specific properties described in that deed. Staff noted that |
CMWS obtained water from/the “B” springs located on surrounding
watershed, that springs/rely on the surrounding land for water, and
that the Commission found the “B” springs dedicated to public
utility water servicéc and argued that the well sites located near
the spring sites shd&ldralso-be found dedicated to public utility
service. Staff also noted the potential for a conflict between ]
the interests ot/éhe Chenoweths as owners of CMWSI and their
interests as individuals.

Duri 4 cross-examination it became clear that the witness
had only the deed of August 7, 1959 and the Commission opinion
authorizing t transfer before him when he made his

—?.‘-
3
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recommendation.3 He had no documents from the 1951 transactions
and no pre=1951 documents. .

CMWSI introduced copies of the November 26, 1951 and
November 29, 1951 deeds, and an original Declara:igp/é& L.G.
Hitchcock prepared in connection with the Commissafon proceeding.
(Exhibit 16.)

D.84-09=093 found the November 29,1951 deed void for
want of authorization by this Commission,
question of whether the property descrited in that deed contained
only private non-utility land-and-noufkublic utility water
resources had not been presented for the Commission’s
detexrmination. (D.84-09-093, p.A7.)

D.85=02-045 granted ted rehearing on the issue of the
appropriate treatment of the dand adjoining the water company
property. We will now addrgss the issues not resolved fn D.84=-09-
093.

.

CMWSI and othey parties have produced an abundance of
documentary evidence and testimony regarding the property inm
dispute. We now have jan adequate record to resolve the issues
before us. ' ' '

3 That deed’;ransferred CMWS real properties from the Chenoweths
and Chenoweths,/ Inc., to CMWSI, a California corporation. The
transfer was made pursvant to the authority granted by the
Commission in/D.58847, dated August 4, 1959 in A.41313. (Exhibit
25, Appendix /items A-15 and A=16). In A.41313 the applicants refer
to "A.32820 and a copy of a deed placed in said file on or about
the sixth day of August 1953, for a description of property
constituting the water works business.” The formal file for
A.32820 is /not available. However, Exhibit 25, Appendix A-8 is a
copy of A.32820. That application ¢ontains a proposed deed wherein
the Effie Meeker administratrices transfer CMWS real properties to
the Chenoweths. Exhibit 16 contains an executed copy of the same.
deed, dated November 26, 1951. The deed of August 7, 1959, is
identical to those deeds, except for grantors and grantees.

. (Exhibit 25, Appendix A-17.) :

- 14 =
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V. Xssues

The issues to be decided in this procéeding are as
follows:

1. What was the ownership status of the Camp
Meekexr property prior to 1951?e///

2. What proPeity interests did the 1951
transactions convey?

A. Backgropnd
B. The November 26, 19 deed

1. What did the/November 26, 1951 deed
convey?

2. What is tl}e extent of the easements
- benefitirilg CMWSI and burdenin
Chenoweth land? .

Deed language

The relationship between the
water rights and easements and
the land to which they are
attached

Circumstances within the
contemplation of the Meeker
Egtate and the Chenoweths in
1951

November 29, 1951 deed

Did the Effie Meeker Estate require

Commission approval before it could
%awéu%ly-transfer the surrounding
ands

What did the November 29, 1951 deed
convey?

Did the November 29, 1951 deed
extinguish the easements granted by
the November 26, 1951 deed?
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D. Is extrinsic evidence helpful in
interpreting the 1951 deeds?

1. The September, 1951 agreement
between the administratrices of the
Estate of Effie M. Meeker and the
Chenoweths

The Commission’s November 6, 195
approval of the transfer of the
water system to the Chenowe

3. The Hitchcock Declaration

E. What was the final result of the 1951
transactions?

Was property dedicated to public utility
use after 1951, oxr did CMWSI simply
exercise its easement rights?

A. Well sites

B. Baumert Reservoir

Would use of Baumert Reservoir for non-
utility purposes yioclate Water Code § 100

or Article 10, §/2 of the California
Constitution?

Does our finding that CMWSI possesses
easement rights adversely affect Chenoweth
property rights without due process?

1. Vhat was the ownership status of

Starf asseré; that, despite the fact that the issue of
land ownership has gsen before the Commission since 1984,
applicants have :a%led to present probative evidence on the issue.
Staff further asserts that the Chenoweths never provided evidence
that the Meeker Estate, the original owners, had treated the land
as two separate parcels of land. Moreover, staff asserts that
applicant’s Ethbit'zsywas never adhittad#into-evidence, is not
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D. Is extrinsic evidence helptui in
interpreting the 1951 deeds?

1. The September, 1951 agreement
between the administratrices of the
Estate of Effie M. Meeker and the
Chenoweths
The CQmmission's-November.G, 1951
approval of the transfer of the
water system to the Chenoweths

3. The Hitchcock Declaration

E. What was the final result of the 1951
transactions?

Was property dedicated to public utidity
use after 1951, or did CMWSI simply
exercise its easement rights?

A..Well sites

B. Paumext Reservoir

Would use of Baumert Redervoir for non-

utilitngurposes violdte Water Code § 100

or Article 10, § 2 the California
Constitution?

Does our finding/that CMWSI possesses
easement rights” adversely affect Chenoweth
property rights without due process?

DRA,asser;a that, despite the fact that the issue of land
ownership has been/before the Commission since 1984, applicants
have failed to present probative evidence on the issue. DRA

- further asserts/that the Chenoweths never provided evidence that
the Meeker Estate, the original owners, had treated the land as two
separate parcels of land. Moreover, DRA asserts that applicant’s
Exhibit 25 was never admitted into evidence, is not part of this
recoxd, azd should not be considé:ed“as_evidence. Finally, DRA
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part of this record, and should not be considered as Widencc.
Finally, staff ‘ '
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agserts that the record shows that the ownexrs prior to)the
Chenoweths held title to the land and the watershed question in
the name of the water company, creating a solid

the watershed has historically been an integr

operations.

In the appendix to Exhibit 25, S1 introduced a series
of documents, dating as far back as 1932, which show that the

Meeker family real property was for Lax and ratemaking purposes

segregated between water system property and other real property.
The first of these documents is D.24567, dated March 14,
1932, in C.3105 end A.17952,/ complaint and a general rate

application, respectively. /In D.24567 the Commission summarized
the staff’s rate hase evidénce as follows:

*A fleld investigation of the operations of this
utility [CMWS/], together with an inspection of
its physical/properties, was made recently by
H. A. Noble/ one of the Commission’s hydraulic
engineers,/and his report and detailed
appraisal/show a total of $13,417 for the
estimated original cost of the physical
properties, exclusive of lands and rights of
way, and a depreciation annuity of $282 as
computed by the 5% sinking fund method.

Mr. H/ R. Robbins, one of the Commission’s land
apprdisers, submitted a total of $3,438 for the
present value of the various lands reserved for
thgésprings and tank sites and $250 for certain
pipe line rights of way.” (Exhibit 25,
Appendix A-2, p. 4; 37 CRC 284, 286.)

/
The Commission also-§iscussed‘proPerty-taxes, as follows:

J&he analysis submitted [by the staff]
of...operating expenses [for the years 1928,
1929, and 1930] shows that the item of $500 for
taxes includes charges incurred for applicants’
/ / private realty holdings and that the portion
.// properly chargeable to the utility’s operations
. should have been not in excess of $80 annually.
However, the correction for this tax i{item is
largely offset by the omission of any charge
ggg_depreciation." (Id., pp. 4-5; 37 CRC at

—17-‘
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The above quotation shows that the Commission recognized
in 1932 that the applicants, Effie M. Meeker and Julia E.,Meeker,
doing business as Camp Meeker Water System, an unincorporated
public utility, owned "properties devoted to the publis”use~; and
that individually or as co-owners they also owned “"private realty
holdings.” (Id., pp. 5=6.) ,/’/pz

The appendix to Exhibit 25 also conpains the staff’s
appraisal exhibit from A.17952. 1In that e it, staff witness
Robbins inventoried and appraised the fee lands and rights of way
of CMWS as of January 1, 1932. His ipfentory lists 21 parcels or
lots. The total acreage of the 21 cels or lots is 15.75 aczres;
the average area is 0.75 acre; tB, largest is S acres; and the
smallest is 0.02 acre. The valwe of the 21 parcels is $3,438. The
staff s 1932 appraisal did not/ include any property except parcels
or lots containing springs, Aiversions, or tanks actually used, or
proposed for future use, iX public utility service. (Exhibit 25,
Appendix A-3.) . . .

The appendix xo Exhibit 25 also contains a 1935 Tax
Collector’s ledger sheet showing 21 propertles associated with
CMWS. The ledger syget lists 7 parcels totaling 14.81 acres and 14
lots, the acreage 91 which is not specified. Although the 21
properties on the /ledger sheet and the 21 parcels on Robbinsg’
inventory and appraisal cannot be matched parcel for parcel, it is
highly-probable/that they are the same properties since: 1) both
documents list/properties associated with the Camp Meeker water
System, 2) dﬁly'th:ee years separate the documents, and 3) the
total acrecges'az:e‘v:!.rtually'identical.4 (Exhibit 25, Appendix A-

4 The total acreage in parcels 1l-7 equals 14.81 acres, the same
total that appears on the Ledger Sheet. In totaling the acreages
of the parcels and lots, the Tax Collector excluded the lots

(Footnote continues on next page)
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4.)

The appendix to Exhibit 25 also contains the inventory
and appraisement of the Estate of Effie M. Meeker. Thds document
shows that the estate’s appraiser inventoried the S properties,
parcels, and lots separately from other propextidg'owhed by the
decedent Effie M. Meeker, formerly an.owner’, d operator of CMWS.
The properties associated by the estate’s raiser with the Camp
Meeker Water System are virtually identical to the properties
listed by the tax collector in 1935. /(Exhibit 25, Appendix A-5.)

The four documents descrilied above, all predating the
1951 real property transactions, ’ﬁow that the Commission, the
property tax collector, the qumission staff, the Meekers, and the
estate appraiser, all understood that the properties of the Meeker
family were segregated betw‘gn,wate: system property and private
real estate. We therefordf:onclude that the lots and parcels
listed in the~Inventory nd Appraisement ¢of the Effie Meeker
Estate, that is, those/appraised as parts of CMWS, were the real
estate of the water system in the years before 1951. The Inventory
and Appraisement provides the latest pre-=1951 information
concerning CMWS real estate.

It is équally clear from the same four documents in the
appendix to E ; it 25 that the lands surrounding the water
system real estate were treated by the Commission, the Commission
staff, the tax collector, the Meekers, and the estate appraiser as.

(Footnote continued £rom previous page)

(8=21), then valued the parcels and lots separately. Staff
witness Robbins assigned an area in acres to each of his 21
parcels, including the small parcels he identified as lots..
Thus, his total acreage was 1l5.75 acres. Backing out the ten
smallest parcels from Robbins’ 15.75 acres reduces his total to
14.85 acres, only 0.04 acre more than the Tax Collector.
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the private realty holdings of Meeker family members. For ad
valorem tax and ratemaking purposes, the surxounding lands were
identified with Meeker family members in their individua .
capacities and not as owners or operators of a public Adtility water
company. Moreover, there is no evidence in the regcord, nor does
DRA contend, that the surrounding lands were ever in rate base.

The only parcels and lots identified with the“water company by
staff witness Robbins ‘in 1932 were those‘zz/farcels and lots
associated with water system tanks and facilities or explicitly
held for future use as proposed tank Or well sites.

We conclude that the surxdunding lands were the private
realty holdings of members of tha Meeker family. This does not,
however, mean that the surrounding lands had no legal relationship
to the real estate, real property rights, and public utility
operations of CMWS. This relationship will be clarified later in
this decision. ' »

Before Adiscussing the documents pertaining to the 1951
real property transactions, we will note certain facts regarding
the pre~1951 ownership of CMWS. Effie Meeker, one of the owners
and operatora/zz the water company, died July 31, 1940.

Apparently, /Julia Meekexr, an owner and operator of the company,
also died {n the 1540’s. Thus, for a part of that decade the
responsibllity to operate the water company deveolved upon the
administratrices of the Effie Moeker Estate and the. administrator
of thg/&ulia Meeker Estate. Paul R. Edwards, the heir to the Julia
Meekex Estate, succeeded to a 1/3 interest in both the water system
proge:ties and other Meeker family properties. However, Effie
Meeker had 17 heirs, some of whom also died during the 1940’s.
Thus, the owne?ship and duty to operate the water company was
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fragmented between Edwards, with a 1/3 interest, and the
adninistratrices, representing 17 heirs (or the estates
representing deceased heirs) of Effie Meeker. It was clearly not
in the public interest that public utility duties and obligations
should be fragmented amongst so many oxr that ownexrship ¢f the
public vtility should continue in this fashion.

In 1951 the Estate of Effie Meeker was stdAll not settled.
In September of that year the administratrices of' the Estate of
Effie Meeker entered into an agreement (Exhibif 27; also Exhibiz
25, Appendix A-6) with the Chenoweths to sekl to them for
$16,196.21 a 14/17ths interest in the real property of the Effie
Meeker Estate. The agreement segregated the properties to be
governed by the agreement into genexrsl real estate owned by the
Meeker Estate and real and personal/property of CMWS. The parties
-agreed to cooperate to obtain t%g/Ecmmissicn:svauthority'for the
transfer of the Camp Meeker Water System properties. The agreement
was expressly made contingent/upon the Commission”s approval of
that transfer. This agreemgnt resulted in two propexrty transfers:
one represented by the Noyember 26, 1951 deed (Exhibit 25, Appendix
A=10), the other by the November 29, 1951 deed (Exhibit 25,
Appendix A~1l.)

We will reyiew these two property transfers separately,
and then address thé overall impact of these transfers on the
current property rights of the parties to this proceeding.

On Qttober 10, 1951, the administratrices and Paul R.
Edwards joined with the Chenoweths in filing an application for
authority t¢ sell and transfer the Camp Meeker Water System to the
Chenoweths

A.32820 states, among other things, that: "It is the
belief of/ the petitioning sellers herein that the interest of said
Water SyBtem will be best served by the.transfer thereof .to the




A.83-11-54 ALJ/RTB/tcg/fnh ° ALT=COM-FRD

petitioning buyers herein who are also acquiring all of the

remaining real property owned by said Estate of Effie M. Meeker,
deceased, and the said Paul R. Edwards in common.® (Exhibit 25,
Appendix A-8, p.4.)

By ex parte D.46373 the Commission granted the¢ authority

sought in the application. Several statements in thé opinion show
that the Commission was aware that the estate pr

more than the Camp Meeker Water System. For ple, the opinion
recites:

“...[the administratrices] desiré to terminate
the proceedings of said estate and to dispose

of the properties comprising/it, including the
interest in the water syst ..

"...adninistratrices and Paul R. Edwards have
made drrangements t¢ dispose of their interests
to the Chenoweths for the sum of $24,880.28, of
which the sum of $8,500 has been assigned by
them as the amoynt of the purchase price
applicable to thie water system, leaving a
balance of appfoximately $16,300 applicable to
certain nonoperative lands. ...the purchasers
intend to acquire the remaining outstanding
interests, which are held by other estates now
pending in/the County of Sonoma, toO the end
that they/will have entire ownership of the
water sysgtem properties.~”

The orxder grants authority to the administratrices and
Edwards to sell/and transfer their interests in the Camp Meeker

Water System tfH the Chenoweths "undexr the terms and conditions set
forth in this/application.”

Z;n the November 26, 1951 deed, Edwards and Title Company,
grantors,/convey to Chenoweths, grantees:
*"...all of the right, title, and interest of the

said grantors in that certain property situate
in the County of Sonoma, State of California,
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and generally known as the Camp Meeker wWater
System, including all pipes, whether covered or
on the surface, used and employed in conveying
water to customers of said System, and all
connections and facilities of every kind and
character used and useful in the operation of
sald System, and alse all rights, privileges,
and easements had, used, and enjoyed in the
operation of said System, and also all water
and water rights appurtenant to said System and
used and useful in its operation, And also all
tanks, reservoirs, springs, spr traps,
pipes, and ditches leading thereto or
thexefroms

"All real property situate, ng, and being in
the County of Sonoma, State of California, used
in connection with the the Camp Meeker Water
System, a public utility/ including the
following parcels of real property situate
lying and being in the/County of Sonoma, State
of California, and moxe particularly descxribed
as follows: . . . Y (Exhibit 25, Appendix A-
10; Exhibit 16.)

The deed goes ox to describe: 1) Five parcels
in Sectien 27, totaling 5.63 acres; 2) Three parcels in
Section 28, totaling 9.48 acres; and 3) Ten Lots in
various Blocks of the Second Addition £o Camp Meeker and
all of Block 36.

This 1istiné’ot particularly described parcels and lots
ends with the following sentence:

"Together/ with any and all other real property
in said/County of Sonoma now or heretofore used
as springs, reservoirs, or tank sites in

connecktion with said Camp Meeker Water System,
a public utility."

The deed conclides with the following general language:

"Together with all water and water rights
appurtenant to and belonging to the above
described land, and all ditches, pipes, and
improvements, and all rights, privileges, and
easements belonging thereto or commonly had,
used, or enjoyed therewith, together with all

-23 -
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of the personal property used in the conduct
and operation ¢of said Camp Meecker Water System
gnd’gwned in common by the said grantors
erein.

"It is the intent and purpose of this Peed and
instrument of transfer to c¢convey not/only the
properties particularly described Werein, but
also all rights, easements, and privileges and
facilities appurtenant to said p Meeker
Water System and commonly used/ had, and
enjoyed in the maintenance angd operation
thereof, whether expressly ddscribed herein or
not, and this deed shall 80 construed as to
accomplish such purpose.”

The deed was signed by Edwards agd Title Company on November 26,
1951, and recorded with the Covhty of Sonoma on December 3, 1951.
DRA contends that "fhe language in the deeds reflect an
intent that not only specifjtc parcels of land were to be
transferred, but also any And all used or useful watershed,

facilities, water rights /and rights of entry." (DRA Opening Brief,
p- 10.)

CMWSI, on the other hand, analyzes the three paragraphs
quoted above in the following manner:

*3l. Examining the first paragraph of the subject
language emphasis is given to springs, reservoirs, or
tank sftes now or heretofore used in comnection with the
systepl (emphasis added). There is no suggestion of a
grany of springs, reservoirs or tank sites which might
thepeafter become useful to the utility.

"32i The second paragraph grants water and water rights

nt to and helonging to the above-described land,
gcc., as well as ‘all rights, privileges and easements

” (obviocusly meaning belonging to said

real property), ‘or commonly had used or
therewith’ (again, meaning used in connection with said
described real property), (emphasis added). Ballentine
defines ‘appurtenant’ as: ‘belonging to’:z ‘a
principal propexty xright’'. Ballentine's Law Dictionarv,

- 24 -
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(4

of the personal property used in the conduct
and operation of said Camp Meeker Water Systenm

and owned in common by the said grantors
herein.

71t is the intent and purpose of this Deed and
instrument of transfer to convey not only the
properties particularly described herein, but
also all rights, easements, and privileges and
facilities appurtenant to said Camp Meeker
Water System and commonly used, had, and
enjoyed in the maintenance and operation
thereof, whether expressly described herein or
not, and this deed shall be so construe€d as to
accomplish such purpose.”

The deed was signed by Edwards and Title Company on Novenmber 26,

1951, and recorded with the County of Sondga on December 3, 1951.
Staff contends that “the langdage in the deeds reflect an ]

intent that not only specific parcels/of land were to be

transferred, but also any and all uséd or useful watershed,

facilities, water rights and rightg of entry.” (Staff Opening

Brief, p. 10.) |

CMWSI, on the other hind, analyzes the three paragraphs
quoted above in the following manner:

731. Examining the first paragraph of the subject
language emphasiq/is given to springs, reservoirs, or
tank sites now or heretofore used in connection with the
systenm (emphasig added). There is no suggestion of a
grant of springs, reservoirs or tank sites which might
thereafter hecome useful to the utility.

732. The second paragraph grants water and water rights
appurtenant /to and kelonging to the above-described land,
etc., as well as ‘all rights, privileges and easements

/ (obviously meaning belonging to said
real property), ‘or commonly had used or gnggxgg
therewitl (again, meaning used in connection with said
described real property), (emphasis added). Ballentine
defines /’appurtenant’ as: ‘helonging teo’: ‘a

fz.2an ingi right attached to a_
D:insini] property x‘.iﬂh!'- Ball ﬂn:ingtﬂ Law DiﬁiQnIE:
12&2;/ - _
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"33. The thirxd paragraph expresses the intent of the deed
to transfer not only the properties described therein but
also rights, easements and privileges and facilities

to said system. Obviously there is no
suggestion that real property not described in the deed
is to be considered transferred but only rightsy)
ezsements, privileges and facilities arising ocut of or
connected with the said described real pro Yo

"34. In a careful reading of the above language two
things become abundantly clear. First/ there is no
suggestion of any intent to convey real property not
specifically described. What is reddily apparent is of
course the intent to preserve to Lhe specifically
described real property all water and water rights
already ’belonging to the aboypé-described land.’

"35. Nor is there any suggestion of any intent to convey
any rights not already appurtenant to and belonging to

the specifically described land. It should be noted that
the first time use of the term ‘watershed’ arose or any
contention asserted with respect thereto was by Staff io_.. .
April, 1984, durin e course of the first hearing
regarding this Application.

"36. Secondly, the deed is totally devoid of any language
to suggest any jfntent to convey to the water system
rights to operxte prospectively so as to increase the

water system’#g rights in adjacent properties as its
needs might Increase.

*37. What foday might be needed by or deemed useful to
Camp Meeker Water System to make it ‘complete watex
system’ by today’s standard is a separate and distinct
issue ffom the question of what in fact is owned by the
utilitfy. " (Exhibit 25, inchporatedzby‘reference in CMWSI
Openijfag Brief, pp. 10=12.) g

5 On page 1 of its Opening Brief, Applicant incorxporates
Exhibit 25 by reference "as a portion of its opening
brief/arqument.” Although the appendix to Exhibit 25 was admitted
into evidence, the exhibit itself was not, since no witness
testified to the facts asserted therein. (TR 5: 456-459.) To the
extent that Exhibit 25 contains legal arguments which are properly

(Footnote continues on next page):
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We believe that both parties are partly right and
partly wrong in their evaluation of the property rights at isgde
in this proceeding. DRA is correct in asserting that CMWS
right to use Chenoweth land for public utility purposes,
in claiming that CMWSI has an ownership interest in th
CMWSI is correct in asserting that the November 26, Y951 deed gave
it no ownership interest in Chenoweth land, but exxs in contending
that CMWSI has no rights to use that land. We will explain.

The language of the November 26, 1952 deed states that
the Estate of Effie M. Meeker and Paul R. Edyards transferred not
only the real property held by the Camp Megker Water System, but .
also any water rights, easements, and prjtvileges held by the water
company. Clearly, something more thanfeal estate and the
attendant rights of the owner to use Ahat real estate was conveyed.

Reviewing the circumstancgs surrounding the transaction
in light of California Civil Code/provisions governing property
transfers, we find that the trawsfer of these water rights,
easements, and privileges gavo/bMWSI speclfic legal rights to use
the land retained by the MeeXers and subsequently transforred to
the Chenoweths on Novembes/ft, 1951. A quick summary of easement

law may be helpful at t point.
An easement a propexrty interest in the land of another

which entitles the owner of the easement to use the other’s land or
prevent the other frém using that land. (ngxign____jgx‘; (1986).

(Footnote continued from previous page)

included in A legal brief, we accept the incorporation ¢f this
material by/reference.

we do/not, of course, condone the practice of ¢iting in a
brief facrual material not admitted intco evidence. To the extent
that CMWZI'’s blanket incorporation of Exhibit 25 includes the
purportgdly factual material in Exhibit 25, CMWSI’s incorporation
of thig material in its brief is highly~objectionable., We advise
CMWSI Ao refrain from this improper practice in the future.




A.83-11-54 ALJ/RTB/tcg/fnh" * ALY-COM-FRD

We believe that both parties are partly right and
partly wrong in their evaluation of the propepty rights at issue
in this proceeding. Staff is correct in asserting that CMWSI has a
right to use Chenoweth land for public updlity purposes, but erxs
in claiming that CMWSI has an ownershiy interest in that land.
CMWSI is correct in asserting that e November 26, 1951 deed gave
it no ownership interest in Chenoyéth land, but errs in contending
that CMWSI has no rights to use fhat land. Wa will explain.

The language of the November 26, 1951 deed states that
the Estate of Effie M. Meek¢t and Paul R. Edwards transferred not
only the real property held by the Camp Meeker Water System, but
also any water rights, sements, and privileges held by the water
company. Clearly, somgthing more than real estate and the
attendant rights of the owner to use that real ¢state was conveyed.

Reviewing/the circumstances surrounding the transaction
in light of Califofnia Civil Code provisions governing property
transfers, we f£ird that the transfer of these water rights,
easements, and yrivileges gave CMWSI specific legal rights to use
the land retained by the Meekers and subsequently transferred to
the Chenowe on November 29, 1951. A quick summary of easement
law may be helpful at this point.

) easenent is a property interest in the land of another
which entitles the owner of the easement to use the other’s land or
prevent gapvothqr from using that land;. (ﬂgzlgn_g;_kagg‘(lQBG)

-

(Footnote continued from previous page)

included in a legal brief, we accept the incorporation of this
material by reference.

We do not, of course, condone the practice ¢of citing in a
brief factual material not admitted into evidence. To the extent
that CMWSI’s blanket incorporation of Exhibit 25 includes the
purportedly factual material in Exhibit 25, CMWSI’s incorporation
of this material in its brief is highly objectionable. We advise
CMWSI to refrain fronm this improper practice in the future.

C<g -
1 6
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181 CA 3d 561, 568; Witkin, Real Property, Sth Ed. (1987), § 434.)
An easement is an interest in the land of another, but not an
estate in land. ( v, (1979) 94 CA 3d 895,
901.) 7Thus, it is a right to use land, but not teo claim the land
as oné’s own. The land to which an easeme;;/zé/:ttachedis called-
the dominant tenement; the land burdened by/the easement is called
the servient tenement. (Civil Code § 803 f

Civil Code § 801 states that /The following land burdens,
or servitudes upon land, may be attached to Qther land as incidents
or appurtenances, and are then callé& easements: ...4. The right~
of-way; 5. The right of ee.; 6. the right of
transacting business upon land;/9. The riqht of ;gggizing_zg;g;_

(emphasia_added ) -

Civil Code § 662 states that "A thing is deemed to be
incidental oxr appurtenant to land when it is uysed with the land for
its benefit, way Or watexcouxse, or of &
passage for light, air, or heat from ox a¢ross the land of
another.* (empha.si.s/ added. )

Thus , an easement is a xright t¢ use, or burden, the
property of anotﬁer, the easement is “appurtenant” to the land it

6 Because the *“water and water rights* and "all rights,
easements, and privileges and facilities appurtenant to said Camp
Meeker Water System..." conveyed by the November 26, 1951 deed and
the identical August 7, 1959 deed could all be characterized as

"easements” under Civil Code § 801, we will hereafter gemerally
refor to them as "easements."”
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benefits.7

As Gene Koch pointed out in his comments on the proposed
decision, an easement cannot be held by the owner/of the property
burdened by the easement (Civil Code § 805). e owner of an
easement has rights over the land of another,/not rights over his
or her own land. Thus, it is clear that thé easements conveyed by
the November 26, 1951 deed affect property other than the land
conveyed by that deed. Given the relationship of the water system
to the land retained by the Estate of/Effie M. Meeker, it is

obvious that the retained land is the land affected by the
easenments.

In the present case, the Meekers did not as owners of the
Canp Meeker Water System have & formal easement over the portion of
their land that was not in ir public utility water system rate
base. They did not need ong, since they already possessed the
right to explore for and dévelop new water sources on that land,
and to rest assured that ey would not, as owners of that land, do
anything contrary to their interests as operators of the Camp-

Meeker Water System. The public utility, however, had what is

7 When the word/“appurtenant” is used in connection with the
word ~easement,” jt does not mean that the easement is physically
attached to the easement owner’s land, but rather that it is
legally attached/to that lard which it benefits. The land to which
an easement is attached is called the dominant tenement; the land
burdened by the/easement is called the servient tenement. (Civil
Code § 803.)

Easements/may be either ~appurtenant” or ”in gross.”
“Appurtenant easements” are transferred along with the property
they benefit,/whether or not they are mentioned in the deed itself
(Civil Code §§ 662, 801, 1084 and 1104; Movlan v, Dvkes, supra, 181
CA 3d at 568~569). Easements ”in gross” are personal rights which
are not transferred when the land is sold. (Civil Code § 802.)
Where it is/unclear whether an easement is in gross or appurtenant,
it will be assumed that the easement is appurtenant. (

Baking cCompany v, Kakz (1968) 68 C 2d 512, 521-523; Elliott v.
McCombs (1941) 17 C 24 23.) ‘ ~ |

- 3% -
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/
benefits.’ _ Ve
As Gene Koch pointed out in his comments on tﬁg/ﬁ:Oposed

decision, an easement cannot be held by the owner of ?ye property
burdened by the easement (Civil Code § 805). The ogyer of an

easement has xrights over the land of another, not rights over his
or her own land. Thus, it is clear that the easements conveyed by
the November 26, 1951 deed affect property other than the land
conveyed by that deed. Given the relationship of the water system
to the land retained by the Estate of Effié/n; Meeker, it is

obvicus that the retained land is the land affected by the
easements. '

In the present case, the geékers did not as owners of the
Camp Meeker Water System have a f£o

1l easement over the portion of
their land that was not in the

:z/public utility water system rate
base. .They did not need one,..sdince they already possessed the
right to explore for and devgxgpnew water sources on that land,

and to rest assured that they would not, as owners of that land, do
anything contrary to their/interests as operators of the Camp
Meeker Water System. Thd/publicrutilityy however, had what is

7 When the word/ "appurtenant” is used in connection with the
word “easement,”

t does not mean that the easement is physically
attached to the easement owner’s land, but rather that it is
legally attached to that land which it benefits.

The land to which
an éasement iq/attached is called the dominant tenement; the land

bggdenegoby the easement is called the servient tenement. (Civil
Code § 803.)

Easements may be either "appurtenant” Or "in gross.”
"Appurtenapt easements” are transferred along with the property

.+ they benefit, whether or not they are mentioned in the deed itself
(Civil Code $§ 662, 801, 1084 and 1104; Movian v. Dvkes, supra, 181
CA 3d at/568~569). Easements "in gross” are personal rights which
;;e not/transferred when the land is sold.

ere

(Civil Code 802.)
it wi

is unclear whether an easement is in gross or appurtenant,
be assumed that the easement is appurtenant. (

v, (1968) 68 C 2d 512, 521-523; Elliott v.
(1941) 17 C 2d 23.) | |
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sometimes referred to as a ”“quasi-easement” which ripened into a
formal easement when a portion of the land was conveyed to the
Chenoweths by the November 26, 1951 deed. °

When the Estate of Effie M. Meeker and Paul/R. Edwards
transferred the water system to the Chenoweths by way of the
November 26, 1951 deed, they expressly transferred all water
rights, easements and privileges previously enjgyed by the Camp
Meeker Water System. These rights, easements/ and privileges
benefited the water system and burdened the/property of another -
the remaining land held by the Meeker Es . These water rights
and easements are appurtenant to the water system property
transferred by the November 26, 1951

We note that evan if the November 26, 1951 deed had
not mentioned easements, an implied/easement would still have been

created by operation of law. Civyl Code § 1104, “Easements passing
with property,” states that:s

“WHAT EASEMENTS PASS/ WITH PROPERTY. A_
prope passes all

=90 = =, =L
easements attached/thereto, and greates in
favor thereof an ¢asemen . e _othe o

RLEQDCLY -, We perooll whose ¢ -1z
Lransferred in e same manner and to the
sane extent as such property was obviously
and permanently used by the person whose

estate is tranxsferred, for the benefit

8 The concept of ¥ quasi-easement may be explained as follows.
When two parcels of/land are owned by one owner, it is not possible
for that owner as gwner of parcel A to have a true easement with
respect to parcel B, but it is possible for that person to be using
parcel B for the gervice of parcel A. Parcel B, for example, may
have a roadway, of a water system, which benefits parcel A. In
such a case, the/owner of the parcels could be said to have a
quasi-easement over parcel B for the benefit of parcel A. When
parcel A is sol¢, the quasi-easement becomes a true easement
possessed by the new owner of parcel A. If the owner does not gain

the easement ough express grant, he gains it by operation of
law. (Civil c;gi § 1104.) ’ ¥ °pe :

- 34 -
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sometimes referxed to as a "quasi-easement” which ripened irdto a
formal easement when a portion of the land was conveyed b&rthe
Chenoweths by the November 26, 1951 deed. 8
When the Estate of Effie M. Meeker and Paul R. Edwaxds
transferrxed the water system to the Chenoweths by"iy of the
November 26, 1951 deed, they expressly transfe::égwall water
rights, easements and privileges previously gyﬁgyed by the Camp
Meeker Water System. These rights, easements, and privileges
benefited the water system and burdened the property ©of ancther -
the remaining land held by the Meeker %ftate. These water rights
and easements are appurtenant to the water system property
transferred by the November 26, 195¢F&eed.
. We note that even if thefNovember 26, 1951 deed had
contained no mention of an easement, an implied easement would
.. 8till have been created by ope;ation_oﬁmlaw. . Civil Code & 1104,
"Easements passing with property,” states that:

"WHAT EASEMENTS ,PASS WITH PROPERTY. A_
passes all

Lxansfer of zed) propexty
easements attached thereto, and greates in
favor theres: m

A

- in the same manner and to the
same extent as such property was obviously
and permanently used by the person whose
estate /Ais transferred, for the benefit

8 The congept of a quasi-easement may be explained as follows.
When two parcels of land are owned by one owner, it is not possible
for that owner as owner of paxrcel A to have a. true easement with
respectggb‘parcel B, but it is possible for that person to be using
parcel B for the service of parcel A. Parcel B, for example, may
have a/roadway, or a water system, which benefits parcel A. In
such & case, the owner of the parcels could be said to have a
quasi~easement over parcel B for the benefit of parcel A. When
parcel A is sold, the quasi-easement becomes a true easement
possessed by the new owner of parcel A. If the owner does not gain
the easement through express grant, he gains it by operation of
law. (Civil Code § 1104.) , ' L

.-
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thereof, at the time when the transfer was
agreed upon or completed.” (emphasis added.)

Thus, even if the Novembexr 26, 1951 deed did not explicitly mention
easements, the Chenoweths, as the new owners ¢f the Camp Meeker
Water System, would have had an iﬁpliedVeasement tovuselphe
remaining Meeker property in the same manner as it was/being used
when both properties were owned by the Meekers.

2. What is the extent of the eagementsrbenefiting CMWSI

and burdening Chenoweth Jland?

We must now determine the extent of the easement rights
possessed by CMWSI over the Chenoweth land(' Wo will use the
following guidelines.

The scope of an easement is determined by the language of
the grant, or the-nature of the enjoyment Ly which. it was acquired.
(Civil Code § 806). Courts "may consider the type of rights
conveyed and the relatiomship betWween the easement and other real
property owned by the recipienu/zf the easement...” Movian v.
Rykes, supra, 181 CA 3d at 569.) "[Clonsideration must be given
not only to the actual uses /being made at the time of the
severance, but also to such uses as the facts and circumstances
show were within the reﬁgénable contemplation of the parties at the

time of the conveyance./” (Fristoe v. Drapeaw (1950) 35 C 24 5, 10.)
See also, ﬁgg;gg;z‘_ggé;ggxign (1983) 139 C» 3d 856, 861-862.) Aand
"an easement createg/by conveyance, having by its nature a
prospective operation, should be assumed to have been intended to
accommodate futurd(needs.'" Eggg_g;_;;ﬁz_gﬁ_hgg_&ngglgg (1967) 67
¢2d 350,355.) gfhally; easements conveyed in deeds must be
interpreted in favor of the grantee ~ in this case, the new owners
of the Camp Meekexr Water System. (Civil Code 4§ 1069.) We will
therefore inégrpret any ambiguity in the deed to provide the water
company with more, rather than less, property'rights.

a. Deed language
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thereof, at the time when the transfer was
agreed upon or completed.” (emphasis added.)

Thus, even if the November 26, 1951 deed did not explicitly mention
easements, the Chenoweths, as the new owners of the Camp Meeker
Water System, would have had an implied easement toO use th
remaining Meeker property to benefit CMWS in the same manﬂ;r as it
was being used when both properties were owned by the Meekers.

2. What is the extent of the ea;ements Penefiting CMWSI
/

We must now determine the extent of /the easement rights
possassed by CMWSI over the Chenoweth land./ We will use the
following quidelines.

The scope of an easement is determined by the language of
the grant, or the nature of the enj:zpéﬁt by which it was acquired.
(Civil Code § 806). Courts “may copsSider the type of rights
conveyed and the relationship betwéen the easement and other real
property owned by the recipient of the easement...” Movylian v,
Dykes, supra, 181 CA 3d at 569 #{Cjonsideration must be given
not only to the actual uses being made at the time of the
severance, but also to such/uses as the facts and circumstances
show were within the reaconable contemplation of the parties at the
time of the conveyance.” /(Fristoe v, Drapeau (1950) 35 C 24 3, 10.)
See also, (1983) 139 CA 34 856, 861-862.) And
7an easement created b& conveyance, having by its nature a
prospective operatiqp‘ should be assumed to have been intended to
accommodate ruturelpeeds." Faus v, City of Los Angeles (l967) 67
€24 350, 355.) PFinally, easements conveyed in deeds must be
interpreted in tazzr of thae grantee - in this case, the new owners
of the Camp Meeyér water System. (Civil Code § 1069.) We will
therefore interpret any ambiguity in the deed to provide the water
company with more, rather than less, property rights.

2 Deedvlanguagg
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‘.

Here, the deed lanquage jranting the easement reads as
follows: ‘

"...all of the right, title, and intexest of the
said grantors in ...the Camp Meeker Water
Systenm, including all pipes, whether covered or
on the surface, used and employed in conveyin
water to the customers of said System, and al
connections and facilities of every kind and
character used and useful in the operation ¢
said System, v
h o n
m W
d w

used _ox wseful in its operation, and olso all
tanks, reservoirs, springs, spring traps,
pipes, and ditches leading thereto Ox
therefrom:

The deed concludes with the £ lowing general
-language:

Vb

" and purpose @£ this
Deed and instrument of Aransfer %0 _Convey not

Qnly the properties pd Lcularly descr;bed
Rut _alse all/ .

x 2ye im.and'commonly used,'
had, and enjoyed n the maintenance and
operation thereg

d this Deed shall be so

?o:strued as ?ccomplish such purpose.

It is cleay that CMWSI, as holder of the easement, has
broad rights to water from the land subject to the easement. The
expansive nature ozethe easement granted is clear from the
statement of inté;t that the deed be interpreted to transfer not
only the prope:my specifically described in the deed, but also all
rights, easemen:s, and privileges and facilities appurtenant to the
water system,/ whether expressly described or not. This statement
leaves no %pubt that the parties to the deed intended that the
water company not be harmed by the transfer, and that the new
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Here, the deed language granting the easements reads as
follows:

.--all of the right, title, and interest of the
said grantors in ...the Camp Meeker Wafer
System, including all pipes, whether/covered or
on the surface, used and employed conveying
water to the customers of said System, and all
connections and facilities of every kind and
character used and useful in : operation of
said System, and_also 2 aq J N qge
-9OL® =K'= 1= = L4545 <A=A" =yele 1 =i* L (A
stem, aAd also 2
QDQ_EAIELJ:" 2 ApPurtenay I3 em.and_
ed Qr uge 5 _opeflation, and also all
tanks, reservoirs, springs, spring traps,
pipes, and ditches leaddng thereto or
therefrom:

The deed concludes with the following general
language:

~

DReed and inst -ent of transfer

only the prope ies particularly descr;bed
nerein, . _ Yaet-

ptent and purpose of this
Xo convey not_

= ALS e2 ) 1

- g _Aappurtenan Q Ko
AmD Me ) ey and commonly used,
had, and enj yed in tho maintenance and
operation erecf,

herein or not, and this Deed shall be so
construed as to accomplish such purpoao.

(emphasis Added.)

It is clear that CMWSI, as holder of “he easenments, has
broad rights to water from the land subject to the easements. The
expansive nature ¢f the easements granted is clear from the
statement of intent that the deed be interpreted to transfer not
only the property specifically described in the deed, but also all
xights, easements, and privileges and facilities appurtenant to the
water system, ether expressly described or not. This statement
leaves no doub that the parties to the deed intended that the
water company ?ot be harmed by the transtcr, and. that the new
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- owners have every single property right enjoyed by the formerxr
owners with regard to the operation and maintenance of the water

systen, ////,f’*
b. The relationship between the water rights and
, easements and the land to which they;:jﬁ,dttached

The property to which the easement in question is
attached belongs to a public utility obligated to ISvide safe and
adequate water supplies to its customers. (Ca%, ornia Health and
Safety Code §§ 4011-4016.) A look at the relationship between the
Chenoweth ;and and the land owned by CMWSI helpful in our
evaluation of the scope of the easement.

CMWST witness William Chenoweth testified that none of
the wells currxently serving the water/system are located on CMWSI
land:__i:n.2= 184-186.) All of the/wells providing water to CMWSI
were drilled on Chenoweth land af¥er efforts to‘develoﬁf;%llslon
CMWSI land failed. (TR 2: 194.) The wells on Chenoweth land
provide about half the utility’s total water supply. (Exhibit 20,
p. 18.)

For health and sgfety reasons, the use of groundwater
from wells is preferable A0 the use of surface sources of water,
although DHS believes sdrface sources must be maintained as backup,
emergency sources. (DHS witness Clark, TR 1: 18-19, 31-32, 34.)

DHS witness Clark testified that DHS was concerned about the long-
tern yield of the 4;115 serving the water system, beczuse the wells
drilled in the edrly 1980s with Safe Drinking Water Bond Act
(SDWBA) funds had yet to be tested during a period of low rainfall:
if the wells ;éiled because of clogging, they could possibly be
redrilled, Bﬁt if they failed because of drought cornditions that
might not be the case. (TR 1l: 34=-36; Exhibit 7.) DHS’s position
has.alwuys/been that surface scurces must be treated and additional
water sg‘éces devéloped; (TR 1z 39, 41; See'alsQ; DHS E2hibits_28
and 36 Clark testified that DHS had agreed with the community
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-

owners have every singla property right enjoyed by
owners with regard to the operation and mainte e of the water
system.

b. The relationship between the water rights and
easenments and the land to ch they are attached

The property to which the easefients in question are
attached belongs to a public utility gdligated to provide safe and
adecquate water supélies to its custo . (California Health and

CMWSI witness Williap Chenoweth testified that none of
the wells currently serving tde water system are located on CMWSI
land. (TR 2: 184-186.) All/of the wells providing water to CMWSI
were drilled on Chenoweth land after efforts to develop wells on
CMWSI land failed. (TR 2y 194.) The wells on Chenoweth land
provide about half the utfility’s total water supply. (Exhibit 20,
'p. 18.)

For health arnd safety reasons, the use of groundwvater
-from wells is prefer e to the use of surface sources of water,
although DHS believes surface sources must be maintained as backup,
emergency sources. HS witness Clark, TR 1: 18-19, 31-32, 34.)

DHS witness Clark testified that DHS was concerned about the long-
tern yield of the wells serving the water system, because the wells
drilled in the early 1980’s with Safe Drinking Water Bond Act
(SDWBA) funds had yet to be tested during a period of low rainfall;
if the wells failed because of clogging, they could possibly be
redrilled, but if they failed because of drought conditions that
might not be the case. (TR 1: 34~36; Exhibit 7.) DHS’s position
has always been that surface sources must be treated and additional
water sources/ developed. (TR 1: 39, 41; See also, DHS Exhibits 28
and' 36.) cx'rk.testified:that‘DHSrhad%agreed‘with'thq'community
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and the water company that additional horizontal wells should be
developed so that less surface water would have to be treated. (TR
1: 41.) DHS points out that the lands affected by the easement
have as a watershed fed water utility sources since at least 1932,
and have provided sites for new wells to replace old wells thét
have become clogged or have otherwise deteriorated. (TR
TR 6: 569, 586=592.) DHS notes that water from this layxd is vical
for the continuing operation of the water system. 9 5: 468~465.)

If the easement were limited to the use ¢f springs or
diversions on the watershed in 1951 and to the protection of
surface and groundwater flow feeding utility spurces in existence
at that time, CMWSI would not be able to develop new water sources
on Chenoweth land. Since 1951, a great many of the water sources
in use at that time have deteriorated or’ieen taken out of
service.9 The wells on Chenoweth land’;re~CMWSI's only source of
well water. New wells will be :equxéédvto~replace clogged or
drought stricken wells, and to p:dside'an additional supply of safe
drinking water. Efforts to driii.wells on CMWSI land have failed.
Although the Chenoweths havgdeOperated'with CMWSI with régard to
the development of new water souxces, they might sell the land to
someone not affiliated w the water company who might be less
cooperative. ‘

When we viey the water rights and easement granted in the
November 26, 1951 deéd in light of their relationship to the public

9 A report/prepared by Branch witness Martin R. Bragen notes
that: "Since/1951 there have been many watexr sources for the
system, most’ of them not now in use. Seven of the springs which
were used jmn 1951 are still active today, while twenty-nine springs
and wells which were used between 1951 and the present are no
longer active. Most of the sources dried up. Twelve sources added
since 1951 are still active." (Exhibit 20, p. 18 (footnote
omitted/) It is clear that CMWSI water sources present a moving
Eargezﬂfand'cannot be pinned down t¢o a specific number of static
locations. o S

-
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and the water company that additional horizontal wells should be
developed s0 that less surface water would have X0 be treated. (TR
1: 41.) DHS points out that the lands affected by the easements
have as a watershed fed water utility sourceS since at least 1932,
and have provided sites for new wells to xeplace old wells that
have become clogged or have otherwise deteriorated. (TR 1: 34-36;
TR 6: 569, 586-592.) DHS notes that water from this land is vital
for the continuing operation of the/water system. (TR 5 468-469.)
If the easements were limited to the use of springs or
diversions on the watershed in/y951 and to the protection of
surface and groundwater flow feeding utility sources in existence
at that time, CMWSI would neﬁlbe able io~d¢velop-new water sources
on Chenoweth land. Since }951, a great many of the water sources
in use at that time have/deteriorated or been taken out of
service.? The wells on/Chenoweth land are CMWSI‘s only source of
well water. New wells/will be required to replace clogged or
drought stricken wells, and to provide an additional supply of safe
drinking water. E:t@rts to drill wells on CMWSI land have failed.
Although the Chencweths have cooperated with CMWSI with regard to
the development of new water sources, they‘might sell thc land to

someone not arfiliated with.tho wator company'who might bo less
cooparative.

/

9 A report prepared by staff witness Martin R. Bragen notes
that: ”Since 1951 there have been many water sources for the
system, most of them not now in use. Seven of the springs which
were used in 1951 are still active today, while twenty-nine springs
and wells which were used between 1951 and the present are no
longer active. Most of the sources dried up. Twelve scurces added
since 1951 are still active.” (Exhibit 20, p. 18 (footnote
onmitted.) It is clear that CMWSI water sources present a moving

target, and cannot be pinned down to a specific number of static
locations. D

%%




A.83-11-54 ALJ/RTB/tcg/fnh* _ALT=COM~FRD -

When we view the water rights and/casements granted in
the November 26, 1951 deed in light of theéir relationship to the
public : - ‘ '
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utility land to which they are attached, we conclude that they
should be interpreted so as to enable CMWSI to c¢ontinue to meet/Ats
public utility obligations. CMWSI would not be able to meet’
public utility obligations to provide customers with a secure’and
adequate source .of safe water if the easement were limitad to the '
springs in existence in 1$51.

¢. Circumstances within the contemplation of the
¥eeker Estate and the Chenoweths 1951 -

CMWSI’s assertion that there is no rgason to infer that
parties to the 1951 deeds intended tha% the son-utility land be
affected by any water sources beyond thosedin existence in 1951 ox
that such water sources be expanded to sexve the needs of an
increased customer base is not convincing.

A Commission decision issued on June 13, 1930, Just three
months prior the date the Estate of’éftie M. Meekexr and Paul R.
Edwaxrds zeached‘an.agzeement«to~uéansfer the water system to the
Chenoweths, found that the Camp/Meeker Watez System had inadequate

' water sources to serve existing and future customers and ordexed

numexous improvements in t&p/water supply.lo In D 44303, 49 CpUC
729 (1950) the Commissaoa/stated that:

"The present,Owners [the Meekers] of the system have
failed to recognize their responsibility as operators of
a public utdlity, and the present proceeding and the '

current record only serve to emphasize that deficiencies
mmnmmdmuwx;m- These defects

10 This waa/ﬁzt the first time CMWS was ordered to improve its
. sexvice and dAncrease its water supply; The very first Commission

decision concerning CMWS found that "service rendered on said Camp
Meeker Water System has been inadequate, insufficient and
unsatisfactory and that certain replacements and enlargements of
the distribution pipe mains and further development of the spring
sources/ of supply and improvement in operating methods and
practices are necessary and required in order that adequate,
sufficient and satisfactory sexvice may be zendered to consumers.”

(D 24567 37 CRC 284, 288 (1932) ) ‘ :
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utility land to which they are attached, we conclude that they
should be interpreted so as to enable CMWSI tofcontin%g/éo-meet its
public utility obligations. CMWSI would not be able to meet its
public utility obligations to provide customers with a secure and

adequate source of safe water if the easements wdre limited to the
springs in existence in 1951.

¢. Circumstances within the cdntemplation of the
Meeker Estate and the Chenoweths in 1951

CMWSI’s assertion that there/is no reason to infer that
parties to the 1951 deeds intended tihat the non-utility land be

affected by any water sources beyoprd those in existence in 1951 or
that such water sources be expanded to serve the needs of an
increased customer base is not fonvincing.

A Commission decisioh issued on June 13, 1950, 4ust three
months prior the date the Esfate of Effie M. Meeker and Paul R.
Edwards reached an agreement to transfer the water system to the
Chenoweths, found that thea Camp Meeker Water System had inadequate
water sources to serve eXisting and future customers and ordered
numerous improvements the water supply.lo In D.44303, 49 CPUC
729 (1950) the Commisgion stated that:

“The pres¢nt owners (the Meekers] of the system have
failed to recognize their responsibility as operators of
a public/utility, and the present proceeding and the
current /record only serve to emphasize that

D v ol- b _ & D gigt. These defects

10 This was mot the first time CMWS was ordered to improve its
service and increase its water supply. The very first Commission
decision concerning CMWS found that “service rendered on said Canp
Meeker Water /System has been inadequate, insufficient and
unsatisfactory and that certain replacements and enlargements of
the distribution pipe mains and further development of the spring
sources of supply and improvement in operating methods and
practices are necessary and required in order that adequate,.

sufficient and satisfactory service may be rendered to consumers.”
(D.24567, 37 CRC 284, 288 (1932).) Lo :

- ” -
34
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may be grouped under the two general headings of gupply
and distribution." (p. 731.)

"It is apparent that certain specific improvements should
be made to the system.” [These improvements included
cleaning and restoration of certain springs, and
installation of permanent collection/boxes at others.)

'Also’ R ompan ag ne -_-_..‘._n 0L developing

additiona) watex supply to provide adequate service to
the present customers and the Anticipated further greo
of the svstem.- (Id. at 732)

"We find from the evidence of record that:

1. ZXhe present facilitdes fox progurement, storage, and
distribution of water, in comnection with the public
utility watexr system owned and operated by the Estate
of iffie M. MeeXer and by Paul Edwards at Camp
Meeker... ' ‘

needs of the consumexs served by said water system.

2. The mm&@mmm employed by said
Estate of Effie M. Meeker and by said Paul Edwards are

(nadequate’ and insufficient Lo assure said consumers a_
pasonable continuous supply of water for domestic
use.

The lngstallation of o facllisies, as herein set
forth, n h

procedures in connection with the operation of said
watgr system- v

ang satisfactory operation of said water svstem as a
pyblic utility.’ (p. 733) (emphasis added.)

Thege findings regarding the inadequacy of current water
sources, the/need to restore to operation existing springs taken
out of service, and the need to improve the supply and delivery of
water to provide adequate sexvice to both present and anticipated
future cugtomers show that the Commission did not assume status quo
use of the non-utility land when it approved the transfer of real
estate and easement rights several months later. We do not believe
our predecessors were so incompetent as to approve a property

. transfer which could make compliance with their own orders
impossible so soon after those orders were issued.
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Given the fact that D.44303 pre-dated the 19551 property
transfers by only a matter of months, we £ind that the néed for an
expansion of the Camp Meekexr water supply was within rhe reasonable
contemplation of the parties to those property trandfers. Given
the limited nature of the purely utility property’, we £ind that the
need to develop new sources of water on the noy=utility land now
owned by the Chenoweths was also within the xreasonable
contemplation of the parties.

Finally, we note that property’rights can be “enjoyed*
even if they are not immediately'exeigfﬁed- The fact that CMWSI
did not actually drill wells on Chepoweth land until 1959 does not
mean it did not enjoy the right to/do so earlier. Such a right is
like money in the bank, it is ggééorting, enjoyable, and useful to
have the money there even if you do not immediately spend it.

We will reject.CMWSI’s interpretation of easement rights,
which would restrict its zright to develop new sources of water on
the land it formerly hadsaccess to through qoint ownership, place
such development at the/ mercy of the new owners of such land, and
otherwise hamper its /ility to carry out its public utility
obligations. Such &n interpretation would be contrary to the
expansive language/in.the deed, contrary to the Commission’s
expressed‘concegﬁg regarding the utility’s need to develop water
sources for existing and future customers, and contrary to the
public interegt. '

Wo/will interpret the broad easements here in a manner
consisteng/éith the deed language, with their relationship to the
land ben3£ited by the easement, with their underlying public
utility spurpose, with the maxim that easements are to be
interpyeted in favor of the grantee, and with the principle that

easeménts by grant should be assumed to take future needs into
t.

We find that the Meeker £amily7operators of CMWS enjoyed
quasi-easement rights to use the non-utility portion of their Camp
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Given the fact that D.44303 pre-dated the ;1951 property
transfers by only a matter of months, we find that e need for an
expansion of the Camp Meeker water supply was withiin the reasonable
contemplation of the parties to those property Xransfers. Given
the limited nature of the purely utility prop rty, we f£ind that the
need to develop new sources of water on the/non-utility land now
owned by the Chenoweths was also within
contemplation of the parties.

Finally, we note that propegty rights can be “enjoyed”
even if they are not immediately exefcised. The fact that CMWSI
did not actuvally drill wells on noweth land until 1959 does not
mean it did not enjoy the right %o do so earlier. Such a right is
like money in the bank, it is cé&torting, enjoyable, and useful to
have the money there even if éu do not immediately spend it.

We reject CMWSI’s /interpretation of easement rights,
which would restrict its right to develop new sources of water on
the land it formerly“had/access to through joint ownership, place
such development at the mercy of the new owners of such land, and
otherwise hamper its ability to carry out its public utility
obligations. Such,ae/interpretation would be contrary to the
expansive lanquage in the deed, contrary %o the Commission’s
expressed concerns regarding the utility’s need to develop water
sources for existing and future customers, and contrary to the
public interest.// | ‘

We will interpret the broad easements here in a manner
consistent wity/the deed language, with their relationship to the
land: they ben?tit, with their underlying‘publ;c utility purpese,
with the maxim that easements are to be interpreted in favor of the
grantee,. an:/zith the principle that easements by grant should be
assumed to take future needs into account. ‘

/e find that the Meeker family operators of CMWS enjoyed
quasi-easement rights to use the non-utility portion of their Camp
. Meeker property for public utility purposaes by virtue of their
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Meeker property for public utility purposes by virtue of their ///”
common ownership of the utility and nor-utility portions of their
property. These rights included the right 1) to take all wazég
flowing over or located under the land; 2) to enter upon the

land to explore for, develop, and maintain water sources thereon;
3) to . construct dams and reservoirs on the land for water storage
and supply purposes; 4) to enter upon the land to/maintain such
dams and reservoirs; 6) to construct and maintain pipelines and
rights ¢f way necessary for the taking of water from the land; 7)
to drill wells and develop aprings neces%gf; to supply water from
the land; 8) to expand their use of theland as necessary to
replace deteriorating or obsolete w§}er sources and to develop new
sources of water to meet the growing needs of an increased customer
base; 5) to insist that no onekﬂnterfere with any of these rights;
9) to rely on the maintenance of the land in a manner that would
not adversely affect the u:}lfﬁy's water supply operations; and 10)
to do anything else necessiry to utilize-the~gon-utility portion of
their land for public utflity water sezrvice purposes.

The new ownexs of the Camp Meeker Water System possess

these same rights.ll

c.

/

- California Supreme Court clarified the rights of the purchaser of
land’ to which an appurtenant water right was attached: “This water
was/ by right used with the land for its benefit when Lamar conveyed
the land and its appurtenances, and it does seem to us that Lamar
conveyed all the right which he had to it, to his grantee, who has

& right to insist upon being supplied with all the water Lamar
would have been entitled to if he had nevexr conveyed.”
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-

common ownership of the utility and non-utility portions of their
property. These rights included the right 1) to take all water
flowing over or located under the land; 2) to enter upon the

land to explore for, develop, and maintain water sources thereon:
3) o construct dams and reservoirs on the land for water storage
and supply purposes; 4) to enter upon the land-tornaigpain such
dams and reservoirs; 5) to construct and maintain pipelines and
rights of way necessary for the taking1o£ water from the land; 6)
to drill wells and develop springs necessary tofaﬁiply water from
the land; 7) to expand their use of the land a necessary to
replace deteriorating or obsolete water sourges and to develop new
sources of water to meet the growing needs ©f an increased customer
base; 8) to insist that no one inter!:;’/ézth any of these rights;
9) to rely on the maintenance of the land in a manner that would
not adversely affect the utility’s water supply operations; and 10)
to do anything else necessary to utylize the non-utility portion of
their land for public utility watef service purposes.

The new owners of the Camp Meeker Water Systenm possess
these same rights.11

11 In Fammer v, Ukiah Water Companv (1880) 56 € 11, 15, the
California Supreme Court clarified the rights of the purchaser of

land to which an appurtenant water right was attached: ”This water
was by right used with the land for its benefit when Lamar conveyed
the land and its appurtenances, and it does seem to us that Lamar
conveyed all the xright which he had to it, to his grantee, who has
a right to insist upon being supplied with all the water Lamar
would have been entitled to if he had never conveyed.”
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The deed of November 29, 1951, is entitled “Deed and
Assignment.” In it Title Company appears as grantor and the
Chenoweths as grantees. The deed grants:

"...all right, title and interest which [Titde
Compangj acquired in and to the real property
described under and pursuant to the te 4
the Decree of Partial Distribution enpéred...
in the Matter of the Estate of Effie M. Meeker
...made and entered in said matter/on
October 19, 1951, and ([Title Company] does
hereby further sell, assign, tpénsfer and set
over unto [Chenoweths] any and all interest
which [Title Company] acquipéd in and to the
personal property descri and any and all
other personal and real pfoperty in which
(Title Company] may have acquired any interest
by reason of said Decrge of Partial
Distribution. Said cree...describes real and
personal property ay follows: . . .

. " The deed continuey with five pages of detailed
descriptions of various paf%els of real property, which are
summarized undex the folYowing subtitles: 1) "Highland Farms and
adjoining area; 2) "T{ rlands and acreage;" 3) "Subdivision
Lands;" and 4) "Camp Meeker Water System." The specific
descriptions of property under subtitles one through three are of
little help in our property rights analysis. The subtitle four
descriptions are greater interest.

Undex u e subtitle "Camp Meeker Water System, " the deed
lists two categomies of property:

All parcels of land situate in the County
o£ Sonoma, State of California and standing

n the name of Camp Meeker Water System, a
ublic'utility.

*Chuxzch, Camp Meeker Store, Post Qffice,
siﬁool building, library and water bu;lding
sites.”

Finally, under the subtitle, “Personal P:ope:ty," the
deed conveys all of the interest of the Estate of Effie M. Meeker
in the following:
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*Camp Meeker Water System: All personal
property of whatsoever kind oxr character, and
wheresoever situate, including money in bank
and accounts receivable of the Camp Meeker
wWater System, a public utility. Store
building, all furniture, fixtures and
eguipment, including gaseline pumps and/tanks
ot the Camp Meeker Grocery Store.
furniture, fixtures and equipment in/the Camp
Meeker post office, water system office, school

building and library building.v///

"Together with any and all othey/ real property

situate in the County of Sonopa, State of

California, in which Effie M. Meeker...and her

estate may have any inte:;;?t"

The deed was signed Novenmber 29, 1951, by two officers of
Title Company and recorded at the/request of L. G. Hitchcock.

We will address three/issues concerning the November 29,
1951 'deed. " The first issue coficerns the question of whether the
Effie Meeker Estate needed C ssion authority to transfer the
property surrounding the water system land. The second concerns

. the extent of the property interest conveyed by the deed. The

third concerns the possiﬁie impact of the deed on the easement
rights granted by the November 26, 1951 deed. These issues will be
addressed in order.

1. . the Effie Meeker Estate require
maission approval befo
Al ly ransiex B 84

&/

"No public utility...shall sell...the whole or
any/part ¢f its...plant, system, or other
perty necessary or useful in the performance
0f/ its duties to the public...without first
having secured from the commission an order
authorizing it so to do...”
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"Nothing in this section shall prevent the
sale...or other dispesition by any publi;y///
utility of property which is not necessaxy or

useful in the performance of its duties to the
public, and any disposition of prope by a
public utility shall be conclusively’presumed

to be of property which is not useful or

necessary in the performance of its duties to

the public, as to any purchasey/..dealing with

such property in good faith for valve; ..."

Undex Section 851 a public Axtility requires‘CQmmission
approval of a sale of its plant, syStem, or other utility
properties. The owners of a public utility may own both utility
property and othexr :eal p:ope:téﬂ We have concluded above that
this was the case with Meeker/family members., at least since 1932.

To transfer real properties dedicated to or devoted to
public utility service, a public utility must first obtain the
Commission’s authority unter Section 85l1. By f£iling A.32820 the
adnministratrices of the/Effie Meeker Estate and Paul Edwards,
acting on behalf of S, sought the Commission’s authority to
transfer the property intexests they controlled to the Chenoweths.
The Commission granyed that authority in D.46372. The authorized
transfer was cons ted through the November 25, 1951 deed.

The administratrices and Paul R. Edwards needed from the
Commission no authority to transfer the surrounding lands (those
that axe the subject of the November 29, 1951 deed) because all the
property rights associated with that land which were useful to the

utility had already been transferred to CMWS as easements in the
Novembexr 26, 1951 deed.

What_qid the Novembex 29, 1951 deed convey?

The November 29, 1951 deed ceonveyed to the Chenoweths
land which was burdened by the water rights and easements conveyed
by the November 26, 1951 deed. The Chenoweths, as owners oI the
land conveyed by the November 29, 1951 deed, may exérc;se all
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propexrty rights consistent with the property interests they possess
as owners of the servient tenement in an easement relationship.
They may not interfere with CMWSI’s exercise oﬂ/its¢éasement rights
to develop water sources on Chenoweth land. /fhe November 26, 1951
eascments prevent the November 29, 1951 deedl from pesing a threat
to CMWSI’s utility operatioms.

3. Did the November 29, 1951 deed extinguish the 2
eagements qranted by t '

After November 29, 1951,/the Chenoweths owned both the
parcel of land designated as Camp/ Meeker Water System land and the
parcel considered private real estate. Thus, the Chenoweths owned
both the property benefited and the property burdened by the
easements granted in the Novegmber 26, 1951 deed. This raises the
question whether such joint/ownership extingulished the easements,
since an easement cannot held by the owner of the land burdened
by the easement (Civil Cdde § 805) and since an eascment 'is
extinguished by the vesd&ng of the right to the servitude and the

. right to the land buxdeéned by the easement in the same person
(Civil Code § 811 (1) )12 For the following reascns, we conclude
that it does not.

The propg;ty conveyed by the November 26, 1951 deed has
since at least 1532 been treated by its owners, the Commission, and
the tax assessor J; public utility property separate from the
private property/conveyed by the Nbvember'ZS, 1951jdeed. Because
the Camp Meeker Water System has a legal identity distinct from
that of the prgperty owners as individuals, the fact that after

12 CMWSI does not argue that the easements were extinguished by
the joint ownership by the Chenoweths of the November 26, 1951 and
November 29/, 18951 properties. Such an argqument would, of course,
be contrary to its contention that the properties conveyed by those

deeds are wholly seperate. We address the issue only out of an
abundance of legal caution. ' ‘
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November 29, 1951 the Chenoweths owned both the public utility and
the private land does not alter this distinction.
Even if we concede that the Camp Meeker

ecasement by merger. This ' is especially/true whexe the public
interest is at stake. In ¢ - . (1953) 117
CA 2d '167, 172, the court ruled that in view of the city’s
obligation as trustee to maintairn/an easement over a parcel of land
’ of .all the people in the szate
there could be no mexger with/the city’s-playground‘interest simply
because it acquired the underlying fee ¢f the same paxcel for
playground purposes. Sincd the Camp Meeker Water System casements.
are necessary for public Aitility purposes, there can similarly be
no merger as a result of the Chenoweth’s acquisition of the land
burdened by those easéments for p:ivate'enterp:ise purposes.
Even if thd/Novembe: 29, 1951 transaction did serve to
extinguish the easeﬁénts, the easements were re-created when the
Chenoweths transferred the Camp Meeker Water System to a new entity
- Camp Meeker Wat@: System, Incorporated, om August 7, 1959. CMWS
sought, and obtained, Commission approval for the transfer on the
grounds that the transfer would make it easier for the water
company to obtain resources for the improvemenm of the water
system. (A.41313, pp. 3-4; (Exhibit 25, Appendix A-lS), D.58847,
pp- 2-3 (Exhibit 25, Appendix A-16).) Since corporations are
*persons* with the right,to~own;property,;3 thg 1959 conveyance of

13 Corporations Code § 207 states that corporations are legal
persons who can exercise the same rights as otier person. These
rights include the right to own real property.
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Camp Meeker Water System to Camp Meeker Water System, Inc., removes
any possibility that Novembexr 29, 1951 permanently extfingquished the
November ‘26, 1951 easemem:s.14

As CMWSI noted in its 1984 Post-Hearing Brief, "the lands
conveyed by way of the deed of August, 1959,
respects to those transferred to the Chengweth individuals by the
deed of November 26, 1951. There is no question, therefore, that
the property originally sold to the Chénoweth individuals by the
heirs of the Effie Meeker Estate ang Paul R. Edwards as part of the
Camp Meeker Water System was that Adentical property conveyed by
the Chenoweth individuals to the/Camp Meeker Water System, Inc.”
(emphasis in oxiginal) [ApplicAnt’s Post-Hearing Brief, 1984,
pages 10-11] ‘ .

Finally, we note Lhat even if the November 29, 1951 deed
did extinguish the easements, and even if the August 1959 deed did
not resuscitate the easepents, CMWSI would be no worse off. Since
such extinguishment could only occur if ‘the ownership of the
parcels were truly merged, weé would still reach the conclusion that
CMWSI had the right to develop water sources on the non~-utility
land owned by the Chénoweths under the quasi-easement principle
described earlier. /Obviously, if the same persons own both parcels
of land they can uge one parcel for the benefit of the other.

14 A Maxch 3,/ 1982 deed recorded by the Chenoweths purports to
"coxrrect, contirm and clarify" the land described in the
August 7, 195§/deed which transferred the water system to CMWSI.
(Exhibit 25, Appendix A-21.) This deed omits any reference to

water rightsé/easements, and privileges appurtenant to the water

- system and ugeful for its operation as a public utility. This deed
could be viewed either as a simple correction of the earlier deed’s

description pof land or as a substantive revision which appears to

rescind the /transfer of pxogerty rights useful to the utility. To

the extent the March 3, 1982 deed appears designed to effect a
transfer of useful property rights, it is void under PU Code § 851
since no Commission approval was obtained.
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D. Is extrinsic evidence helpful ’
in intexpreting the 1951 deeds

In interpreting ambigquous deeds, the Commission sfay
consider extrinsic evidence. The use of extrinsic evidedce in
interpreting deeds, however, is not unlimited. The Cadifornia
Supreme Court stated in Continental Baking Company v/ Katz (1968)
68 C 2d 512, 521, that "extrinsic evidence is not yermitted in
order to add to, detract from, or vary the termsAf an integrated
written agreement....” although. "extrinsic evigbnce is admissible
in order to explain what those terms are." (I4., at 521; Code of
Civil Procedure § 1856, 1860, Civil Code § X¥647.) The Court went
on to state that "Therefore, extrinsic evillence as to the
circumstances under which a written ins tent was made has heen
held to be admissible in ascertaining yhe parties’ express
intentions, subject to the. limitatiorn/that extrinsic evidence is
not admissible to give the texms of/a written instrument a meaning
of which they are not reascnably olsceptible.” (Id. at 522'.)15

With these restrictiond in mind, we will xzeview the

several pieces of extrinsic evifience offered by CMWSI to explain
the 1951 real estate transactfons.

l. 7The Septembers 1951 agreement between the
administrxatrices of the Estate of Effie. M. Meeker
ANg 2_Chegoweths
mhe ALJ admitted the September, 1951 agreement between
the Meekexr Estate and ¥he Chenoweths (Exhibit 27)_over the vigozous
objections of Counszel/for the Camp Meeker Residents and Property
Owners and :the Camp Meeker Park and Recreation District.  Counsel

15 The parol/evidence rule which operates to bar extrinsic
evidence which contradicts the terxrms of a written contract “is not
a rule of evidence but is one of substannive law...” (

Gajines (1940) 15 C 24 255, 264-265;
- Commission 1976) 17 ¢ 3d 500, 508-509.)
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contended that the document was not sufficiently authenticated, was
not relevant, was not recorded, was never before presented td the
Commission, may have been superseded'by‘later actions, predates the
November, 1951 deeds, and was not supported by a proper foundation.
Furthermore, he arques that the deeds speak for themseltres. DRA
objected on grounds of relevance.

We believe this agreement was properly additted for the
purpose of clarifying any ambiguity in the deeds./ The agreement is
clearly relevant and does shed some light on the¢/ intent of the
parties to the 1951 land transactions at issue¢/here. We would have
preferred authentication by a signer of the/ qgreement, and an
opportunity for adverse parties to cross-e ne a witness familiar
with the substance of the agreement. We lieve, however, that
there are sufficient indications that the document is what it
purports to be to warrant its _admissi 16’As far as substance is
concerned, the document can speak for itself.

The agreement is of courge far from the best evidence of
~the intent of the parties to the /951 transactions or the effect of
those transactions. The best eyidence is provided by the deeds
themselves. The agreement may at best clarify possible ambiquities

16 Under ocath the surviving spouse of Leslie Chenoweth
authenticated the signatures of William, Leslie, and Hardin
Chenoweth appearing on /fExhibit 27. She also testified that Exhibit
27 was one of the original copies ¢f the 1951 agreement, and that
the handwritten notes/on the document appeared to be in her
husband’s handwriting.

Exhibit 27 beays all the indicia of what it purports to be--~
an agreement writt in 1951. It is clearly a duplicate original
carbon copy of that agreement. It is signed in fountain pen by all
the parties--thespdministzatrices-of the Efie Meeker estate and the
Chenoweths. Thoge signatures are acknowledged by L.G. Hitchcoek,
acting as Notary Public. The zgreement is on the printed
stationery of Barrett & McConnell, Attorneys at Law, of Santa Rosa.
There are even ‘rust marks where old staples have been removed for
photocopying of the document; and the pages are brittle and
cracked. There can be little question about the authenticity of
. the document.: - Lo S ‘ ' o .
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t

contended that the document was not sufficiently authe

not relevant, was not recorded, was never before presénted to the
Commission, may have been superseded by later acti » predates the
Novembei, 1951 deeds, and was not supported by a/froper foundation.
Furthermore, he argues that the deeds speak foy themselves. Staff
objected on grounds of relevance. ,

We believe this agreement was properly admitted for the
purpose of clarifying any ambiguity in deeds. The agreement is
clearly relevant and does shed some ligfit on the intent of the
parties to the 1951 land transactions/at issue here. We would have
preferred authentication by a signey of the agreement, and an
opportunity for adverse parties to/cross-examine a witness familiar
with the substance of the agreemént. We believe, however, that
there are sufficient indicatiops that the document is what it
purports to be to warrant its/admission. 16 as far as substance is
concerned, the document can/speak for itself. . _

The agreement is/of course far from the best evidence of
the intent of the partles to the 1951 transactions or the effect of
those trangsactions. The best evidence is provided by the deeds
themselves. The agreefient may at best clarify possible ambigquities

16 Under oath tlie surviving spouse of Leslie Chenoweth
authenticated the signatures of William, Leslie, and Hardin
Chenoweth appearing on Exhibit 27. She also testified that Exhibit
27 was one of tle original copies of the 1951 agreement, and that
the handwrittey notes on the document appeared to be in her
husband’s handwriting.

Exhibit 27 bears all the indicia of what it purports to be--
an agreement/written in 1951. It is clearly a duplicate original
carbon copy/of that agreement. It is signed in fountain pen by all
the partieg~-the administratrices of the Efie Meeker estate and the
Chenoweths/. Those signatures are acknowledged by L.G. Hitcheock,
acting as/Notary Public. The agreement is on the printed
stationery of Barrett & McConnell, Attorneys at Law, of Santa Rosa.
There aye even rust marks where old staples have been removed for
photocopying of the document; and the pages are brittle and

‘ . There can be little question about the authenticity of
the dgcument.- '
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within the deeds, but may not impart to the dezfg a meaning to
which they are not reasonably susceptible.

CMWSI argues that the Meeker-Chenoweth agreement (Exhibit
27) proves that the November 26, 1951 deed/was never intended to
c¢onvey any interest in the non=-utility ppbperty transferred by the
Novembexr 29, 1951 deed, and that this property was intended to be
free from any "public utility associatdons.” The Chenoweths rely
on language in the agreement that:

It is fully undexrstood apd agreed by and between the
parties hereto that the fparties of the first part have
not joined in or been 3/ party to the dedication of any of
said property herein rgferred to for the purpose of the
operation of the Camp/Meeker Water System other than the
acreage consisting of l4 acres more or less immediately
surrounding the varibus springs now used in the operation
of the Camp Meeker Water System.” (Exhibit 27, p. 3.)

. ! R e

This argument fails for seyeral reasons.

First, it is coptrary to the explicit lanquage in the
November 26, 1951 deed which states an intent to transfer all water
rights, easements, and privileges associated with the Camp Meeker
Water System. As we hafe already made clear, this language gives
the owners of the water system certain real property rights over
the surrounding waterghed land.

Second, it/is contrary to earlier lanquage in the
agreement itself, wiich states in pertinent part that:

"That the parties of the first part ...do hereby agree to
sell ../the Camp Meeker Water System, and all other

R LR OL Y SO LA RIS el Sella Bi WAL LG
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stem/and used therxefor..." (Exhikit 27, p. 3.)
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This language confirms the deed language transferring the egsements
appurtenant to the water system.17

Third, it fails to recognize the difference bgtween
rights conveyed by easements and restrictions imposed Ay the
dedication of property. The possession of an easemght gives one
certain rights over the property of another, whereds the dedication
of one’s own property to public utility service Lreates
restrictions applicable to that property alomel Fuxthermore, the
rights conveyed by an easement do not restrigt land use completely,
but merely prevent the person whose land is/burdened by the
easement from acting in a manpner inconsisyent with the easement.
Dedicated land, on the other hand, can only be used for the purpose
to which it is dedicated.

While we agree that the agyetement clarifies the intent of
the parties to transfer the Meeker Zstate land in two parcels, one
clearly dedicated to public utilitl service and one not, we do not
agree that this fact severs all ries between the two parcels. We
have already noted that the utility has easements burdening the
non~utility property. The right to an easement burdening a
property is independent of the dedicated or non-dedicated status of
that property. (Ranjelson v. kes (1910) 157 C. 686, 689; Tragt
Deve lopmen exvice ne./v. Repplex (1988) 199 CA 3d 1374, 1381-
1383) .18 :

In accordante with the statutory restrictions on the
use of extrinsic evidence, we will give the agreement some weight

17 "Resl progerty" includes "[t)hat which is incidental or
appurtenant t¢ land.” (Civil Code § 658 (3).) Thus, the water
rights and e#sements appurtenant to the water system land are
themselves "feal property.”

18 TFor example, in Txact Development Sexvice, Inc. v. Kepplex,
supra, 199 /CA 3d at 1381-1383, the Court found that the easement
holder’s right to use a certain street as a right of way survived

the city’s abandonment of that stzeet as a dedicated public
thouroug fare- ‘
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in clarifying the parties intent to convey a dedicated property and
a non~dedicated property as separate parcels of land, but we w%}l
give it no weight insofar as it is cited to negate other portions
of the agreement or the deed itself.

2. The Commisgsion’s Novembexr 6, 1951 approval of the
transfer of the watex system to the Chengweths

We will now address CMWSI arguments that tlie Commission’s
November 6, 1951 approval of the transfer of the wAter system from
the Meeker Estate to the Chenoweths proves that
interest in the property transferred by the Noyember 29, 1951 deed.

CMWSI contends that by approving - sale of specifically
described real property belonging to the Caplp Meeker Water System,
the Commission confirmed its own earlier afpraisal which identified
all remaining property owned by the Meekgr heirs as “non-operative*
or as "private realty hol&lhgs.“"cﬁﬁs asserts that the effect of
the Commission ordexr was a conclusive/presumption that the real
property not specifically included the sale of the utility was
not “useful or necessary” to the system within the meaning of PU
Code Section 851. (CMWSI Opening Brief, page 12.) CMWSI concludes
that the property conveyed by the November 29, 13951 deed is free of
all utility association, since/all utility property was conveyed by
the November 26, 1951 deed approved by the Commission.

While we agree that the Commission’s approval of the
transfer of the Camp Meeket Water System to the Chenoweths shows
that the Commission did pot believe that the remaining property
held by the Meeker Estate was utility property, we do not agree
that the remaining property is free of all utility associations.

As CMWSI itself points out, the issuance of the order approving the
sale of the utility/and its property was predicated on the petition
for approval of sale to which was attached a copy of the proposed
deed containing rhe exact description of water system property
contained in thé November 26, 1951 deed. As explained above, this




rights to use the land retained by the Meeker Espite.

When this retained land was transfexrpéd by the November
29, 1951 deed, it was already missing the proferty rights the
Commission found necessary and useful for wlility operxations, since
those rights had been conveyed as eazemenfs to the water system
land transferred on November 26, 1951. /CMWSI’s argument that the
November 29, 1951 deed did not transfe¢r any land useful for utility
purposes is irrelevant to the issue Af what property rights CMWSI
obtained over that land by way of Yhe November 26, 1951 deed.

We believe that our prgtecessors acted wisely in 1932
when they allocated to the watef system only that property fully
~utilized by the utility at th¢ time in order that the Camp Meeker
ratepayers would not be burdéned by an excessive rate base, and
again in 1951 when they approved 'a transfer of the water system
which included expansive f£ights over the property not zllocated to
the utility. The utili retaina‘all‘the‘property rights needed to
operate effectively, without the rate base burden of property
rights not needed by Lhe utility. The purchasers of the non-
utlility property rempain free to develop that propexty so long as
they take no actiof inconsistent with the utility’s property
xights. The Commission’s November 6, 1551 approval of the water
system transfer fSeems to have benefited everyone.
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estate and Edwards.

Hitehcock states that he prepared A.32820 which sought
approval of the sale of CMWS from the Meeker Estate/;nd Edwards to
the Chenoweths., He states that he supplied the dnformation used by
Sonoma County Land Title Company in preparingthe deeds inveolved.

He states that the deed of November 29, 195)Y refers to CMWS in an

in the acquisition of the other property previously‘oi::g,by that

omnibus clause at page 5 as a precautio measure to ensure that
any CMWS lands that were not specificaldy described in the deed of
November 26, 1951 were so conveyed by’ the deed of November 29,
1951.

Hitchcock alleges that/the term "used and useful” ia the
deed of Novembexr 26, 1951, conyveying CMWS, was intended by the
grantors and the grantees to/include conveyance of pipes,
connections, and facilitiesd "used and useful” in the operation of
the system. He claims spéi reference to "water and water rights”
appurtenant to said*sggtemvand "used or useful” in its operation
was intended tovinc¥pde only water and water rights, privileges and
easements on property owned by CMWS described in the deed of
Novembexr 26, 19514' According to Hitchcock, this understanding was
clear from his @gotiations with the grantors on behalf ¢f the
grantees and Yt was his intention in terms of his instructions to
the Sonoma.gounty Land Title Company in drafting the deed.

itchcock states that before the purchase of the system

by the Chenoweths, he inquired of the Commission whether any
watersheds other than contained in the express acreage owned by the
water/company had been dedicated for water supply“pu:poses £o the
CMWS. He states that a PUC employee, Mr. Lyman Coleman, advised

in June, 1951, that he had no knowledge of watersheds or lands
dﬁcumberedy encroached upon, or dedicated to serve CMWS for
purposes of securing water supply, other than the expfess acreage
owned by the system. Hitchcock clains that if there were such
: watershads or dedicaéed-lagds, Colemhn would have had knowledge of
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-

in the accuisition of the other property previously owned by thaf/,’h

estate and Edwards. s6///
Hitchcock states that he prepared A.32820 which
approval of the sale of CMWS from the Meeker Estate and
+he Chenoweths. He states that he supplied the information used by
Sonoma County Land Title Company in preparing the degds involved.
He states that the deed of November 29, 1951 referyg to CMWS in an
omnibus clause at page 5 as a precautionary measyre to ensure that -
any CMWS lands that were not specifically descyibed in the deed of
November 26, 1951 were so conveyed by the degl of Novembexr 29,
1951. - ‘
Hitchcock alleges that the term/~“used and useful” in the
deed of November 26, 1951, conveying S, was intended by the
grantors and the grantees to include gonveyance of pipes,
connections, and facilities "used and useful” in the operation of
the system. He ¢claims that referejce to “water and water rights”
appurtenant to said system and “ySed or useful” in its operation
was intended to include only wafer and water rights, privileges and
easements on property owned by CMWS described in the deed of
November 26, 1951. Accordind to Hitchcock, this understanding was
clear from his negotiationg with the grantors on behalf of the
grantees and it was his iftention in terms of his instructions to
the Sonoma County rand Pitle Company in drafting the deed.
Hitchcock stites that before the purchase of the systenm
by the Chenoweths he Anquired of the Commission whether any
watersheds other thyn contained in the express acreage owned by the
water company had Yeen dedicated for water supply purposes to the
CMWS. He states at a PUC employee, Mr. Lyman Coleman, advised
him in June, 1991, that he had no knowledge'of watersheds or lands
encumbered, enfroached upen, or dedicated to serve CMWS for
purposes. of securing water supply, other than the express acreage
owned by the/ system. Hitchcock claims that if there were such
watershads‘or.dedicatcd lands, Colémgn woulglhado‘had-knoWchge'az

R
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them. He claims that the deed of November 26, 1951 was prepared
for the grantors and grantees with this understanding.

Hitchcock asserts that at no time did the grantors
CMWS indicate that othex properties owned by the grantors An the
vicinity of the system, but not owned by the system (W is now
the Chenoweth property), were used to protect the watgt sources of
the utility company or dedicated to public utility
He alleges that no other properties owned by the gfantors were
intended by the grantors or grantees to be impreésed with a
watershed easement for the benefit of the utilfty company.

Hitchcock states that CMWS and property owned by the
water system was treated as distinct and separate by the grantors
at all times from that other property whifh the grantors owned and
conveyed to the Chenoweths.

We find that Hitchcock’s asgértions that the November 26,
1951 deed conveyed only water rights/ easements, and privileges on
the portion of the land dedicated $#0 public utility service, and
that neither the grantors nor grahtees intended that any other land
be impressed with a watershed easement for the benefit of the
utility company, are contradigted by the Civil Code sections which
govern real property transfers. '

As we noted earlier, one simply cannot have an easement
to use one’s own land for/one’s own benefit, since an easement is
by definition the right/to use the land of anothex. (Civil Code & §
801, 805). 13 Thus, the¢’ Novembexr 26, 1951 deed language conveying
easement rights by necessity affects property other than the real
estate conveyed by Ahe deed itself. Given the relationship of the
CMWS: land to the dther land retained by the sellers, it is obvious

ed land’ is the land affected by the easement.

19 The oymner can use his or her land, of couxse, but does not
need an eysement to do's0. .
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Furthermore, an easement is not "appurtenant® because it
is located ¢n a particular parcel ¢f land, but rather because “it
is by right used with the land for its benefit.” (CLV'l Code §
662). Statutory examples of "appurtenances® include watercourses
across the land of another. (Id.)

We assume that when statutorily—defined words are used in
a deed they have the statutory meaning and are to be interpreted in
a manner consistent with the statutory sqheme of which they are a
part. This is especially true where gpe statutory scheme is well
established. The texms "easement” amd "appurtenance” have been
defined in the Civil Code since 1872. (Civil Code §§ 662, 801.)

The restriction against ownexrship of an easement by the person
whose land is burdened with the easement is of similar longevity.
(Civil Code § 805.) ‘

Since the .Nove - 26,-.1951 deed references to
appurtenant rights and eagémenta could not under California law
have conveyed to CMWSIsthe legal interest described by Mx.
Hitchcock, we find his statement regarding the parties’ intentions
in this regard ung/nvincing.

Nor do we find Mr. Hitchcock’s meeting with Commission
staff membex Mr "Colemen to be convincing evidence of the property
interests conveyed in 1i951. There is no evidence that Mr. Coleman
was an atto ey familiar with California property law. As is amply
clear from the parties” objections in this proceeding to each
othexs’ %ﬁé&e: and non-lawyer witnesses’ efforts to characterize
the legal impact of the 1951 transactions (See, e.g., TR S: 444~
452; TR 6: 523-529, 557), it would be folly for us to rely en
hearsay evidence regarding 38 year old statements allegedly made by
a prébable non~lawyer Commission staff member unavallable to
z}azify ox contradict Mr. Hitchcock’s recollection of the

onversation. This is especially-true where the statements

//'contradict the express language of the deed at issue.
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Furthermore, an easement is not ~appurtenant” boéag;p/i:
is located gon a particular parcel of land, but rather because ~it
is by right used with the land for its benefit.” (Civil Code §
662). Statutory examples of ~appurtenances” include watercourses
across the land of another. (Id.)

We assume that when statutorily defined wcrds are used in
a deed they have the statutory meaning and are tg/be interpreted in
a manner consistent with the statutory scheme which they are a
part. This is especially true where the statdtory scheme is well
established. The terms “easement” and ~“appurtenance” have been
defined in the Civil Code since 1872. (CiyAl Code §§ 662, 801.)

The restriction against ownership of an Aasement by the person
whose land is burdened with the easemert is of similar longevity.
(Civil Code § 805.) .

Since the November 26, 1941 deed references to
appurtenant rights and easements gould not under California law
have conveyed to CMWSI the legal/ interest described by Mr.
Hitchcock, we find his statemeyrt regarding the parties’ intentions
in this regard unconvincing.

Nor do we f£ind Mx/ Hitchcock’s meeting with Commission
staff member Mr. Coleman be convincing evidence of the property
interests conveyed in 1981. There is no evidence that Mr. Coleman
was an attorney familiaf with California property law. As is amply
clear from the partieg’ objections in this proceeding to each
others’ lawyer and nén-lawyer witnesses’ efforts to characterize
the legal impact of the 1951 transactions (See, e.g., TR 5: 444~
452; TR 6: 523-529, 557), it would be folly for us to rely on
hearsay evidence/regarding 38 year old statements allegedly made by
a probable non-lawyer Commission staff member unavailable to
clarify or coptradict Mr. Hitchcock’s recollection of the
conversation/ This is especially true where the statements
contradict the express language of the deed at issue.
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Mr. Hitchcock’s statements regarding the parties’
intention to treat the utility and non-utility land as sepdrate
parcels sexve merely to reinforce the conclusion we drew f£from thg/
fact that the Meeker property was conveyed by two deeds rather
one. This separation makes sense from a tax and rdtemaking
perspective, as will be discussed later in this decision.
of the deed langquage referring to water righty, easementy, and the
need to intexpret the deed to convey all proferty intepbsts
beneficial to the utility, however, we are¢/not convined that the
separation was conmplete for all purposes

Mr. Hitchcock’s declaration ¥s most use ul in explaining
the reason for the November 29, 1951 deed’s conybyance of
properties already described in and cdnveyed by the November 26,
1951 deed. While the same prope cannot transferred twice,

*=r obviously, we understand why the/parties.us¢d “catch~all” language

to ensure that all property way conveyed least once.

As we have noted eaflier, extrifisic evidence cannot be
used to take away something/explicitly granted in a deed, although
it may be used to clarify fhe extent of the grant or other matters.
We find the Hitchcock deglaration useful in supporting CMWSI’s
argument regarding the geparate trestment of the utility and non-
utility land jointly owmed by the Meeker Estate and Paul Edwards,
and in explaining th¢ reason the Movember 29, 1951 deed describes
property conveyed on November 2§, 1951. We do not £ind it
convincing in any other aignificaht respect.

E. hat wag the final result of the 1951 transactions?

We ore convinced/by the two deeds, the agreement,
A.32820, and /D.46373 that/the administratrices of the Estate of
Effie Meekey intended to/convey the Camp Meeker property in two
parcels, oje which was dedicated to public utility water service
and one which was not.//We»are also ¢onvinced that the
- administyatrices did npt intend to hamstring the operation of the
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Camp Meeker wWatexr System by preventing the system from maintainin
or developing any water sources on the non-utility portion of t
land. '

By separating the original land into & public utility and
a non-utility parcels, the Meeker Estate and the Chenowexhs created
the possibility that the non-utility land could be used for non-
.utility purposes. Because of the explicit non-dedication statement
in Exhibit 27, and the use of two deeds to execute/the transaction,
we infer that the parties understood the ratema
treating both the CMWS property and the surrounding lands as a
package. Because of the Commission’s acquisiyion adjustment, the
Chenoweths would not have earned a return o the part of the
purchase price in excess of rate base. D.A6373 reveals that only
about one third of the purchase price way allocated to water system
- lands. Because of this policy, no reaspnable puxchaser would
purchase the Meeker properties, as a package, unless the price was
at or near rate base.zo On the othex/hand, the sellers would be
disinclined to sell at such a price, when segregating the
properties between utility and nof-utility land would bring a much
higher price. Segregation of the Meeker property into two parcels
nade good economic sense for b the buyer and the seller.

The economic imperayive to segregate utility and non=-
utility land did not necessifate a disregard for the needs of the
Camp Meeker Water System. ,

By conveying witfi the public utility land "all water an
water rights...and all rifhts, privileges, and easements belonging

20 In addition, thg Commission’s authority to requlate transfers
of utility property/under Section 851 would have provided a further
disincentive to a prospective purchaser of CMWS properties and
surrounding lands friewed as a package. Every attempt to sever a
portion of the sufrounding lands from the package would be.subject
to regulatory delays-and potential nullification. - '
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thereto..." and stating the intent of the deed "to convey not only
the properties particularly described herein, but also all rights,
easements, and privileges and facilities appurtenant to-said Camp
Meeker Watex System..."” the parties to the deed ensdred that the
water company would have the same rights to develOp water on the
nen-utility land that it possessed when the two/portions of the
land were one.

We £ind the outcome of the 1951 tyansactions almost
. ideal. The Chenoweths axe free to develop the non-utility land as
they see fit, so long as they do not intérfexe with the easement
and other property rights possessed by/the water system. The water
system customers are protected from the adverse effects of any non-
utility development, while the Chengweths are protected from the
restrictions that would result if All the lands affecting the water
-system-were dedicated to public ptility use.alone.w— . .

Although this may seep too simple an outcome for the many
years of litigation this case has consumed, the result flows
naturally from basic Califorgia property law.

Our analysis of the 1951 transactions, however, is not

the end of the matter. 'We must also review CMWSI and Chenoweth
activities after 1951.

3. Has property dedicited to public utility use after 1951,
L _Qid CMWSOT simply exexcd pasement riqghts?
The Commission has long recognized the inadequacy of the

Camp Meeker water gupply and has several times ordered the Camp
Meeker Water Systém to make greater efforts to increase its watexr
supply. See, ¢.g., D.24567, 37 CRC 284 (1932); D.44303, 49 CPUC

729 (15950); D.60283, 57 CPUC 710 (1960); and D.92451, 4 CPUC 2d 645
" (1980). We will now review the efforts of CMWSI and the Chenoweths
to increase tlie utility’s water supply.

A./ Well sites
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In 1959 or 1960, CMWSI developed several spring fed water
sources on Chenoweth land. While these springs were not/in use in
1951 when the Chenoweths acquired the Camp Meeker properties, thexe
is evidence that they had previcusly been used by the water system.
(CMWSI witness William Chenoweth, TR 2: 203-206). /In D.92451 the
Commission found that "Springs designated by the/water company as
Spring A, Spring A-l, and Springs B-2 through
dedicated to public utility service and’axe’part ¢f the water
system."” (D.92451, Conclusion of Law 7 (1%&0).)21

In 1959 oxr 1960, CMWSI drilled the two Acreage Wells, and
the two Dutch Bill Wells on Chenoweth land, with Chenoweth
permission, after having tried and fai&ed to develop water on Camp
Meeker Water System property. (CMWSY witness William Chenoweth, TR
2: 194, 198-200.) These well sites are leased to CMWSI by the
Chenoweths. (TR 2: 198«199). .

In D.93594 (October 6, 1981) in A.60478, the Commission
approved CMWSI‘s application/for authority to borrow $247,000 of
SDWBA funds. In D.86-02-OPG (February 5, 1986) in A.85-10~015, the
Commission approved an additianal SOWBA loan of $112,620 bringing
the total to $359,620. he SDWBA. improvement program was to- focus
on drilling new wells,/with subsequent improvements to be made if
an adequate water supply was located. (D.93594, Oxdering Paragraph
6, Findings of Fact/13 & 14). These funds have been used to
develop new wells,/ new concrete storage tanks and associated
filters, chloriﬁ&tion.facilities, and piping, and have already led
to appreciable f'itmprovements in the system. About $24,000 of SDWBA

funds remain on hand, which will be used for further DHS-mandated _
impzovementa/ (Exhibit 20, pp. 28-29.)

21 /Sprinqs A and A-l are apparently located on the property of a
Mx./Bacon, and not on Chenoweth land. (Exhibit 20, p. 17.) The B
Springs are located on Chenoweth land neaxr Hhunted House Wells Nos.
1-6. (Exhibit 15.)
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In 1959 or 1960, CMWSI developed several spring
sources on Chenoweth land. While these springs were not An use in
1951 when the Chenoweths acquired the Caup Meeker pro
is evidence that they had previously been used by the
(CMWSI witness William Chenoweth, TR 2: 203-206).
commission found that “Springs designated by the
Spring A, Spring A-1, and Springs B-2 through B~-£ have been

of the water

Meeker Water System property. (CMWSI witness William- Chenoweth, TR
2: 194, 198~200.) These well sites
Chenoweths. (TR 2: 198~199).

In D.93594 (October 6, 1981) in A.60478, the Commission
approved CMWSI’s application for Authority to borrow $247,000 of
SDOWBA funds. In D.86=02-006 (Fgbruary S, 1986) in A.85-10-015, the
Commission approved an additiofal SDWBA loan of $112,620 bringing
the total to $359,620. The SOWBA improvement program was to focus
on drilling new wells, with Aubsequent improvements to be made if
an adequate water supply was located. (D.93594, Ordering Paragraph
6, Findings of Fact 13 & Y4). These funds have been used to
develop new wells, new cgncrete storage tanks and associated
filters, chlorination facilities, and piping, and have already led
to appreciable improvetents in the system. About $24,000 of SDWBA

tunds_remain on hand,/ which will be used for further DHS~mandated
improvements. (Exhibit 20, pp. 28-29.) '

21 Springs A and A-1 are apparently located on the property of a
Mr. Bacon, and/not on Chenoweth land. (Exhibit 20, p. 17.) The B

Springs are located on Chenoweth land near Haunted House Wells Nos.
1-6. ~(Exhibift 15.)
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The Tower Road Well, the Acreage Lane Well, and Haunted
House Wells Nos. 1 - 6. were built on Chenoweth land by CMWSI
between 1981 and 1983 for water system use with Department of Water
Resources Safe Drinking Water Bond Act funds with permissi
the Chenoweths after unsuccessful efforts to develop welYs on Camp
Meeker Water System, Inc., property. (CMWSI witness Redder, TR 2:
138=139, 144-145; CMWSI witness william Chenoweth, 2z 197=200 ;
See also Exhibit 3, pages 1 and 4, and Exhibit 14)/ These well
sites are leased to CMWSI by the Chenoweths. (CMWSI witness
william Chenoweth, TR 2: 184-185, 201-202.).

CMWSI’s continued use of the wells LOn Chenoweth land is
necessary for the water system to meet its fublic utility
obligations, since these wells produce abgut half of CMWSI’s total
water supply. (Exhibit 20, pp. 18, 21.

Evidence that..the Chenoweth dwmexs of CMWSI have been
ordered numerous times tovdevelop'ne water sources, that a number *
of water sources have been developed by CMWSI on Chenoweth land
since 1951, that most of these wapbr sources were developed with
SOWBA funds intended to provide yater utilities with low cost
capital, and that these water sburces have been used exclusively
for utility purposes, shows that CMWSI intended to use these water
sources to provide public utility sexrvice. S

We have already détermined that CMWSI possessed broad
easement rights to develop water sources on land conveyed by the
November 29, 1951 deed. /CMWSI thus had the right to develop water
sources similar to thosg it did develop on land owned by the
Chenoweths. It appears that CMWSI may not have been fully
conscious of its easement rights, and it is clear that it did not
consciously assert ghem as such. There would have been no “well.
site rentals* if if had. We find that although,CEWSI nay not have
consciously exercised these easément‘rights, it e#ercisedithem
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nonetheless.22 CMWSI‘’s development of wells on Chenoweth land was

an inadvertent but perfectly appropriate exercise of its easements
rights to develop water sources on Chenoweth land.

Since the wells resulted from an exercise of CM@§ rs
easements rights to develop water sources, and not from rhe
Chenoweths’ development of any water rights they-posifsézd as
individuals, the Chenoweths could not be said to have dedicated the
wells to public utility service. The Chenoweths,/as owners of
property subject to an easement, have only the property rights left
after exercise of the easement. Here, that méans only the right to
the land on which the wells are pased.?3 without the wells, the
land is not particularly useful for p::}ié utility purposes, and
there is little reason to pursue the issue of whether the
Chenoweths intended to dedicate the Jdand to public utility service.

- We note that although %yelmahwells.on Chenoweth property
have been developed for public utility use, CMWSI‘’s right to
exercise its easement rights is not limited to these particular
locations. CMWSI developed hese well sites over many years, as
water system needs changed/and expanded. A limitation to these
particular sites would eYiminate much ¢f the value of CMWSI’s broad
easement rights to develop replacement wells and additional wells
as its future needs dictate. CMWSI witness John Reader testified
that there were addxéional-potenzial well locations on Chenoweth
land that could be’ developed to replace existing wells that become

22 We note that mere misapprehension as to the existence of
easement xights does not mean that those rights do not exist.
(Ixact Development Serviges, Inc. v. Kepplex, supra.)

/

23 The distinction between dedication of wells and dedication of
the land on which the wells are based is not a new ¢ne. In
regpbnse to inquiries by ALJ Wright about the prior Commission
decision f£inding dedication ¢f the A and B spring wells, CMWSI
witness Chenoweth stated that just the water, not the associated

‘///real estate, was dedicated o utility use. (TR 2: 203-204.)

P . ” . - 58 -
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nonetheless.zz CMWSI’s development of wells on Chenoweth land was
an inadvertent but perfectly appropriate exercise of its easement
rights to develop water sources on Chenoweth land.

Since the wells resulted from an exercise of CMWSI’s
easenent rights to develop water sources, and not from the
Chenoweths’ development of any water rights they possessed as
individuals, the Chenoweths could not be said to have dedicated th
wells to public utility service. The Chenoweths, as owners of
property subject to easements, have only the property rights
after exercise of those easements. Here, that means only the
to the land on which the wells are based.23

Chenoweths intended to dedicate the land to public

We note that although twelve wells on Ch
have been developed for public utility use, CMWII’s right to
exercise its easement rights is not limited t¢/ these particular
locations. CMWSI developed these well sites/over many years, as
water system needs changed and expanded. linitation to these
particular sites would eliminate much of e value of CMWSI’s broad
easement rights to develop replacement ¥ells and additional wells
as its future needs dictate. CMWSI witness John Reader testified
that there were additional potentia)/well locations on Chenoweth
land that couldlbc‘davalopcd~tb‘r place existing wells that become

22 We note that mere misapprehension as to the existence of
easement rights does not péan that those rights do not exist.
Deve : p

( - =J2ul=de LY LGS [} A3 %) e,

the land on which the Avells are based is not a new one. In
response to inquirieg’ by ALY Wright about the prior Commission
decision finding dedication of the A and B spring wells, CMWSI
witness Chenoweth gtated that just the water, not the associated
real estate, was dedicated to utility use. (TR 2: 203=204.)
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clogged or to provide for future water system needs if there were a
financial incentive to do so (TR 2: 139). We find that CMWSI must
retain the option to take advantage of such sites if they are
required for public utility operations in the future.

B. Baumext Resexvoix

Some time between 1960 and 1964, the Chenowe
constructed the Baumert Reservoir Dam, just upstreamfrom CMWSI
water sources X, J & K. (Exhibit 37, Deposition of James Halsey,
p- 16=17; Exhibits 15, 22, 23, and 24.) DRA, CMRPD, and a number
of Camp Meeker residents argue that these water sources have been
dedicated to public utility use. CMWSI argué; the contrary. Wwe
will now resolve the matter. L

in Apélicatidn 41313 the Chenoweths reques:ed authority

—t0 transfer the Camp Meeker Water Sysfem to Camp. Meeker Water
System, Inc. Section VIII of that application reads as follows:

. The applicant, CHENOWETHS, INC., herein was initially

formed to permit the/holding by said company of all
assets pertaining to Camp Meeker and the operation

thereof. However,/ it has become necessarxy by reason of
needed improvemesits in the water system, .

pRarticular, the/constxuction of a reservoix and dam,
chlorination oquipment, and the fulfillment of other
requests mad¢’ by your honorable commission, that the
operation of the water company be coanducted by a separate
and distinct corporation, the ownership ¢of who’s stock,
however, will be and remain in the Chenoweth family.
That it #1ill be in the public interest and will better
insure /the continuity and efficiency of the water
distribution in Camp Meeker, Sonoma, California.
Applicants do not believe a public hearing will be
necgssary."” (emphasis added.)

The Chenoweths'.application was granted by D.58847, which
notes thats

"Applicants state that required improvements in the water
system have necessitated its operation as a separate and
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clogged or to provide for future water system needs if there were a
financial incentive to do so (TR 2: 139). We find that CMWSI must
retain the option to take advantage of such sites if they are
required tor'publié utility operations in the future.

B. Baumert Reservoix

Some time between 1960 and 1964, the Chenoweth
constructed the Baumert Reservoir Dam just upstreanm £
water sources I, J & K. (Exhibit 37, Deposition of James Halsey,
p. 16-17; Exhibits 15, 22, 23, and 24.) Statf, R
of Camp Meeker residgntb argue that these water MSources have been

dedicated to public utility use. CMWSI arguey/the contrary. We
will now resolve the matter.

In Application 41313 the Chenowefhs requested authority
to transfer the Camp Meeker Water System/to Camp Meeker Water

The applicant, CHENOWETHS/ INC., herein was initially
formed to permit the holding by said company of all
assets pertaining to Cadp Meeker and the operation
thereof. However, it Yas become necessary by reason of
needed improvements the water systen,’
oL~V G - 1S ol AL e L il -, - e S ALY S - j Al
chlorination equipnpént, and the fulfillment of other
requests made by your honorable commission, that the
operation of the Avater company be conducted by a separate
and distinct corporation, the ownership of who’s stock,
however, willby@ and remain in the Chenoweth family.
That it will Ye in the public interest and will better
insure the c¢ntinuity and efficiency of the water
distributiof in Camp Meeker, Sonoma, California.
Applicants/do not believe a public hearing will be

/7 (emphasis added.) '

The Chefioweths’” application was granted by D.58847, which
notey that:

“ApPlicants state that required improveménts in the water
system have necessitated its operation as a separate and
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distinct enterprise, the ownership of which is t¢o/remain
in the Chenoweth family (Id., p. 2) *

"Applicant’s attorney, by letter dated July/22, 1959,

alleges that a prompt transfer of the watér system is
imperative jfpn view ¢of the limited supplv/of wate
guzxently avajilable

v + SO that sufficient/ investments may

be made to improve the water system.” AXd., p. 3,
emphasis. added.) -

A.41313 and D.58847 show that both CMWS and tite Commission felt

that the utility’s water supply needed to be/improved and

understood that a reservoir would be part ¢f such an improvement
progranm. ‘

D.60283, the result of a Comn ssion inwestigation into
the operation of the Camp Meeker Water/System, notes that:

DRPRT W LT s ey S
——t e -

"Exhibit number 12 shows $he result of a prelimina
survey made in August 1959, of a. site for a Ba¥!

ZeTAINING
whAich might be constructed on what
is sometimes referred Lo as Fern Creck, south of the

Baumexrt Sorings area./ This plet shows that a dam, about
38 feet high, if congtructed at one lLocation could

impound about 27.50 /acre-feet of water.

whign the dam would/ be bull L _Qwnad D DenQwe

inc.; however, the/area flooded by such a dam would
flood & portion of an acre ¢of adjoining property. This
fact and the preliminary estimated cost of 540,000 for
the dam deferxed/ further investigations of this source
of supply." (D.f0283, pp. 10-11, emphasis added.)

While the construction off this particular size dam at this
particular location was /deferred, it is clear that CMWS had
contemplated the constyuction of a dam on Chenoweth land south
(uphill) of the water/company’s Baumert Springs water sources, for
use by the public utility water company.

D.60283 pkovides other evidence relevant to the public

utility use of the/ Baumert Reservoir. On page 12, the Commission
states: ' : '
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Witnesses for respondent took the position that/whatever
amount may be spent by Chenoweths, Inc., on belalf of
Canp Meekexr Water System, Inc., must be consjtiered as

- money loaned, to be zepaid out of earnings the

utility, which will require an increase in/the rates for
water service.

As its parent company, it appears that Ahe utility may
have to depend on Chenoweths’, Inc., $o assist it in the
development of an adegquate water supply and the
improvement ¢f the sistem. Having gssumed the
obligations of a public utility, iy is incumbent upon
respondent herein to recognize ity responsibility and o
take whatever steps are necessary and feasible to serve

the public interest.
The Commission clearly assumed a financjal relationship between
CMWSI and Chenoweth’s, Inc., and understood that Chenoweth’s, Inc.
might have to work with CMWSI to develop adequate water resources.
o This financial relationsh p between CMWSI and the

Chenoweths was again recognized by/the Commission in D.65119
(1963), which states that:

. "The utlility has devgted all revenues obtainable from the

sale of water to meet out-of-pocket expenses and in
attempts to obtain fiore water. It has been aided
substantially by the affiliated interests of its owners,
which affiliationg have grovided increased water supplies
through strictly/non-utility funds.* (Id., 60 CPUC 650,

at 691 (1963).)
Thus, the fact that somepne other than CMWSI may have funded a
particular water source/would not in itself compel the conclusion
that the source was intended for non~utility use only.

In the cu:rént proceeding, James R. Halsey, formexr
superintendent of tﬁg Camp Meeker Water Systenm, stated in
deposition that‘thJ'Baumert Dam was constructed between 1960 and

" 1964; that he belfeves it was mandated by this Commission to
provide water storage; that William Chenoweth oxdered him to
"bleed” the dam/ each summer when the utility’s water sources began
to dry up; that bleeding the system consisted of opening a valve
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located near the base ¢of the dam; that when the valve was opened
water would flow over the surface of the ground down Baumert Guleh;
that the water disappeared below the surface and then resurfaced
about 200 yards down the hill just above a small éncrete dam
across the creek which was the upper pick up podnt for the
California Tank; that the water flowing £ro§/che-reservoir fed
water company sources designated Baume:t,}galifornia, Weodland, and
Fern Springs; that the Tower, Acreage, q;ason and Hampton locations
could also be served by water from the Baumert Reservolr, and that
if he had not been-autho:ized’to~re%9ﬁse water from the danm,
particularly during August and September, the utility would have
run out of watexr, since that side/gf the system supplied most of
the water. (Exhibit 37.)

Mr. Halsey’s testimony that water f£rom Baumert Reserveir
feeds utility water sources /s confirmed by a look at the
topographic and utility water source maps admitted in this
proceeding as Exhibits 15, 22, 23 and 24. These maps show that the
Baumert Reservoir is uphill from utility water sources designated
", "J* and "K." ﬂ{

Branch withess Bragen recommended that Baumert Gulch
below the reservoif be found dedicated to CMWSI since it is the
tributary to utility springs I, J, K and D and possibly other
utility water sources. (Exhibit 20, page 38; TR 4: 392.) This
recommendatio supports Mr. Halsey’s teStimony.

Tha/testimony of Gene Koch and Jane Concoff further
confirm Mrz/ﬁalsgy4s testimony regarding the use of Baumext
Reservoir/ior utility purposes. Gene Xoch testified that water
flows down from the Baumert Reservoir spillway to a little concrete
catchment basin feeding the water system at Baumert Springs. (TR 6:
532-S§ﬁc 538-54Lf) Jane Concoff testified that in early autumn in
11986 she noticed that the water level in the Baumert Reservoir was
dropping maybe a foot or two each day and that CMWSI employee Larxy
Elder would be driving past her house toward the reservoir twice a

e
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located near the base of the dam; that when the valve was opened
water would flow over the surface of the ground down Baumert Gulch:
that the water disappeared below the surface and then resurfaced
about 200 yards down the hill just above a small concrete danm
across the creek which was the upper pick up point for the
California Tank; that the water flowing from the rcscrvoi;/zad
water company sources designated Baumert, California, Woodland, and
Fern Springs; that the Tower, Acreage, Gilson and Hampton locations
could also be served by water from the Baumert Ressy46ir, and that
if he had not been authorized to release water froh the dam,
particularly during August and September, theqz;(i?ty would have
run out of water, since that side of the systefh supplied most of
the water. (Exhibit 37.)

Mr. Halsey’s testimony that watey from Baumert Reservoir
feeds utility water sources is confirmed Y 2 look at the
topographic and utility water source 5 admitted in this
proceeding as Exhibits 15, 22, 23 and/24. These maps show that the
Baumert Reservoir is uphill from utility water sources designated
“I%, *I” and ”"K.” -

Staff witness Bragen regommended that Baumert Gulch below
the reservoir be found dedicated/ to CMWSI since it is the tributary
to utility springs I, J, XK an%/s and possibly other utility water
sources. (Exhibit 20, page 3&7 TR 4: 392.) This recommendation
supports Mr. Halsey’s testimony.

The testimony of /Gene Xoch and Jane Concoff further
confirm Mr. Halsey’s testimony regarding the use of Baumert
Resexrvoir for utility pufposes. Gene Koch testified that water
flows down from the Baumert Reservoir spillway to a little concrete
catchment basin feeding the water system at Baumert SPEings- (TR 6:
532-534, 538-541.) ne concoff testified that in early autumn in
1986 she noticed that the water level in the Baumert Reservoir was
dropping‘maybe'a fgot or two each day.and that CMWSI employee Larry
Eldq?‘would~bc driving past her house toward the resexvoir twice a
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day. She deduced that Mr. Elder was going to Baumert in the
morning and opening up the spigot that goes through the dam an
then allowing water to run out and coming back in the eveni
shutting it off. By doing this, he was allowing water to,Qo down
and refresh I and J springs during a time when there wax no
rainfall. She testified that she was told by people sho lived in
the area that Mr. Elder did this every year in ordef to keep the
tanks and I and J springs operating. (TR 6: 592+593.)

There is, on the other hand, some dence suggesting an
absence of intent to dedicate the Baumert Resbrvoir to public
utility use. Water Branch witness Martin R. Bragen testified that
Les Chenoweth told him the Baumert Reseryvoir had been built with
federal grant money’as a stock pondis;/;atering goats, but that
there were no longer any goats gettixg water there. (TR 4: 353.)
And_in 1987, CMWSI agreed to use spe"stcck pond” fox utility ..
purposes only after Commission svaff agreed not to use that use as
an indication of intent to dedidate the pond to utility use.
Exhibit 20, pp. 16-17.) )

We are not persuaded by this record that the Baumert
Reservoir was developed'as/; stock pond. Even {f it was used as a
stock pond at some point('it is not being used to water stock now.

Nor do we believe that the 1987 agreement can overcome
the welght of the eY}dence showing that Baumert Reservoir has long
been used for publéb utility purposes.

, We £in§/that the Baumert Reservoir has been used by CMWSI
to provide public utility water service. The intention to build a
reservoir noteg/in D.60283, the application requesting authorxity to.
transfer the water system to CMWSI; the Commission decision
approving the application; the 1959 Commission decision ordexing
improvements, repairs, and new source development; the construction
of the dep-within four years of the Commission decision approving
the application stating the need for a reservoir; the topographic
maps showing the relationship between the reservoir and downstream
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day. She deduced that Mr. Elder was going to Baumert in the
morning and opening up the spigoet that goes through the

then allowing water to run out and coming back in the evghiing and
shutting it off. By doing this, he was allowing water Ao go down
and refresh I and J springs during a time when there Aas no
rainfall. She testified that she was told by peoplé who lived in
the area that Mr. Elder did this every year in order to XKeep the
tanks and I and J springs operating. (TR 6: 59

There is, on tha other hand, some eyidence suggesting an
absence of intent to dedicate the Baumert Redervoir to public
utility use. Staff witness Martin R. Bragén testified that Leslie
Chenoweth told him the Baumert Reservoir/had been built with
federal grant money as a stock pond for/watering goats, but that
there were no longer any goats getting water there. (TR 4: 353.)
Also, during the 1987 water shortage/ CMWSI agreed to use the ”stock
pond” for utility purposes only affer Commission staff agreed not
to use that use as an indication Af intent to dedicate the pond to
utility use. Exhibit 20, pp. 16~17.)

We are not persuaded/by this record that the Baumert
Reservoir was developed as a gtock pond. Even if it was used as a
stock pond at some point, it/is not being used to water stock now.

Nor do we believe that the 1987 agreement can overcone

the weight of the evidence showing that Baumert Reserveir has long
been used for public uti)ity purposes.

We find that Yhe Baumert Reservoir has been used by CMWSI
to provide public utiljty water service. The intention to build a

reservolir noted in D.¢0283, the application requesting authority to
transfer the water system to CMWSI; the Commission decision
approving the applidation; the 1959 Commissjion decision ordering
improvements, repajrs, and new source development; the construction
of the dam within four years of the Commission decision approving

the application sfating the need for a reservoir; the topographic
naps showing the ‘
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water company sources; the deposition statements of a man who
operated the CMWSI system for many years; and the testimony of Gene
Koch and Jane Concoff regarding the use of water from the Baumert
Reservoir for public utility purposes provide overwhelming eviden
of CMWSI’s use of the Baumert Reservoir. We find that CMWSI’s
continued use of the reservoir is necessary for the utility to meet
its public utility obligations.

The construction of Baumexrt Reservoir on Chenoweth land
and its use as a public utility watexr source is-consigxézz with
CMWSI’s easement rights to use Chenoweth lands. Civil Code § §01,
subdivision 10 lists the right to flood land as ?93 of the rights
that may attached to land as an easement. The Court in Security
Pasific National Bank v. City of Sen Diego (1971) 19 CA 3d 421,
428, states "The right to flood land or to sfore water thereon may
be appurtenant to ownership..of watery considered as real property.”
Since CMWSI has all the water and water Xights once possessed by
the Meekers and useful for public utilfty water service, including
those rights to water on Chenoweth d, and since the right to
flood land or store water theron may be appurteénant to ownership of
water, the construction and use) £ the Baumert Reservoir is
consistent with its real property easement rights.

Water system easemefits can yield broad authority to use
land not owned by the water/company, and we do not stretch CMWSI‘’s
easement to the limit when we find that it encompasses both the
wells and the Baumert 3 servoir on Chenoweth land. In Security

. CL s+ 8Ypra, the Court noted
that: "In theory the/physical assets of a water system could be
located wholly upos easements and-righta—of-way-upon land ¢wned by
someone other than the owner of the water system.” (Id., 19 CA 3d
at 429.) :

If we found that the Chenoweths were using the Baumert
Reservoir for other than public utility purposes, we would conclude
- that such Mse constituted an interference with CMWSI’s easement

- 64 =
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water company sources; the deposition statements of 3/ man who
operated the CMWSI system for many years; and the tdstimony of Gene
Koch and Jane Concoff regarding the use of water from the Baumert
Reservoir for public utility purposes provide oyérwhelming evidence
of CMWSI’s use of the Baumert Reservoir. We f£ind that CMWSI’s
continued use of the reservoir is necessary §6r the utility to meet
its public utility obligations.

The construction of Baumert Resgrvoir on Chenoweth land
and its use as a public utility water sgirce is consistent with
CMWSI’s easement rights to use Chenoweyh lands. Civil Code § 801,
subdivision 10 lists the right to flogd land as one of the rights
that may attached to land as an easgtent. The Court in Security
P2 Natioenal Bank _of_ San Diege (1971) 19 CA 23d 421,
428, states “The right to flood l1ind or to store water thereon may
be appurtenant to ownership of wAter, considered as real property.”
Since CMWSI has all the water 3hd water rights once possessed by
the Meekers and useful for public utility water service, including
those rights to water on Cheroweth land, and since the right to
floed land or store water thleron may be appurtenant to ownexrship of
water, the construction and use of the Baumert Reservoir is
consistent with its real property easement rights.

Water systenm eabements can yield broad authority to use
land not owned by the water company, and we do not stretch CMWSI’s
easements to the limit fhen we f£ind that'fhey encompass both the
wells and the Baumert Reservoir on Chenoweth land. In Segurity
P ‘ ional Bank ‘ . an_Dieqgo, supra, the Court noted
that: “In theory the/physical assets of a water system could be
located wholly upon/easements and rights-of-way upon land ownea by
someone other than /the owner of the water system.” (Id., 19 CA 3d
at 429.) '

If we flund that the Chenoweths were using the Baumert
Reservoir for otjler than public utility purposes, we would conclude
that such use cgnstituted an interference with CMWSI’s easement
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rights. One of the most classic examples of an easement right is
the right to the natural flow of water over the land of another.
If the Baumert Reservoir were allowed to interrxupt the flow of
water to CMWSI water sources, the water company would suffer
greatly. We would then order CMWSI to take action to ensure tha
the owners of the land burdened by the easement did not interfgre
with the exercise of the easement.

*When a person interferes with the use of an easgment he
deprives the easement’s owner of a valuable property rig
owner is entitled to compensatory damages.”
supra, 181 Ca 3d at 574.) While this Commission degé'not award
damages, and while we feel that the Chenoweths haye neot actually
iﬁ%erfered'with CMWSI’s ecasement rights, we c;;p{z: the Chenoweths

‘against any future interference with the easement tights held by
CMWSI. i T LN

4. Would use of Baumert Resexvolr for non-utility
purposes violate Water Code § 100 of

?

Gene Koch and CMRPD asszfx/in their comments that the
failure to use Bamuert Reservoir for public utility purposes would
constitute unlawful "waste” under Water Code § 100. They assert
the retention of water that jui& sits there is unlawful.

Watex Code § 100 %ﬁ/to-a large extent identical to

Article 10, § 2 of the California Constitution, which expresses the
state’s policy thats

"the general welfare requires that the water resources of
the state be put to beneficial use to the fullest extent
¢of which thley are capable, and that the waste or
unreascnable use ... of water be prevented. ... The right
to water/... from any natural stream Or water course ...
shall be¢ limited to such water as shall be reasconably
required for the beneficial use to be served, and such
right /does not extend ... to the waste or unreasonable
use /.. or diversion of water. ..." - - .
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rights. One of the most classic examples of an easement right is
the right to the natural flow of water over the land of another
If the Baumert Reservoir were allowed to interrupt the flow o
water to CMWSI water sources, the water company would suff
greatly. We would then order CMWSI to take action to ensGre that
the owners of the land burdened by CMWSI’s =asements d

interfere with the exercise of those easements.

*When a person interferes with the use oy an easement he
deprives the easement’s owner of z valuable propefty right and the
owner is entitled to compensatory damages.” (
supra, 181 CA 34 at 574.) While this Commisngdion does not award
damages, and while we feel that the Chenowefhs have not actually
interfered with CMWSI’s easement rights, ye caution the Chenoweths

against any future interference with th easament rights held by
CMWSI.

4. Would use of Baumert Reservoir for non-utility
purposes violate Water Code § X00 or

Gene Koch and CMRPD aSsert in their comments that the
failure to use Bamuert Reservgir for public utility purposes would
constitute unlawful ”waste” finder Water Code § 100. They assert
the retention of water thay just sits there is unlawful.

Water Code § 100 is to a large extent identical to

Article 10, § 2 of the galifornia Constitution, which expresses the
state’s policy that:

”“the genepal welfare requires that the water resources of
the state/be put to beneficial use to the fullest extent
of which/they are capable, and that the waste or
unreasoyiable use ... of water be prevented. ... The right
to water ... from any natural stream or water course ...
shall be limited to such water as shall be reasonably
required for the beneficial use to be. served, and such

righf does not extend ... to the waste or unreasonable
use/... or diversion of water. ...”
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Article 10, § 2 goes on to state that "nothing herein
...8hall be construed as depriving any riparian owner of the
reascnable use of water of the stream to which the owner’s land is
riparian under reasonable methods of diversion and use. ..."

We agree that the Chenoweths have no right tqrﬁggte water
by retaining it behind the Baumert Dam for no usefulPurpose.
Water that "just sits” without being used for an neficial use
is wasted. There is, however, no evidence in $iis record that the
Chenoweths are using the Baumert Reservoir fpf any beneficial use
other than as a public utility water supp . No witness in this
proceeding testified to ever seeing goatd taking water from the
reservoir, although Les Chenoweth told/ Mz. BraQen that this i{s why
the resexrvoir was built. Even if the resexrvoir was at some point
used to water goats, it is not used for this purpose now.

Because we—find.that~tﬁ§ Baumert Reservoir has in fact
been used to supply CMWSI wfzh/;ater for public utility puxposes -
clearly a “"beneficial use yi hin the mearing ¢f the Constitution
and the Water Code - we do not find any violation by the Chenoweths
of the state policy against the waste of water.

5. Does our finding/that CMWSI possesses easement :1ghxg adversely
affect Chenoweth properxty righte without due process?

Pacitis/éegal Foundation contends in its comments on the
proposed decisepn that actions which restxict, take or regulate
property rights must be preceded by adequate due process, and that
actions that/adversely affect property rights must not be taken
lightly. |

/Does our finding that CMWSI possesses easement rights
adversely affect Chenoweth property without adequate due process?

First, our finding represents our recognition of existing
legal rights and not the creatiqn of new ones. In exexrcising
easement rights, the easement owner is. taking nothing new from the
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Article 10, § 2 goes on to state that “nothing herein
...S8hall be construed as depriving any riparian owner of Ahe
reasonable use of water of the stream to which the ownef’s land is
riparian under reasonable methods of diversion and ugl. ...

We agree that the Chenoweths have no righ€ to waste water
by retaining it behind the Baumert Dam for no useful purpose.
Because we find that the Baumert Reservoir has fn fact been used to
supply CMWSI with water for public utility puyposes - clearly a
#peneficial use” within the meaning of the Gonstitution and the

Water Code - we do not find any violation )Yy the Chenoweths of the
state policy against the waste of watex.

S. Does our finding that CMWSI possesges easenent rightg adversely

ect _Chenowetn RLODEIN gnig ¥ (s, . R

Pacific Legal Foundation gontends in its comments on the
proposed decision that actions whilh restrict, take or regulate
property rights must be preceded/by adequate due process, and that
actions that adversely affect pfoperty rights must not be taken
lightly.

Does our finding tifat CMWSI possesses easement rights
adversely affect Chenoweth property without adequate due process?
The answer is clearly no.

First, our finding represents our recognition of existing
legal rights and not thé creation of new ones. In exercising
easement rights, the pAsement owner is taking nothing new from the

24 There is nbH evidence in the record that the Chenoweths are
using the Baugert Reservoir for any purpose other than as a public
utility watexy/ supply. If the reservoir ceased to be used for

public utilify purposes, the existence of “waste” would again be an
issue.

- -
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property owner burdened by the easement, since the burdened owner
simply had a2 less than complete interest in the land in the first
place.

To- the extent that an easement to take water requires the
development of well sites and reservoirs, and the placement of
pipes over the land ¢f the servient estate, the uses of that estate—
may be restricted. But this restriction results from the e::gyeﬁggh
owner’s exercise of righﬁs that he possess, and not from the
dercgation of rights possessed by the burdened landownerx.

Second, the Chenoweths themselves are respo le for the
easement burdening their land. While the Estate of pffie M. Meeker
and Paul R. Edwards first created the easement whern they
transferred the property described’in the Noveqper 26, 1951 deed,
the Chenoweths re-affirmed or re-created the identical easement
when they transferred CMWS.to CMWSI by way afvthe August 7, 1959
deed approved by the Commission in D.58847. Since they were also
parties to the November 26, 1951 deed ix which the water rights and
easements benefiting the Camp Meeker Water System land are
expressly granted, the Chenoweths cahnot argue that they purchased
the property affected by the easement in good faith and for value

“without knowing of the easenmen The Chencoweths cannot now
complain of the burden they cxeated.

The Commission did not draft the deed langquage giving
CMWSY the water rights and easements it now denies possessing;
these rights were granted in deeds the Chenoweths were a party to.
Our recognition of theée rights and their relationship to the
Chenoweth land is sinply not an action adversely affecting property
rights. Furthermore, since our recognition of these rights is the

. result of a proceeding initiated in 1983 which involved two
complete sets of hearings on the subject of CMWSI and Chenoweth
property rightg, we believe-adeqﬁate,dué;procéss.has been
' provided. - ' '

———
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property owner burdened by the easement, since the burdened owner
simply had a less than complete interest in the land ixrthe first
place. :
To the extent that an easement to take wxater requires the
development of well sites and reservoirs, and the placement of
pipes over the land of the servient estate, the uses of that estate
may be restricted. But this restriction resylts from the easement
owner’s exercise of rights that he possess,/and not from the
derogatmon of rights possessed by the burgdened landowner.

Second, the Chenoweths themseles are responsible for the
easements burdening their land. While/the Estate of Effie M.
Meeker and Paul R. Edwards first creyted the easements when they
transferred the property described An the November 26, 1951 deed,
the Chenocweths re-affirmed or re-greated identical easements when
they transferred CMWS to CMWSI bf way of the August 7, 1959 deed
approved by the Commission in D/.58847. Since they were also
parties to the November 26, 1951 deed in which the water rights and
easenments benefiting the Canp Meeker Water System land were
expressly granted, the Cheploweths cannot argue that they purchased
the property affected by fhe easements in good faith and for value
without knowing of the ghsements. The Chenoweths cannot now
complain of the burden Ahey created. - '

The Commission did not draft the deed language giving
CMWSI the water righfs and easements it now denies possessing:;
these rights were granted in deeds the Chenoweths were a party to.
Our recognition o these rights and their relationship to the
Chenoweth land igf simply not an action adversely affecting property
rights. Furthefmore, since our recognition of these rights is the
result of a prpceeding initiated in 1983 which involved two
complete sets/of hearings on the subject of CMWSI and Chenoweth

property rig ts, we believe adequate due process. has been .
provided




A.83-11-54 ALJ/RTB/tcg/fnh ALT-COM=FRD

It might be wise to underscore just what property is at
issue here. There is evidence that since 1951 12 wells have been
developed on Chenoweth land. In the past, ten foot square well
sites surrounding these wells have been leased to the utility by
the Chenoweths. Thus, the 12 well sites cover a total of roughly
1200 square feet of land. An acre of land equals 43,560 square
feet. Dividing 1,200 by 43,560, we find that the well sites cover”
about 2.8%, or 1/36th of an acre of land. The extent of the 15;5
inundated by the Baumert Reservoir is also unclear on this”record.
The reservoir cantains.an.estimuted‘2-tov3;5-acre'£eet/5§ water.
(Exhibit 20, p. 19, fn. 19.) Assuming that the resefvoir is at
least one foot deep, the reservoir covers at mosy’ 3.5 acres.
Rounding down the 1/36 of an acre covered by-;he well sites, we
find that the land directly burdened by CMWSI’s exercise of its

. easement rights totals roughly.3.5 acres. According to the
November 29, 1951 deed, the Chenoweths cwn approximately 800 acres
of land, we find that CMWSI water sources occupy 3.5/800ths, or
roughly .4% of the total.?® The amdunt of Chenoweth land directly

used by CMWSI for public utility purposes pursuant to its easement
rights is simply not very'great// '

/

VII. Putyre Water Resources

The record sﬁogy/;hatthe utility’s wells, together with .
surface sources, still do not supply adequate quantities of water

24 CMWSI witness William Chenoweth testified that the Chenoweths
owned "in excess of 500 acres." (TR 2: 187.) His brother, Leslie
Chenoweth, testified that the 800 acres reZerred to in the deed was
incorrect, that he believed the Meekers had sold some property just
prior to the/1951 transaction. (TR 2: 221.) Frances Gallegos
testified that in 1983 the Chenoweths received permission from the
County Boaxd of Supervisors to subdivide 550 acres of the
watershed ..—(TR 1: 77.) If the Chenoweths owned only 550 instead
of 800 acres, the land burdened by CMWSI‘’s exercise of its easement
rights would still only cover .6% of the total. '
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It might be wise to underscore just what property/is at
issue here. There is evidence that since 1951 12 wells e been
developed on Chenoweth land. In the past, ten foot squafg well
sites surrounding these wells have been leased to the dtility by
£he Chenoweths. Thus, the 12 well sites cover a tot of roughly
1200 square feet of land. An acre of land equals 43,560 square
feet. Dividing 1,200 by 43,560, we find that thq/;ell sites cover
about 2.8%, or 1/36th of an acre of land. The dﬁtent of the land
inundated by the Baumert Reservoir is unclear on this record. The
reservoir contains an estimated 2 to 3.5 acre feet of water.
(Exhibit 20, p. 19, fn. 19.) Assuming that/ﬁhe regservoir is at
least one foot deep, the reservoir coverg/gt nost 3.5 acres.
Rounding down the 1/36 of an acre covered by the well sites, we
find that the land directly burdened b ,CMWSI's exercise of its
easement rights totals roughly 3.5 acres. Since according to the
November 29, 1951 deed the Chenowetls own approximately 800 acres
of land, we find that CMWSI water Sources occupy 3.5/800ths, or
roughly .4% of the total.?” The /Amount of Chenoweth land directly
used by CMWSI for public utilisy purposes pursuant to its easement

rights is sinply not very great.
VIII. EHSAZ:LEBSQZ_BQEQHIQQI

The record shows/that the utility’s wells, together with
surface sources, still do/not supply adequate quantities of water

25 CMWSI witness William Chenoweth testified that the Chenoweths
owned “in excess of /500 acres.” (TR 2: 187.) His brother, Leslie
Chenoweth, testified that the 800 acres referred to in the deed was
incorrect, that he/believed the Meekers had sold some preoperty just
prior to the 1951 /transaction. (TR 2: 221.) Frances Gallegos
testified that in/ 1983 the Chenoweths received permission from the
County Board of Supervisors to subdivide 550 acres of the
watershed. (TR/1: 77.) Xf the Chenoweths owned only 550 instead
of 800 acres, the land burdened by CMWSI’s exercise of its easement
rights would st¥ill only cover .6% of the total.

_V-—
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to the system. Branch coacedes that CMWSI cannot develop an
adequate and dependable water supply'usihg wells and springs alone.
The amount of water available, even 1f all the additicnal watex
resources in the vicinity of Camp Meeker were tapped, would no

‘ Sonoma County’s consulting engineer, Phillip
Harxis Consultants, Inc., found three areas‘where3w€’ s might
produce additional water. Harris estimated’thatgg/to'lo wells
might produce a total of 10 to 15 additional gallons per minute,
including all likely areas for drilling. Harrfs bellieves, however,
that even if this much additional water were/available in the dry
season, and even Lf the distribution system were repaired so that
water losses were minimized, there would/étill be dry yvear
- shortages and outages unless another sgurce of supply. is found. In
the short term, these additionmal welYs would be the only way to
quickly increase the water supplyypther than by trucking it in.
Two ©of the three areas estimated/to be good sources for additicnal
wells are on property claimed by the Chenoweths. (Exhibit 20,
PpP. 21=22.) '

Branch believes that the Chenoweths’ ownership of two of
the three areas of potez;!gl well development is a significant
impediment to a quick increase in the water supply (Exhibit 20,
pP- 22). We disagree. /We believe CMWSI’s easement rights are

sufficient to ensure/its ability to develop wells in these
areas.?> . : ‘

25 William,/ Ann, and Jewel Chenoweth own CMWSI. William, Ann,
Jewel, and Joan Chenoweth, and Pat Chenoweth Aho, own the Chenoweth
lands. (Exhibit 20, pp. 10, 13=14; TR 2: 181; TR 4: 352.) Lester
g?egozet?,eg former owner of both CMWSI and the Chenoweth lands,

(Footno continues on next page)
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to the system. Staff concedes that CMWSI cannot develop an l
adequate and dependable water supply using wells and springs a%gp&fﬂ—
The amount of water available, even if all the additional water
resources in the vicinity of Camp Meeker were tapped, would /Mhot be
sufficient to supply the present customers.

But there are still areas where new wells might be d

Sonoma County’s consulting engineer, Phill
‘Harris Consultants, Inc., found three areas where wells night
produce additional water. Harris estimated that # to 10 wells
might produce a total of 10 to 15 additional ga ons per minute,
including all likely areas for drilling. Harpis believes, however,
that even if this much additional water were/available in the dry
season, and even if the distribution systey were repaired so that
water losses were minimized, there would 4till be dry year
shortages and outages unless another soprce of supply is found. In
the short term, these additional welly would be the only way to
quickly increase the water supply other than by trucking it in.
Two of the three areas estimated t¢ be q°od sources for additional
wells are on property claimed by fhe Chenoweths. (Exhibit 20,

PP. 21=22.)

Staff believes that fhe Chenoweths’ ownership of two of
the three areas of potential fell development is a significant
impediment to a quick increyse in the water supply (Exhibit 20,

P- 22). We disagree. We Yelieve CMWSI’s easement rights are

sufficient to ensure its Ability to develop wells in these
areas.?® . :

26 William, Ann, And Jewel Chenoweth own CMWSI. William, Ann,
Jewel, and Joan Chénoweth, and Pat Chenoweth Aho, own the Chenoweth
lands. (Exhibit 20, pp. 10, 13-14; TR 2: 181; TR 4: 352.) Lester

Chenowath, a fo r owner of both CMWSI and the Chenoweth lands,
died in 1987. . -

(Footnote cont{nues on next page)
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Even the development ¢f new wells may not be sufficient
to bring adequate water supplies on line for CMWSI. Branch
believes that stored surface water may offer a solution. Branch
cites a 1959 study that estimates that about 22 acre-feet of water
would be required to make up the annual shortfall in well and
spring production. That quantity of water could supply the average
needs of the system for 1-1/2 months without additional water
sources. It could also supplement well and spring productio?’,,f*"'
during dry periods for three months or more. (Exhibit 20, 23.)

Harris estimates that the hauling of water during an
extraordinary dry period might be a feasidble alternative to a
reservolr, provided: (1) that the system’s mains and services and
all customerx pipelines were replaced to minimize/leakage; (2) that
new, larger storage tanks are installed; and (d) that new, larger

——=umains. are: employed to transfer water from.tank to xank.. -Water. -

hauling would not be a feasible alternative without a complete
overhaul of the distridution and stora (system,

We believe that the development of a reservoir larger
than the present Baumert Reservolr/ yjbe-nécessaryjat‘some point

(Footnote continued fxog/brevious page)

We cannot ilgnore rhe fact that the partial overlap in the
ownership of CMWSI and the Chenoweth lands creates the potential
for a conflict of economic interest. We Xnow that lease payments
for well sites on Chenoweth land might be more attractive than the
potential return from the inclusion of well site and reservoir
improvement costs in CMWSI'’s rate base. And we recognize that the
Chenoweths’ desire to develop the non-utility land could lead CMWSI
to assert its ¢asement rights less rigorously than it might if
there were no/ownership overlap. While we will at present assume
that CMWSI‘s/interpretation of its easement rights results from a
good faith misunderstanding and not from any conflict of interest,
we caution-CMWS§lnot to ugderestiﬁgte our( ility to regulate all
those who /actually control the utility. (See, e.g., Westgate-

(1971) D.78399, 72 CPUC ng'xgz_ﬁxgsgm_
(1953) 52 CpUC 589.) - ‘
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to bring adequate water supplies on line for CMWSI. Staff

that stored surface water may offer a solution. staff ciyhs a 1959
study that estimates that about 22 acre-feet of water wguld be
required to make up the annual shortfall in well and £pring
production. That quantity of water could supply average needs
of the system for 1-1/2 months without additional/water sources.
It could also- supplement well and spring produgrion during dry
periocds for three months or morxe. (Exhibit 2¢, p. 23.)

Harris estimates that the hauling/of water during an
extraordinary dry period might be a feasible alternative to a
resexrvoir, provided: (1) that the systefi’s mains and services and
all customer pipelines were replaced t¢ minimize leakage; (2) that
new, larger storage tanks are installed; and (3) that new, larger
mains are employed to transfer watef from tank to tank. Water
hauling would not be a feasible aYternative without a complete
overhaul of the distribution and/ storage system.

We believe that the evelopment of a reservoir larger

than the present Baumert Resgivolr may be necessary at sone point

(Footnote continued frbm previous page)

We cannot ignorg the fact that the partial overlap in the
ownership of CMWSI d the Chenoweth lands creates the potential
for a conflict of onomic interest. We know that lease payments
for well sites on Lhenoweth land might be more attractive than the
potential return from the inclusion of well site and reservoir
improvement costg in CMWSI’s rate base. And we recognize that the
Chenoweths’ desjre to develop the non-utility land could lead CMWSI
to assert its oasement rights less rigorously than it might if
there were no Hwnership overlap. While we will at present assume
that ‘CMWSI‘’s Interpretation of its easement rights results from a
good faith misunderstanding and not from any conflict of interest,
we caution SI not to underestimate our ability to regulate all
those who ad¢tually control the utility. (See, e.g., Westgate-

(1971) D.78399, 72 CPUC 26; Key System
(1953) 52 CPUC 589.)

- ﬁﬂf-
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to ensure the utility with an adequate water supbly. Obviocugly,
there i3 no room on CMWSI’s xroughly 14 acres for a very layge
resexvoir, .80 such a reservoir would have to be construcyed on
other lands. DHS believes that one or more small reservoirs may
have to be developed on watershed lands to resolve the water source
shortage. (TR 5: 468-469.) Foxrmer CMWSI superintehdent Halsey

stated in his deposition that there are good res "oir sites on
Chenoweth land. When asked what he would do ié/gszere in charge
of the water system, Halsey replied that he wo(ld put another dam
below the present one, and perhaps also dam A valley in an area
known as Five Springs. (Exhibit 37, p. 35 CMRPD witness Ellis
also testified that there were a number of potential reservoir
sites in the Camp Meeker area. (TR 7: §05-622; Exhibit 38.)

The development of a new res¢érvoir on Chenoweth land
would-be.consistent with CMWSI’s easaﬁent rights since_ir. is ==
something the Meekers could have dojie when they owned both parcels
of land, and since the flooding of/zand'is one water related right
that may conveyed as an easements(Civil Code § 801, subdivision
10.) The flooding of Chenoweth land by a reservoir constructed on
CMWSI land would also be canaﬁgtent with the utility’s easement
rights. ( S v. Ci (197
) 19 CA 3d 421, 428, Sinig”nOvzuch reservolir is currently in the
works, we need say nothing further on this subject at this time.

VIII./ Ratemaking Implications

Due to Recepmendation "I"” the Commission in D.84-09-093
did not adopt as part of CMWSI’s operating expenses any amount for
"Well Site Rental./' (1d., p- 7.)

Since gn easement holder need not compensate the owner of
the property burdened by the easement for his or her exercise of
easenent righep, CMWSI need not compensate the Chenoweths for
future well site use. This is not a "taking” of the Chenoweths’
property, but merely an acceptance of the fact that an easement
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owner has property rights too. Any recompense for the creation of
the easement should have been taken into account when the easement
was created. If we oxdered CMWSI- to pay the Chenoweths‘for'the
reasonable exercise of its easement rights, we would in fact be
depriving CMWSI of its own non-possessory property rights. 3 s
might well constitute an unlawful *“taking” ¢of private property.
This we decline to do.

Although we find that the Chenoweths are entitled to no
compensation for the burden imposed by CMWSI‘s exe;cise of its
easement rights, we note that CMWSI itself, or > Chenoweths as
the parent of CMWSI,-26 might be entitled to compensation for any
well ox reservoir constzuction and mainzenanée costs not funded by
the SDWEA loan or federal grant money. We/lack.evidence in this
record from which we could determine the cost of any compensable.

—="rruzwellior reservoir construction and oz/gaintenance ‘costs.- We would,

however, consider providing some %9‘” of rate relief if CMWSI could
quantify its own expenditures after exclusion of any improvements

funded by the SDWBA. This app:oach is consistent with Branch’s
recommendation that:

"...the Commisslon/éz;d that a reasonable cost
for the construction and improvements of
Baumert reservoir, and the costs of spring or
well improvements not alread included in
CMWSI’s rate/base, ..., may be included in rate

base subject to Commission approval.” (Exhibit
20’ p'o- 3 ""39-)

The Branch dces not quantify its recommendation. We do not know

what the costs oi construction and improvement of Baumert reservoir
were, or. whj;ythe costa of spring. or well improvements were, or

7
26 ;ﬂ’D.60283 the Commission noted Chenoweths Inc.’s contention
that aAny money spent by Chenoweths, Inc. on behalf of CMWSI must be
consddered a loan to be ropaid by the utility. We have no

objection to this, providing we are convinced the expenditures were
bpth 1egit1mate and p:udent. ‘
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owner has property rights to¢. Any recompense for the creation of
the easements should have been taken into account whey the
easements were created. If we ordered CMWSI to pay

for the reasonable exercise of its easement rights/ we would in
fact be depriving CMWSI of its own non-possessory property rights.
This might well constitute an unlawful “taking”/of private
properxty. This we decline to do.

Although we f£ind that the Chenowe are entitled to no
compensation for the burden imposed by cMwsh’s exercise of its
easement rights, we note that CMWSI itself, or the Chenoweths as
the parent of CMWSI,27 might be entitled/ to compensation for any
well or reservoir construction and maiytenance costs not funded by
the SDWBA loan or federal grant money/ We lack evidence in this
record from which we could deternmineg/the cost of any compensable
well or reservoir construction and/or maintenance costs. We would,
however, consider providing some form of rate relief if CMWSI could
quantify its own expenditures affer exclusion of any improvements
funded by the SDWBA. This appprbach is consistent with staff’s
recommendation that:

#...the Comnission find that a reasonable cost
for the constructjon and improvements of
Baumert reservolir/, and the costs of spring or
well improvementg not already included in
CMWSI’s rate bage, ..., may be included in rate
base subject tg/ Commission approval.” (Exhibit

20 ’ p'o' 38‘-39- )
Staff does not quantify/ its recommendation. We do not know what
the costs of construction and improvement of Baumert reservoir
were, or what the cos s of spring or well improvements were, or

27 In D.60283 the Commission noted Chenoweths Inc.’s contention
that any money spent by Chenoweths, Inc. on behalf of CMWSI must be
considered a loan to be repaid by the utility. We have no

objection to this, providing we are convinced the expenditures were
both legitimate/and prudent. 3
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L)

when they were incurred. We do know that at least eight of the K
twelve wells developed by CMWSI on Chenoweth lands were financed py'
SDWBA funds, and that the Commission decision approving CMWST s/’
application for the SDWBA loan ordered that any improvements,
financed with SDWBA funds be permanently excluded from rate base.
(D.93594, 6 CPUC 2d 768 (1981).)

Before including in rate base the original cﬁst of any
well site or reserveir improvements not made with SDWBA funds,
however, we must know the precise extent of thcse’&mpxovements.

We will authorize CMWSI to seek rate ase treatment of
these improvements in either an application or in its next generxal
rate case. CMWSI bears the burden of promigz both the extent and
the cost of such improvements. We -will allow staff and interested

parties to participate in any proceeding in which such rate base
additions are requested. : : S XL LT

K8

Although we have discusd’d the future water sources
available to CMWSI, we have not/éiscussed the cost of such
improvements, since that was not the focus of this proceeding.

Where could the funds come from?

We encourage cgwsx to discuss the powsibility of
additional SDWBA loans tn connection with any significant watexr
system improvements. We realize that additional SDWBA loans will
result in additionﬁi surcharges. In the past, the Commission has
found that Camp Meeker residents are willing to pay more for water
utilicty service\‘? thexre is some indication the serviée.quality
will imp:ove,‘/fg.sozes, P- 9.) The testimony of Sonoma County
Supexrvisor Ernie Carpenter confirms that this is still the case
today. (m/1 54-55.)

. ranch mentions another potential source of public
fundihgﬂ/iae-, Sonoma County’s purchase of the system. Such a
purchaze would eliminate our jurisdiction over CMWSX. The Branch

assexta.

"Although Sonoma County has been consider;ng
purchase of CMWSI, improvements to the system
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when they were incurred. We do know that at least eight of the
twelve wells developed by CMWSI on Chenoweth lands were financed by
SDWBA funds, and that the Commission decision approving CMWSI‘s
application for the SDWBA loan ordered that any improvements
financed with SDWBA funds be permanently excluded from rate/base.
(D.93594, 6 CPUC 24 768 (1981).)

Before including in rate base the original cost of any
well site or reservoir improvements not made with SD
however, we must know the precise extent of those

We will authorize CMWSI to seek rate bise treatment of
these improvements in ¢ither an application or/in its next general
rate case. CMWSI bears the burden of proving/both the extent and
the cost of such improvements. We will alléw staff and interested

parties to participate in any proceeding h which such rate base
additions are recquested.

Although we have discussed the future water sources
available to CMWSI, we have not discrssed the cost of such
improvements, since that was not the focus ¢f this proceeding.

Where could the funds come from?

We encourage CMWSI to/discuss the possibility of
additional SDWBA loans in connéction with any significant water
systen improvements. We reaYize that additional SDWBA loans will
result in additional surchafges. In the past, the Commission has

are willing to pay more for water
indication the service quality
The testimony of Sonoma County

today. (TR 1l: 54=55{)

Staff mentions another potential source of public
funding, i.e., Soroma County's purchase of the system. Such a
purchase - eliminate our jurisdibtion over CMWSI. Staff
asserts: '

~#Although Sonoma County has been considering
purchase of CMWSI, improvements to the systenm
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are not expected to occur in the near futur

unless property matters are settled. Son

County cannot take over the system and

improvements until title is ¢lear, and

Chenoweths d¢ not want improvements

what they claim as their land under

conditions. A final resolution is

allow the watexr system to be improyed.”

(Exhibit 20, p. 29.)

These conclusions overstate the/County’s problems and
understate its powers in two critical reSpects. First, Sonoma
County has the powexr of eminent domainf and it may at any time
condemn CMWSI, and any Chenoweth propérties it believes it
requires, for a publicly owned and ¢gperated water district. 7The
County’s condemnation rights remaifi the same regardless of who owns
the land. Second, the County is/free to take over and improve this
system irrespective of the, Lommession’s consideration of ratemaking
or property owne:ship issues in this proceeding- Such -a takeover
would make available to the gystem additional funds, through the
sale of bonds and through the assessment of new property taxes and
connection fees, for the mAjor improvements needed by the systenm.

In any event, Jonoma County is not a party to this
proceeding, and we have/no concrete evidence in this record
concerning the County’g take over intentions. Until the County
takes positive action/to indicate what its intentions are, the
Commission must act/as if the system will continue under private
ownership and undey its regulation.

muission indicated in D.85-02-045, its order
granting limi ed‘rehea:ing, that its main goal on rehearing was to
nism or plan to protect the water resources on the

adjoininq property for the continuing or eventual use of the water
company. /




A.83-11-54 ALJ/RTB/tcg/fah . ALT-COM-FRD

We believe that the CMWSI easement rights descrided in
this decision already provide CMWSI with the power Xo protect water
sources on the surrounding land. Civil Code § 809 gives the ownex
of property benefited by an easement the autho ity to maintain an
action for the enforcement of the easement rig

There are several other factors thit further militate
against development of the surrounding lapls to the detriment of
the water resources thereon. First, the/Commission imposed a
moratorium on new service connections fn D.60283, dated June 20,
1960, in C.6390. That restriction iy still in effect. In this
proceeding, CMWSI sought the removal of that restriction. The
Commission denied the request in J

Second, inadequate watgr supplies afflict CMWSI,
particularly in dry pericds. Jh 1986 and 1987, substantial water
hauling was needed to continug sexvice tq-existiﬁg customers. s~z -
Water hauling has been accompanied by rate surcharges to defray the
cost of water hauling. (Sge D.87-06-059, D.87-07-094, and '
D.87-10-087 in A.87-04-067.) These conditions tend to discourage
development of the surrofnding lands.

Third, the Cofinty of Sonoma regulates development of the
surrounding lands thrqgGgh its building permit process. We assume
that an applicant for a building permit must be able to demonstrate
to thechunty that ft has a water supply- Without a connection to

CMWSI, a water supply will be difficult to demonstrate in this
water poor arxea.

Fourtl, DHS acts as a watchdog for the watershed lands.
It has arrangements witli the Sonoma County Planning Commission to
be advisedo:/zzy application that might affect the quality and
quantity of water supplies in the Camp Meeker area. It interjects
itself and advocates its public health concerns in different types
of matters jaffecting water supplies and water quality. It
participates in Commission' hearings, Coastal Commission matters,
county planning matters, and proposed subdivisions. Proposed
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subdivisions in watershed areas are of particular concern to Dgg,
The Sonoma County Planning Commission submits to DHS for itf/;eview
and comment any proposed action requiring Planning Commission

approval. (Tr. 6: 580.) e////,
The concern of DRA, DHS, and others for the/protection of

the watershed is genuine, however, and there is evidence that
suggests that the Chenoweths sexriously contemplate development of
the watershed lands.?’ we will order CMWSI t Fexercise its

. easement rights to develop potential water/sources on Chenoweth
land and to prevent the Chenoweths from ng any action that
could impair CMWSI‘s ability to\m:;:/ktspublic utility

obligations.

On April 11, 1989, the Chenoweths filed an Application to
Appropriate Water by Permit (E'. 29463) with the Division of water
~Rights of the State wate:_Regou:ces Control Board.(szCB), seeking
a determination of their g}ght to- appropriate and store water in
the Baumert Reservoir. /rf those rights are denied, then the
Baumert Reservoir will mot be available to support additional
development. If th??e rights were granted, however, contrary to
our own assessment ©0f the CMWSI and Chenoweth property rights, then
CMWSI ‘s water sugﬁ{;-wbuld be in serious trouble until the conflict
with our sisteg/ﬁgency was resolved. For this reason, we will
order our staff to oppose the Chenoweth’s request in A.29463.

' :{,believe~that the easement rights possessed by CMWSI,

the restriction on new service connections imposed by D.60283,

A

27‘/3n A.83=-11-54, CMWSI earnestly sought release from the new
connection moratorium imposed by D.60283 and subsequent Commission
decisions, arguing that the water supply additions developed with
SPWBA funds made it possiblie for the utility to serve new
customers. See also, TR l: 49-51, 53-54, (Testimony of Soncma
County Supervisor Ernie Carpenter); TR 1l: 77 (Testimony of Frances
Gallegos); TR l: 88-92 (Testimony of Dina Angress); TR 1l: 93-100
(Testimony of Joan' Getchell), TR 2: 187=189 (Testimony of willfam
Chenoweth), and Exhibit 20, p- 39.). S ‘
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subdivisions in watershed areas are of particular concern to DHS
The Sonoma County Planning Commission submits to DHS for its r
and comment any proposed action requiring Planning Commissi
approval. (Tr. 6: 580.) '

The concern of staff, DHS, and others for therotection
of the watershed is genuine, however, and there is evidence that
suggests that the Chenoweths seriously contemplate development of
the watershed lands.?® we will order CMWSI to exefcise its
easement rights to develop potential water sou es on Chenoweth
land and to prevent the Chenowaeths from taking any action that
could impair CMWSI’s ability to meet its ic utilicy
obligations.

Because it is conceivable, altfiough unlikely, that a
future purchaser ¢f all or a portion of Chenoweth land might c¢laim
to have acquirred that land witkhout pbtice of the gasements
burdening the land, CMWSI and the Cémmission should take steps to
aveid this occurence. The Water Ptilities Branch of the
Commission’s Advisory and CompliAnce Division, with the assistance
of the Legal Division, should h& ordered to send copies of this
decision to all title insuranfe companies in the vicinity of Camp
Meeker and Santa Rosa, and tO take all other steps necessary to
insure that any purchaser ¢f Chenoweth land burdened by CMWSI
easements has actual notige of the easement rights burdening their

land and is unable to aséert status as a bona fide purchaser of the
land- without hotice:o:‘_ e easenments. | '

28 In A.83~11-54, CMWSI earnestly sought release from the new
connection moratorium imposed by D.60283 and subsequent Commission
decisions, argquifig that the water supply additions developed with
SDWBA funds madg it possible for the utility to serve new
customers. See/ also, TR 1l: 49-51, 53-54, (Testimony of Sonoma
County Supervigsor Ernie Carpenter); TR 1: 77 (Testimony of Frances
Gallegos); TR /A: 88=-92 (Testimony of Dina Angress); TR 1: 93~100
(Testimony of/Joan Getchell), TR 2: 187-~189 (Testimony of William
Chenoweth), 4And Exhibit 20, p. 39.). .

- A -
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In addition, CMWSI should be required to recoxfi a notice
of intent to preserve its easements, pursuant to Civ Code §
887.060. This notice will preclude efforts to clai# CMWSI has
abandoned its easement rights. This notice should be renewed
periodically in accordance with Section 887.06 We will order
CMWSI to record such notice after consultaticd with the
Water Utilities Branch of the Commission’s Xavisory and Compliance
Divisien and the Commission’s Legal Divisjon regarding the proper
language of the notice.

On April 11, 1989, the ChenoWeths filed an Application to
Appropriate Water by Permit (No. 294¢3) with the Division of Water
Rights of the State Water Resources/Control Board (SWKRCB), seeking
a determination of their right to/appropriate and store water in
the Baumert Reserveoir. If thos rightslare denied, then the
Baumert Reservoir will not be 2tailable to support additional
development. If those rights/were granted, however, contrary to
our own assessxent of the SI and Chenoweth property rights, then
CMWSI‘’s water supply would/be in serious trouble until the conflict
with our sister agency wag resolved. For this reason, we will
order our staff to oppo the Chenoweth’s request in A.29463.

We believe t the easemoent rights possessed by CMWSI,
the restriction on ney service connections imposed by D.60283,
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modified by D.62831 (to permit CMWSI to serve five - customers),
and reiterated in D.65119, D.92451, D.84-09-093, axnd D.85=02-045;
and the currxent level of regulation by the Commigsion, by DHS, by
SWRCB, and by the County are gufficient to prgfect the watershed
from degradation by development. As we learA of specific threats
to CMWSI’s water resources, we will take )

Eindings of Fact

1. In 1932 the Commission and its staff distinguished for
ratemaking purposes between public updlity properties of CMWS and
the private realty holdings of its gwners. The Commission staff
designated 21 parcels and lots, tgtaling 15.75 acres, as the real
properties of CMWS for ratemakindg purposes. These parcels and lots
contained springs, diversions,/or tanks used to provide utility
service or were held for futyre use.

2. .In.1935-the=Tax-C#llector listed the same 21 parcels. And~ e,
lots as the properties of S. for ad valorem tax purposes.

3. In 1941 the appraiser for the Estate of Effie M. Meeker,
one of the owners of S, distinguished between property of CMWS
and other real prope in valuing the estate’s assets. The list
of properties associated by the appraiser with CMWS is virtually
identical to the Tay Collector’s list.

4. Before 1951 the Commission, its staff, the Meekers, the
estate appraiser,/and the property tax collector recognized that
the real propertfes of the Meeker family were segregated, for tax
and ratemaking purposes, between the property of CMWS and the
private realty/holdings of the owners of CMWS.

5. In ¢he years before 1951, the surrounding lands were
improved by diversion facilities at the "B” springs. These springs
were subseqyently redeveloped by CMWSI and found by the Commission
tolbe'dedioéteditc-public utility water service in D.92451, 4 CPUC
2d' 645 (1980). _ )

6. / The surrounding lands were never in rate base in the
years before 1951.. ‘ S '

- 77 -
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7. In 1951 the administratrices of the PAfie M. Meeker
estate agreed to sell and the Chenoweths agreéd to buy: (a) all
the real property of the estate (about 800 Acres); and, (b) CMWS
and all other real and personal properxty Appurtenant to and used
for CMWS . The agreement contains a nofidedication statement as to
all Camp Meeker area property, except/the 14 acres, more or less,
of CMWS. N ‘

8. Exhibit 27 is a duplicatg original carbon copy of the
1951 sales agreement between the/Chenoweths and the
administratrices regarding the fale of the CMWS real properties and
other real properties of the Fffie M. Meeker estate.

9. The intent of the parties to the, 1951 sales agreement was
to transfer the CMWS propeyties and associated rights, easements
and privileges with Co sion approval in one transaction and to
transfer_the~surrommding lands ‘in another. et

10. A.32820 statgs: "it is the belief of the petitioning
sellers herein that tle interest of said Water System will be best
served by the transfgr thereof to the petitioning buyers herein whe
are also acquiring All of the remaining real property owned by said
Eatate of Effie M/ Meeker, deceased, and the said Paul R. Edwards
in common." (Exhibit 25, Appendix item A-8). If the sellers had
intended to elijslinate any association between the utility and non-
utility properyies, there would have been no benefit to the water
company from fhe buyers’ joint ownership of these properties.

11. Inf1951 the Commission appzoved the sale of the CMWS
properties fo the Chenoweths. In its decision the Commission
stated thay the pﬁrchase price of $24,880.28 was alloccated between
the water/system lands ($8, 500) and the "nonoperative lands” (about
$16,300)

12/ The proposed deed attached to A.32820 is identical to the
deed dated November 26, 1951, by which the CMWS. properties were
conveyed to the Chenoweths. The properties transferred by this
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deed are the same properties identified by the estate’s appraiser
as CMWS properties. '
13. ' By a separate deed dated November 29, 1951, t
surrounding land was conveyed to the Chenoweths. General
references to CMWS real properties are included in omnibus
clause at the end of this deed as a precautionary/measure to ensurxe
that any CMWS lands that were not specifically described in the
November 26, 1951 deed would be conveyed by tie November 29, 1951
deed. No such overlooked properties have n identified on this
recoxd. WJ//
14. 1In 1959, the Chenoweths obtained Commission authority to
transfer the Camp Meeker Water System ¥o the Camp Meeker Water
System, Incorporated, having stated the application for
authority that "it hor become necesgary by reason of needed
ﬂ_;i;improvamentS"iﬁ the water system, /and in particularythe~— === o a sm-o .
construction of a reszexvoir an:/d{:...that the operation of the
water company be condudtedlby separate and distinct corporation.”
. (Exhibit 25, Appendix A-~15, pp. 3-4 ; Appendix A-16.)

15. The Augqust 7, 1959 deed transferring the water systenm
from the Chenoweths and Ch¢noweths, Inc. to CMWSI is identical to
the November 26, 1951 deef transferring the Camp Meeker Water
System to the Chenoweths/, except for grantors and grantees.
(Exhibiz 25, Appendix X-10 and Appendix A-17.)

16. A March 3, 2982 deed recorded by the Chenoweths purports
to "correct, confirm/and clarify"” the land described in the August
7, 1959 deed which fransferred the water system to CMWSI. (Exhibit
25, Appendix A=21./) This deed omits any reference to water rights,
easements, and privileges appurtenant to the Camp Meeker Water

. System and usefiyl for its operation as a public utility. This deed
could be viewed either as a simple correction of an earlier deed’s
description of/land boundaries or as a substantive revision of the
property transferred by that earlier deed which purports to rescind
the transfex of property rights‘associgted'witﬁ.and“useful for
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utility operations. No authority for a transfer of such
property rights was obtained from the Commission.

17. CMWSY is owned by William, Ann and Jewel Chghoweth; the
Chenoweth land is owned by William, Ann, Jewel, and/Joan Chenoweth,
and Pat Chenoweth Aho.

18. The Meeker family operators of CMWS. ernfjoyed broad rights
to explore for and take water from the non-utiXity portion of their
property. These included the right 1) to take all water flowing-
over or located under the land; 2) to ente upon the land to
exploxe for, develop, and maintain water gouxces thereon; 3) to
construct dams and reservoirs on the 1 for water storage and
supply purposes; 4) to enter upon the fand to maintain such dams
and reservoirs; 5) to insist that noyone interfered with any of
these rights; 6) to construct anda2£{:tain pipelines and rights of
way ‘necessary~for-the.taking of water f£rom the land;-7)-to=drille———r-~- -
wells and develop springs necess ltc-supply~water from the land;
8) to expand their use of the d as necessary to<replace
deteriorating or obsolescent water sources and;tovdevelop-new
sources of water to meet the/growing needs of an increased customer
base; 9) and to do anythin else—necessary'to utilize the non-
utility portion of their Land for public utility water service
purpceses.

19. CMWSI has chyonic water supply shortages, and has been
ordered by numerous Commission decisions to increase its water
supply. See, e.g., D.24567, 37 CRC 284 (1932); D.44303, 49 CPUC 729
(1950); D.60283, 5 cruc 710 (1960); and D.92451, 4 CPUC 645
(1980).)

20. A CompAssion decision issued on June 13, 1950, just three
months prior tlife date the Estate of Effie M. Meeker and Paul R.
Edwards reachgd an agreement to transfer the water system to the
Chenoweths, fiotes that "the company (CMWS] has the obligation of
developing dditional water supply to provide adequate water
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service to the present customers and the anticipated further growth
of the system.” (D.44303, 49 CPUC 729, 732 (1950).)

21. A 1959 Commission investigation notes that CMWSYI may have
to rely on its parent, Chenoweths, Inc., for assistance¢’ in
developing necessary water supplies. (D.60283.)

22. CMWSI has been “alded substantially by thé affiliated
interests of its owners, which affiliations have gprovided increased

water supplies through strictly nonutility funds." {(D.65119, (1963)
60 CPUC 690, 691.) ed//gs

23. In 1959 and/or 1960, CMWSI drilled four producing wells
on Chenoweth land with Chenoweth permiss%gé. These wells have been
used exclusively for public utility watef system purposes.

24. In 1981, CMWSI sought and obyained Commission authority
to obtain a Safe Drinking Water Bond JAct loan for a program
designed to—increase-~ttx~water.suppfy and its water storage....:--

capacity. The program- was intended to focus first on drilling
wells to increase system supply, and then to make other

- improvements 1f adequate new water supplies\were'developed.
(D.93594.) ,

25. Between 1981 and 1983, CMWSI drilled at least eight wells
with SDWBA funds on Chenowgth land with Chenoweth permission after
it unsuccesstully-tried’gb-develop‘new-wells on CMWSI land. These
wells have been exclusively used for public utility water system
purposes. .

26. The wells 3n Chenoweth land provide about half the
utility’s total wategx supply.

27. CMWSI’s gontinued use of the wells on Chenoweth land is
necessary for the/water system to meet its public utility .
obligations, since these wells produce about half of CMWSI‘s total
water supply. ' o

28. In 1587, DHS and CMWSI agreed that remaining SDWBA funds

should be use¢d to develop additional horizontal wells on Chenoweth
or CMWSI lagd. | | :

-
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29. CMWSI may need to develop additional wells or spring
sourc30 on Chencweth land in order to replace existing wells if
they deteriorate or to meet the needs of present and future
customers.

29. CMWSI witness John B. Reader testified that othg' well
sites are available on Chenoweth land if the existing utf#lity wells
become clogged or if future utility needs so require.

31. A 1959 investigation into the operation of/the Camp
Meeker Water System refers to a preliminary survey made by the’
water conpany for a retaining dam and storage pond to be
constructed on Chenoweth land south (uphill) >f Baumert Springs.
The pond was designed to contain 27.50 acre/GZet of water. Because
the estimated cost of the dam was high, and because the reservoir
would have flooded part of an acre'ojjdgn-Chenowqth land, future
~ investigation.of.this~particular-profect was deferred. (D.60283 ===
(1960) 57 CPUC 710.) .

32. A dam was constructed south of Baumert Springs sometime
between 1960 and 1964. The dam is. in roughly the same location as
the dam mentioned in the 1958 Commission investigation, but is
considerably smallex. The/;eservoir contained by the dam helds
between 2 and 3.5 acre égt of water.

~ 33. water Utilisﬁes Branch witness Bragen testified that
Leslie Chenoweth informed him that the Baumert Reservoir was
constructed with i eral grant money as a stock pond for watering
goats, but that there were no- longer any goats getting water
there.

34. No witness in this proceeding reports seeing goats near
the Baumert/ﬂéaervoir.

35. The Baumert Reservoir is filled by water £lowing Qver
Chenoweth/land which would otherwise flow downhill to water sources
- on CMWQ;’land-

36. James R. Halsey, former superintendent of the Camp
Meeker Water System, stated in depoaition.that the Baumert .Dam was
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29. CMWSI may need to develop additional wells or sprirg
sources on Chenoweth land in order to replace existing wells if
they deteriorate or to meet the needs of present and futdre
customers.

30. CMWSI witness John B. Reader testified that other well
sites are available on Chenoweth land if the existlgg utility wells
become clogged or if future utility needs so regqdire.

31. A 1959 investigation into the oper:z*én of the Canmp
Meeker Water System refers to a preliminary survey made by the
water company for a retaining dam and storage pond to be
constructed on Chenoweth land south (uphiXl) of Baumert Springs.
The pond was designed to contain 27.50 acre feet of water. Because
the estimated cost of the dam was higly, and because the reservoir
would have flooded part ¢f an acre of non-Chenoveth land, future
investigation of this particular ppboject was deferred. (D.60283
(1960) 57 CPUC 710.)

32. A dam was constructed South of Baumert Springs sometinme
between 1960 and 1964. The dax is in roughly the same location as
the dam mentioned in the 1959/ Commission investigation, but is
considerably smaller. The yeservolr contained by the dam holds
between 2 and 3.5 acre feef of water.

33. Staff witness Bfagen testified that Leslie Chenoweth
informed him that the ert Reservoir was constructed with
federal grant money as/a stock pond for watering goats, but that
there were no longer Any goats getting water there.

34. No witness/in this proceeding reports seeing goats near
the Baumert Reservolir.

35. The Baunbrt Reservoir is filled by water flowing over
Chenoweth land which would otherwise flow downhill to water sources
on CMWSI land.

36. Jameg R. Halsey, former superintendent of the Canp
Meeker Water Fystem, stated in deposition that the Baumert Dam was
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constructed between 1960 and 1964; that he believes it was ma

by this Commission to provide water storage; that William

oxrdered him to “bleed” the dam each summexr when the utilify’s water
sources began to dry up; that bleeding the system consifted of
opening a valve located near the base of the dam; thyt when the
valve was opened water would flow over the surface Of the ground
down Baumert Gulch; that the water disappeared ow the surface
and the resurfaced about 200 yards down the hilY just above a small
concrete dam across the creek which was the upper pick up point for
the California Tank; that the water tlowinggfzgz'the reservoir fed
water ccmpany sources designated Baumertp’ lifornia, Woodland, and
Fern Springs; that the Tower, Acreage, qgisOn-and Hampton locations
could also be served by water from the Baumert Resexrvoir, and that
{£f he had not been authorized to release water from the dam,
particularly~during.Anguxtrand;Septdgber7'the utility would have- o == rem=
run out of water, since that side/of the system supplied most of
the water. (Exhibit 37.)

37. Mr. Halsey’s testimony that water from Baumert Reservoir
feeds utility water sources As confirmed by a look at the utility
water souxce and topographfic maps‘admitted in this proceeding as
Exhibits 15, 22, 23 and 24. These maps show that the Baumert
Reservoir is uphill fro utility-water sources designated *"I", "J°
and "K."

38. Mr. Halsey/s testimony is further confirmed by the
testimony of Ms. Coficoff and Mr. Koch that the Baumert Reservoir
was used to supply water to CMWSI.

39. CMWSI ifisisted during the 1987 water shortage that it
would use the "stock pond” for utility purpeses only if Commission
staff agreed ngt to use that use as an indication of intent to
dedicate the gond to utility use.

. 40. The Baumext Reservoir: has been used by QWSI for public
- utility wat Bervice. '
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41. CMWSI’ continued use of the Baumert Reservoir for public
utility purposes is necessary to enable the water system to meet
its public utility obligations. _

42. Use of the Baumert Reservoir for other than public
utility purposes would hamper CMWSIL’s ability-telmeet ts public
utility obligations. |

43. CMWSI may need to develop additional reserveoirs on
Chenoweth land in order to meet its public utilify obligations.

44. TFormer CMWSI Superintendent Halsey: srated in his
deposition that there are other promising regexvoir sites on
Chenoweth land; specifically, south of the ‘;rrent Baumexrt Dam, and
in a valley at "Five Springs.-” ad//c

45. The current CMWSI well sites and the Baumert Reservoir
occupy a total area of approximately 3/5 acres on Chenoweth lands.

mzr——m--Chenoweths own between 550 and.800:r-acfes-ofland:Assuning o e
Chenoweths own 550 acres, CMWSI watgx sources cover .6% of
the total. If 800 acres are ownedj the watervsources‘occupy 4% of
the total. "

46. The current level of Yegulation by the Commission, by
DHS, by SWRCB, and by the Cou y is sufficient to protect the
watershed from degradation b development.

47. It is premature tg determine the costs associated with
the construction and mainténance of the Acreage and Dutch Bill
Creek well sites and the MBaumert Reservoir. It is also premature
to determine how theose fmprovements were funded, and whether any of
these improvements are/already included in CMWSI‘s rate base.

48. The ALJ recéived the appendix to Exhibit 25 into the
record, although the¢ exhibit itself was excluded.

1. The ap ndix to Exbibit 25 is evidence of record in this
proceeding, alt ugh the exhibit itself was excluded-
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2. An easement is a property interest in the land of another
which entitles the owner of the easement to use the oflier’s land or
prevent the other from using that land.

3. One cannot possess an easement over ong’/s own land; Civil
Code § 805 states that an easement cannot be h¢dd by the owner of
the land burdened by the easement.

4. An easement is an interest in the¢/land of another, but
not an estate in land. It is a right to xMse land, but not to claim
the land as one’s own.

5. Easements are a type of "resl property.” (Civil Code §
658 (3).) _ ‘ .

6. The type of burden that yay be attached to other land as
an appurtenance and characterized/as an easement include 1) The

right-of-way; 2) The right of taking water from Jand; 3) the right
- of transacting business-upon=dgncrd-r~The right of xeceiving watep: =-ws=—=
fxom Jland; 5) The right of fAoeding land; 6) The right of having :

water flow witho diminutidn oxr 4 pance of anv kind. (Civil’
. Code § 801.) ' :
7. Things are "appurtenant® to land when they are used with
the land for its benefiy, as in the case of a way or watercourse
from or across the lang of anothex. (Civil Code § 662.)
8. Easements nidy ke either “appurtenant” or “in gross.”
Appurtenant easementg are "attached to land* and are transferred
along with the propfrty they benefit, whether or not they are
mentioned in the dked itself. (Civil Code §§ 662, 801, 1084, and
1104.) Easementy "in gross" are personal rights which attach only
to their owner./ If it is unclear whether an easement is in gross
or appurtenant/ it will be assumed to be appurtenant.
9. When the word "appurtenant® is used to modify the woxd
"easement," It does not mean that the easement is physically
attached tofor located on the easement owner’s land, but rathex
that it is/legally attached to that land. All appurtenant (
easements /burden one parcel of land fox the benefit of anothexr:

.
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parcel of land. The propexty benefited by the easement is called
the "dominant tenement;" the property buxdened by the easement is
called the "servient tenement." (Civil Code $§ 662, 801,

805.)

10. The right to an easement burdening a prope
independent of the dedicated or non-dedicated status of that
propexty.

11. An.easement does not: restrict land use completely, but
merely prevents the owner of the land burdeegd by the easement from
acting in a mannexr inconsistent with the exsement.

12. Misapprehension as to the exis ence of easement rights
does not mean those rights do not exisy.

13. In exexrcising easement rights, the easement owner 1s
taking nothing new from the owner whose property is burdened by the

v~ @asement ;- sincer. thatiowner'simpl "had-a less than complete: Linferest-uic: e,
in the land in the first place

14. When the Meekers owxed both the portion of their property
. conveyed by the November :%951 deed and the portion conveyed by

the Novembex 29, 1551 dee"they had the right to use one portion
for the benefit of the 3yher. Although‘they'did'not need and could
not legally have possessed an easement to use the non-utility
portion for the benef of the Camp Meeker Water System portion,
they did possess quasi-easement" rights to do so. These rights
included the right ) to take all water flowing over or located
undexr the land; 2Y to enter upon the watershed land to explore for,
develop, and. maintain water sources thereon; 3) to construct dams
and reservoirs. n the land for water storage and supply puzrposes;
4) to enter upon the land to maintain such dams and reservoirs; 6)
to construc%fﬁnd maintain pipelines and rights of way nacessary for
the taking of’water from the watershed lands; 7) to drill wells and
develop aprings necessary to supply water from the those lands; 8)
to expandrtheir use of those lands as necessary to replace.
deterionatinq or obsolete water sources and to-develop new sources
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parcel of land. The property benefited by the easament is called
the ~7dominant tenement;” the property burdened by the easem
called the “servient tenement.” (Civil Code §§ 662, 801,

805.) .

10. The right to an easement burdening a prope
independent of the dedicated or non-dedicated statup’ of that
property.

11l. An easement does not restrict land use/completely, but
merely prevents the owner of the land burdened/by the easement from
acting in a manner inconsistent with the easgment.

12. Misapprehension as to the existepte of easement rights
does not mean those rights do not exist.

13. In exorcising easement rights,/ the easement owner is
taking nothing new from the owner whosé property is burdened by the
easement, since that owner simply had a less than complete interest
in the land in the first place.

14. When the Meekers owned Yoth the portion of their property
conveyed by the November 26, 1951 deed and the portion conveyed by
the Novenmber 29, 1951 deed they had the right to use one portion
for the benefit of the other./ Although they did not need and could
not legally have possessed easement to use the non-utility
portion for the benefit of/the Camp Meeker Water System portion,
they did possess “quasi-eAsement” rights to do so. These rights
included the right 1) to/take all water flowing over or located
under the land; 2) to ehter upon the watershed land to explore for,
develop, and maintain /vater sources thereon; 3) to construct dams
and reservoirs on the land for water storage and supply purposes;
4) to enter upon thé land to maintain such dams and reservoirs: S)
to construct and
the taking of watér from the watershed lands: 6) to drill wells and
develop springs /mecessary to supply water from the those lands; 7)
to expand their use of those lands as necessary to replace
deteriorating /or obsolete water sources and to develop new sources
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of water to meet the growing needs of an increased customer base;
S) to insist that no one interxfere with any of these rightsr’g) to
rely on the maintenance of the ncn-utility property in 3,manner
that would not adversely affect the utility’s water supply
operations; and 10) to do anything else necessary tofutilize the
watershed for public utility water service purpos

15. The rights get forth in Conclusion of JLaw 14 benefited
the property of the Camp Meeker water System and burdened the
property ¢f another - the remaining land held by the Meeker Estate.
These rights are among the water rights, :ﬁ%h:s, easements, and
privileges appurtenant to the water sys ' land which were
transferred along with that land by the November 26, 1551 deed.

16. The rights set forth in COﬁliusion of Law 1l and xeferred
to in Conclusion of Law 12 were enjoyed by the owners of the Camp
Meekexr WatermSystemuin-their-operation -of the water SyStemsandsmmrrirn ~—z,
were dedicated to public utiliqf'service. '

17. The language c¢f a débd constitutes the best evidence of
the meaning of the deed, an while extrinsi¢c evidence may be used
to clarify the meaning of,ambiguous language in a deed it may not
be used to negate the ggﬁit of property in a deed or to impart to
the deed a meaning to which it is not reasonably susceptible.

18. %The 1anguagd’o£ the November 26, 1951 deed is not
ambiguous and clearly comveys rights, easements and privileges in
addition to specigfé parcels of land.

19. The "water, water xrights, rights, easements, and
privileges appg;éennnt to the Camp Meeker Water System” which were
conveyed by t&e August 26, 1951 deed may all be characterized as

"easements” under Civil Code § 801.

20. Because one cannot possess and easement over one’s own

land, the v/grant of easements in the Novembex 26, 1951 deed must
n

have conveyed the right to use lands other than those conveyed in
the deedc ‘
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of water to meet the growing needs of an increased customer base;
8) to insist that no one interfere with any of thesa rights; 9) to
rely on the maintenance of the non-utility property in a manner
that would not adversely affect the utility’s water supply
operations; and 10) to do anything else necessary to utilize
watershed for public utility water service purposes.

15. The rights set forth in Conclusion of Law 14

property of another -~ the remaining land held by tke
These rights are among the water rights, rights, ea

transferred along with that land by the November/26, 1951 deed.

16. The rights set forth in Conclusion of/ Law 14 and referred
to in Conclusion of law 15 were enjoyed by owners of the Canmp
Meeker Water Systenm in their operation of vater system, and
were dedicated to public utility service.

17. The language of a deed constityltes the best evidence of
the meaning of the deed. While extrinsfc 2vidence may be used to
clarify the meaning of ambiguous langyAge in a deed it may not be
used to negate the grant of property/in a deed or to impart to the
deed a meaning to which it is not rgasonably susceptible.

18. The language of the Novefber 26, 1951 deed is not
anbiguous and clearly conveys rights, easements and privileges in
addition to specific parcels of /land.

19. The ”"water, water rights, rights, easements, and
privileges appurtenant to the/Camp Meeker Water Systen” which were
conveyed by the August 26, 1951 deed may all be characterized as
Yeasements” under Civil ¢

20. Because one ca t possess an easement over one’s own
land, the grant of easen ts in the November 26, 1951 deed nust

hava'cppveyed-thé right /to- use lands other than those conveyed in
the deed. VA

l
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21. The Commission should reject an interpretation of
easement rights which would restrict the utility’s right to develop
new sources of water on the land it formerly had access to through
joint ownership, place such development at the mercy of the new
owners of such land, and otherwise hamper the abilixy of CMWSI to
carry out its public utility obligations- Such interpretation
would be contrary to the expansive language in fLhe deed, contrary
to the Commission’s expressed concerns regardfng the utility’s need
to develop water sources for existing and fyture customers, and
contrary to the public interest.

22. The Commission should determing the extent of the
easement rights granted by the Auqust 35, 1951 deed in light of the
deed langquage granting the easements,/the easements’ relationship
to the land benefited by the easement, the easements” underlying

~ Zmmewepublicoutilityvpurpose, the-maxim ©ASCMENt Se AT LOmDEw v s
interpreted in favor of the grantfbe, and the principle that
easements by grant should be asstmed to take future needs into
account.

23. The November 26, 1961 deed conveyed to the Chenoweths the
rights possessed by the Estate of Effie M. Meeker and Paul R.
Edwards to use the non-utility portion of their land for the
benefit of the water systgm. When the transaction occurred, the
"quasi-easement” rights possessed by the Meekers ripened into full
easement rights in the Yands of the Chenoweths. These easement
rights were just as exﬁgnsive as the quasi-casement rights
possessed by the Estaé& of Effie M. Meeker and Paul R. Edwards.

24. Property rights can be “enjoyed" even if they are not
immediately exercised. The fact that CMWSI did not actually drill
wells on Chenoweth/land until 1959 does not mean it did not enjoy
the right to do sd earlier. Property rights are like money in the
bank, enioyable ?ﬁd useful even if not immediately speat.

25. The August 7, 1959 deed conveying the Camp Meeker Water.
System from thef{Chenoweths and Chenoweths’ Inc., to the Camp Meeker

- 88.-




A.83-11-54 ALJ/RTB/tcg/fnh ALT-COM~FRD

water System, Incorporated (CMWSI) was identical to the August 26,
1951 deed except for grantors and grantees, and conveyed the same
property as was conveyed by the August 26, 1951 deed. CMWSI, -
therefore, possesses the same easement rights as did the
Chenoweths.

' 26. The September, 1951 agreement between the Estaye of Effie
M. Meeker and Paul R. Edwards and the Chenoweths is coxsistent with
the our conclusion that the parties to the 1§51 tr

intended to convey 1) one parcel of non~utility redl estate and 2)
one parcel of utility real estate together with ALl rights and
casements appurtenant to that real estate.

27. The Commission’s approval ¢of the tyansfer of The Camp
Meeker Water System from the Estate of Effjf M. Meeker and Paul R.
Edwards to the Chenoweths was based on thé Commission’s review of a

—rmemmegtraftedeed>identical to 'the ‘November—264:.1951vdeedvand ~hs:/sems =
consistent with our interpretation of /that deed as providing the
water system with broad rights to de¢felop and maintain public
utility water sources on the surro nding lands subsecquently
conveyed by the November 29, 195) deed.

28. The Declaration of L.&. Hitchcock imparts to the November
26, 1951 deed a meaning to whifh it is not reasonably susceptible,
since it effectively negates/the deed’s grant of easement rights by
stating that the parties intended that the easement language gave
only rights to use the pr¢perty described in the deed itself.

29. In D.46373 the/administratrices of the Estate of Effie M.
Meeker and Paul R. Edwatds obtained the authority they required to
transfer the real properties of CMWS and the associated rights,
easements and privilgges toe the Chenoweths. They needed no
authority to transfer the surrounding lands conveyed by the
November 29, 1951 Aeed. :

30. CMWSI‘Y development of wells on Chenoweth land is

' ‘consistent'with and represents an exexcise of, the easement rights
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the utility obtained through the November 26, 1951 and August,Jf/
1959 deeds. Lease payments are not appropriate.

31. CMWSI's use of the Baumert Resexvoir to"pzovﬁgpd public
utility watexr service is consistent with, and represents an .
exercise of, the easement righta the utility cbta%yad through the
November 26., 1951 and August 7, 1959 deeds. Leagse payments are not
appropriate.

32. Becauge the Baumert Reservoir wag/used to supply CMWSI
with water for public utility purposes - clearly a "beneficial use
within the meaning of the Californiaaggﬂgkitution and the Water
Code - the Chenoweths -did not violate/the state policy against the
waste of watexr. '

33. The development of addi&ional reservoirs on Chenoweth
land would be consistent with CMWSI s easement rights since it is

roraveeTgomething-thesMeokers: could‘pave done when: they-owned-heth-parcel s wee—-
of land, and since the flooding of land is one water related xright
' that may conveyed as an easement (Civil Code § 801, subdivision
. 10.) The flooding of henoweth land by a resexvoir constructed on
CMWSI land would also cqnsistent with the utility’s easement
rights.

34. CMWSI ﬁpould be authorized to file in its next general
rate case a proposal for placing in rate base the costs of
developing and/maintaining well sites, and the Baumert Reservoir,
on Chenoweth/land} but only to the extent such improvements were
not financed with Safe Drinking Water Bond Act loan funds or
federal money, and are not already included in CMWSI’s rate base.
In accgzdance with Commission practice, these properties and
improvements should enter rate bhase at original cost.

35. CMWSI should be ordered to exercise  its easement rights
te the full extent necessary to meet its public utility |
dbligationz.

36. The Water Utilities Branch of the Commissionfs Compliance

rand.Adviscry Division should " be ordered to intervene in State water
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.

the utility obtained through the November 26, 1951 and Au
1959 deeds. Lease payments are not appropriate.
31. CMWSYI’s use of the Baumert Reservoir to provjide public

November 26, 1951 and August 7, 1959 deeds.
appropriate. ,

32. Because the Baumert Reservoir was
with water for public utility purposes - cldarly a “beneficial use”
within the meaning of the California Consy¥itution and the Water
Code = the Chenoweths did not vioclate - state policy against the
waste of water.

33. The development of additiopal reservoirs on Chenoweth
land would be consistent with CMWSI/s easement rights since it is
something the Meekers could have done when they owned both parcels
of land, and since the flooding Af land is one water related right
that may conveyed as an easene (Civil Code § 801, subdivision
10.) The flooding of Chenowgth land by a reservoir constructed on
CMWSY land would also be copbistent with the utility’s easement
rights. o

34. CMWSI should be/authorized to file in its next general
rate case a proposal for/placing in rate base the costs of
developing and maintaining well sites, and the Baumert Reservoir,
on Chenoweth land, butf only to the extent such improvements were
not financed with Safe Drinking Water Bond Act loan funds or
federal money, and gre not already included in CMWSI’s rate base.
In accordance with/Commission practice, these properties and
improvements should enter rate base at original cost.

~ 35. CMWSI ghould be ordered to exercise its easement rights
to the full extént necessary to meet its public utility
obligations.

36. CMW$I should be required to record a notice of intent to
preserve its easements, pursuant to Civil Code § 887.060, in order

|




A.83-11-54 ALJ/RTB/tcg/fnh ALT-COM~FRD

Resources Control Boaxd proceedings on A.29463 in oxder to prevent
the Chenoweths from obtaining water xrights contrary to those
possessed by CMWSI.

37. No additional oxders arxe required to: protect th
watershed at this time.

38. Conclusion of Law 2 in D.84-09-093, declaring that the
deed of November 29, 1951 is void for want of Commission
authorization, should be rescinded. rd

39. To the extent that the March 3, 198 deed appears
designed to effect a transfer of property rights useful to CMWSI,
it is void unde: PU Code 6 851 since no Commission 'approval was
obtained. ‘

40. The ALJ Ruling of Augusté4;xﬁ989 should be rescinded.

41. Mr. Gene Koch met the requirements of Rule 54 ¢of the
Commission’s Ruieswoi:Practice;anﬂ;P:ocgdurevandvshouldwbe-mode - Tt Mg
party to this proceeding. Mr. Koch’s comments should be accepted
as the comments of a party ugder Rule 77.2 of the Commission’s
Rules of Practice and Procedu:e.

42. Pracific lLegal Foundation is not a party to this
proceeding, although igﬁhas filed an amicus brief and comments.

43. Pracific Legal Foundation has not met the requirements of
Rule 54 of the Commiesion 8 Rules of Practice and Procedure and
should not be made/a party to this proceeding.

44. Pacifi Legal Foundation’s past participation and long
standing. interest in this proceeding, and the absence ¢of any hamm
to the partiesc.provide good cause under Rule 87 of the
Commission’s’Rules of Practice and Procedure for the Commission to
deviate from the Rule 77.2 requirement that only parties are

‘ permitted/io £ile comments on proposed decisions in order that the

Commissibn may receive and respond to-Paoific Legal Pouudation s
commee;s.

!
v
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to preclude any efforts to claim CMWSI has abandoned its oasqﬁant

rights. This notice should be renewed periodically in accofdance

with Section 887.060. CMWSI should be required to consu

Water Utilities Branch of the Commission’s Advisory and/Compliance
Division and the Commission’s Legal Division regarai

language of the notice.

37. The Water Utilities Branch of the CommisSion’s Advisory
and Compliance Division should be ordered to intérvene in State
Water Resources Control Board proceedings on A/29463 in order to
prevent the Chenoweths from obtaining water yights contrary to
those possessed by CMWSI.

38. The Water Utilities Branch of tie Commission’s Advisory
and Compliance Division, with the assistAnce of the Legal Division,
should be ordered to send copies of this decision to all title
insurance companies in the vicinity Camp- Meeker and Santa
Rosa, and to take all other steps ngcessary to insure that any
purchaser of Chenoweth land burdened by CMWSI easements has actual
notice of thae easement rights buydening their land and is unable to

asgert status as a bona fide putchaser of the land without notice
of the easements.

39. No additional ordeys are required to protect the
watershed at this time.

40. Conclusion of 2 in D.84-09-093, declaring that the
deed of November 29, 1951/ is void for want of Commission
authorization, should be¢ rescinded.

41. To the extent/ that the March 3, 1982 deed appears
designed to effect a Yransfer of property rights useful to CMWSI,
it is void under PU Jode § 851 since no Commission approval was
ocbtained. :

42. The ALY Quling of August 4, 1989 should be rescinded.

43. Mr. Gen# Xoch met the requirements of Rule 54 of the
Commission’s Rules of Practice and Procedure and should be made a
party to this prbceeding. Mr. Koch’s comments should be accepted

- o
9
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~

as the comments of a party under Rule 77.2 of the Commission
Rules of Practice and Procedure.

44. Pacific Legal Foundation is not a party to th
proceeding, although it has filed an amicus brief and/comments.

45. Pacific Legal Foundation has not met the ZXequirements of
Rule 54 of the Commission’s Rules of Practice an ocedure and
should not be made a party to this proceeding.

46. Pacific Legal Foundation’s past par¥icipation and long
standing interest in this proceeding, and absance of any harnm
to the parties, provide good cause under Rdle 87 of the
Commission’s Rules of Practice and Procegiure for the Commission to
deviate from the Rule 77.2 requirement
permitted to file comments on proposed decisions in order that the
Commission may receive and respond Pacific lLegal Foundation’s
comments. ’

47. The petition of Frances/S. Gallegos and the request of
Senoma County Supervisor Ernie farpenter that the Commission reopen
this proceeding for the receipf of additional evidence should be
denied, since neither Ms. Gallegos nor Mr. Carpenter offer any new
evidence that was not available and could not have been presented
during the hearings in thig proceeding. The failure of the parties
tofpresent existing evidejice during the hearings is not surficient
reason to reopen the rectrd.

48. The petition Of Anne~Elizabeth to become a laegal party to
the proceeding and to set aside submission should be denied because
the record in this prbceeding, developed after two sets of
hearings, contains ghple evidence upon which to base our
determination of relative property rightdjof CMWSI and the

Chenoweths, and re is no reason to delay furthexr the issuance of
this decision. ' ' o
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OQRDER
IT IS ORDERED that: ye

1. Conclusion of Law 2 in D.84-09-093 is :escinded.

2. The ALJ Ruling of August 4, 1989 is :escinded.

3. Mr. Gene Koch is a party to this procgeding, with all the
attendant rights and responsibilities. Mr. ggdh's comments on the
proposed decision are received as the commqpts of a party under
Rule 77.2 of the Commission’s Rules of Practice and Procedure.

4. A deviation from Rule 77.2 of/the Commission’s Rules of
Practice and Procedure is granted on the Commission’s own motion,
purzuant to Rule 87, in oxder that Pacific Legal Foundation’s
comments on the proposed decisionymay be received and responded to.

roman Jronee CHMWS I-shall., enfozcewzwsmeasememtur:ghts 4% NECOSSATY TO-~wmil.*
meet its public utility obliga#gons.

4. CMWSI may £4ile in 'és next general rate case a proposal

for placing in rate base tué costs of developing and maintaining
' . well sites, and the Baun}e:-t Reservoir, on Chenoweth land, but only

to the extent such improvements were not financed with Safe -
Drinking Watexr Bond Aﬁt loan funds or federal money and are not
already included LQ/CMWSI s rate base. In accordance with

Commission practice, these improvements will enter rate base at
original cost.

9 1 S ——— =
po

5. The Water Utilitles Branch of the Commission’s Compliance
and AdvisoryJDivisxon, with assistance from the Legal Division, is
ordered to intervene in State Water Resources Contzol Boaxd
proceedi ngJ'on A.29463 in oxder to prevent the Chenoweths from
obta;ning water rights cont:ary to those possessed by CMWSI.

6’ The rehearing of.D.84-09-093 is concluded.

this ordexr becomes etfective 30 days from today.‘

/Dated , — ar San F:ancisco, ‘California.
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QRDER

IT IS ORDERED that:

1. cConclusion of Law 2 in D.84-09-093 is rescinded.

2. The ALY Ruling of August 4, 1989 is rescinded.

3. Mr. Gene Koch is a party to tﬁis-proceeding, \Y
attendant rights and responsibilities. Mr. Koch’s co
proposed decision are received as the comments of a
Rule 77.2 of the Commission’s Rules of Practice and/Procedure.

4. A deviation from Rule 77.2 of the Commigsion’s Rules of
Practice and Procedure is granted on the Commisgion’s own motion,
pursuant to Rule 87, in order that Pacific 1 Foundation’s
comments on the proposed decision may be recdived and responded to.

5. CMWSI shall enforce its easement fights as necessary to
meet its public utility obligations.

6. CMWSI shall record a notice off intent to preserve its
easements, pursuant to Civil Code § 88/.060, in ordexr to preclude
any efforts to claim CMWSI has abandgfied its easement rights.
CMWSI shall renew this notice periodically in accordance with
Section 887.060. CMWSI shall consilt with the Water Utilities
Branch of the Commission’s Advisofy and Compliance Division and the
Commission’s Legal Division regatding the proper language of the
notice.

7. The Water Utilities /Branch of the Commission’s Advisory
and Compliance Division, witd assistance from the Legal Division,
shall intervene in State Wafer Resources Control Board proceedings
on A.29463 in order to preyent the Chenoweths from obtaining water
rights contrary to those possessed by CMWSI.

8. The Water Utiljties Branch of the Commission’s Advisory.
and Compliance Division/ with the assistance of the Legal Division,
should be ordered to s¢nd copies of this decision to all title
insurance companies iy the vicinity of Camp~ne¢ker and Santa Rosa,
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and to take all other steps necessary to insure that any purchaser
of Chenoweth land burdened by CMWSI easements has actual notice~of
the easement rights burdening their land and is unable to assgert
status as a bona fide purchaser of the land without notice/of the
easenents. ' | ,

’ 9. CMWSI may file in its next general rate case/a proposal
for placing in rate base the costs of developing and
well sites, and the Baumert Reservoir, on Chenowetly land, but only
to the extent such improvements were not financed/ with Safe
Dr;nk;ng Water Bond Act loan funds or federal
already included in CMWSI‘’s rate base. In ac ordagcévwith-

Commission practlce,-thesa improvements wil) enter rate base at
original cost.

10. The petitions of Frances S. Ga egos and Anne-Elzzabeth,

and the request of Ernie Carpenter, to fet aside the proposed
decision and to reopen the record for Ahe taking of additional
evidence are denied. '

1l. The rehearing o: D.84-099093 is concluded.

This order becomes e::ectiva 30 days from today.
Dated QM‘ 1.9 1089

_Jat San,Francxsco, Calizornia.,




