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The opinion determines that the Nove~er, 1951 real 
estate transactions at issue .were proper, since they represented a 
commonly understood segregation ot the Meeker property between 
public utility and private property tor tax and ratema~inq 
purposes~ The November 26,. 195·l, deed conveyed the camp Meeker 
Water System (CMWS) real estate and all water rights, easements and 
privileges appurtenant thereto. The November 29, 1951 deed 
conveyed the remaining Meeker land,. variously described as . 
watershed lands or surrounding lands. These lands are the private 
real estate of the Chenoweths,. but are sUbjeet to the public 
utility water rights, easements and privileges granted by the 
November 26,. 195-1 deed. 

The rights. qiven to· CMWS by the November 26, :;951 deed 
(and subsequently qiven to, Camp Meeker Water System~ Incorporated 
(CMWSI) by the August 7, 1959 deed) allow the utility t~ explore 
for and develop pUblic utility water sources on the Chenoweth land,. 
and to take sucn action as may be necessary to· ensure that the 
Chenoweths do not jeopardize the ability of the water system to 
meet its public utility' obligations~ The Chenoweths are tree, 
however, to· use their land as they see tit so' lonq as that use is 
consistent with the utility/s rigohts ... and. easements., . . \ 

Conclusion ot Law 2 ot Oecis·ion (D· ... ) 84-09-093 is 
rescinded .. 
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II~ comments on the .Proposed Decision 

~he Commission's Water Utilities Branch, the Camp Meeker 
Park and Recreation District (CMPRD), 1 the Department of Health 
Services (OHS·), the Pacific Leqal Foundation (PLF), and Gene Koch 
filed comments on the proposed decision of the Administrative Law 
Judqe ... 

The Water Utilities Branch asserts. that thc. proposed 
decision improperly relies on a 1951 agreement with no,probative 
value, that ratep~yers have paid tax~s on 21 well sites since 1932' 
and should not be, penalized by CMWSI'rs. failure to update the 
locations of those sites as old sites fail and are replaced by new 
ones, that the November 26, 1951 deed c~nveyed water rights and 
easements as well as real estate,. that the ac1xninistratrices of the 
Estate of Effie Meeker needed· Commission approval to transfer the 
surrounding lands, that 'the March 3,l982' Hcorrective deed"' issued 

" 

,"' 

• 

by the Chenoweths. is invalid,. that the surrounding watershed is • 
dedicated to, public service" and that the leases mandated by the 
proposed decision will do little to, protect CMWSI's water supplies. 

CMPRD asserts that early deeds fail to show the 
seqregation of property found in the proposed decision, that this 
seqregation was solely for tax purposes,. that past Commission, 
docwnents and CMWSI's articles of incorporation call for expansion 
ot CMWSI's water sources,. and that the Commission has tailed to 
enforce its orders mandatinq improvements to· ~e water sy~tem. 
CMPRO further asserts that the proposed decision errs by accepting 
a narrow definition ot "appurtenant," by failing to, apply the Water 
Code § 100 prohibition against the waste of water, by OVerlooking 
evidence that the Chenoweths intend to sell the watershed tor 

1 Co~ents on behalf of CMPRD were filed by Frances Gallegos. 
separate set of comments on behalf ot CMPRD was tiled by Elliott 
Dawn ... 
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development, by inviting the Chenoweths to develop a new 
engineering plan for system improvement when the county of Sonoma 
has already done so, and ~y relying heavily on an unreliable 
agreement between the Meeker Estate and the ChenowethS. 

PLF supports the proposed decision and states that "When 
attempts are made to· restrict,. take, or requlate property rights, 
great care must be taken to ensure that those rights are afforded 
adequate due process ot law. Actions that may adversely affect 
property rights must not be taken lightly." CPU' Comments, p. 1.) 

DHS- comments-. that CMWS has been supplied with water from 
the surrounding lands tor at least 57 years, that the Nove~er 2&, 
1951 deed language conveying water rights- and easements conveyed to 
the Chenoweths the same water rights that the Meekers possessed 
before 1951, that the Mee)(ers devoted water and water rights froln. 
the surrounding land to public utility service prior to 1951, that 
A.32820 clearly indicates that the Meekers believed. the water 
system would sufter it the surrounding land was. held by someone 
other than the owner of the water system, that the proposed 
decision fails to protect the watershed,. that all wellS developed 
~y CMWSI' on Chenoweth land atter 1980' Mve been financed by 
ratepayers through Sate Drinking Water Bond Act loans, and that the 
water associated with the watershed must be p:eserved tor public 
utility use regardless ot land ownership... DHS urges the Commission 
to· protect CMWSI's legal right to develop- and· utilize water sources 
on the watershed lands. 

Gene Kocn comments that the propose~ ~eeision reduces 
CMWSI's ability to~ function ~y depriving it ot its· its own water 
resources~ ignores Civil Code § 80S which states· that one cannot 
possess an eas~:ment over one's own land, ignores Water Code § 100 
which prohibits waste of water, i9'%lores- evidence in the record 
eoncernin~ the Cllenoweths' intention to develop' the watershed,. and 
fails to recognize that the August 7, 1959 d.eed (identical to- the 
November 26·, 195,1 deed) gives CMWSI water rights and ancillary 
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easements over the surrounding lands. He also notes that the 
Chenoweths failed to introduce a title report they obtained in 
1988, which he believes aaversely reflects on their water ri9hts, 
ana sUCJqests that we d.raw a conclusion from their failure to do so'. 

We agree that CMWSI has water rights and. other easement 
rights to use the surrounaing l~nd.s for public utility purposes, 
anc:1 have alterea the proposed. decision aceorc:1inglY. We believe our 
resolution of the issues will satisfy the ma:jority of concerns 
expressed. in these eomments. 

We note that CMPRD referred in its comments to d.eeds and. 
other material outside the record ot this proceedinq_ Gene Koch 
similarly referred to· a letter outside the record. While we 
understand the desire to· ensure that the Commission has all 
relevant information when it makes its decision, we must point out 
that attempts to introduce new evidence through comments are 
improper. We have disregardedsueh material in reachinq' 01lr 

decision. 

XXI. AL1 Rgling 0' Aug\UJt :\« ' 198.2 

In a ruling d.ated August 4, 1989" the AI.:! made the PLF a 
party to this proceeding on the grounds that its application to· 
file an amicus curiae brief and its comments ~,ere sufficient to 
make an appearance in and to become a party to this proceedin~. 
The ALJ states that Rule 54 of the Commission's Rules of Practice 
and Procedure implies that an appearance:may be entered by filinq a 
pleac:linq, and that the Commission ilnplicitly accepted PLF"s status 
as a party when it responded to, le9al arguments :made by PLF in its 
~icu$ brief in support of CMWSI's petition for rehearin9 of 
D.84-09-093. The ALJ·'S ruling gives PLF the same rights as other 
p.arties to tile comments on the proposed decision, reply comments, 
applica.tions tor rehearing', .. petitions, tor modi~ication, petitions 
for writ of review, and other such post-aecisionpleadings as may 
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~e allowed by the Commission's Rules of Practice and Procedure o~ 
~y the PUblic Utilities Code. By issuing this ruling, the ALJ was 
responding to the absence ot commission rules governing the tiling 
of amicus briets. 

While we appreciate the ALJ's efforts to till the gaps in 
our rules of procedure, we do not agree with his result.. PLY 
itself has never claimed party status or indicated a desire to 
~ecome a party.. In its comments on the proposed decision PLF 
specifically acknowledqes that it is not a party and notes that it 
filed the comments. and the prior amicus ~rief ~eeause of the 
proceeding's significant public interest implications reqarding the 
security ot private property rights.. PLF has been closely 
monitoring this case tor several years. It PLF wanted to become a 
party to this proceeding it could have done so by attendinq any 
hearinq and filling out an appearance torm. We believe that the 
barest minimum requirement tor becoming a party to a commis~ion 
proceeding is the desire to' become a party, and we decline to make 
PLF a party in view of its statement that it is not a party. We 
will,. there tore , rescind the AI:! Ruling ot August 4, 1989 • 

Even it PLF had expressed desire to' become a party, it 
would still have faced the fact that Rule 54 does not permit one to 
become a party to an investigation~r application proceeding based 
on a pleading alone. At a minimum our practice has been to- require 
an appearance at a hea~inq. 

While we do, not find that the tiling ot an amicus brief 
and comments is adequate to make one a party to .. a Commission . 
proceeding, we do tind it appropriate to, consider the comments PLF 
has tiled in this proceeding. PLF has long been interested in this 
proceeding and has placed the parties to' the proceeding on notice 
of its interest by ,filing an, amicus<briet which the Commission 
responded to in 0.84-09-09'3. Because the Commission's rules' do not 
address requests to file amicus briefs,. personsdes~ring to 
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participate in this fashion are qiven little guidance in how to do 
so and in the procedural' meaninq of havinq done so. Althou9h 
Rule 77.2 authorizes only parties to file comments on a proposed 
decision, we will under Rule 87 permit a deviation of this rule in 
order that ~e comments ot P~F may be received and responded to. 

We note that comments were also· tiled by Gene Koch, who 
is not listed as a party to· this proceedings, but who· also bas 
expressed deep interest in the issues it addresses. Mr. Koch has 
appeared at hearinq and participated in this proceeding. Mr. Koch 
testified as a witness cluring the rehearing ot this r:atter, and 
submi tted sever~l exhi:bi ts to· support his position.. At the 
hearing, Mr. Koch was told he could not maXe legal arguments unless 
he became a party to, the proceeding and filed a .brief. ('rR 6·~ 5-2:3-
529.) Although he never stated.the precise words "I would like to 
become a party to this cas~," he did request permission to offer 
certain documents into evidence and "give a :brief~" (ToR 6: 536.) 
The ALJ agreed that Mr. Koch could "tell us through argument later 
or through :brief what you think these doewnents.. mean and how they 
should be interpreted." (Id.) The ALJ subsequently reminded Mr. 
Koch that "'rhat's by way ot lega-l argument,. Mr. Koch. Those kinds 
ot arqu:ments can be made in briefs... And you can cite any law or 
eases or statutes. or legal·arquments.th.rough your'legal arguments 
or your briefs." (TR 6:. 55·7.) Although Mr. Koch did' not fill out 
an appearance form to become a party to the proceeding, the ALJ 
treated him like one by accepting his exhibits· and testimony and by 
authorizing him' to file briefs.. 

We find that Mr. Koehmet the Rule 54 requirements for 
~ecominq a party to this proceedinq~ He made an appearance at the 
hearing, disclosed. the person on Whose behalf the appearance was 
entered (himself; 'l'R &: 515,541), stated his position fairly . ' 

(TR 6·: 5,25-5-27, 5·31-53,3), and limited' his conten:l:ions to- those 
reasonal:lly pertinent to the issues already presented (4J:'R 6: 5l5-

, .. \ 
558-'. ) He . lacks only the paperwork to· become a ,.Pl.~rty... Accordingly, . 

i' 
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Mr. Koch is hereby deemed to be a party to this proceeding who is 
entitled. to, the same rights as other parties. We will direct the 
Process Office to ad.d Mr .. Gene Koch to its list ot appearances; and. 
will require other parties to this proceeding to send copies otall 
pleadings in this matter to Mr. Koch just as they would to: any 
other party .. 

Mr. Koch's CODents will be reeeivedas the comments ot. a 
party uncler Rule 77~2. 

xv .. Ee.titions to' W Aside Sj2bmiraU.2.D 

On August 24, 1989, Frances S·. Gellegos petitioned. the 
commission to set aside the proposed decision for the taking ot 
ad.ditional evidence, pursuant to, Rule 84 of the Commission's Rules 
of Practice and. Procedure.. In support ot her petition, Ms .. 

Gallegos ,(who· appeared. in the proceeding on behalt ot CMPRl)) stated 
that the ALJ did not examine certain pre-1951 deeds mentioned in 
her comments on the proposed decision; that the Chenoweths failed 
to produce and the ALJ failed to sUbpoena a title search performed 
by First American, Title Company at the Chenoweths' request Which 
was referred to by Gene Koch during his testimony in this· 
proceedingr and that by omitting a thorough review of the pre-19S1 
deeds, the Articles of Incorporation of the water company in 1959,. 
the pU):)lished brochures· of intent to, sell the watershed, wells, and 
springs used and useful to· the water system, and the deposition ot. 
Dick Halsey, the 'AJ.J rendered a skewed and injurious decision. Ms. 
Gallegos requests that the decision be set'aside, and the 
proceeding reopened, for the purpose of taking : into, the record the 
title search and. prelimin<1ry title report prepared DY First 
Ameriean Title Company.. She requests that the Commission subpoena 
both the title report and its a.uthor. Sonoma County Supervisor 
Ernie Carpenter ,.who·· appeared as a witness in this. proceedinq, 
similarly implored the Commission to· reopen this proceeding and.' 

- a -
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qive elose consideration to the needs of the eommunity of Camp 
Meeker .. 

We deny Ms. Gallegos' petition for the followinq reasons. 
First, although Ms. Gallegos testified on ~ehalt of CMPRD, she is 
not herself a party to this proeeeding, and thus is not entitled to 
file a petition to set aside submission pursuant to· Rule 84 of the 
Commission's Rules of Practiee and Procedure., Rule 84 states in 
pertinent part that "After eonelusion of hearing's, but before 
issuance of a decision, 'a party to· the proceeding' may serve on all 
other parties, and file with the Commission, a petition to set 
aside submission and reopen the proceeding for the taking of 
additional evidence~ff 

Second, Ms. Gallegos' petition, does not meet the 
requirements of Rule 84. Rule 84 states that petitions to set 
aside submission "shall speeify the facts elaimed to·eonstitute 
grounds, in j ustifieation thereo,f, including material changes of 

• 

facts or law alleged to· have occurred since the conclusion of the 
hearing. It shall contain a·brief statement of proposed additional.' 
evidence, and explain why such evidence was not previously 
adduced." Ms. Gallegos' petition refers to 1) pre-1951 deeds, 
2) a 1986 real estate brochure, and 3) a title report referred to 
in the testimony of Gene Koch during the 1988 hearing'S in this 
proceeding. All of these documents were' known to- Ms.. Gallegos 
prior to the conclusion of the hearings in this proceeding. 
Ms. Gallegos gives no reasons why CMP.RO or another party could not 
have subpoened the title report at issue or introduced into 
evidence the other documents referred to, in the' petition. In the 
absence of such reasons,. we will deny the petition. 

On October 3, 1989" Anne-Elizabeth filed with the 
commission a petition to, become a legal party t~ this proceeding 
and to set aside submission. Anne-Elizabeth is the treasurer of 
.¥We've Had Enough', II' a party to this proceeding previously 
represented. by Tekla Broz .• , Ix:;: addition, to' supporting the petition 

- 9 - • 
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of Frances Gallegos, Anne-Elizabeth requests that the proceeding be 
reopened :for the receipt of new evidence concerning certain water 
rights proceedings pendinq before the State Water Resouree"s Control 
Board.. Evidently, :both the Cl'J.enoweths and We've Had Enough have 
filed applications for rights to water from the stre~ teeding the 
Baumert Reservoir and/or tor right to· store water in the Baumert 
Reservoir or the Baumert Gulch., 

Al though the procefadings before' the Water Resources 
Con~rol Board are certainly ot interest and may well :be relevant to 
the issues in this proceeding, we do not believe it necessary for 
us to set aside sUbmission of this proceeding at this time~ "!his 
proceeding has been a protracted one" lasting five years thus far, 
and involving two sets of hearings and ample opportunity to,present 
evidence concerning the property rights at issue.. We feel we have' 
an adequate record upon which t~ resolve the issues before us, and 
decline to, exercise our discretion to- reopen thi~ proceeding.-

If we were to· have further hearings in this ~se, we 
would ot course welcome the sUbmission ot the evidence contained in 
the We've Had Enough petition. We hope,. however" that today's 
determination of the relative property right$:of the Chenoweths' 
and CMWSI will preclude the need torsueh, hearings~ 

v. Procedural BAckgrouncl 

On Nove:ml:>er 14, 1983, camp Meeker Water System, Inc., 
(CMWSI) filed an application seekinq authority to inerease revenue 
from $34,200 to-$5-3,800 ($19,600 or 5-7.3%) in test year 1984. On 
Novem:ber 22', 1983, Resolution, W-3146- granted CMWSI a 12 .. 74% offset 
increase. 'Xhe original hearings in this proceeding addressed the 
balance ($15-,940 or 39:.52%.) of the requested increase,. a request to 
end the existing moratoriUm on new connections,. ,and a re6:llest' for a 
6 .. 5% attrition increase in the two- years following the initial rate 

'" , I 

increase .. 
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p"wlic hearinqs were held April 9, 10, and ll, 1984, 
before Administrative Law Judge (AIJ)·Wriqht~ and the matter was 
submitted June 6, 1984, upon the tilinq ot concurrent briets by the 
Hydraulic Branch of the PUblic Staff Division (now the Water 
Utilities Branch of the Commission's Advisory and Compliance 
Division) 2 and CMWSI. In 0 •. 84-09-093 (September 19, 1984) the 
Commission granted an increase of $7,409 (l9 ... 46%) over revenue at 
1983 rate levels, continued the, ban on new connections". and qranted 
attrition increases for 1985- and 1986-_ In aadition, the Commission 
found.: 

"ll. Members of the Meeker tamily, oriqinal 
owners of the water system at Camp Meeker,. 
executed a deed conveying all but approximately 
l& acres of the land on which the water system 
was located to' members of the Chenoweth family 
on November 29, 195-1 without commission 
authorization." 

"12. The question, of fact as to whether the 
property described in the Meeker deed ot . 
Nov~er 29, 19'5l contained only private 
nonutility property and not public utility 
water resources has not been presented to the 
Commission tor its determination." 
(0.84-09-093, pp .... 16-17.) 

The commission concluded: 
"2. The deed from the Sonoma county Land 'title 

Company to-. Hardin T. Chenoweth, William Coo­
Chenoweth, and. L. C.' Chenoweth dated 
November 29,. 195·l is., void' tor want ot 
authorization by the commission.," (Id .. , 
p .. 17 •. ) .. 

2 The Hydraulic Branch is now the Water utilities Branch of the 
Commission'S Advisory ana Compliance Division. During rehearing a 
witness from the Water Utilities Branch testified.. 'to 
simplify matters, we will refer to- both the tormer Hydraulic Branch 
and the current Water Utilities Branchas"staff." 
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The Commission made no order pertaining to, the transaction 
described in the tindings and conclusion quoted above. 

On October 19, 1984, CMWSI filed an application for 
rehearing of 0.84-09-093. On the same date the Pacific Legal 
Foundation filed a proposed amicus euriae brief in support of 
CMWSI's application for rcllearinq of 0.8'4-09-093. Its brief 
addresses the issue ot dedication ot property adjoining the water 
system. On November 13, 1984, CMWSI filed a supplemental brief in 
support of its application for rehearinq. On February 6, 198~, the 
commission issued 0.85-02-045, grantinq limited rehearin~ "on the 
issue of the appropriate treatlnent of the land adjoininq that of 
the water company property • .''' C Id .. , p'. 2.) . The Commission 
elaborated as· follows: 

"Concerning the issue of dedication of adjoining' 
property, our further review of the record does 
not convince us that we ean or should at this 
time declare' the Meeker deed of November 29, 
195·1 to· be void." CId.) 

• The Commission deClared that its main goal on rehearing 
was to approve a mechanism or plan to proteet the water resources 
on the adjoining property for the continuing or eventual use of the 
water eompany.. It urged staff and the Chenoweths· (in their dual 
capacities) to work toqether on a joint proposal to present at 
further he~rings;, and stated that it a j oint proposal could not be 
devised, the parties could present their own proposals at hearing'. 

• 

On February 13 r 1985-, the proceeding was reassigned to­
'AL:f Banks tor rehearing of 0.84-09-093. Thereafter, the staff and 
the Chenoweths, for more than 2 years carried on extended,,. but 
fruitless,. negotiations~ 

In April, 1987, the commission d'irected the AIJ Division 
to file eertain correspondence from CMWSI as an application for 
offset rate reliet (Application CA.) 87-04-062'). Ory weather 
during' the winter of 1986-1:987 had- made it probable that water 
haulinq would-be required, durinq the summer of 1987. The rate 
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proceeding was assiqned to A'!.:1 'Saer. On May 12, 198,7, the 
rehearing of 0.84-09-093 was reassigned to·Ar.:J Baer. 

Because of the water shortage in camp, Meeker during the 
swnmer e.f ~9S7, proceedings in A .. 87-04-062: took precedence over 
those in A.83-11-54. However, a prehearinq conference in 
A.83-11-54 was held on Auqust 17" 198-7. At that conference the AI.:! 

ruled. that evic1entiary hearing's would be convened on Novem):Jer 16, 
1987, and that the parties. would mail their prepared testimony and 
docu:mentary exhibits. to, each other on October ~6·" 1987 .. 

On November 7, 1987 L. C ... Chenoweth, Vice President of 
CMWSI, passed away. He was the manaqer primarily responsible for 
requlatory matters.. Ris brothfer, William Chenoweth,. president of 
CMWSI, concerned himself chiefly with operations. At the request 
of CMWSI hearing's were continued to, t>ecelllber 15 .. , 1987 and aqain to· 
January 5·, 1988. By ruling' issued Oecember 24, 1987, 'AJ.J Saer 
limited the January S, 1988, hearing to· statf evid.ence only, 

• 

postponing' CMWSI's direct s~owin9', until January 21,. 1988. • 
Hearing was convened on January S" 1988, at which time 

staff present~d its evidence.. Hearing' reconvened on January 21, 
1988, at which time CMWSI presented evidence.. However, on the 
advice of his physician, Willi.ant Chenoweth, the surviving- manager 
of the water company, did not appear to-testify and sponsor the 
prepared testimony o,f CMWSI.. Searing'S were therefore ,continued to 
a date to be set, pending staff efforts to-take Chenoweth's 
testimony in the less stressful environment of a deposition. These 
efforts failed,. so' hearings were reset to April 27, 19S5, at the I 

request of staff. Within the week before April 27" 1988, Elliot 
Lee Oaum, , attorney for citizens of camp Meeker and for the CMPRO, 

soug'ht a continuance of the proceedinq because he,could not:be 
present. Hearing was convened on April 27, 1988, an~continued to 
June 9, 1988, in response to Daum,'s request.. Hearings concluded on 
July 11". 1988. The proceeding was submitted on that date subject 
to, the concurrent filinq of openinq briefs on Auqust 26, 1988, and 
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closing :briefs on September 16" 1988. This schedule slipped until 
Septemcer 29, 1988'1 when the last closing :brief was tiled. 

.' 

Opening and elosing :briefs were filed,by CMWSI and by 
staff. CMPRO submitted opening and closing briefs to, the AL'J but 
did not file them with the Doc~et Office. After notice from the 
ALJ, CMPRO, resuklmi tted its briefs to the Docket, Oft ice', and they 
were filed Decem:ber l4, 1988. 

v:r. Original Pxocmings in A.83-11-54 

In the general rate proceeding ,for the 1980 test year, 
the Commission adopted as reasonable for the expense category "Well 
Site Rental" the sum of $400. (0.92450., In A.83-1l-54 CMWSI 
sought to increase the adopted amount 
$2 ,850 in 19S3 and to $3 ,8S0 in 1984,. 
CMWSI sponsored prepared testimony :by 
Reader, who, stated: 

in this'expenSe category to 
In support of its re~est 

its expert witness,. John 0 .. 

HWe11. Site Rental 

"There are now six horizontal and five vertical 
wells on Chenoweth property. The last two 
wells were drilled there following three 
unsuccessful attempts to drill productive wells 
on Camp Meeker Water System., Inc. land with the 
full knowledge and consent of the State 
Department ot Health Services., Applicant and 
the two Chenoweth families have entered into, 
five year lease agreements for accesS. to and 
use of the vertical well sites for a total of 
$-1,850 per year. In addition applicant has or 
will soon have entered into, two' lease: 
agreements for the 1982 and 19'8:3 horizontal 
well sites for [$12,000, only $l,.OOO,ot which. 
would apply to· estilllated' year 198,3.Il' CCMWSI 
Exhibit 2,. p'. 9.) 

staff res~onded,to CMWSI's request in its prepare4 
testimony, as follows:, 

.,' 
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"M~ Well Site Rental 

"3 S • CMWS requests $3,850 to'r rental of 
non-utility properties, which serve as well 
sites tor its system. Lease agreements exist 
for all the well sites under consideration in 

.this rate proceedinq. 

"39. The Branch believes that the property on 
which the well sites have been developed is and 
has· been utility property, used and usetul for 
purposes ot providing' water service and for 
future expansion. ~heretore, since the' 
property in question is useful ,. it remains as 
part of the company's property, and no lease is 
necessary ... 

"40. It the Commission disagrees with the 
Branch's position, and believes that this 
property is not utility property" then Branch 
recommends that CMWS establish a consolidated, 
long-term lease for these well sites." (Staff 
Exhibit 4, pp .. 12-13.) 

" 

• 

Based on the foreg'oinq testimony, staff recommended that: 
HI. The property on which well sites exist be • 
declared public utility property used and 
useful in the public utility water service of 
CMWS. And'", if the Commission d.isaqrees ,with 
this recommendation then the next two· ,should. 
apply. 

"J. Appli~nt be ordered to, es~lish a 
consolidated lease for well sites used and 
useful in the public utility water service of 
camp, Meeker Water System, Inc. 

"K. Another day of hearing'S be scheduled for 
approximately eix weeks atter the currently 
scheduled hearings for the purposes of , 
determining' proper ter,m$ and conditioD$ ot ,the 
lease mentioned in the previous paraqraph.* 
(Id ... , p... 20 .. ) 

Staff's basic position was that all the well sites on 
property claimed by the Chenowethe are located on propertx which 
was intended to· be utility property.: The staff witness 

•• 
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ac:knowledged that trom the documents he reviewed he could point to 
nothing specific to support his recommendation, and that he had no 
evidence that CMWSI had ever owned the well sites or that they had 
been dedicated to, public utility use. He acknowledged that the 
August 7 f 195·9 deed he reviewed did not specifically refer to­
watershed territory. He pointed out,. however, that he also had no 
evidence that the water company's operations were ever limited to 
the specific properties described in that deed. Staff noted that 
CMWS obtained water from the HBN springs located on surrounding 
watershed, that springs rely on the surrounding land for water, and 
that the Commission found ',he NaN springs dedicated tCi public 
utility water service,. and argued. that the well sites located near 
the spring sites should also be found dedicated to'pUblic utility 
service. Staff also noted the potential for acontlict between 
the interests of the Chenoweths. as o'Wners of CMWSI and. their 
interests as inctividuals. 

During cross-examination it became clear that the witness 
had only the deed of August 7, 1959 and the Commission opinion 
authorizing that trans·fer before him, when he ~de his, 
recommendation .. 3, He had no· documents- trom the :19'51 transactions 
and no pre-19S1 doeuxnents. 

::3 That deed. transferred CMWS real properties. from the Chenoweths 
and Chenoweths, Inc., to CMWSI, a California corporation. The 
transfer was made pursuant to the authority granted by the 
Commission. in 0.58847, dated AUg'Ust 4" 1959 in A.41313. (Exhibit 
25, Appendix items A-1S and A-16·) ~ In A.41313 the applicants refer 
to, NA.32-82-0 and. a copy of a deed placed in said file on or about 
the sixth day of August 195,3, tor a deseription of property 
eonstituting the water works business." The formal file for 
A. 32820 is not availal:>le.. However, Exhi):>,i t 25, Appenclix A-8 is a 
copy of A.32820. That application contains a proposed deod ~erein 
the Effie Meeker administratriees transfer CMW5 real properties to 
the Chenoweths. Exhipi t 16 contains an executed copy of the same 
cleed,. d.atecl November 26-, 1951. The deed ot AU9Ust 7, 1959,. is 
identical to- those deeds, exeept for grantors. and qrant'ees. 
(Exhibit 25·, Appendix A-17 .. ) 
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CM"I'lSI introduced copies of the Novel@er 2&, 195-1 and 
November 29,. 1951 deeds, and an oriqinal Oeclaration of L.G. 
Hitchcock prepared in. connection with the Commission proceedinq. 
(Exllibit 16-.) 

0.8'4-09-093 found the November 29, 1951 deed void for 
want of authorization ~y this Commission, but noted that the 
question of Whether the property described in that ~eed contained 

. only private non-utilitylancl and not public utility water 
" resources had not been presented for the Commission's 

determination.. (0.:84-09-093, p .. 17 .. ) 

:0 .. 85-02-045 granted limited' r~...h.earin9' on the issue of the 
appropriate treatment of the lancl adjoininq the water company 
property.. We will now acldress the issues not resolvecl in 
0.$4-09-093-. 

CMWSI and othe,X" parties have produced: an aklundance of 
',' 

"I 

• 

docuxnentary evidence and,' testimony reqardinq the' property in 
dispute. We "now have an adecj:uate record to· resol va the' issues 
Defore us.. • 

follows: 

', .... ' 

,I, 

VII ... Xs~ 

The issues to be decided in this proceedinq are as 

. 1.. What was the ownership status of the camp, 
Meeker' property"prior to 1951? 

" 
2.. What property interests did the 1951 

transactions convey? 

':A. Backqround 
'.-

B .. The November 2'6'1 195,1 deed 

1 .. What did the November 26, 1951 deed 
convey? 

'. 
17 .' 
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3. 

2. What is the extent otthe easements 
benefiting CMWSX and burdening 
Chenoweth land?-

a. Deed language 

br The relationship between the 
water rights and easements and 
the land to, which they are 
attached 

c. Circumstances: within' the, 
contemplation 'ot the', Meeker 
Estate and the Chenoweths in 
195·l 

C. The November 29, 1950l deed 

l. Did the Etfie Meeker Estate require 
Commiss.ion approval .before it could 
lawfully transter.the surroundinq 
lands?, 

2.. What, dicl the Nov~er 29,. 19501 deed 
convey? 

3.. Did the November 29, 1951 deed 
extinquish' the easements qranted by 
the November 26, 19S1 deed1 

D.. Is extrinsic evidence helpful in 
interpreting the l9501 deeds? 

1. The September, 1951 aqreement 
between the administratrices of the 
Estate ot Effie M.. Mee~er and the 
Chenoweths 

2. The Commission's Novem):)er· 6·, 1951 
approval of the· transfer of the 
water system, to· the Chenoweths 

3. The Hitchcock Declaration 

E .. What was, the final result of the 1951 
transactions? 

Was property dedicated to· public utility 
use' after 1951, or did CMWSX simply 
exercise its easement : rights?' 

-. 18 -
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A. Well sites 

B. Baumert Reservoir 

4. Would use of Baumert Reservoir for non­
utility purposes violate Water Code § 100 
or Article 10, § 2 of the California 
constitution? 

5. Does our finding that CMWSI poss~sses 
easement rights adversely affect Chenoweth 
property rights without due process? 

1.. What wa.s the ownership status. of 
the Camp Hgeru property px:ioUo 1951? 

Staff asserts that, despite the fact that the issue of 
land ownership has· been before the Commission since 1984, 
applicants have failed to present probative evidence on the issue. 
Staff further asserts that the Chenoweths never provided evidence 
that the Meeker Estate,. the original owners, had treated the land 

',,' 

.' 

as two separate parcels of land. Moreover, staff asserts that • 
applicant's. Exhibit 25· was never admitted into, evidence,. is not 
part of this record, and should not be considered as evidence. 
Finally" staff asserts that the record shows that the owners prior 
to the Chenoweths held title to· the land and the.watershed in 
question in the name of the water company, creating'a solid 
presumption that the watershed has historically been an integral 
part of CMWSI's operations. 

In the appendix' to Exhibit ~5, CMWSI introduced a series 
of docwnents, d.ating as far baek as 193-2, which show that the 
Meeker f~ily real property was for tax and ratemaking purposes 
seqregatea between water system property and. other r:eal propertYe' 

'I'he first of these documents is D.2'4567, dated. March 14, 
1932, in C.310S. and A.17952, a complaint·anda general r~te 
appl'ieation, respectively., In 0.2456-7 the Commission summarized 
staff's ra.te base eviaenee as follows::' 
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"A field investigation of the operations of this 
utility [CMWS), togp.ther with an inspection of 
its physical properties, was made recently by 
H. A. Noble,. one of the Commission's hydraulic 
engineers, and his report and detailed 
appraisal show a total of $13,417 for the 
estimated original cost of t.~e physical , 
properties,,. exclusive of land.s and. rights of 
way, and a depreciation annuity of $282 as 
eomputea by the 5% sinking fund method., 
Mr. R. R •. Robbins, one of the Commission's land 
appraisers, s~mitted. a total of $3,438 for the 
present value of the various lands reserved for 
the springs and tank sites and $2'5-0 for certain 
pipe line rights of way." (EXhib-it 25,. 
Append.ix A-2, p. 4; 37 CRC 2'84, 286.) 

The Commission also discussed property taxes, as follows: 
"The analysis submitted (by the staffJ 
of ••• operatinq expenses (for the years 1928, 
1929, and 1930J shows that the item of $5-00 for 
taxes includ.es charges incurred. for applicants~ 
private realty holdings and that the portion 
properly chargeable to- the utility's operations 
should have been not in excess of $80 annually • 
However, the correction for this tax: . item. is 
largely offset by the omission of any charge 
for d.epreciation." (Id .. ,. pp' .. 4-Sr 37 CRC at 
286. 

The above quotation shows that the Commission recoqnized 
in 1932 that the applicants" Effie M. Meeker and Julia E .. Meeker, 
doing business as Camp Meeker Water System., an unincorporated 
public utility, owned "properties devoted to the public use"';- and 
that individually or as eo-owners th~I also owned "private realty 
holdings." (Id.., pp-. 5-6-_) 

The appendix to- EXhibit 25 also contains the staff's 
appraisal eXhibit tromA.17952. In that eXhibit,. staff witness 
Robbins inventoried. and appraised. the fee land.s and. rights of way 
of CMWS as of January 1, 1932.. His inventory lists 21 parcels or 
lots. The total acreaqe of the 2.1 parcels or lotS. is 15-.75 aeres;-

- the average area is 0.75- aere;,: the ~ largest is s: aeres;· ancl the 
smallest is 0.02 acre. The value of the' Z! parcels is $3,43S; The 

./' . 
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staff's 1932 appraisal did not include any property except parcels 
or lots containing springs,. diversions., or tanks actually used" or 
proposed for future use, in public utility service. (Exhibit 2$, 
Appendix A-3.) 

The appendix to Exhibit 25 also, contains a 1935, Tax 
Collector's ledger sheet showing 21 properties associated with 
CMWS. The ledger sheet lists 7 parcels totaling 14.81 acres and 14 
lots, the acreage of ' which is not specified. •. Although the 2-1 
properties on the ledger sheet and the 2l parcels on Robbins' 
inventory and appraisal cannot be matched parcel for parcel, it is 
highly probable that they are the same properties since: l) both 
documents list properties associated with the camp Meeker Water 
System, 2) only three years separate the documents, an~ 3) the 
total aereaqes are virtually identical.4 (Exhibit 25, 
Appendix A-4.) 

The appendix to Exhil:>it 25, also contains the inventory 
and appraisement of the Estate of Ettie M. Meeker. This document 

" 

~ 

shows that the estate~s appraiser inventoried the CMWS properties, ~ 
parcels, and lots separately from other properties owned by the 
decedent Eftie M. Meeker, tormerly an owner and operator of CMWS. 
The properties associated by the estate's appraiser with the Camp' 
Meeker Water System are virtually identiCal'to, the properties 
listed by the tax collector in '1935. (EXh~it 25-, Appendix A-S· .. ) 

" 

4 The total acreage in parcels l-7 equals 14.8l acres, the same 
total that appears on the Ledger Sheet. In totaling the acreages 
of the parcels and lots, the Tax Collector exclUded the lots 
(8'-21), then valued the parcels and lots separately. Staff 
witness Robbins assigned an area in acres to each of his 21 
parcels, including the small parcels he identified as lots. 
Thus.. his total acreage was 15, .. 75- acres. Backing out the ten 
smallest parcels from Robbins' 1S..7~ acres reduces·his total to 
14 .. 8.5, acres, only 0.04 acre more than the Tax Collector. 
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The four Qocume~ts described above~ all predating,the 
195,1 real property transactions" show that the Commission, the 
property tax collector, the Commission statf, the'Meekers, and the 
estate appraiser, all 'understood that the properties of the Meeker 
family were segregated between water sys:tem property and, private 

'. real estate.. We ,therefore conclude that the lots and parcels 
listed in the Inventory ',and Appraisement of the Etfie Meeker 
Estate, that'" is, those appraised as parts of CMWS·, were the real . 
estate of the water system ,in the years :before 195·1. The Inventory 

" 

and Appraisement provides the latest pre-1951 information 
concerning CMWS real estate~ ( 

\ ' 

It is equally clear from the same four documents in the 
appendix to Exhibit 25- that the lands surrounding the water system 
real estate were treated by the Conunission, the Commission staff, . 
the tax collector, the Meekers, and the estate appraiser as the 

, ." 

private realty holdings of Meeker familY'1lleIDJ::)ers. For ad valorem 
taX' ana: ratemaking purposes, the surrounding' lands were identified 
with Meeker family members in their individual capacities and not 
as owners or operators of a public utility water company. 
Moreover, there is no evidence in the record" nor does ORA, contend, 
that the surrounding lands were ever in rate base. The only 
parcels and lots identified with the w~ter company by staff witness 
Robbins in 1932 were those 21 parcels and lots associated with 
water system tanks and facilities or explicitly held for future use 
as proposed tank or well sites." 

We conclude that the surrounding lands were the private 
realty holdings of members of the Meeker family. This does not, 

" , 
however, mean that the surrounding lands had n~ legfll relationship 
to' the real estate,. r~al,propertyrights, and public' utility 
operations, of CMWS. This'relationship,will'!)e clarified later in 
this decision. 

,I, 
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2. !that property interests didJ;be 1951 tl:MsaCj:ion~ convey:? 

A. ;B$lckground 
Before discussing the documents pertaining to the 1951 

real property transactions, we will note certain facts regarding 
the pre-19S.1 ownership of CMWS. Eftie Meeker, .one ot the owners 
and operators o·f the water company,. died July 31,. 1940. 
Apparently; Julia Meeker, an owner and op~rator' of the company, 

I . 

also died in the 1940's. Thus, tor a part ot that decad~ the 

• 

responsibility to operate the water company devolved upon the 
adIninistratrices o·t the Etfie Meeker Estate and' the aciministrator 
of the Julia Mecker Estate. Paul R. Edwards, the heir to, the Julia 
Meeker Estate, su~ceeded to a 1/3 interest in both the' water system 
properties and other Meeker family properties. However, Eftie 
Meeker had 17, heirs" some ot whom also clied cluring the. 1940's. 
Thus, the ownership and duty to- operate the water company was 
fra9lnented betWeen Edwarcls, with a 1/3 interest" and the 
administratrices, representing 17 heirs (or the estates 
representing deceased heirs) of Etfie Meeker. It was clearly not • 
in the public interest that publ,ic utility duties and obliqations 
should be traqmented amonqst so many or that ownership of the 
public utility should continue in, this fashion. 

In 1951 the Estate ot Ettie Meeker was still not settled. 
In September of that year the administratrices ot the Estate ot 
Effie Meeker entered into an agreement (tXh~it 27,; also Exhibit 
25, Appendix A-6·) with the Chenoweths to' sell to, them for 
$1~,196.21 a 14/17ths interest in the real property ot the Eftie 
Meeker Estate. ~he agreement segregated the properties to· be 
governed by the aqreement into qeneral real estate owned by the 
Meeker Estate and real and personal property of CMWS. ~e parties 
aqre,ed to- cooperate to' obtain the Commission's authority for· the 
transter of the camp Meeker Water System properties~ The agreement 
was expressly made conti:nqent upon the Commiss;'on"s ~pproval of 
that transfer. This agreement resulted in two propertytransf-ers: 
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one represented. by the November 26, 1951 deed (Exhibit 25, 
Appendix A-10) '~. the other by the November 29, 1951 deed 
(Exhibit 25, Appendix A-l1.J 

We will review these two- property transters separately, 
,and then. address the overall impact ot these transfers on the 
current property rights ot the parties to this proceeding. 

S.. :DAe: Nov~r 26. 195Uefitd 

On October 10, 195·1,,: the administratrices and Paul R ... , 
" .. '~' 

Edwards joined with the Chenoweths in tiling an application~or 
authority to sell and transfer' the CalnP Meeker Water syste:m to, the 
Chenoweths. 

A.32820 states, among other thinqs, that: "It is the 
belie! of the petitioning sellers herein that the interest ot said 
Water System will be best served by the transter thereot to the 
petitioning buyers herein who are also- acquiring all of the 
remaining: ,real property owned by said·Estate of Etfie M. Meeker, 
deceased, and the said Paul.R. Edwards in common." (Exhibit 25-, 

, ! 

Appendix A-a, p,.4.) 

By ex parte D.46373 the Commission granted the authority 
sought in the application.. Several statements· in the opinion show 

~", 

that the Commission was aware that the estate properties included 
more' than the Camp Meeker Water System. For e~ple, the opinion 
recites: 

• 

" .... (the administra'tricesl desire to terminate 
the proceedings of said estate and to dispose 
of the properties comprising it~ including the 
interest in the water system." 

" ••• administratrices and Paul R. Edwards· have 
made arrangements to dispose ot their interests 
to the Chenoweths for the sum of $24,880.28-, of 
whieh the sum of $8,500 has been assiqned by 
them as the alnount of the purchase price 
applicable to the water system, leaving, a 
balance of approximately $1.6,,300 applieal:>le to, 
certain nonoperative lands.';. .... the purchasers 

.. 
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intenQ to acquire the remaining outstanding 
interests, which are helQ by other estates now 
penQing in the County of Sonoma, t~ the end 
that they will have entire ownership of the 
water system properties.* . 

The order grants authority to the administratrices and 
Edwards to sell and transfer their interests in the Camp,Meeker 
Water System to the Chenoweths "under the terms and conditions set 
forth in this application." 

1. What· did the November 2~. 1951 deed eonv~ 

In the Nove~er 26, 195-1 deed,. Edwards and Title Company, 
grantors, convey to Chenoweths, grantees: . 

,,. ..... all of the right, title,. and interest of the 
said grantors in that certain property situate 
in the county of Sonoma, state of california,. 
and generally known as the camp Meeker Water 
System, including all pipes,. whether covered or 
on the surface,. used and employed in conveying 
water to customers of said System, and all 
connections and facilities· of every kind and 
character used and useful in the operation ot 
said System, and also all rights, privileges,. 
and easements had, used, and enjoyed in the 
operation of said System, and also all water 
and water rights appurtenant to s,,"id System and 
used and useful in its, operation, and also all 
tanks, reservoirs, springs, spring traps,. 
pipes, and ditches leading theret~ or 
therefrom: 

'fAll real property situate,. lying, and being in 
the County of Sonoma, State of california, used 
in connection with the the C~p Meeker Water 
System, a public utility, including the 
following parcels ot real property situate 
lying and being in the County of Sonoma,. State 
of california, and more particularly described 
as follows: .• '," .:" (EXhibit zs,. .. , 
Appendix A-lO: Exhibit 16,.) 
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The deed qoes on to aescribe~ 1) Five parcels in 
Section 27, totalinq 5.63 acres; 2) Th~ee parcels in Section 28, 

totaling 9.48 acres; and. 3) Ten Lots in various BlocXs· ot·the 
Second Addition to, Camp Meeker and allot Block 36 • 

. , 
This listinq of particularly d.escribed parcels and lots 

ends with the following sentence: 
"Toqether with. any and ,all other real property 
in said county ot Sonoma now or heretofore used. 
as springs, reservoirs, or tank sites in 
connection with said. ~p Mee~er Water System, 
a public utility." 

I 

The doed. conclud.es· with the followinq general lanquage: 
"Together with all water and. water rights 
appurtenant to and belonging to the above 
described land, and all ditches, pipes./" and 
improvements,. and all rights, privileges, and 
easements belonging thereto or commonly had r 
used., or enjoyed therewith, to~ether with all 
of the' personal property used ~n the conduct 
and operation of said Camp,Meeker Water System 
and owned in common, by the said grantors 
herein. ' 

HIt is the intent and purpose of this Deed and 
instrument of transfer to convey not only the 
properties particularly described herein, but 
also all riqhts, easements, and privileqes and 
facilities appurtenant to said Camp Meeker 
Water System and cOTnmonly' used/" had,. and 
enjoyed in the maintenance and operation 
thereof r whether expressly described herein or 
not" and this" deed shall be so' construed as to 
accomplish such purpose. H 

The deed Was siq:aed by Edwards and Title Company on November 26" 
1951, and recorded with the county of Sonoma on December 3, 195-1 .. 

Staff contends that "the lanquage in the deeds reflect an 
intent that not only specific parcels of landwereto,:be 
transferred, :but also, any and all used or useful watershed, 
facilities, ;water rights. and rights ot entry~" (stat! Openinq 

" 

Brief;, p.i 10' ~) . 
.. 
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CMWSI, on the other hand, analyzes the three paraqraphs 
quoted above in the following manner:-

"31. Examining the first paragraph of the subject 
languaqe emphasis is given to sprinqs, reservoirs, or 
tank sites ~ or heretofor~ used in connection with the 
system (emphasis ad.ded.) .. · There is no suq9'estion of a 
qrant of spring's, reservo·irs or tank sites which miqht 
thereafter become useful to the utility. 

":12.. The second paragraph grants water and wa":er rig'hts 
appurtenant to and ~elonging to' the above-described land, 
etc .. , as well as "all rights, privileges and. easements 
belonging thereto' (Obviously 'meaning' belon<1ing' to· said 
real property), 'or commonly ~ ~. or enJOyed 
therewith' (again, meaning used. in connection with said. 
d.escribed re~l property)~ (emphasis added.). Ballentine 
defines. 'appurtenant' as: '~~longing to'"; 'a subordinate 
part or adjunct'; 'an incidental right attached to a 
m:;i.ncipal property right'. Ballentine's Law pictionary. 
~. 

• 

"33 .. The third paragraph expresses the intent of the d.eed 
to transfer not only the' properties described therein but • 
also· rights, easements and privileges and facilities 
apputtenant to said system. Obviously there is no 
sUg'gestion that real property not described in the deed 
is to be considered transferred but only ri9'hts~ 
easements,. privileges and ·facilities arising out of or 
connected with the said described real property .. 

"34.. In a careful readinq of the above language two. 
things become abundantly clear.. First, there is no· 
suggestion of any intent to convey any real property not 
specifically described. What is readily apparent is of 
course the intent to preserve to the specifically 
described real property all water and. water rights 
already 'belonging to the above-d.escribed land.' 

"35·. Nor is there any suggestion of any intent to convey 
any rights not already appurtenant to and ~elonging to 
the specifically described land.. It should be noted that 
the first time use of the term "watershed'· arose or any 
contention asserted with respect thereto was by Staff in 
April~ 1984, during the course of the first hearing 
regarding this Application. 

"36.. Secondly, the cleed is totally devoid ot any language 
to· suggest any intent to· convey to "'the water system 
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rights to operate prospectively so as.to increase the 
water system's rights in a~jacent properties as its 
needs might increase. 

",37 .. What today miqb.t ~e needed by or deeme~ useful to 
C~p Meeker Water system to make. it 'complete water 
system' ~y today"s standard. is a separate and distinct 
issue from. the question of what> in fact is owned by the 
util~ty .. " ~Exhibit 25·, incgrporated by reference in CMWSI 
Openlng Brlef, pp .. 10-12., 

W~ believe that both parties are partly right and partly 
wrong in their evaluation of the property rights at issue in this 
proceeding. Staff is correct in assertinq that CMWSI has a right 
to use Chenoweth land. for public utility purposes, ~ut errs in 
claiming that CMWSI has an ownership' interest in that land. CM'WSI 
is correet in asserting that the November 2&" 1951 deed gave it no­
ownership interest in Chenoweth land', ~ut errs in eonten~ing that 
CMWSI has no rights to use that land. We will explain. 

The language of the Nov~er 2'6, 195-1 dee~ states that 
the Estate of Effie M. Meeker an~ Paul R. Edwards transferred. not 
only the real property held by the Camp Meeker Water System, but 
also any water riqhts,. easements,- and privileqes held by the water 
company. Clearly',. something more than real estate' and the 
attendant rights of the owner to use. that real estate was conveyed. 

5 On page 1 of its Opening Brief, Applicant incorporates 
Exhibit 25 ~y reference "as a portion of its opening 
brief/argument.,t Althou~h the appen~i~ to Exhibit 25 was admitted 
into evidence, the exhiblt itself was not, since no witness 
testifie~ to the fac'ts asserted therein.. (TR 5: 456-459.)· To the 
extent that Exhibit 25· contains legal arguments which are properly 
inclu~e~ in a legal brief r we accept the incorporation of this 
material ~y reterence. ' 

We ~o not, of course, con~one the practice of citing in a 
brief tactual material not admitte~ into· evidence. ~o the extent 
that CMWSI's blanket incorporation ot Exhibit 25, includes the 
purportedly factual material in Exhibit 25, CMWSI's· incorporation 
of this material in its brie:t: is, highly objeetionaDle. We adviS4a 
CMWSlt~ refrain from this improper practice in. the future. . 
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Reviewing the circumstances surrounding the transaction 
in light of California Civil Code provisions governing property 
transfers, we find that the transfer of these water rights, 
easements, and privileges gave CMWSI specific legal rights to· use 
the land retained by the Meekers and subsequently transferred to 
the Chenoweths on November 29, 1951. A quick summary of easement 
law may be helpful at this point. 

. An easement is a property interest in the land of another 
which entitles the owner of the easement to use the other's land or 
prevent the other from using that land. (Moylan Vo Dykes (1986) 
181 CA 3d 561, 568; Witkin, Real Property,. 9th Ed. (1987), § 434.) 
An easement is an interest in the land of another,. but not an 
estate in land. (Parr v. Lone Starr Industries (l979) 94 CA 3d 89S, 
901. ) Thus ,. it is. a right to use lana I' but not to- claim the lana 
as one's own. The land to which an easement is attached is· called 
the dominant tenement;: the land buraened by the easement is called . 
the servient tenement. (Civil Coae § 803.) 

Civil Code § 801 states that wThe following land burdens, 
or servituaes upon lana,. may be attached to· other land as incidents 
or appurtenances,. and are then called easements: •.•• 4. The right­
of-way; 5·. The right of taking water .... ; 6; the right o·f 
transacting business upon landi. 9. The right of receiving water 
.n:sm ••• ~; 10 .. The right of flooding landi. 11 .. 'I'he right of 
having water flow without diminution or disturbance of any kind; 
•• • w

6 (emphasis adaea·.) 

6 Because the "water'and water rightsW and Wall rights, 
easements, ana privileges and facilities appurtenant to said CalnP 
Meeker Water System ••• " conveyed. by the November 26:,. 195-l (ieed. and. 
the identical August 7, 1959 deed could all be characterized as 
weasementsN under Civil CoCle § 801,. we will hereafter generally 
refer to· them· as weasements·.* 
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Civil Code § 662 states that "A thing is deemed to be 
incidental or appurtenant to lana when it is useclwith tne land tor 
its benefi;t, as in tbe case oU way or lij)terCQ>lrse" or of a 
passage for light r air~ or heat from or across the land of 
anot~r." (emphasis adaea .. ) 

Thus~ an easement is a right to· use~ or ~urden, the 
property of anotherr the easement is "appurtenant" to the land it 
benefits.' 

As Gene Koch pointed out in his comments on the proposed 
decision, an easement cannot be held by the owner of the property 
buraeneci by the easement (Civil Code § 805·).- The owner ot an 
easement has rights over the land of another, not rights over his 
or her own land. Thus~ it is clear that the ease~ents conveyed by 
the Nove~er 26, 195-1 c1eecl a~!ect property other than' the land 
conveyed by that deed~ Given the relationship of the water system 
to- the land retained by the Estate of E~fie M .. Meeker,. it is 
obvious that the retained. lan<iis-. the land affected by the 
easements .. 

7 When the word HappurtenantH is used in connection with the 
word. "easement," it does not mean that the easement is physically 
attached to the easement owner's land~ but rather that it is 
legally attached to, that land which it benefits. The land to which 
an easement is attached is callea the dominant tenement; the land 
burdened by the easement is called the servient tenement. (Civil 
Code § 803 •. ) 

Easements may be either "appurtenant* or "in qroSS .. H 

*Appurtenant easements" are transferred along with the property 
they benefit, whether or not they are mentioned in the deed itself 
(Civil Code §§ 662, 801, 1084 and 1104;: Moylan v • .Dykes~ supra~ 181 
CA 3d at S68-56·9).. Easements "in ;ross" are personal ri<;rhts whic:h 
are not transferred when the land. is· sold.. (Civil Cocle § 802.) 
Where it is unclear whether an easement is in gross or appurtenant, 
it will be assumec1. that the ease'ment is. appurtenant~ (Continental 
Baking Company V, Katz (1968) 68 C'2d 5'12', 521-523; Elliot~ v, 
McCombs (194l) l7 C 2cl 23)'';' . . , . 
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In the present case, the Meekers did not as owners of the 
Camp Meeker water System have a formal easement over the portion ot. 
their land that was not in their pUblic utility water system rate 
base. They did not need one,.. sinee they already possessed the 
right to explore t.or and develop· new water sources on that land, 
and. to rest assured. that they would not, as owners- .of that land., do 
anything contrary to their interests as operators'of the cantp 
Meeker Water system. The public utility, however, hact what is 
sometimes referred to as a "qu~si-easementN which: ripened into a 
formal easement when a portion of the land was conveyed to the 
Chenoweths by the Nov~er 26, 195·1 deed. S 

When the Estate of Effie M. Meeker and Paul R. Edwards 
transferred the water system to the Chenoweths by way of the 
November 26, 195·l deed, they expressly transferred all water 
rights, easements and privile9'es previously enjoyed by the camp 
Meeker Water Sys.tem. These rights, easements, and privileges 
benefited the water system and burdened the property of another -
the remaining land held by the Meeker Estate. These water rights 
and easements are appurtenant to· the water system property 
transfetted by the Noveml:ler 26·, 1951 deed .. 

We note that· even. if the Novem):)er 26,. 1951 deed. had. not 
mentioned easements '" an·· implied easement would still have been 

8 The concept of a quasi-easement may be explained as follows. 
When tw~ parcels of land are owned by one owner, it is not possible 
for that owner as owner of parcel A to have a true easement with 
respect to parcel B, but it is possible for that person to be using 
pareel B for the service of parcel A.. parcel S, for example,. may 
have a roadway, or a water system,. which benefits parcel A.. In 
such a case,. the owner of the parcels could be said to have a 
quasi-easement over parcel B for the benefit of parcel A. When 
parcel A ;i.s sold, the quas;i.-easement becomes a true easement 
posse$sed by. the new owner of parcel A. If the owner does not gain 
the easement through express grant,· he gains it by operation. of 
law.. (Civil Code § 1104. ) 
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" , 
created ~y ope~ation of law. Civil Code § 1104, HEasements passing 
with property," states that:: 

''WHAT EASEMENTS PASS WITH PROPERTYe. A.. 
trans~r of real property passes all 
easements attached. thereto, anc1 cPi:ates in 
favor thereo,f an easement to use oth~r real 
propetty of the person whose estat~ is 
txansferreQ, in the same manner and to· the 
same extent as such property was obviously 
and permanently used by the ~erson whose 
estate is transferred, for the benefit 
thereof, at the time when the transfer was 
agreed upon or ,completed." (emphasis added.) 

'"" 

Thus, even if the November 2'6,' 19S1 d.eed did not explicitly mention 
easements', the Chenoweths, as the new owners of the camp Meeker 
Water System, would have had. an implied easement to use the 
remaining' Meeker property to, benefit CMWS in the same manner as it 
was being' used. when both properties were owned by the Meekers~ . . 

2. What is. the extent of the easements benefiting' CMWSX 
and burd!:DW c;henoweth land?' 

We must now determine the extent of the easement rig'hts 
possessed by CMWSI over the Cheno'lI1eth' land. We will use the 
'following' C;Uid.elines-Oo 

The scope of an easement is determined by the lanquag'e of 
the g'rant, or the nature of the enjoyment by which it was acquired. 
(Civil Code § 806-). Courts "may consid.er the type- of ri<]hts 
conveyed and the relationship between the easement and other real 
property owned by the recipient of the easement ••• " Moylan v. 
DYkes, supra, 181 CA 3d at 569 .. ) ""CC)onsideration must be given 
not only to the actual uses being made at the time of the 
severance,. but also to 'such uses as the facts and eircumstances 
show were within the reasonabXe contemplation of the parties at the 
time of the conveyance .. " (nistoe v. prapeA)l (1950) 35 C 2d 5·, 10.) 
See also, Geo:tse v r (jS>shgarian (198:3-) 139., CA 3d 856, 861-862 ~) And 
"'an easelI1ent created ~y conveyance f hav:i.l'1CJ by its nature a 
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prospective operation, should be assumed' to have been intended to 
accommodate future needs.'" Faus v. Citv of Los Angeles (1967) 67 
C2d 350, 355.) Finally, easements conveyed in deeds must be 
interpreted in favor of the grantee - in this ease~ the new owners 
of the Camp Meeker Water System. (Civil Code § 1069.) We will 
th~refore interpret any ambiguity in the deed to· provide the water 
company with more,. rather than less, property rights ... 

a. Deed language 
. Here, the deed language granting the easements reads as 

follows: 
" ••• all of the right, title,. and interest of the 
said grantors in ...... the Camp Meeker Water 
System., including all pipes, whether covered or 
on the surface, used and employed in conveying 
water to the customers of said System, and all 
connections and facilities of every kind and 
character used and useful in the operation of 
said System, ~d als~ all rights, privil¢Ses. 
~ easements had, used, and enj2ved in the 
2peratiQD Of said System, and also all water 
and water rights appyrtenant to said system and 
yseg or useful in its 2perati2n, and also· all 
tanks.,. reservoirs-" springs, spring traps, 
pipes, and ditches leading thereto-or 
therej!rom: 

The deed concludes with the following general language: 
HIt is the intent and purpose 2f thi~ 

~ and instrument of transfer ~o c2nvgy not 
only the properties particularly described 
herein, ~ut also all ~ights. easements, arut 
privileges and facilities aPpurteD&.nt to said..... 
Camp ~eker Water S~tem and commonly used, 
had, and enj oyed in the maintenance and 
operation thereof, whether eXQtessly deseribed. 
he~in or not~ and this Deed shall be so 
construed as t~ accomplish such purpose~ 
( elllphas is added.)' . . 

It is clear that CMWSI~ as hold~r of the easements, 
broad rights to water from the land subject to· the easements~ 
expansive nature of the easements granted is clear from the 
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statement of intent that the deed be interpreted to transfer not 
only the property specifically described in the deed,. but also all 
rights, easements, and privileges and facilities appurtenant to the 
water system, whether expressly described or not~ This statement 
leaves no doubt that the parties to the deed intended that the 
water company not be harmed by the transfer, and that the new 
owners have every single property right enjoyed by the former 
owners with regard to- the operation and maintenance of the water 
system. 

b.. The relationship between the water rights and 
easements and. the land. to- Which they are attached 

The property to· which the easements in question are 
attached belongs to" a public utility obligated to provide safe and 
adequate water supplies to· its customers. (California Healt!l and 
Safety Code §§ 4011-4016~) A look at the relationship· between the 
Chenoweth land and the land owned by CMWSI is helpful ~n our 
evaluation of the scope of the eas~ents • 

CMWSI witness Williaxn Chenoweth testified that none of 
the wells currently servinqthe water system are located on CMWSI 
land.. ('I'R 2: 184-186·.) A.1.l of the wells. providing water to- CMWSI 
were drilled on. Chenoweth land after efforts to.develop-wells on 
CMWSI land failed. e'I'R 2-: 194.) 'I'he wells on Chenoweth. land 
provide about half the utility'S total water supply. (J~xh.ibit 20, 

p. 18.) 

For health and safety reasons, the use of <";roundwate:: 
from wells is preferable to· the use of surface sources'of water, 
although DRS believes surface sources must be maintained as backup, 
emtlrqency sources .. CDHS· witness Clark, TR 1: 18-19', 31-32,. 34.) 

DHS witness clark testified. that DHS· was concerned about the lonq­
term yield of the wells serving the water system,because the wells 
drilled. in the early 1930's with safe Drinkinq Water Bond Act 
(SDWBA) funds had yet to be tested durinq a period of low rainfall;­
if the wells· failed because of clQ9'q1nq, they could possiblY':be 
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redrilled, but if they failed because of drought conditions that 
might not be the ease. ('rR l: 34-36,; Exhibit 7.) DHS's position 
has always been that surface sources must be treated and additional 
water sources developed.. (TR 1: 39, 41; See also,. DHS Exhibits. 28 

and 36.) Clark testified that DHS, had agreed with the cOmlnunity 
and the water company that additional horizontal wells should be 
developed so that less surface water would have to be treated. 
(TR 1: 41.) I DRS, points out that the lands affected by the 

easements have 'as a watershed fed water utility sources since at 
least 1932, and have provided sites for new wells t~ replace old 
wellS that' have ~ecome clogged 'or have otherwise deteriorated. 
(TR' 1: 34-36:> TR 6::, 569, ?8 6-592-.. ) DHS notes that' water from this 
land is vital for'the continuing operation of the water system. 
(TR 5-: 468-469.,) 

If the easements were limited t~ the use of springs or 
diversions on the watershed in 195·l and to the protection of -

• 

surface and groundwater flow feeding utility sources in existence • 
at that timE71' CMWSI would:' not be able to'develop new water sources 
on Chenoweth land. S,inee 191501,' a great many of the water sources 
in use at that " time· b.ave deteriorated or been, taken out of 
service.9 'the wells on,Chenoweth land are CMWSI's only source of 
well water. New wells' will be requ'ired to, replace clogged. or 
drought stricken wells, and to' provid.e an addit'ional supply of safe 

, " 
drinking water.. E'fforts to, drill ,we'lls on CMWSI land have failed. 

,__ L~." 

9 A report prepareci by staff"'witness, Martin R. Bragen notes 
that:. "Since 195·1 there have been many water sources tor the 
system, most of the:m not now in use. Seven of the spring'S which 
were used in 195-1 are stillaetive tod.ay,. while twenty-nine springs 
anQ wells wn1~h were used between 1951 an~ the present are no­
longer active. Most ot the sources dried ,up, •. 'I'Welve sources. added 
since 195·l are still active .. " (Exhibit 20,. p. l8 (footnote 
omitted.,) It is clear that. CMWSI water sources present a moving 
target,. and cannot be pinned down to a specific number of static' 
locations. ' , .... 
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Although the Chenoweths have cooperated with CMWSI with regard to 
the development o·! new water sources, they might sell the land to 
someone not affiliated with the water company who might ~e less 
cooperative .. 

When we view the water rights and easements granted in 
the Noveml:>er 26, 1951 deed in light of their relationship to the 
p~lic utility land to, which they are attached r we conclude that 
they should ):)e interpreted so as to, ena):)le CMWS,I to continue to 
meet its p~lic utility o~li9'ations.. CMWSI would not ~e ~le to 
meet its public utility o~ligations to provide customers with a 
secure and adequate source of sate water if the easements were 
limited to the spring'S in existence in 1951. 

c. Circumstances- within the contemplation o'! the 
Meeker Estate and the Chenoweths in 1951 

CMWSI"s assertion that there is no reason to infer that 
parties to the 195,1 deeds intended that the non-utility land ~e 
affected ):)y any water sources ):)eyond those in existence in 195,l or 
that such water sources ~e expanded to, serve the needs ot an 
increased customer ~ase is not convincing. 

A Commission decision issued on June 13, 195,0, just three 
months prior the date the Estate of Effie M. Meeker and Paul R. 
Edwards reached an agreement to' transfer the water system to, the 
Chenoweths,. found that the Camp, Meeker Water System had inadequate 

, " " , ' 

water sources to· serve-existinq'andfutureeustomers anClordereCl 
' . 
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numerous improvements in the water supply.lO In D.44303, 49 cPqc 
729 (1950) the Commission stated that: 

"The present owners Cthe Meekers) of the system have . 
failed to recoqnize tbeir,responsi~ility as operators of 
a public utility,.. and the present proceedinq and the 
current record only serve to· emphasize that detici§Dcies 
long inhe~n~ in the svstem.still persist.· These defects 
may ~e grouped under"the two general headings. of su~~ 
ancl.dis,tri~ution." (p .. 73·l .. ) 

"It is apparent that certain specific improvements should 
~e made to the system." ,CThese improvements included 
cleanin~ and. restoration of certain sprin~s, and 
installation of permanent collection ~oxesat others.J 

"Also, th.e Company has the obligation ot d&vel~ins 
aggitional water supplY to provide adequate service to 
the present customers and the wi£1pa:t~d turtlJ&r growth 
9: the s~s3Cem.." (Id. at 732) 

.,I 

"We find from the evidence of record that: 

• 

1. Th& pr~s¢nt t~ili~iis tor proeurem~nt, storage, and 
distribution 0: water,- in connection with the p~lic • 
utility water system'owned and operated by the Estate 
of Effie M. Meeker and by Paul Edwards. at camp 
Meeker ••• at$ inadegyate tot the pres~nt and future 
~ds ot the eonsumers served by said water system. 

2. The ptesent mej;hodsot opetation employed by said 
Estate of Etfie M. Mee~er ana ~y said paul Edwards ~ 
iDadequat~ and insufficient ~o assure said consumers A­
reasoDAbly continY9USd$upplX 0: watet for domestic 
use~ . 

10 This was not the first time CMWS was ordered to improve its 
service and increase its water supply. The very first Commission 
decision eoncerninq CMWS found that Hservice rendered Qn said Camp 
Meeker Water System has ~een inadequate, insufficient and 
unsatisfactory and that certain replacements and enlar~ements of 
the distri~ution pipe mains and :further development ot the spring' 
sources of supply and improvement in operatinq methods and 
practices are necessary and required in order tb.at ad.equate ,. 
SUfficient and satisfactory service may be rendered to consumers .. " 
(D.245.67, 37 CRe 284, 288 (1932).) 
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3. The install~tion of the t~ilities, as herein set 
forth, and th~ actopti9n or the indicated pr~tices and 
~ in connection with the operation o~ said 
water system a;edQecessary and vi~al tor the proper 
and satisfactory oper~tion of said water system as a 
public utility.' (p. 733) (emphasi~ ad.d.ed..) 

These findings regarding the inadequacy of current water 
sources, the need to restore to operation existing springs taXen 
out of. service, and the need to improve the. supply and. delivery of 
water to provide adequate service to both present and anticipated 
future customers show that the Commission did ,not assume status quo 
use of the non-utility land when it approved the transfer of real 
estate and easement rights several months later. We do· not be1i~e 
our predecessors were so incompetent as to approve a property 
transfer which could make compliance with their own orders 
impossible so soon after those orders were issued •. 

Given the ·fact that 0.44303· pre-dated the 1951 property 
transfers by only a matter of months, we find that the need for an 
expansion of the Camp Meeker water supply was within the reasonable 
contemplation of the parties to· those property transfers. GiVen 
the limited nature of the purely utility property, we find that the' 
need to develop new sources of water on the non-utility land now 
owned by' the Chenoweths was also· within the reasonable 
eontemplation of the parties. 

Finally, we note that property rights ean be Henj~yedH 
even if they are not immediately e~ercised_ The tact that CMWSI 
did not actually drill wells on Chenoweth land until 1959 does not 
mean it clid. not. enjoy the right to· do· so' earlier. Such a right is 
like money in the bank, it is comtortin~,enjoyable,. and. useful to 
hnve the money there even it you do- not immediately spend it. 

We rej.ect CMWSI's interpretation of· easement rights, 
Which would restrict its right to· develop new sources of water on 
the land it formerly had access to through joint ownerShip·,. place 
such development at .the mercy- of the new owners of such land,. and 
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otherwise hamper its ability to carry out its public utility 
obligations. Such an interpretation would :be contrary to the 
expansive lc:\nguaqe,in the deed, contrary to the Com:mission's 
expressed concerns regarding the utility'S need to· develop water 
sources tor e~isting and tuture customers, and contrary to· the 
public interest. 

We will interpret the broad easements here in a manner 
consistent with the deed language, with their relationship' to the 
land they benefit, with their underlying public utility purpose,. 
with the ma~~ that easements are to be interpreted in favor of the 
qrantee, and wi~ the principle that ease~ents by grant should be 
assumed to take future needs into account. 

We find that the Meeker family operators of CMWS enjoyed 
quasi-easement rights to use the non-utility portion of their camp 
Meeker property for public utility purposes by virtue of their 
common ownership of the utility and non-utility portior.s of their 
property. These rights included the right 1) to, take all water 
flowinq over or located under the land; 2) to enter upon the 
land to explore for, develop', and maintain w~ter sources thereon; 
3) to construct dams and reservoirs on the land tor water storage 
and supply purposes: 4) to· enter upon the, land to, maintain such 
dams· and reservoirs; 5) to construct and =aintain pipelines and 
rights of way necessary for the taking of water from, the land; 

. 6) to drill wells and develop. spring'S necessary to supply water 
from the land; 7) to expand their use' of the land as necessary to 
replace deteriorating or obsolete water sources and to develop new 
sources ot water to meet the g'rowin9' needs of an increased customer 
base :. 8) to insist that no, one intertere with any of' these' rights;. . . 
9) to rely on the maintenance of the land in a :manner that would 
not adversely affect the utility'S water supply' operations; and 
10) to do anything else necessary to utilize the non-utility 
portion e,t their land for public' utility water servic~ purposes • 
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The new owners of thcCamp Meeker Water System possess 
these same rights. ll 

c_ The November 29. 195L~ 

The deed of November 29, 1951, is entitled "Deed and 
Assignxn~nt." In it "title Company appears as grantor and the 
Chenoweths as grantees. The deed grants: 

" ••• all right, title and interest which (Title 
CompanYJ acquired in and to the real property 
described under and pursuant to the terms of 
the Decree of Partial Distribution entered ••• 
in the Matter of the Estate of Effie M. Meeker 
••• made and entered in said matter on 
October 19, 1951, and (Title CompanYJ does 
hereby further sell, assign, transfer and set 
over unto (ChenowethsJ any and all interest 
which (Title CompanyJ acquired in and to the 
personal property described and any and all 
other personal and real property in which 
CTitle CompanYJ may have acquired any interest 
):)y reason of said Decree o'f Partial 
;'istribution. Said Decree ..... describes real and 
l?ersonal property as follows: " 

The deed continue$ with five pages of detailed 
descriptions of various parcels of real property, which are 
summarized under the ~ollowin9' subtitles: 1) "Highland Fa~ and 

adjoining area;: 2) "Timl:>erlands and acreage;" 3) "Subdivision 
Lands;:" and 4) "Camp Meeker,Water system." The specific 
descriptions of property under sUbtitles one through,three are of 

11 In F~rmer v. Ukiah Water C2mPanx (1880) 56 C 11, 15, the 
California supreme Court claritied the rights of the purchaser of 
land to which an appurtenant water right was attaebed: "This water 
was by right used with the land for its benefit When Lamar conveyed 
the land a.nd its appurtenances, and it does seem. to us that Lamar 
conveyed all the right which he had to it, to-his grantee, who has 
l:. right to insist upon being supplied with all the water Uunar 
would havelb~en entitled to, if he' had nevp-r conveyed._" 
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little help in our property rights analysis. The subtitle four 
descriptions are of greater interest~ 

Under the sUbtitle "Camp Meeker Water System," the deed 
lists two categories of property: 

l. "All parcels of land situate in the County 
of Sonoma,. State of California and standing 
in the name of camp Meeker Water System, a 
p~lic utility." 

2.. "Church' Camp Meeker Store,. Post I~ffice,. 
school building, library and water building 
sites." . 

Finally, unaer the s~title/ "Personal Property," the 
deed conveys all o,f the interest of the Estate of Effie M. Meeker 
in the followinq: 

• 

" Camp Meeker Water System~ All personal 
property of whatsoever kind or character, and 
wheresoever situate,. incluainq money in bank 
and accounts receivable of the Camp Meeker 
Water System, a public utility. Store 
building, all furniture,. fixtures and • 
equipment, inclUding qasoline pumps and tanks 
of the Camp, Meeker Grocery Store. All 
furniture" fixtures and equipment in the Camp 
Meeker post office,. water system office, school 
building and library building. 

"'rogether with any and. all other real property 
situate in the County of Sonoma,. State of 
California,. in which Effie-M. Meeker ••• and her 
estate may have any interest." 

The deed was signed Nove~er 29, 195·1,. by two officers of 
Title company and recorded at the request of L .. Go .. Hitchcock. 

We will address three issues concerning the November 29, 

195,1 aeed.. The first issue concerns the question of whether the 
Effie Meeker Estate needed Commission authority to transfer the 
property surrounding the water system land.. ~he second concerns 
the extent of the property interest conveyed by' the deed.. 'Xhe 
third concerns the posslJ:>le impact', of the deed on the easement 
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ric;;hts c;;ranted by the November 26, 1951 <:lee<:l. These issues will be 
a<:ldresse<:l in order. 

1. Did the E:t:fie Meeker Estate require 
Commission approval before it could 
~wtul.l.x. transfebthe surrounding lands? 

Pul:llie Utilities (PO') Code § 85-1 provides in part: 
"No public utility ••• shall sell ••• the whole or 

any part of its •• _plant, system, or other 
property necessary or useful in the performance 
of its. <:luties to· the pul:llic ••• without first 
having secure<:l from the commission an order 
authorizing it so· to do ..... " 

"Nothing in this section shall prevent the 
sale .... or other disposition by any public 
utility of property whieh is not necessary or 
useful in the performance of its duties to the 
public, and any disposition of property by' a 
p~lic utility shall be conclusively presumed 
to be of property which is not useful or 
necessary in the performance of its duties to· 
the public', as to, any purchaser .... dealing' with 
such property in good faith for value:; ••.• " 

Under Section 85·1 a public utility requires Commission 
approval of a sale of its plant,.' system., or other utility 
properties. The owners of a pul:llic utility may own both utility 
property and other real property. We have concluded above that 
this was· the case with Meeker family members, at least since 1932. 

To transfer real properties <:ledicated to or,devoted to 
public utility service, a public utility must first ol:>tain the 

. Commission's authority under Section 85·1.. By filing' A.32820 the 
administratrices of the Effie Meeker Estate an<:l Paul E<:lwards, 
acting on l:>ehalf of ~S, sought the Commission's authority to, 
transfer the property interests they c~ntrolled to the Chenoweths. 
The commission granted that authority in 0 .. 46372'. The authorized 
transfer was consumma.ted throuqh the' November 26, 1951 deed. 

The administratrices and Paul R. Edwards needed from the 
commission no authority to transfer the surrounding lanc1s. (those 
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that are the subject of the November 29, 1951 deed) ~ecause all the 
property rights associated with that land which were usetul to the 
utility had already been transferred to CMWS as easements in tlle 
November 26, 1951 deed"., 

2. What did...;the N~r 29« 1951 eked convey? 
The November 29~ 1951 deed conveyed to the Chenoweths 

land which was burdened ~y the water rights and easements conveyed 
by the November 2'6, 195,1 deed., The Chenoweths~, as owners ot the 
land conveyed by the Noveml:>er 29, 195,1 deed.,. -may exercise all 
property rights consistent with the property interests they possess 
as, owners of the servient tenement in an easement relationship'. 
They may not intertere with CMWSI~S: exercise ot its, easement rights, 
to develop water sources on Chenoweth land. The November 26-, 1951:' 
easements prevent the November 29~ 1951 deed. from posing a threat 
to CMWSI~s utility operations. 

3. Did the November 29, 1951 deed extinquish the 
easements granted by the' Hoyember 26. 1951 deed?' 

After Novelllber 2'9, 1951, the Chenowetbs owned ~oth the 
parcel of land designated. as camp Meeker Water System land and the 
parcel considered private real estate.. Thus~ the Chenoweths owned 
both the property benefited and the property ~urdened by the 
easements granted in the November 26~ 1951 deed. This raises the 
question Whether such joint ownership extinguished the easements, 
since an easement cannot ~e held by the owner of the land ~urdened 
by the easement (Civil Code § 805) anci since an easement is 
extinguished by the vesting of the right to' the servitUde and the 
right to' the land.,burdened by the easement in the same,pe~son 
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(Civil Code § 811 (1) •. ) 12 For the 'followinq reasons, we conclude 
that it does not. 

The property conveyed :by the November 26, 1951 deed has 
s;i.nce at least 1932 been treated by ;i.ts owners,. the Commission, and 
the tax assessor as public util;i.ty property separate trom the 
private property conveyed by the Nove~er 29, 1951 deed. Because 
the Camp Meeker Water System has a leqal identity distinct trom 
that of the property owners as individuals, the fact that after 
Nov~mber 29, 195·1 the Chenoweths owned both the publ;i.c utility and 
the private land does not alter this distinction~ 

Even it we concede that the Camp, Meeker Water System and 
the surroundinq lands are held by many of the same individuals, 
albeit in different legal ~apacities, the November. 29, 1951 
acqu;i.sition. of the fee interest in the property :burdened:by the 
wate~ company easem~nt would not necessarily extinguish the 
easement by merger. This is espec;i.ally true where the public 
interest is at stake. In ~ity ot Los APseles v, Fiske (1953) 117 
CA 2d 157, 172, the court ruled that in view of the city'S 
obl;i.qation as trustee to· maintain an easement over a parcel ot land 
for highway purposes for the use ot all the people ;i.n the state 
there could be no merqer with the city's playground interest simply 
because it acquired the underlyinq fee of the same parcel for 
playground purposes... Since the C~p Meeker Water System easements 
are necessary for public utility purposes, there can,similarly be 
no merqer as a result ot the Chenoweth' s acquisition of the land 
burdened by those easements for private enterprise purposes .. 

12 CMWSI does not argue that the easements were extinguished. by 
the joint ownership by the ChenowethS of the November 26" 1951 anel. 
NoveMer 29, 1951 properties. Such an arqument WOUld, of course, 
be contrary to its contention that the· properties conveye4 by those 
deeds are wholly separate. We address the ;i.ssue,only out of an 
abundance of legal caution • 
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Even if the NoV~mber 29, 19S1 transaction did serve to 
extinguish the easements, the easements were .re-created when the 
Chenoweths transf:.erred the Camp· Mee~er Water System to a new entity 
- Camp Meeker Water System, Incorporated., on August 7, 1959 .. CMWS 
sought, and. obtained, commission approval for the transfer on the 
grounds that the transter would make it easier for the water 
company to obtain resources for the improvement of the water 
system. (A.41313, pp •. 3-47 (Exhibit 25·, Appendix A-1~); 0.58847, 
pp .•. 2-3 (Exhi~it 25, Appendix A-16) .. ) since corporations. are 
"persons" with the right to· own property,13 the 1959 conveyance of 
Camp Meeker Water System to Camp Meeker Water System, Inc., removes 
any possibility that November 29, 19S1 permanently extinguished the 
November 26·, 1951 easements.14 

As CMWS·I noted. in its 1984 Post-Hearing Brief, "the landS 
conveyed by way of:. the deed of August, 1959,. are' identical in all 
respects to those tranSferred to the Chenoweth ind.ividuals ~y'the 
deed of Nove~er'26,. 1951 .. There is no, question, therefore,. that 

~ 

the property originally sold to the Chenoweth individuals by the ~ 
heirs of the Ef:.f~e Meeker Estate and PaulR.Edwards as· part of· the 

('I - •• \ 

13 corporations Code § 207 states that corporations are legal 
persons who, can exercise the same riqhts as other person. These 
ri9'hts include the right to own real property. 

14 A March 3, 1982 deed. recorded. :by the Chenoweths purports to 
"corrrect, confirm and clarify" the land described in the 
AU9'Ust 7, 195·9 deed which transferred the w~ter systelll to CMWSI. 
(EXhibit 25" Appendix A-21.) This deed. omits any reference to 
water ri9'hts, easements,. and privileqes appurtenant to the water 
system and useful for its operation as a public utility. ~his c:le~d 
could ~e viewed either as a simple correction of the earlier deed's 
description of land or as a substantive revision which appears to 
rescind'the transfer of property ri9'hts useful to the utility. To 
the extent the March 3, 198:2' deed. appears desiC]ned to' effect a 
transfer of useful property rig'hts,. it is void under PO Code § 85·1 
since no Commission approval was'o))tained.. , 

.. 

". t· .•.• ".~..., 

~. 
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Camp Meeker Water System was that identical property conveyed ~y 
the Chenoweth individuals to the Camp Meeker Water System, Inc. H 

(emphasis in oriqinal) (Applicant"s post-Hearinq Brief', 198'4, 
paqes 10-11J 

Finally, we note that even if the Nov~er 2'9, 1951 deed 
aid extinguish the easements, and even if the Auqust 1959 deed did 
not resuscitate the easements, CMWSI would ~e no, worse otf~ Since 
such extinguishment could only occur if the ownership of the 
parcels were truly merg'ed., we would. still reach the conclusion that 
CMWSI had the riqht to, develop water sources on the non-utility 
land ownea ~y the Chenoweths unaer the quasi-easement principle 
described earlier. Obviously, if the same persons own both parcels 
of land they can use one parcel tor the benetit ot the other. 

D. Is extrinsic evidence helpful 
in interpreting the 1951 deeds? 

In interpreting' ambiguous deeds,. the Commission ma7:f 
consider extrinsic evidence. The usa ot extrinsic evidence in 
interpreting deeds, however, is not unlimited.. The california 
Supreme court stated in Continental Baking Compan~ v, Katz (1968) 
6$ C 2<:1 5,12', 521" that "'extrinsic evidence is not permitted in 
order to add too, detract trom, or vary the terms of an inteqrated 
written aqreement •••• " although "'extrinsic evidence is acbnissib-le 
in, order to explain what those terms are .. " (Id .. , at 52l:: Code ot 
Civil Procedure § 1856, 1860, Civil Code § 1647.) The Court went 
on to state that HTherefore" extrinsic evidence as to the 
circumstances under which a written instrument was 'made has been 
held to be admissible in ascert:aininq the parties" express, 
intentions, subject to- the limitation that extrinsic evidence is 
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, 

not admissible to give the terms ot a written instrument a ~eaninq 
. 15 of which they are not rea,son~ly suseeptible .. " (Ia ... at 522.) 

With these restrietions in mind, we will review the 
several pieces of extrinsic evidence offered by CMWSI to 'explain 
the 1951 real estate transactions. 

1. The Septe.:mber, 1951 agreement between 
the adm;nistratrices of the Estate of 
Ettie, K. Meeker an"-1:he Q)enoweths 

The A1J a~itted the september, 1951 agreement between 
the Meeker Estate and the Chenoweths (Exhibit 27) over the vigoro\ls 
objections of Counsel for the Camp Meeker Residents and Property 
owners and the Camp' Meeker Park and Recreation District .. Counsel 
contended that the document was not.sufficientlya\lthenticated, was 
not relevant, was not record~d, was never before presented to the 
commission, may have been superseded' by later actions., predates the 
Nove~er, 19,5.1 deeds, and was not supported. by a proper tound.ation .. 
FUrthe~ore, he arq\les that . the deeds speak 'lor themselves.. Statt 
objected. on grouncls of relevance .. 

We believe this aqree~ent was properly admitted tor the 
purpose of clarifying anyambiquity in the cleeds. The agreement is 
clearly relevant and does shed some light on the intent of the 
parties to the 1951 land. transaetions at issue here.. We would have 
preterred authentication by a siqner of the agreement,. and. an 
opportunity for adverse parties. to· eross-examine a witness familiar 
wi th the substance of the agreement.. We believe,. however,. that 
there are sufficient indicationsthat·the document· is what it 

15 The parol evidence rule which operates to bar extrinsic 
evidence which contradicts the te~s of a written contract "is not 
a rule of evidence but is one of sUl:>stantivelaw •• ," (~state ot 
!ZAiDe~ (1940) 15· C 2d 255, 264-265·; Riley v. Bear crut Planning 
S;ogission (1976) 17 C· 34 500, 508-509.) 
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purports to be to warrant its admission. 16 As tar as substance is 
concerneo." th~ o.ocument can speak tor itself. 

The agreement is of course tar from the best evidence of 
I the intent of the'parties to the 1951 transactions or the effect ot 

those transact:i.ons.. .,.The ):)est evio.ence is provided by the o.eeds 
themselves·.. The agreement 'may at best clarify possible a'JDbiCJUities 
wi~.~n the deeds., but may not impart to- the deeo.s a meaning to 
which they are not reasonably susceptible. 

CMWSI argues that the Meeker-Chenoweth agreement 
(Exhibit 27) proves, that the November 2'6-, 1951 deed was- never 
intended to convey any interest in the non-utility property 
transterred by th.e Nove~er 29, 19-s.1 deed,. and that this property 
was intended to be free from any Hpublie utility assoeiations." 
The Chenoweths rely on language in ~e agreement that: 

It is fully uno.erstood and aqreed by and between the 
parties hereto that the parties of the first part have 
not joined in or been a party to the dedication ot any ot 
said property herein referred to for the purpose ot the 
operation of the Camp Meeker Water System other than the 
acreage consisting of 14 acres more or less, immediately 
surrounding the various' springs now used in the operation 
of the Camp Meeker Water system .. lI' - " (Exhibit 27, p'.' 3,.) 

16 Under oath the surv~v~ng spouse ot Leslie Chenoweth 
authenticated. the signatures ot William/, Leslie, and. Hard.in 
Chenoweth appearing on EXhibit 27. She also- testitied that Exhibit 
27 was one ot the original copies of the 195·1 aqreement, and. that 
the handwritten notes on the d.ocument appeared to, ):)e in her 
husband"s handwriting. . 

Exhibit 27 bears all the ind.icia of what it purports to ~e-­
an agreement written in 195·1. It is clearly a duplicate 'original 
car~on copy ot that agreement. It is signed. in tountain pen ~y all 
the parties--the aaministratrices ot the Etie Meeker estate ano. the 
Chenoweths. Those siqnatures are aeknowledged. by L.G. Hitchcock, 
acting as Notary Public~ The agreement is on the printed. 
stationery of Barrett & McConnell,. Attorneys at Law, of Santa Rosa. 
there are even rust marks where old staples have ~een removed tor 
photocopying of the document;: and the pages ~re brittle and 
cracked. There can. ~e·little question about the authenticity ot 
the a.oeu:ment... . 
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This argument f.ails for several reasons. 
First, it is contrary to the explicit language in the 

November 26, 195·1 deed which states, an intent to transfer all water 
rights, easements, and privileges associated with the camp Meeker 
Water System. As we have already made clear, this language gives 
the owners of the water system certain re~l property rights over 
the surrounding watershed land. 

second, it is contrary to earlier language in the 
agreement itself,. which states in pertinent part that:: 

"That the parties of the :first part ..... do hereby agree to 
sell .... th<a Camp Meeker Water System, ancLall other 
property both real and...personal appuuenant to's.ti£... 
s:,£stexn and useUheretor"," (EXh~it 27, p .. 3.) 

This language confirms the deed language transferring the easements 
appurtenant to the water system· •. 17 

Third, it fails to· recognize the dif.ference between 
rights conveyed by easements and r~~trict~ons imposed by the 
dedication of property. The possession of an easement giVes one 
certain rights over the property of another, whereas the dedication 
of. one's own property to·· public utility service creates· 
restrictions applicable to, that property alone. Furthermore, the 
rights conveyed by an easement do not restrict land use completely, 
but merely prevent the person whose land is· burdened by the 
easement from acting. in a manner inconsistent with the easement. 
Dedicated land~ on the other hand, can only be used for the purpose 
to which it is. dedicated. 

While we agree that the agreement clarifies the intent of 
the parties to· transfer· the Meeker Estate land in two parcels, one 
elearly dedieated to· public utility service and one not, we do not 

17 "Real property" inclUdes "CtJhat which is incidental or 
appurtenant to. land." (Civil Code § 658 (3).) ThUS, the water 
rights and' easements' appurtenant to the water system land are 
themselves "real property." 
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agree that this tact severs all ties between the two parcels. We 
have already noted that the utility has easements burdeninq the 
non-utility propertyp The rig~t to an easement burdening a 
property is independent ot the dedicated or non-dedicated status of 
that property .. (I2anielson y. Sykes (1910) 157 C. 686, 6S9~ ~£t...... 
pevelopment Service. In~.v. Kep;ler (1988) 199 CA 3d 1374, 
1381-1383) .. 18 

In accordance with the statutory restrictions on the use 
of extrinsic evidence, we will give the agreement some weight in 
claritying the parties intent to convey a dedicated property and a 
non-dedicated property as separate parcels ot land, but we will 
give it no weiqht insotar as it is cited to rieqate other portions 
of the aqreement or the deed itself. 

2. The Commission's NoveJlber 6, 1951 approval of the 
trans~r of ;the wa~er system to the Chenowetbs 

We will now address CMWSI ,arguments that the Commission's 
November 6, 1951 approval o~ the transter of the water system from 
the Meeker Estate to the Chenoweths proves· that CMWSI has n~ 

interest in the property transferred by the November 29, 1951 deed. 
CMWSI contends that by approving the sale of specifically 

described real property belonging to the camp Meeker Water System, 
the Cotunission confirmed its own earlier appraisal which identifieQ 
all remaining property owned by the Meeker heirs as "non-operative" 
or as Hprivate realty holdings. H CMWSI asserts that the effect ot 
the Commission order was a conclusive presumption that the real 
property not speCifically inclUded in the sale of the utility was 
not "useful or necessary" to, the' system within the meaning ot~ 
Code section 8'$01. (CMWSI Opening Brie!, page, 12 •. ) CMWSI concludes 

, , 

18 For example, in Iraej; peve12pment Service, Inc. v, Keppler, 
supra, 199 CA 3d at 1381-1383, the Court found that the easement 
holder's right to use a certain street as a right ot way surv-ived 
the, city's- abandonment of that stre.et" as. a dedicated, pUblic 
thouroughfare_ ' 
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that the property conveyed by the November,29, 1951 deed is free of 
all utility association, since all utility property was conveyed ~y 
the November 26, 1951 ,deed approved by the conunission. 

While we aqree that the Commission's approval of the 
transfer of the camp Meeker Water System to the Chenoweths shows 
that the Commission did not ~elieve that the remaining property 
held ~y the Meeker Estate was utility property, we do· not agree 
that. the remaining property is free of all utility ~ssociations. 
As CMWSI itself points out, the issuance of the order approving the 
sale of the'utility and its property was predicated on the petition 
for approval of sale to' which wa,s attached a copy of the proposed 
deed containing the exact description of water system property 
contained ,in the November 26, 195,rdeed. As explained above, this 
deed conveyed }:)oth specific parcels'of land AD£ easements, rights 
and privileges appurtenant to' that land.. These appurtenant rights 
and easements gave the new owners of the' water system certain 
rights to use the land retained by the Meeker' Estate·. 

Wben this retained land was transferred :by: the 
November 29, 1951 deed,~t was already. miSSing the property rights 
the coxnmissiontound necessary and useful for utility operations, 
since those rights had :been conveyed as easements to- the water 
system land transferred on Noveml:>er 26, 195.1. CMWSI's argument 
that the November 29, 195,1 deed did not transfer any land useful 
for utility p~rposes is irrelevant to the issue of what property 
rights CMWSI obtained OVer that land ~y way of the November 2'6,. 
19S1 deed. 

We believe that our predecessors acted wisely in 1932' 
when they allocated to the water system only that property fully 
utilized by the utility at the time in order that the camp Meeker 
ratepayers would not be burdened by an excessive rate base, and 
again in 1951 when they approved a transfer of the water system 
which'included expansi~e rights over the property not allocated to 
the,utility. 'l'he utility retains all the, property rights need.ed. to 
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operate effectively,without the rate Dase Durden of property . 
rights not needed DY the util:ity.. The purchasers of the non-
utility property remain free to' develop that property so long as 
they take no action inconsistent with the utility's property 
rights.. The Commission's Nove~er 6, 1951 approval of the water 
system transfer seems to have Denefited everyone. 

3.; The' Hitchcock DeclaJ3j;ion 

Exhibit 16, a part of the record of the initial hearings 
in A.S:3-11-54, contains a declaration of L .. G. Hitchcock, signed 
uncler penalty of perjury" and dated May 21, 1984 .. 

Hitchcock represented Hardin T., William C~, and Leslie 
c. Chenoweth in negotiations with Edwards. and representatives of 
the Effie M .. Me~ker Estate (g-rantors), in the ~urchase of CMWS-, and 
in the acquisit:i:on of the other property prf)viously owned DY that 
estate and Edwards .. 

Hitchcock states that he prepared A.32S20 which sought 
approval of the sale of CMWS from the Meeker Estate and Edwards to 
the Chenoweths.. He states that he supplied the information used by 
Sonoma county Land Title Company in preparing the deeds involved. 
He states that the deed of NovemDer 2'9, 195-1 reters to- CMWS in an 
omnibus clause at page 5, as a precautionary measure t~,ensure that 
any CMWS lands that were not specifically deseriDed in the deed of 
Nove:nWer 2'&, 19$1 were so' conveyed DY the deed of November 29, 
1951 .. 

Hitchcock alleges that the term Hused and usefulH in the 
d.eed of .Novelt'ber 26" 1951, conveying CMWS, was intended by t~e 
grantors and the grantees to include conveyance of pipes, 
connections, and facilities "used and useful"' in the operation of 
the system. He claims that reference to Hwater an~ water rights" 
appurtenant to sai~ system and "used:' or useful·H in its operation 
w~s intended to includ.e only water and water rights, privileges and 
easements. on property ownea Dy CMWS, describe~ in the deed ot ~ 
'Novem):)er 26, 195-1 .. According to' Hitchcock, this· understanding was 
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clear from his negotiations with the grantors on behalf of the 
grantees and it was his intention in terms of his instructions to 
the Sonoma County Land Title Company in araftinq the deed. 

Hitchcock states that before the purchase of the system 
by the Chenoweths he inquired of the commission whether any 
watersheds other than contained in the express acreage owned by the 
water company had been dedicated for water supply purposes to the 
CMWS. He states that a PUC employee, Mr. Lyman Coleman" advised. 
him in June,- 195,1, that he hac:1 no- knowledge of watersheds or lands. 
encumbered, encroached upon, or dedicated to, serve CMWS for 
purposes of securing water supply, other than the express acreage 
owned by the system. Hitchcock claims that if there were such 
watersheds or dedicated lands, Coleman would have had knowledge of 
them. 'Be claims that the deed of November 26, 1951 was prepared 
for the grantors and grantees with·this und~rstanc:1ing. 

Kitchcock asserts that at no- time did the grantors of 
CMWS inc:1icate that other properties owned by the grantors in the 
vicini ty of the system., but not owned by the system (what is now 
the Chenoweth prop~rty), were used to protect the water sources of 
the utility company or dec:1icated to p~lic utility water service. 
He alleges that no- other properties, owned by the grantors ·Nere 
intended by the grantors or grantees to- be impressed with a 
watershed easement for the benefit of the utility company. 

Hitchcock states that oms and property owned ];)y the 
water system was treated as distinct and separate by the grantors 
at all times from that other property' which the grantors owned and 
conveyed to the Chenoweths. 

We find that Kitchcock's assertions that the Nove~er 26, 
1951 deed conveyed only water rights, easements,. and. privileges 2ll 
the portion of the land dedicated to public utility service,- and 
that neither the 9rantors nor grantees intended that any other land 
~e impressed with a watershed easement, for the- benefit of the 
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utility company, are contradicted by the Civil Code sections which 
govern real property transfers. 

As we noted earlier, one simply cannot have an easement 
to use one's own land for one's own }:)enefit,. since an easement is 
}:)y definition the right to use the land of anothet. (Civil Code 
§ § 801, 805.).19' Thus, the Novexnloer 26,. 195-1 deed lanquage 
conveying easement rights }:)y necessity affects property other than 
the real estate conveyed by the deed itself. Given the 
relationship of the CMWS land to the other land retaineci by the 
sellers, it is obvious that the retaineci lanel is the land affected 
}:)y the easement • 

. Furthermore, an ¢asement is not H appurtenant'" because it 

is located .2.D. a particular parcel of land, }:)ut rather because I'it 
is by rigoht used Wll the lanel for its benefit." (Civil Code 
§ 662). Statutory examples of "appurtenances" include watercourses 
across the land of another. (J:d.) 

We assume that when statutorily defined words are used in 
a deed they have the statutory meaning and are to be interpreted in 
a manner consistent with the statutory scheme of which they are a 
part. This is especially true where the statutory scheme is well 
established. The terms "easement" and "appurtenance" have been 
defined in the Civil Code since 1a·72~ (Civil Code §§ 662, 8'01.) 
The restriction against ownership' of an easement by the person 
whose land is burdened with the easement is of similar longevity. 
(Civil Code § 805·.) 

since the Novexnloer 26, 195·1 deed· references to 
appurtenant rights and easements coulel· not under california law 
have conveyed to CMWSI the legoal interest described by Mr. 
Hitchcock, we find his ~tatement regarding the parties' intentions 
in this regard unconvincing. 

19 The owner can use his or her land,. of course, but does not 
need an easement to do so·. 
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Nor do we tind Mr. Hitchcock's meeting with Commission 
statt me~er Mr. Coleman to be convincinq evidence of th~ property 
interests conveyed in 195·1.. 'Xhere is no evidence that Mr .. Coleman 
was an attorney tamiliar with Calitornia property law. :As is. amply 
clear from the parties' objections in this proceedinq to· each 
others' lawyer and non-lawyer witnesses' etforts to characterize 
the legal impact ot the 1951 transactions (See,. e.g., 'XR 5·: 444-

45.2; TR 6:' 5·23-5·29, 55·7), it would: be tolly tor us to rely on 
hearsay evidence reg.!lrdinq 38- year old statements· allegedly made by 

a probable non-lawyer commission statf member unavailable to 
clarify or contradict Mr. Hitchcock's recollection of the 
conversation. This is especially true where the statements 
contradict the express languaqe of the deed at issue' .. 

Mr. Hitchcock"s statementsreqarding the parties' 
intention to treat the utility and non-utility land as separate 
parcels serve merely to· reintorce the conclusion we drew trom the 
fact that the Me~ker property was conveyed by two deeds rather than 
one. This separationmakes.sense from a tax and r~temaking 
perspective, as will be discussed later in this decision. In view . . 

of the deed lanquaqe referring to water rights,. easements,. and the 
need to interpret the deed to convey all property interests 
beneficial to the utility,. however, we are not convinced that the 
separation was complete for all purposes. 

Mr. Hitchcock's ~eclaration is most useful in explaining 
the reason tor the November 29, 1951 deed's conveyance of 
properties already described in and conveyed by the Noveml:ler 26,. 

1951 deed. While the same property cannot be transferred twice, 
obviously, we understand why the parties used "catch-all" lanquaqe 
to ensure that all property was conveyed at least once .. 

As we have noted earlier,. extrinsic evidence cannot be 
used to· take away something explicitly qranted in a deed, althouqh 
it may be used to· clarity the extent ·of the qrant or other matters. 
We find the Hitchcock declaration useful in supportinq CMWSI"s 
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argument re~arQing the separate treatment ot the utility and non­
utility land jointly owned by the Meeker Estate and Paul Edwards, 
and in explaining the reason the Nove:nl:>er 29, 1951 deed describes 
property conveyed on November 26, 195,1.. We do not find it 
convincing in any other si~ificant respect. 

E. What WAS the tinal ~sul;t 0: the 1951 transgtion§? 

We are convinced by the two deeds, the agreement, 
A.32820, and D~46373 that the administratrices of the Estate of 
Etfie Meeker intended to convey the Camp, Meeker property in two 
parcels, one which was dedicated to' public utility water service 
and one which was not. We are also, convinced that the 
adlninistratrices did not intend. to hamstring the operation of,the 
Cal'l\p,Meeke~ Water System:by preVenting the system, from. maintaining 
ordevel~pinq any water sources on the non-utility portion of the 
land. 

By separating the original land into- a public utility and 
a non-utility parcels" the Meeker Estate and the Chenoweths created 
the poss1:bility that the non-utility land could be used. tor non­
utility purposes. Because ot the explicit non-dedication statement 
in Exhibit 27, and the use ot two deeds to execute the transaction, 
we infer that the parties understood the ratemaking implications of 
treatin~ both the CMWS property and the surrounding lands as a 
packag'e.. Because of the Commission"s aCql.1isition adju~tm.ent" the 
Chenoweths would not have earned a return on the part of the 
purchase price in excess of rate base.. 0 .. 46373 reveals that only 
about one third of the purchase price was allocated to water system 
lands·. Because of this policy, no- reasonable purchaser would. 
purchase the', Meeker properties., as. a packac;e" unless the price was. 
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at or near rate base.20 On the other hand, the sellers would be 
disinclined to sell at such a price, when seqregating the 
properties between utility and non-utility land would bring a much 
higher price.. Segregation of the Meeker property into two parcels . 
made qood economic sense tor both the buyer and the seller .. 

'the economic imperative to seqregate utility and non­
utility land did not necessitate a disregard for the needs of the 
Camp Meeker water System. 

By conveying with the public utility land "all water an 
water rig-hts ...... and all rights, privileges,. and easements belonqing 
thereto ••• " and stating the intent of the deed "to convey not only 
the properties particularly described herein, but also, all rights, 
easements, and'privileges and facilities· appurtenant to said cmnp . 

• Meeker Water System .... " the parties to the deed ensured that the' 

• 

water company would have the same rights to, develop water on the 
non-utility land that it possessed when the two· portions ot the 
land were one .. 

We find the outcome ot the 195,1 transactions· almost • 
ideal.. The Chenoweths are free to develop the non-utility land as 
they see fit,. so long as they do not interfere with the easement 
and other property rights possessed by the water system. 'the wat~r 
system customers are protected from the adverse effects of. any non­
utility development,. while the Chenoweths are protected from the 
restrictions that would result if all the lan4s a~feeting ~e water 
system were dedicated to· public utility use alone. 

20 In addition, the Commission's authority to regulate transfers 
of utility property under Section SSl would have provided a further 
disincentive to a prospective purchaser of CMWS properties and 
surrounding- lands viewed as. a packag-e.. FNery attempt to- s.ever a 
portion of the surrounding- lands from, the package would be subject 
to regulatory delays and potential nullification. .. ' 

,.' 
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Although this may seem too simple an outcome for the lnany 
years of litigation this case has consumed, the result flows, 
n~turally from :basic California· property law. 

Our analysis of the 1951 transactions~ however, is not 
the end of the matter. We must also review CMWSI and Chenoweth 
activities af.ter 195·1 .. 
3. Was property dedicated to public utility use after 1951, 

or did CMHSX simply exercise its easemen~s? 

~he Commission has long recognized the inadequacy of the 
Camp Meeker water supply and has several times ordered the camp 
Meeker Water System to- make greater efforts·to increase its water 
supply.. See, e .. g .. , D .. 245&7, 37 CRC 284 (1932);: 0 .. 44303,49 CFO'C 
729 (1950); 0 .. 60283, 57 CPUC 710 (1960)~ and 0 .. 92451,4 CPOC 2d 645 
(1980) .. We will now review the efforts of. CMWSI and the Chenoweths 
to increase the utility1swater supply .. 

A. Well site§ 

In 1959 or 1960, CMWSI developed several spring fed water 
sources on Chenoweth land. While these springs were not in use in 
195·1 when the Chenoweths acquired the Camp, Meeker properties,. there 
is evidence that they had previously ~een used ~y the water system. 
(CMWSI witness William Chenoweth, TR. 2: 203-20&) .. In 0 .. 92451 the 
Commission found that "Springs designated :by the water company as 
Spring A,. Spring A-1 f' and Springs B-2 through B-S have l:>een 
'dedicated to pU):)lic utility service and are part of. the water 
system .. " (D.92451, 'Conclusion of Law 7 (1980).,21 , 

In 1959 or 1960,. CMWS·I drilled the two· Acreage Wells and 
the two Duteh. Bill Wells on Chenoweth.·:land·, with Chenoweth 

21 Springs A and A-l are apparently located on the property of a 
Mr .. Baeon, and. not on Chenowetbland.. (Exhibit 20, p. 17.) ~he B 
Sprinqs are located on Chenoweth land near Haunted· House Wells 
Nos .. 1-6., (Exhibit 15· .. ). 
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permission, after having tried and failed to develop water on camp 
Mee:Ker Water' Syste~'n property. (CMWSI witness William Chenoweth, 
TR 2: 194, 198-200.) These well sites are leased,to- CMWSI ~y the 
Chenoweths. (ToR 2: 198-199). 

In 0 .. 93594 (Octo~er 6, 1981), in A.60478, the Commission 
approved CMWSI's application for authority to ~orrow $247,000 of 
SOWBA funds. In 0.86-02'-006, (Fe~ruary S, 1986) in A.85-10-015" the 

Commission approved an additional SOWBA loan of $112,620 bringing 
the total to' $359,620. The SOWBA improvement program was to, focus 
on drilling new wells, with subsequent improvements to be made if 
an adequate water supply was located. (0.93594, Ordering Paragraph 
6, Findings of Fact 13 & 14). These, funds have been used to, 
develop new wells, new concrete storage tanks and associated 
filters, chlorination facilities, and piping, and have already led 
to' appreciable 'improvements. in the system. AboutS24,000' of SOWBA 
funds remain on hand f which will ~e used for further DHS-mandated 
improvements., (Exhibit 20, pp. 28-29.) 

The Towe:= Road Well, the Acreage Lane Well, and Haunted 
House Wells Nos~ 1 - 6 were built on Chenoweth land by CMWSI 
between 1981 and 1983 for water system use with Department of Water 
Resources Safe Drinking Water Bond Act funds with permission from 
the Chenoweths after unsuccessful efforts, to· develop wells on camp 
Mee:Ker Water System, Inc., property .. CCMWSI witn~ss Reader, TR 2: 
138-139, 144-145; CMWSI witness william Chenoweth, TR 2: 197-200; 
See also Exhibit 3, pages 1 and 4, and ExhiDit 14). These well 
sites are leased to, CMWSI by tbe Chenoweths. (CMWSI witness 
William Ch.enoweth~ 'I'R 2: 184-185·, 201-202'.) 

CMWSI's continued use of the wells. on Chenoweth land is 
necessary for the "'ater system to' %neet its public u.tility 
obligations., since'tbesewells produce about half of CMWSI's total 
water supply. (EXhibit 20, pp-_ 18, 21.) 

Evidence that the Chenoweth owners of <:::1WSI have been 
ordered nwnerous times to' develop new water sources" that a number 
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of water sources have been developed by CMWSI on Chenoweth land 
since 1951, that most of these water sources were developed. with 
SDWBA fund.s intended to provide water utilities· with low cost 
capital,. and that the~e water sources have been used exclusively 
for utility purposes,. shows that CMWSI intended to USe these water 
sources to· provide public utility service. 

We have already determined th~t CMWSI possessed broad 
easement rights to develop water sources on land conveyed by the 
November 2'9, 195·1 deed. . CMWSI thus had the riqht to develop water 
sources similar to those it did develop on land owned by the 
Chenoweths. It appears that CMWSI may not have been. fully 
conscious ot its easement riqhts, and it is clear that it did not 
consciously assert them as such. There would have been no "well 
site rentals" it it had. We find -that although CMWSI may not have 
consciously exercised these easement rights,. it exercised them -
nonetheless.22 CMWSI's development of wells on Chenoweth land was 
an inadvertent but perfectly appropriate exercise of its eas~ent 
rights to develop water sources on Chenoweth land. 

Since the wells resulted from an exercise ot CMWSI's 
easement rights. to develop water sources,. and not trom the 
Chenoweths' development of any water rights they possessed as 

I 

individuals, the Chenoweths cou.ld not be said- to Mve dedicated the 
wells to public uti;ity service. The Chenoweths, as owners ot 
property subject to easements,. have only the property rights left 
after exercise ot those easements. Here,. that means only the right 

22 .We note that mere misapprehension as to the existence ot 
easement riqhts does not mean that those rights do not exi~t. 
(Tract oevelopment setyices. lnc. v. Keppler,. supra.) 
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to the lArl.s\ on which the wells are based. 23 Without the well~, 
the land is not particularly useful for public utility pUrposes, 
and there is little reason to pursue the issue of whether:the 
Chenoweths intended to, dedicate the land to-pUblic utility service. 

We note that although twelve wells on Chenoweth property 
have been developed for public utility use, CMWSI"s right to 
exercise its easement right:s is not limited to these particular 
locations. CMWSI developed these well sites over many years, as 
water system needs changed and expanded. A l~itation to these 
particular sites.. would eliminate much of the value of CMWSI"s broad. 
easement rights to develop replacement wells and additional wells 
as its future needs dictate_ CMWSI witness John Reader testified 
that there'were additional potential well locations on Chelloweth 
land that could be developed to replace existing wells that become 
clogged or to provide for future water system needs it there were a 
financial incentive to do so (TR 2': 13·9). We find that CMWSI must 
retain the option to, take advantage of such sites if they are 
required for public utility operations in the future. 

:s.. Bau;aert Reservoir 

Some time between 1960 and. 1964, the Chenoweths 
constructed the Baumert Reservoir Dam just upstream from CMWSI 
water sources· I, J & K.. (Exhibit 37,. Oeposition of James Halsey, 
p. 16-17~ Exhib,its 15" 22, 23, and 24~) Staff" CMPRD, and a number . . 
of Camp, Meeker residents argue that these water sources have bceen 
dedi~ated to 'public utility use •. ' CMWSI argues the contrary.' We 

will now resolve the matter. 
,.' . 

, -' 

( 

23 The distinction between dedication of wells and dedication of 
the land on which the wells are based is not a new one. In 
response to inquiries by AI:! wriqht about the prior Commission 
decision finding: dedication ,of the A and B sprinq .. wells-, CMWSI 

/ witness .... Chenoweth stated that just the water, not the associated 
real estate,. was. dedicated to- utility use'. eTR 2:' 203--204 •. ) 

"., 
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In Application 41313 the Chenoweths requested authority 
to transfer the Camp Meeker Water System to camp Meeker Water 
System, In~. Section VIII of that application reads as follow~: 

ItThe applicant,. CHENOWE'l'HS, INC., herein was initially 
formed to permit the holdinq by said company of. all 
assets pertaining to Camp, Meeker al'l,(1 the operation 
thereof. However, it has become necessary by reason of 
needed improvements in the water system, ~ in 
Partic~at, the c9ns~ructioD Qf a re~ervoit and dam, 
chlorination equipment~. and. the fulfillment of other 
requests made by your honorable commission, that the 
operation of. the water company be conducted by a separate 
and distinct corporation, the ownership of. who's stock, 
however, will be and remain in the Chenoweth family. 
That it will be in the public interest and will better 
insure the continuity and efficiency of the water 
d.istri:bution in camp, Meeker" Sonoma,. califol'nia .. 
Applicants do not believe a public hearing will be 
necessary .,It (emphasis added.) 

The Chenoweths' application was granted by 0.58847, whi~h • 
notes th;~t! 

ItApplicants state that required improvements in the water 
system have necessitated its operation as a separate and 
distinct enterprise,. the ownership o'! which is to remain 
in the Chenoweth family (Id .. , p .. 2') " 

* * * 
"Applicant's attorney, by letter dated July 22, 1959, 
alleges that a prompt transfer of the water system is 
imperative in v~w of the limite~supply QtwAter 
currently available.,. so that sufficient investments may 
:be'macle to· improve the water system. 1t (Id., p. 3', 
emphasis added .. ) . 

A.41313 and 0.58847 show that both CMWS and. the Commission felt 
that the utility"s water supply needed, to, be improved and 
understood that a reservoir would be part of' such an ilnprovement 
program •. 

0.60283, the resuit of a commission investigation into 
the operation of the Camp Meeker Water System, notes that~ 

"Exhibit number 12 shows the result of a preliminary 
survey made in August 1959, o'! a site for'a retaining dam 
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and storag~-poDd which miqht be constructed on what is 
sometimes referred to as Fern creek, south 0: the a~~rt 
SPtings ar~a. This plot shows that a dam, about 38 feet 
high, it constructed at one location could impound. a:bout 
27.S0 acre-feet ot water~ The land on which the dMl 
would be built is owned by~Chenoweths, Ine.,i however, the 
area flooded· by such a dam would flood a portion of an 
acre of adjoining property.. This. fact and the 
preliminary estimated cost of $40,000· for the ~ 
deferred further investigations of this source of 
supply.'" . (0.60283, pp.10-ll,. emphasis added.) 

Whil~ the construction of this particular size dam at this 
particular location was deferred, it is clear that CMWS had 
contemplated the construction of a dam on Chenoweth land south 
(UPhill) of the water company's Baumert Springs water sources, for 
use by the public utility water company. 

0.60283 provides other evidence relevant to the public 
utility use of the Baumert Reservoir. On page 12, the Commission 
states: • 

.. 

• 

Witnesses for respondent took the position that whatever • 
amount may be spent by Chenoweths, Inc., on behalf of 
Camp· Meeker Water Syst~, Inc., must be considered as 
money loaned, t~be repaid out of earninq~ by the 
utility, which will require an increase in the rates for 
water service •. 

As its parent company, it appears that the utility may 
have to· depend on Chenoweths', Inc., to assist it in the 
development of an adequate water supply and the 
improvement of the system. Ravine:? assumed the 
obligations of a public utility, lot is ineumbent upon 
respondent herein to· recpqnize its. responsibility and to 
take whatever steps are necessary and feasible to serve 
the public interest. 

The commission clearly assumed a financial relationship between 
CMWSI and Chenoweth' s ,. Inc., and understood that Chenoweth' s, Inc. 
might have to work with CMWSI to, develop adequate water resources. 

This financial relationship' between CMWSI and the 
Chenoweths was. again recoqnized by the Commission in 0.65-119· 
(1963), which states· that:: 
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NThe utility has devoted all revenues obtainable from the 
sale of water to meet out-Of-poc~et expenses and in 
attempts to- obtain more water. It has been aided 
substantially by the affiliated interests of its owners, 
which affiliations have provided increased water supplies 
throuqh strictly non-utility funds .. N (Id., 60 CPOC 690, 
at 6,91 (1953).) 

Thus, the fact that someone other than CMWSI may have funded a 
~articular water sourc~ would not in itself compel the conclusion 
that the source was intended for non-utility use only. 

In the current proceedinq, James R .. Halsey, former 
superintendent of the Camp' Meeker Water System, stated in 
deposition that the Baumert Dam was constructed between 1960 and 
1964; that he believes it was mandated by this Commission to 
provide water storaqe: that William Chenoweth ordered him to· 
"bleed" the dam each swnmer when the utility's water sources beqan 
to dry up; that bleedinq the system consisted of openinq a valve 
located near the base' of the dam:- that when the valve was opened 
water would flow over the surface of the 9X'ound down Baumert Gulch; 
that the water disappeared below the surface and then resurfaced 
about 200 yards down the hill just above a small concrete dam 

across the creek which was the upper pick up point for the 
California Tank;' that the water flowinq from the reservoir fed 
water company sources designated Baumert,. california, Woodland, and 
Fern springs: that the Tower, Acreage, Gilson and Hampton locations 
could also, be served by water from the Baumert Reservoir,. and that 
if he had. not been authorized to release water from the dam, 
particularly during AU9Ust and September, the utility would have 
run. out of water', since that side of the system. supplied. most of 
the water.. (Exhibit 37.) 

Mr. Halsey'S testimony that water from Baumert Reservoir 
feeds utility water sources is confirmed by a look at the 
topographic and utility water source maps admitted in this 
proeeedinq as Exhibits 15-" 22, 23 and 2'4., l'hese maps show that the 

.. 
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Baumert Reservoir is uphill from utility water sources designated 
"I ," ":r,'" and "K .. " 

Statt witness Bragen recommended that Baumert Gulch ~elow 
the reservoir be found dedicated to· CMWSI since it is the tributary 
to utility springs I, J, K and 0 and possibly other utility water 
sources. (Exhibit 20, page 38:- orR 4: 392.) This recommendation 
supports Mr. Halsey~s testimony. 

'The testimony of Gene Koch and Jane Concof~ further 
confirm Mr. Halsey~s testimony regarding the use of Baumert 
Reservoir for utility purposes... Gene Koch testifie.d that water 
flows down from the Baumert Reservoir spillway to a little conerete 
catchment basin feeding the water system at Baumert.Springs. (TR 6: 
532-534, 538-541 .. ) Jane Conco!t testitie~ that in early autumn in 
1986· she noticed that the water level in the Baumert Reservoir was 
droppinq maybe a foot or two, eaeh day and that CMWS~ employee Larry 
Elder would be driving. past her house toward the reservo·ir twice a 

• 

day. She deduced that Mr.. Elder was going to Baumert in the • 
morning and opening up the spigot that goes through the dam and 
then allowing water to run out and coming baek in the evening and 
shutting it ott .. By doing this~ he was allOwing water to go-down 

" and refresh I and J springs during a time when there was no 
rainfall. She testified that she WAS told by people who· live~ in 
the area that Mr .. Elder did this every year in oreer to keep the 
tanks and I and J springs operating. (TR:6: 592-593.) 

There is, on the other hand, some evidence suggesting an 
absence of intent to, dedicnte the Baumert Reservoir to· public 
utility use. Staff witness Martin R. Bragen testitied that Leslie 
Chenoweth told him the Baumert Reservoir had been built with 
federal grant money as a stock pond tor watering goats~ but that 
there were no longer any goats. getting water there.. (TR: 4: 353·.) 
Also, during the 1987 water shortage CMWSI. agreed to use the "'stock 
pond" ~or utility· purposes.only· aftar commission stattagreednot 

.' 
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to use that use as an indica~:ion of intent to dedicate the pond to 
utility use. (Exhibit 20, pp. 16-17.) 

We are not persuaded by this record that the Baumert 
Reservoir was developed as a stock 'pond. Even if it was use~ as a 
stock pond at some point, it is not being used to water stock now. 

Nor do we believe that the 1987 aqreement can overcome 
the weie;ht of the. evidence s:b.owing that Baumert Reservoir has lone; 
been used for public utility purpose~. 

We find that the B;~umert Reservoir has been used by CMWSI 
to provide public utility wa'l:erservice. The intention to build a 
reservoir noted in D.602S3, the app'lieation requesting authority to, 
transfer the water.system to, CMWS,I; the' Commission decision 
approvine; the application: '~le 1959 Commission decision ordering 
improvements,. repairs r · and. n1aw source development; the construction 
of the dam within four years of the Commission decision approvine; 

• 
the application stating the need fora reservoir;' the topographic 
maps showinq the relationship' between the reservoir and downstream 
water company sources; the deposition s~atements. of a man wh~ 
operated the' CMWSI system tor many years; and the testimony of Gene 
Koch and Jane Concoff reqard.inq ~e use' of water from the Bo.'W:lert 
Reservoir for public utility purposes provide overwhelming evidence 
of CMWSlrs use of the Baumert Reservoir. We tind that CMWSI's 
continued use of the reservo,ir is ,necessary for the utility to- meet 
its p~lic utility obligations. 

. The construction of Baumert Reservoir on Chenoweth land 
and its use as a public utility water source is consistent with 
CMWSI's easement rights to use Chenoweth land.s.. Civil Code § SOl, 
subdivision 10 lists the right to flood land as one of the rights 
that may attached to land as· an easement. The Court in Seeyrity 
Pacitic National Bank y. City ot San Oiego (l971) 19 O. 3d 42l" 

428, t;tates "The right to, flood. land: or to· store water thereon may 
be appurtenant to ownership of water,. considered as real property., II 
SinceCMWSI has 'all the water and water, rights once possessed by 
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the Meekers and useful for public utilitywat~r service, including 
those rights to water on Chenoweth land, and since the right to 
flood land or store water theron may ~e app~enant to ownership· of. 
water, the construction and use of the Baumert Reservoir is 
consistent with its real property easement rights. 

Water system easements can yield broad authority to use 
land not owned by the water company, an~ we do not stretch CMWSI's 
easements to· the limit when we find that they encompass ~oth the 
wells and the Baumert Reservoir on Chenoweth land.. In Security 
Pacific National Bank v. City 0: San piego, supra, the Court noted 
that:. "In theory the physical assets o·f a water system could ~e 
located wholly upon easements and rights-of-way upon land owned by 
someone other than the owner of the water system.'" (Id ... , 19 CA 3d 
at 429.) 

If we found that the Chenoweths. were using the Bau:mert 
• Reservoir for other than public utility purposes, we would conclude 

that such use constituted an interference with CMWSI's easement 
rights. One of the most class~c examples of an easement right is 
the right to the natural flow of water over the, land of another. 
If the' Baumert Reservoir were allowed to· interrupt %he flow cf. 
water to· CMWSI water sources, the water company would SUffer 
greatly... We would then order CMWSI to- take action to. ensure that 
the owners of the land' ~urdened ~y CMWSX's easex:tents did not 
interfere with the exercise of. those easements. 

"When a person interferes ,with the use of an easement he 
deprives the easement's owner of a valu~le property right and the 
owner is ent:i.tled to· compensatory damages.'" (Movlan v' Pvkes,. 
supra, 181 CA 3d at 574 ... ) While this commission· does not award 
damages, and while we feel that tbe Chenoweths have not actually 
interfered witb CMWSI's easement rights, we eaut~onthe Chenoweths 
against any tutureinterferencewith the easement rights held. by 
CMWSI. 
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4. Would use o:f Baumert Reservoir tor non-utility 
puxposes violate Water Code §.lOO or 
Articl$ 10, § 2 of ~ Calit9rni~ ConstitvtiQD? 

Gene Koch and CMPRD assert in their comments that the 
failure to use Bamuert Reservoir for public utility purposes would 
constitute unlawful NwasteN under Water Code § 100. They assert 
the retention of water that just sits there is unlawful. 

Water Code § 100 is to a large extent identical to· 
Article 10, § 2 of the California Constitution, which expresses the 
state's policy that: 

"the general welfare requires that the water r~sources of 
the state be put to· beneficial use to the fullest extent 
of whiCh they are capable~ and that the waste or 
unreasonable use ••• of water be prevented •••• The righ~ 
to' water ••• from any natural stream or water course ••• 
shall be limited to such water as shall be' reasonably 
required for the beneficial use to kle servea, and such 
right does ,not extend ••• to the waste or unreasonable 
use ••• or aiversion of water • .... N • 

Article 10, § 2 goes on to state that Nnothing herein 
• •• shall be construed as aepriving any riparian owner of the 
reasonable use of water of the stream to, which the owner's land is 
riparian under reasonable methods of aiversion and use • ••• N 

We agree that the Chenoweths have no- right to waste water 
by retaining it behind the Baumert tam for no useful purpose. 
Because we find that the Bawuert Reservoir has in fact been uS4d to 
supply CMWSJ: with water for public utility purposes - clearly a 
~beneficial useN within the meaning of the Constitution and the 
water Code - we do not find any violation by the Chenoweths of the 
state policy aqainst the waste ot water~24 

24 There is no evidence in the record that the ChenQweths are 
usin~ the Baumert Reservoir for any purpose other,than as. a public 
util~ty water supply'& If the reservoir ceased to be! used tor 
publie utility purposes, the existence of "waste""would again be an 
~~r' , 
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s. Does our finding that CMWSX possesses easement rigbts adversely 
atU:e:t;~enoweth property rights mthout due process? 

Paeific Legal Foundation contends in its comments on the 
proposed deeision that actions whieh restrict,. take or re<)'Ulate 
property rights must be preceded by adequate due process, and that 
actions that adversely affect property rights must not De taken 
lightly. 

Does our finding that CMWSI possesses easement rights 
adv~rsely'affect Chenoweth property without adequate due process? 
The answer is elearly no. 

First,. our finding repr.esents our recognition,of existing 
legal rights and not the creation of new ones. In exercising 
easement rights, the easement owner is taking nothing new from the 
property owner Durdened by the easement, since the Durdened owner 
simply had a less than complete interest in the land in the first 
place. 

To the extent that an easement to take water requires the 
development of well sites and reservoirs" and the placement of 
pipes over the land of the serviant estate,. the uses of that estate 
may De restricted. But this restriction results from the easement 
owner's exereise of rights that he possess, and not from the 
derogation of rights possessed by the Durdened landowner. 

Seeond, the Chenoweths themselves are responsiDle for the 
easements burdening their land. While the Estate of Effie M. 
Meeker and Paul R. Ed~ards first created the easements· when they 
transferred the property described in the NovemDer26-, 1951 deed.,. 
the Chenoweths re-affirmed. or re-created id.entieal easements when 
they transferred CMWS- to CMWSI by way of the August 7,. 1959 deed 
approved by the Commission in 0.58847. Since they were also 
parties to the November 26, 1951 deed in which the water rights and. 
easements benefiting the CamP Meeker Water System land were 
expressly granted,. the Chenoweths cannot argue that they purchased 
the property affected by the easements in good': faith and' for value 
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without knowing of the easements. The Chenoweths cannot now 
, complain of the burden they created. 

The Commission did not draft the deed language qiving 
'CMWSI the water rights and easements, it now denies possessinq; 
these rights were' qr~ted'in deeds the Chenowe'ths were a party to. 
Our recognition of these riqht~ and their relationship to the 
Chenoweth land is si~ply not an action adversely affectinq property 
riqhts.: FU,~ermore, since our recognition of these rights is the 
result of a proC?eedinq initiated in 1983 Which involved two· 
complete sets of hearings on the s~:iect of CMWSI and Chenoweth 
property riqhts, we believe adequate due process has- been proviclecl. 

It might be wise to unclerscore just what property is at 
issue here.. There is, evidence that since 1951 12 wells- have been 
developed on Chenoweth land.. In the past, ten toots~re well 
$ites surrounding these wells have been leased to the utility by 
the Chenoweths.. Thus,. the 12 well sites cover a total of' rouqhly 
1200 square feet of land.. An acre of land equals 43,560 square 
feet,.' Dividing 11'-200 by 43,560, we find that the well sites cover 
about 2.8%, or 1/36th ,of an acre of land. The ertent of the land 
inundated l:>y the Baumert ,Reservoir is unclear on this record.. The 
reservoir contains an estimated 2' to 3.5 acre feet of water .. 
(Exhil:>it 20, p .. 19, fn .. 19.) Assuming that the reservoir is at 
least one foot deep, the reservoir covers at'most 3.$ acres. 
Rounding down the 1/36 of an acre covered by the well sites,. we 
find that the land directly burdened by' CMWSI's exercise of its 
easement rights totals-roughly 3.5 acres .. Since acc~rdinq to· the 
Novel'Dber 2'9, 19'51 deed the Chenoweths own approximately SOO acres 
of'land, we find" that CM"ilSI water sources occupy:, 3.,s,/800ths, or 
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roughly .4% of the total •. 2:5 The amount of Chenoweth land directly 
used ~y CMWSI for public l:tility purposes pursuan.t to its easement 
rights is simply not verj.~eat. 

"nIX. lu.tuX'e Water Resources 

The record shows that the utility"s wells, t09'ether • .. ,ith 
surface sources, still do not supply' adequate quantities of water 
to the system. Staff concedes that CMWSI cannot develop. an 
adequate and dependable water supply using wells ~nd springs alone. 
The amount of water ava~lable,. even if all the additional water 
resources in the vicinity of Camp· Meeker were tapped~ would not De 

sufficient to supply the l'resent customers. (Exhibit 20,. p. 21.) 
But there are still areas where new wells might be developed. 

Sono~ County's consulting engineer, Phillip H4rris o~ 
Harris Consultants,. Inc., found three area~ where wells might 
produce additional water. Harris estimated that 6· to· 10 wells 

• 

might produce a total of 10 to,. 15· additional gallons per minute,. • 
ineluding all likely areas for drilling. Harris ~eliev~s,. however, 
that even if this much additional water were available in the dry 

season, and even if the distribu~ion system were repaired so that 
water losses· were minimized, there would still ):)e clry year 
shortages and outages-unless another. source of supply is. found., In 
the' short te:rm.~ these additional wells would be .. the only way to 

25 CMWSI witness William Chenoweth testified that the Chenowetbs 
owned "in excess of 500 acres." (TR 2: 187.) His brother, Leslie 
Chenoweth, testified that the 800 acres referred to in the deed. was 
incorrect,. that he l:lelieved the Meekers had sold some ~roperty j.ust 
prior to the 195·1 transaction. ('rR 2: 221.) Frances Gallegos 
testified that in 198"3 the Chenoweths received permission from the 
County Board of Supervisors to- sUbdivide 550 acres of the 
watershed.. (tt 1: 77.) If the Chenoweths owned only 5·S0 instead 
of 800 aeres,. the land ~urdened ):)y CMWSI's exercise of its easement 

.ri9hts would still only cover .6% of the total • 

• 

.. . ~ 
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quic~ly increase the water supply other than by trucking it in. 
Two of the three areas estimated to be good sources for additional 
wells are on property clailnec1 by the Chenoweth$. (Exhibit 20, 

PP'. 21-22.) 

Staff believes that the Chenoweths' ownership of.two of 
the three areas of potential well c1evelopment is a siqnifieant 
impediment to a. quic~ increase in the water supply' CExh~i t 20, 
p. 22). We disagree.. We believe CMWSI's easement rights are 
sufficient to ensure its ability to develop wells in these 
areas.26 

Even the c1evelopmen~ of new wells may not be sufficient 
to bring adequate water supplies on, line fol:' CMWSI. staff believes 
that stored surface water may offer a solution. Staff cites a 1959 

study that estimates that about 22' acre-feet of water would be 
required toma~e up the annual shortfall in well and spring 
production- That quantity of water could supply the avera~e nee~s 
of the'system for 1-1/2 months without additional water sources • 

26 William, Ann, and Jewel Chenoweth own CMWSI. William, Ann, 
Jewel, and Joan Chenoweth, and Pat Chenoweth Aho, own the Chenoweth 
land.s. (EXhibit 20, pp. 10, 13-14; 'I'R 2: 181; 'I'R 4: 352.) Lester 
Chenoweth, a former owner of both CMWSI and the Chenoweth land.s, 
c1iec1 in 1987 • .' 

We cannot ignore the fact that the partial overlap in the 
ownership of CMWSI and. the Chenoweth lands ereates the potential 
for a eonflict of economic interest. We know that lease payments 
for well sites on Chenoweth lana might be more 4ttractive than the 
potential return from the inclusion of well site and reservoir 
improvement costs in CMWSI's- rate base.. And we recoc;nize that the 
Chenoweths' desire to develop the non-utility land could lead CMWSI 
to assert its easement rights less rigorously than it might if 
there were no ownership· overlap.. While we will at present assume 
that CMWS·I' s interpretation of its easement riqhts results from a 
qood faith misunderstanding and not from any conflict ot interest, 
we caution CMWSI not to underestimate our ability to regulate all 
those who actually control the utility. (See,. e •. g .. , westgate­
CalitorniLCorpora;tion (l971) 0.78399, 72 CPUC' 26:. lSey 5.Y.stem 
TrAnsi.t Linss (1953) ~2 CPUC 58·9 .. ) 

- 72 -



A.83-11-S4 ALJ/RTB/tcq./fnh *'It 

It coul~ also supplement well and spring production during dry 
periods for three months or more.. (Exhibit 20, p. 23., 

Harris estimates that the' hauling of water during an 
extraordinary dry period might :be a feasible alternative to, a 
reservoir, provided:. (1) that the system's mains and servoices and 
all customer pipelines were replace<1 to· minimize 1eaJ0ge; (2) that 
new,. larger storage tanks. are installed; and (3') that new, larger 
mains are employed to transfer water from taM to tank.. Water 
hauling would not be a feasible alternative without a complete 
overhaul of the distribution and storage system. 

We believe,that the development of a reservoir larqer 
than the present Baum6rt Reservoir may be necessary at some point 
to ensure the utility with an adequate water supply. Obviously, 
there is no room on CMWS,I's roughly 14 acres for a very larqe 
reservoir, so such a reservoir would have to be constructed on 
other lands. OHS, believes that 'one or more small reservoirs may 
have to- be developed on watershed lands to resolve the water source 
shortage. (TR 5: 468:-469 .. ) Former CMWSI superintendent Halsey 
stated in his deposition that there, are good reservooir sites on 
Chenoweth land.. When asked what he would do· if he were in charge 
of the water system, Halsey replied that he would put another dam 
below the present one, and perhaps also- dam a valley in an area, 
known as Five Sprinqs. (Exhibit 37, p. 35.) CMPRD witness Ellis 
also. testified that there were a number of potential reservoir 
sites in the Cu.p Meeker area. ('l'R 7: 605-622'; Exhibit 38., 

The development of a new reservoir on Chenoweth land 
would be consistent with CMWSI's easement rights since it is 
something the Meekers could have done when they owned both parcels 
of land, and since the floodinq of land is one water related right 
that may conveyed as an easement (Civil Code § 801, Subdivision 
10.) The floodinq of Chenoweth land by a reservoir'constru~ted on 
CMWSi land would also be consistent with the utility'S, easement, 
riqhts., (Sec;urity Pacific' National Bank v, City of San pieS9" (197) 
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19 CA 3d 421, 428.) Since no such reservoir is currently in· the 
works, we need say nothing further on this· s~ject at this'time. 

IX. Ri¢AAking Implications 

Due to Recommendation "I" the Commission in 0.84-09-093-
did not adopt as· part of CMWSI's operatinq expenses any amount for 
''Well Site Rental .. " (1£ .. , p. 7.) 

Since an easement holder need not compensate the owner of 
the property buraenea by the easement tor his or her exercise of 
easement rights,CMWSI need not. compensate the Chenoweths for 
future well site use. This is not a "taking" of the Chenoweths~ 
property, but merely an. acceptance of the fact that an easement 
owner has property rights too. Any recompense for the creation of 
the easements should have been taken into-account when the 
easements were created~ If we ordered CMWSI to pay the Chenoweths 
for the reasonable exercise of its, easement rights r we would in 
fact be d.eprivinq CMWSI of its own non-possessory property ri9'hts. 
This miqht well constitute an unlawful "taking" of private 
property. This we decline to .. do. 

Although we find that the Chenoweths are entitled to no 
compensation for'the burden imposed by CMWSI's exercise of its 
easement r.ights, we note that CMWSI itself r or the Chenoweths as 
the paren't: of CMWSI,27 might be entitled. to· compensation for any 

, , . 
well or reservoir construction and maintenance costs not tunded by 
the SOWBA. loan. or fed.eral qrant money.. We lack ev~.dence in this 
record from which we could determine the cost of any compe~le 
well or reservoir construction and or maintenance, costs. We would, 

27 In 0.60283 the Commission noted Chenoweths Inc.'s contention 
that any mone~ spent by Chenoweths, Ine. on behalf of CMWSI must be 
eonsidered. a loan to be repaid by the utility .. We have no 
objection to this, providing we are convinced the expend.itures were 
both legitimate and prudent •. 
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however, consider providing some form of rate relief if CMWSI could 
quantity its own expenditures after exclusion of any improvements 
funded :by the SOWBA. This approach is consistent with staff's 
recommendation that! 

" ••. the Commission tind that a reasonable cost 
for the construction and improvements of 
Baumert reservoir, and the costs ot spring 0:: 
well improvements not already included in 
CMWSI's rate :base, .' •• , may be included in rate 
:base subject to Commission approval." 
(Exhibit 20, p •. 38-39 .. ) 

Staff does not quantify its recommendation. We do not know what 
the costs of construction and improvement of Baumert reservoir 
were, or what the costs of, spring' or well improvexnents were" or 
when they were incurred.. We do, know that at least eiqht of the 
twelve wells developed by CMWSI on Chenoweth lands were, financed by 
SOWBA funds, ~nd that the Commission decision approving CMWS!"s 

application for the SOWBA loan ordered that any improvements 
financed with SOWBA funds be permanently excluded from rate :base • 
(O.9359~, 6 CPUC 20. 768 (1981) .. ) 

Before including in rate :base the original cost of any 
well site or reservoir improvements not made with S'OW'Bk funds, 
however, we must know the precise extent of those improvements. 

We will authorize CMWSI to seek rate base treatment of 
these improvements in either an application or in its next g'eneral 
rate case. ,CMWS,I :bears the :burden ofprovinq :bo~ the extent and 
the cost of such improvements. We will allow staff and interes~d 
parties to participate in any proceeding in which such rate base 
additions are requested. 

Although we have discussed the future water sources 
avail~le to CM",\TSX, we have not discussed the cost of such 
improvements, since that was not the focus· of this proceedinq. 
Where could the funds come from? 

We encourage CMWSI to· discuss the possibility of 
ac1ditional SOWBA loans in connection with· any·significant water 
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system improvements. We realize that additional SOWBA loans will 
resul t in additional surcharges. In the past" the Commission l"..as 
found that Camp Meeker residents are willing to pay more tor water 
utility service it there is some indication the service quality 
will improve. (0.6,0283" p. 9 .. ) The testimony of Sonoma County 
Supervisor Ernie' Carpenter confirms, that this is, still the case 
today. ('I'R 1: 54-55.) 

Staff mentions another potential source of public 
funding, i .. e., Sonoma County's purchase of the system. Such a 
purchase would eliminate our jurisdiction over CMWSI. Stat.f 
asserts: 

"Although Sonoma County MS been considering 
purchase of CMWSI, improvements to the system 
are not expected to occur in the near future 
unless property matters are settled. Sonoma 
County cannot take over the system and make 
improvements until title is clear, and the 
Chenoweths do not want improvements made on 
what they claim as their land under present 
conditions. Afina.l resolution is needed to, 
allow the water system to be improved_w 

(Exhibit 20, p. 29.) 

These conclusions overstate'the County's problems. and 
understate its powers in two critical respects. First, Sonoma 
County has the power of eminent domain; and it,may at any time 
condemn CMWSI, and any Chenoweth properties it believes it 
requires, for a publicly owned and operated water district. The 
county's condemnation rights remain the same regardless of who owns 
the land. Second, the County is free to take over and improve this· 
system irrespective of the Commission's consideration of ra.temaking 
or property ownership issu,es in this proceeding. Such a ta~over 
would make availal::>le to the system. addi tio~l funds,. through the 
sale of bonds and through the assessment of new property taxes anel 
connection fees, for the major improvements needeel by the system. 

In any eventr,Sonoma County is not a' party to,this 
proceeding, and we have no- concrete evidence in this record. 
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concerning the County's take over intentions. Until the county 
takes positive action to ind.icate what its intentions are, the 
Commission must act as if the system will continue under private 
ownership and under its requlation. 

x. pt:Qtec;,.tiOD of surrounding rAnds 

The Commission indicated in 0 .. ,85-02-045, ,its ord.er 
qranting limited. rehearing'" that its main, goal on rehearing was to 
approve a mechanism or plan ,to· protect the water resources on the 
ad.joining property for the continuing or eventual use of the water 
company. 

We believe that the CMWSI easement rights described. in 
this d.ecision already provide CMWSI with ~e power to protect water 
sources on the surround.ing land.~ Civil Code § 809 gives the owner. 
of property benefited by an easement the authority to maintain an 
action tor the enforcement ot the easement rights.. 

There are several other factors that further militate 
against development of the surrounding lands to the detriment of 
the water resources thereon.' First~ the commission imposed· a 
moratorium on new service connections in 0.60283,. dated. June 20, 

1960,. in C.6390. That restriction is still in etfect. In this 
proceeding, CMWSI sought the removal of that restriction. ~he 

Commission denied the request in 0 .. 8:4-09-09:3 .. 

Second,. inadequate water supplies afflict CMWSI, 
particularly in dry periods. In 1986 and 1987, substantial water 

. hauling was need.ed to· continue service to existing customers. 
Water hauling has been accompanied by rate surcharges. to de tray the 
cost o't water hauling. (See 0 ... 87-0,6-059, 0 .. 87-07-094,. and 
O.87-l0-087 in A.87-04-06·2 .. ) These conditions tend to discourage 
development of the surrounding lands. 

Third,. the County of'Sonoma requlatesdevelopment of the 
surroUnding lands through its building permit.process. We assume 
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that, an applicant for a building. permit must be able to demonstrate 
to the County that it has a water supply'.. without a connection to 
CMW~I, a water supply will be difficult to demonstrate in this 
water poor area. 

Fourth, DHS· acts as a watchdog' for the watershed. lands .. 
It has arrangements with the Sonoma county Planninq Commission to 
be advised of any application that miqht affect the quality land 
quantity otwater supplies in the Camp· Meeker area~ It interjects 
itself and advocates its public health concerns in different types 
of matters affecting water supplies and water quality.. It 
participates l:n ColtUUission hearinqs, Coastal Commission matters, 
eo~ty planning matters, and proposed subdivisions. Propose.d 
sul:ldivisions i!'1 watershed ,areas are of particular concern to DHS. 
The SOnoma c6unty Pl1anning Commission submits to DRS for its review 
and comment any proposed action requiring Planning Commission 
approval.. (Tr.. 6: 580 .. ) 

The coneern o,t sta:l!t, OHS, and others tor the protection 
of the watershed is genuine~ however, and the~e is evidence that 
suggests that the Chenoweths. seriously., contemplate development of 
the watershed lands·., 28 We will order CMWSI to- exercise its 
easement rights to,develop potential water sources on Chenoweth 
land and to prevent the Chenowetbs from taking anY action that 

could impair CMWSI's ability to, meet its.puDlicutility 
obl:igation$. 

28 In A.83-11-54, CMWSI earnestly sought release from the new 
connection moratorium imposed by D.6028:3 and subsequent Commission 
decisions, arquinq that the water supply addition$ developed with 
SOWBA tunds :uad.e it possi~le for the utility to, serve new 
customers. See also, TR 1:. 49-51,. 53-54, ('restilnony of Sonoma 
County Supervisor Ernie Carpenter); TR 1: 77 (Test~ony of Frances 
Gallegos) ; TR 1: 88-92 (Testimony of Oina Anqress) r TR 1:' 93-:1.00 
(Testimony of Joan Getchell)" TR 2': 187-189 (Testimony of Wil"!iam 
Chenoweth), and Exhibit 20, p. 39:) • 
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Because it is conceivable,. although unlikely, that a 
future purchaser of all or a portion of Chenoweth land might claim 
to have ac~~ired that land without notice ot the easements 
burdening the land, CMWSI and the Commission should take steps to· 
avoid this occurence. The Water Utilities Branch of the 
Commission's Advisory and Compliance' Division, with the assistance 
of the Legal Division, should be ordered to send copies of this 
decision to all title insurance companies in the vicinity ot camp 
Meeker and Santa Rosa,' and to take all other steps necessary to 
insure that any purchaser of Chenoweth land burdened by CMWSI 
easements has actual notice of the easement rights burdening their 
land and is unable to assert status as a bona 'fide purchaser of the 
land without notice of the easements. 

In addition, CMWSI should be' required to record. a notice 
of intent to preserve its easements, pursuant to civil Code § 

887.060. 'rhis' notice will preclude' efforts to· claim CMWSI has 
abandoned its easement rights. This notice should be renewed 
periodically in accordance with Section 8'87.060.. We will order 
CMWSl to, record such notice after consultation with the Water 
Utilities Branch of the Commission's Advisory and Compliance 
Division and the comm.i.ssion's Leqal Division re9arding the proper 
lanquage of the notice. 

On April 11,. 1989, the Chenoweths filed an Application to 
Appropriate Water by Permit (No. 29463) with the Division o,t Water 
Ri9hts of the State Water Resources Control Board (SWRCB-), seeking 
a determination of their right to appropriate and. store water in 
the Baumert Reservoir. It those rights are denied, then the 
BaWllert Reservo,ir will not :be ava.i.lable to support additional 
,development. It those ri9'htswere granted, however, contrary to 
our own ass~ssment of the CMWSI and Chenoweth property rights, then 
CMWSI'$ water supply would be in serious trouble until the conflict 
with our sister agency' was resolved... For this reason" we will . 
. order our staff. to- oppose the Chenowe'thl's requ.est,inA .. 29463 • 
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We believe that the easement ri~hts possessed by CMWSI, 
the restriotion on new service oonneotions imposed by 0.60283, 

modified by D.62831 (to permit CMWSI to serve five new customers), 
and reiterated in 0.65119, 0.92451, ~'.84-09-093-, and 0.8-5-02-045; 

and the current level o~ regulation by the Commission, by DRS" by 
SWRCS, ~,nd by the County are· SUfficient to' protect the watershed 
from degradation by development. As we learn of specific threats 
to CMWSI's water resources, we will take appropriate action. 
Findings of bc:t 

1.. In 1932 the Commission and its staff distinguished tor 
ratemaking purposes between public utility properties of. CMWS, and 
the private realty holdings of its owners. The commission staff 
designated 21 parcels and lots, totaling 15·.75· acres,. as the real 
properties of CMWS for ratemaking purposes. These parcels and lots 
contained springs,. diversions, or tanks used to provide utility 
service or were held for future use~ 

z. In 1935· the 'tax Collector listed the same 21 parcels al'ld 
lots as the properties of CMWS for ad valorem tax purposes. 

3. In 1941 the appraiser for the Estate of Effie M. Meeker, 
one of the owners of CMWS,. distinguished' between property of CMWS 
and other real property in valuing the estate's assets.. The list 
of properties associated by the appraiser with CMWS is virtually 
identical to the T~ Collector's list~ 

4.. Before 195-1 the Commission, its staff, the Meekers, the 
estate appraiser, and the property tax collector recognized that 
the real properties. of the Meeker family were segregated, tor tax 
and ratemaking purposes, between the, property of CMWS and the 
private realty holdings of the owners of. CMWS,. 

5·. , In the years before 195-1 f the surrounding lands were 
improved by diversion facilities at the irS" spring's.. Tbese springs 
were ,subsequently redeveloped by CMWSI and ~ound by the commission 
to be dedicatec:l to public utility water service in 0 .. 92'4501, 
4 CPUC 2d·· 645- (1980) .. 
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6. The surroundinqlands were never in rate ~ase in the 
years :before 195·1~ 

7. In 1951 the administratrices of the Effie M .. Meeker 
estate agreed to sell and tbe Cbenoweths agreed to ~uy: (a) a~l 

the real prop~rty of the estate (a~out 800 acres); and, (~) ,on-~S 

and all other real and personal property appurtenant 'to and· used 
for CMWS. The agreement contains 'a nondecication statement as ,to 
all ,camp Meeker area property, except the 14 acres, more or less, 
of CMWS:. 

8. Exhi:bi t 2'7 is a duplicate original carbo'l copy of the 
1951 sales agreement between the Chenoweths and the 
administratrices regarding the sale of the CMWS real properties and 
other real properties of the Effie M. Meeker estate. 

~. The intent of the parties to the 1951 sales aqreement was 
to- transfer the CMWS properties and associated riqhts" easements 
and pri vileqes with. co:mmise.ion approval in one transaction and to· 
transfer the surrounding lanas·inanother. 

" .. 

• 

10. A.32820 states: "it is the ~elie:e of -:he petitioninq • 
sellers berein that the ~nterest of said Wa~er System will ~e best 
served ~y the transfer thereof to the petitioning ~uyers herein who 
are also acquiring all of the remaining real property owned by said 
Estate of Effie M ... Meeker, deceased, and the said Paul R.Edwards 
in common." (Exhibit 25, Appendix. item A-8.) If the sellers had 
intended to· eliminate any association ~etw~en the utility and non­
utility properties, there would have ~een n~ benefit to the water 
company from tbe buyers" j oint ownerShip: of these properties. 

11. In 195,1 the commission approved the sale of the CMWS 
properties to the Chenoweths. In its decision the' commission 
stated that the purchase price of $24,880:.28 was allocated between . , 

the water system lands ($8:,500) and the "nonoperative lands'" (about 
$16,3-00). 

12. 'rheproposed deed attached to,A.32S~O is. identical to,the 
deed dated November 26, 1951, by which the CMWS properties were 
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conveyed to the Chenoweths. The' properties transferred ~y ·this 
deed are the same properties identitiedby the estate's appraiser 
as CMWS properties. 

13. By a separate deed dated November 29, 1951, the 
surroundin9' land -was conveyed to' the Chenoweths.. General 
references to- CMWS real properties are included in an omnibus 
clause at the end of this deed as a precautionary measure to ensure 
that any CMWS·lands that were not· specifieally described in the 

November 26, 195,1 deed would be conveyed by the November 29', 1951 

deed~ NO such overlooked properties. have been· identified on this 
record .. 

14. In 1959, the Cb.enoweths obtained commission authority to' 
transfer the C~p Meeker Water System to· the Camp· Meeker Water' 
System, Incorporated, havin9' stated in the application for 
authority that "it has become necessary by reason· of needed 
il1Iprovements in the water system" and in particular,. the 
construction of a reservoir' and dam .... that the operation of the 

. water company be conducted by a separate and distinct corporation." 
(Exhibit 25·, Appendix A-l5-, pp-. 3-4; Appendix A-l6-.. ) 

1S.~ The August 7, 1959 deed transferrinq the water system 
from the Chenoweths and Chenoweths,. Inc .. to· CMWSI is identical to 
the November 26, 1951 deed transferring the ca:mp, Meeker Water 
System to the Chenoweths, except for 9'rantors and qrantees. 
(Exhibit 25-, Appendix A-10 and Appendix A-17 .. ) 

16.. A Ma,rch 3, 1982 deed recorded by the Chenoweths purports 
to- "correct, confirm and clarify" the land described in the 
August 7, 195·9 deed which transferred the water sY,stam to CMWSI. 
(Exhibit 25·, Appendix. A-2·1 •. ) This deed omits any reference to 
water 'rights, easements, and privileges appurtenant to the camp 
Meeker Water System and useful tor its operation as a p~lic 
utility. This deed could ~e viewed either as a simple correction 
of an earlier deed's description ot land boundaries or as a 
substantive revision of the property transterred by that earlier 
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deed which purports to rescind the transter ot.property rights 
. ~ssoeiated with and useful. for utility operations. No authority 
for a transfer of sueh useful property rights was o~tained from the 
Commission. 

17.. CMWSI is owned·by william, Ann and Jewel Chenoweth: the 
Chenoweth land is owned. by William, Ann, Jewel, and· Joan Chenoweth, 
and Pat Chenoweth Aho. 

18. The Meeker family operators of CMWS enjoyed broad rights 
to· explo=e for and take water from the non-utility portion of their 
property. Theseinelud.ed.the right 1) to· 'Cake all water flowing 
over or located under the land~ 2) to enter upon the land to 
explore for, develop, andmainta.in water sources thereon; 3) to 
construet dams and reservoirs on the land tor water storage and 
supply purpose.s; 4) to enter ~pon the land' to maintain such dams 

and reservoirs; 5) to insist that no· one intertered with any ot 
these rights; 6) to, eonstruct and maintain pipelines and rights of 
way necessary tor the takinqof water tromthe land~ 7) to drill 
wells and develop springs necessary to supply water trom the land; 
8) to expand their use of the land as necessary to ,replace 
deteriorating or obsoleseent water sources and to· develop new 
sources of water to meet the growing needs of an increased customer 
base; 9) and to· do· anythinq else necessary to, utilize the non­
utility portion of their land for publie utility water service . ' 

purposes. 
19. CMWSI" has chronic water supply shorta9'es, and has been 

"-, 

ordered by numerous Commission decisi~ns to increase its water 
supply .. See,. e_g .. , 0 •. 24567, 37' ,CRC'284 (1932); 0 .. 44303-, 49 CPOC 729 
(195·0):: D •. 602'83, 5·7 CP'O'C 710 ('1960),; and 0.92451,. 4 CPTJC 645 
(198:0) .) 

2'0.. A Commission decision issued ,on June 13, 1950" just three 
months prior the date the Estate ot' Etfie M. Meeker and Paul R. 
Edwarcis reached.an a(Jreement to transfer the water system to· the 
Chenoweths, notes that "the company; (CMWSJ has the obligation of 
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developing additional water supply to provide adequate water 
service to the present customers and the antieipated further groWth 
ot the system." (0 .. 44303, 49 CPO'C 72.9,. 732- (1950).) 

2l. A 1959 Commission investigation notes that CMWSI may have 
to rely on its parent,. Cllenoweths, Inc., tor assistance in 
developing necessary water supplies. (0 .. 6028·3.) 

22-. CMWS·I has been "aided substantially by the affiliated 
interests of its owners, which affiliations have provided increased 
water supplies through strictly nonutility tunds." (0.65119,. (1963) 
60 CPO'C 690, 691-) 

23. In 1959 and/or 1960, CMWSI drilled tour producing wells 
on Chenoweth land with Chenoweth permission. ~hese wells have been 
used exclusively for public utility water system purposes. 

24. In 1981, CMWSI sought and obtained Commission authority 
to obtain a sate Orinkinq water Bond Act loan for a proqram 
designed to inerease its water ,supply and its water storage 
capacity. ~he program was intended to 'locus first on drilling 
wells to increase system supply, and then to make other 
improvements it adequate new water 'supplies were dev.eloped. 
(0.93594.) 

25,. Between 1981 and 1983, CMWSI drilled at least eight wells 
with SOWBA tunds on, Chenoweth land with Chenoweth permission after 
it unsuccessfully tried to develop new wells on CMWSI land. ~hese 

wells have been exclusively used' for public utility water system 
purposes. 

26. The wells on Chenoweth land provide about ha~f the 
~tility's total water supply. 

27. CMWSI's, continued use of the wells onChenowe~ land is 
necessary for the water system to· meet its public utilit~ 
obligations,.. since these wells· produce about half of CMWSI's- total 
water supply .. 
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28. In 1987, OHS and CMWSX aqreed that remaining SOWBA funds 
should be used to develop additional horizontal wells' _ on. Chenoweth 
or CMWSI land. 

29. CMWSI may need to develop additional wells or spring 
sources on Chenoweth land in order to replace existing wells if 
they deteriorate or to meet the needs of present and future 
customers .. 

30.. CMWSI witness John B·.. Reader testifiecl that othe'r well 
sites are available on Chenoweth land if the existing utility wells 
become clogged or if future utility needs so require. 

31. A 1959 investigation into· the operation of the Camp­
Meeker Water System refers to· a preliminary survey made :by the 
water company for a retaining dam and storage pond to, :be 
constructed on Chenoweth land south (uphill) of Baumert Springs. 
The pond was desiqned to- contain 27.50 acre feet of water.. Because 
the estimated cost of the dam was high, and because the reservoi:,,: 
would have flooded part of an acre of non-Chenoweth land~.future 
investigation of this particular proj ect was deferred .• 
(0 .. 6026-3 (19&0) 5·7 CP'O'C' 710 .. ) 

, ' 

32. A dam was constructed south of Baumert Springs sometime 
between 1960 and 1964.. The dam is in roughly the same location as· 
the dam mentioned in the 19'59 commission investigation, but is 
considerably smaller. The reservoir contained ~y the dam holds 
between 2 and 3.5 acre feet of water .. 

33.. Staff witness Bragen. testified that Leslie Chenoweth 
informed him that the Baumert Reservoir was constructed with . 
federal grant money as a stock pond· for watering goats" but that 
there were no longer any goats getting ~ater there .. 

34. No· witness in this proceeding reports seeing goats near 
the Baumert Reservoir. 

35·. The Baumert Reservoir is filled :by water flowing over 
Chenoweth land which'would otherwise flow downhill to .. water sources 
on CMWSI land. 
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36. James R. Halsey, tormer superintendent ot the camp Meeker 
Water System, stated in deposition that the Baumert Oam was 
constructed between 1960 and 1964; that he believes it was mandated 
by this Commission to provide water storage; that William Chenoweth 
ordered him. to "bleed" the dam each summer when the utility'S water 
sources. began to, dry up,; that bleeding the system. consisted ot 
opening a valve, located near the base of the dam,; that when the 
valve was opened water would flow over the surface of the ground 
down Baumert Gulch; that the water disappeared below the surface 
and the resurfaced about 200 yards. down the hill just above a small 
concrete dam across the creek which was the upper pick up point for 
the California Tank; that the water flowing from the reservoir fed 
water company sources designated Baumert r . california~ Woodland, and 
Fern Springs,; that the Tower, Acreage,. Gilson and Hampton loCations 
could also be served by water from the Baumert Reservoir, and that 
if he had not been authorized to release water from the dam, 
particularly during August and ~ptember, the utility would have 
run out of water, since', that side of the system supplied most of 
the water. (Exhibit 37.) 

37. Mr. Halsey~s testimony that water from. Baumert Reservoir 
feeds utility water sources is confirmed by a look at the utility 
water source and topographic maps. admitted in this proceeding as 
Exhibits 15-, 22', 23 and 24., These maps show that the Baumert 
Reservoir is uphill from. utility water sources designated "I," "J," 
and'''K.'' 

38. Mr. Halsey's'testim.ony is further confirmed by the 
testimony of' Ms. Concoft and Mr. Koch that the Baumert Reservoir. . , 

was us'ed to· supply water to CMWSI. 

39. CMWSI insisted during the 1987 water shortage that it 
would use the "stoc~ pond" for utility purposes only if Commission 
staff aqree~ not to use, that use as an indication of intent to· 
dedicate th~ pond to utility use .. 
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40. The Baumert Reservoir has been used by CMWSI for public 
utility water service. 

41. CMWSI' continued use of the Baumert Reservoir for public 
utility purposes is necessary to enable the water system to meet 
its pu!:>lic utility o:bliqations. 

42. , Use of the Baumert Reservoir for other than public 
utility purposes would hamper CMWSI's ability to'meet its public 
utility obligations. 

43. CMWSI may need: to, develop additional reservoirs on 
Chenoweth land in order to' meet its pUblic utility obliqations. 

44. Former CMWSI Superintendent &llsey stated' in his 
deposition that there are other promising reservoir sites on 
Chenoweth land; specifically,. south of ,the current Baumert Dam, and 
in a valley at "Five Springs." ' 

45. The current CMWSI well sites and the Baumert Reservoir 
occupy a total area of approximately 3 .. 5 "acres on Chenoweth lands. 
Chenoweths, own between SSO and 800 acres of land.. Assuming 
Chenoweths own 550 acres, CMWSX water sources cover •. 6% of the 
total.. If ·8,00, acres are owned', the water sources occupy .4% of the 
total. 

46. The current level of regulation :by the commission" by 
DHS, by SWRCB, and by the County is sufficient to protect the 
watershed from degradation :by development_ 

47. It is premature to· determine the costs associated with 
the construction and maintenance of the Acreage and Dutch Bill 
cree~ well sites and the Baumert Reservoir. It is also premature 
to determine how those improvements were funded, and whether any of 
these improvements are already included, in CMWSIisrate base. 

48.. The AIJ received tbe appendix to Exhibit· 25- into, the 
record, althouqh the exhibit itself was exclud.ed.,. 
Conclusions'of LAW 

1. The append.ix to Exhibit 2$ is evid.ence of record. in this 
proceeding, although the exhibit itself was excluded~ 

'.' 
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2. An easement is a property interest in the lan4 of another 
which entitles the owner of the' easement to use the other's land or 
prevent th~ other from usinq that land. 

3. One cannot possess an easement over one's own land: Civil 
Code § 805· states that an easement cannot be held by the owner of 
the land burdened by the easement. 

4. An easement is an interest in the lan4 of another, but 
not an estate in land~ It is a riqht to use land~ but not to claim 
the land as one's own~ 

5. Easements are a type of "real property." (Civil Code 
§ 658 (3).) 

6. The type of burden that may be attached to other land as 
an appurtenance and characterized as an easement include 1) The 
riqht-of-way~ 2) The right of taking water trom land: 3) the right 
of'transactinq business upon lan4; 4) 'the riqht of r~eeiviD9 water 
from lan~; 5) The ri9ht of f~odiD9 land; 6) 'the right of hAting. 
water flow withQYt diminution ~ disturbanc~' of any kind. (Civil 
Code § 801 .. ) 

7. Thin(Js are "appurtenant" to land when theY.are used with 
the land for its benefit, as in the case of a way or watercourse 
from or across the land of another. (Civil Code § 662 .. ) 

8. Easements may be either "appurtenant" or "in qross .. " 
Appurtenant easements are "attached to· land" and are transferred 
along with the property they benefit,. wh~ther or not ,they are 
mentioned in the deed itself. (Civil Code §§ 6-62', 801, l08~, and 
1104.) Easements "in qross" are personal riqhts. which attach only 
to their owner. If it is unclear whether an easement is in ~ross 
or appurtenant, it will be assumed t~ be appurtenant. 

9. When the word "appurtenant" is used to-modify the word 
" easement ,. " it does not mean that the easement is physically 
attached to or located on the easement owner"s land r :but rat':her 
that it is legally attached to· that land .. ,. All appurtenAnt 

., '.". " 
easements burden one parcel of land, tor" the benefit ',Of . another 
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parcel ,of land. The property benetitedby the ease~nt is called 
the "aominant tenement;"" the property ):,urdened. by the ea;sement is 
called. the "servient tenement .. " (Civil Code §§ 66Z,. 801, 803 and 
805. ) 

10. The right to an easement burdeninq a ~roperty is 
independent ot the dedicated or non-dedicated status ot that 
property. 

11 .. An easement does notrestri.ct land'use complet~ly, but 
merely prevents the owner ot the land. burdened' by the easement from 
acting in a manner inconsistent with the easement. 

l~.. Misapprehension as to the existence of easement riqhts 
does not mean those riqhts do not exist. 

13,. In exercising- easement rig'hts, the easement owner is 
takinq nothing' new from the owner whose property is burd.ened by the 
easement, since that owner simply had a less than complete" interest 
in the land. in the first place. 

14. When the Me~kers owned both the portion ot their, property 
conveyed by the November 26, 1951 deed and the portion conveyed by 

the Nov~mber 29, 1951 deed. they had the riqht to-use one portion 
for the benefit of the other. Although they did. not need and cou:.d. 
not legally have possessed an easement, to· use the non-utility 
portion for the benefit of the C~p Meeker Water System portion, 
they did possess "quasi-easementN' rights to do· so ... Thes~ riqhts 
included the right 1) to take all. water flowing over or located 
undt:;r. the land; 2) to enter. upon the watershed land t~ explore for, 
develop, and maintain water sources thereon;" 3)' to construct d.ams 
and reservoirs.. on the land for water storaqe and. supply purposes; 
4) to enter upon the land to maintain such dams and. reservoirs: 
5-) to construct. and maintain pipelines and riqhts of way necessary 
for the takinq (d'water from the watershed lands; 6) to· drill wells 
and develop· sprinq$ necessarY to supply water from the tho~lands; 
7) to expand. their use.of those lands as· r.ecessary to. replace 
deteriorating' or obsolete" water sources and to develop" new' sources·' 
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of water to meet the growing needs of an increased ~~stomer base: 
S) to insist that no. one interfere with any of these r:i.ghts; 9) to 
rely on tho maintenance of the non-utility.property in a manner. 
that would not adversely affect theutility"s water supply 
operations; and 10) to do anything else necessary to ~tilize the 
watershed for public utility water service purposes. 

15. The rights set forth in Conclusion of Law 14 benefit~d 
the property of the Camp Meeker Water sy.siem and burdened. the 
property of another - the remaining land <:.eld by the Meeker Estate .. 
':chese rights are among the water ric;hts,. iights, easements, and 

., '. , 

privileges appurtenant to the water system: lan<i ·",hich were 
. . . 

transferred along with that land by: the November 26,. 19501 deed,:" 
1o. The rights set f~rth in .Conclu~ion of' Law 14 and referred 

to in.·Conclusion of Law 15· were enjoyed by the owners of the·camp· 
Meeker Water System in tl:ciroperation of the water system, and 
were dedicated' to public ti.tility service. 

17 • The language of a de.ad constitutes 'c:he best evidence of 
the meaning of the deed. While extrinsic evidence may be used to· 
clarify the ll\~aning of ~iguous. language in a deed· it may not be 

':lsed to· nec;ate thE; c;rant of propertyin.a deed or to impart to the 
deed a meaning to wh·ich it is not reasonably·suseeptiDle. 

lS.. The language of the November 2'6.,. 1951 deed 'is not 
~iguous and elearlyeonveys rights, easements and· privileges in 
addi'cion to· speeifiepareels of land .. 

19. The "water,. water ric;hts,rights,. easements,. and 
privileges appurten~nt to the Camp. Meeker Water System.H'whieh were 
conveyed by the Auqust.26, 1951 deed may all be characterized as 
"'easements'" under Civil Code § SOl .. 

20. Because one cannot possess an easement over one's own 
l~d, the grant' of easements in the November 26, 1951 deed. must 
have conveyed the ri9ht to uSe' lands '. ~ther than '~ose' conv~yeQ' ill 
the . deed., :\ ... 

90 
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21. The Commission should reject an interpretation ot 
easement rights which would restrict the utility'S right to develop 
new sources of water on the land it formerly had access to, through 
joint ownership; place such development at the mercy ot the new 
owners of such land, and otherwise hamper, the ability of CMWSI to 
carry out its pUblic utility obligations~ Sucn an interpretation 
would be contrary to· the expansive language in the deed,. contrary 
to the Commission's' expressed concerns regarding the utility'S need 
to develop water sources tor existing and future customers, and 
contrary to, the puDlic interest. 

22. ~he commission should determine the extent of the 
easement, riqhts granted by the August 26, 195-1 deed in light of the 
deed languaqe granting the easements,. the easements' relationship 
to- the land they benefit, the ea~elIlents' und.erlying pul:>lic utility 
purpose, the maxim that easements are to be interpreted in !'avor ot 
.the grantee, and the principle that easements by ~ant should be 
assumed. to take future needs into· aceount~ 

.' 

e 

23. ~he NovelJlber 26, 1951 d.eed conveyed to the Chenoweths the • 
riqhts pessessed by the Estate of Etf:i.e M.. Meeker and Paul R. 
Edwards to use the non-utility portion of their land for the 
benefit of the water system. Wben the transaction occurred, the 
"quasi~easement~ rights possessed by the Meekers ripened into full 
easement rights in the hands of the Chenoweths.. these easement 
rights were just as extens:i.ve as the quasi-easement rights 
possessed ~y the Estate ot Etfie M. Meeker and Paul R. Edwards. 

24. Property rights can be "enjoyedH even :i.t they are not 
immed:i.ately exercised.. The fact that CMWSI did not actually drill 
wells on Chenoweth land until 1959 d.oes not m.ean it did not enjoy 
the right to'do so earlier. Property rights are like money in the 
~ank, enj,oyable and. useful even it not immediately spent.' 

25. The August 7, 1959 deed conveyinq the camp Meeker ~ater 
System from .the,Chenoweths and Chenoweths' Inc.~ to, the ~p Meeker 
Water System, Incorporated ,,(CMWSI) 'was identical to the August 26-,. 
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1951 deed except tor"qrantorsand grantees, and conveyed the same 
property as was conveyed by the Auqust2&, 1951 deed. CMWSI, 
therefore, possesses the same easement riqhts as did the 
Chenoweths. 
, 26. ~he September, 1951 aqreement betwee~ the Estate ot 

Ettie M. Meeker and Paul R. Edwards and the Chenoweths is \ 
consistent with the our conclusion that the parties to· the 1951 
transactions intended to convey 1) one parcel ot non-utility real 
estate and 2') one parcel' of utility real estate toqether with all 
riqhts and easements appurtenant t~ that real estate. 

27.. ~he Commission's approval ot the transter ot ~he camp 
Meeker Water System trom the Estate o't Effie:·M'. Meeker and Paul R. 
Edwards to the Chenoweths was based on the Commis$ion~s review of a 
dratt deed identical to· the November 26-·,. 1951 deed' and' is 
consistent with our interpretation ot that deed as providinq the 
water system with broad rights to develop· and maintain'pUblic 
utility water sources on the surrounding lands subsequently 
conveyed by the November 29 t- 195·1 deed. 

28. ~he Dec'laration ot L~G. HitChcock ill1parts. to the 
November 2~, 19~1 deed a meaning ~o, Which it is not reasonably 
susceptible,.. since it effectively negates the deed's 9'%'ant ot 
easement rights. by statinq that the parties intended that the 
easement language gave only rights to use theprop~rty described in 
the deed itselt. 

29. In 0.46373 the. adlninistratriees of the Estate of 
Eftie M. Meeker and Paul R. Edwards obtained the authority they 
,required to· transter the:real properties ot CMWS and the associated 
rights, easements and privileges to· the Chenowoths... 'I'hey need.ed no 
authority to transfer the surrounding lands, conveyed' by the 
Novem}:)er 2'9, 19S1 deed .. 

30. CMWSI' s d.evelopment ot wells on Chenoweth land is, 
consistent with.; and. represents an: exercise of "the easement rights 
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the utility obtained through the November 26, 1951 and Auqust 7, 
1959 deeds. Lease payments are not appropriate., 

31. CMWSI's use of the BaUlnert Reservoir to provide public 
utility water service is consistent with, and represents an 
exercise of, the easement rights the utility obtained throu~h the 
November 26, 1951 a.."'J.d August 7 I 1959 deeds.. I"ease paYlllcnts are not 
appropriate. 

32. Because the Baumert Reservoir was used to supply CMWSI 
with water for public utility purposes - clearly a ''beneficial useH 

within the meaning of the California constitution an4 the Water 
Code - the Chenoweths did not violate the state poliey against the 
waste of water. 

33. The development of additional reservoirs on Chenoweth 
land would be consistent with CMWSI's easement rights since it is 
something the Meekers could have done 'when they owned both parcels 
ot land, and since the flooding ot land is one water related right 
that :may conveyed as an easement (Civil C04e § 801, subdivision 

, . 

• 

10).. The flooding of Chenoweth land by a reservoir constructed on • 
CMWSI land would also be consistent with the utility~s easement 
rights. 

34. CMWSI should ~e authorized to tile in its next general 
rate case a proposal for plaCing in rate ~ase the costs of 
developing and maintaining well sites, and the Baumert Reservoir, 
on Chenoweth land, but only to· the extent such improvements were 
not financed wi~ Safe Drinking Water Bond Act loan funds or 
federal money, and are not already included in 'CMWSI's rate ~ase. 
In aceordance with Commission practice, these properties and. 
improvements should enter rate base at original cost. 

35.. CMWSI should be ordered to exercise its easement rights 
to the full extent necessary to, meet its public utility 
obliqations. 

36. CMWSI should be required to record a notice of intent to­
pre.serve its easements, pursuant to. Civil Code § 887_060, in order 
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• 

• 

to preclu~e any efforts to claim CMWSI has aban~one~ its easement 
rights. This, notice shoul~ ~e renewed periodically in accordance 
with Section SS7.,060. CMWSI shoula :be require~ to consult with the 
Water Utilities Branch of the Commission's Advisory and Compliance 
DiVision and the Commission's Legal Division regarding the proper 
language of the notice. 

37. The Water ~tilities Branch of th~ Commission's Advisory 
and Compliance Division should :be ordered to intervene in State 
Water Resources Control Board procee~in9s on A.2946~ in order to 
prevent the Chenoweths from obtaining water rights contrary to 
those possessed by ~SI .. 

38'. The Water Utilities Branch of the Commission's Advisory 
and. Compliance Division,. with the assistance ot the' Legal Division, 
should be ordere~ to send copies of ,"this decision to, all title 
in~urance companies in the vicinity of camp MeeXer and Santa Rosa, 
and to' take all other steps necessary to insure that an~ purchaser 
of Chenoweth land burdened by CMWSI easements has actual notice of 
the easement, riejhts burdeninej their land. ana ,is l.ll'lable to assert 
status as a bona fide purcha'oer of the land without notice of the 
easements. 

39. No additional orde~s are required to protect the 
watershed at this time. 

40. Conclusion of Law 2 in'D.8'4-09-093, d.eclarinq that the 
deed of" November 29, 195·1 is void for want of Commission 
authorization, should be rescinded. 

41. To the extent that the March 3,·1982 deed appears 
designea to' effect a transfer of property r,iejhts useful to CMWSI, 
it 'is void under PO' Code § 851 since no Commission approval was 
obtained. 

42. The:AL'J Ruling of August 4,/ 1989 should be rescinded. 
43 • Mr.. Gene Koch met the requirements of Rule S4 of tbe 

Commission's Rules of practice and Proeedure.ancl should be made a 
." " 

party to, this, proceed."inq~ Mr., K09h"s comments should be accepted 

- 94 -



A .. 8·3-11-54 Ar.:J /RTB/tcq/fnh 

as the comments of a party under Rule 77.2 of the Commission's 
Rules ot Practice ana Proceaure .. 

44. Pacitic Legal Foundation is not a party to this 
proceeding, although it has tiled an amieus ~rief and comments. 

45. Pacific Leg-al Foundation has. not met the requirements ot 
Rule 54 ot the Commission's Rules of Practice. and Procedure and 
should not ~e made a party to this proceeding. 

46. Pacific Legal Foundation's past participation and long­
standing interest in this proceeding, and the Msence of any harm 
to the parties, provide qoodcause under Rule 87 of the 
Coltllnission's Rules of Practice and Procedure tor.the Commission to 
deviate from the Rule 77.2 requirement that only parties are 
permitted to, file comments on proposed decisions in order that the 

, , . 
Commission may receive aIJ.d respond to Pacific Legal Foundation's 
comments .. 

... 

• 

47. The petition of Frances s .. Gallegos and the request of 
Sonoma County Supervisor Ernie Carpenter that the Commission reopen 
this proeeedinq tor the receipt of additional evidence should be • 

denied, since neither Ms .. Galleqos nor Mr. carpenter offer any new 
evidence that was not available and could not have ~een presented 
during- the hearinqs in, thi~ proceeding. The failure of the parties 
to present existinq evidence during the hearings is not SUfficient 
reason to reopen the record. 

48. The petition of Anne-Elizabeth to become a legal party to 
the proceeding- and to- set aside submission should ~e denied because 
the record in this proceedinqt developed after two sets of 
hearings, contains ample evidence upon which to base our 
determination of the relative property rights of CMWSI and the 
Chenoweths~ and there is no· reason to delay turtherthe issuance ot 
this decision .. 
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OR...D.E.B: 

IT IS ORDERED that: 
1. Conclusion of Law 2 in 0.84-09-093 is rescinded. .. 
2. The AI:! Ruling ot August 4, 1989 is rescind.ed. 
3 • Mr.. ~ne Koch is a party to this proceeding , with all the 

attenc1ant rights and responsibilities. Mr. Koch's. COlDlUents on the 
proposed. d.ecision are receivec1 as the comments of a party und.er 
Rule 77.2 of the Commission's Rules- of Practice anel Procedure .. 

4. A d.eviation from Rule 77.2 ot the Commission's Rules of 
Practice anc1 Procedure is granted on the Commission's own motion, 
pursuant to Rule 87, in order that Pacific Legal Founelation's 
comments on the proposed elecision may be reeeiveel and responded to. 

5. CMWSI shall entorce its easement rights as necessary to 
meet its pUblic utility obligations. 

6. .CMWSI shall record a notice' of intent to p~eser~e its 
easements, pursuant to' Civil Code' § 887 .. 060,. in order to preclude 
any efforts to, cla~ CMWSI has abandoned its easement rights. 
CMWSI shall renew this notice periodieally in accordance with 
Section 88,7.060.. CMWSI shall consult with the Water Utilities 
Branch of the Commission's Advisory and compliance'Division and the 
Commission's Legal Division regarding the proper language ot the 
notice. 

7. The Water Utilities Branch of the Commission's Advisory 
and Compliance Division, with assistance from th~ Legal Division, 
shall intervene in State Water Resources Control Board proceedings 
on A.29463 in order to prevent the Chenoweths from Obtaining water 
rights contrary to those possessed by CMWSI. 

S. The Water utilities Branch of the Commission's Advisory 
and Compliance. Division, with the, assistance of the Legal Division, 
shall send copies, of this elecision to all title insurance companies 

,. in th~:v}.cini tY:,'t?f ,'ga.mp Meeker and Santa Rosa, and. to· take all 
, oth~ steps".necessa:ry:to insure that any purchaser of Chenoweth 

,", 

. .,.. .. ~ -, 
r . ,'. 

" ' . 

. 
-. , 

".,. , , .. ' 
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land l:>urdened l:>y CMWSI easements has actual notice of the easement 
rights burdening their land and is unable to assert· status as a 
l:>ona fide purchaser of the land without notice· of the easements. 

9.. CMWSI may file in its, next general rate ease a proposal 
for placing in rate base the costs of developing and maintaining 
well sites, and the Baumert Reservoir, on Chenoweth land, :but only 
to the extent such improvements were not financed with Safe 
Drinking Water Bond Act loan funds or federal money and are not 
already included in CMWSI's rate base. In accordance with 
Commission practice, these improvements will enter rate base at 
oriqinal cost. 

10. The petitions of Frances S .. Gallegos and Anne-Elizabeth, 
and the request of Ernie Carpenter, to- set aside the proposed 
decision and to reopen the record for the taking of.additional 
evi~ence are denied. 

11.. The rehearing of 0.84-09-093 is ooncluded. 
This order :becomes effective 30' d.ays from today .. 
Dated Octo:ber 12, 1989"at San Francisco, california. 
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~he opinion determines that the November, 19S1 reAl 
estAte transactions at issue were proper,. since they re];>resented A 
commonly understood segregAtion of the Meeker prope~y/between 
public: utility and private, property for tax and.x:atemAkinq 

,/ 
purposes. The November 26i 195,1 deed conveyed,..;the ~p. Meeker 
Water System (CMWS) real estate and All watei rights, easements and. . / 
privileges appurtenant thereto. The November 29, 1951 deed 
conveyed the remaining Meeker land',. V~US1Y described, as 
watershed' lands or surrounding land~ 'l'hese lands are the private 
real estate of theChenoweths., but/are subject· to' the public 
utility water rights, easements~d privile9'e~ granted by the 
November 2&,. 195·1 deed.. /. 

The rights given to CMWS- by the November 2&, 19S1 deed 
(and subsequently given t~CAmP' Meeker Water S~tem, Incorporated 
(CMWSI) by the August 70::9 dee4) allow the utility to explore 
for and develop PubliCjUtility water sources on the Chenoweth land, 
and, to take such action as may be necessary to' ensure that the 
Chenoweths do not je6pard'ize the ability of the water system to 
meet its public utpity obligations,., The Chenoweths. are free,.. 
however, to· make/se of their land as they see £i t so· long AS that 
use is consisten: with the utility'S rights. and easements.... ' 

Conc~sion. of Law 2- of DecisiOn. (0 .. ) 84-09-09'3 is 
rescinded .. 

II. COapentl on the Proposed: De£1sion 
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~he Commission's Water Utilities Branch, the camp Meeker 
Recreation an~ Park District CCMRPD)1 , the Department of Health 
Services (OHS·), the Pacific :Legal Foundation (PLY), and Gene :Koch 
filed comments on the proposed decision of the Administrative La~ 
Judge. // 

The Water Utilities Branch asserts that the pr~sed 
decision improperly relies on a 195·1 agreement with no/probative 
value, that ratepayers h4ve paid· taxes on 21 well s;tes since 1932 
and should not be penalized by CMWSI~s failure to· ~te the 
locations of those sites as old' sites fail and ~ replaced by new 
ones, that the November 26, 19"5·1 deed conveye~ater rights and 
easements as well as real estate~ that t~h~stratrices of the 
Estate of Effie Meeker needed Commission a roval to transfer the 
surrounciing lancis, that the March 3, 198 "eorrective' deed" issued 

I , 
by the Chenoweths is invalid, th4t thejBurroundinq watershed is 
ciedica~ed' to public service, and, that/the leases- manclated. by the 
proposed deCision will do little to~rotect 'CMWSI~s water supplies • 

CMRPO asserts that earlw'deeds fa11 to· show the 
segregAtion of property founa isy'the proposed cieeision, that this 
segregation was solely for tAx;pu.-poses r that past Commission 
document$ and CMWSI's artielea' of 1ncorporation eall for expansion 
of CMWSI's water sources, and that the Commission has fa1led to, 

, I 
enforce its orciers mandati~ improvements to· the water system. 
CMRPO further asserts that/the proposed decision errs by accepting 
a narrow definition of .. /ppurtenant," by failing to apply the Water 
Code S 100 prohibition J'gainst the waste of water, by overlooking 
evidence that the Chenow~ths intend to sell the watershed for 
development~ by invit ng,the Chenoweths, to·develo? a new 
engineering plan fo system1mprovement when the County of Sonoma 

1 Comments 0 
seperate 
DaUIn .• 

behalf of CMRPD were ,file,d: by Franc,es Galle9'os. A 
comments on:behalt,otCMRPo<was,f11ed:by Elliott 
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hAS AlreAdy done so, ~nd by relying he~vily on An unreliable 
~greement between the Meeker Estate and the Chenoweths. 

. PLF supports the proposed decision and' states that 
Attempts Are mAde to restrict, tako, or regulate property 
great care must be taken to ensure th~t those rights Ar afforded 
adequate due process of law. Actions that mAy adver y affeet 
property rights must not be taken lightly." (PLF C 

OKS comments that CMWS has been supp1 ~ w1t~ water from 
the surrounding lands for at least 5·7 yeArs, at the November 25, 
19'5·1 deed' language conveying water rights CJ: e~sements conveyed' to­
the Chenoweths the SAme water rights tha the Meekers possessed 
before 195·1, that the Heekers devoted: ter and' water rights from 
the surroundin9l~nd to public uti!"i service prior to 195·1, that 
A .. 32820 clearly indicates that~he eekers believecl the water 
system would: suffer .if the 8Un:O ding land was held by someone 
other thAn the owner of the· wa r system, that the proposed 
decis.ion fails to- protect thelwatershed, that all wells developed 
by CMWSI on Chenoweth land .fter 1980 have been financed. ,by 
ratepayers through Safe orlnkinq Water Bond Aet loans, and that the 
water associated with t~ watershed must be preser/e~ for public 
utility uee re9'a.rdl~SS of land ownership,. OHS· urges the Commission 
to protect CMWSI's 1 al right 'to' develop and' uti11ze water sources 
on the watershed 180 8 • 

. Gene KO~ comments tbat the proposeddec1sion reduces 
CMWSI's ability to· function by depriving it of its its own water 

I . . 
resources, ignoJ:les C.:Lvil Code S 8.05· which states that one c~nnot 

I 
possess an easement over one's own. land, ignores Water Code S 100 
which prohibi~s WAste of water, ignores evidence in the record 
concerning tJe Chenoweths' intention to· develop· the watershed,.u.cl 
fails to' re~gn.1ze that the August 7, 19'59 deed' (identical to, the 

I ' 

November 26,~ 195-1 deed) gives CMWSI water rights .And ancillary , . 

easements over the surround1ng lands. He also notes that the 
Chenoweths failed'to· introduce, a ~itle report they obtained in 

- 4 -
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1988, which he bel.ieves ~Qversely reflects on the.ir w~ter rights, 
and- suggests that we clraw a conclusion from their fa~e to do so. 

We aqree that CMWSI has water rights an other e~sement 
rights to use the surrounding l~nds for public ility purposes, 
and, hAve altered the proposed de-::ision ~ccor ngly. We :believe o'.u: 
resolution of the issues will satisfy the jority of concerns 
expressed in these comment!J .. 

We note thAt CMnPO refer:e ' in its comments to- deeds and 
other material outside the record 0 this proceeding. Gene Koeh 
similarly referred to a letter oU; side the'record.- Whil" we 
understand the desire to ensure hat the Commission 1143 all 
relevant information w~en it xes its decision, we must point out 
that attempts to in~roduce -evidence through comments are 
improper. We have dis reg ded such material in reaChing our 
deciSion. 

party to 

. . 

III. 4 

q dated August 4, 1989:,. the ALJ made the PtF ~ 
edinq on the qrounds that its applic~tion to-

file an amicus c iae brief and' its comments were sufficient to 
make an appeara e in and' to become a party to· this proceectinq. 
The ALJ states hat Rule S4 of theCommission~s Rules of Practice 
and Procedure ~plie8 that an appearance mAY be entered ~y filing a 
plead.ing, an that the Commission implicitly,~ccepteQ PLF~s status 

en it responded to legal arguments made by PLF in its 
amicus b~i in support of CMWSI'8 petition for rehearing of D.84-
09-093. The ALJ~s ruling gives. PtF the same rights 4$ other 
parties to file comments on the proposed decision~ reply comments, 
applications for rehearing, petitions for modification, ~titions 
for writ of review, and other such post-decision pleacU.ng6 as. m4y 
be allowed by the Commission's Rules of Practice and Procedure or 
by the Pub11e Utilities Code~ By issuing this ruling, the ALJ was' ... 

- s. -
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responding to the absence of Co~ssion rules governing the £ili~ 
of amicus l:>r1efs,... / 

While we apprec1ate the ALa's efforts to fill the~ps in 
our rules of procedure, we do not agree with his result... F 
itself has never claimed party status or indica~ed a des re to 

l:>ecome a party. In its comments On the proposed decis On PLF 
specifically acknowledges ~hat 1t is not a party and notes that it 
filed the comments and. the prior 4ll'licus :brief beca seof the 

. I 
proceeding's siqnif1cant public interest implie~t1.ons requding the 
security of private property rights. PLF has been closely 
monitoring this case for several years. If ~F wanted to become 4 

party to this prqceeding it could have donrS~ by a~tencling any 
hear1ng and filling out an appearance fO~. We believe that the 
barest minimum requirement for becOming/a party to a Commission 
proceeding is the desire to' become a party, and we decline to moJce 
PLF a paity in view of its statementl'that it is, not a party. We 
will, therefore, rescind. the ~ ~u'iing of August 4, 1989 • 

Even if PLF had expresS"ed, des1re t:o ~come a party, it 
would still have faced the facti that Rule 54 does not expressly 
permit one to· :become a party;to, an, investigation or application 
proceeding based on a plead:ifnq alone... At a minimwn our practice 

I has been to require an appearance at a hear1nq. 
While we do n~ find that the filing of an amicus brief 

and comments is 'adequa~ to make one a party to 4 Commission 
I , 

proceeding, we do, fiy4 it approp~iate to consider the comments PLF 
has filed in this p;:oceeding. PLF has long Deen interested in this 
proceedinq and haeiplAced the parties to the proceedinq on notice 
of its interest)Sy filinq an amicus brief which the Commission 
responded to i:l D .. 84' ... 09-093.. Because the Commission"s rules do not 

I 
Address reque~ts to, file file amicus briefs r persons desirinq to 

I 

participAte;fin this fashion Are qiven little quidance in how to do 
so and: in ,he prOCedural meaning of haviXloq done so .. · Alth01.1;qh Rule 
71 .2. 7"'izes only Partie. to f1le c:~nts on &. _oeel 

- 6, -
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responding to the absence of Commission rules governinq ~~e tiling 
of amicus briefs. 

While we appreciate the ALJ~s efforts to fill the gaps in 
our rules of proeedure, we do· not agree with his result. PLF 
itself has never claimed party status or indicated a desire to 
become a party. In its comments on the proposed deeis.(c;'n PLF 
specifically acknowledges that it is not a party An~notes that it 
filed the comments and the prior amicus brief ~~s. of the 
proceecUng's significant public interest impli06.tions regardinq the 
security of private property riqhts. PLF ha~been closely 
monitor1ng this case for •• veral years. I~PLF wanted to become a 
party to this proceeding it could have d~e so by attending any 
hearing and filling out an appearance /orm.. We believe that the 
barest minimum· requirement for becomthg a party to a Commission 
proceeding is the desire to become/( party, and we decline to· make 
PLF a party in view of its statement that it is not a party. We 
will, therefore, rescind the ~Ruling of August 4, 1989. 

Even if PLF had exp~ssed desire to' become a party, it 
would· still have faced the ;tet that Rule 54 does not permit one to I 
become a party to an investigation or application proceeding based 

, I ' 
on a pleadinq alone. At/a ,minimum, our practice has been to require 
an appearance at a hear~q. 

While we do· ~t find that the filinq of an amicus brief 
I and comments is adequtte to, make one a party to a Commission 

proceeding, we do f~d it appropriate to consider the comments PLF 
has filed in thiS~OCeedin9. PLF has long ~en interested in this 
proceeding and has Placed, the parties to· the proceeding on notice 
of its interest b filing an amicus brief which the Commission 
responded to, i~ .. e4-09-093'. Because'the Commission's rules do- not 
address request to file amicus briefs, persons desiring to , 
partiCipate in this tashion are given little guidance in how to do 
so and in the procedural meaning of having, 40ne so. Although Rule 
77 .. 2. authorizes only parties to; file· comments on a proposed-

- 6-,-
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decision, we will under Rule 87 pe:m1t ." devia:eion 0 this rule in 
I' 

order that the comments of PLF may be received ."nd~esponded to. 
We note that comments were also filed' ~y Gene Koch, who 

is not l.:l.sted as ." party to this proceed.:l.ngs "rJ~.{ who also has 
expressed deep interest in the .:I.ssues it addre'ses. Hr. Koeh has 

appeared at hearing and part.:l.cipated in this! proceeding.. Mr. Koch 
, I 

testified as a witness during the reheari~ of this matter, and 
submitted several exhibits to support hi;fposition. At the 
hearing, Mr. Koch was, tola he could not'make legal arguments unless 

J 
he "rJecame a party to the proceeding And filed ." brief.. (TR G·: 528-
5,29.) Althou9'h he never stated' thl prec.:l.se words "I would like to 

I 
"rJecome a party to· this case,." he d~cr request pe:m1ssion to' offer 
certain documents into evidence /nd "'give a br:Lef." (TR 6-: S36 .. ) 
The ALJ agreed that Mr. Koch could "tell us through argument later 

I.. or th:rough brief what you th.iyik these doeuments. mean and how they 
should' be interpreted.... (X~) The ALJ subsequently reminded Mr. 

Koch that "That's "rJy way 0 legal argument,. Mr. Koch. Those kinds 
of arqunients can be made n briefs.. And you can cite any law or 
cases or statutes or le al arguments through your legal arguments 
or your "rJriefs." (TR .% 5,57.) Although Mr. Koch did not fill 
out an appearance fo~ to "rJecome ." party to· the proceeding" the ALJ 
treated him like onef"rJy accepting his exhibits and testimony and by 

authorizing him toj'£ile briefs. 
We fin~that Mr .. Koch has meet the Rule 54 requirements 

for "rJecoming' a ~arty to this proceeding. He made an appearance at 
the hearing, d1.Sclosed the person on whose behalf the appearance 
was entered (l/imselfi 'I'R 6·: 515·, 541), stated his position fairly 

I 

(TR 6,: 525-527, 5·31-5,33), and limited his contentions to· those 
I , reasonably pert.:l.nent to the issues already presented (TR G: 515-

558~) He lacks, only the paperwork to, become a party. Accord'ingly, 
Mr. Koch is here"rJy deemed to, be a party to· this proceeding who· is 

/ 

entitled/to, the same riqhts as other parties. We w111 direct the 
Proce~O~~ice to a44 Mr. Gene Koch to ita list o~ appear~nces; and 

/ 

I 
i 

"l -
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decision, we will under Rule 87 permit a deviation of this rule in 
order that the comments of PLY may be received and responded to. 

We note that comments were also- filed. by- Gene Koch, who, 
is not listed. as a party to, this proceedings but Who- als~has 
expressed. deep interest in the issues it addresses. Mr. Koc 
appeared at hearinq and participated in this proceedinq. • Koch 
tostitied as a witness during the rehearing of this ma er, and 
sUbmitted several exhibits to· support his position. At the 
hearing, Mr. Koch was told he could not make leq arguments unless 
he became a party to the proceedinq and tiled brief. (ToR 6: 528-
~29.) Although he never atated the precis words·I would like to 

/ 
become a party to- this cas.~· he did requ~t permission t~ offer 
certain documents into- evidence and ·q~e a brief." (TIt 6: 536.) 
The ALJ agreed that Mr. Koch COU1~d"t 1 us through argument later 
or through brief what you think the e documents ~,an and how they 
should be interpreted." (Id ... ) T e AL:1 subsequently reminded-Mr. 
Koch that ·That's by way ot leqd argument,. Mr. Koch. Those lcinds 
of arguments can be made in#r. efs. And. you can cite any law or 
eases or statutes or legal a quments through your leqal arguments 
or your briefs." (TR 6: 5~.) Althouqh Mr. Kocb did not fill 
out an appearance form;t:0 come a party to the proceedinq, the AIJ 

treated him like one by eceptinq hi!IJ exhibits and testimony and'by 
authorizing him to fil briefs. 

We find thai Mr. Koch met the Rule 54 requirements for , 
becoming a party to-~is proceedinq_ He made an appearance at the 
hearing, disclosed.jthe person on whose behalf the appearance was 
entered. (himself:f1!R 6-: 51S, 541), stated his position fairly (TR 
6: 525-52'7, 53-1-5"3-3.), and. limited his contentions to those 
reasonal:>ly pert~ent to· the issues already presented (TR 6: 515-
558. ) He lacks/ only the paperwork to- ):)ecome a, party. AeeorcUn9'ly, 
Mr. Koch is het.by deemed-to· be a party t~this proceedinq who- is 
entitled· to- the same rights as other partiea.. We will direct the· 
Process- Office to- add Mr. Gene J<oeh to,. its list o'L appearanees; and 

- 7 -
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will require other·partios to this proceeding to send COPie~ 
pleAdings in this matter to, Mr. Koch just as they would to!' any 
other. PArty... . . / 

Mr. KOCh"~ comments will be received AS7he,. omments of a 
party under Rule 77.2. 

IV. Procedural BagqrounSi 

on November 14, 1983, C8mP Meeker -~r System, Inc. 
(CMWSI) filed an application seeking AUthO~;~~o. increAse revenue 
from $34,200 to $53,800 ($19,600 or 5,7.3%/ in test year 1984 .. On 

. Nove~er 22, 19~3, Reso,lution W-314,6, q::~ted' CMWSI A 12 .. 74% offset 
I 

increAse.. The original heArings in tbis proceed'inq addressed' the 
I 

balance ($15·,940 or 39 .. 52%) of the, ;equested. increase,. a request to 
end the existing morAtoX'ium on neW';connections,. and a request foX' a 
6.5% attX'ition increase in the two, years following the initial .rate 
incX'ease. ;I , 

Public hearinqs werejheld April 9·, 10, anel 11, 1984, 
before Administrative 'Law Jud.ge (ALJ) Wriqht,. anel the matter was 
s~mitteel June G·, 1984, uporj the f11in9 of coneu:rent briefs by the 
Public Staff Division (now/the Oivision of RAtepayer Aelvocates or 
ORA)2 of the Commission anel CMWSX. In 0.84-09-093 (September 19, 
1984) the Commission qra~tecl an increase of $7,409 (19 .4G%) . 

over revenue at 1983 r~e levels, continueel the ban on new 
connectiOns., And qrant"ed, attrition increases for 1985 and 1986. In 

/ 
aeldition, the Commi~ion founds 

"11. Members· of the Meeker family, oriqinal 
owners of the water system at Cam~ Meeker, 
executed,a, c1eed'conveyinq all' but approximately 
16 Acre'S of the land. on which the water system 

2 During ~Aring a witneso from the WAter Utilities Branch 
testified. }rhus, 150me references to the COmmission staff will be 
to ORA and some to' Branch. 

I 

I ,. 
I 

I 
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will require other parties to· this proceeding to .end·copies of all 
pleadings in this matter to Mr .. Koch just as they would to any 
other party. 

Mr. Koch's comments will be received as the",comments ot a 
p .. rty under Rule 77.2-. / 

rv. Petitions to Set Aside Submission 

On August 24, 1989, Fr .. nces S~legOS petitioned the , 
commission to set aside the proposed~decision tor the taking ot 
aaditional eviaence, pursuant to Ru~ 84 of the commission's Rules 

" ot Practice and Procedure. In support ot her petition, Ms. 
,-

Gallegos (who appeared in the p~eeding on behalf ot CMRPD) 
stated that the ALJ did not e~ine certain pre-19~1 deeds 

I 
mentioned in her comments onjthe proposed decision~ that the 
Chenoweths tailed to produce and the ALJ tailed to subpoena a title 
search pertormed ~y FirS~;'American Title company at the Chenoweths' 
request which was reter;ed to by Gene Koch during his testimony in 
this proceeding; and tb1at ~y omitting a thorough review ot the pre-
195-1 deeds, the Article. ot Incorporation ot the water company in 

I 
1959, the published~rochures ot intent to sell the watershed, 
wells, and springs ~sed and usetul to· the water system, and the 
deposition ot DiC;:!HalSey, the ALJ rendered a skewed and injurious 

I 

decision. Ms. G&llegos requests that the decision be set aside,. 
t 

ana tbe proceed trig reopened,. tor the purpose ot taking· into the 
I 

record the ti~tle' ,search and preliminary title report prepared by 
First American Title Company. She requests. that the Commission 
subpoena ~oth the title report and its author. Sonoma County 
Supervisor Ernie Carpenter, who appeared as a witness. in this 
proceeding,!similarlY implored the Commission to reopen this 
proceeding~d give close consideration to the needs of the 
community ot Camp· Meeker .. 

-8 -
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We deny Ms .. Galleqos' petition for the followinq reasons. 
First, althouqh Ms. Gallegos testi~ie4 on behal~ o~ CMRPD~ she 
is not herself a party to· this proceedinq, and thus is not entitled 
to file a petition to· set aside submission pursuant t~Rule 84 of 
the Commission's Rules of Practice and Procedure~ Rule 84 states 
in pertinent part that wAtter conclusion of hear ng.~ but before 
issuance of a decision, a party to the proceed nq may serve on all 
other parties, and file with the Commission, & petition to set 
aside submission and reopen the proceedinq for the takinq of 
additional .vidence .. • 

second r Ms .. Galleqos' petition does not meet the 
requirements of Rule 84. Rule 84 sta.ttes that peti t1on. to set 
aside submission Wshall specify the~acts claimed t~constitute 
qrounds in justification thereof ,lnc:lucUnq material chanqes ot 
facts or law alleqed to· have oc~rred since the conclusion of the 
hearinq. It shall contain a br1ef statement of proposed additional 
evidence, and explain why su~ evidence was not previously 
adduced .. • Ms. Gallegos' petition reters to- 1) pre-1951 d.eeds, 2) a 
1986- real estate brOChure/and 3·) a title report referred to· in the 
testimony o·f Gene Koch durinq the -1988' hearinqs in this proceedinq .. 

I All of these documents were)cno'Wn_ to- Ms. Galleqos- prior to the 
conclusion of the heari~qs in this proceedinq ... Ms. Galleqos qives 

/ no reasons why CMRPD or another party could not have subpoene<1 the 
I title report at issue or introduced into evidence the other 

r 
documents referred i.t~ in the petition.. In the absence of such 
reasons, we will deny the petition. 

On octo~er 3, 1989, Anne-Elizabeth filed with the 
Commission a pe]ition to become a leqal party to- this proceeding 
and to set asicl~ submission.. Anne-Elizabeth is the treasurer of 
·We've Had En~~qh,. a party to this proceedinq previously 
represented bl Tekla Broz.. In addition to supportinq the petition 
of Frances Galleqo.,. Anne-Elizabeth requests that the proceeding' be , .' - . 
reopened~ the receipt of new evidenca concerninqcertainwater 

- tca:-
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right~ proceedings pending betore the state Water Resources control 
Board. EVidently, both the Chenoweths and We've Had Enough 
have filed applications for rights t~water from the .tream· feeding 
the Baumert Reservoir and/or tor right to store water 1n(the 
Baumert Reservoir or the Baumert Gulch. / 

Although the proceedings betore the Water Resourees 
Control Board are certainly ot' interest and may/oCell be relevant to 
the issues in this proceedinq, we do- not bel~e it necessary tor 
us to set aside sUbmission of ~i. procee~g at this time. This 
proceeding has been a protracted one, lahing five years thus. tar, 
and involving two· sets of bearings an~ample opportunity to-present 
evidence concerning the property rights at iasue~ We feel we have 
an adequate record upon which t~.~solve the issues ~fore us, and 
decline to· exercise our discre~n to reopen this proceeding. 

If we were to have further hearings in this ease, we , 
wo~ld of course welcome thejSubmission of the evidence contained in 
the We've Had Enough petitdon. We hope, however,. that today's 
determination of the r~ive property rights of the Chenoweths' 

and CMWSI will pr7 v~e =1
5:= .. 

On November 14, 1983, camp Meeker Water System, Inc. 
I 

(CMWSI) filed an application seeking authority t~ increase revenue 
trom· $34,200 ~. $53,800 ($19,600 or .5-7 ... 3%) in test year 1984 ... on 
November 22,/1983, Resolution W-3146 granted CMWSI a 12.74% offset 
increase. lhe oriqinal bearings in this proceeding addressed the 
balance ($15-,94.0 or 39.52%) of the requested increase .. a request to 

, I 
end the existin9' moratorium· on, new c:onnections, and a reque.t for a 
6.5% atirition increase in- the two years followinq· the initial rate 
increaSe .. 

~\ 
/ Public hearin9s were held April 9, 10, and 11, 1984, 

before Administrative Law Ju4<;ie (AIJ) Wright, and the matter was 
L 

:N- -' 
,.'0. 

, 
I 
I 
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/' 
submitted June 6" 1984, upon the filing' of eoncurrent.-"briefs by the 
Hydraulic Branch of the pUblic Staff Division ,~~e Water 
Utilities Branch of the Commission's Advisory~d Complianee 
Division) 2 and CMWSJ:. In 0 .. 84-09-093 '~¢em:ber 19, 1984) the 
Commission qranted an inerease of $7,.409 (19· .. 46~) over revenue at 
1983 rate levels, continued the ban 0 new connection.,. and qranted 
attritio:'l increases for 1985 and 1 ·6. In adcUtion, the Commission 
found:: 

*11. Me~r~ of the eeker family, oriqinal 
owners of the wate system· at camp· MeeX$r, 
executed a deed nveyinq all but approximately 
16 acres·of ,the and on which the. water: system 

2 The Hydrual.ic Branch is now the Water Utilities Branch of the 
Commission'. Advisory and Compliance Division. OUrinq rehearinq a 
witness from· the Water 'Otilities Branch test1fiec1,. To, 
simplify matters, we, will refer to both the former Hydraulic Branch 
and the current Water Utilities Branch as 'statf.-· · 
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was located to· members of the Chenoweth family 
on November 29, 1951 without COmmission 
authorization." 

"12 • '1'he question 0·£ fact a1'l to whether the 
property d.escri:bed in the Meeker deed of . 
November 29, 1951 contained Onlr private / 
nonutility property and not pub ic util~ 
water resources has not been pr7.sented. 0, the 
Commission for its dete:z:mination." 
(0.S'4-09-093, pp. 16-17.) 

'l'he Commission concluded: 
~2. The deed from the Sonoma COunty Land Title 
Company to Hardin '1". Chenowe,th, William C. . 
Chenoweth, and· L. C. Chenow.eth dated 
November 29, 19'5·1 is void'lfor want of 
authoriz~tion :by the Cornm'ission.... (Id .. , 
p. 17.) / 

The Commission made no ord.er pertaininq to the transaction 
de~;ri:bed in the findings anci</c:onclusion quoted: above." 

On Octo:ber 19, 198'4, CMWSI filed an applica'tion for 
rehearinq ~f 0 .. S:4-09-093.7on the same date- the Pacific Legal 
Foundation filed a pro~8ed' amicus curiae brief in support of 
CMWS·I's application fo;!rehearing of 0.84-09-093. Its brief 
addresses the issue 1. dedication of property adjoininq the water 
system.. On Novembe, 13, 1984, CMWS·I filed a supplemental :brief in 
support of its appld.cat.i.on for rehear.i.nq.. On February 5, 1985" the , 
Commission issuedf.85-02-045., qranting limited rehearing "on the 
issue of the appxoopriate treatment of the land adjoininq that of 
the water comp+.-, property." (Id .. , p. 2;, The Commission 
elaborated as follows: 

l "Concterninq the issue of dedication of adjoininq 
property, our further rev.i.ew of the record does 
no~conv.i.nce us that we can or s~ould at th.i.s 
t.i.~e declare the Meeker deed of November 29, 
19S,l to, be void." (1d.) 
/ 

The. Commission declared' that its main goal on rehear.i.nq 
was to ap~rove a mechanism or. plan.to.protect ·the' water resources· 

.. 

- 9 -
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on the adjoining property for the continuing or eventual use of the 
water company. It urged ORA and the Chenoweths (in their dual 
capacities) to, work together on a joint proposal to present at ~ 
further hearings; and stated that if .a joint proposal could. not ~ 
devised, the parties could present their own proposals at hear1riq. 

On February 13·" 1985". the proceeding was reassign~tO' 
ALJ Banks for rehearinq of 0.84-09-093·. Thereafter, the ;:rt:.ff and 
the Chenoweths for more than 2 years carried onextende~, but 
fruitless, negotiations. ~ 

In April, 198~7, the Commission directed tM ALJ Division 
'-to file certain correspondence frOID CMWSI as an application for 

o£fSE't rate relief (Application (A.) 87-04-062) / Ory weather 

" d.uring the winter 0·£ 198'6-1987 had~m4de it probable that water 
hauling would be required. during the summer~ 1987 •. The rate 
proceeding was assiqned to A1-J Baer... On May 12, 1987, the . 
rehearing of 0.84-09-09'3 .was reaSSignedr ALJ Baer. . 

Because ot. the w.ater shorta~e in camp· Meeker during the 
summer of 198,7, proceedings in A.8·7-0"4-052 took precedence over 
those' in A.8:3-11-54. However, a p:cthearing conference in A.S:J;-ll-
54 was held on August 17, 1987rt~ that conference the A1-J ruled 
that evidentiary hearings WOUld' convened. on Nov(3IDber 15·, 19~7, 

and that the parties would mA~ their prepared testimony and 
documentary exhibits to· eacYother on October 16·, 1987. 

On November 7,. 19'8:7 L·. C. Chenoweth, Vice President ot. 
CMWSI, passed. away. He w/s the manager primarily responsible for 
requlatory matters. Hiti' brother,. William Chenoweth, president of 
CMWSI, concerned hixns,t't. Chiefly with operations. At the request 
of CMWSI hearings. wew continued to Decemeer 151' 198·7 and again to> 

I 1 . January 5·, 198.8·. BjY ru ing issued December 24,. 1987, ALJ Baer 
limited the Janua~ S·,. 1988:, hearing to· staff evidence only, 
postponing- CMW~X s direct showing- until JanUAry- 21,. 1988. 

Hear' q was convened on January 5., 1988·, ,at' which time 
staff present : its evidence·.. Hearing reconvened· on· January 21, 

- 10 -
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Oh the adjoining property for the continuing or eventual use of the 
water company. Xt urged staff and the C!lenoweths (in their dual I 
eapaeities) to work toqether on a joint proposal to, present at 
further hearinqs; and stated that if a~ joint proposal~o d not ~ 
devised., the parties could present their own proposals t hearing. 

On February 13,1985-, tho'proceedinq was. r IIsiqned to­
ALJ Banks for rehearing of 0.84-09-093. Thereafter( the staff and 
theChenoweths for more than 2 years carrie, d on~ended, but 
fruitless, negotiations., / _ , ' 

In April, 1987, the Commission di~cted' the ALJ Division 
to tile certain correspondence trom CMWSI II an application tor 
offset rate relief (Application CA.) 87- 4-062'). Dry weather 
during the winter ot 1986-19'87 had ma it probable that water 
hauling would be required. during the"ummer of 1987. The rate 
proceeding was assigned to ALJ saer( On May 12, 1987, the 

I 
rehearing ot 0.84-09-093 was rea&signed to·'AI.J Saer. 

I 
Because of the waterjShortage in Camp' Meeker during the 

summer ot 1987, proceedint'f5 irl A. 8.7-04-062 took precedence over 
, ~ / 

those in A.83-11-S4. Howevet, a prehearing conterence in A.8'3-11-
of 

54 was .held on AUCJUst 17, 1987. At that conterence the A"J.J ruled 
that evidentiary hearings!woulcl beconvenecl, on November 16, 1987, 

I 
ancl that the parties wou1d mail their prepared testimony and 
documentary exhibits tl each other on October 16·, 1987. 

On Novemb~r. 7, 1987 L .. c •. Chenoweth, Vice President of 
CMWSX, passecl away. He was the manager primarily responsible tor 
regulatory matters His brother, Willi4m· Chenoweth, president ot 
CMWSI, concerned h'1mselt chiefly with operations.. At the request 
ot CMWSI hearingJ were continued to December 15", 1987 and. again to 
January 5·, 1988:/ By ruling issued Oeeember 24, 1987, AL:J Baer 
limited. the JanAary 50, 1988, hearing to, statt' evidenee only, 

I 
postponing CMWSI" s direct showing until January 21" 1988. , " 

Hearl.ng was. convened on January 50, 1988,. at which time 
staff present'ed ita evidence. Hearing reconvened, on . January '21, 

./ " 

I , 
..... 
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1988, at which time CMWSI presented evidence.. However, on the 
advice of his physician, William Chenoweth, the surviving m4nage~ 
of the water company, ¢i¢ not appear to testify and sponsor th~ 
prepared testimony o·f CHWSI. Hearings were therefore conti~d to· 
a date to be set~ pending staff efforts· to take Chenowet~ 
testimony in the less stressful environment of a d~PO tion. These 
efforts failEld'" 80· hearings were re~et to April 27 I 988, at the 
request o,f staff. Within the week before April q , 1988', Elliot 
Lee Daum, attorney for citizens· of Camp Meeke~d~ for the Camp· 
Meeker Recreation and Park District (CMRPD~sought a continuance 
o·f the proceed'inq because he could· n~obe ;oesent.. Hearing was 
convened on April 27, 1988, and contin CS: to, June 9, 1988',. in 
response to· Daum's request. Hearing concluded on July 11, 1988. 

"/ 
The proeeedin~ was submitted on t~ date subject to the concurrent 
fil~J?g of opening briefs on AUgur 26·, 1988, and clOSing briefs on 
September 16, 1988·. This schedUle slipped unt11 September 29, 
198:8, when the last closing rief was filed • 

Opening and cl08 ng br1efs· were filed by CMWSI and by 
ORA. CMRPO submitted op ninq and clos!nq briefs to the ALJ but did 
not file· them with the ocket Office. After notice from the ALJ, 
CMRPO resubmi tteci it briefs to the Docket Office, and they were 

Ule<! l)ee_l1.9~. 

/ ~Or ..... iq::..ill:lUnlAlal!l.llIlo..lProcI.A.:l~eed~Alnc:.:g~"~iIIwIn~A:t.::.~8~3;;;;;;-.6.1Al-;;;:;5~4 

I~he general rate proceeding for the 1980 test year, 
the commis~on adopteci as reasonable for the expense category NWell 
Site Rental" the sum of $400. (0,.,92450 .. ) In A.83-11-54 CMW'SI I . 
sought to· increase the adopted amount in this expense category to, 
$2,8.S0An 1983 and'to $3,850 in 1984. In support of its. request 
CMWsJ!sponsoreci'preparecitestimonyby its expert witness,. John D. 

who· stated: 
"Well Site Rental 

. - 11 -
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1988, at which time CMWSI presented evidence. However, on the 
advice of his physician, william Chenoweth, the surviving manager 
of the water company, did not appear to testify and sponsor the 
prepared testimony of CMWSI. Hearings were therefore continued to 
a date to be set,- pending staff efforts to, take Chenoweth's 

/ 
testimony in the less stressful environment of a d,position. Tbese 

/ 
efforts failed, so hearings were reset to, April , 1988, at the 
request ot statt. Within the week before Apr 27, 198~, Elliot 
Lee Daum, attorney for citizens of camp-Mee r and for the Ca~p 
Meeker Recreation and Park District (CMRP ,- sought a continuance 
of the proceeding because ha could not ~ presant. Hearing was 
convened on April 27, 1988, and contiz:n{ed to June 9, 1988, in 
response to Daum's request. Hearing;. concluded on July 11, 1988. 
The proceeding was submitted on ~t date subject to the- concurrent 
filing' of opening briefs on Au~t 26-, 1988,. and closing-briefs on 
September 16, 198,8.. This- schedule slipped until september 29-, 

/ 
1988, when the last closing }Srief was tiled. 

openinq and Clos~q briefs were tiled by CMWSI and by 
- / 

staff. CMRPO submitted 9Pening and closing' briefs to- the ALJ but 1 
did not file them with the Docket Ottice. Atter notice tromthe 
ALJ" CMRPD resubmitte<Siits briets to, the Docket Otfice,. and they 
were tiled December ~,198S .. 

VX~2tisinal Proce~iD91 in A.83-11-St 

In the general rate proceeding for the 1980 test year, 
the commiSSion/adopted as ~easonable for the expense cateqo~ WWell 
Site Rental" the sum. ot' $400.. (0.92450.) In A.83-11-54 CMWSI 
sought to indrease the adopted amount in this expense category to 
$2,85-0 in 1c1s3- and to, $3,S50 in 1984. In support of its request 

/ . 
CMWSI sponsored prepared testimony by its expert witness" John D. 

/ 
Reader, who- stated-:. 

I 

I 
I 
\ 

~.ll" Site Rental 
/ 

- )I -., 
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"There are now six horizontal and five vertical 
wells on Chenoweth property. The last two 
wells were drilled there followinq three 
unsuccessful attempts to aril1 productive wells 
on Camp· Meeker Water System, Inc. land with the 
full knowledge and consent of the State 
Department of Health Se;:"ITiees. Applicant anci 
the two Chenoweth families have entered into 
five year lease agreements for access to and 
use of the vertical well sites for a total 0y 
$,1,95·0 per year. In addit10n applicant has or 
will soon have entered into two' lease 
agreements for the 1982 and 1983 horizontal 
well s1tes for ($]2,000, only $1,.000 of which 
would. apply to· estimated year 1983." Corw$I 
Exhibit 2, p. 9.) ~ 

_:~:aony::~2~~\~dR::t;SI'S request 7pr~red 
"39,. CMWS· requests $3,,95,0 for rental of 
non-utility properties which serve as well 
sites for its system. Lease' "aqreements exist 
for all the well 3ites uncie~consideration in 
this rate proceeding. / 

"39. The Branch beli~ves;t~at the property on 
which the well sites ha,ve been cieveloped is and 
has been utility prope~y, used. anci useful for 
purposes of proviciing1water service and. for 
future expansion. ~erefore, since the 
property in questioti 1s useful , it remains as 
part of the compoyjl's: property, and no lease is 
necessary. I' . 

"40. If the Co~ssion d.isagrees with the 
Branch's posit'ion, and :believes that this 
property is uot utility property, then Branch 
recommends I.t!h.at CMWS: est4blish a consolidated" 
long-term, ~ease for these well sites." (ORA, 
Exhil>it 4 I pp .. 12-13.) 

Based olhe foregoing testimony, the ORA recommended 
that: / 

"I. ~e property on which well sites exist ~ 
deeYared public uti11ty property u&ed and 
use'fulin the public utility water service of 

- 12 -
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-There are now six horizontal and five vertical 
wells on Chenoweth property. The last two 
wells were drilled there following three 
unsuccessful attempts to drill productive wells 
on Camp Meeker Water System~ Inc. land with the 
full knowledge and consent of the State 
Department of Health Services. Applicant and 
the tw~ Chenoweth families have entered into· 
five year lease agreements for access to and 
use ot the vertical well sites tor a total of 
$1,850 per year. In addition applicant tias or 
will soon have entered into tw~ lease 
agreements for the 1982 and· 1983· hori ntal 
well sites tor ($)2,000, only $l~OOO of which 
would apply to- estimated year 1983 (CMWSI 
EXhi1:>i t 2, p'. 9.) 

its prepared Staff responded to CMWSI's re 
testimony, as follows: i 

-M. well site Rental 

w38. CMWS requests $3,85 for rental ot 
non-utility properties which serve as well 
sites for its system. )tease agreements exist 
for all the well sites/under consideration in 
this rate proceeding./ 

w39. The Branch 1:>e~ves that the property on 
which the well~ s's have been developed is and 
has 1:>een utility roperty, used and usetul tor 
purposes of prov ding water service and tor 
tuture expansio. Therefore, since the 
property in qu.stion is usetul, it remains as 
part ot the company's property,. and' no- lease is 
necessary.~ 

W40. It the Commission disagrees with the 
Branch's p ition, and believes that this 
property. ~ not utility property, then Branch 
recommends that CMWS estal:>lish a consolidated, 
long-term. lease for these well sites •. " (staff 
Exhi1:> it !' pp. 12-13.) 

Based ~ the foregoing testimony, staft recommended that: 
I 

WI. T~ property on which well sites exist be 
declared pUblic utility property usedancl 
use~ud in the public utility water serviceo! 

- )Cf.­
\1-

l 
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CMWS. And, if the Comtllission disaqrees with 
this recommendation then the next two should 
apply_ 

"J. Applicant be ordered to establish 4 
consolidated lease for well sites used and 
useful in the public utility water serv7ce 6f 
Camp Meeker Water System, Inc. 

"It. Another day of heuings :be scheduJ..ed for 
apprOximAtely six weeks after the currently 
scheduled hearings for the purposes~of 
determininq proper terms and cond1otio%1S of the 
lease mentioned in the previous uagraph ... " 
(Xd .. , p. ,20.) 

ORA's basic position. was tha all the well sites on 
property claimed by the Chenoweths a .e located on property wh1ch 
was intended to· :be utility propert~ The ORA witness acknowledged 
that from the documents he reviewed. he could. point to notlU'ng . / ..... . 
specific to support his recommeadation, and that he Md' no evidence 
that CMW'S.I had':ever owned threll sites or that they had been­
dedicated to public utilitYjUse. He acknowledged that the August 
7" 195·9 deed he reviewed ~d not specifically refer to watershed: 
territory. He pointed'/out, however,. that he also· Md no evidence 
that the water company~ operations were· ever limited to- the 
specific properties descriJjed in that deed.. ORA noted that CMWS 

I 
obtained water from.jthe "'S" springs locatect: on surrounding 
watershed,. that springs rely on the surroundinq land for water, and 

I 
that the Commiss;on found' the "S" springs dedicated to· public 
utility water service,. and Argued that the well sites located near. 
the spring sitels should also· be found dedicated t~ public utility 
service. oat also- noted the potential for a: conflict between the 
interests o?(the Chenowe~hs as owners ofCMWSI and· their 1nterests 
as individU"als. 

~urin9 c~o8s-examination it became clear tha~ the witness 
had Onlithe deed of Augus~ 7, 19"59 and .the ConutU.ssion opinion 
author.1.zinq tMt transfer before· him when he made his 'J . ... . . . 

- 13 -
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CMWS. And~ if the Commission disaqrees with 
this recommendation then the next two should 
apply. 

-J. Applicant be ordered to establish a 
consolidated lease for well sites used and 
useful in the public utility water service ot 
Camp, Meeker Water System, Inc. 

wK. Another day of hearings be scheduled r 
approximately six weeks after the current y 
scheduled hearings for the purpose5 of 
deter.minin~ proper terms and condition of the 
lease ment10ned in the previous paraq ph.' 
(Id., p. 20.) 

Staff's basic sites on 1 
property claimed by the Chenoweths are 10 ated on property which 
was intended to be utility property. 
ac~owledged that trom- the documents e reviewed he could point to 
nothing' specific to support his rec mmendatio::-.,. and that he had no 
evidence that CMWSI had ever owne the well s'ites or that they had 
been dedicated to pUblic utilit use. He acknowledg'ed that the 
Auqust 7, 1959 deed he review~ did not specifically reter to 

I 
watershed territory. He poi~.d out, however, that he also had no 
evidence that the water co~any's operations were ever limited to 
the specific properties d~cribed in that deed. Staff noted that 1 
CMWS obtained water from/the 'B' springs located on surrounding 
watershed, that springs/relY on the surrounding land tor water, and 
that the Commission fkd the 'B' springs dedicated to public 
utility water servic'~ and argued that the well sites located near 
the spring sites sh6uld also· be found dedicated to public utility 
service. Staff ~so. noted the potential for a· conflict between I 

I 
the interests of ;the Chenoweths as owners of CMWSI and their 
interests as in4ividuals. 

ouri~ cross-examination it became clear that the witness 
had only the d~ed of August 7, 1959' and the Commission opinion 
authorizing tt transfer before him·'Wbenhe made hi .. 



•• 

• 

• 

A.83-11-54 ALJ/RTB/tCg/fnh . ·ALT-COM-FRD 

recommendation. 3 He had no documents from the 1951 transactions 
and no pre-195·1 documents. 

CMWS·I introduced copies of the November 26·, ]..9'5-1 and 
November 29, 195·1 deeds, and an original oecla.ratio~f L.G. 
Hitchcock prepared' in connection with the Commis~ proceeding. 
('Exhibit 16.) 

0.8·4-09-093 found the November 29 
want of authorization by this Commission" 
question of whether the property descr ed in that deed contained 
only private non-utility land' and no~publiC utility water 
resources had not been presented ¥ the Commission's 
determination. (0.84-09-093, p./17.) 

0.85-02-045 granted: lI!mited: rehearing on the issue o·f the 
appropr.:Late treatment of the and a.djoining the water company 
property. We will now addr ss the issues not resolved in 0.84-09-
093. 

CMWSI and othe parties have produced an abunaance of 
documentary evidence and testimony'reguding the property in 
dispute. We now. have an adequate record' to: resolve the issues 
before us. 

3 That deed fransferred CMWS real properties from the Chenoweths 
and Chenoweths, Inc., to CMWSI, a California corporation. The 
transfer was made pursuant to· the authority granted by the 
Comm.i.ss.ion injO.58847, dated August 4, 195·9 in A.41313. (Exhibit 
25, Appendix jitems A-15· and A-16).. In A.41313 the applicants refer 
to "A.32a20 and a copy of a deed placed in said file on or about 
the sixth day of August 1953, for a description of property 
constituting the water works ~usiness." The formal file for 
A.32820 is Inot available. However, Exhibit 25·, Appendix A-8 is a 
copy of A.32820.. That applicat.ion contains a proposed: deed where.in 
the Effie Meeker administratrices transfer CMWS real properties to 
the Chenowetha. Exhibit 16, contains an executec1 copy of the same 
deed, dated November 26'1 19'51.. The deed· of August 7, 1959,. is 
identical to those deeds, except for qrantors and grantees. 
(Exhibit 25-, Appendix. A-17.) 

- 14 -
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follows: 
'l'he ieeues to be decided in this proceedinq are as 

1. 

2. 

Whit was the ownership status of the camp· 
Meeke: property prior to 19511 ~ 

What prope~y interests did tA~1951 
transactio%l$ convey?' L 
A. Background 

B. The November 26·, 19 deed 

1.. What did th~OVember 26, 1951 deed 
convey? 

2. What is t e extent of the easements 
- bene!i t q CMWS,I and burdening 

Chenowe h land.?' , 

DlBed lanquage 

The relationship between the 
water rights and easements and 
the land to, which they Are 
attached 

Circumstances within the 
contemplation of the Meeker 
Estate and the Chenoweths in 
195·1 

The November 29,. 1951 d.eed 

1. Did the Effie Meeker Estate·require 
Commission approval before it could 
lawfully transfer the surrounding 
lands? 

2. What did. the November 29, 195,1 d.eed 
convey? 

3. Oid the Noveml:>er 29,. 195·1 deed 
eX'tinqu.ish the easements. ~anted ))y 
the November 26, 195-1 deed? 



• 

• 

'* A.83-11-54 AU/R'l'B/tcqltnh AL'l'-COM-FRD 

D. XS extrinsic evidence helpful in 
interpretinq the 1951 cieecis? 

1. 

2. 

3. 

'l'he September, 19S1. aqreement " 
between the aaministratrices Of:! th 
Es~ate of Effie K. Meeker and the 
Chenoweths 

The Commission's November 6, l.9~ 
approval of the transfer of ~. 
water system to· the Chenowe 

'l'heHitchcock Declaration 

E. What was the final result 0 19S1. 
transactions? 

3. Was property dedicated to· pUblic utility 
use after 1.95·1" or 4i4 ~X simply 
exercise its easement ri ts? 

A. Well sites 

B. Baumert Reservoir. 

4. Would use of Baumert Reservoir for non­
utilit~ purposes ~iolat. Water Code § lOO 
or Art~cle lO, § 2 of the California 
Constitution? 

s. Does our find nq that CMWSX possesses 
easement riq ts adversely affect Chenoweth 
property riCJhts without due process? 

I 
l.. What was the ownership, status of 

the CamP Meeker px9Perty prior to· 1951Z 
I 

Staff asse;ts that,. despite the fact that the issue of 
land ownership has b~en before the Commission since 1984, 
applicants have fa~ed to present probative evidence on the issue. 

I 
Staff further ass~s that the Chenoweths never provided evidence 
that the Meeker 1state,. the original owners,. had· treated the land 
as two' separate parcels of land. Moreover,. staff asserts that 
applicant'. Exhibit 250 was never ac1mittedinto- eviclence,. is not I . 

l. 

- 'f­
l G 

l 

I 
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D. Is extrinsic evidence helpful in 
interpretinq the 1951 deecls? 

1. The September, 1951 aqreement 
between the administratrices of the 
Estate of Etfie M. Meeker and the 
Chenoweths 

2. The COmmission's November 6,. 1951 
approval of the tran8fer of the 
water system to· the Chenoweths 

3. The Hitchcock Declaration 

E. What was the final result of the 
transactions? 

3. Was property dedicated to public ut 
use after 1~l5·1, or did CMWSI simp 
exercise its easementriqhts? 

A ... h.Well sites 

B. Baumert ReservOir 

4. Would use of Baumert ervoir for non-
utility purposes vio te Water Code S 100 
or Article 10, S 2' the California 
Consts.tution1 

5·. Does our findin t.hat CMWSI possesses 
easement riqht adversely affect Chenoweth 
propertyriq s without due process? 

1. What was 

DRA asser;a that, despite the fact that the issue of lane 
ownership has bee~fore the Commission since 1984, applicants 
have failed to p~sent probative evidence on the issue. ORA 
further assertsJlthat the Chenoweths never provided evidence that 
the Meeker Es~te, the oriqinal owners, had'treated the land as two 
separate par. lels of land.. Moreover, ORA asserts that applicant's 
Exhibit 25· as never admitted into· ev1dence,. is not part of this 
record, a d: should. not be consid.ered as evidence.. Finally, ORA 

- 16 -
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• part of this record, and, should not ):)e considered as evidence .. 
Finally, staff f 

" 
j 

-~-
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asserts that the record shows that the owners pr1o~ to the 
Chenoweths held title to' the land and the watershed question in 
the name of the water company, creatinq a 801id sumption that 
the watershed has historically been an Integ: part of CMWS' 
opera tions • 

In the appendix to Exhibit 25, introduced a series 
of documents, dating as far Dack as 19 , which show that the 
Meeker family real property waS for x and ratem4king purposes 
segregated Detween water syste~p perty and other real property. 

The f1rst of these do ents is 0.24567, dated March 14, 
1932, in C.310S ~nd A.179S2, complaint and a general rate ,. 
application, respectively. /I'n D.2456·7 the Conuniss:i.on sUlIllM.rized. 
the staff's rate base evidence as follows: 

~A field. inve~tfqation of the operations of this 
utility (CMW'5,tr,'toqether with an inspection of 
its physical/properties, was made recently by 
H. A., Noble!, one of the Commission's hydraulic 
enqinOer~, and his rerrt and detailed 
appr~d.sal show a tota of $13,417 for the 
estimate oriqinal cost of the physical 
properties, exclusive of lands and riqhts of 
way, a~d a depreciation annuity of S282 as 
computed by the 5% Sinking fund method .. 
Mr. HI R.. Robbins,. one of the Commission's, land 
apprd1sers, subm1tted. a total of $3,438 for the 
present value of the various lands reserved for 
the/springs and tank sites and $250 for certain 
pipe line rights of way." (E~.i.t 2$,. 
Appendix A-2, p'. 4; 37 CRe 284, 286.) 

I 
The Commission also discussed property taxes, 4S follows: 

./1'he Analysis submitt~d (by the staff) 

/
Of ••• operatinq expenses [for the years 1928, 
1929, and 1930] show& that the i'tem of S500 for 

/ 
taxes includes charges incurred for appliCAnts' 

/ 
priVAte realty holdinqs ana that the portion 

.J' properly chargeable to the utility'S oper4tions 
, should'have been not in excess of S80 AnnUAlly. 

However, the correction for this tax item· is 
larqelyoffset ~y the omission of any charge 
for depreciation." (IC •. , pp. 4-5·;~ 37 eRe At 
28·6 • 

... 17 
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The Above quotation shows that the Commission recOgnized 
in 1932 that the applicants, Effie M. Meeker and. Julia E.)Meeker, 
doing business as camp Meeker Water System, an unincorpo~ate4 
public utility, owned "properties devoted.. to the pub:Yuse-; an4 
that individually or as co-owners they also owned. ~ivate realty 
holdings.. .. (:td. .. , pp. 5-6.) /' ~ 

The appendix t~ Exhibit 25· also con ains the staff's 
appraisal exhibit from A.17952... In that e it~ staff witness 
Robbins inventoried· and appraised. the f lands and rights of way 
of CMWS as of January 1, 19'32.. His i ento2:y lists 21 parcels or 
lots.. The total acreage of the 21 ce ls or lots is- 15 .. 75 acres; 
the average area is 0 .. 75- acre; th largest is S acres; and the 

/ smallest is 0 •. 02 acre.. 1'he va~· of the 21 parcels is $3,438. The 
staff"s· 1932 appraisal did- noy include any property except parcels 
or lots containing springs, iversions, or tanks actually used,. or 
proposed for future use, i public utility ser.rice. (Exhibit 25" 

AP?endix A-3.) 
The append~ 0 Exhibit 25 also· contains a 1935· Tax 

Collector's ledger sheet showing 2l properties associated. with 
CMWS. The ledger Shlet lists 7 parcels totaling l4 .. 8l acres and 14 

/ 

lots, the acreage Of which is not specified. Although the 21 
properties on the~edger sheet and the 2l parcels on Robbins' 
invento~ and appraisal cannot be matched parcel for parcel, it is 
highly prObable/that they a~e the same properties since: l) ]:)oth 
documents list!properties associated with the Camp Meeker Water 

/1 System, 2) only three years· separate· the documents, and 3) the 
total acrea9'es are virtually identical. 4 C:Exhil>it 25, Appendix A-

4 1'he total acreage in parcels 1-7 equals 14~81 acxes, the same 
total that appears on the tedger Sheet~ In ~otalingthe acrea9'es 
of the parcels anQ lots, the Tax Collector excludeQ the lots 

(Footnote con~1nues on next pa9'e) 

- 18: -
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'I 

The appendix to, Exhibit 25 also contains the inventory 
and appraisement of the Estate of Effie M. Meeker. T~ document 
shows that the estate's appraiser inventoried' the CMW"s propertie:J, 

/ . 
parcels, and lots separately from othe:r p:ropert1es owned by the 
d.ecedent Effie K. Meeker, formerly an owner tJJId- operator of CMWS. 

/ 
The properties assoc,iated by the estate's~raiser with the Ccp 
Meeker Water System are virtually identiCal to' the properties 

/ 
listed by the tax collector in 19'35. /(Exhibit 25, Appendix A .. S .. ) 

The four documents descr~d above·, all p:redating the 
~ 1951 real prope~y transactions·,.;shOW that the Commiss.ion, the 

property tax collector, the Co~ssion staff, the Meekers, and the 
estate appraiser, all undersdod' that the properties of the Meeker 
family we:re segregated bet~n water system property and private 
real· estate.. We therefor"~conclude that the lots ~d parcels 
listed in the' Invent0t.3nd Appraisement of the Sffie Meeker 
Eaute, that i8, those appraised as parts of CMWS,. were the real 
estate of the water stem in the years before 19S1. The Inventory 
and Appraisement privides the latest p:re-195,1 info:rm.ation 
conce:rning CMWS r~l estate' .. 

It is 'qually clear from the same four documents in the 
appendix to· ExhiJ:,it 25, that the lands sw::roundingthe water 

I 
system real, e&'tate were treated,by the COmmission, the Commission. 
staff, the t~ collector,,' the Meekers,. and the estate appraiser as ! ... 
(Footnote continued from previous page) 

(8-21), then valued the parcels and lots 3eparately .. Staff 
witness Robbins assiqned an area in acres to, each of his 21 
parcels, includ'inq the small parcels he identified as lots •. 
'thus,. his total acreaqe was 15·.75, acres. Backing out the ten 
smallest' parcels from Robbins' lS.75, acres reduce$, his total to 
14.85· acres, only 0 .. 04 Acre more than the Tax. Collector. 

- 19 -
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the private realty holdings of Meeker family members. For ~d 
valorem tax and ratemakinq purposes, the surrounding lands were 
identified with Meeker family members in their individu~ , 
capacities and not as owners or operators of a publi~tility water 
~ompany. Moreover, there is no evioence in the r~rd, nor does 
ORA contend, that the surrounding lands were e~ in rate ba.se .. 
The only parcels and lots identified with thG""water company :by 
staff witness Robbins 'in 1932 were those ~parcels and lots 
associated with water system tanks, and acilities or explicitly 
held for future use as proposed tank r well sites. 

We conclude that the sur unding lands were the private 
realty hold'inqs of mem:bers of t Meeker family.. 'l!his does not, 
however, mean that the surrou ing lands had no legal relationship 
to the real estate, real pro rtyrights, and' public utility 
ope:cations, of CMWS. e lat.ions hip will be clarified later in 
this decision • 

2. 

A. Il:I<;JsgrognsI / 

Before;discussing the documents pertaining to the 1951 
real property tiansactions, we will note certain facts reqarding 
the pre-19S,1 ~ershiP of CMWS;' Effie Meeker" one of the owners 
and operatorsi' 0·£ the water company, died' July 31" 1940. 
APparent~y, Julia Meeke~, an owner and operator of tho e company, 
also died' n the 1940's.. 'l!hus, for a part of tll4t decade the 
responsi lity to operate the water company devolved upon the 
~dm1ni8tfatrice5 of the Effie Meeker Estate and the administrator 
of the/Julia Meeker Estate.. Paul R.. Edwards, the heir to the Julia 
Meek~ Estate, succeeded.to a 1/3' interest in both the water system 
properties and' other Meeker fAmily properties. However, Effie 

i' 

Mee1cer had'1' heirs,. some of whom also· died during the 1940's. 
Thus" the ownership and'duty to' operate·the water c:omp~nywa~ 
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fragmented between Edwards" with a 1/3 interest, and. the 
administratrices, representing 17 heirs (or the estates ; 
representing deceased' heirs) of Effie Meeker~ It was clearly not 
in the public .interest that publ.ic ?tility auties ana obligations 
should be fragmented amongst so' many or that ownership' of the 
public utility should continue in this· fashion.. J 

In 195,1 the Estate of Effie Meeker was stlll not settled. 
In September of that year the administratrices 0 the Estate of 
Effie Meeker enterea intoe an agreement (Exhib 21; also Exhibit 
25·, Appenaix A-6) with the Chenoweths to· se to, them for 
$16·,196 .. 21 a 14/17ths interest 1n the re property of the Effie 
Meeker Estate. The agreement segregat the properties to· be 

governed by the agreement into gener real estate owned by the 
Meeker Estate ana real and persona property of CMWS. The parties 

.agreed to cooperate to obtain th~COmm1ssion!s authority for the 
/. 

transfer of the Camp Meeker Wa r System properties.. The agreement 
was expressly made continqen upon the Commission~s approval of 
that transfer. This agree nt resulted in two property transfers: 
one represented by the No ember 26'1 195·1 deed (Exhibit 25" Appendix 
A-lO), the other by the ovember 29', 195·1 deed (Exhibit 25·, 
Appendix A-11 .. ) 

We will re lew these two· property transfers separately, 
and then address t overall tmpact of these transfers on the 
current property ghts of the pa~ies to· this proceeding. 

B. 

tober 10, 195·1, the' administratrices and Paul R. 
Edwards . with the Chenoweths in filing an application for 
authority t sell and trans·fer the Camp, Meeker Water System to- the 

8tates, 4%Dong other things, th4t: "I1:. is 1:.he 
belief 0 tbe petitioning sellers herein tM1:. tbe interest of said. 
Water Sy; tem will be best served -:by ,the. transfer thereof . to· the' 

,'" • - 21 ;.. 
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petitioning buyers herein who are also acquiring all of the 
remaining real property owned by said Estate of Effie K. Meeker, 
deceased,. and. the eaid Paul R.. Eclwards in common." (Exhibit~5., 
Appendix A-S, p.4 .. ) / . 

By ex parte 0.46373 the Commission granted t authority 
sought in the application~ Several statements in t opinion show 
that the Commies·ion was aware that the estate' pr rties included 
more than the Camp· Meeker Water System. 
recites: 

..... (the administratrices] desi 
the proceedings of said estat and to· dispose 
of the-properties. comprisin it, £nc:luc!ing the 
interest in the water syst N 

..... administratrices d Paul R. Edwarc1s have 
mac1e ·A"r~angements·t C!ispose of their interests 
to the Chenoweths or the sum. of $24,880 .. 28, of 
which the sum. of S,s·OO has been assiqned by 
them as the amo t of the purchase price 
applicable to e water system, leaving a 
balance of ap oximately $16,300 applicable to 
certain nono rative lands.. .. ..• the purchasers 
intend· to a ire the remaining outstanding 
interests, hich are held by other estates now 
pending i the County of Sonoma, to the end 
that th~ will have entire ownership of the 
water sy, tem-properties.· 

.. 

~he or er grants authority to- the administratrices anc1 
Edwards to sell and t:ranafer their interests in the Camp Meeker 
Water Sptem t . the Chenoweths "under the terms and conditions set 
forth in this application." 

!hat did the...November 26, 1951deed convey? 

,.n the November ~6., 1951 deed, Edwards and 'l'itle Company, 
grantors,Lc:onvey to Chenoweths, grantees: 

..... all of the right, title" and· interest of the 
said grantors in that certain. property s1tuate 
in the Countyot Sonoma,. State of California" 

- 22 -
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and generally known as the C4mP Meeker Water 
System, including all pipes, whether covered or 
on the su~faee, used and employed in conveying 
water to customers o·f said System, and all 
connect10ns and facilities of every kind and 
character used and useful in the operation of 
said System, and also· all rights, privileges, 
and easements Md, used,. and enjoyed .i.e. the 
operation of said System, ~t.nd also alt1 water 
and water rights appurte. nant to~ai System and 
used and useful in its 'operation, n4 also all 
tanks, reservoirs, springs, apr traps, 
pipes, and ditches leading ther 0 or 
therefrom: ~ 

"All real prQperty situate·, 1'1g, and ~ing in 
the County of Sonoma, Stat of CaliforniA,. used 
in connection with the the C4mpMeeker Water 
System, a public ut1lity;{ including the 
following parcels 0·£ real· property s1tuAte 
ly11lg and being 1n th~County of SOnoma, State 
of California, and more particularly described 
as follows: - >1.-" (Exhibit· 25, Appendix A-
10 ~ Exhibit 1&.) 

~he deed goes 0 to· describe: 1) Five parcels 
in Section 27, totaling 5'.6·3· acres;. 2) Three parcels in 
Section 28, totaling 9:4"8: acres; and 3) Ten Lots in 
various Blocks of the second Addition to· Camp Meeker and 
all of Block 36. / 

This listi~ of particularly described parcels and lots 
l ends with the follow1ng sentence: 

"Togethe with any and All other real property 
in said County of Sonoma now or heretofore used 
as spr ng5, reservoirs,. or tank sites in 
conne ion with said camp, Meeker Water System, 
a pub ic utility." 

The deed cone following general language: 

"Together with all water and water rights 
appurtenant to and belonging to the above 
described, land, and all c1itches, pipes,. and 
improvements, and all.rights, privileges,. and 
eAsements· ~10n9inq thereto· or commonly had, 
used, or enjoyed therewith,. tog-ether With all 
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of the personal property used in ~he conduct 
and operation of said Camp Meeker Water Sy em 
and owned in common by the 8~id gr~ntors 
herein. 

"It is the intent and pu:pose of this~eed and 
instrument of transfer to convey not!' only the 
properties particularly deseribed erein, but 
also all riqhts·, easements, and ivileqes Md 
facilities appurtenant to said p Meeker 
Water System and commonly used had, and 
enjoyed in the maintenance an operation 
thereof, whether expressly scr:l.bed· herein or 
not~ and this deed ehallbl s~ construed as to 
accomplish such pu:pose." 

'rhe deed was s.igned by Edwards a (l Titl~ Company on November 26, 
1951, and recorded with the Co ty of Sonoma on December 3, 1951. 

DRkcontends that .. he language in the deeds. reflect an 
intent that not only spec if p~~els of 'land were t~ be 
transferred',. but 41so· any nd All used or useful WAtershed, 
facilities, water rights and rights of entry." (ORA Opening Brief, 
p. 10.) 

c.~SX, o~ ~ other hand,. analyzes the three paragraphs 
quoted above in the;,~llOWing manner: 

"31. E~ining the first paragraph of the subject 
lanqu~q emphaSis ie given to springs, reservoirs, or 
tank s tes ~ or ber~sofoh~ used in connection with the 
8Y8te (emphasis ~dded). There is no sU9gestion of a 
gran of springs, reservoirs or tank sites which might 
the~after become useful to the utility • 

• 3~ ~e second paragraph grants water ~ water rights 
§~urtenant to ana p§longing to the Above-descri~ed land, 
Gtc~, a8 well as 'all rights, priv11eqes and easements 

fQl;.;;Jj~:.r.r.;:IIoAAlIo~ theretQ' (obviously meaninq belonqin9 to said 
real property'), 'or commonly ~ ~ or enjoyeg 
therewith' (again, meaninq used in connect1on with said 
described real property), (emphasis added). Ballentine 
defines 'appurtenant' as: 'be190ging to'r 'a sybordinate 
part 9r adjunct'. 'an ineigental rigbt ottach~d t9 a 
principal property r~'.. Bollem;in(t's Law Oic't;iQnOry, 

, ,Uil .. 
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of the personal property used in the conduet 
and operation of said Camp, Meeker Water System 
and owned in common by the said grantors 
herein. 

WXt is the intent and purpose of this Deed, and 
instrument of transfer to convey not only the 
properties particularly described herein, but 
also all rights, easements, and privileges and 
facilities appurtenant to' said Camp Meekye 
Water System, and commonly used~ had~ and 
enjoyed in the maintenance and· operation 
thereof, whether expressly deserib/d he in or 
not~ and this deed shall be so· const ~ as t~ 
accomplish suchpurpose.* 

The deed was signed by Edwards and Title company on November 26, 
19501, ana recorded with the county of son/ma on :December 3, 1951. 

Staff contends that wthe!1: ln ge in the deeds reflect an 
intent that not only specific parcels of land were to· be 
transferred, but also, any and all,u d or useful watershed, 
facilities" water rights andrigtt of entry.w (Staff Opening 
Brief, p. 10.) 

CMWSI, on the other h nd~ analyzes the three paragraphs 
quoted above in the tOllowin9~nner~ 

w31. Examininq th.lfirst paraqraph or the sUbject 
lanquage emphaSis/is given to springs, reservoirs, or 
tank sites ~~' heretofore used in connection with the 
system- (emphasi added).. There is no- suqqestion of a 
grant of sprin 5" reservoirs or tank sites which might 
thereafter be me useful to the utility. 

"'32. The secind paragraph grants water and water rights 
appurtenant/to and belonging to the above-described land, 
etc., as w~l as 'all rights~ privileges and easements 
belonging thereto' (obviously meaninq belon9inq to said 
real prope=rty), 'or commonly~' ~ or en19ved 
therewi~' (aqain, meaning used in connection with said 
described real property), (emphasis added)' .. Ballentine 
detineS]~appurtenant' as~ 'belonging to'; '0 subordinate 
part o~djunct'; 'an incidental right attaehedLto a 
principal property right'. Ballentine~, Low Dictionary. ll§.2.j . 

1 

1 
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"33. The third p~ragraph expresses the intent of the deed 
to transfer not only the properties described therein but 
also rights, easements ~nd privileqes and facilities 
appurtenant to said system. Obviously there is no· 
suqqestion that real property not clescribed in the deed 
is to· be considered trans·ferred but only riqht${ 
easements, privileqes ~nd facilities ari~:~ut of or 
connected with the saicl described real pr~.wY. 

" 34 "' In a .careful reading of the above J..6nquage two 
thinqs become abunda~tly clear. First/, there is no 
suqqestion of any intent to convey 4ftY real property not 
specifically described. What is readily apparent is of 
course the intent to· preserve~o, he specifically 
described· real property all wat r and water riqhts 
already 'belonqinq to the.abo -d.escribed land.' 

"35. Nor is there any sU9'q tion of any intent to convey 
any rights not already ap' rtenant to and belonqinq to 
the spocifically descri d land. It should be noted that 
the first time use of e term "watershecl' arose or any 
conten.tion asserted w h respect thereto· was by Staff l.n....._ . 
April, 1984, durin e course of the first hearing 
reqardinq this App cation. 

"36. Secondly, t deed is totally devoid of any lanquaqe 
to suqqest any ntent to, convey to· the water system 
rights to oper te prospectively so- as to· increase the 
water system' . riqhts in adjacent properties as its 
needs miqht ncrease. 

"37. What oday might be needed by or deemed useful to 
Camp Mee r Water System to- make it 'complete water 
system' y today's standard is a separate and distinct 
issue om the question o:f what in fact is owned by the 
utili .... (Exhl.J)it 25·, incs.rporated.by reference in CMWSI ----I q Br1ef, W'· 10-12.) . 

5 On paq6 1 of its Openinq Brief, Applicant incorporates 
Exhibit 25 by reference "as a portion of its opening 
brief/argument." Althouqh the appendix to· Exhibit 25 was- admitted 
into· evidence, the exhib.it itself was not, since no· witness 
testified to the facts ~sserted' therein. (TR 5·: 456-459., To the 
extent that Exh~it ~5 contains leqa!" arquments which ~re properly 

(Footnote continues on next· paqe)· 
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We believe that both parties are partly right and 
partly wrong in their evaluation of the property rights at is 
in this proceeding. ORA is correct in asserting thatCMWS 
right to use Chenoweth land for public utility purpose$, 
in claiming that CMWSI has an ownership interest in th 
CMwS.I is correct in asserting that the November 26,. '5·1 deed gave 
it no ownership· interest in Chenoweth land, but e s in contending 
that CMWSI has no rights to use that land. We w: 1 explain. 

The lanquage 0·£ the November 26·, 195 
the Estate of Effie K. Meeker ana Paul R.. E 
only the real property' held by the Camp· Me er Water System, but . 
also any water rights, easements ,. ana pr ileges held by the water 
company .. Clearly, something more than eal,estate and the 
attenaant rights of the owner to· use hat real estate was. conveyed. 

_. _ Reviewing the eJ.rcumstan IS surround·ing. the transaction 
in light of California Civil Code provisions governing property 
transfers, we find· that the tra sfer of these water rights, 
easements, and privileges gave/CMWSI specific legal rights to use , ' 

the land retained by the Me;eers anel subsequently transferred to 
the Chenoweths on Novembesn9, 195·1. A quick summary of easement 
law may be helpful a:l;t point. 

An easement a property' interest in the land of another 
which entitles the 0 er of the easement to· use the other~s land or 
prevent the other f m· using that land.. (Moylan' V". Dykes (198-&). 

(Footnote co inueel from previous page) 
included in legal brief, we accept the incorporation of this 
material b~ reference. 

We do not,. of course, condone the practice of cit1nq in a 
brief fac ual material not admitted into· evidence. To the extent 
that CMWI's blanket incorporation of Exhibit 2S includes the 
purport Clly factual material in Exhibit 25·, CMWSI's incorporation 
of thi material in its brief is highly ob~ectionable.;. We advise 
CMWSI 0 refrain. from· this improper practice in the future. . . . 
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We believe that both parties are partl 
partly wrong in their evaluation of the prope y right. at i.sue 
in this proceeding. Staff ia correct in a erting that CMWSI has a 
right to use Chenoweth land for public u ,lity purpos •• , but errs 
in claiming that CMWSI has an ownersh interest in that land. 
CMWSI is correct in asserting that e November 26, 1951 deed gave 
it no ownership interest in Cheno th land" but .rrs in contending 
that CMWSI bas no rights to use hat land. W. will explain. 

The ovember 26, 195.1 deed' states that 
the Estate of Effie K. Meek 
only the real property he 

an~ Paul R. Edwards transferred not 
by the Camp'Meeker Water System, but 

also any water rights" sem~nts" and privileges hele!· by the water 
company. Clearly, som thing more than real estate and the 
attendant rights of e owner t~use that real .state was conveyed. 

Reviewing the eircumstanees surrounding the transaction 
in light of Calif ia Civil Code provisions governing property 
transfers, We fi ~ that the transfer of th •• e water rights, 
easements, and rivileges gave CMWSI specific legal rights to use 
the lana retai ed by the Meekers and subsequently transferred to 
the Chen owe 
law may be 

on November 29, 195.1. A, quick summary of easement 
lptul at 'this point. 
easement is a property interest in the land of another 

I 
which entifles the owner of the .asement to- use the other's land or 
prevent the other from- using that land,., (Moylan y. Dykes (1986) 

1/ 

(Footnote continued from previous page) 
included in a legal briet, we accept the incorporation of this 
material by reference~ 

We 40' nQtr of course, condone the practice of citing in a 
brief factual material not admitted into- evidence. To the extent 
that CMWSI's blanket incorporation of Exhibit 2$ includes the 
purportedly factual material in Exhibit 2S, CMWSI's incorporation 
of this material in its brief is highly objectionable. We advise 
CMWSI to, refrain 'from, this improper practice in the future .. 
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181 CA 3d 561~ 568; W1.tkin~ Real Property, 9th Ed. (1987), S 434.) 
An easement is an interest in the land of another, but not an 
estate in land .. (parr V'. Lone Starr Industrie§ (lJ?f) 94 CA 3d 895·, 
901.) Thus, it is a right to- use land, but;2:0t 0 claim the land 
as one's own. The land to· which an easement s attached. i$ called.' 
the dominant tenement; the land· burdened b the easement is called 
the servient tenement. (Civil Code S 80~! 

Civil Code S 801 states tha~The follo~ing land burdens, 
or servitudes upon land~ may be attached to other land as incidents 

/ 
or appurtenances, and are then cal1ed easements: ••• 4. The right-
of-~ay; 5·. The right of ~ .... ; 6. the right of 
transacting business upon land; 9. The right of receiving water 
WIll .... ~; 10'. The right f flooding land; 11 .. The right of 
having water flow ~ithout dMninuti,on'or diSjiurbance oLany kind; 
.... It 6 ( emphasis-added.). I _ ... 

Civil Code S ~ states that ~Athin9 is deemed to be 
incidental or appurtenont to land when it is ysed with the land for 
its benefit, as in th/case of a way or watercourse,. or of a 

I 

passage for light, ~r, or heat from or across the land of 
another. It (emphaSis' added.) 

I 
Thus, ~.easement is a right to use,. or burden, the 

/ 

6 Because the "water and water rights" and "all rights, 
easements, and privileges and facilities appurtenant to· said Camp 
Meeker Water System ••• " conveyed. by the November .26, 1951 deed and 
the identical August 7, 19'5·9 deed could all be characterized as 
"easements~ under Civil Code S 801, we will hereafter generally 
refer to· them· as· "easements." 
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benefits.7 . / 

As Gene Koch pointed out in his comment. on the proposec1 
decision, an easement cannot be held by the owner~f the property 
burdened by the easement (Civil Code § 80S). ~ owner of an 
easement has· riqhts over the land of anoth.r~ot riqhts over his 
or her own land. Thus, it is clear that t~ easements. conveyed by 
the November 26, ~9'Sl deed affect propert,{ other than the land 
conveyed by that deed. Given the rela onshi~ of the water system 
to the land. retained by the Estate of ffie H. Meeker, it is 
obvious that the reta1ned land is t e land affected by the 
easements. 

In the present ease, 
Cam~Mee~er Water System· have 
their land that was not in 

t e Meekers did not as owners of the 
formal easement over the portion of 

ir pub~ic utility water system rate 
base... They did not need on ,. since they alreaeSy posse.seeS the 
riqht t~ explore for and d velop new water sources on that land, 
and to· rest assured that ihey would not,. as owners of that land,. 
anythinq contrary to their interests as operators. of the Camp·­
Meeker water System·. ~e pul>lic utility,. however, had what is 

do 

7 When the word -appurtenant* is used in connection with the 
word *easement,.* t does not mean that the easement is physically 
attached to· the sement owner's land,. but rather that it is 
leqally attached to· that land which it benefits. The lancl to-wh:Lc:h 
an easement is taehed is called the dominant tenement~ the land 
burdened by th~easement is called the servient tenement. (Civil 
Code § 803.) 

Easements may be either *appurtenant* or win qross.* 
HAppurtenant asements* are transferred alonq with the property 
they benefit~/whether or not they are mentioned in the deed itself 
(Civil Code §'§ 662, 801, 1084 anc1 1104; Moylan y. QYkes, supra,. 181 
CA 3d at 5-68;-569). Easements win qross* are personal r:i.qhts which 
are not transferred when the land is sold. (Civil Code § a02.) 
Where it is/unclear Whether an easement is in qross or appurtenant, 
it will be assumed· that the easement is· appurtenant. (Continental 
Baking CompanY v, Katz (1968) 68 C 2d 5012',. 521-523:. Elliott y. 
MeComps (1941) 17 C 2<1 23·.) 
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/ 
/ 

benefits.' / I" As Gene Koch pointed out in his comments on thJlProposed 
decision, an easement cannot be held by the owner of the property 

./ 
burdened by the easement (Civil Code S 805). 'rhe ow;t.er of an , 
easement has rights over the land of another, not tights over his-
or her own land._ Thus, it is clear that the eas"ents conveye<1 by 
the November 26·,. 1951 deed affect property otn.fr th4.n the land 
conveyed by that deed. Given the relationsh!:P of the water system 

/ to- the land' retained by. the Estate o·f Effie K .. Meeker, it is. 
/ obvious that the retained land is the lAnd affected by the 

easements.. . . / . . 
In the present case, the Meekers did not as owners of the 

~ 
Camp Meeker Water System have a fral easement over the portion of 
their land that was not in theirjPu:blic utility water system rate 
base.. .They did not need one,_.sdnce they already possessed the 
right to explore for and dev~p new water sources· on that land, 
and to rest assured that th~ would not, as owners of that land, do 
anything contr~ to thei~interests as operators. of the Cam~ 
Meeker Water System. Thl' public utility,. however, had what is 

7 When the wor wappurtenant" is used in connection with the 
word "easement,W ~t does not mean that the easement is physically 
attached to the ,easement owner"s land, but rather that it is 
legally attached to· that land which it ~nef1ts·. 'rhe land to which 
an easement is/attached is called the dominant tenement;. the land 
burdened by t~e easement is called the servient tenement.. (Civil 
Co<1e sao 3 .. ) I 

Easeme~s may be either ~appurtenantN or Win groSS.N 
"Appurtenant e4sements~ are transferred along with the property 
they bene£it, whether or not they are mentioned in the deed itself 
(CiVil~O e SS 66·2, 8.01, 1084 and 1104; Moyj,an v. Rx)ses, supra, lS1 
CA 3d at 5·68-569). Easements "in gross" are personal riqhts which 
are not transferred when the land is sold. (Civil Code 802.) 
Where is unclear whether an easement is in gross or appurtenant, 
it wi be assumed that the easement is appurtenant. (Continental 
~~lt~~ffi~~~~ (196·8) 6·8 C 2d 5·12,.52-1-523; ~11iott v. 
~ 2~.) 
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~ sometimes referred to as a *quasi-easement* which ripened into a 
formal easement when a portion of the land was conveyed to the 
Chenoweth. by the Novem))er 26·, 195-1 deed. 8 / 

~ 

Wben the Estate of Etfie M. Meeker and P~Ul .. Edwards 
transferred the water system to the Chenoweths by w y of the 
November 26, 195·1 deed, they expressly transferre all water 
rights, easements and privilegQs previously enj yed by the Camp· 
Meeker water System. These rights, easements and privileges 
benefited· the water system-and burdened. the roperty ot another­
the remaininq land held by the Meeker Es These water rights 
and easements are appurtenant to the wa r system property 
transferred by the November 26, 1951 ed .. 

We note that even it the 
not mentioned easements, an imp1ie 
created by operation of law.. Civ 
with property, .... states that: 

easement would· still have been 
Code § 1104, 'Easements passing 

e same manner anCl to the 
uch property was obviously 

and· permanentl used by the person whose 
estate is tra sferred, for the benefit 

8 The concept of quasi-easement may ~e explained as follows. 
When two parcels of land are owned by one owner, it is not possi~le 
for that owner as wner of parcel A to-have a true easement with 
respect to· parcel ~, but it is possible for that person to- be using 
parcel S for the service of parcel A. Parcel S, for example, may 
have a roadwaY'tj02: a water system, which benefits parcel A.. In 
such a case, the owner of the parcels could ~e said to have a 
quasi-easement er parcel S for the benefit of parcel A. When 
parcel A is sol~,. the quasi-easement becomes a true easement 
possessed by the new own.r of parcel A. If the owner does not gain 
the.easement ~ough express grant, he gains it by operation of 
law... (Civil C9de § 1104.) 
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/ 
sometimes referred to as a "quasi-easement- which ripened into a 
formal easement when a portion of the land was conveyed d the 
Chenoweths by the November 2'6" 19'5,1 deed .. 8 - / 

When the Estate of Effie M.. Meeker and Pad R. Edwa.rds 
" transferred the water system to the Chenoweths bYfi/ay of the 

Novembe~ 26·, 195,1 deed, they expressly transferred all water 
riqhts, easements and privileqes previously e;r.(0yed by the Camp 
Meeker Water System. These riqhts, easement;$,. and privileqes 
benefited the water system and burdened t~property of another-, 
the remaininq land held by the Meeker Estate~ These water riqhts 

,/ 
and easements are appurtenant to, the w4te~ syste~ property 
transferred by the November 26"195,lIdeed ... 

, We note tha~ even if th~OVember 26, 195,1 deed had 
contained no mention of an easeme'nt" an implied easement would 

;-
.. still have been created' by ope.r'atioD-of. .. ~aw. Civil Code S 1104, 

" "Easements passinq with property,· states that: 
1 

"WHAT' EASEMEN'I'S "PASS- WXTH PROPERTY. A.... 
tran;:,; of "«l propert~ passes all 
easements att4ched thereto, and e:r;:eates in 
favor thereot' on easem~nt to use other real 
property ot/the person whose esta'te is 
t;Ans.ferred· in the s&ne manner and to the 
same extent as such property wa.s obviously 
andpermenently used by the' person whose 
estate s transferred,. for the benefit 

8 The concept of a qua.si-easement may be explained as follows. 
When two p,drcels of land are ownec1 by one owner, it is not possible 
for that owner as owner of parcel A to, have a ,true easement with 
respect io parcel B, but it is possible for that person to' be using 
parcel B for the service of parcel A. Parcel S, for example, may 
have a/roac1way, or a water system,. which benefits parcel A. In 
such tf case, the owner of the parcels coulc1 be saic1 to have 4 
quas~-easement over parcel S, for the benefit of parcel A. When 
parcel A is sold,. the quasi-easement becomes. a true easement 
poeessed by the new owner of parcel A~ Xf the owner does not 9'ain 
the easement through express grant,. he gains. it by operation 0'£ 
law. (C;!.vil Code, S 1104.) 

• - 29-
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thereof, at the time when the transfer was 
agreed upon or completed. w (emphasis added.) 

Thus, even if the November 26, 1951 deed: did. not explicitly mention 
easements, the Chenoweths" as the new owners of the Camp Meeker 

/' 
Water System, would have had; an implied; easement to use/tJti.e 
remaining Meeker property in the same manner as it was/being used 
when both properties were owneQ by the Meekers. ~ 

2. What is the extent of the easements benefiting CHWSI 
and burdenipg Chenoweth land? ~ 

We must now' determine the extent Cf the easement rights 
possessed by CMWSI over the Chenoweth lana( We will use the' . 
following guidelines. ~ 

The scope of an easement is etermined by the language of 
the grant, or the:,nature of the enj , en.t. ~y wh1ch. it was acqulred .. 
(Civil Code S 806). Courts ~y consider the type of rights 
conveyed' anel the' relationship· l:>e~een the easement and other real 
property owned by the recipient/of the easement ...... Hoylan v . 
Me" supra, 18:1 CA 3d at 5.6)'., "CClonsideration must be given 
not only to the actual usesjbein9' mAde at the t1me of the 
severance, but also- to· suc:li uses as the facts and circ:ums'U.nces 
show were within the reas'onable contemplation of the parties at the , . 

time of the conveyan~ (Fristoe v. prapeou (195·0) 35 C 2d 5·, 10 .. ) 

See also·, ~rqe v. ~qarian (1983) 139 CA 3d 856, 86·1-862.,) And 
.. an easement created/by conveyance,. having by its nature a. 

I . 
prospective operat~n, should be assumed to have been intended to 
accommodate futuri needs.'" Faus v. City of Lo" Angele§ (190.7) 67 
C2d 35·0,355·.) ¥nallY, easements conveyed in deeds must be 

interpreted in~avor of the qrantee - in this ca.se, the new owners 
of the Camp Meeker Water System.. (Civil Code S 106·9.) We will 
therefore in;'erpret any ambiguity in the deed to provide the water 
company wit more, rather than less, property rights. 

4. Deed; language 

.• - 30-
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thereof, at the time when the transfer was 
agreed upon or completed.* (emphasis added.) 

Thus, even if the November 26, 19S1 deed did not explicitly mention 
. / 

easements, the Chenoweths, as the new owners of the camp·Hee~er 
water System" would have had an implied easement to use th"" 
remaining Meeker property to· benefit CMWS in the same ~.r as it ( 
was beinq used When both properties were owned by ~4kers. 

2. What is the extent o'f the easemen7benefitinQ CMWSX 
And burdening Chenoweth land? 

We must now determine the extent of e easement riqhts 
possessed by CMWSI over the Chenoweth land. We will use the 

following quidelines. 
The scope of an easement is d termined by the language of 

the grant~ or the nature of the enj~~nt by which it was acquired. 
(Civil Code § 806). Courts *may co~ider the type of rights. 
conveyed and the relationship b.t~en the easement and other real 
property owned by the reciplent j'f the easement .... * MQYlan v', 
D:lkes, supra~ 181 CA 3d at 5691) *(CJonsideration must be- given 
not only to the actual uses ~ing made at the time of the 
severance~ but also to such~ses as the facts and circumstances 
show were within the rea&onable contemplation of the parties at the 

time of the conveyanee.~EXistpe y. prapeA~ (1950) 35 C 2d 5, 10.) 
See also, Geotg, y, Gqs~X:iAn (198'3) 13!f CA 3d $56-, 861-862.) And 

Wan easement created ~ conveyanee~ having by its nature a 
prospective operatiol should be assumed to have been intended t<> 
accommodate future reedS~'* Faus v, City qt Los Angeles (1967) 67 
C2d 350, 355-.) FiJla1ly, easements conveyed in deeds must be 
interpreted in ta/.;or of the grantee - in this ease ~ the new owners 
of the Camp Mee,rer Water system. (civil Code § 1069~) We will 
therefore interpret any am):)i9Uity in the deed to" provi4e the water 

I 
company with more, rather than less~ property rights. ' 

/ t. Deed-language 

- ~ -
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follows: 

~,. -

Here, the deed lanquagp.·;t'antinq the easement reads as 

" ••• all of the right, title, and interest of the 
said grantors in .... the C-'Jnp Meeker Water 
System, including all pipes, whether covered or 
on the surface,. used and employed in conveying 
water to ~he customers of said System, and all 
connections and facilities of every kind and 
character used and useful in the ope:ration 0 
said System, and ~ls9 all rights, privile~~ 
~nd ea,semen'ts had, used, and. en1oxed. in 't~ 
9p2;~i9n 9~~aid System, and also all w~er 
and wat9r rights ~pP£Alenant to ~id S~tem aDO­
yeed 0; useful in its operation, and ?1so all 
tanks, reservOirs, springs~ spring tjtaps, 
pipes, and ditches leading thzeeto r 
therefrom: 

The deed·coneludes with the f lowing general 
_language: 

~~....ll:~IS.2:~W~~OO~t!!lm and. commonly used.,. 
n ~he maintenance and 

, wh~>her ezpressly described 
d this Deed shall be 80 

. accomplish such purpose. 
Sl.mJ:i!,4J.S!.i!.,/a,2,..,.J~~ .. ) 

It is clea that CMWSI, as holder of ~he easement, has 
broad rights to wa'o/!r from the land subj"ect to· the easement. The 
expansive nature cf the easement granted is clear from the 
statemen~ of intlnt that the deed be interpreted to· t:ransfer not 
only the prope~y specifically de~eribed in the deed, but also all 

/ 
rights, easements, and privileges and facilities app~~enant to the 
water system~ whether expressly described or not.. This statement 
leaves no doubt that the parties t~ the deed intended that ~he 

I . 
water company not be harmed :by the transfer,.. and that the new 

- 31 -
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tollows: 
Here, the deed language granting the easeme 

* ••• all ot the right, title, and interes ot the 
said grantors in _._the camp Meeker W er 
System, including all pipes, whether covered. or 
on the surtace,. used and employed· conveyinq 
water to the customers ot said sy5ltem, and all 
connections and tacilities ot ev ry kind and 
character used and usetul in operation ot 
said System, . 

~~~~~~~~~~~~ 
~~~~~~~~D-~A-~~~~, and also-all 
tanka,.resexvoirs, 5,. spring traps, 
pipes" and <1itches ng thereto- or 
theretrom.·: 

The deed concludes 
language: 

th the following general 

r that CMWSI, as hold.er ot ~:be easements,. 
broad rights to· wa er from· the land sUbject to the easements. 
expansive nature t the easements granted is clear from the 

as 

has. 

'l'be 

statement of int 
only the propert 

t that the deed be interpreted to transfer not 
specitically described in the deed, but· also all 

rights, easements, and· privileges and facilities appurtenant to the 
I 

water system·,. wp.ether expressly described. or not.. This statement 
leaves no doUb~ that the parties to the deed intended that the 

I, • 
water company jot"be harmed' by the transfer, and:. that the new 

1 

I 
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owners have every single property right enjoyed by the former 
owners with regard' to· the operation anet maintenance of the wAter 
system.. /' 

:b.. The relAtionship, between the water r.i.ghtB .emd 
easements ..mel the land to- which they ar~ttached 

~he property to which the eAsement in que8~n is 
/ 

attAched belongs to A publiC utilityobliqated to;Pr0vide sAfe and 
Adequate water supplies to, its customers. (Ca11tOrnia Health And 
SAfety Code 55 4011-4016:.) A look at the ro /tionshiP' :between the 
Chenoweth ~And Anet the land owned by CMWSI helpful in our 
evaluation o,f the scope of the eAsement .. 

CMWSI witness William Chenowe testified that none of 
the wells currently serving the water. system are lOCAted on CMWSI 
land .. (TR 2: 184-186·.) All of the wells prov1d1nq water to CHWSI --_. - -,.-.... 
were drilled' on Chenoweth land af er efforts to develo~ wells on 
CMWSI land failed... (TR 2: 19'4. ':he wells on Chenoweth land 
provid.e About hAlf the utilit s totAl water supply. (Exhibit 20, 
p. 18 .. ) 

For health And s fety reasons, the use of groundwater 
from wells is preferable 0' the use of surface sources of water, 
Although OHS :believes :cface sources must De mAintained as :bACkup, 
emergency sources. (0 witness Clark, TR 1: 18-19', 31-32, 34., 
DRS· witness Cla:ck t tified that DRS was concerned about tho lonq­
term yield of the/lells serving the water system, bec~use the wells 
drilled in the e«rly 1980"s with Safe Drinking Water Bond Act 

I . 
(SDWBA) funas, had yet to· :be tested during a period of low rainfall; 
if the wells ~lled. beCAuse o,f clogging, they could possibly be 

I 

redrilled, ~~t if they failed because of drought conditions that 
migh.t not be thE) case .. (TR 1: 34-36; Exhibit 7.) oBS's position 
has always! been that surface sources must be treated And AdditiOnAl 
water so;6.rces developed'. (TR 1:,39', 41;' See' also,. OKS· Exhibits 28 
and' 36 Clark testified, that DBS had agreectwith the community 
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• former owners have every sinqle property riqht enjoyed by 
owners with reqard to the operation and mainte e of the water 
system. 

b·. The relationship between th vater riqht. and 
easements aneS· the laneS to ch they are attached 

~he property to· which the eas ents in question are 
attached belonqs to a public utility liqated to· provide safe and 
ad.equate water supplies to- its'c:usto era. (California Health and 
Safety Cod.e §§ 4011-401& •. ) A 100 at the relationship between the 
Chenoweth land· and the land owned y CMWSI is helpful in our 
evaluation ot the scope ot the sementa. 

CMWSX witness Willia Chenoweth testified that none of 
the wells currently servinq t • water system· are .located on CMWSI 
land. (TR 2': 184-18.6.) Al ot the wells provicUnq water to CMWSI 
were drilled· on Chenoweth nd after e!torts to- develop wells on 
CMWSI land tailed·. (TR 2'· 194.) . '!'he wells on Chenoweth land. 
provide about halt the u ility's total water supply. (Exhibit 20, 
p. 18 .. ) 

safety reasons,. the use ot qroundwater 
.. from· wells is prefer e to· the use ot surtace sources ot water, 
althouqh DBS· believe surface sourees must be maintained as backup, 
emerqency sources. BS witness Clark, TR 1: 18.-19, 31-32, 34.) 
ORS witness Clark t stified that DHSwas concerned about the lonq­
term yield ot the ells· servinq the water system, because the wells 
drilled in the ea ly 19'80's with sate Drinking Water Bond Act 
(SDWBA) tunds ha yet to be tested durinq a period of low rainfall; 
if the wells fai ed because ot elO9'qinq, they eould possibly be 
redrilled,. but f they tailed beeause ot drouqht conditions that 
might not be e case .. ('1'R'1: 34-3&; Exhibit 7.) DRS's position 
bas. always be that surtace "sourees must be treated: and. add.itional 
water sourees developed.. eTR: 1: 39-,. 4.1: see also-,. OBS Exhibits 28 
and- 3·6.) Cl' rk testified: that DBS: had ·aqreed with· the eommunity 

I 

1 



•• 

• 

. ' ".'''''. 

A.S3-11-54 );LJ/RTB/tcq/fnh ALT-COM-FRD 

and the water company that additional horizontal wells should be 
developed so that less surface water would have to-be treated. (TR 

1: 41.) DHS, points out that the lands affected', by the easement 
have as a watershed fed water utility sources since at least 1932, 
and have provided sites for new wells to replace old well~ t t 
have become clogged or have otherwise deteriorated. ('l'R • 34-36; 
TR 6: 5·69 ~ 586-592.) DHS notes that water from this 1 cl: is vital 
for the continuinq operat10n. of the water system. ( 5: 468-469.) 

i' 
If the easement were limited to the use of springs or 

diversions on the watershed in 195·1 and to· the potection of 
surface and groundwater flow feedinqutility }purees in existence 
at that time, CMWSI would not be able to der10p new water sources 
on Chenoweth land. Since 195·1,. a great many of the water sou;rces 
in use at that time have deteriorated o~beec taken out of 
se:vice ... 9· The wells on Chenoweth lancf are CMWSI's only source of 
well water. New wells will be re~ed to replace clogged or 
drouqht stricken wells, and' to p~cIvide an additional supply of safe 
drinking water. Efforts to clr:Ltl.wells on CMWSI land have failed • 
Although the Chenoweths have~operated with CMWSI with regard to 
the development of new wat sources, they might sell the land to, 
someone not affiliated w the water company who might be less 
cooperative. 

When we vi. the water rights and easement granted in the 
November 26·, 19'5.1 d '. in liqht, of, their relationship· to the public 

9 A report prepared by Branch witness Martin R. Bragen notes 
that: N'S1nce 195-1 there have been many water sources for the 
system, mos of them not now' in use. Seven of the springs which 
were used r.n 1951 are still active today" wh.i.le twenty-n1ne springs 
and wells,which were used between 1951 and the present are no 
longer ac~ive. Most of the sources dried up~ Twelve ~ources ~dded 
since 1951 are still active.... (Exhi})it 20,. p.., l8 (footnote 
omitted/) It is clear that CMWSI water sources present a moving 
tarqet,! and' cannot be pinned down to aspec1.fic number .of static 
. locations .• 
~. 
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/' 
and the water company that additional horizontal wells should be 
developed so that less surface water would,have ~~e treated. (ToR 

1: 41.) DHS points out that the lands affeet.4 by the easements I 
have as a watershed fed water utilitysour~ since at least 1932, 
ar.4:have provided .ites tor new wells t~~~~~ce old wells that 
h~.ve become clogged or have otherwise teriorat.d.. en 1: 34-36: 
TR 6-: 569, 58'6-592.) OHS notes that ater from this land is vi tal 
tor the continuing operation ot th water system. (TR' 5: 468-469 .. ) 

If the easements were l'mited to' the use of springs or 1 
diversions on the watershed in l~Sl a~d to the protection of 
surface and groundwater flow ~eding utility sources in existence 

I' , 
at that time,. CMWSI would n~t be able to develop. new water sources 
on Chenoweth land,. since 1'951,. a great many of the water sources 

I 
in use at that time have;deteriorated or been taken out of 
service .. 9 The wells on?enoweth land are CMWSI "S only source ot 
well water. New wello/will be required to· replace clogged or 
drought stricken wel1s,. and to provide an additional supply ot safe 
drinking water .. Eflorts to· drill wells on CMWSI land have failed • 

I 
Although the Cheno/wetha have cooperated with CMWSI. with regard, to 
the development o! new water source., they might .ellth. land to 
someone not att iatec1· with. the water company who might be less ' 
cooperative. 

____ I 

9 A report prepared by staff witness Martin R. Bragen notes I 
that:. "Since 195,1 there have been many water sources for the 
system, most of them not now in use. Seven of the springs which 
were used in 1951 are still active today~ while twenty-nine springs 
and wells which were used between 1951 and the present are no 
l~nger active. Most of the sources dried up. TWelve, sources added 
Sl.nce 1951 are still active .. " (Exhibit 20, p. 18: (footnote 
omitted',.,) It is clear that CMWSI water sources present a moving 
target,. and cannot be pinned down toa specific number of static 
locations.. ,--

-.,.,-
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When we view the water rights an 
the November Z6-, 1951 deed in light of 
pub,lie' '" 

-,3-&'-

casements granted' in 
irrelationship to,the 

\ 
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utility land to which they are ~ttached, we conclude that th¥' 
should, beinterpret~ct so' a's to· enable CM'RSI to contin'.le to meet ts , 

public utility obligations. CMWSI would, not be able to' meet s 
public utility obligations to provide customers. with a se;.ure and, 
adequate source of safe water if the easement were limited to- the' 
,sprinq. in existence in 1951. / 

c. C1xcuDustances within the contempl..ad.on of the 
Heeker EstAte and ~e Ch~ ~ 19S1 " 

CMWSI's assertion that ,there is~no as on to· infer that 
p~rties to· the 195,1 deeds intended tha":. the' on-utili ty lan~ be 
affected :by any water sources,beyond thos in existence in 1951 or 
tMt such water sources, ' be expande9: t~lerve the, needs of an 
increased customer base is not convin~~q_ , 

A Commission decision issuect on June 13; 19S0,just three 
mo~ prior the date the Estat~ ot! Eff.ie M.' Meeker ~d Paul R.. . 

. / 
Edwards reached' an aqreement to t,lransfer the water system to· the 
Chenoweths, found that the cam~Meeker Water System had inadequate 
water sources to serve existi,riq and future customers 4nd ordered 
numerOus .improvements in th'/water supply.lO In 0.44303, 49 CPO'C 

. I 
729 (1950) the Commission/8,tated that: 

/ 
"The present ,.lowers (the" Mee]c:ers] of the system hAve 
failed to recognize their responsibility as operators of 
a public utlllity, and the p:z:esent proceeding and the ' 
currentreeord only'serve to emphasize thAt detieie~1e3 
long' inberent in the system still persis't ~ These defects 

I 
10 Th1. wa~t the first time CMWS was or4ere4 to improve 1ts 

service and.~ncrease its water supply. The very first Commission 
decision concerning CMWS found that "service rendered on said C4mp 
Meeker Water System has ~een inadequate~ insufficient and 
unsat.i.sfACtory and that certain repl~cements ana enlar9'ements of 
the distri~ution pipe m4ins and' further development of the spring 
sources/of supply and improvement in operating methods and 
pract~e5 are nece88~~ and require4 in oraer that adequate, 
suff:te1ent and satisf4ctory seXV£ce may· be' rendered" to· consumers." 

/

. (0.24567 , . 37 CRe ZS4, 2SSC (1~32).) .'. 
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utility lanci to which they are attached, we conclude that they 
should be interpreted so a$ t~ enable CMWSI to continue/to meet its 

/ 
public utility obligations. CMWSI would not be able o meet its 
public utility obliqations to· provide customers wi a secure anci 
adequate source of safe water if the easements re limited to the I 
springs in existence in 1951. 

c.. CirCU'llStances wi thin the ntemplation of the 
Keeker Estate and the Ch owetbs in 19S1 

CMWSI's assertion that there is no, reason to infer that 
parties to the 19S1 deeds intended t t the non-utility land be 

affected by any water sources beyo a those in existence in 1951 or 
that such water sources be expan d to serve the needs of an 
increased customer base is not onvincing_ 

A Commission decisi issued on June 13, 1950, just three 
months prior the date the E ate ot Ettie M. Meeleer and· Paul R .. 
Edwards reached an aqreeme to transfer the water system to the 
Chenoweths, found that th Camp Meeker Water System had inadequate 
water sources to serve istinq and future customers and ordered ' 
nwnerous improvements the water supply .. 10 In 0.44303, 4.9 CPO'C 
729 (195,0) the Commis ion stated that: 

-The pres t owners (the Meekersj of the system have 
tailed t recQ9nize their responsibility as operators of 
a publie utility, and the present proceedinq and the 
current record only serve to emphasize that defici.n~es 
~ng-4~~~~~~~~~~~~~~~~~. These defects 

10 This was ot the first time CMWS was ordered to improve its 
service and i crease its water supply. The very first Commission 
decision conc~rninq CMWS found that -service renOered on said camp 
Meeker Water/System has been inade~ate, insufficient and 
unsatisfactory and that certain replacements an4 enlargements of 
the distribufion pipe mains and further development of the sprinq 
sources of supply and improvement in operatinqmethods and 
practices are necessary and required in order that adequate,. 
SUfficient and.satisfactory service.may be renOereO" to consumers." 
(0.2'4567, 37 CRC 284, 288 (1932).) 

- !)O. -
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may be grouped under ~he two general headings of supply 
and distribut.ion." Cp. 731.) / 

"It is apparent that certain specific im~ovements should 
be made to the system." [These improve~nts included 
cleaning and restoration of certain sings, and 
installation of permanent collectio xes at others.) 

"We find from the 

1. rnA ,storage, and 
d1stri~ution w ,in connection with the public 
utility water sy~em owned and operated by the Estate 
of Effie M. Mee~er and by Paul Edwards At camp 
Meeker ••• are ;Mge9Uate for the present and future 
needs of the Consumers served by said water system. 

2. 'rhe presenJetho(iS·wOf operation employed by said 
Estate of URe M. Meeker and ~y said Paul Edwarcis ~ 

, and insufficient to assvre said consumers ~ 
~~~~~~~~~~~~~~~~w~~ for domestic 

3. , a3 herein set 
and the adoption of the indicated practices and 

"~~u~~ :in connection with the operation of said 
wat r system are necessary: and" rital for the prow. 
an satisfactory 9per~t10D of said water sYstem as a 
p lic utility.' (p. 733) (emphasis added.) 

findings regarding the inadequacy of current wa~er 
sources, the need to restore to operation existing springs taken 
out of se~ ce,. and the need to improve the supply' and delivery of 
water to p ovide adequate service to both present and anticipated 
future cu tomers show that the Commission did not assume status quo 
use of the non-utility land when it approved the transfer of real 
estate and easemen~ rights several months later.. We do not believe 
our predecessors were so incompetent as to· approve a prope~y 
trAns·fer which could· JIl4ke compliance with their own orders 
impossible so' soon after those orders were issued' .. 
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transfers by only a matter of months, we find that the ~ed for an 
expansion of the Camp Meeker wat~~r supply was wi th1n. ~e reasona])le 
contemplat10n of the parties to those property trani!ers. Given . 
the limited nature of the purely utility propert " we find that the 
need to develop new sources of water on the no -utility land now 
owned' by the Chenoweths, was also, within the easonAble 
contemplation of the parties. 

Finally, we note that propert rights can be -enjoyed­
even if they are not immediatelyexerof'sea. 'rhe fact that CMWS,I 

" did not actually drill wells on Che~oweth land until 1959 does not 
mean it d1d not enjoy the right tordo so earlier. Such a right 1s 
like money in the bank, it is coifortinq, enjoyal:>le" ana useful to, , 
have the money th~re even if y,ou do not immed.iately spend it .. 

We will rejeet~CMWtI"s inte::pretation of, easement rights, 
which would' restric't it~:r. qht to develop new sources of water on 
the land it f02:merly h4d access to through joint ownership" place 
such development at th merey of the ne~ owners of such lana, ana 
otherwise hamper itS~ility to carry out its public utility 
obligations. Such an interpretation would. be eontr~' to' the 
expAnSive lanquage!in the deed, contrary to- the Commission"s 
expressed' conee~ reqardinq the utility'S need: to develop water 
sources for e~tinq and future customers, ana con'trary to the 
public intere~. . 

We/Will interpret the broad eaSements here in a manner 
consistent?ith the deed -lAnguage,. with their relationship to the 
land bene£ited by the easement, with their underly1nq public 
u~ility 'urpose,. with the maxim that easements are t~ be 

interp eted in fAvor of the grantee, and w1'th the principle that 
by grAnt should be assumed to' take future neeas into 

We finc that the Meeker family operators of CMWS enjoyed 
quasi-easement r1qhts, to use the non-utility portion of their C4m~ 
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Given the fact that 0.44303 pre-dated the 1951 property 
transfers by only' a matter of months r we find that • need for an 
expansion of the Camp Meeker water supply was wi in the reasonable 
contemplation of the parties to, those property ranafers.. Given 
the limited nature of the purely utility prop' rty, we find that the 
need to develop new source. of water on the on-utility land now 
owned by the Chenoweths was also within e reasonable 
contemplation of the parties ... 

Finally~ we note that prope y ri9hts can be *enjoye4* 
even if they are not immediately ex cisec1. The fact that omSI 
did not actually drill wells on noweth land until 1959 does not 
mean it 4id not enjoy the ri9ht c> do so' earlier. Such a right is 
like money in the bank, it is c6mforting r . enjoyable r and useful to 

I 
have the money there even ~f ou do not immediately ape.nd it .. 

We reject CMWSI'a nterpretation of easement ri9hts, 
which wou14 restrict its r ght to develop new sources of water on 
the land it formerly had;aceeS5 to through joint ownership, place 
such development at thetnercy of the new owners of such land, and 
otherwise hamper its abi·lity to· carry out its pub11c utility 
obligations.. Such at(1nterpretation would· be contrary to· the 
expansive language in the deed, contrary. to the Commission's 
expressed concemsfegarding the utility'S need to-develop: water 
sources for existing and future customers ,. and contraX'j" to the 
public interest./ 

We wil1 interpret the broad easements here in a manner 
consistent witJ the deed lls.nquage,. with their relationship to the 
land,they ben&.tit, with their underlying public utility purpose,. 

/ ' 
with the mati that easements are to be interpreted in favor of the 
grantee,.. and with the principle that easements by grant shou14 be 
assumed to ake future needs into· account. 

Je find that the Mee~er family operators of CMWS. enjoyed 
I 

quasi-easerent rights to use the non-utility portion of their CUp 
. Meeker property forpUb11c utility purposes by virtue of their 

)/. 

I 
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Meeker property for public utility purposes.by virtue of their ~ 
common ownership of the utility and non-utility portions of the~ 

, ~ 

property. These rights included the right 1) to t",)ce all w&t'er 
flowing' over or located' under the l",nd; 2) to, enter upo~ 
land to, explore for, develop',. and maintain water sour;.es thereon; 
3) to construct dams and reservoirs on the land foy-ater storage 
and supply purposes; 4) to enter upon the land t9lmaintain such 
dams and reservoirs: 6) to construct and maint.,,{n p1pe11nes and 
rights of way necess.ary for the taking of w~dr from the land; 7) 
to drill wells and develop springs neces~,~ to supply water from , 
the land; 8,) to expand' their use of thJAAnd as necessll%Y to 
replace deteriorat1ng or obsolete water sources and to, develop new , . 
sources of water to' meet the grow~ needs of an increased. customer 
base~ 5) to insist that no onel'nterfere with any of these rights; 
9) to rely on the ma,1ntenanee of. the land 1n a manner tb4t would , .' ._ .. 
not adversely affect the ut1i.(tY~s water supply oper",tions; and 10) 
to do anything else neees~~ to utilize the non-utility portion of 
their l~d for pUblic uttlity water service purposes. 

The new twne s of the cam, P' Meeker Water System possess 
these elaIne r1qhts .11 ' 

, 

c. ~he M~r 22', 1951 deed 

I 

11 Ln Farm~r v. Ukiah Water C9mpany (18S0) S6 C 11, 15, the 
Cali£ornia Supreme Court clarified the rights of the purchAser of 
land/to which An appurtenant water right was attached: ~This water 
wa~~y right u~eQ with the ldnd for its benefit when Lama: conveyed 
t~e l",nd And its Appurtenances, and it does seem to us that LAmar 
conveyed all the riqht which he had to, it,. to his qrdntee, who has 

j
a right to, insist upon being supplied with all,the water Lamar 
would 4ve been ,ent1tled to if he had' never conveyed." 
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common ownership of the utility and non-utility portions of their 
property. These rights included the riqht 1) t~ take all water 
flowing over or located· und.er the land;. 2) to· enter upon the 
land to· explore tor, develop, and maintain water sources thereon: 
3) to construct dams and reservoirs on the land' for water storaqe 
and supply purposes: 4) to. enter upon the land to· maintain such 

/ 
dams and reservoirs; S). to- construct and maintain pipelines and 

/ 

rights of way necessary for the taking of water from the land~ 6) 
to. drill wells and develop sprinqs necessary to.Gpply water trom 
the land'i· 7) to· expand their use of the land ayl'necessary to 
replace deterioratinq or obsolete water sou~s and· to. develop new 
sources of water to meet the growinq ne:t:dS f an increased customer 
base; 8) to· insist that no one inter fer with any of these riqhtsi 
9) to rely on the maintenance ot the 1 d in a manner that would 
not adversely affect the utility'S wa er supply operations: and 10) 
to- do· anything elae necessary to utize th~ non-utility portionot 
their land for public utility wat service purposes. 

The new owners amp Meeker water System possess 
these same rights.11 

11 In farmer v, Uk4ah water company (1880) 56 ell, 15, the 
California. Supreme court clArit.iecl the rights of the purchaser of 
lAnd to which an appurtenant water riqht ~as attached: 6Thi. water 
was by right used with the land for its benefit when Lamar conveyed 
the land and its appurtenances, and it does seem· to· us that Lamar 
conveyed all the ,.right which he had to it,. to· his grantee,. who has 
a right to insist upon being supplied with all the water Lamar 
would· have ))een entitled to if he had: never conveyed...... . 

-1«-
11 



•• 

• 

A.83-11-54 ALJ/R'm/tcg/fnh ALT-COM-FRD 

The deed of November 29, 195i, is entitled "Oeed and 
Assiqnment." In it Title Company appears as grantor and the 
Chenoweths as grantees. The deed grants: 

..... all right, title and interest whieh ['l'i~ie 
Company) acquired in and to' the real property 
described under and pursuant to, the te of 
the Decree of Partial Distribution en red ••• 
in the Matter of the Estate of Eff! M. Meeker 
••• made and entered in said matte on 
Oetober 19', 195,l, and (Title Co any) does 
hereby further sell, assiqn, t nsfer and set 
over unto (Chenoweths) any a all interest 
which (Title Company] acqui d in and to the 
personal property descri and any and all 
other personal and real operty in whieh 
(Title Company) may hav acquired any interest 
by reason o,f said Deer e of Partial, 
Oistribution. Said, cree ••• describes real and 
personal property a follows,: .. 

. _..... ." The deed continue with five pages of detailed 
descriptions of various p~eels of real property" whieh are 
sum.marized under the fol owing subtitles: l) "H.f.ghland Farms and 
adjoining area; 2) "'1" rlands and acreage;," 3) "Subdivision 
Lands;" and 4) "Camp eeker Water system." The specific 
descr.iptions of prop rty under subt.itles one through three are of 
little help in ourtroperty rights analysis. The subtitle four 
descriptions a.re qreater interest. 

Under ~ e subtitle ~C~~ Meeker Water System," the deed 
I l.ists two cateqo:cies of property: 

I 
1. "~l parcels of land situate in the County 

of Sonoma, State of California and standing 

f
n the ndme of Camp Meeker Water System, a 

public utility. ~ 

2., "Church, C~p<Meeleer Store, Post Office,. 
school Duilding, 11brary and water building 
sites." 

Finally, under the subtitle, "Personal Property," the 
deed conveys all of the interest of.the Estate of Effie K. Meeleer 
in the followinq: 

- 38· -

" ,',. . ,: ... 



-. 

• 

. . . ;.'. 

A~83-11-S4 ALJ/RTS/tcg/fnh 

"Camp· Meeker Water System: All personal 
property of whatsoever kind or character, and 
wheresoever situate, including money in bank 
and accounts receivAble of the camp Meeker 
Water System, a public utility. Store 
building, all furniture, fixtures and ./ 
equipment,. including gasoline pumps an~tanks 
of the Camp Meeker Grocery Store~ Alt 
furnitUre, fixtures and equipment in/the Camp 
Meeker post office, water system office, school 
building and library building.. / 

"Toqether with any and' all othe21'real property 
situate in the County of Sono=a, State of 
California, in which EffZe ./ Meeker. ~ • and her 
estate may have any interes .... 

The cleed was· s.igned Nove er 29, 195,1, by two officers of 
Title Company and' recorded at the request of L. G~ Hitchcock. 

We will adaress three issues concerning the November 29, 
195! Pdeed. " The firs·t issue c cerns· the question of" whether the 
Effie Meeker Estate needed.' C ss·ion authority to· transfer the 
property surJ:oundlnq the we.;ter system land.. The seconcl concerns 
the extent of the property/interest conveyed by the deed. The 

I. third concerns the possi~le impact of the deed- on the easement 
rights qranted by the N vember 26-, 1951 deed.. These issues will be 
addressed in order. 

Utilities (PU) Code S SSl provides in part: 

"No lic utility ••• shall sell ••• the whole or 
any part of its ••• plant,. system, or other 
pr perty necessary or useful in the performance 
o its duties. to' the public ••• without first 
h ving secured from· the commission. an orcier 

thorizinq it so to do· ••• " 

/ . 
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"Nothinq in this section shall prevent th~e 
sale ••• or other d1spos1tion by any public 
utility of property whieh 1$ not neeessa or 
usef.ul in the performanc& of its duties 0 the 
public, and any d1sposit10n of prope by 4-
public utility shall be conclusivel presumed 
to be of property which is not us ul or 
necessary in the performance of s duties to 
the public, as to· any purchase p •• dealing with 
such property in good faith f value; ~ •• w .. . 
Onder Section 85·1 a public:: tility requires Commission 

approval of a sale of its plant, stem, or other utility 
properties. The owners of a pub c utility may own both utility 
property and other real prope~. We have c~ncluded abo'le that 
this was the case with Meeker family members·, at least since 1932. 

'1'0 transfer real operties deciS.catedto or devoted to 
public utility sexvice,. a ublic utility mus;t first obtain the 
Commission's authority' u er Section 85·1.. By filing A .. 32S20 the 
aclministratrice8 of the Eff1e Meeker Estate and Paul Edwards, 
act1ng on. behalf of S·, souqh't the Commission's author1ty to 
transfer the propert interests they controlled to the Chenoweths. 
The Commission gran ed that authority in 0 .. 46372. The authorized 
trans· fer was cons ted' throuqh the November 25·, 1951 deed. 

The a nistratrices and 'Paul R. Edwards needed from the 
Commission no a hority to trans·fer the surrounding lands (those 
that are the sject of the .. November 29, 195·1 deed) :because all the 
property rig11: associateclw!.th that land which were useful to the 
utility had., ready been transferred' to'CMWS as easements 1n the 
November 26 195·1 deed •. 

Wha't, did lChe Noyember 22;. 1951 de9d conyey? 

The November 29, 1951 deed conveyed to the Chenoweths 
land ~iCh was burdened by the w4ter rights ana e4sements conveyed 
by the November 26-, 195,1 deed·. The Chenoweths., as owners- ot the 
14nd conveyed' :by the November 29, 1951 deed, may exercise all 

' ......... - .. --... _- .... _ .•. _" ..... , 
, .' 
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property riqhts consistent: with t:he property interests they possess 
as owners of the servient tenement in an easementl'reLationship .. 
They may not interfere with CMWS,I's eXercise oVits. 'easement riqhts 
to develop water sources on Chenoweth land'. be No,,·ember 26, 195,1 
easements prevent the November 29, 195,1 de :from posinq a threat 
to CMWS,I' s utility operat.i.ons. 

3. Did the November 29, 1951. deed· extinguish the 
ease!Dent8 grantedby' t rr 26. 1951 deesi? 

After November 29, 19'5·1, the Chenoweths owned both the 
parcel of land designated as Cam Meeker Water System land and the 
parcel considered private re:t1 $tate. Thu$, the Chenoweths owned 
both the property benefited a ',the property burdened ~f the 
easements qranted in the Nov ~r 26, 195·1 deed.. This raises the 
question whether sue.~ .. jOillr'0wnership' extingu!..shed the easements, 
since an easement cannot J?e held. by the owner of the land. burdened. 
by the easement (C:Lvil cdde S 805,) and since 4n eas~ment . j.s 
extinguished by the vesiinq of the right to the servitude and. the 
riqht to the land burdJned.by the easement in the same persen 
(Civil Code S 8:11 (liT,i2 For the followinq reasons, we conclude 
that it does not. 

The property conveyed by' the November 26, 195,1 deed has 
I 

since at least 1932 been treated. by its owners, the COmmission, and 
the tax assessor's public utility' property' separate from the 
private property conveyed by the November 29, 195·1 ,'deed.. Because 
the Camp Meeker ater System has a leqal id.entity'distinct from 
that of the pr rty owners as individuals,. the fact that after 

12 CMWSI oes not argue that the easements were extinguished by 
the joint 0 ership by the Chenoweths of the NovemJ::)er 26, 195,1 and 
November 29, 195,1 properties. Such an argument would, of course,. 
be contra 'to its contention that the properties conveyed. by those 
deeds are' wholly seperate.. We address the issue only out of an. 
abundance of legal, caution • 
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November 29, 195·1 the Chenoweths owned both the public tility and 
the private land does not alter this distinction. 

Even if we concede that the Camp· Meeker ter System and 
the surroun~ting lands are held by many of the s e individuals, 
albeit in different legal capacities, the Nov r 29, 195·1 
acquisition of the fee interest in the proB Y burdened by the 
water company easement would not necessa y extinguish the 
easement by merger. 'I'his·eis especiall true whe:re the public 
interest is at stAke. In ~ (1953.) 117 
CA 2d '16·7, 172, the court ruled th 

an easement over a parcel of land 
for highway purposes for the us of·all the people in the s~-ate 
there could be no merger with the city'S playground interest s1mply. 
because it acquired the und lying fee of the same parcel for .. 
playground purposes. Sine the Camp· Meeker Water System. easements. 
are· necessary for public tility purposes, there can similarly be 

no merger as a result 0 the Chenoweth's acquisition of the land 
burdened by those easements for private' enterprise purposes. 

Even if thl Novemeer 29, 195·1 transaction did serve to 
I . 

extinguish the eas~ents, the easements were re-e:reated when the 
Chenoweth! t.ansfefred the Camp Meeker Water system to a new entity 
- Camp· Meeker watfer System, Incorporated, on AUgust 7, 1959.. CMWS 
sought, ana: obt'1necl, .. Commission approval for the transfer on the 
qrounds that:t;e transfer would make it easier. for the water 
company to· ob ain resources for the improvement of the water 
system_ (A_/. l313, pp. 3-4;' (Exhibit 25·, Appendix. A-1S); 0.$8847, 
pp. 2-3 (EXhibit 25·, Appendix A-16).) Since corporations are 
.pe~.ons.!th the riqht t~ own· pr~pe:o:ty,13 ~. 1959 conveyance ~f 

13 Corporations Code S 207 stAt~S· that corporations are leqal 
persons WhO'. can exercise· the s&ne' riqhts as otZ'ler person. These 
ri9'hts· include the right to own r.eal pr~perty. . . 

'. 
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Camp Meeker Water System to Camp' Meeker Water system, I~" removes 
any possibility that November 29, 195,1 pe~nent1y e inquishect the 
November '26·, 195-1 easements ~ 14 

As CMWSI noted in its 1984 Post-Hear q Brief, "the lands 
conveyed. by way of the deed of August, 1959, re identical 1n all 
respects to' those transferred to the Chen eth ind1v1duals by the 
deed of November 26, 195·1. 'I'here is no eation, therefore, that 
the property originally sold to' the C noweth individ.uals by the 
heirs of the Effie Meeker Estate an Paul RoO. Ed.wards as part of the 
Camp Meeker,Water System was that dentical property conveyed. by 
the Chenoweth ind.ividuals t~ th Camp, Meeker Water System, Inc." 
(emphasis .in original) [Applic nt "S Post-Hearing Brief,. 1984, 
pages 10-11] 

Finally,. we note hat even if the November 29, 1951 deed 
did extinguish the easeme ,. and. even if the August 1959 deed did 
not resuscitate the ease ents, CMWSI would be no worse off.. Since 
such extinguishment cou d' only occur 1£ 'the ownership of the 
parcels were truly mer ed,. we would still reach the conclusion that 
CMWSI had the right t - develop water sources on the non-utility 
land owned by the C noweths under the qaasi-easement prinCiple 
descr~d earlier. Obviously,. 1f the same persons own both .. parcels 
of land they can u e one parcel for the benefit of the other. 

14 A March 3, 1982 deed recorded by the Chenoweths purports to 
"corrrect,. con irm and clarify" the land described in the 
August 7, 195~deed which transferred the water sys~em to CMWSI. 
(Exhibit 25, Append'ix A-21 .. ) This deed omits any reference to 
water rights,/easements" and privileges appurtenant to· the water 
system and useful for its operation as a public utility. This deed 
could ~ viewed either as a simple correction of the earlier d.eed's 
d.escript.ion pf land or as a substantive revi3ion wh.i.ch appears to 
rescind the {transfer of property riqhts useful to- the utility.. 'I'e> 
the extentlhe March 3,1982 deed appears desiqnedte>effect a 
transfer 0 useful property riqhts, it is void uncler PtT Code S 85·1 
since no Commis8ion approval was obta.1ned. 
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D.. Is extrinsic evidence helpful 
in interpreting the~951 deeds? 

Xn interpreting ambiguous deeds, 
consider extrinsic evidence. The use of extrinsic evid ce in 
interpreting deeds., however, is not unlimited.. The ifom!a 
Supreme Court stated in (1969) 
69 C 2d 5·1~., 521, that "extrinsic evidence is not en1itted. in 
order to add' to, d.etract. 'from, or var:! the tems f an integrated 
written agreement ...... although.~extrinsic evi nee is admissible 
in order to· explain whAt those terms are .... ( ... , at 521; Code of 
Civil Proceciure S 195·6·, 186·0, CiVil Code S 647 .. ) The Court went 
on to state that "Therefore, extrinsic ev ence as to the 
circumstances under which a written ins ent was made has :been 
held to :be admissible in ascerta1ninq e parties' express 
intentions, subject to the .. ...l.:!.mitatio that extrinsic evidence is 
not admiss~le to give the terms of .a written instrument a meaning 
of which they are not reasona:blysceptible." (Xd. at 522.)15-

With these restrictio in mind, we will review the 
several pieces of extrinsic ev ence offered: by CMWSI to· explain 
the 195·1 real 

l. 
Heeker 

d'the September, 1951'aqreement :between 
e Chenoweths (Exhibit 27) over the vigorous 

objections of Counse for the Camp Meeker Res1dents and P:roperty 
Owners and: the Camp eeke:r Pa:rk and' Recreation: District.. Counsel 

15 The paro evidence rule which operates to bar e~:r1nsic 
evidence whic .contradicts the terms of a written contract Wis not 
a rule o·f av dence but is one of substantive law....... (~state qt 
~in~s (194 ) 15· C 2d' 255-,' 264-265;:. BileyV'. Bear Creek flanninq.,. 
COmmi!!3ion 197&) 17 C 3d 5·00, 5·08-509 •. ). 
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contended that the document was not sufficiently authenticat~ • 
not relevant, was not recorded, was never before presented u( the 
Commission, may have been superseded by later actions, pre tes the 
November, 1951 deeds,. and was not supported by a proper ouncLation. 
Furthermore, he argues that the deeds speak. for themse es.. ORA 
objected on qrounds of relevance. 

We believe this aqreement was properly a tted for the 
purpose of clarifyinq any ambiguity in the deeds. The a9%eement is 
clearly relevant and does shed some liqht on th 
parties to' the 195·1 land transactions at issu We would have 
preferred authentication by a signer of the

l 
greement, and an 

opportunity for adverse parties to cross-e ne a witness familiar 
with the substance of the aqreement~ We lieve, however, that 
there are sufficient ind'ications that t e document is what it 
purports to be to· war:z:ant .its-admiss1 • 16 As far as substance is 
concerned, the document can speak fQ itself .. 

~he aqreement is of cour e far from the best evidence of 
. the intent of the parties to the 95·1 tr4nS4ctions o:z: the effect of 

those transact1orus.. 'l'he best e 1dence is provided by the deeds· 
themselves.. 'rhe a9%eement ma at best clar1fy possible aml)iguities 

16 Onder oath the surv vinq spouse of Leslie Chenoweth 
authenticated tho signa res of William, Les11e, and Hardin 
Chenoweth appearinq on xhibit 27. She also testified that Exhibit 
27 was one of the ori nal copies of the 19$1 agreement,. and that 
the handwritten note on the document appeared to· be in her 
husband~8 handwritin .. 

Exh1bit 27 bea s all the indicia of what it purports to be-­
an agreement writt in 1951. It is clearly a d.uplicate original 
carbon copy of th agreement~ It is signed in fountain pen by all 
the parties--the ~dministratrices of the Efie Meeker e5tate and the 
Cnenoweths.. ':rho~e si~tures Are acknowledged. by L.G& :il1tchcock, 
acting as Nota~.Pub1ic. ~he 4greement is on ~he printed 
stationery of ~rett S McConnell" Attorneys at Law, of Santa Rosa. 
There are even rust marks where old staples have been removed for 
phot9copying of the document; and the pages are brittle.and . 
cracked,_ ~here can be l:1.ttle questiona»out the authenticity of. 
the document ... · 

- 45 -



' . 

• 

• 

' ...• 

A.83-11-54 ,-AIJ /RXB/tcq/fnh 
'ftI 

'AL'I'-COM-FRD 

eontended that the .. document was not eated,. was 
not relevant,. was not recorded., nted. to- the 
Commission, may have been superseded by later acti , predates the 
November,. 1951 deeds:,. and was not supported: by roper founelation. 
Furthermore, he arques that the deeds speak fo Staff 1 
objected on qrounels of relevance. 

We believe this Aqreement was'pr erlyadmitted for the 
purpose of clarifyinq any ambiquity in deeds. The Aqreement is 
clearly relevant and does ~hed some 1i t on the intent of the 
parties ,to the 1951 land transaetion at issue here.. We would have 
preferred authentication by a signe of the aqreement,. and an 
opportunity' for adverse parties t cross-examine a witness familiar 
with the substance of the aqree nt. We believe, however, that 
there are sufficient indicatio that the document ia what it 
purports to- be to· warrant it admission. 16· As far as substance is 
concerneel, the elocument can apeak for itself. ' 

The aqreement i of course far from the best,evidence of 
the intent of the partie to· the 1951 transactions or the effect of 
those transactions.. "Xh best evidence is provided by the-' deeds 
themselves_ The aqre ent may at best clarify possible ambiguities 

1& Onder oath t e survivinq spouse of Leslie Chenoweth 
authenticated th siqnatures of William, Leslie, and Hardin 
Chenoweth appearAnq on Exhibit 27. She als~ testified that Exhibit 
27 was one of tHe oriqinal copies Of the 1951 aqreement, and that 
the handwritted notes on the elocument appeared to be in her 
husband's han~itinq. 

Exhib~' t7 bears all the indicia of what it purports to- be-­
an agreement written in 19~1. It is clearly a duplicate ori9inal 
carbon copy of that aqreement. Xt is signed in fountain pen by all 
the partie --the administratrices of the Etie Meeker estate and the 
Chenoweth~. Those signatures are acknow1edqed ~y L.G. Hitchcock, 
actinq a~Notary Public. The aqreement is on the printed 
statione of Barrett & McConnell, Attorneys at Law, of Santa Rosa. 
There a e even rust marks where old staples have been removed for 
photoc yinq-of, the document; and the paqes are prittle and 
crack '., There can ~e little question about tbaauthenticity of 
the- d cument.· 
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w1thin the deeds, but m4Y not impart to the de 
which they are not reasonably suscept1ble. 

CMWSX argues that the Meeker-Chen eth agreement (Exhibit 
27) proves that the November 26" 195,1 dee was never intended to 
convey any interest in the non-utility p perty transferred ~y the 
November 29', 1951 deed" and that this p operty was intended to· De 
free from any ~pUblic utility associa the Chenoweths rely 
on language in the agreement that: 

It is fully understood a ~ agreed ~y and between the 
parties hereto, that the art1es of the first part have 
not joined in or been party to, the dedication of any of 
said property herein r ferred to" for the purpose of the 
operation of the Camp Meeker Water System other than the 
acreage consisting 0 14 acres more or less tMmediately 
surrounding the var us springs nowu~ed' in the operation 
of the Camp Meeker ater System.... (Exhibit 27, p .. 3.) 

This argument fails for se 
First, it is co rary to the explicit language in the 

NoyemDer 26, 1951 deed w ch states an. intent to trans· fer all water 
rights, easements, and ivileqes associated with the camp Meeker 
Water System.. A8 we h e already made clear, this language gives 
the owners of the watesystem certain real property r1qht$ over 
the surrounclingwater hed land .. 

Second", it is contra:z:y to" earlier language in the 
agreement itself, w ich states in pertinent part that: 
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this language conf1rms the deed l~nquage transferring the e sements 
appurtenant to the water system. 17 

'rhird, it fAils to recognize the difference 
ri9hts conveyed by easements and restrictions imposed 
dedication of property. the possession of An easem t 9'ives one 
certAin rights over the property of another, wher s the dedication 
of one's own property to pub11c utility service reates 
restrictions applicable to' that property alone 
ri9nts conveyed'by an easement do not restri land use completely, 
but merely prevent the person whose land i burdened by the 
easement from actin9 in a manner incons1s ent with the easement. 
Oedicated lana, on the other hand" can y be used foX' the purpose 
to wh1ch it is dedicAted. 

While we agree that the ag ement clarifies the intent of 
the parties to tr4nsfer t.he Meeker sta'te land in two parcels, one 
clearly dedic4'ted to· public utili service and one not, we do· no't 
a9ree that this fact severs all ies between the two parcels. We 
have already noted that the ut ity has easements burdening 'the 
non-utility property •. 'rne ri t to an easement burdening a 
property is independent of a.dedicated or non-dedicated status of 
that property. ( (1910) 15-7 C'. 686, 689; Tract 

In.accor 
use of extrinsic evi 

(1988) 199 CA 3d 1374, 1381-

o with the statutory restrictions on the 
we will ,give' the agreement some weight 

17 ~Real pro ertyw includes W[t]hat which is incidental or 
appurtenant t land:.~ (Civil Code S 6,58 (3).) Thus., the WAter 
rights and e emen~s appurtenan~ to' the water system lAnd are 
'themselves .. eal property •. ~ 

18 For e ample, in ~~A£t pevelopmen~ Se~ee( Ine. ~. Keppler, 
supra,. 199 CA 3d at 1381-1383" the Court found. that the easement 
holder's qht to· use acerta1n street as a riqht of way survived 
the city" •. abandonment of that street as a dedicated public . . 
thoUX'oug fare": 

- 4.7 -
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in clarifying the part1es intent to convey a dedicated property and 
a non-ded!cated property as separate parcels of land,. but we will 

,/ 

qive it no weight inso-far as it is cited to· negate otherzrt 'ons 
of the agreement or the deed 1tself. 

2. The COIIID.ission's November 6-, 195-1 ,approval of the 
:tnnsf~;w: of the water aystem to the Chen;pwetbs 

We will now address CMWSI arguments that e Commission's 
November G, 195·1 approval of the transfer of the w. ter system from 
the Meeker Estate to the Chenoweths proves that SI has no 
interest in the property transferred by the No mber 29', 195-1 deed. 

CMWSI contends, that by approving - sale of specifically 
described real property belonqing to the C p Meeker Water Syst~, 
the Commission confirmed its o~ earlier praisal which identif1ed 
all remaining property o~~d by ~~e ,~ek r heirs as "non-operative­
or as "private realty holdings." CHWS asserts that the effect of 
the Commission order was a conclusive presumption that the real 
property not specifically included the sale of the utility was 
not "useful or necessa:ry" to' the s stem within the' mean1ng o-f P'tT 
Code Section 85,1 .. (CMWSI Opening rief, paqe 12.) CMWSI concludes 
that the property conveyed. by t e Nove~er 29', 195-1 deed is free of 
all utility AssociAtion, since all u1:ility property was conveyed by 

the Novel1iber 26'1 195·1 deed a roved by the Commission. 
While we agree th t the Commission'S Approval of the 

transfer of the CAm~ Meek Water System to· the Chenoweths shows 
that the Commission did- ot believe that the remain1nq property 
held by the Meeker Esta e was utility property, we do· not agree 
that the remaininq pr erty is· free of all utility a!sociations,. 
As CMWS·I itself poin s out, the issuance of the order approv:f.nq the 
sale of the utilit~ and its property was predicated on the petition 
for approval of s e to which was attached" a copy of the proposed 
deec1 containing 

contained. 7 he exact description'of water. system prope~y 
November 26,/19S.1~. deed;., As- explained· Above,. this 

- 48 -
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deed conveyed both specific parcels of land ~ easeme s, rights 
and privileges appurtenant ~o· tha~ land., 'l'hese appu enant rights 
and easements gave the new owners of the wa~er sys m certain 
rights to' use the land retained by the Meeker Es· te. 

When this retained land: was transfer d by the November 
29, 1951 deed,. it was already m.i.ssing the pr rty righ~s the 
Commiss1on found· necessary and useful for ilJ~ty operations, since 
those riqhts had' been conveyed as eAseme s to the water system 
land transferred on November 26., 195·1. CMWSX"s argument that the 
November 29, 19'5·1 deed d1d not trans:f r any, land useful for utility 
purposes is irrelevant to; the issue f what property rights CMWSI 
obtained over ,that land,by way of he November 20, 1951 deed .. 

We believe that our pr ecessors ~cted wisely in 19~2 
when they allocated to the' wat 8ystemonlY,tha~ property fully 

, , .. utilized by the utility at th time in order that the camp Meeker 
ratepayers would, not be bur ned by an excessive rate base, and 
aqain in 1951 when they ap oved.·'A transfer of the water system 
which included expansive ights over the property 'not .:.llocate4 to 
the utility~ ~he utili retains all the property rights needed to 
opera~e effectively, w thout the 'rate base burden of property 
rights not needed by he utility. The purchasers of the non~ 
utility property re in free to·devel~p that property so· long as 
they take no actio inconsistent with the utility'S property 
riqhts.. 'rhe Co ssion' S' November G·, 195·1 .approval of the water 

to· have benefited everyone. 

bit 16, a part of the record of the initial hearings 
in A.83-11 ·4, contains a d.eclaration. of L. G. HitchCOCK, s.£gned 
under pen ty of perjuxy-, and dated May 2:', 1984 .. 

Kitchc:ock represented. Hard1n. T'.,Willi~ C., and Leslie 
C .. Chen weth .in negotiations with Edwards and.representatives of 
... .: 0 

the Ef ie M. Meeker Estate (qrantors) in the purchase of CMWS, and 
. :: "r~ 
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/ 
in the acquisition of the other property prev10usly owne}bY that 
estate and Edwards. ~ 

Hitchcock stAtes that he prepared. A.32820 wl'iich sought 
Approval of the sal~ of CMWS from the Meeker EstAt~nd. Edwards to 
the Chenoweths~ He states, that he supp11ed the~fOrm4tion used. by 
Sonoma County Land Title Company inpreparingfthe deeds involved'. 
He states that the d.eed of November 29~ .. 195 'refers to CMWS in an 
omnibus clause at page 5 as a precautio measure to ensure that 
any CMWS lands that were not specificd y d.escribed in the deed of 
November 26, 1951 were: so conveyedbJ'the d.eed of November 29, 
195,1. / 

H1tchcock Alleges that he term ·used. and useful" in the 
deed. of November 26, 195,1, co eying CMWS,. was intended. ~y the 
grantors and. the grantees to include conveyance of pipes, 
connections, and fac11itie "used and. useful" in the operation of 
the system. He claims ~t reference to- "water and water rights" 
appurtenant to said s~em and. "used or useful~ in its operation 

-.t 
was intend.ed to include only water and water rights, privileges and 

/ 
easements on property owned~by CMWS, described. in the deed of 
November 26, 195,it Accordlnq to Hitchcock, tMs understAnding- WAS 

I' clear from hi~~egotiat10ns w1th the grantors on behalf of the 
grantees and;tt was his intention in terms of his instructions to 
the Sonoma County Land Title Company in drafting the deed. 

~ 

;Hitchcock states that'before the purchase of the system 
:by the C:tlenoweths, he inquired of the Commission whether any 

I . 
wat~es ds other than contained in the express acreage owned. by the 
WAter. company had been d.edicated for water supply purposes to the 
CMW., He states that A PUC employee, M.r. Lyman ColetD4ll, advised. 
hd in June, 195·1, that he had no knowledge of watersheds or lands 
'neumberecl,. encroached upon, or d.edleated to serve ~s. for 
purposes of seeur.inq water supply, other than the express acreage 
owned. :by the system. Hitchcock claims that if there were sueh 
watersheds or dedicated', lands, Coleman would have had knowledge of 

- 50-
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in the acquisition ot the other property previously owned by th/" 
and Edwards. ~ ~ estate 

Hitchcock states that he prepared A.32820 which ~9ht 
approval of the sale of CMWS from the Meeker Estate and wards to 
the Chenoweths. He states that he supplied the inform ion used by 
Sonoma County Land Title company in preparing the de ~s involved. 
He states that the deed of" November 2'9, 1951 refer to, CMWS in an 
omnibus clause at page 5 as ,a precautionar;r:meas e to ensure that 
any CMWS lands that were not specifically bed in the deed of" 
Nove'mber 26, 1951 were so conveyed by the of November 29, 
195.1 .. 

Hitchcock alleges that the te *usedand, useful* in the 
deed of November 26, 195,1, conveying 
grantors and the grantees to include 
connections, and tacilities ·used a 

S, was intended by the 
nveyance of pipes, 

useful* in the operation of 
the system. He claims,that retere ce to- ·water and water rights· 
appurtenant to said system, and * ed or ur;efulW in its operation 
was intended to include only wa er and water rights,. privileges and 
easements on property owned b CMWS described' in the deed of 
November 26" 1951.. Accordi ,to- Hitchcock" this understanding was 
clear from his negotiation with the grantors on behalf of the 
grantees and it was his i tention in terms of his instructions to 
the Sonoma County Land tle Company in drafting the deed. 

Hitchcock st tea that before the purchase of" the system 
by the Chenoweths he nquired, of the Commission whether any 1 
watersheds other th ,contained in the express acreage owned by the 
water company had een dedicated for water supply purposes t~the 
CMWS. He states at a PUC employee, Mr. Lyman Coleman,. advised 
him in June, 19 1, that he had no, knowledge 'of watersheds or land$ 
encumbered" e roached upon, or dedicated to serve CMWS for 
purposes of curinq water supply~ other than the express acreaqe 

system. Hitchcock'claims, that it there were such 
watershed. or, dedicated lands,. Coleman would", have had, knowledge of 

. " .. ,\' 
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them. He claims that the deed of November 20'1' 1951 was prepared 
for the grantors and grantees with this understanding. 

Hitchcock asserts that at no time did the grantors 
CMWS indicate that other propertie~ owned by the grantors n tbe 
vicinity of the system, but not owned bytbe system (w 
the Chenoweth property), were used'to protect the wat sources. of 
the utility company or dedicated to puDlie utility ter service .. 
He alleges that no· other. properties owned by the antors were 
intended by the grantors or grantees to be imprsed with a 
watershed easement for the benefit of the util ty company. 

Hitchcock states that CMWS and pro arty owned' by the 
water system was treated as distinct and, s arate by the grantors 
at all t1mes from that other property w h the grantors owned and 
conveyed to' the Chenoweths. 

We finci that Hi.tchcock's as rtions· that the November 26-, 
1951 deed conveyed only water riqht8 easement8, and privileges 2Jl 

the portion of the land dedicated. 0 public utility service, And 
that neither the grantors nor qr tees intended that any other land 
be impressed with a watershed e sement for the benefit of the 
utility company, are contradl ed by the Civil Cod.e sec'tions which 
govern real property trans·fe s. 

As we noted. earl er, one 21 imply cannot have an easement 
to use one's own lanci fo one's own benefit, since an easement is 
by definition the right to· use the land 0: another. (Civil Code S S 
801, 80S,) .19 'rhus, th November 26, 1951 deed' language conveying 
easement rights by cessity affects property other than the real 
estate conveyed by he deed. itself~ Given the relationship of the 
CMWS: land to, the ther land. retA.ined by the selle~sl it is obvious-

land is the land affected l:>y the. easement. 

or her land, of course, but d.oes not 

- 5-1 -
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/ 
Furthermore, an easement is not "appurtenant" ~eause it 

is located 2n a particular parcel of land, but rather because "it 
. , . 

is by right used' nth the land' for its l)enefit .... (C1;.t'l Code S 
662). Statutory examples of -appurtenances" include watercourses 
across the land' of another. (Id.) / 

We assume that when statutorily def1ned words are used in 
.; 

a deed they have th~ statutory meaning ana/are to be interpreted in 
a manner consistent with the statutory s~fteme of which they are a 

" part... ~his is especially true where thO statutory scheme is well 
established.. The' terms "easement-ana "appurtenance" have been 

,; . 
defined in the Civil Code sincel~. (C1vil Code SS 66·2, 801.) 
The restriction aqa~nst ownersh7P of an easement by the person 
whose land' is burdened with th~' ea:sement is of similar longevity. 
(Civil Code S 805·.) / 

Since the .,No:vernDef· 26,_195·1 deed references to 
appurtenant rights and e~ements could not under California law , 
have conveyed to' CMWS~~he legal interest described by Mr • 

Hitchcock, we find h.1;8 statement rcqa%'ding the parties.' intentions 
. i' 

in this regard unc~vincing .. 
Nor do we find Mr. Hitchcock's meeting with Commission 

staff membEr%' Mr/Colomen to be convincing evidence of the property 
interests con,e'yed in 19S1... There is no· evid.ence that Mr. Coleman 
was an att0.r;Iey familiar with California· property law. As is· amply 
clea%' frOID/the parties" objections 1n this proceeding to each 
others' laWyer and. non-lawyer witnesses' efforts to· characterize 

I 
the leq.Y,L impact of tha 195·1 transactions (See, e.q .. , TR 50: 444-
452; TFf 6·: 523-5·29, 5.5-7), it ,would bEt folly for us to rely on 

I 
hear!l.l1y evidence regarciinq 38 year old. statements alleqedly made by 

a p/o~able non-lawyer Commission. staff member unavailable to 
I 

c¥rify or contradict Mr. Hitchcock's recollection of the 
d'onversation. This is espec.:!.ally true whe%'e the statements· 

j'eontrAdict the express lanqua9'e of the ~':"~ is."e. 

- S2 -,;' 
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/' 
Furthermore" an easement is not -appurtenant- becau~it . / 

is located 2n a particular parcel ot land, but rather because -it 
is by right used. ~ the land. for its benetit .. ,- (Civil C 
662) .. Statutory examples of -appurtenances lll include w ercourses 
across the land of another.. (Xd, .. ) 

We assume that when statutorily defined rds are used in 
a deed they have the statutory meaning and are t be interpreted in 
a manner consistent with the statutory scheme which they are a 
part. This is especially true where the sta tory scheme is well 
established.. The terms -easement'" and lIIapp rtenance'" have been 
defined in the Civil Code since 1872.. CCi 1 CodG S§ 662, SOl.) 
The restriction against ownership- ot an asement"by the person 
whose land is burdene4, with ~'le easeme t is ot similar longevity. 
(Civil Code § 8:05-.) 

Since the Novembcar 26, 
appurtenant rights and. easements 
have conveyed. to· CMWSI the 1ega 

19 1 deed reterences to, 
ould not under california 

interest described by Mr. 
law 

Hitchcock, we find his stateme t regarding the parties' intentions 
in this regard, unconvincing_ 

Nor do, we find'Mr Hitchcock's m~eting with Commission 
staff member Mr. Coleman be convincing, evidence of the property 1 
interests conveyed in 191. There is no· evidence that Mr .. Coleman 
was an attorney famili with Calitornia property law. As is amply 
clear from the partie ' objections in this proceeding to each 
others' lawyer and n-lawyer witnesses' efforts to· characterize 
the legal impact 0 the 1951 transactions (See,. e.<;I., TR 5-: 444-

4527 TR 6: 523-52 , 557), it would be folly :for us to' rely on 
hearsay eviaenc regarding 38 year old statements allegedly ma4e ~y 
a probable non awyer Commission staff member unavailable to 
clarity or eo tradict Mr .. Hitchcock'. recollection ot the 
conversation This is especially true Where the statements 
contradiet • express language'of the deed at issue. 

- oM-
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Mr. Hitchcock's stAtements regard1ng the part1es' 
intention ~o treat the uti11ty and non-uti11ty land as se rate 
parcels serve merely to reinforce the conclusion we ¢r from the . 

,/ 
fact that the Meeker property was conveyed by two de as rather 
one. This separation makes sense from a tax an~ temaking 
perspective, as will be 4iscussed later in this ecision. n view 
of the deed language referring to' water right , 'easement ~ and the 
need to interpret the deed to convey all pr erty inte sts 
beneficiAl to· the utility, however, we ar not convi ed'that the 
separation was complete for all purposes 

Mr. Hitchcock's declarAtion s most use ul in explaining 
the reason for the November 29, 195·1 eeel"s con 4r..ce of 
properties AlreAdy descr1bed in and conveyed b the Nove~er 26, 
195,1 d.eed. While the s~e prope cannot trans·£erred twice, 
obviously, .. we understancr why the parties ... us (l"catch-all" lAllguaqe 
to ensure that all property wa conveyed least once. 

As we have noted' e lier, extr ic evidence cannot be 
used to take away something xplicitly anted in a deed,. although 
it may be used to clArify he extent 0 the grant or other matters. 
We find the Kitchcock de a:r:ation us ul in supporting CMWSI's 
argument regarding the epArate tre ent of the utility and non­
utility land jointly ed: by the eeker Estate and Paul Edwud&, 
and in explAining ~h reAson ~he ove=e:r: 29 I 195·1 deed describes 
property conveyed 0 November 2 I 195,1. We do not find it 
conVincing in any ther signif~eant :r:espect .. 

/ 
E. w: ? 

A.32820, 
e convinced' by ~he two deeds, the aq:r:eement, 

.46373 that the Administratrices of the Estate of 
intended'to convey the C~p'Meeker p:r:operty in ~wo 

pArcels, 0 e which WAS edicated ~~ public utility WAter service 
and one w ch was not .. / We are also· convinced that the 
adm1nis~ atrices did n t 1ntend t~bamstring the operation of the 

- S3 -
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Camp Meeker Water System ~y preventing the system from maintainin 
or developing any water sources on the non-utility portion of t 
land. 

By separating the original land into a public ut 
a non-utility parcels, the Meeker Estate an4 the Chenowe . createa 
the poesi~ility that the non-utility land could be use for non-

. utility purposes •. Because of the explicit non-ded~c ion statement 
in Exhi~it 27, and the use of two· deeds to· execute he transaction, 
we infer that the parties understood the ratema 9 implications of 
treating ~th the CMWS property and the surrou inq lands as a 
package. Because of the COmmission'S acquis· ion adjustment, the 
Chenoweths would not have earned a return. 0 the part of the 
purchase price in excess of rate ~ase.. o. 6373 :z::eveals that only 
about one third of the purchase price wa allocated to· water system 
lands. Because of this policy, no rea~n.able purchaser would 
pw:chase the Meeker p:z::operties, as a -'ckage,. unless the price was 
at or near rate ~a5e .. 20 On the othe hand,. the sellers would be 

disinclined to sell at such a pric ,. when segregating the 
properties between utility and no -utility land would bring a much 
higher price. Segregation of t Meeker property into two parcels 
made good economic sense for b the buyer and the seller. 

The economic impera ive to segregate utility and non­
utility land did not necessi ate a disregard· for the needs o·f the 
Camp· Meeker Water System. 

By conveying wi the public utility land "all water an 
water rights .... and' all r privileges, and· easements-belonging" 

20 In addition, th Commission's authority to regulate transfers 
of utility property under Section 85·1 would have provided a further 
disincen'tive to a ospective purchaser of CMWS properties and 
surrounding lands iewed as a package.. Every attempt to sever a 
portion of the su ounding lands from, the package would be. subject 
to- regulatory de ays -and potential null:t.tication .. - -

- 54 -
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thereto ..... and stat.ing the .intent of the deed "to convey not only 
the properties particularly describedhere.in, but also all rights, 
easements, and: privileges And facilities appurtenant to-said CAmp 
Meeker Water System ••• " the parties to- the deed e ed that the 
water company would have the same rights to dave pwateron. the 
non-utility land. that it possessed when the tw portions. of the 
land were one. 

We find the outcome of the 195-1 t ansactions almost 
.ideal. The Chenoweths are free to' develo the non-utility land as 
they see fi~, so' long as they do not in rfere with the easement 
and other property rights possessed by he water system. ~he water 
system customers are protected from e adverse effects of any non­
utility dev9lopment, while the Chen eths are prote~ted from the 
restr.ictions that would result if 11 the lands affeeting the water 

.• - :0::-" -,system-were dedieated to publie ility use..4lone.·-_-· _ , 

• 

.". 

Al though this may see too simple an outcom.e for the J%Wly 
years of l.1.tigation this ease s consumed, the result flows 
naturally from basie Califo ill. property law. 

Our analysis of· t e 1951 transaetions, however, is not 
the end of the matter. 'W must also· review CMWSX and' Chenoweth 
activities after 1951 .. 

3.. Was property ded.f.c ted, to publ.1c util:ity use after 1951, 
. ? 

ion has long reeoqn·ized the inadequaey of the 
Camp Meeker water upply and has several times ordered the Camp 
Meeker Water Sys m· to' make greater efforts to increase its water 
supply. See, .. g .. , 0.2456·7, 37 CRe 284 (1932); 0.44303, 49 CPUC 
729 (1950); 0 .. 6283, 57 CPOC 710 (1960,); and' 0 .. 92451,. 4 CPOC 2d 645 
( 1980) • We wi 1 now rev1eW' the efforts of CMWS-I and the Chencweths 
tc increase t e uti11ty's water supply. 

Well ,ita 
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In 1959 or 1960, CMWSI developed several 
sources on Chenoweth land.. While these springs were no 1n use in 
195·1 when the Chenoweths acquired the Camp' Heeker proeerties, there , 
is evidence that they hAd previously ~een used by th.e water system .. 
(CMWSI witness William Chenoweth, TR 2: 203-206) .. In 0 .. 9245-1 the 
Commission found that "Springs designated. by the water company as· 
Spring A, Spring A-1~, and Springs B-2' through -8: have been 
dedicated to· public utility service and are ~art of the water 
system .... (0.9245·1, Conclusion of Law 7 (198'0) .}21 

/ ' 
In 1959' or 1960, CMWSI drille<7fthEt two- Ac::reage Wells, and 

the two Dutch Bill Wells on Chenoweth ~d~ with Chenoweth 
permiSSion, afte:r having tried and f~led to develo~water on Camp 
Meeke:r Water System property .. (CMWS{ witness William Chenoweth, TR 

2: 194, 198-200 .. ) 'l'hese well sit/s are leased to CMWSI ]:)y the 
Chenowe1:hs .. (TR 2: 198ow.l99) .i--.. 

In 0 .. 93594 (Octobe:r -, 198.1) in A .. 60478, the Commission 
approved CMWSI's application for authority to- borrow $247~000 of 
SDWBA funds·.. In D.86-02-0()6· (February' 5" 1986) 11'1 A.85-10-015, the 

I 
ConunJ.ssion approve4 an ad.ditional SDWBA loan of $·112,6·20 bringing , 
the total to· $ 3 5·9 ,620 .. ;rhe SDWBA improvement program was to- focus 
on dr111ing new wells2'with subsequent improvements to be made if 
an adequate water supply was locatecl .. (0.93594, Ordering Pa:agraph 
6·, Findings of Fact/13 & 14). 'l'hese funds have been used to 
develop new wells;'!new concrete storage tanks and associated 

I filters, chlorination facilities, and piping, and have already led 
r . 

to· a.ppreCiable/~.mp:rovements in the system.. About $24,000 of SOWBA 
funds· remain on hand",.. which: will be used for further OKS-mandated. 
improvements! (Exhibit 20, pp~ 28-29.) 

. I .' . 
/ 

/ 
/ 

I 
, 

21 ISprinqs A and A-l are appa:rently lOCAted on the proper1:y of a 
Mr.I.Bacon,. a.nd· not on Chenoweth land... (Exhibit 20, p •. 17.) The B­
Springs are· located on Chenoweth land near Haunted House Wells.Nos. 
1-0. (Exhibit 15-.) 
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In 1959 or 1960, CMWSI developed several spring do water 
sources on Chenoweth land. While these springs were not n use in 
1951 when the Chenoweths acquired the C&:4p Meeker pro ie.,. there 
is evidence that they had previously been used by the water system. 
(CMWSI witness William Chenoweth, TR:2: 203-206).. 0 .. 92451 the 
commission found that WSprings designated by the 

Spring A, spring A-1, and Springs B-2 through B~ 
dedicated to, public utility service and are pa of the water 
system·. w (0 .. 92451,. Conclusion of Law 7 (1980 .. ) 21 

In 1959 or 1960, CMWSI drilled . two Acreage Wells and 
the two, Dutch Bill Wells on Chenoweth lan ,. with Chenoweth 
permission, after having tried and' fail to, develop, water on camp· 
MeeJeer Water System,property .. (CMWSI w ness William· Chenoweth, TR 
2: 194, 19'8-200.) 'rhes. well sites e leasedt<> CHWSI by the 
Chenoweths. (TR 2: 198-199). 

In 0.93594 (october 6" 1 81) in A.60478, the Commission 
approvecl CMWSI's application for uthority to borrow $247,000 of 
SOWBA funds. In 0 •. 86-02-006 (F ruary S, 1986) in A.S5-10-01S-, the 
commission approved an additio al SOWBA loan ot $112,,620 bringing 
the total to· $359, 620. 'l'h. S WBA improvement program· was to focus 
on drilling new wells, with ubsequent improvements to be made lf 
an adequate water supply-v located .. (0.93594, Ordering Paragraph 
6, Findings of Fact 13' & 4). These funds have been used to 
clevelop new wells, new c ncret. storage tanka and associated 
filters, chlorination aeilitiea, and piping, and: have alreac:ly lec:l 
to appreciable improv ents in the system. About $24,000 of SOWBA 
funds remain on hand, which will be used' tor further' OHS-mandated 
improvements.. (Exh it. 20, pp'. 28·-29'.) 

21 Sprinqs A nd A-1 are apparently located on the property of a 
Mr. Bacon, and not on Chenoweth land. (Exhibit 20, p.. 17 .. ) 'l'be B 
sprinqs are located on Chenoweth land near Haunted' House Wells Nos. 
1-6. CExh7ii 150.) _ 

&-\-
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The Tower Road Well, the Acreage Lane Well~ And Haunted 
House Wells Nos. 1 - 6 were built on Chenoweth land by CMWSI 
between 1981 and 1983 for water system use with Department 0 Water 
Resources Safe Drinking Water Bond Act funds, with permiss.i from 
the Chenoweths after unsuccessful efforts to· develop wel s on camp 
Meeker Water System, Inc." property. [CMWSI w:£.tness 
138-139, 144-145·: CMWSI witness William Chenoweth, 
See also Exhibit 3, pages 1 and· 4.,. and' Exhibit 14) 

sites are leased to CMWS·I by the Chenoweths. ( 
William Chenoweth, 1'R 2: 184-185, 201-202.). 

.. , 

CMWSI's continued use of the wells n Chenoweth land. is 
necessary for the water system to meet its ublic utility 
obligations, since these wells produce ab t half of CMWSI's totAl 
water supply. (Exhibit 26", pp .• 18:, 21 .. 

Evidence tha~he Chenoweth wners of CMWSI have been 
ordered numerous times to· develop ne water sources, that a number • 
of water sources have been develope by CMWSI on Chenoweth land 
since 195·1, that most of these wa r sources were developed. with 
SDWBA funds intended to provide ater utilities with low cost 
capital, and that these water urces have been used exclusively 
for utility purposes, shows t at CMWSI intended to use· these water 
sources to· p:rovide public ut lity service. 

We have already termined that CMWSI possessed broad 
easement rights to· develo water sources on land conveyed by the 
NovexnDer 29, 195·1 deed·... CMWSI thus baa the right to develop wat!lr 
sources similar to thos it did develop, on lana owned by the 
Chenoweths .. It appea that CMWSI may not have- :been fully 
conscious of its eas ent rights, and it is clear that it did not 
consciously assert em as such. There would have been no· "'well 
site rentals'" if i had .. We' find that although, CMWSI MY not have 
consciously exe: sed' these easement riqh1:s, i1: exercised: them 
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nonetheless. 22 CMWSI's development of wells on Chenoweth land. was /' 
an inadvertent but perfectly appropriate exercise of its easements 
rights to- develop water souX'ces on Chenoweth land.. / 

Since the wells resulted from an exercise of CMWS~ 
,/ 

easements rights to develop wateX' sources, and not from }the 
Chenoweths' development of any water rights they poss~ed. as 

/ 
individ.uals, the Chenoweths could not be said to have dedicated. the-
wells to' public utility service. The Chenoweths~s owners of 
property subject to' an easement, have only th~pX'opcrty rights left 
afte:z:o exercise· of the easement.. Here,. that means only the right to 
the~'on which the wells- are based .. 23 W1thout the wells, the 
land is not particularly. useful for pubuf utility purposes-, and 
there is little reason to pursue the ~ue of whether the 
Chenoweths intended. to dedicate the~and to, public utility service. 

'" . We note that although twel.v..e.. wells. on Chenoweth property 
have been developed for public utility use, CMWSI'a right to 

I . 
exercise its easement rights i.e not limited. to- these particular 
locations. CMWSI developed;t:hese well sites over many years, as 
water system needs changed/and- expanded.. A limitation to these 
particular sites would ~iminate much of the value of CMWS!'s broad 
easement rights to devG10p replacement wells and. additional wells 
as its future needs dictate. CMWSI witness John Reader testified 
that there were addtional potent1al well locations, on Chenoweth .. 
land that could bf/' developed to replace ,existing wells that become 

-I 22 We note that mere 'misapprehension as to the existence of 
easement;.rights does not mean that those r1g~ts do not exist. 
(Tract Qevelopment Ser.rices, Inc. v. Keppler, supra.) 

I 
23 The distinction between ded:ication of wells ana dedication of 

the ~and on whic~ the wells are based is not a new one.. In 
respOnse to, inquiries by ALJ Wriqht about the prior Commission 
deCision findinq dedication of the A,and a spring wells, CMWSI 
wjtness Chenoweth stated, that just the water, not the associated 

/e111 estate" was dedl.cl1ted to' utl.l1ty use., (TR 2: 203-204'.) , 
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nonetheless. 22 CMWSI's development ot wella on Chenoweth land was 
an inadvertent but pertectly appropriate exercise ot its easement 
rights to, develop water sources on Chenoweth land. 

Since the wells resulted trom an exercise ot CMWSI's 
easement rights to-develop water sources, and not from the J 

J 

Chenoweths' development of any water rights they possessed as 
individuals, the Chenoweths could, not be said to, have dedicated. th~ 
wells to public utility service. The Chenoweths" as owners of 
property subject to' easements, have only the property rights 
atter exercise ot those easements. Here, that means only t 

to the lAll$1 on which the wells are base4 .. 23 Without the 
the land is not particularly useful for public utility rposes, 
and there is little reason to, pursue the issue ot wbe er the 
Chenoweths intended to' dedicate the land to pUblic ilityaerv1ce. 

We note that although twelve wells on 
have been developed tor public utility use, CMW 's right ~ 
exercise its easement rights is not limited t these particular 
locations. CMWSI developed these well site over many years, as 
water system nee4s changed and expanded. limitation to these 
particular sites would eliminate much ot e value ot CMWSI's broad 
easement rights to, develop, replacement e11& and additional wells 
as its tuture needs dictate. CMWSI w tness John Reader testified 
that there were additional potentia well locations on Chenoweth 
land that could, be developed tOo r 

We note that mere mis 
rights. does not 
v 

existinq' wells that become 

23 The distinction b ween dedication ot wells and dedication ot 
the land on which the ells are based is not a new one. In 
response to" inquirie by ALJ wright about the prior Commission 
decision finding de ication of the A and,' S spring, wells, CMWSI 
witness Chenoweth tated that just the water, not the associated 
real estate, was ed'icate4, to utility use~, (TR 2: 203-204.) 
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clogged or to provide for future water system needs if there were A 
financial incentive to do so C'rR 2: 139). We find that CMWSI must 
retain the option to take advantAqe of such sites if. they are 
required for public: utility operations in the future. 

B. 'BawDen Res§xy:9il; 

Some time between 1960 And 1964, the Chenowe 
constructed the Baumert Reservoir Dam, just upstremn rom CMWSI 
water sources I,. :J & K.. (Exhibit 37" Oeposition 0 James Halsey, 
p .. 16-17: Exhibits 15, 22, 23, and 24 .. ) ORA, CMRPD, and a number , 
of Camp, Meeker residents argue that these water sources have been 

-' dedicated t~ public utility use. CMWSI ar~s the contrary. We .. 
will now resol v~ the matter .. , / ... 

In Application 41313 the Cheno'weths reque~'ted. authority 
to transfer the ,Camp Meeker watersy~m to· cam~Meeke~ Water 
System, Inc. Section VIII of tha~pPlication reads as follows: 

The applicant, CHENOWE'l'HS, INC .. , herein was initially 
fomed to permit the/holdinq by said company of. all 
assets, pertaining to Camp Meeker and the operation 
thereo~. Howeve~1t has become necessary by reason of 
needed improveme s in the water system, ~nd 'in 
particular, th~ construction of a r~;erv91; and. dam, 
chlorination ~ipmentr and the fulfillment of other 
requests madv:by your honorable commiSSion, that the 
operation or the water company be conducted,by a separAte 
and distinCt corporation, the ownerShip of who's stock, 
howeve~, (ill be and remain in the Chenoweth fam11y. 
'1:hat it ill Pe in the public interest and will better 
insure he continuity and efficiency of. the water 
distrl ution in Camp, Meeker, Sonoma~ California. 
Appl~cants do not believe a public: hearing will be 
n1ssary ~" (emphasi~ added".) 

'l'he Chenoweths' application was qranted' :byD .. SSS47, which 
notes that: 

"Applicants state that required" improvements in the water 
system have necessitated its operat1on asa separate and 
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clogged or to provide for future. water system needs if there were a 
financial incentive to' do so· (TR 2: 139,). We find. that Q!WSI must 
retain the option t~ take advantage of such'sites if they are 
required for public utility operations in the future .. 

B. Baumert Reservoir 

Some time ~etween 1960 and 1964, the Chenowe 
constructed the Baumert Reservoir Dam, just upstream , 
water sources I, J & K. (Exhibit 37,. Deposition of ames Halsey, 
p. 16-17; Exhibits 150, 22, 23, and 24 ... ) Staff" 0, and a nWDJ)er I 
of Camp Meeker residents argue that these wat~r ources have been 
dedicated to· public utility use.' CMWSI argue the contrary. We 
will now resolve the matter. 

In Application 41313 the Chenow requested authority 
to transfer the Camp Meeker Water Syst t~ camp Meeker Water 
System, Inc. section VIII of that app' 1catio'l'1 reacts as follows: 

... 

The applicant,. CHENOWETHS INC., herein was initially 
formed to· permit the hol ing by said company of all 
assets pertaining to· c p Meeker and the operation 
thereof. However, it as become necessary by reason ot 
needed improvements the water system,'W in 
~~~~~--~--~~~~~~~~~~~~~~~~~, chlorinat10n equ1p~nt, and the tUlti.llment ot other 
requests made by ~ur honorable commission, that the 
operation of the"water company be conducted by a separate 
an<1 disti'nct co;1')oration, the ownership of Who's stock, 
however, will ~ and reaain in the Chenoweth family. 
That it will lie in the public interest and will better 
insure the e tinu1ty and efficiency of the water 
distri~utio in Camp Meeker, Sonoma,. california. 
Applicants (1o'no't believe a public hearing will be 
necessary ~ (emphasis a~de~.) 

application was granted ~y 0.58847, which 

~AP' licants s'tate that required improvements in the water 
s stem-have necessitated its operation as a separate and 

-fII-
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distinct enterprise, the ownership- of wh.ich is 
in the Chenoweth family (ld .. , p. 2) .. 

"Applicant's attorney, by letter dated July' 22, 1959, 
alleges that a prompt transfer of the wa r system is 
imperative in view of the limit~ su w 
currently; available'" so that suffieien investments may 
be made to improve the water system.... lci ... , p'. 3, 
emphasis added ... ) 

A.41313 and 0.58847- show that both CMWS: and t Commission felt 
that the utility'S water supply needed t~ 1:> 

understood that a reservoir would be part f such an improvement 
program. 

0.60283, the result of a Co Bsion investiqation into 
the opert'.tion of the Camp Meeker Water System, notes that: 

"Exhibit number 12 shows e result of a preliminary 
survey made in August 1 9, of a.site for a retainins­
dAm and storage pond w ch miqht be constructed on what 
i8 sometimes referred 0 a$ FerD. cr~~k, south of the 
BaYme;t S;,ings area. This plot show~ that a dam, about 
38 feet h1qh, if eon tructed at one location could 
impound about 27.50 acre-feet of water. The land ~n 
w w w 
~; however, the area flooded by such a dam would 
flood a portion 0 an acre of aeljoininq property. This 
fact and the pre iminary estimated cost of $40,000 for 
the dam deferr further investigations of this source 
of supply." (D. 0283" Pl> .. 10-11, emphasis added .. , 

While the construction 0 this particular size clam at this 
particular location was Cleferrec1,I' it is clear that CMWS bael 
contemplated the const ction of a dam o~ Chenoweth land south 
(uphill) of the water company's Baumert Sprinqs water sources, for 
use by the public ut lity water company. 

0 .. 60283 ovides. other evidence relevant to the public 
utility use of th Ba1;Ul1ert Reservoir.. On, page 12" the Commission 
states: 

- 60 -

, I ,.". 
.... ' ... -- ",--:. ~ ....... 

.' I, 



•• 
A.S3-11-S4 ALJ/RTB/tcq/fnh ALT-COM-FRD 

Witnesses for respondent took the position tha whatever 
amount may be spent by Chenoweths, Inc., on be!ialf of 
Camp Meeker Water System, Inc., must be cons ered as 
money loaned, to be repaicl out of earnings the 
utility, which will require an increase i the rates for 
water service. 

As its parent company, it appears that he utility may 
have to· depend on Chenoweths', Inc .. , '. assist it in the 
development of an adequate water sup y and the 
improvement of the system. Having ssumed the 
o1:l1iqations of a public utility, i is incumDent upon 
respondent herein to- recoqr~ze it responsibility and to 
take whAtever steps ue necessa and feas·ible to serve 
the public interest. 

The Commission clearly assumed a finnnc al relationship between 
CMWSI and Chenoweth's, Inc., andunde tood thAt Chenoweth's, Inc .. 
might have to· work with CMWS·I to dev op adequate water resources. 

_ . ~".~ ":_ T~S financial relationsh p. ~_~~~enCMWSI and' the 

• 

• 

Chenoweths was again recoqnizeq the Commission in D .. 65119 
(196-3), which states that: 

"The utility has dev ed all revenues obtainable from the 
sale of water tom~' out-of-pocket expenses and in 
attempts to· obtain ore water. It has been aided 
substantially'by e affiliated interests of ~ts owners, 
which affiliation . have provided increased water supplies 
through strictly non-utility funds~" (Id .. , 60 CPOC 690, 
at 6·91 (19-63).) 

Thus, the fact that some ne other than CMWSI may have funded a 
particular water sourc woula not in itself compel the conclusion 
that the source was i ended for no~-utility use only. 

In the curJtnt proeeed'inq, James R .. Halsey, former 
superintendent of tt/e Camp· Meeker Water System,. st~ted in 
deposition that th' Baumert Dam was construe ted between 1960 and 
1964; that he bel eves it was mandated by this Commission to· 
provide water st raqe; that William Chenoweth ordered him to. 
"b1eec1" the c1 each summer when the uti11tY'swater sources· :began 
to· dry up; t 1:Ileedinq the system consis-tec1 of opening a valve 
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located near the base of the dam; that when the valve w~, opened 
~ater would flo~ over the surface of the ground down~umert Gulch; 
that the ~ater disappeared ~elo~ the surface and then resurfaced 

/ about 200 yards down the hill just above a small~oncrete dam 
across the creek which ~as the upperpiekup point for the 

/' 
California Tank; that the water flowing fro~he reserv~ir fed 
~ater company sources designated Baumert, california" Woodland~ and 

~ 
Fern Sprin9s; that the Tower, Acreage, G~son and Hampton locations 

. ; 

could also be served by ~ater from th~umert Reservoir, and that 
if he had not ~een· authorized to· release ~ater from the dam, 
particularly durinqAuqust and sep~r, the utility would have 
run out 0'£ water, since that sidei' of the system supplied most of 
the water. (Exhibit 37.) ~ 

Mr .. Halsey"s testimg{y that water from BAumert Reservoir 
feeds utility water sources IS confirmed' by a look at the 
topographic and utility w er source maps admitted'in this 
proceedin9 as Exhibits 1 ,;, 22, 23 and 24 ~ These maps show tha't 'the 
Baumert Reservoir is u 11 from utility ~ater sources designa'ted 
"I", "J" and "It... / 

Branch wi~ess Bragen recommended that Baumert Gulch 
beloW' the reservod be found dedicated to CMWSI since it is the 
tribu'tary to utiJt1'ty sprin9s I,. J, It and' 0 and possibly other 
utility water so'urces.. (Exhibit 20, page 38; 'rR 4: 392.) This 
recommenda. tiOn! supports Mr. Halsey'S testimony .. 

The/testimony of Gene ~eh and Jane Concof~ f~rther 
confirm Mr.;iHalSey'S 'testimony regarding the use of Baumert 
ReservOir/for utility purposes. Gene' Koch testified that water 
flows down from the BaUmert Reservoir spillway to' a little concrete 
catchmedt basin feeding the water system at Baumert Springs. (TR G: 
532-53/, 5,38-54l.) Jane Concof:f testified that in e4:cly 4Utumn in 
I,' 

1986 the noticed. that the ~ater level in the Baumer't' Reservoir W4S 

dropping maybe a foot or two each day and thatCMWSI employee L4~ 
7 . ." .' J:r ~ld be, dr.l.v.l.,nq past her house towlU"d··the reservo.l.r twice" 

6,2 
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located near the l:>ase of the dam; that when the valve was opened 
water would flow over the surface of the ground down Baumert Gulch: 
that the water disappeared l:>e1ow the surface and then resurfaced 
about 200 yards down the hill just above a small concrete dam 
across the creek Which was the upper pick up point for the 
California Tanki that the water flowing from,the re.ervoir,ted 
water company sources designated Baumert, california,. w,oc1land, and 
Fern springs; that the Tower, Acreaqe,. Gilson and Hampton locations 
could also·.be served l:>y water from the Baumert Rese~oir, and that 

. / 
if he had not been authorized to release water~r '. the dam, 
particularlydurinq August and5eptember, the u lity would have 
run out of water, sinee that aide of the ayst supplied· most of 
the water. (Exhibit 37.) 

Mr. Halsey's testimony that wate from' Baumert Reservoir 
feeds utility water sources is confirmed y a look at the 
topoqraphic and utility water source s a4mitted in this 
proceeding as Exhil:>its lS, 22,. 23 and These maps show that the 
Baumert Reservo'ir is uphill from: ut i ty water sourees designated 
-I-, -J- and -K.-

Staff witness Bragen re'ommended that Baumert Gulch below 
the reservoir be found dedicate to CMWSI since. it is the tributary 
to utility springs I,. J, K an~ and possibly other utility water 
sources. (Exhibit 20, page ~i TR 4: 392 .. ) This recommendation 
supports Hr .. Halsey's testi ny. 

The testimony of ne Koch an~ Jane Concoff further 
confirm Mr. Halsey's test mony regarding the use of Baumert 
Reservoir for utility poses.. Gene Koch testified that water 

catchment basin feedi 
53Z-534, 538"-541.) 

ert Reservoir spillway to a little. concrete 
f 

the water system" at Baumert Spr~ngs. (TR 6: 
ne Concoft testified that in early autumn in 

1986· she noticed· th the water level in the Baumert Reservoir was 
dropping maybe ot or two" each c!ay .. and.' that CMWSI employee Larry 
Elder would· be i,ng patJt her ,house toward the reservoir' twice a 

." 
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day. She deduced that Mr. Elder was qo1ng to' Baume~ 1n the 
morning and opening up the spigot that goes through the dAm an 
then allowing water to run out and coming bac~ in the eveni and 
shutting it off. By doing 'this, he was allowing water to 0 down 
and refresh I and J springs during a ~ime when there w no· 
rainfall. She testified that she was' 'told' by people 0 lived in 
the area that Mr. Elder did this every yeu in ord to keep the 
tanks and I and J springs operating. (~R 6·: 592 93 .• ) 

There is, on the other hand, some tlence' suggesting an 
AJ:)sence of intent to ded'icate the Baumert Re ervoir to public 
utility use. Water Branch witness Martin .' Bragen testified that 
Les Chenoweth told him 'the Baumert Rese oir had ,been built with 
federal grant money as a stock pond f~~watering goats, but that 
there were no longer any goats gett;~ water there. (n 4: 353.) 
AncLJ.n 1987;" omSI agreed to use tae' "stock pond" fOl:.,utility _ 

/ purposes only after Commiss.ion sttaff agreed. not to use that use as 
I' an indication of intent to decUiCate the ponel 'to utility use • 

Exhibit 20, pp .. 16-17.,) / . 
We are not persua~d by'this record that the Baumert 

Reservoir was developed awla stock pond. Even if it was used as a 
stock pond at some point/, it is not b~ing used: to· water stock now. 

Nor do we b~eve that the 198·7 agreement can overcome 
the weiqht of the ev.i.dence show:Lng that Baumert Reservo'ir MS long 

,/ 
been used for public utility. purposes. 

/ 
. We find,lthat the Baumert Reservoir has been used. by CMWSI 

to prov:Lde p~lj.c utility water service. The intention to build a 
reservoir notedl in 0.60283,. the application requesting authority to 

I ' 
transfer the Iwater system tOe CMWSI; the Commission decision 
approvinq the application; the 1959 Commission deCision ordering" 
improvemen./s, repairs, and new source development; 'the construction 

I 
of the dalft,within four years of the Commission deCision approving 

I 
the applA.c4tion stating the need', for a reservoir;; the' topographic 

I . ... 
maps s wing the relationship between the reservoir and downstream 
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day. She deduced· that Kr~ Elder was going to Baumert in the 
morninq and openinq up the spiqot that 9'oes throuqh the and 
then allowinq water to run out and coming back in the ev 
shutting it off. By doing this, he was allowing water 0' go down 
and refresh I an4 J springs during a time when there aa 'no 
rainfall. She testified that she was told by peop wh~ lived in 
the area that Mr. Elder did this every year in 0 er to, keep the 
tanks and I and J springs operating. (TR&: 59 -593.) 

There is,. on the other hand, some • ldence suggesting an 
absence of intent to c!edlt:ate the Baumert R ervoir to public 
utility use. Staff witness Martin R. Bra n testified that Leslie I 
Chenoweth told him, the Baumert Reservoir dbeen built with 
federal grant money as a stock pond to watering goats, but that 
there were no longer any goats gettin . water there.. ('l'R 4: 353.) 
Also, during the 1987 water shortag CMWSI agreed to· use the *stock 
pond* for utility purposes only af er Commission staff agreed not 
to use that use as an indieation f intent to- dedicate the pond to 
utility use. Exhibit 20,. ,pp .. 1 17.) 

We are not persuaded y this record that the Baumert 
Reservoir was developed as a toek pond. Even if it was used as a 
stock pond at some point,. i is not being used to' water stock now. 

that the 19S7 agreement can overcome 
the weight of the evidenc showing that Baumert Reservoir has long 
been used for public uti ity purposes. 

We find that e Baumert Reservoir has been used by CMWSI 
to provide public util ty water service. The intention to, build a 
reservoir noted in D.. 0283, the application requestinq authority to 
transfer the water s stem· to CMWSI; the commission decision 
approving the appli ation; the 1959' Commission.decision orderinq 
improvements,. repa 5,. and new source development; the construction 
of the dam within our years of the Commission decision approvinq 
the application .• ating the need· for a reservo1rr the topographic 
mapa showing the relationship between the reservoir and downstream 
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water company sources; the deposition statements of a man who 
operated the CMWSI system for many yeaX'si and the testimony of Gene 
Koch and Jane Concoff regarding the use of water fX'om the Baumert 
Reservo!r for public utility purposes provide overwhelming eviden 
of CMWS·I's use of the Baumert Reservoir. We find that CM'WSI's 
continued use o,f the reservoir is necess.:s.ry for the utility . meet 
its public utility obligations. / 

~he construction of B.:s.umert Reservoir on Chen~th land 
and its use as a public util:Lty water source is· consi~ent with 
CMWSI's easement rights to· use Chenoweth lands·. Ci~ Code S 801, 

su}xU.vision 10 lists the right to flood 1411d' as o? of the rights 
that may attached to' land as an.easementp The COurt in Security 
Pacific National Bank v. City; of San OieS2 (l!m1.) 19 CA 3d 421, 
428, states "'rhe riqht to flood' land, or to· ore water thereon may 
be appurtenant to ownership._o.£waterr· co deree!: as real property." 
Since CMWSI has all the water 411d water ights once possessed.· by 
the Meekers and useful for public uti ty wateX' service, including 
those X'ights to' water on Chenoweth d, and' since the right to· 
flood land or store water theX'on y be appurtenant to, ownership of 
water, the construction and. use of the Baumert Reservoir is 

I 
consistent with its real property easement rit:;hts~ 

Water system easem~ts can yield broad: authority to use 
land not owned by the wate~company, and we d.o' not stretch CMwSI'S 
easement to· the limit whe,.{we find that it encompasses both the 
wells and the Baumert R~ervoir on Chenoweth land. In Security 

I 
Paeific National Bank IV. City 2f San pieso,. supra" the Court noted 
that: "In theory th';phY~ical assets of a water system could be 
located wholly upo! ~asements and riqhts-of-way upon l4nd owned: by 
someone other12h the owner of the water system .... (Id .. , 19- CA 3d 
at 429.) . 

If e found- that the Chenoweths were usinq the Baumert 
Reservoir £Ql:' other than public utility purposes, . we would conclude 

se constituted an interference with' CMWS.'X's easement 
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water company sources~ the deposition statements· of 
operated the CMWSI system for many years~ and· the 
Koch and Jane Concoff regarding the use of water 
Reservoir tor public utility purposes provide 0 rwhelminq evidence 
of CMWSI's use of the Baumert Reservoir. ! nc1 that OtWSI's. 
continued use of the reservoir is necessary r the utility to meet 
its public utility o})ligations. 

The construction of Baumert Res oir on Chenoweth land 
and its use as a public utility water s rce is consistent with 
CMWSI's easement r1ghts to· use Chenowe lands... Civil CeXle § 801~ 

subdivision 10 lists the right to. flo cl land as one of the r:i.qhts 
that may attached to· land as an eas The court in Security 

(1971) 19 CA 3d 421, 
42'8, states NThe right to. flood 1 nc1· or to store water thereon may 
})e appurtenant to ownership of w. ter, considered as real property.N 
Since CMWSI has all the water d water rights once possessed by 
the Meekers and useful tor p ic utility water service, including 
those rights to· water on Che weth land, and since the right to· 
flood land or store water t ron may be appurtenant to ownership of 
water, the construction an use of the Baumert Reservoir is 
consistent with its real operty easement rights. 

Water system e ements can yield broad authority to use 
land not owned by the w er company, and we do· not stretch CMWSI's 
easements to· the limit hen we tind that 'they encompass both the 

ana the Baumert In Security 
- ......... .:.:.-~.IIC.*..:.:.u.~"""""'~O/-.l..I......lIC.~;L...:ItA.-"lJiiU.L"'"""'Io.:ii.::~', suPtA,. the Court noted. 
that~ *In theory the physical assets ot a water system could be 
located wholly upon easements and rights-of-way upon land owned by 
someone other than he owner of the water system .. * (14., 19 CA 34 
at 429.) 

If we t und that the Chenoweths were using the Baumert 
Reservoir for ot er than public: utility purposes, we would. conclude 
that such use c nstituted an interterence with CMWSI"s easement 
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rights. One of the most classic examples of an easement right is 
the riqht to the natural flow of water over the land of another. 
If the Baumert Reservoir were allowed to, interrupt the flow of 
water to CMWSI water sources, the water company would suffer 
qreatly. We would' then order CMWSI to take action to ensure 
the owners of the land' burdened by the easement did not 
with the exercise of the easement. 

"When a person l.nterferes· with the use of an ea:sj!lllle%:l,'C he 
deprives, the easement's owner of a valuable property 
owner is ent,! ~led to compensatory dAlMqes.... (~~_~-.~~, 

supra, 181 CA 3d at 5-74'.) WhJ.le this Commission not award 
d~ges, and while we feel that the Chenowet~h$' not actually 
interfered'with CMWSI's easement rights,. we cau on the Chenoweths 

, against any future interference with the ease ent rights held ~ 
CllWSI. .-"'-. -. "'=.~. _. ... / 
4. Would 118e of Baumert Reservoix' for J),OD-utUity 

purposes violate Water Code S 100 or 
Article 10, 5 2 of tM Califomia tConsj;1t1:ltion? 

Gene Koch and CMRPO asse~in their comments that the 
failure to use Bamuert Reservoir ~~ public utility purposes would 

,/ 
constitute unlawful "waste" und~ Water Code S 100. ~hey assert 

/ 
the retention 0'£ water thAt j.1J.4t sits there is unlawful. 
. Water Code S 100 ,;fto. a large extent identical to 

Article 10, S 2 of the Cal~or.niA Constitution, which expresses the 
state's policy that, I 

"the qeneral/Welfare requires that the water resources of 
the state be put to, beneficial use to, the fullest extent 
of wh.i.ch th'ey are cap4ble, and that the waste or 
unreasonable use ••• of water be prevented·.. ..... ':he right 
to· water/~ •• from· any natural stream or water course .... 
shall b.limited to such water as shall be reasonably 
required for' the beneficial use to- be' served, and such 
right/does not' extend· ..... to the w~s'te or unreasonable, 
use I .. or d.i.version of. water.. • •.• . 

65· - . 



A.83-11-54 AtJ/R'rB/tcg/fnh* AL'r-COK-FRD 

• rights. One ot the most classic examples of an easement ri9ht is 
the right to the natural flow of water over the land of another 
It the Baumert Reservoir were allowed to interrupt: the tlow 0 

water to CMWSI water sources, the water company would sutt 
greatly. We would then order CMWSI to-take action to- en re that 

• 

• 

the owners of the land burdened. by CMWSX'. 4asements d 
interfere with the exercise of those easements. 

-When a person interferes with the use 0 

deprives the easement'. owner of a valuable prop 
owner is entitled to· compensatory damages. - (.tpC ..... .IIUoI-.r..&.-""""~w.,. 

supra, 181 CA 3d at 574 .. ) While this CommitS on does not award 
damages, and while we feel that the Chenow • have not actually 
interfered with CMWSI'. easement rights,. e-caution the Chenoweths 
against any future interference with th easement rights held· by 
CMWSI. 

4. Would· use of Baumert Reservoir 
purposes violate Water Code § 

sert in their comments that the 
failure to use B~uert Reserv ir tor public utility purposes would 
constitute unlawful "'waste- nder Water Code §. 100. They assert 
the retention of water tha just sits there. is unlawtul. 

Water Code § 10 is to· a large extent identical to 
Article 10, § 2 ot the lifornia Constitution" which expresses the 
state's policy that~ 

1 welfare requires that the water resources of 
be put to· benefiCial use to the fullest extent 

ot whic they are capable,. and that the waste or 
unreaso able use .... of water be prevented •••• 'l'he right 
to wat r .... from any natural stream· or water course ••• 
shall e limited to such water as. shall be reasonal>ly 
requ ed for the beneficial use to be . served·, and. such 
riqh does not extend ••.• to the waste or unreasonable 

or d.iversion of water.· ••.• " 
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Article 10, S 2 goes on to state that "nothing herein 
••• shall be construed as depriV'ing any riparian owner of the 
reasonable use of water of the stream to which.. the owner's land is 
riparian under reasonable methods of diversion and use., ..... " .... 

We aqree that the Chenoweths have no· right to~ste water 
by retaining it behind the Baumert o~ for no, usefu 
Water that "just sits" without beinq used for an 
is wasted.. 'l'here is,. however,. no evidence in ·s record" that the 
Chenoweths are usinq the Baumert Reservoir f any beneficial use 
other than as a public utility water supp~. No witness in this 
proceedinq testified to ever seeing qoa'tll.( taking water from the 
reservOir, although tes Chenoweth toldt'Mr. Bragen that this is· why 

/ 
the reservOir was built. Even if t):re re!lervoir was at ,some point 
used· to water goats, it is not usea.,for tMs pu:pose now. 

Because we-find.. that~e Baumert ReservOir has in fact 
been used to supply CMWSI wi~Wlwater for public utility purposes -
clearly a "beneficial use t(M.n the mea::ling of the Constitution 
and" the Water Code - we ~onot find any v~olation by the Chenoweths 
of the state policy aga1~st the waste of water. 

I 
5·. Does our find.:LDq,tthat O!WSI possesses: easement rights adversely 

affect Chenowetb property rlghttt w1tlJ!opt <lue proce;J§? 

paCifi0egal Foundation contends in its comments on the 
proposed d.ecision that' action8 which restrict,. take or requlate 

I ' 
property rights, must be preceded. :by .adequate due process,. and that 
actions that~dverSelY affect property rights must not :be taken 
liqhtly. / 

;ooes our finding that CMWSI possesses· easement rights 
adversely affect Chenoweth property~o\I'ithout adequate clue process? 
The answer is clearly no •. 

~---.... 
First,. our findinq re~resents our reCOgnition of existing 

le9'al rights and not the creation of new. ones. In exereis.inq 
easement rights, the easement owner 1s, takinq noth!ng new from the 

- 66 -



• 

• 

• 

A.83-11-S4 AIJ/RTB/tCg/tnh* ALT-COM-FRD 

Article 10, § 2 goes on to, state that wnothing h ein 
••• shall be construed as depriving any riparian owner ot 
reasonable use ot water of the stream to, which the own land is 
riparian under reasonable methods ot diversion and u 

We agree that the Chenoweths have no rig to waste water 
by retaining it behind, the Bawnert Dam tor no us ul purpose •. 

Because we tind that the Bawnert Reservoir has n tact been used to 
supply CMWSI with water tor public utilitypu ses - clearly a 
Mbeneficial useW within the meaninq of the nstitution and the 
Water Code - we do not find any violation 
state policy against the waste of water.2 

5. Does 

Pacitic Legal Foundation ontends in its comments on the 
proposed decision that actions wh h restrict, take or regulate 
property rights. must be, preceded y adequate <Sue process, and that 
actions that adversely aftect ~ operty rights must not be taken 
lightly. 

Does our finding t at CMWSI possesses easement rights 
adversely affect 'Chenoweth roperty without adequate due process? 
The answer is clearly no'. 

First, our tin ing represents our recoqnition of existing 
legal rights and not th creation ot new ones. In exercising 
easement rights, the is taking nothinq:. new trom the 

24 There is 
using the Sa 
utility wate 
public utili 
issue_ 

evidence in the record that the Chenoweths are 
art Reservoir for any purpose other than as a public 
supply. It the reservoir ceased to »e used for 

y purposes, the existence of ~wasteW; wou14 Again be an , 
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property owner burdened by the easement" since the burdened owner 
simply had a less than complete 'interest in the land in the first 
place. 

1'0- the extent that an easement to take water requires the 
development of well sites and reservoirs., and the placemant of 
pipes over the land" of' the servient estate, the uses of that~sUt . 
may be restricted. But ~his restriction results from the ease nt 
owner's exercise of rights that he possess, and' not from th . 
derogation of rights possessed by the burdened landowner.~ 

Second, the Chenoweths themselves are respon.so!'ble for the 
easement burdening their land.. While the Estate of-"tfie M. Meeker 
and Paul R. Edwards first created'· the easement Why{ ~hey 
transferred the property described'in the NovemQ6r 26, 1951 clee<1, 

~ 

the Chenoweths re-affirmed or re-created the ~entical easement 
when they transferred'. CMWS ... to- CMWSI by way of the August 7, 195,9. 
deed approved by the Commission in 0.5884. Since they were also 
parties to the November 26, 195·1 deed i wMch the water rights and 
easements· benefiting the Camp Meeker ate: System land are 
expressly granted,. the Chenoweths nnotargue that they purchased 
the property affected by the ea/ent in qoo(1 faith and for value 

. without knowing of the easemen The Chenoweths cannot now 
complain of the ):)urden they c eated. 

The Commission d not draft the deed language giving 
CMWS·I the water riqhts an easements it now denies possessing; 
these rights were gr~nt . in deeds the Chenowet~ were a party to. 
Our recognition of th e riqhts and their relationship to the 
Chenoweth landis si ply not an action adversely affecting property 
rights. Furthermo~, 8ince our recognition of these riqhts is the 
result of a proc ding init.iatecl in 1983 which involved two, 
complete sets 0 hearinqs on the, sub,jeet of CMWSX and' Chenoweth 
prope,rty right ,,' we believe adequate dUe", process, has been' 
provided .. 
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property owner burdened by the easement, since the burdened owner 
simply had a less than complete interest in the land ~e first 
place. 

to the extent that an easement to· taXe w ter requires the 

development of well sites and reservoirs, and th placement of 
pipes over the land of the servient estate, th uses of that estate 
may be restricted. But this restriction res ts from thee,Asemen:t 
owner's exercise of rights that he possess, and not from the 
derogation of rights possessed by the bur ened landowner .. 

Second, the Chenoweths themse es are responsible for the 
easements :burdeninq- their land. Whil the Estate ot Ettie M. 
Meeker and Paul R. Edwards first ere edthe easements when they 
transterred the property cSescribed n the November 26·, 195-1 cSeed, 
the Chenoweths re-affirmed or re- eated identical easements when 
they transferred CMWS to CMWSI b way of the August 7, 1959 deed 
approved by the com:mission in .588:47.. Since they were also­
parties to- the November 26, 1 $1 deed in' which the water rights and 
easements benefitinq the C . Meeker Water System land were 
expressly qranted~ the Che oweths cannot argue that they purchased 
the property a·ffec:ted by e easements in good. faith and tor value 
without knowing of the sements. The Chenoweths cannot now 
complain of the burc1en hey created •. 

the Commiss on did not draft the deed language 9iving 
CMWSI the water rig s and easements it now denies possessing; 
these riqhts Were anted in deeds the Chenowe'ths were a party to. 
Our recoqnition 0 these rights and· the1r relationship- to-the 
Chenoweth land i simply not an action adversely a!!ec:t1nq property 
rights. Furthe ore, since our.rQcognition of these rights is the 
result of a pr ceedinq initiate'd in 1983 which involved two 
complete sets of hearing'S on the subj'ect of CMWSt and Chenoweth 
property rig ~elieve adequate due process has. ~een' . 
provided. 
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It might be wise to underscore just what property is at 
issue here. There is evidence that since 1951 12 wells. have been 
developed on Chenoweth l4%ld·.. In the past, ten foot squa%'e well 
Sites surrounding these wells havo !:Ieen leased· to· the utility:by 
the Chenoweths. Thus, the 12 well sites cover a total of roughly 
1200 square' feet of land. An acre of land equals 43,51$0 square 
feet.. Dividing 1,200 :by 43,560, we find that the well sites· cover"""" 
about 2.8%, or 1/36th of an acre of land.. The extent of th2"r;;:nd 
inundated by the Baumert Reservoir is. also· unclear on th~reeord. 
The reservoir contains anesti%nated 2 to· 3.5· acre fee~f water. 
(Exhibit 20, p .. 19:, fn. 19.) Assuming that the re~oir is at 
least one foot deep,. the reservoir covers at mo,73.5. acres. 
Rounding down. the 1/36· of an acre coverecl :by tJ'ie well sites, we , 
find that the land directly burdened by CMW~'s exercise of its 
easement rights totals roughly-.3. S. acr~s'/Aecord'inq to the 
November 29', 1951 deed, the ChenowethS/wn appro:JCim4tely aoo acres 
of land, we find that CMWSI water sources occupy 3.S/aOOths, or 
roughly .4% of the total.24 The ¥unt of Chenoweth land di:reetly 
used by omSI fo%' public utility/purposes pu:rsuant to its easement 
riqhts is simply not very qrea~ 

./ 
VII. Future Water ResAAree! 

The record sho~that the utility~s wells, toqether with 
surface sources, still do, not supply adequate quantities of water 

24 CMWS·I witness William Chenoweth testified that the Chenowaths 
owned ""in excesS of 5·00 acres." (TR 2: 197.) His brother, Leslie 
Chenoweth, te&tified that the 800 acres re!erred to in the deed was 
incorrect, thAt he believed the Meekers had sold some property just 
prior to· the/19S.1 transaction. (TR 2: 221.) Frances Galleqos 
test1fied· that in 1983 the Chenoweths received permiss10n from the 
County Board of Supervisors to: subdivide 5·50 acres of the 
watershed .. "--('l'R. 1: 77".) If the Chenoweths owned . only S.s.O instead 
of 800 acres, the land burdened by CMWSI's, exercise of its. easemen1: 
righ1:s would: 8t11l only cover •. 6% of" the 1:otal .. · ' 
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It might be wise to underscore just what property 
issue here. There is evidence that since 1951 l2 wells e been 
developed on Chenoweth land. In the past, ten foot ~e well 
sites surrounding these wells have been leased to th;t;tility by 
the Chenoweths. Thus,. the 12 well sites cover a tot of roughly . , . 

1200 square feet of land. An acre of land· equal. ¥l,560 square 
teet. Dividing l,200 by 43,560, we finei that the/well sites cover 
about 2. 8t, or 1/36th of an acre of land. The I'xtent ot the land 
inundated by the Ba'Wllert Reservoir is unclearf'n this record.. The 
reservoir contains an estimated 2' to 3.5- aC5. teet ot water. 
(Exhibit 20, p .• 19', tn. 19.) Assuming thatfthe reservoir is at 
least one foot deep, the reservoir covert{at most 3.5 acres. 
Rounding down the l/36 of an acre cove rea by the well sites, we 
find that the land directly burdened ~ CMWSI'. exercise ot its 
easement rights totals roughly 3.5· acres. Since according to the 
November 29, 19'5l deed the Chenowettls. own approximately 800 acres 

I 
of land, we find that CKWSI water /ources. occupy 3.5j800ths, or 
rouqhly .4' of the total. 2S The/"mount of Chenoweth land· <1irectly 
used by CMWSI for pUblic utili~ purposes pursuant to its easement 
riq~ts is simply not very gr-,:_ 

VIII. lU'tia WAttr ReSOurces 

The record, shows t the utility'S wella, together with 
surface sources, still, do not supply adequate quantities ot water 

25 CMWSI witness W lliam Chenoweth testified that the Chenoweths 
owned Win excess ot SOO acres~W eTa 2: 187.) His brother, Leslie 
Chenoweth, testified that the 800 acres referred t~ in the deed was 
incorrect~ that h~believed the Meekers had sold some property just 
pr:Lor to the 195·1 transaction. ('I'R 2: 22l.,) Frances Gallegos 
testified that i 1983 the Chenoweths received permission from· the 
County Board 0Mupervisors to subdivide 550 acres of the 
Watershed.. (TR l: 77.) It the Chenoweths· owned only 550 instead 
ot 800 acres, t e land burdened by CMWSI's ex.rei.eot its 'easement 
rights would· s ill only cover .6" of the total;;. , 

I 
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to the system. Braneh cO:leedes that CMWSI' 'cannot develop an 
adequate and dependable water supply' using wells and springs .al~one .. 
The amount of water avail4ble" even if all the additional water 
resources- in the vicinity of Camp· Meeker were tapped, would no 
suffiCient to supply the presenteustomers. (Exhibit 20, P·. 1.) 
But there are still areas where new wells might be Gevelo d. 

. Sonoma County"s eonsul ting engineer, Ph.f.llip· rris of 
Harris Consultants, Inc., found' three areas where- we s might . / 
produce additional water. Harr.is estimated: that 6ftO· 10 wells 
m.ight produce a total of 10 to 15 add1t1onal 9'al~ns- per minute, 
including all likely areas fo:- dr.illing. Harr. s believes, however, 
that even if this much addit10nal water were available in the dry 

season, and even 1f the distrib~tion syste were repaired so that 
water losses were minimized,. there woul~ti11 be dry year 

" 'shortages and outages unless anot:he:-.;'uz.ee of, supply. is, found.. In 
the short term, these addit10nal we~s would be the only way to 
quiekly increase the water suPPly/othe:- than by trucking it in. 
TWo· of the th:ee areas estimate~o. be good sources for .addit1onal 
wells are' on property claimed ~- the Chenoweths. (Exhibit 20, 
pp.. 21-22.) I 

Branch believes that the Chenoweths' ownership of two of 
the three,areas of potent~l well development is a significant 
impediment to- a quick ixfcrease in the water s~pply (Exhibit 20, 
p-., 22). We disa~ee. We believe CMWSI' s easement rights are 
sufficient to ensure its ability to, develop wells in these 
areas_ .. 25 

2S Willialll Ann, and Jewel Chenoweth own CMWSI.. Willi.1m,}Jm., 
Jewel, and J~an Chenoweth, and Pat Chenoweth Aho, own the Chenoweth 
lands.. (Exllibit 20, pp. 10, 13-14~ orR 2: 18:J.:. 'l'R 4: 352 .. ) Lester 
Cheno~ fO%mer owner of both CMWSI and the Chenoweth lands, 
d:Led in 1 87.. .. 

(Footno continues on next page) 
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to the system. Staft concedes that CMWSX cannot develop an ,.....-1 
adequate and dependable water supply using wells and springs al~. 
The amount ot water available, even if all the additional water 
resources in the vicinity ot Camp Meelcer were tapped,. would ot be 
sutticient to supply the present customers- • 21.) 
But there are still areas where new wells might b. de~ 

Sonoma County's consulting engineer,. Phill . Harris· of 
Harris Consultants, Inc., tound three areas Where w 15 might 
produce additional water. Harris estimated that to 10 w~lls 
might produce a total ot 10 to· 1S. additional ga 
including all likely areas for drilling. Ha 5: believes, however, 

avail~le in ~. dry that even it this much additional water war 
season, and even if the distribution. ayste were repaired s~that 
water losses were minimized,. there would' till be dry year 
shortages and outages unless another so rce ot supply is found. Xn 
the short term" these additional well would be the only way to 
quickly increase' the water supply 0 erthan:by trucking it in. 
Two of the three areas estimated t be 900d source. for additional 
wells are on property claimed· by e Chenoweths. (Exhibit 20, 
pp .. 21-22 .. ) 

Staft believes that Chenoweths' ownership of two of I 
the three areas of potential devel~pment is a significant 
impediment to· a quick incre se in the water supply (Exhi:bit 20, 
p.22,). We disaqree. elieve CMWSI':s easement rights are 
SUfficient ility to· develop: wella in th ••• 
areas .. 26· 

26· William, Ann, nd Jewel Chenoweth own CMWSI .. · William, J\nn, 
Jewel,. and Joan Ch noweth, and Pat Chenoweth Aho, own the Chenoweth 
lands.. (Exhibit 0, pp .. 10, 13-14; 'l'R 2':: 181: 'l'R 4: 352 •. ) Lester 
Chenoweth, a fo r owner.ot both CMWSI and the Chenoweth lan4s,. 
died in 1987. 

(Footnote cont nues. on next page) 
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~. 
Even the development of new wells. may not ~ suff.ic.ient 

to. bring adequate water supplies en line fer CMWSI. Branch 
believes that stered surface water may effer a selutien. Branch 
cites a 1959 study that estimates that about 22 acre-feet ef water 
would be required to make up the annual shortfall in well and 

spring productien. That quantity ef water ceuld supply the average 
needs of the system ,for 1-1/2 months without additional water 
sources. It could also. supplement well and spring production~· 
during dry periods fer three months, er more. (Exhibit 20,~ 23.) 

HarriS estimates that the hauling ef water du~g an 
extraordinary dry period might be a feasible alternat~e to. a 
reservoir, provided': (1) that the system's mains (:l ser.rices and 
all customer pipelines were replaced to-minimize eakage; (2) that 
new, larqer storage tanks are ins,talled; an4 ) that new, larger 

~-=;·:.ma±ns..,are': empleyed to. transfer water from_t~ tounk... . Water .. 
hauling would not be a feasible alternat1~ without a complete 

/ ' overhaul ef the distribution and stor~ system., 
• We believe that the devel~ent ef arese~ei%' larger 

than the present BAumert Reserveir y', be necessary' at some point 

(Footnote continued from/previous page) 
F 

We cannet ignore ~e fact that the partial overlap .in the 
ownership' ef CMWSI an.d the Cheneweth lands creates the potential 
for ~ conflict o,f ecOnomic interest.. we know that lease payments 
for well sites on Chenoweth land might be more attractive than the 
petential return fi'om the inclusion o.f well site and reserveir 
improvement cost~ in CMWSI~s rate base. And we recognize that the 
Chenoweths' destre to, develop, the non-utility land could lead CMWSI 
to. assert its ~asement rights less rigerously than it might if 
there were no/ewnership overlap. While we will at present assume 
that CMWSI's!interpretation of its easement rights results from a 
good' faith Dlisunde:rst4nding And not froJ1',' any conflict of interest, 
we caution/CMWSI not to. underest.imate our ability to- requlate all 
those who factUAlly control the utility. ( See, e -9.,' He.stgate­
Californj,.e Cox:pora'tion (1971) 0.78399, 72' CPUC 26; 'Key System 

(1953) $2' CPUC 58.9'.)· 
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Even the development of new wells may not be suff1c t 
to bring adequate water supplies on l1ne tor CMWSI.. Statf lieves 
that stored surface water may otter a solution. Staft ci 1959 
study that estimates that about 22 acre-teet of water 'Ill 

required to make up the annual shorttall in well and pring 
production. That quantity of water could supply 
ot the system tor 1-1/2 months without additiona water sources. 
It could, also· supplement well and spring produ ion dur1ng dry 
periods for three months or more. (Exhibit 2 ,p. 23 .. ) 

Harris estimates that the hauling t water during an 
extraordinary dry period might be a feasi • alternative to a 
reservoir, provi4ed:. (1) that the ayst' a mains and .ervices and 
all customer pipelines were replaced t minimize'leakage;, (2) that 
new, larger storage tanka are instal <1; and, (3) that new, larger 

trom tank to- tank. Water 
emative without a cO'Cl1plete 

~ins are employed totranater wat 
hauling would not be a teasible a 
overhaul ot the distribut10n an 

We believe that the 
than ,the present 

evelopment ot a reservoir larger 
oir may be necessary at some point 

(Footnote continued t m' previous page) 
We cannot ignor the fact that the partial overlap in the 

ownership ot CMWSI d the Chenoweth lands creates the potential 
tor a conflict ot onomic interest. We know that lease payments 
tor well sites on enoweth land might be more attractive than the 
potential return rom the inclusion of well site and reservoir 
improvement cost in CMWSI's rate base. And we recognize that the 
Chenoweths' des e t~ develop the non-utility land could le~d CMWSI 
to assert its sement rights less rigorously than it might if 
there were no wnership' overlap. While w. will at present assume 
that'CMWSI's nterpretation of its easement rights results from a 
goo<1 taith m,sunderstanding and not from· any conflict of interest~ 
we caution SI not to underestimate our abilitytorequlata all 
those who a tually control the utility. (See~ e.g., Hlstgate-

(1971) 0.78399, 72 ePOc 26;, Kitysvstem 
(19'53) 52 CPO'C 589 .. ) , 

J 
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. 
to ensure the utility with an adequate water supply. 
there is no room on CMWSI's rouqhly 14 acres for a very 14 e 
reservoir, .so such a reservoir would: ,have to, ~e' cons'truc d on 
other lands. DRS ~elieves that one or more SmAll rese~oirs may 
~ave to ~e developed on wAtershed'lands to' resolve tJ!- wAter source 
shortAge. (TR 5·: 468-469.) Former CMWSI superintErfld.en't Halsey , 
stated in his deposition that the,re are qood r~s oir sites on 
Chenoweth land.. When asked what he would do if e' were in charge 
of the water system, Halsey replied" that he w -ld put another'dmI1 
below the present one, and perhap$ also dam~valley in'an area 
known. AS Five Springs. (Exhibit 37, p. 3St CMRPD witness Ellis 
also testified that there were a namb1e, potential reservoir 
sites in the Camp, Meeker area.. (TR 7:5-622; Exhibit 38.) 

The d.evelopment of a new re rvoir on Chenoweth land 
woul~ eons:!.s.ten.t. with CMWSI' s eas~ent riqhts since-tt., is '-.:.-...:-'--.:0:. ••• ~ " 

, I 
something the Meekers eould have d~e when they owned both parcels 
of land,. and since the flooding odland' is one water related righ't 
that may conveyed as an easemen0'C1vil Code S, SOl, subdivision 
10.) The flooding of Chenowe~ land by a reservoir cons'truc'ted on 
CMWSI land would also· ~ con~tent with the utility'S easement 
rights. (Sec\lrity Pacific ,Na't;ismal BOnk v. Ci'ty of S~n P1ego (197 
) 19 CA 3d 421, 428, Since? no· :5uch reservoir is cu:-:-ently in the 

" works, we need say nothinq further on this subject at this time ... 

VIII / R!J.temM1ng Implications 
l 

Due to Reco;mnenc:1ation "I" the Commission in 0.84-09-093 
did not adopt as part of CMWSI' s operating expe%Ules 4ny amount fo:­
"Well Site Rental! (lrJ. .. , p. 7.) 

Since Ml easement holder need not compexusate the owner of 
the property bur~eneQ by the easement, for his or her exercise of 
easement rightl, CMWSI n&ed not compensate the Chenoweths- for 

" future well &$ite use... This is not a "taking· of the Chenoweths' 
if ' , ' 

property, blit merely an accept~ce of the fact that an easemen.t 

- 71 - : 
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owner has property rights too. Any recompense for the creation of 
the easement should have been taken into, account when the easement 
was created'.. If we ordered CMW'SI: to pay: the Chenowethsfor tVh 
reasonable exercise of its easement rights, we would in fact be . 

depriving CMWS,I of its own non-possessory: property: rights. T S ,,-
might well constitute an unlawful "taking~ of private pro~ty:., 
~his we decline to- do. -~ 

Although we find that the Chenoweths are e~tl~d to no 
compensation for the burden imposed by CMWSI's exe=cise of its 

'" easement rights, we note that CMWSI itself, or ~ Chenow~hs as 
the parent of CMWSI,26 might be entitled to cOJnpe~ation for any 

,/ 
well or reservoir const:uction and maintena~ee costs not funded by 
the SDWBA loan or federal grant money. W/lac:k evidence in. this 

, / 
record from which we could determine the cost of any compens4ble . 

.....;.~~ .. --wel·~~or reservo-ir construction and or;!maintenance 'CQsts.M
.,. We would, 

" however, con8ider providing some form of rate relief if CMWSI could 
, , 

quantify: its own expenditures after exclusion of any improvements 
• funded' by: the SDWBA. 'l'hisapp~ch is consistent with Branch's 

recommendation that: ';t 

'. 

" ••• ,the Com.m.ission!find that a reasonable cost 
for the con8truotion and improvements of 
Baumert reservair, and the costs of spring or 
well improvements not already included in 
CMWSX"8 ratelbase" ..... , mAybe included in rate 
base subject to Commission approval.~ (Exhibit 
20, p'" 38~9 .. ) 

/ 
The Branch does not quantify its recommendation. We do not know 

oF 

WMt the C08t8 of construction and: improvement· of Baumert reservoir 
. . ,; . 

ware, or Wha/1:he coat,,:. ~f spr1nq. or well improvements wer .. , or . 

/ 
/ 

" 
I 26 I}l D.60283 the Commiss10n noted Chenoweths Inc.,'s. contention 

thAt ftny moner' spent by Chenoweth!!, Inc. on behalf of CMWSI must be 
con~dered a oan to be r0paid by the utility. We have no­
obj.ection to- this, p:rovidinq we Are convinced the expendltu:res we::e 
bpth legitimate and prudent. 
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owner has property riqhts too. Any recompense tor the creation of 
the easements should have ~.en taken into, account whe the 
easements were created. If we ordered CMWSI t~pay • Cbenoweths 
for the reasonable exercise ot its easement rishts we would in 
tact~. deprivinq CMWSI of its own non-po ..... o property right •• 
This misht well constitute an unlawful Itakinq- of private 
property. This we d.ecline to- do,. 

AlthouSh we find that the Chenowe are entitled to no 
compensation for the burden imposed by CMW 's exercise ot its 
easement rishts" we note that CMWSI itsel " or the Chenowe'ths as 
the parent of CMWSI,27 misht b. entitle t~ compensation tor any 
well or reservoir construction and mai enance coats not tundec1 ~y 
the SOWBA loan or federal srant money, We lack evidence in this 
record from,which we could: det.rmin the cost ot any compensable 
well or reservoir construction and r maintenance costs. We would." 
however, consider providins some orm ot rate relief if CMWSI cou14 
quantify its own expenc1itures af er exclusion of any improvements 
t1.1l;lded by the SOWBA. This app ach is consistent with suff's 
recommendation that: 

Staff 

* .•. the Commission ind. that a reasona~le cost 
tor the construct' n and improvements ot 
Baumert reservoi , and the costs of sprins or 
well improvement not already included in 
CMWSI's rate ba a" O'.O', may:be incluc:lec:l in rate 
:base su:bject t Commission approval •. '" (Exhibit 
20, p'O', 3S-39.) 

recommendation. We d.o not know what 
the costs of construc on and improvement of Baumert reservoir 
were,. or what the cos s of sprins or well improvements were" or 

27 In 0.,60283 t e commission noted Chenoweths Inc .. 's eontention 
that any money s ent ~y Chenoweths, Inc.: on »ehalf of CMWSI must »e 
considered a· loa to· be repaid by the ut·ility_ We have no 
objection·to- th 5, proviclins we are convinced the expenditures were 
both lesi timate and prudent... . 

- 71.-
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when they were incurred. We do know that at least eight of the 
twelvo wells developed by CMWSI on Chenoweth lAnds were financed ~ 
SDWBA funds, and that the CommJ.ssion decision approving CMWSI'S/' 
application for the SOWBA loan ordere<1 that Any ~provement~ 
financed with SDWSA funds be permanently excluded from ra~e base. 
(0.9'359'4, 6, CPOC 2d 768 (198·1).) ./ 

Before including in rate· base the Oriqinal,,~st of any 
well Dite or reservoir tmprovements not made with sOWBA funds, 
however, we must know the precise extent of those/improvements'. , 

We will authorize CMWSI to seek rat~ase treatment of 
these improvements in either an applieAtion~r in its next general 
rate case. CMWSI bears the burden of prov,!ng both the extent and 

.F 
the cost of such improvements,. we-wil?iallow staff and interested 
parties to· participate in any proeeedi~g in which such rate base 
additions are requested.. ._~'"'=' ... - .. ~... •... ..;.' -_ .. 

. Although we have aiscus.~d· the future water sources 
available to· CMWSI, we have not,!cl'iscussea' the cost of such , 
improvements, since that was ,;tot the focus of 't.his proceed'ing. 
Where could the funds come pom? 

. We encourage CMWSI to discuss the po:lSsibility of 
/ 

ad.ditional SDWBA loans in connect.1on. with any significant water , 
system improvements .. /'We realize that add! tional SOWBA loans will 
result in additionalf surcharges. In the past,. the COmmission hAs 

found that Camp Melker residents are willing to· pay more for water 
utili~y service~ there is, Bome ind.icat1on the service quality 
will improve., /(0 .. 6028:3, p •. 9.) 'rhe testimony of Sonoma. County 
Supervisor E~ie Carpenter confirms that this is s~ill the C4se 
today.. (ll'R/l: 54-55 .. ) 

.I . 

/BranCh mentions 4nother potential source of public 
funding / .i. .. e __ , Sonoma County's purcMlSe of the system. Such a 
purchal'e would.' eliminate our jurisdiction over CMWSI. I!'he Branch 

I 
asserts: 

It Although SOnoma County has ~en considerinq 
purchase of CMWSI, ~provements t~ the system 
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when they were incurred. We do know that at least eiqht of the 
twelve wella developed by CMWSI on Chenoweth lands were financed by 
SDWBA tunds, and that the Commission decision approving CMWSI's 
application, for the SDWBA loan ordered that any improvements~ 
financed with SDWBA funds be permanently excluded from, rate/base. 
(D.9359.4, 6 CPUC 2d 768 (1981).) / 

Before including in rate base the original c t of any 
well site or reservoir improvements not made with~ SD funds, 
however, we must know the precise extent of those provements. 

We will authorize CMWSI to seek rate b se treatment of 
these improvements in either an application or n its next general 
rate case. CMWSI boara the burden of provin both the extent and 
the cost of such improvements. We will a1 w staff and interested 
parties to participate in any proceeding n which such rate base 
additions are request.d~ 

Although we have discussed e future water sources 
Bsed the coat of such available to CMWSI, we have not dis 

improvements, since that was not e foeus of this proceeding-
Where could the funds coma from? 

We encourage CMWSI to 4iscuss the possibility of 
additional SDWBA loans in co ction with any significant water 
system- improvements. We rea ize that additional SDWBA loans will 
result in additional surch ges. In the past,. the Commission has 
tound that camp Meeker re ldents are willinq to· pay more tor water 
utility service if ther indication the service quality 
will improve. (D.602'8, p •. 9.) The testimony of SOnoma County 
Supervisor Ernie Carp riter confirms that this is still the case 
toclay. (TR 1: 54-55 ), 

ion. another potential source of public I 
tunding, i.e .. , So oma County's purchase of the aystem. Such a 
purchase would iminate our jurisdiction over CMWSI. Statt I 
asserts:. 

MAlt ouqh Sonoma county has· been considering 
pu chase of CMWSI, improvements to the system· 

- l' -
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Are not expected to occur in the near futur 
unless property mattors are settled... Son 
County cannot take over the system and e 
improvements until title is clear, and e 
Chenoweths do not want improvements e on 
what they cla~ as their land under esent 
conditions·. A final resolution is eded to 
Allow the water system to be impro d." 
(Exhibit 20,. p. 29.) 

These conclusions overstate the County's problems And 
understate its· powers in two critical r pects. First, Sonoma 
Coun~y has the power of eminent domai and it may at any time 
condemn CMWSI, and any Chenoweth. pro rties it be11eves it 
requ1res, for a publicly owned and perated water distr1ct. The 
County's condemnation rights rema~ the same regardless of who owns 
the land.. Second,. th~ County is~ree to take over and improve this 
system irrespectiv~of. the .. :~.~m:f'~~ion'~ .~onsideration of rat~makJ.ng . , ,~., ._ 
or property ownership issues this proceeding. Such·a takeover • 
would make available to the stem additional funds, through the 
sale of bonds and. through e assessment of new property taxes and 
connection fees, for the jor improvements needed by the system. 

In any event, noma County is not a party to this 
proceeding, and we have no concrete evidence in this record 
concerning the County' . take over intentions.. Until the County 
takes positive' actio to· 1ndicate what 1ts intentions are, the 
Comm1ss1on must act s if the system will continue under private 
ownership its regulation .. 

Erotec'tiqn of. SurrotID"ing Lands 

mmission ind1cated in 0 •. 85-02-045, its order 
granting ed. rehearing, that its· main goal on rehearing was to 

.. approve a me nism or plan' to· protect the water resources on the 
adjoining p operty for the continuing· or eventual use of the water 
company. 
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We believe that the CMWSI easement rights in 
this decision already' provide CMWS·I with the power 0 protect water 
8ource~ on the surrouncling lancl.. Civil Code S Sgives the owner 
of property benefited by an easement the autho ty to, maintain an 
action for the enforcement, of the easement ri ts. 

There are several other factors t t further militate 
against development of the surround'ing la s to the detr1ment of 
the water resources thereon. First,. th Com'mission imposed a 
morator.ium on new se:vice connections 0.60283, dated June 20, 
196·0, in C.6390. That restriction i still in effect ... Inthis 
proceeding, CMWSI sought the remov of that restriction. The 
Commission denied' the' request in .84-09-093. 

Second, inadequate wa r supplies afflict CMWS.I, 
particularly in dry periods. 1986 and· 1987, substantial water 
hauling' was" needed to continu se:s:viee to existing customers·. _. '= ... : 
Water hauling has been acco anied by rate surchArges to· defray the 
cost of water hauling.. (S 0.87-05-05·9,. 0 .. 87-01-094, and 
0.81-10-087 in A.81-04-06.) These conditions tend to discourage 
developme~t of the surro nding lands. 

Third', the C nty . of Sonoma regulates development of the 
surrounding lands· th: gh its building per.mit process. We assume 
that an applicant fo a building pemit must ~ able to demonstrate 
to the County that t has a water,supply. Without a connection to· 
CMWSI, a WAter 1up ly will be' difficult to· demonstrate in this 
water poor area. . 

Fourt ,. DBS acts as a watchdog for the watershed lands. 
I 

It has arran!te nts wit~ the Sonoma County Planning Commission to· 
be advised ofny application that might affect the quality and 
quantity 0·£ :ater supplieD in the CaJnP- Meeker ~eA. It interjects 
itself and ~vocates its' public health concerns in different types 
of matters~ffecting water supplies and water quality. It 
participatks in .. Commission' hearing'S, Coastal Commission matt-ers, 
county p nning matters~. and proposed subdivisions.: Pl:oposed 
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subdivisions in watershed areas are of particular concern to OKS. 
,/ 

The Sonoma County PlanninqCommission submits to· DRS for its :eview 
and comment any proposed ac~ion requirinq Planninq Commiss~ 
approval. (Tr. 6: 580.) / 

The concern of ORA, DRS, and: others for th~rotection of 
the watershed is qenuine~ how~ver, and there is ~ence that 
sugqests that the Chenoweths seriously contemplate development of 
the watershed lands..27 We will order CMWSI to/exercise its 
easement riqhts. to develop, potential wate;;:o~ces on Chenoweth 
land and· to prevent the Chenoweths frO~nq any action that 
could impair CMWSI' s ability to' meLt :ts public uti11ty 
obligations.. ". • 

On April 11, 198'9, the enoweths. filed' an Application to 
Appropriate Water by Permit (N;(29463) with the Division of Water 

. ./ 
···Rights of the State Wate~e80U%ceS" Control Board (SWRCB), seeking 

~ . 
a deter.mination of their ri~ht to, appropriate and store· water in 

<I' 

the. Baumert Reservoir. I~ those rights are denied, then the 
; 

Baumert ReservOir wil~ot be availAble to support additional 
development. If those rights were qranted, however, contr~ to . ~ 

our own assessmentjOf the CMWSI and Chenoweth property rights, then 
CMWSI's water sU2P1y.would be in serious trouble until the conflict 
with our sister/ageney was resolved.. For this :eason., we will 
order our staf<f.to oppose the Chenoweth,.s request in A.294&3 .. 

. weI'believe· that the easement riqhts possessed; by CMwSI, 
the restridfion on new service connections imposed:" by 0'.60283;, 

/ ;, -----
27 lIn A.83-11-54, CMWSI earnestly souqht release from the new 

connection moratorium imposed by D .. 6·0283 and subsequent Commission 
depisions, arguing that the water supply additions developed with 
SpWSA funds made it possible for the utility to· ser.re new 
customers.. See also, TR 1: 49-5·1,. 53-54, (Testimony of Sonoma 
County Supervisor Ernie Carpenter);: 'I'R 1: 77 (Testimony of Frances 
Gallegos); TR 1: 8S-92 (Testimony of Dina Anqress)~ '1'R 1: 93-100 
(Testimony of Joan' Getchell), 'I'R 2:' 187-189 ('Testimony of William 
Chenoweth), and Exhibit 2'0 i p. 39.) .. 
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subdivisions in watershed a~eas are of particular concern to DRS 
The Sonoma County Planning Commission submits to- DHS for its r 
and comment any p~oposed action requirinq Planning commissi 
approval. (Tr. &: S80 .. ) 

The concern of staff~. 
of the watershed is qenuine, however, and there is ev. dence that 
suggests that the Chenoweths seriously contemplate evelopment of 
the watershed lands ... 28 We will o~der CMWSI to- ex cise its 
easement rights to, develop potential water sou es on Chenoweth 
land and to, prevent the Chenowaths from, taki . any action that 
could impair CMWSX's ability to meet its :i.e utility 
obligations. 

ough unlikely,. that a 
Chenoweth land might claim 

Because it is conceivable" al 
future purchaser of all or a portion 0 

to have acquirred that land without tice of the easements 
burdening the land,. CMWSI and the mmission should take steps to 

ilities Branch of the avoid this occ::urence.... '!'he Water 
Commission's Advisory and compl 
of the Legal Division, should 
decision to all title insuran e 

nee Division, with the assistance 
ordered to send copies ot this 

companies in the vicinity of camp 
Meeker and Santa Rosa,. and ' take all other steps necessary to 
insure that any purchaser ! Chenoweth land burdened by CMWSI 
easements has actual noti e ot the easement rights burdening their 
land and is unable to' a a bona' tide purchaser ot the 
land-without notice of • easements. 

28 In A.83-11-S , CMWSI earnestly sought release trom the new 
connection morat ium imposed by 0.60283 and subsequent Commission 
decisions, arqui 9 that the water supply additions developed with 
SDWSA tunds mad it possible for the utility to~erve new 
customers. Se a150-, TR. 1: 49-5-1, 5-3-5-4, (Test:Lmonyof SOnoma 
County Supervi or Ernie Carpenter); 'l'R 1: 77 (Testimony ot Franees 
Gallegos); TR. : 88-92 (Testimony of Dina Anqress).; TIt 1: 93-100 
(Testimony 0 Joan Getchell), TR: 2-: 187-189 (Testimony ot William· 
Chenoweth), nd Exhibit 20, p.39 ... ) p ._ 
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In addition, CMWSI should be required to reco a notice 
of intent to preserve its easements, pursuant to· Civ Code § 

887.060. This notice will preclude efforts to cla - CMWSI has. 

abandoned its easement riqhts. This notice shou be renewed 
periodically in accordance with Section 887.06 W. will order 
CMWSI to, record such notice after eonsultati with the 
Water utilities Branch of the Commission's dvisory and Compliance 
Division and the Commission's teqal Divis n reqardinq the proper 
lanquaqe of the notice. 

On April 11, 1989, the Cheno eths filed an Application to 
Appropriate Water by Permit (No. 294 ) with the Division of Water 
Riqhts of the State Water Resource Control Board- (SWRCB), seekine; 
a determination of their riqht to ppropriate and store water in 
the Baumert Reservoir. If thos riqhts are denied,.. then the 
Baumert Reservoir will not be ailable to· support additional 
development. If those rishts were granted, however, contrary to 
our own assessment of the S1 and Chenoweth property rights, then 
CMWSI's water supply would. e in serious troU])le until the conflict 
with our sister aqency wa resolved.. For this reason, we will 
order our staff to oppo the Chenoweth's request in A.29463. 

We believe 
the 

t the easement ri9hts possessed· by CMWSI, 
.ervice connections imposed· by 0 .. 6028·3, 

-.-
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modified by 0 .. 62831 (to permit CMWSI to' serve five 
and reiterated' in 0.65119, 0.9:245,1, 0.84-09-093, 

customers), 
~ D.85-02-045; 

and the current level of regulation by the Comm sion, by OHS, by 
SW'RCB·" and by the County are sufficient t'" pr ect the watershed 
~rom degradation by development. As' we lea of specific throats 
to CMWS,I' s water resources, we will take propriate action. 
Findincm of Fact 

1. In 1932 the Commission and i staff distinguished for 
ratemakinq purposes between public 1,1 lity properties of CMWSand 
the private realty holdinqs of its. wners. '1'heCommission staff 
desiqnated 21 parcels and lots, t alinq 15.7S acres, as the real 
properties of CMWS· for ratemAki purposes. These parcels and lots 
contained sprinqs, diversions, or tanks used to provide utility 
service or were held for fut e use. 

2 •. ~In...1935'··tl:te:='rax::.C lleoetor listed the same 21 parcels . .4nd- ~~" ... -.; 
lots as the properties of S· for ad valorem tax purposes .. 

3. In 1941 the ap aiser for the Estate of Effie K .. Meeker, 
one of the owners of S·, distinguished between property of CMWS 
and other real prope in valuinq the estate's assets. The list . . 
of properties as,soci ed by the appraiser with CMWS· is virtually 
identical to· the '1'a Collector's list. 

4.. Before 1 5·1 the COmmission" its. staff, the Meeke%'s I the 
estate appraiser, and the property tax collector recoqnized that 
the real propert es of the Meeker fmnily were seqreqated, for tax 
and' rate2Mking urposes, between the property of CMWS- and the 
private realty holcU.nqs. o,f the owners of CMWS. 

5·. In he years before 1951, the surrounding lands were 
improved by iversion facilities. at the "B" sprinqs. '1'hese springs 
were ~ubse ently redevelopec1 :by CMWSI and, found.· by the Commission 
to be 'cledio'ated.: to· public utility' water service in D.92451" 4 CPUC 
2d: 645 (19~0). , , 

6 .. /The surround1nq lands were' never in rate, base in the year. Tore 195-1 • 
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I 

7. In 1951 the administratrices fie M. Meeker' 
estate agreed to sell and the Chenoweths aqr 'to buy: (a) all 
the real property of the estate (about 800 cres); and',. (b) CMW'S 
and all other real and' personal property ppurtenant to, and used.~ 
for CMWS.. The agreement contains a, n dedication statement as to 
all Camp Meeker area property, except he 14 acres, more or less,. 
of CMWS-. 

8.. Exhibit 27 is a duplica original carbon copy of the 
1951 sales agreement between the henowe'ths and the 
administratrices regarding the ale of the CMWS real properties and 
other real properties of the ffie M. Meeker estate. 

9 • 'rhe intent of the arties to the. 195,1 sales agreement was 
to. transfer the CMWS prope .:I.es and assoe.:l.ated rights~ easements 
and privileges w.:l.th Co s.:l.on approval in one transaction and to 
transfer-the-:--surrounct±n '~lands "in another. ..-- ....... _-------

10. A.32820 stat 8: ~it i8 the belie! of the petitioning 
sellers herein that t e .:I.nterest of said Water System will be best 
served by the trans r thereof to the petitiOning buyers herein who 
are also acquiring 11 of the remaining real property owned by said 
Estate of Effie K Meeker,. deceased', and the said Paul R.. Edwarels 
in common. ~ (EXh it 25-, Appendix item, A-8) .. If the sellers bael 
intendeel to e1 nate any association between the utility and non­
util1ty prope 1es, there would Mve been , no, benefit to the water 
company from he buyers' jOint ownership. of these properties .. 

11. I 195-1 the Commission approved: the' sale of the CMWS 
properties 0 the Chenoweths. In its decision the COmmission 
stateel'the. the purchase price of $24,880.28; was allocated between 
the water system lanels ($8,500) and' the ~nonoperative lands w (about 
$16-,300 ) 

'rhe proposeel eleed attached to A.32820 is identical to the 
eel November 26, 195·1, by which. the CMWS, properties were 

d to the Chenowe'thts. The properties trans,ferred' by th.is 
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deed are the same propertie8 identifiecl by the estate' a. appra,.1.'ser 
as CMWS properties. ~ 

13.,' By a separate deed dated Nove~er 29, 195-1, ~ 
surroundinq land was conveyed to the Chenoweths·. Gen$ral 
references- to CMWS· real properties are included in ,£ omnibus 
clause at the end of this deed as a precautio~ easure to ensure 
that any oms lands· tMt.were not specifically escriJ:)ed·1n, the 
November 26" 195·1 deed' would :be, conveyed: by' t e November 29,. 1951 
deed.. No such overlooked properties have n identified on this 
record. , / 

14. In 195·9, the Chenoweths obtairJd Commission authority to 
transfer the Camp Meeker Water syst;tm 0 the C4m~Meeker Water 
System, Incorporated.,. having state(1 the application for 
authority that "it M.!', become nece ary by reason of needecl 

. . I" 
-:~ ... 'improvements--'in .the' w. a.ter syste~, nd. in pa:ticul4.r7"'.:l:.he-:~-",:"" .' .. ' ......... . 

construction of a re3ervoir and am ••• that the operation of the' 
water company be conducted· by separate and clistinct corporation." 
(Exhibit 25·, Appendix A-1S·, pl. 3-4; Appendix A-16.) 

lS. ~he August 7, 19~s1deed transferring the water system 
f:om the Chenoweths and Ch~oweths, Inc .. to CMWSI is· iclentical to 
the Novembe: 26·, 195·1 :tee transferring the Camp Meeker Water 
Sytltem to· the Chenowet ,. except for grantors and qrantees. 
(Exhibi-:. 25" Appendix -10 and Appendix A-17.) 

16-. A MarCh.:t' 982 deed recorded' by the Chenoweths pu:ports 
to "correct,. confi 41l.d clarify" the land descr.ibecl: in the August 
7, 19'59 deed which ransferred' the water system to· CMWSI. (Exhibit 

25-, APpend.iX A~21.. This deed omits any reference to- water rights, 
ea8ements, and p v1leges appurtenant to the camp Meeker Water 
System and usef for its operation as a public utility. ~his deed 
could be viewe either as a simple correction of an. ea:lier deed's 
description 0' land boundaries or 4S a substan'tive revision of the 
property tra 'ferred by that earlier deed which., purport8' to· resc1nd 
the of property rights. associa.ted with and" useful for 
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utility operations. No authority for A transfer of 
property rights WAS ob~ained from the Commission~ 

17. CMWSI is ownec1 by Will.1Am, Ann and· Jewel Ch oweth; the 
Chenoweth land is owned by William, .Ann, Jewel, and oan Chenoweth, 
and Pat Chenoweth Aho. 

la:. The Meeker family operators of CMWS e oyecl broad rights 
to explore for and take water from the non-ut ity portion of thei: 
property. These included the right 1) to ta all water flowing' 
over or lOCAted under the land;. 2) to· ente, upon the land. to 
explore for, develop,. and maintAin WAter ources thereon; 3·)' to 
construct dams· and reservoirs on the 1 for water storage and 
supply purposes: 4) to enter upon the and' to· maintain such d4ms. 
and reservoirs.; S·) to insist thO-teO ne interfered with any of 
these rights: &) to con~truct and intain pipelines and rights of 
.way 'neceSS'ary:::for··the. taking of w er from the .1ancl.::--7.)-to:::d.~1--=---: 
wells and develo,l!)' springs necess to supply water from the land: 
a) to expand their use of the d AS necessary to' replO-ce 
deteriorating or obsolescent Ater sources an~ to develop· new 
sources of water to meet t~ growing needs of an increAsed customer 
base; 9:) anc1 to do· anythin else- necessary to· utilize the non­
utility portion of their and for public utility water service 
pu:posee. 

19. CMWSI has conic water supply shortages, and has been 
ordered by numerous mmission decisions to· increase its WAter 
supply. See, e~9'., .245·6,7,. 3·7 CRC 284' (1932-),; 0.44303, 49' CP't1C 729 . ' 

(195·0); 0.6028"3·,. S· CPUC 710 (1960) ; and. D.9245·1,. 4 CPUC 645 
(199'0) .) 

20. ssion decision issued' on June 13, 1950, just th:ree 
months prior t e dAte the Estate of Effie K. Meeker and Paul R. 
Edwards reach d an aqreement to· transfer the water system to, the 
Chenoweths, otes· that. ~the company [CMWSl has the obliqation of 
developinq dditionAl water supply to' provide adequate WAter 

• 
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serv1ce to the present customers ~nd the ant1c1p~ted furthe~owth 
of the system." (0.44303, 49 CPt1C 729, 732 (1950).) / 

21. A 1959 COmmiss1on 1nvest1qat1on notes th~t CMW may have 
to rely on 1ts p~rent, Chenoweths, Inc~, for ass1st~nc .in 
develop1nq necessa:y water supplies. (0 .. 6028'3.) 

22. CMWS·I has. been "aided. substantially by t affiliated. 
interests of its owners~ wh1eh affiliations· hav~rovided' increased 
water SUPP1.ies t, hrouqh st.ictly nonutilityZun." {0 .. 65119, (1963) 
60 CPUC 6·90', 6·9:1.) 

23. In 195·9 and/or 1960, CMWS·I drill foU%' producinq wells 
on Chenoweth land with Chenoweth permissi~. These wells have been 

I 
used exclusively for publie utility w~t~ system purposes. 

24. In 1981, CMWSI sought ~nd. ob"'-ined. Commission author1ty 
to obt~in a Safe Orinking Water B~Od ct lo~n for a program 
designed.· to-.tncrea'Se' ... .tt:s: water. supp. y and its water storage.~.:"-._-........ ------· 
capacity. The program.- was intend. 'to focus first on drilling 
wells to· increa~e system· SUPP1Y~~d. then t~make other 
improvements 1£ adequate neww~er supplies were developed .. 
(0 .. 93594.) . I 

25·. Between 198:1 and ~a3, CMWSI drilled at least eight wells 
with SOWBA. fund.s on Chen0'1~h land with Chenoweth permission after 
it unsuccessfully tried tb· develop new wells on CMWSI land_ These 

./ .. 
wells h~ve been exclusiJ9ly used for public utility water system 
pUX'pOses. 1'_. . 

26. The wells ~ Chenoweth lancl" provide ~ut half the 
utility~s total wtt supply. 

27.. CMWSI's ont1nued use of the wells on Chenoweth land. is 
necessa:y for the water system-to meet its public utility • 
obligations, sinee these wells produce alx)ut half of CMWSI's total 
water supply. ;r . . 

28.. In J/;.87, OBS and CMWSI liqreed. that remaining SDWBA funds 
should be us . to· d.evelop adcU.tional. horizontal wells on Chenoweth 
or CMWSI la 
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29. CMWSI may need. to develop additional wells or spring 
sOllrc30 on Chenoweth land in order, to· replace existing wells .if 
they deteriorate or to- meet the needs of present'and' future 
customers. 

29. CHWSI Witness John B .. Reader testi:f1ed' that othe well 
I' 

sites are available on Chenoweth land if the existing' u~~ity wells 
become clogged or if future utility needs so require .. / 

31. A 1959 investigation into the operation o~e Camp 
Meeker Water System refers to a preliminary surv~made by the' 
water co~pany fQr'A retAining d'am and storage pend. to· :be , 
constructecl' on Chenoweth land south (uphill)..;of Baumert Spr1nqs. 
The pond was des1gned to contain 27.50 aere" feet of water. Because 

;-
the estimated cost of the dam was high, cd;l)eeause the reservoir 
would have flooded part of an acre· o~n-chenoweth land, fut~ 

;'" ~~;:~~i~~t~;~~0~~s .. ,part'.i:ettJ:ar-7 ect was defe:rre4. (O:602S3 __ '-_~'~ 

32. A dam was constructeyouth of Baumert Springs sometime 
between 1960 and'1964. The'dAm is. in roughly the 8&Jle lOCAtion as ., 
the dam mentioned in the 195,9 Commission investigation, :but is 
eonside:oably smaller. The/reserv01r contained by the d4I11 holds. 
lJetween 2 and 3 .. 5- acre ;~t of water. 

33. Water Utilitfes Branch Witness Bragen testified that 
f 

Leslie Chenoweth informedbim that the Baumert ReservOir was 
const~cted' with federal grant money as A stock pond for watering 
goats, but that dare were no" longer any goats' getting water 
-ehere. I . 

34. No witness in this proceeding reports seeing goats near 
" the Baumert j.eservoir. . 

35,. The Baumert Reservoir is filled by water flowing over 
Chenowe~hilanQ which would otherwise flow downhill to, water sources 
on CKilS/land" .. 

3~6.. James R. Halsey, former. superintendent of the Camp' 

~'r W4ter.syat8m, stated· in deposition that the'Baumert Dam WAS 
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29. CMWSX may need to· develop additional 
sources on Chenoweth land in order to· replace existinq we I 
they deteriorate or to meet the needs of present and, fa re 
customers. ~ 

30. CMWSX witness John B. Reader testified that other well 
sites are available on Chenoweth land, if the exist4riq utility wells 
~ecome cloqqed or if future utility n.eds so· r.~r •• 

31. A 1959 investigation into the operatj'on of the camp· 
Meeker Water system. refers to· a preliminary -'rvey made by the 

/ 
water company for a retaininq dam and stor~e pond to be 
constructed on Chenoweth land south (UPh1il) of Baumert Springs. 
The pond was desiqned to· contain 27.50 ~re feet of water. Because 
the estimated cost of the dam was hiq , and because the reservoir 
would have flooded part of an acre 0 non-Chenoweth land, future 
investigation of this· particular p ject was deterred. (D •. 60283 

(1960) 57 CPUC 710.) 
32'. A dam was constructed 

between 1960 and 1964. The da 
outh of Baumert Springs sometilne 

is in roughly the same location as 
the dam mentioned in the 19S9 Commission investigation, but is 
considerably smaller. The eservoir contained by the dam holds 
:between 2 and 3.5- acre fe 

33. Staff witness 
informed him· that the 

of water. 
aqen testified that Leslie Chenoweth 
ert Reservoir was constructed with 

federal qrant money as a stock pond for waterinq· goats, :but that 
there were no lonqer ny goats getting water there. 

34. No witness in this proceeding reports seeinq goats near 
the Baumert Reserv 

35·. The Sa :rt Reservoir is filled :by water flowinq over 
Chenoweth land. w ich WOUld' otherwise flow downhill to water sources 
on C'MWSX land .. 

3&. Jame 
Mee)(er Water 

R. Halsey, former superintendent of theC&mp' 
stem·, stated in deposition, that the Baumert Dam was 

I 
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constructed between. 1960 and 196,4:' that he believes, it was ma 
by this Commission to provide water storaqe~ that William enoweth 
ordered him to· "bleed" the dam each summer when the util y~8, water 
sources beqanto dry' up': that bleedinq the system cons 'ted of 
opening a valve located near the base of the damr th when the 
';'alve was opened wat.er would' flow over the surface 'f the ground 
down Baumert Gulchr that the water d'isappeared ow the surface 
and the resurfaced' about 200 yards down ~he hi just above a small 
concrete dam across the ereek which was, th~u r pick up point for 
the California Tank: that the water flowing rom the reservoir fed 
water company sources designated Baumert,,~ lifornia, Woodland; and. 
Fern Springs:. that the Tower, Acreage, Gii'J.son and Hampton locations. 

; 
could also be served by water from theJ8aumert ReservOir, and that 
if he had not been authorized to' rel~e water. from the dAm, 
particula.:ly durinq_A'Q,qust-anc4=se~.fmber; .. the utility would have-~·-:...,:;: :.'.!'~ 
run out of water, since that side/of the system supplied most of 
the water. (Exhibit 37.) / _ 

37. Mr. &t.lsey's testimony that water from Baumert Reservoir 
feeds utility water sourc~~s, confirmed by a look at the utility,­
water source and topoqrap e maps admitted in this proeeeding as 
Exhibits 15-, 22,: 23 and '. These maps show that the Baumert 
Reservoir is uphill fro utility water soure,es designated' "X", '"J. 
and "K .... 

38 • Mr.. Halsey s' testimony is further confirmed. by the 
testimony of Ms.. C cof! and' Mr. Koch that t:'le Baumert ReservOir 
was used to l!Iuppl water to' CHWSI .. 

39'. CMWSI ' isted durinq the 1987 water shortage that it 
woul'd use the'" ock pond" for utility purposes only if Commission 
staff agreed n to use that use as an'indication. of intent to 
dedicate the nd to' utility' use. 

,40. Th Baumert Reservoir has been, used by CMWSI for public 
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41~ CMWSI' continued use of the Baumert Reservoir for public 
utility purposes is necessary to· enable the water system to me~t 
its public utility obligations. '/ 

42. Use of the Baumert Reservoir for other than pW5lic 
utility purposes would hamper CMWSI's ability to mL, t ts public 
utility obligations. 

43. CMWSI may need to, develop additional re , rvoirs on 
Chenoweth land in order to meet its public U:t:tl y obligations. 

44 ~ Former CMWSI Superintendent HalseY's 4.ted in his 
deposition that there are other promisingre rvoir sites. on 
Chenoweth land; specifically, south of t7,e ~rrent Baumert Dam, AM 
in a valley at "Five Springs." 

45-. The current CMWS,I well Sites d' the Baumert Reservoir 
occupy a total area of approximately 3 . acres on Chenoweth lands. 

'-~ ehenoweths own between 55,0 and·,· S-OO·~·a es .. ot:.":lana::.:-:ksS"WUinq ..... -

• 
Chenoweths own. 55 a sources cover .6,% of 
the total... If sao acres are owne' the water sources, occupy .4%, of 
the total .. 

46. The current level of egulation by the Commission, by 
DHS, by SWRCB,. and by the Cou y is sufficient to protect the 
watershed from degradation b development .. 

47. It is premature t determine the costs associated with 
the construction and main nance of the' Acreage and Dutch Bill 
Creek well sites and the umert Reservoir. It is also premature 
to determ1ne how those provements were funded~ and whether any of 
these improvements are already included in CMWSI's rate base .. 

48·. The ALJ re i ved ~he append.ix to Exhibit 2'5 into- the 
record, although th exhibit itself was excluded. ... 

The ap nd.lx to, Exhib.i.t 25, is evidence of record. in this 
itself was excluded. 
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2. An easement is a property interest in the land o~ another 
which entitles the owner of the 'easement to use the 0 er's land or 
prevent the other fromusinq that land. 

3. One cannot possess an easement over on $ own land; 'Civil 
Code S 805 states that an easement cannot :be h d:by the owner of 
the land burdened by the easement. 

4 • An. easement is an' interest, in th land' of another, but 
not an estate in 'land. It is a right to- se land,. but not to· :claim 
the land as one's own. 

S·. Easements are a type of (Civil Code S 
6S8 (3).) 

6. The type of burden ,that 
an appurtenance andcharacteriz as, an easement include 1) Tbe 
right-of-way; 2) 'rhe right of ""_~~.;LZoI:I....oI:I~:.:.:....I-.c.IIOD; 3) the right 

having 
(C~vil ' 

7. Things to land when they are used with 
the land for its as in the case of a way or watercourse 
from or across the lan 'of another. (Civil Code S 662.) 

S'" Easements m y be either "appurtenant" or "in gross." 
Appurtenant easemen a:re" attached. to.' land" and are transferr·ed 
along with. the pro rty they benefit" whether or not they are 
mentioned, in the ed itself. (Civil Cod.e SS 662, SOl, lOS4, .and 
ll04 .. ) Easement "in gr088" are personal rights which attach only 
to· their owner. If it is unclear whether an easement is- in gross 
or appurtenant it will De assumed to- be appurtenant. 

9 • Whe the word "appurtenant" is usec1, to modify the wo%d 
ooeasement'tt does not mean that the easement is physically 
attached to or located o~, ,the easement owner's land, but rather 
that it is legally attached' to' that l'and'., All appurtenant I, 

easements urden one parcel of land for the benefit of another 
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/ 
parcel of land.. 'rhe property benefited by the easement is cal :'ad 
the "dominant tenement~ ... the property . burdened', by the easeme t is 
called the "servient tenement.... (Civil Code SS 662, 801, 03, and 
805-. ) 

10. The right to an easement bur~en1ng a prope~ 1s 
independent of the ded.1cated or non-ded.1cated statu.s'"of that 
property. . " / 

11.. An easement does not' restrict land' use completely, but , 
merely prevents the owner of the land burdened by the easement from , 
acting in a manner inconsistent with the eDement.. . 

12. Misapprehension as to· the exis~nce of easement rights 
does not mean those rights ~o not exi~~ 

13. In exercising easement rights1 the easement owner is 
i' 

taking nothing new from the owner whose property is burdened by the 
.., .' -.. - easement'~·"Sinc:e=-t-ha.t::.:owner·S'implylhad·'4 less tMn eomplet~ ·int.w:est .. ~~....-..:. 

in the land in the first p14ce I .' 
14.. When the Meeker~sed both the portion of their property 

conveyed by the November 26· 195-1 deed and the portion' conveyed by 
the November 29, 195-1 dee they had the right to· use one port.1on 

I' . 

for the benefit of the ~t!her. Although they d'id not need and could 
not leg411y have posse~ed an e4sement to· use the non-utility 
portion for the benefit of the Camp Meeker W4ter System portion, 
they did possess ... quj'si-easement" rights to· do so.. These rights 

J' 
included the right~) to· take all water flowing- over or located 
under the l4nd;' 2)' to enter upon the ,w4tershed land to· explore for, 
develop, and maintain water sources ther4!On; 3.) to· co~truct d4,ms, 

If . 

4nd reservoirs/n the land' for water storage and supply:purposes; 
4) to enter upon the land'to maint4in such dams and reservoirs; 6) 
to construct/and maintain pipeli~es and rights of way n,)ce~s4rY for 
the taking of'water from the watershed lands; 7) to drill wells and 

,\1 

~evelop springs necessary to supply water from the those lands; 8) 
to expanaltheir use of those lands as neeessaryt~ replace, 

,~' " , . " 

dete7t1ntJ or obsolete water sources and to develo~ n,ew sources 

- 86 -• 



A.83-11-54 AIJ/R'l'B/tcg/tnh off AX.T-COM-FRl) 

• parcel ot lanc1. The property benetitec1 by the 

• 

• 

the "'dominant tenement;,'" the property burdened by the eaaem 
called the "'servient tenement... (Civil Code §§ 662", 801, 03 and 
805·.) 

10. The right to an easement burdening a prope 
independent ot the dedicated or non-dedicated statu 
property. 

11. An easement does not restrict land us 
merely prevents the owner ot the land burdene by the easement trom 
acting in a manner inconsistent with the eas ment. 

12. Misapprehension as to the exi~te e ot easement rights 
does not mean those rights do not exist. 

13. In ex~rciainq easement rights 
taking nothing new trom the owner who 

the easement owner is 
property is burdened by the 

a less than complete interest easement, since that owner simply ha 

in the land in the first place. 
14 .. When the Meekers owned otb the portion of their property 

conveyed by the November 26, 19 deea and the portion conveyed by 
the Novemkler 29, 195-1 deed the had the right to, use one portion 
for the benefit ot the other. Although they did not need and coula 
not legally have possessec1 easement to' use the non-utility 
portion for the benetit ot the Camp, Meeker Water system, portion, 
they did possess "'quasi-e sement" rights to· do· so. These rights 
incluc1ec1 the right 1) t take all water flowing over or loeatec1 
under the lana; 2) to· tar upon the watershed land to explore for,' 
develop,. anc1 maintain. ater sources thereon; 3) to· construet dams 
and reservoirs on th land for water storage and supply purposes; 
4) to enter upon th lane! to maintain such dams ancl reservoirs;: 5-) 
to construct and., intain pipelines andriqhts ot way necessary tor 
the .taking ot wa r trom· the watershed lands; 6) to. drill wells and. 
develOp springs ecessary to supply water tromthe those lands.: 7) 
to:, expand thei use ot those lands as necessary to replace 
deteriorating or obsolete water sources and to· c1evelop, new sources· 
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of water to meet the qrowinq needs of an increased customer base; 
5) to insist that no one interfere with any of these riqhts;t'9') to . , 
rely on the maintenance of the non-utility property in ~nner 
that would not adversely affect the utility~s wat~esu ly 
operations; and. 10) to do, anything- else necessa:y to tilize the 
watershed for public utility water service purpos • 

is,. The riqhts eet f~rth in Conelusion Of~W 14 :benef.i.ted 
the property of the Camp Meeker Water System and burdened the 

I' 
property of another - the remAining- land' held by the Meeker Estate. 
'rhese rights are among the water rights, ~hts, easements, and 
privileges appurtenant to- the water sys,~ land which were 
transferred alonq with that land by the' November 26, 19$1 deed._ 

16_ 'rhe riqhts set forth in Cozfc'lusion of L4w 11 and refer:r:oad 
I 

to, in Conclusion of Law 12 were e~yed by the owners of the camp • 
" W ...... Meeleer 'We.te:c:Systent::in" .. theoir.-operat-±on,·of the' water system,;,,"an~_--

were dedicated to public utilit~ service. 

• 

". ' . ' 
, ,:,.' 

17. 'rhe language'of a de~d constitutes the best evidence of 
the meaning- of the deed,. Met while extrinsic evidence may be used 

I . 
to clarify the meaning of~iquous language in a deed it may not 

I ' 
be used to neqate t~e qrant of property in a deed or to impart to 

I 
the deed a meaning to which it is not reasonably susceptible. 

18. The langu.aq,/ of the November 26, 195·1 deed is not 
ambiguous and clear~ conveys r.i.qhts, e4sements and privileges in 
addition to speCi¥C parcels, of land: .. 

19'. 'rhe "water, water riqhts, riqhts, easements·, and 
I 

privileqes appurtenant to' the Camp· Meeker Water Sy8tem~ which were 
I 

conveyed. by the August 26" 195·1 deed. may all :be characterized as 
I 

"easements" under Civil Cod.e S 8'01. 
I 

20~ ~cause one cannot possess and easement over one's own 
land" the jqrant of easements in the"Noveml:>er 26., 'l:9'Sldeed must : 
have, conveyed' the r.i.ghtto use lands other than those conveyed in 
~i" . . ..... . 

-,87-
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of water to meet the growing needs of an increased customer base; 
8) to- insist that no one interfere with any ot th.s~ rights; 9) to 
rely on the maintenance of the non-utility property in a manner 
that would not adversely affect the utility'S water .• upply 
operations; and 10) to· do anything Qlse necessary to- utilize 
watershed for public utility water service purposes. 

15. The rights set forth in Conclusion of Law 14 

the property ot the camp Meeker Water System· and burden 
property of another - the remaining land held· by the eker Estate. 
These rights are among the water riqhts, riqhts, ea 
privileqes appurtenant to the water system land· 

ents,. and 
ch were 

transferred along with that land by the November 
16. The rights set forth in Conclusion 0 

6, 1951 deed. 

to in Conclusion of Law 15 were enjoyed by owners of the Camp 
Meeker Water System in their operation of water system, and 
were dedicated to public utility service. 

17. The language of a deed constit es the best evidence of 
the meaning of the deed. While extrins c ~vidence.may be used to 
clarify the meaning of ambiguous lan ge in a deed it may not be 
used to· negate the grant of property n a deed or to impart to- the 
deed a meaning to which it is not r asonably susceptible. 

18. The language of the Nov er 26, 1951 d~ed is not 
ambiquous and clearly- conveys ri ts, easements and privileges in 
addition to specific parcels of 

19'.. The ·water, water ri ts, rights, easements, and 
privilege. appurtenant to the Camp· Meeker Water System· which were 
conveyed by the August 26-, 1 51 deed may all be characterized as 
·easements· under Civil C § 801. 

20.. Because one ea 
land,. the grant of easem 
have conveyed the right 
the deed .. 

t possess an easement over one's own 
ts in the November 2-6, 1951 deed must 

0- us. lands other than those conveyed. in 

-14-
17 

1 
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21. ~he Commission should reject an interprotation of 
easement riqbts which would. restrict the utility's right to develop 
new sources of water on the lan~ it formerly had access to· through 
joint ownership, place such development at the mercy ~the new 
ownel:'S of such lana,. and otherwise hamper the ~i.l· of CMWSI to 
carry out its public utility o~liqati.ons. Such i.nterpretati.on 
would. be contrary to; the expansive languaqe in e deed,. contra:y 
to the Com.m.1.ssion.'s expressed. concerns r49gar nq the utility's need. 
to d.evelop· water sources for existing and. f ure customers, and. . 
contrary to, the public interest. 

22. The Commission should d.etermi the extent of the 
easement rights granted ~y the August " 1951 deed in li.qht of the 
deed. lanquage granting the easements, the easements·' relationship 
to the land.' benefited by the easeme , the easements" underlying 

•. -===-~'"l>ul:rl'.tC:;.:,::Ilt:f:l'i ty:":'.purpose, the--maxim easements-~,to.-~ ,.:,,~-----
interpreted. in favor of' the gran' e, and the principle that 
easements by grant should be as ed to talce future needs into 

~ account. 
23. The November 26" 19 ·1 d.eed conveyed to the Chenoweths the 

rights possessed. by the Est e of Effie M. Meeker and. Paul R. 
Eawards to use the non-uttty porti.on of their land. for the 
benefit of the water syst. When the transacti.on occurred. r the 
~quasi-easement" rights ossessed. by the Meekers ripened into full 
easement rights in the llands of the Chenoweths. ~hese easement ....... 
rights were just as extfensive as the quasi-easement rights. 
possessed: b~ the 'E!sta/e of Effie H. Meexer and. Pa'u.l R. Edward.s. 

24. pr'operty rights can be "'enjoyed." even if they are not 
immediatelyexercis/d.. The fact that CMWSI dld not actually ~ill 
wells on Chenoweth!landuntil 1959: d.oes. not mean it d.id not enjoy 
the right to do· sci earlier.. Property ri.ghts are like money in the 
bank, en~o:y~le tlnd. useful even if not immed:iately $pent .. 

I 
2S·~ The A; at 7, 1959. deed conveying the C&up' Meeker Water 

and.: Chenoweths' Inc ... ,. to· the Camp· Meeker 

88·-
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Wate:r System, Incorporated (CMWSI) was .identical to the Auqust 26, 
1951 deed except for grantors and grantees, and conveyed the same 
property as was conveyed by the August 26, 195-1 deed. CMWSI, 
therefore,. possesses the same. easement rights as did the 
Chenoweths. 

26·.. The September, 1951 agreement between the tsta 
M .. Meeker and Paul R. Edwards and the Chenoweths is co istent w:f.th 
the our conclusion that the parties to the 19S1 tr actions 
intended to convey 1) one parcel of non-utility re 1 estate and. 2) 
one parcel of utility real estate together with '1 rights and 
easements appurtenant to that real estate. 

27. The Commission~s approval of the t 
Meeker Water System from the Estate of Ef! H. Meeker and Paul R. 
Edwards to the Chenoweths was ~asedon t Commi~sion~s. review of a 

...;;;..",=",~a:ft-deed·~.:I:dentical to· -the ··November-2.o • 9.s1 .... ·deed~·alld·<j:s.";/~;-::.-....... ,-.--

• 

... , .... . . 
' .. 

consistent with our interpretation. of hat c1eed: as p:rovidinq the 
water system with broad rights to· d elop· ana·maintain public 
utility wa~er source~ on the surro nding lands subsequently 
conveyed by the November 2~, 195 deed. 

28. The Declaration of L ... Hitchcock imparts to the November 
26, 195·1 deed a meaning to whit is not reasonably suseepti~le, 
since it effectively negates the c1eed"s q:rant of easement rights by 

stating that the parties i ended that the easement language gave 
only rights to· use the pr rty described in the deed itself. 

29'.. In D.46·373 the adminieJtratric:es of the Estate of Effie M. 
Meeker and. Paul R. tdw d's obtained· the authority they requiJ:ed to 
traM·fer the real pro erties of CMWS and the assoeiated' ri9'hts, 
easements and privil 9'es to the Chenoweths.. 'rhey needed· no· 
authority to' trans r the surround1nq lands conveyed by the 
November 29, 1951 eed. 

30. development of wells on Chenoweth land is 
. consistent· with and represents anexerc:f.se of, the easement riqhts 

- 89 -
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J 
/ 

/' 

the utility obtained through the November 26,1951 and August~ 
1959 deeds.. Lease payments are not appropriate.. / 

31. CMWSI ' s. use of the Baumert Reservoir to" provided puDlie 
. , 

utility water service is consistent with, and represents an 
exercise of, the easement rights the utility o:bta~ through the 
November 26-, 195,1 and August 7,195·9' deeds. Lease pal'l1'lents are not 
appropriate. ~ 

32., Because the Baumert Reservoir was,lised to- supply CMWSI ' 
with water for puDlic utility purposei:s - c1early a w:beneficial use 
within the meaning of the California Co titution. and the Water 
Code - the Chenoweths-did not violat the state policy against the 
waste of water..' / 

33. The development of add1Jtional reservoirs on Chenoweth 
7 

land would be consistent with CHWSI's easement rights since it is , 
~=:"~'~"'='3'ometh:t:.rr~he='MeekerS" could." ~ve done-' when:',they·,owned-bflth--:-pa1:'cel-s---' 

'. 

• 

of land, and since the flooc11ng of land is one water related' right 
/ . 

that may conveyed as an easement (Civil Code S 801, subdivision , 
10. ) "The flOOd:inrOf henoweth land by a reservoir constructed on 
CMWSI land would also c~nsistent with the utility's easement 
rights. 

34. CMWSI sllould be authorized to- file in its· next general 
If 

rate case a proposal for plac1ngin rate base the costs of 
developing an~maintainin9 well sites, and the Baumert Reservoir,. 
on Chenoweth/land, but only to· the extent such improvements were 
not financed with Safe Drinking Water Bond Act loan funds or 

/ 
federal money, and. are not already included. in CMWSI's rate :base. 

" In accordance with COmmission ,practice" these properties and. 
I 

tmprovements should enter rate- base at original cost. 
//35,. CMWSI should be ordered- too exercise' ~ts, easement rights 

to/the full extent necessary to-meet its puDlic utility 
I 

obligations.- , 

I 36,. The Water Utilities Brancho! the Commission"s Compliance 
"and Advisory Division should be ordered to inte~ene ,inState Water 

- 90' -
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the utility obtained through. the November 26, 19S.1 and Au 
1959 deeds. Leas. payments are not appropriate. 

31. CMWSI's use of the Baumert Reservoir to prov e public 
utility water service is consistent with, and reprea ts an 
exercise of, the easement rights the utility obtai .4 through the 
November 26, 195-1 ancl August 7, 1959' deeds. 
appropriate .. 

32. Because the BaUlDert Roservoir was 

payments are not 

with water for public utility purposes - c arly a *beneficial use* I 
within the meaning of the California, Cons itution aneS the Water 
Cocle - the Chenoweth. 4ieS not violate . state policy against the 
waste of water. 

33. The clevelopment of additio reservoirs on Chenoweth 
land would be consistent with CMWS s easement rights since it is 
something the Meekers could have one when they owned both parcels 
of land, and since the flooding 'f land is one water related right 
that may conveyed as an easeme (Civil Code § 801, subdivision 
10. ) The flooding ot Chenow th land. by a reservoir constructed on 
CMWSI land would- also be co istent with the utility'. easement 
rights. 

34. CMWSI shou14be authorized to- file in its next general 
rate ease a proposal ~o 
cleve loping aneS maintai 

placing in rate base the costs of 
nq well sites, and the Baumert Reservoir, 

on Chenoweth laneS,. bu only to the extent such improvements were 
not financed with Sa e Drinking Water Bon4 Act loan funds or 
fecleral money, aneS re not already included, in CMWSI'. rate base. 
In accordance with Commission practice, these propertie~ and 
improvements shou d enter rate base at original cost. 

35-. CMWSI houlcl· be ordered to' exercise its easement rigbts 
t~ the full ext nt necessary to, meet its public utility 
obligations. 

36-.. CMW I shou14 be requireclto' record. a notice of intent to 
preserve its easements, pursuant to Civil Code § 887.060, in order 

- 90-
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Resources Control Soara proceedings on A.29463 in order to prevent 

the Chenoweth$ from obtaining water rights c. ontrary to th~oe i 

possessed by CMWSI. 
37. No additional orders are required to· protect th 

.,'; 

watershed at this. time",/ 
38:. Conclusion of Law :2 in D.84-09-093, deela~9' that the 

deed of November 29, 195·1 is void for want of COmm.i:ssion 
authorization, should be rescinded. /' 

39. '1'0 the extent that the March 3,' 198z/cl'eed. appears 
",'" 

designed to effect a transfer of property rights useful to CMWSI, 
I ,/ 1 

it is void under PO Code S 851 since' no COmmission approval was 
~~. / . 

40. The ALJ Ruling of Auqust~ 4t
/i989 should be rescinded. 

41. Mr. Gene Koch met the requirements of Rule S4 of the 
• I 

~~"'-. _·'-"·Comml.ssion's Ru-les:"of::Praet±ee end. ... Proeedure-·and shoU'loQ-.<be- made 4· '~'-'~"':".';,~' 

• 

• 

party to· this proceed'1ng. M:r. ,loCh' S c~mments should be accepted 
as the comments of a party under Rule 77 .. 2 of the Commission"s 

S' 

Rules of Practice and' Procedure .. 
42. Pacific Legal ~oG.~dation is not a party to· this 

proceeding, although i~~s filed an amicus brief and comments. 
43. Pacific Lega1 Foundation has not met the requirements of 

/ 
Rule S4 of the Commission's Rules of Practice and Procedure and 
should not be made~ pa~y to this proceeding. 

44. paCif1c1Legal Foundation's past participation and long 
./ 

standing interest in this proceeding, and the absence of any hal:m 
to the partie~ provide good cause under Rule 87 of the 
Commission"slRules of Practice and Procedure for the Commission to , 
deviate from the Rule 77 •. 2 requirement that only parties are 
permittealto file comments on proposed deCisions in order that the 

. I . . . . 

Commissi'on may receive and respond· to Pacific· Legal Foundation's· 
. I . 

comme,ts .. 

" .' 
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~ to preclude any efforts t~ claim CHWSI has abandoned its .as~nt 
riqhts. This notice should be renewed periodically in acc dance 
with section 887.060. CMWSI should l:>e required to· consu with the 
water Utilities Branch of the commission's Advisory an Compliance 

• 

~ 

oivision and the Commission's Leqal Division reqardi 
lang'Uaqe of the notice .. 

37. The Water Utilities Branch of the Commi 
and compliance Division should be ordered to' in rvene in State 
water Resources Control Board proceedinqs on 29463 in order to 
prevent the Chenoweths from obtaininq water 
those possessed by CMWSI. 

38. The Water Utilities Branch of • Commission's Advisory 
and Compliance Division, with the assis nce of the Leqal Division, 
should be ordered to· send copies of th s decision to all title 
insurance companies in the vicinity Camp· Meeker and Santa 
Rosa~ and to take all other steps n cessary t~ insure that any 
purchaser of Chenoweth land burde d by CMWSI easements has. actual 
notice of the easement riqhts bu ~enin9 their land and is unable to 
assert status as a bona fide pu chaser of the land without notice 
of the easements. 

39. No additional 
watershed at this time., 

40. Conclusion of 
deed of November 29, 195 

are required to· protect the 

in 0 .. 84-09-093, declarinq that the 

is void for want of Commission 
authorization~ should b rescinded .. 

41. To the exten that the March 3, 1982 deed appears 
desiqned to effect a ansfer of property riqhts useful to CMWSI, 
it is void under PU Ode § 851 since no, Commission approval was 
obtained .. 

42. 

43. 

Commission'. Rul 
party t~ this p 

ling of AUg'Ust 4, 1989 should be rescinded. 
Koch met the requirements of Rule 54 of the 
of Practice and Procedure and should· be made a 

.8c11nq·.. Mr.. Koch "s comments should be accepted 

- *",­
~I 
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as the comments of a party uncler Rule 77.2 

Rules of Practice and Procedure~ 
44. Pacific Legal Foundation is not a party to th 

proceeding, although it has filed an amicus brief an comments. 
4S·. Pacific Legal Foundation has not met the equirements of 

Rule 54 of the commission's Rules of Practice an 
should not ~e made a party to- this proceed'inq .. 

46. Pacific Legal Foundation's past pa cipation and lonq 
stand.ing interest in this- proceeding,. and 
to the parties, provide qood cause under 
commission's Rules of Practice and Proce 
d.eviate from, the Rule 77.2- requirement 

absence of any harm 

1. 87 of the 
re for the commission to, 

t only parties- are 
permitted to- file comments on propose decisions in order that the 

Commission may receive and'respond Pacific Legal Foun4ation's 
comments. 

. 
Gallegos and the request of 

rpenter that the Commission reopen 
Of additional evidence should,be 

47. The petition of France 
Sonoma County Supervisor Ernie 
this proceeding for the receip 
denied, since neither Ms. Ga egos nor Hr.. Carpenter offer any new 
evidence that was not avail le and could not have been pre .. nted 
durinq the hearings in thi proceeding. The tailure ot the partie. 
to present existinq evide ce during,the hearings is not sufficient 
reason to- reopen the re rd. 

48. The petition t Anne-Eliza})eth to become a leqal party to 
the proceedinq and to at as-ide submission should :be denied because 
the record in this p ceedinq, developed after two· .ets ot 
hearings, contains 
determination of 
Chenoweth.,. and 
this 4ecision. 

ple evidence upon w.h1ch to- ~aae our 
relative property rights ot CMWSX and the 

t~ delay further the 1sauance of 



• 
,. AL'r-COM-FRO' 

ORDER 

x-;r IS. ORDERED that: ,/ 
1. Conclusion of Law 2 in 0.84-09-093 is rescinded.. 

,I' 

2. The ALJ Ruling'. of Auqust 4, 1989 i~ :celSsinded.. 
3. Mr. Gene Koch is a parc.y tQ' thi.s proceedinq, with all the .-

att.endant riqhts· and. responsibilities.. Mr .. Koch/s comments on the 
/ 

p:col'Qsed. decision are received as the com.mefts o! a party' under 
Rule 77.2 of the Commission's Rules of Practice and P:cocedu:ce. ,. 

4. A deviation from ,Rule 77.2 of ;the Comm.ission' s Rules of , 
P:actice and Procedure is granted on the Commissi¢n's own mQtion, 

I' 
pursuant to Rule 87, in order that p,acific Leqal Foundation's 

/ 
comments on the proposed decision~y be received. and responded to. 

'~~'-. ------ '-3-:--C!1WSI-sh4'1l, enfcn:~~emerre~riqhts as necessarl' :'0·"':-· .. ;.-

meet its public utility Obliq~t1ons. 

• 
4'8 ~SI may file in;fs next g'eneral rate case a proposal 

for placinq in rate base tb:'e costs of dovelopinq And. :na.intaininq 
/ 

well sites, and the Baumert Reserloir, on Chenoweth land, but only 
F . 

to the extent such imp:ovements were not financed with Safe ' ' 
II' 

Drinkinq Water Bond Act loan funds· or federal money and a:ce not 
,Y •. 

alread.y included in/01WSI'S rate base.. In accord4nce with 
Commission practice, these improvements Will enter rate base at 
o:iqinal cost. ~ 

5'8 The ~ater 'Otil.f.ties Branch of the Commission's Compl.f.ance 
and Aciviso:r:y,'iVision, with assistance from the Leg-al DiviSion, is. 
ordered to· interlene in State Water Resources Cont:ol Board .. 
proceedinqs on A.29463 in o:Qe: to· prevent the Chenowet~ from 
obtaininq:"'water riqhts contrar.l to- those possessed by Q1WSI .. 

~ , 
6/ Therehea:cinq o·f .0' .. 84 ... 09-093 is eonclud.ed· .. 
/ . 

TMs ord.e:r becomes effective 30 days .f:omtodAy· •. , ' 

I 
/Dated ,. at San. F:cancisco·,Cali!orniaA 

.. 
'. )' 

l 
I 

/ 
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ORDER 

IT' IS· ORDERED tbat~ 
1. Conclusion of Law 2 in 0.8-4-09-093 is rescinded. 
2. The ALJ Ruling of August 4, 1969 is rescinded. 
3. Mr. Gene Koch is a party to this proceeding,. w' all the 

attendant rights and responsibilities. nta on the 
proposed' decision are received as the comments of a rty under 
Rule 77.2 of the Commission'. Rules of Practice an Procedure .. 

4. A deviation from, Rule 77.2" of the Commi sion's Rules ot 
Practice and Procedure is granted on the Commis on'. own motion, 
pursuant to, Rule 8-7" in order that Pacific 1 Foundation'. 
comments on the proposea decision may be rec ivea and responded to .. 

50' CMWSI sball enforce its easement igbts as necessary to 
meet its public utility obliqations. 

6. CMWSI shall record a notice 0 intent to preserve its 
easements, pursuant to Civil Code § 88 .060, in order to preclude 
any efforts to claim CMWSI has aband ed its easement rights. 
CMWSI shall renew this notice peri leally in accordance with 
section 887.060. CMWSI sball eons lt with .the water Utilities 
Branch of tbe Commission's Adviso and Compliance Division and the 
Commission's Legal Division reg ding the proper lanquage of the 
notice. 

7. 
and. Compliance Division, wi 

ranch of the Commission's Advisory 
assistanee from, the Legal Division, 

shall intervene in State Wa er Resources Control Board proceedings 
on A.29463 in order to pre ent the Chenoweths from, obtaininq water 
rights contrary to those ossessed by CMWSI. 

a. The Water Util ties Branch. of the Commission's Advisory 
and Compliance Division with the assistance of the Legal Division, 
sbould be ordered to· s d,copies of thisdeeision to- all title 
ins~ance companies. ithev1cinity of Camp, Meeker and santa Rosa, . 



• 

,. 

~".'.'."'.' . " 

A.83-11-S4 AIJ/RXB/tcq/fnh* ~ ........... ",." . 

and to take all other steps necessary to insure that any purchaser 
ot Chenoweth land burdened by CMWSI easements has actual notievot 
the easement riqhts burdeninq their land and is unable ,to as rt 
s.tatus as a bona, tide purchaser of the lanc1 without notic of the 
easements. 

9. CMWSI may file in its next qeneral rate case a proposal 
for placinq in rate base the costs .of developinq and intaininq 
well sites, and the Baumert Reservoir, on Chenowe land" but only 
to· the extent such improvements were not finance wi~ safe 
Drinking' Water Bond Act loan funds'or federal ney and are not 
already included in CMWSI's rate base.. In ac ordance· with . 
Commission practice, these improvements wil 
original cost. 

10. The petitions o'f Frances S. Ga e905 and Anne-Elizabeth, 
and the request ot Ern~e Carpenter, to at aside the proposed 
a.ecision and to·' reopen ~e record for e taking' of additional 
evidence are denied. 

11. The rehearing' of 0 .. 84-09 93· is. concluded. 
This order becomes effective 30' days. from. today .. 
Dated 0\',1' 1 ?, '1989 I at San Franciseo'I" Cal.ifornia .. , 

. ~, , 

- ql.. ... -

G.Mn'CHEU. 'WUJ(, -"! 

~,' 

FREt>ERKX R., 000/1..' 
STANLEYW. HUl.ETT 
JOHN"·B .. ~", , 
PA"ffitOA.:M.. ECKERJ' 

CommtestonOl'S ' , 


