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Electric Company for an order
approving the First Amendment to
the Power Purchase Agreement for
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between Axel Johnson Soledad, Inc.
and Pacific Gas and Electric
- Company Inc. regarding deferral
of the purchase of long-term
capacity and energy from the
Soledad Ecology No. 1 biocmass
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Attorneys at Law, for Pacific Gas
and Electric Company, applicant.

Messrs. Graham & James, by Martin A. Mattes,
Peter W. Hanschen, and Diane I. Fellman,
Attorneys at lLaw, for Axel Johnson
Energy Development, Inc. and Axel Jehnson
Soledad, Inc., interested party.

Hallie Yacknin, Attormey at Law, and .
Rige, for the Division of Ratepayer Advocates.

QPINION
1. Sumpary

Pacific Gas and Electric Company (PG&E) and Axel Johnson
Soledad, Inc. (AJS) have entered into an agreement to defer the on-
line date of AJS’s qualifying facility (QF) project. Under the
agreement, AJS would be paid $3.7 million total ($2.9 million
upfront) to defer the project for up to five years. By this
application, PG&E seeks our approval of the agreement and
prospective finding that PG&E’s payments are reascnable and
recoverable in rates. ‘ '
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We reject the terms of the agreement but indicate certain
modifications related to the upfront payment that would make the
agreement acceptable to us.

1X. pBackaround

In 1985, PG&E entered into a Purchase Power Agreement
(PPA) with a developer named Oeberst & Associates to purchase
electricity from a 16 megawatt woodwaste facility located in
Soledad, California (Soledad). Under the terms of the PPA, Soledad
was required to be operational by June 27, 1990. In 1988, PG&E
agreed to an assignment of the PPA to AJSS.

Soledad’s PPA reflected the terms and conditions of
Interim Standard Offer 4 (IS04). ISO4 provides for fixed payment
rates over long time spans. There are three energy payment options
and two capacity options. . Each provides for pricing certainty in
the form of fixed prices (ramped or levelized), based on forecasts
agreed to at a 1983 negotiating conference among utilities, QFs,
and Cemmission stars.t .

Foxr enexgy payments, the Soledad developer chose Energy
Option 1, which provides for fixed energy prices equal to 100% of
the forecasted price over a l0-year fixed price period. At the end
of the fixed price period, energy payments are based on published
avoided energy costs, which are updated every quarter. In
addition, the developer chose Capacity Option 2, for projects
providing firm capacity, and for which payments are based on fixed,
levelized shortage costs. If Soledad starts firm operations in
1990, as planned, it would receive fixed capacity payments of
$196/kW~year over the 30-year contract.

1l See D.83-095=054 on the development and payment terms of IS04.
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On June 8, 1988, the Commission issued an Order
Instituting Rulemaking (R.88=06-007) requesting written comments on
a proposed set of quidelines for negotiating modifications to
standard offer contracts (Guidelines), including paid and nonpaid
deferrals. In late summer, 1988, PG&E approached AJS to explore
the possibility of negotiating a deferral for Soledad. On
October 14, 1989, the Commission issued Decision (D.) 88-10-032
- adopting final guidelines for these types of negotiations. On ,
October 28, 1988, PG&E and AJS signed a letter agreement outlining
the deferral. The final agreement, embodied in a First Amendment
to the PPA, was executed on December 29, 1988. (See Attachment 1.)

On March 23, 1989, PG&E filed Application (A.) 89-03=036
requesting ex parte approval of the First Amendment. The Division
of Ratepayer Advocates (DRA) filed a limited protest on June 7,
1989.2 A day of hearing was held on July 24, 1989 before
Commissioner Eckert and ALJ Weissman. Counsel for DRA, PG&E, and
AJS presented closing arguments, in lieu of written briefs, at the
July 24 hearing.

An ALY’s proposed decision was mailed to all parties on
Septembaxr 22, 1989. Comments were received from DRA, PG&E, and
AJS. This opinion reflects substantive modification of the ALJ’s
proposed decision as discussed below.

2 By'Adhinistrativa Law Judge (AZJ) ruling dated May 12, 1989,
2RA gziigranted a six-week extension of the normal 30-day deadline -
or g- : o
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IXX. ZIhe FPixst Amendment

Under the First Amendment, PG&E would pay AJS to defer
the Soledad project for up to five years-3 PG&E would have the
option of requiring AJS to shorten the deferral period upon two
years’ written notice. PG&E would pay AJS a lump sum deferral
payment of $3,675,000 structured as follows: (1) $2,940,000 within
30 days of a final Commission decision approving the agreement and
(2) $735,000 plus interest when the project begins energy .
deliveries to PG&E. ‘

The First Amendment also provides that 1504 energy
payments would be reduced from 100% of the fixed, forecasted prices
to 90% forecasted and 10% published prices over the fixed price
period. For the first 10 years of the contract, capacity payments
would be reduced to $186/kW-year, $10/kW-year less than the amount
to which AJS would be, entitled if firm capacity availability were
established in 1990. :

Finally, the First Amendment provides AJYS with an option
to submit a new proof of site control, provided the project remains

entirely within the current boundaries of the Soledad Industrial
Park. : - |

3 Under the First Amendment, the earliest Soledad could begin to
recelve ISO4 capacity and enerzg prices is June 27, 1995, five
years after the original deadline. Energy deliveries could begin
as early as March 1, 1995, but payment would be at non-firm,
economy energy prices, with no payment for capacity. The latest

date at which initial energy deliveries could begin is June 27,
199 6. ! o '
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The testimony in this proceeding focused on three issues
related to the reasonableness of the First Amendment: (1) project
viability, (2) benefits/risks to ratepayers, and (3) the lump sum
deferral payment. The positions of the perties are presented,
issue-by-issue, below:

The Guidelines adopted by the Commission in D.88=-10-032
require examination of a QF’s viability under the unamended
contract as a prerequisite to moedifications. The Guidelines '
include a list of various aspects of project development that
should be considered in assessing a project’s viability. (See
Attachment 2.) The Guidelines further state that, in general,
deferrals and buyouts should be considered only with QFs who have
obtained all of the permits end certiticatxons necessary to ¢go
forward with their projects Y :

In PG&E’s view, the proposed deferral fully satisfies the
requirement of the Commission’s Guidelines that a deferred project
be viable. 1In support of this position, PG&E and AJS presented the
following information on various aspects of the project’s
development:5 )

(2) Exeject Description and Interconnection Study Cost
Requaest Form: A completed form was submitted to PG&E on April 12,
1985.

(b) Exoef of Site Contrel: Proof of site control in the

form of land option paymentsewas.provided on August 29, 1985.
- (TR at 45.)

4 D.88-10-032, Appendix A, Guideline 6.

- 5 Except as otherwise indicated, this information is dixectly,,
trom Exhibit 1, Prepared Testimony of Deniel Heet1n~o£ PG&E. g
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(¢) DRetailed Interconnection Studv: A detailed
interconnection study has been completed and a Special Facilities
Agreement requested.

(d) Rroject Fee, Interconnection Priority: PC&E
received proof that an escrow account had been established for the
project fee on July 31, 1985. Interconnection priority was
established on August 29, 1985, when proof of site control was
subnitted. The project is currently in compliance with the QF
Milestone Procedure (QFMP).

(e) ERexmiks: All major permits necessary to proceed
with the project have been issued. The critical path permit, the
Authority .to Construct, was issued by the Monterey Bay Unified Air
Pollution Control District on September 30, 1988. The other major
pernit, the Conditional Use Permit, was issued by the City of
Soledad on July 20, 1988.. (Copies of permits are attached to
Exhibit 3.)

(£) Iuel Supplv: AJS has concluded negotiations with
Weyerhaeuser Corporation for a l0-year supply of woodwaste and a
site for a woodwaste processing and cubing facility in Aberdeen,
Washington. In addition, AYS initiated a long-term rail
transportation agreement with Burlington Northern and Southern
Pacific railroad companies as an optional fuel transportation mede.
(Application, Exhibit E.)

(9) Feasibilixy of Congtruction By the Five-Year
Deadline: The PPA five-year deadline for the Soledad project is
June 27, 1990. Construction of both the Soledad facility and the
Aberdeen fuel densification plant was to be by turnkey contract.
AJS signed a letter of intent on September 30, 1988 with
Ultrasystems Engineers and Comstructors, Inc., and Energy Products
of Idaho to construct the Soledad facility and Aberdeen fuel
densification plant. The Letter of Intent describes the primary
terms and conditions for turnkey'construction of the facility and
‘binds the partzes to-negotiate in good raith,tOua final. contract.

-
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This document included a fixed price for the design, engineering,
and construction of the facility, including the equipment
purchasing, performance and completion guarantees, ligquidated
damages, and bonus clauses. Under the Letter of Intent, the
contractors would face severe penalties for failure to have the
facility operational by the five-year deadline.®

(k) Ecuipment Procurement Status. Epaineexing,. and
Design _Status: Under the turmkey contract described above, the
contractors’ obligation to have the facility operational by the
five-year deadline included the obligation to obtain all necessary
equipment and to design the facility. AJS has made down paynments
to secure the price and delivery schedule of the project’s critical
equipment. :

(i) Status of Financing: AJS began seeking financing
proposals in July 1988. Six institutions, all experienced in
lending to the altermate energy industry, expressed serious
interest in the project by responding with detailed proposals. AJS
decided to proceed with Kansallis-Osake-Pankki and The Fuju Bank,
Limited. Thase lenders completed their due diligence review and
were, at the end of 1988, prepared to proceed with documentation
and closing of the lending arrangements. (Exhibit 4, Attachment 1,
Project Financing Letter.)

(§) GCash Flow Analvsis: AJS provided PG&E with a pro
forma cash flow statement. PG&E’s evaluation of the pro forma,
using standard financial investment tests, confirmed the economic
viability of the facility.

(k) DReveloper’s Prior Experience: AJS’s parent ‘company,
Axel Johnson, Inc., is actively involved in the altermative energy.
industry. Axel Johnson, Inc. has two operational projects of its

6. See: Exhibit 3, pp. 2-3,
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own and 14 other projects which it holds jointly with another
party.

DRA obtained and reviewed the documentation submitted to
PG&E by AJS on project viability, including permitting information,
letters of intent, pro forma cash flow and fuel supply analyses,
and engineering agreements. In DRA’s view, the information
provided indicates a reasonable possibility that the project is
viable under the original IS04. (TR at 59.)

At the same time, DRA identifies some uncertainties
related to project viability. Because the Aberdeen densification
plant is the only fuel source identified for the AJS project, DRA
notes that timely construction of that plant is as essential to the
viability of the project as timely construction of the biomass
project itself. For both construction projects, the letter of.
intent specifies that it is not a legally binding or enforceable
agreement. DRA also notes that the First Amendment was executed 18
months before the original construction deadline. In DRA’s view,
this time allowance is “rather narrow”, given AJS’s estimated lead-
time (16-18 months) needed for projects such as Soledad. (TR at
61-62.)

DRA also points out that the net return to owner shown in
the cash flow statement contains sustained negative returns for the
5=year period beginning in year 6 of the project. Moreover, the
fixed energy price period expires in year 10, which increases the
risk surrounding the projected positive returns from that point
forward. DRA acknowledges that it is not uncommon for financially
viable projects to forecast some periods #“in the red,” as long as
the project as a wholé is viable. However, DRA considers this to
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be an mnd;cator of uncertainty regarding the economic v;abxlity~o£
the project-
B. Bepefits/Coste To Ratepavers

Since the energy and capacity prices under I504 are
higher than current projections of short-run avoided costs,
ratepayers benerfit from viable projects being deferred into the
future. According to PG&E, the First Amendment saves ratepayers an
estimated $18 to $25 million (net present value, in 1989 dollars).
These savings result from the price concessions agreed upon by AJS,
coupled with deferral of the project to a date when IS04 prices
will be closer to~expected_avoided‘costs.3 They also take
account of the lump sum deferral payment of $3.7 million. The
range in estimates reflect two sets of resource assumptions (PG&E’s
and DRA’g).

DRA points out that these savings are realized only if
one assumes that the project is viable under the unamended
contract. If the project is not viable, but ultimately built under
a five-year deferral, ratepayers experience net costs of $16 to $29
million. These figqures reflect the estimated overpayments
asgsociated with the amended contract, including deferral payments.

Since PG&E has the option of reducing the deferral period
under the First Amendment, DRA also examined net benefits/costs to
ratepayers of two~, three-, and foux¥year'de:errals- From this

7 See Exhibit 7, p. 4. As described below, a late-filed exhibit
was submitted with corrected cash flows; nonetheless, DRA’s general

obgegvations concerning the direction of cash flows are still
valid.

8 In other words, net benefits accrue to ratepayers to the
extent that overpayments under the deferral agreement are less than
the overpayments that would have been paid under the unamended
contract. Overpayments are calculated as the difference between
contract prices and current projections of short-run. avoided costs..




*

A.89-03-036" ALJ/MEG/vdl *

analysis, DRA concludes that, based on current projections of
avoided costs, the five-year deferral period maximizes ratepayers
benefits (if the project is viable) and minimizes ratepayer costs
(if the project is nonviable). DRA therefore doubts that
implementing the option to reduce the deferral would ever be in the
ratepayers’ best interest. Figure 1 illustrates the range of
estimated ratepayer savings/costs associated with the deferral
options, depending on the status of project viability.9

C. ZIhe Deferral Pavaent S -

As described above, the First Amendment includes a
deferral payment of $3.7 million, $2.9 million of which is paid
upfront (30 days after the Commission’s decision), with the
remainder being paid (with interest) when the project begins energy
deliveries. PG&E and AJS testified that the deferral payment was
negotiated to compensate AJYS for the costs of deferral, including
nonrecoverable expenses for reengineering, permitting and other
development activities needed to be redone. (TR at 31, 49-50.)
According to PG&E, the $3.7 million payment was arrived at as part

of a negotiating process, after reviewing AJstnestimates of
nonrecoverable expenses.lo

9 DRA also assessed the net benefits to ratepayers if the
Commission denies this application, and the ”backup” one-year
nonpaid deferral (with pricing concessions) takes effect. This
backup deferral is described in the October 28, 1988 Letter of
Intent between PG&E and AJS, but is not included in the executed
First Amendment. Should this deferral take place as a result of
today’s decision, it will be reviewed for reasonableness in the
appropriate Energy Cost Adjustment Clause (ECAC) proceedings.

10 AJS originally submitted estimates of approximately $5 million
in nonrecoverable devalopment costs, including $2.25 million in
bankruptcy payments. AJS is required to nake these payments as a
condition for assignment cf the PPA. PG&E recognized only $1.4

(Footnote continues on next pago)
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In PG&E’s view, the deferral payment is an integral part
of the negotiated package, and AJS would not have agreed to a
deferral without it. In support of this position, AJS testified to
the various costs and risks it assumes under the First Amendnent,
including nonrecoverable expenses, loss of tax benefits, enexrgy and
capacity price concessions, and the uncertainty concerming future
development costs. (TR at 31, 45-47, 53-54, 126-127.)

AJS also testified that, in certain respects, the ,
deferral makes it easier to develop the project. (TR at 29, 55-57,
132.) However, AJS asserts that these considerations do not offset
the costs/risks of deferral; they simply would have proceeded with

the project, as planned, if PG&E had approached them with a nonpaid
proposal (TR at 133).

In its testimony, DRA concluded that PG&E was reasonable
in attempting to negotiate a pa;d deterral with AJstl; However,

(Footnote continued from previous page)

million of these costs as lost expenses attributable to the First
Amendment. The final negotiated figure reflects PGLE’s estimates
of nonrecoverable costs, plus the bankruptcy payments. PG&E
testified that it considered the bankruptcy expenses as a separate
category from deferral-related expenses, to be negotiated
separately. (See TR at 49~54, 106-108, 11l1-115.)

11 While DRA did not originally question the need to pay
something for this deferral, DRA subsequently raised this issue
during evidentiary hearings in sponsoring Exhibits S and 6. These
exhibits compare the intermal rates of return (IRRs) t¢ AJS, on a
cash flow basis, for the unamended and deferral agreements. They
were developed from the pro forma cash flow information supplied by
AJS in response to DRA’s data requests. Exhibits 5 and 6 indicate
that AJS would realize substantial cash flow benefits from the
deferral. However, during the hearing process it became apparent
that (a) the assumptions used in the cash flow projections were
inconsistent with each other and included smgnirzcant exrrors

(Footnote continues on next page)
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DRA questions the need for an upfront payment to realize the
deferral benefits. DRA notes that, under a paid deferral (or
buyout) , ratepayers face both the risk of project nonviability, as
well as an abandonment risk. Abandonment risk represents the added
cost to ratepayers (the upfront payment) of deferring a project
that was not viable to begin with. As long as there is some
uncertainty regarding these risks, DRA believes that the deferral
agreement should be structured to eliminate as much ratepayer risk
as possible.

DRA argues that PG&E shareholders should share this r;sk.
In DRA’s view, giving PG&E an economic stake in the correctness of
its own assessment of the viability of the project will help to
ensure that PG&E has fully applied its substantial investigative
resources to its review. DRA therefore recommends that PG&E be
allowed to book in ECAC only 75% of the $2.9 million upfront _
paymants, with the remaining 25% to be recovered with the 3735,0007
payment when the project ¢omes on line. '

V. Riscussiop

As we emphasized in D.88-10-038, paid deferrals put the
ratepayers at the greatest risk of any type of contract
modification. The ratepayers are mot only put at risk that the

(Footnote continued from previous page)

related to tax considerations and (b) the IRR could not be used as
a comparison measure of profitability because there were negative
cash flows. (See TR at 43, 94-95, 102=-103, 108-11l.) Accordingly,
PCAE was directed to submit late—filed Exhibit 9 with corracted
cash flow comparisons, using NPV analysis. This exhibit, which was
reviewed and approved by DRA and AJS, .indicates that projected cash

flows are lower on a net present value basis under the First _
Amendment deferral. .
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agreement breathes life into a moribund project, but alse that they
are paying for something they would otherwise have received for
rree-12' Accoxdingly, the viabllity test for paid deferrals is a
stringent one. '

We have carefully reviewed the record on the issue of
viability, and concur with PG&E and DRA that the project has passed
the threshold test outlined in our Guidelines. As described in
Section IV above, as of October 28, 1988, when PGLE and ATS signed
the deferral letter of intent, Soledad was well on track under-all
aspects of project development: The project was in full compliance
with the QFMP milestones, and AJS had already obtained all
necessary permits. On August 3, 1988, AJS signed a 10-vear
contract with a major lumber company for the supply of woodwaste
fuel in a region with large stores of waste fuel available. On
September 30, 1988, 21 months prior to the five-year deadline, AJS
signed a letter of intent with construction contractors outlining
terms with strong incentives for timely completion of the project.
Major equipment had been ordered, and deposits had been placed on
that equipment. Pro forma cash flow projections indicate that the
project was financeable under the original contract. Lenders had
completed their review of the project and were ready to proceed
with documentation and closing of the lending arrangements.

Based on the impressive documentation of viability
presented in this case, we are satisfied that PG&E was reasonable
in approaching AJS to negotiate a paid deferral for the Seoledad
project. We agree with PG&E that, in all likelihood, the project
could have come on-line under the unamended ISO4 contract.

This finding of reasonableness does not, however,
automatically extend to the specific terms of the negotiated

12° See D.88~10-038, pp. 33, 36.
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deferral. The reasonableness of those terms depends upon several
factors, including (1) the range of net ratepayer benefits/risks
associated with the deferral, (2) the relative likelihood of
ratepayers experiencing these benefits/costs, (3) the extent to
which deferral benefits could be achieved without a deferral
payment, and (4) the level and timing of the deferral payment. As
discussed below, the issue of ratepayer risk must be factored into
each of these considerations.

We start with the deferral payment. Clearly, ratepayers
would be better off under all possible scenarios (see Figure 2) if
they didn’t have to pay $3,675,000 for the deferxral. Is this
payment necessary? We address this question by examining the
relative benefits and costs/risks to AJS in agreeing to a five-year
deferral of Soledad. '

In terms of benefits, AYS acknowledges that keeping the
project in the company’s portfoliec for future development would
enable top management to allocate more time to a recently acquired
Syneréics company. (TR at 29, 55-57.) In addition, AJS may avoid
some bonus payments that it would have had to pay to the contractor
to meet the 1990 deadline.ls (TR at 132.) The deferral also
benetits AJS to the extent that there is any residual uncertainty
concerning project viability.

However, as summarized in Figqure 2, the costs and risks
to AJS are substantial: Estimates of nonrecoverable development
costs, including equipment deposits, permit fees, testing, and

13 The First Amendment also provides AJS with some flexibility to
relocate the plant within the same industrial park. In our view,
this ”“benefit” directly offsets the risk to AJS that the parcel of
land in the industrial park (for which AJS has been paying purchase
options) will not be available in five vears. In effect,

these two elements of the benefit/cost comparison cancel each other
out. (See Figure 2.) -~ - : - ‘ . '

- .
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reengineering, range from $1.6 (PG&E) to $2.9 millien (AJS). The
pricing concessions agreed to in the First Amendment represent
payment reductions of $1.4 to $2.9 million (in NPV, 1989 dollars).
The deferral also delays the revenues that AJS would use to offset
upfront bankruptcy disbursements, required as a condition for
assumption of the PPA from the previous developer. In addition,
AJS assumes all risks that economic or regqulatory factors might
change to reduce project profitability. And finally, in deferring
Soledad, ATS will lose certain tax benefits, as reflected in a
somewhzt lower cash flow and return to owner. (See Late-filed
Exhibit 9.) ‘

on balance, the record in this proceeding indicates that
the costs and risks to AJS in deferring the project for five years
far outweigh the potential benefits. We note that the issue of
viability extends to this conclusion as well. If there were najor
uncertainties concerning project viability, the benefits of
defexral to AJS could faxr outweigh the costs/risk. Given our
assessment of viability, and the above comparison of benefits/costs
to AJS, we conclude that a deferral payment is indeed necessary to
gain the ratepayer benefits associated with the First Amendment
deferral.

We now examine the relative benefits and costs to
ratepayers of the negatiaged package, inc¢luding the deferral
payment terms. Guideline IXX, paragraph 7, states that ”“on-~line
date deferrals...may be considered only if the ratepayers’
interests will be served demonstrably better by such deferral.”
There is no controversy over the relevant range of estimates for
potential ratepayer benefits under this paid deferral. These
estimates are presented in Figure 1. PGSE and DRA agree that
ratepayers would realize an estimated $18 to $25 million (in NPV),
assuning that the project is wviable. In fact, if the project is
viable, ratepayers are even better off ($31 to $52 million) if the
deferral is approved, but AJS later decides to abandon the project,
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due to unforeseen future events. In other words, if the project is
viable, then ratepayers are better off under the First Amendment
deferral, regardless of whether oxr not the project is ultimately
built. '

As DRA points out, taere is always some risk to
ratepayers that the project is pot viable. While we concur with
PG&E that the deferral is most likely to benefit ratepayers (i.e.,
because it is most likely that the project was viable to begin
with), DRA has identified some legitimate uncertainties regarding
project viability. As a result, ratepayers are exposed to some
risk of monviability, and the associated negative outcomes outlined
in Fiqure 1. .

Ideally, we would assign specific probabilities to each
of the potential outcomes of this agreement, and thgn derive a
weighted average of projected ratepayer net benefits. Were the
issue of viability a close'call, we would probably need to

- carefully consider the likelihood of each event. However, as
discussed above, we consider the most likely outcomes to be those
associated with a viable project. While viability may not be 100%
certain, in our judgment it is certainly close. Moreover, even
under the most conservative assessment of what constitutes ”“most
likely,” ratepayer benefits are substantial.?® We therefore
conclude that the proposed paid deferral complies with Guideline
IXI, paragraph 7. Ratépayers will be served demonstrably better by

such deferral, gven‘when'thé risks. of nonviability are taken into
account..

14 TFor exanmple, if the probability of the project being viable
were assgsessed at only 51% (the lowest possible ”“most likely”
figure), and the built/not built outcomes were given equal, 50%.

‘ Y;éghti?g, net benefits to ratepayers would be $8 to $12 millien

’
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PG&E and AJS would argue that these findings are
sufficient for approving the reasonableness of the First Amendment
terms, including the upfront payment of $2.9 million. However, we
agree with DRA that the deferral agreement should be structured to
eliminate as much ratepayer risk as possible. In addition to the
risk of nonviability, 2 paid deferrzl imposes the added risk of
paying to defer a project (even a viable one) that the developer
has already decided to abandon.*® The cost to ratepayers of this
risk is the upfront payment of $2,940,000. )

In our judgment, DRA’sS proposal to put ratepayers at risk
for only 75% of this upfront payment is an appropriate
restructuring to minimize ratepayer risk. However, we do not agree
with DRA that PG&E’s shareholders should be at risk for the
repaining 25%. PG&E’s ratepayers, and not the shareholders,
benefit from reductions in contract overpayments. Moreover,
ultimate completion of the project is not a measure of PG&E’s:
aggressiveness in assessing project viability under the unamended
contract. Since the allocation of benefits and costs in this
deferral agreement are solely between ratepayers and the developer,
our proposed restructuring of the upfront payment will affect only
these two parties. -

Accordingly, we approve the First Amendment subject to
the following revised terms: AJS would receive $2,205,000 (75% of
$2,940,000) upfront. We note that this revised upfront payment
more than adequately covers the nonracoverable development costs

15 During the hearings, there was some conrusion over the meaning
of this term. It does not refer to the ultimate abandonment of a
project, due to future events (l.e., the “not built” outcomes in
Figure 1). Rather, it refers to the downside risk that a
developer, for a variety of reasons, may have already decided not
to pursue the project, even if it could have been built under the
original terms of the contract. (See TR at 96.) .

-
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attested to by PG&E. Upon approval of its reapplication for a
critical path permit, AJS would receive an additiomal $294,000,
with interest at the three-month Commercial paper rate. The
remaining $1,176,000 (also with interest), would be paid when
enexgy deliveries begin from the facility, as defined in the
agreement. These payments would all be recoverable in PG&E’s ECAC
rates. In all other respects, the First Amendment terms would
remain unchanged.

The ALJY’s proposed decision would make the upfront
payment fully refundable if the project was not ultimately brought
on-line. In its comments, AJS argued that this approach is
contrary to recently enacted Public Utilities Code § 2826, which
requires cash upfront payments to be fully refundable for projects
that do not have all of their permits. AJS argues that the new law
exempts from this requirements projects, such as Soledad, for which
all necessary permits have been received. We disagree. Although
the law now requires refundability when some permits have not been -
received, it does not preclude us from extending similar
requirements to other paid deferral arrangements. Nonetheless, we
choose not to require such a refund arrangement here, because of
the convincing showing as to project viability.

Thus, oux order today is to deny the application, but we
will hold the proceeding open, pending receipt of a status report
from PG&E. The status report is due no later than 15 days from the
effective date of this order. The report will indicate acceptance
or rejection of the revised terms set forth above. In the case of
acceptance, the report shall attach revised First Amendment
language implementing these terms. If the revisions fully comply
with the terms outlined above, the revisions would support a V//
prospective finding that payments by PG&E pursuant to the First
Amendment are reasonable and fully recoverable from ratepayers to
the same extent as payments pursuant to standard offer power

Do H-3
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purchase agreements.16 Similarly, if the parties accept the
suggested revisions pursuant to.D.88-10-032 (Conclusion of Law 36),
the facility’s current Milestone No. 12 deadline under the QFMP
would be extended to June 27, 1996.

{pdi ¢ Pact

1. AJS is the current developer of a 16 MW woodwaste
facility located in Soledad, California.

2. Soledad’s PPA reflects the terms and conditions of IS04.

3. Under the terms of the PPA, Soledad is required to be
operational by June 27, 1990.

4. Under the texms of the PPA, AJS would be paid fixed
energy payments based on 100% of forecasted prices over the fixed
price period (10 years). Capacity payments would be fixed and
levelized at $196/KW-year over the 30~year contract.

5. On October 28, 1988, PG&E and AJS signed a letter
agreement outlining deferral terms for the Soledad project.

6. On December 29, 1988, PG&E and AJS executed the final
deferral agreement, embodied in a First Amendment to the Soledad
Power Purchase Agreement.

7. Under the First Amendment, AJS would: (a) defer the
project on-line date for five years, except if a shorter deferral
period were requested by PG&E; (b) reduce ISO4 energy payments to
90% of fixed, forecasted prices, with 10% based on published
prices; (¢) reduce ISO4 capacity payments to $186/kW-year for the
first 10 years of the contract; (d) receive $2,940,000 upfront and
$735,000 (plus interest) when the project begins energy deliveries;
and (e) have the option of submitting a new proof of site contrel,
provided the project remains within the Soledad Industrial Park.

16 However, we will reserve the right t¢ examine for
reasonableness in the appropriate ECAC proceeding any decision by
PG&E to shorten the deferral period under the First Amendment, or
to. invoke the backup one year nonpaid deferral.

- 19 -
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8. On March 23, 1989, PGLE filed A.89-03-036 requesting ex
parte approval of the First Amendment.
9. On June 7, 1989, DRA filed a limited protest.

10. A day of hearing was held on July 24, 1989 before
Commissioner Eckert and ALY Weissman.

1l. The Commission’s gquidelines on contract administration
(Guidelines), adopted in D.88-10~032, require examination of a QF’s
viability under the unamended contract as a prereguisite to
modifications.

12. The Guidelines further state that, in general, deferrals
and buyouts should be considered only with QFs who have obtained
all of the permits and certification necessary to go forward with
their projects.

13. The Guidelines state that on-line date deferrals may be
considered only if the ratepayers’ interests will be served
demonstrably better by such deferral.

14. On August 3, 1988, AJS signed a l0-year contract with a
major lumber company f£or the supply of woodwaste fuel in a region
with large stores of waste fuel available.

15. On September 30, 1988, 21 months prior to the five-year
deadline, AJS signed a letter of intent with construction
contractors outlining texrms with strong incentives for timely
coxpletion of the project.

16. As of October 28, 1988, when PG&E and AJS signed the
deferral letter of intent, AJS had already (a) obtained all
necessary permits to go forward with the Soledad project:

(b) ordered and placed deposits on major equipment, and
(c) solicited and received serious financing proposals from six
major banks.

17. By the end of 1988, project lenders had completed their
due diligence review of Soledad and were prepared to proceed with
documentation and closing of the lending arrangements.

18. Pro forma cash flow projections indicate that the project
was financeable under the original contract. .

19. Soledad is in. full compliance with the QFMP'm;lestonos-

- 20 :-
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20. AJS’s parent company, Axel Johnson, Inc. is actively
inveolved in the altermative energy industry.

21. DRA obtained and reviewed the documentation submitted to
PG&E by AJS on project viability.

22. DRA concludes that Soledad meets the Commission’s
threshold test of viability, because there is a reasonable
possibility that the project is viable under the original ISO4.

23. AJS’s estimated leadtime for projects such as Soledad is
16-18 months.

24. Under the unamended contract, the net return o owner
cash flow contains sustained negative returns for the five-year
period beginning in year six of the project.

25. If the project is viable under the unamended contract,
.and ultimately built, the First Amendment saves ratepayers an
estimated $18 to $25 million (NPV in 1988 dollars) in overpayments.

26. If the project is viable, but not built due to unforeseen
future events, the First Amendment saves ratepayers an estimated
$31 to $52 million in overpayments.

27. If the project is not viable, and ultimately built, the
net ¢osts to ratepayers under the First Amendment is estimated at
$16 to $29 millioen.

28. If the project is not viable, but not built due to
unforeseen future events, the net costs to ratepayers under the
First Amendment is $2.9 million.

29. Based on current projections of avoided costs, the five—
year deferral period maximizes ratepayer benefits if the project is-
viable, and minimizes ratepayer costs if the project is nonviable.

30. Even under the most conservative estimate of what
constitutes a reasonable probability (i.e., 51%) of viability,
estimated net benefits to ratepayers of a five~-year deferral are
substantial.

31. Ratepayers would be better off under all possible

scaenarios if they'did not need to.pay the developor for this
de:erral.
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32. Ratepayers should pay for a deferral only if the
costs/risks to the developer appear to substantially ocutweigh the
benefits of deferral.

33. Keeping the project in the company’s portfolio for future
development would enable AJS management to devote more time to a
recently acquired Synergics Company.

34. The deferral may enable AJS to avoid some bonus payments
to the construction centractor.

35. Estimates of nonrecoverable development costs, including
equipment deposits, permit fees, testing, and reengineering range
from $1.6 (PG&E) to $2.9 million (AJS).

36. The pricing concessions agreed to in the First Amendment
represent payment reductions of $1.4 to $2.9 million (in NPV, 1989
dollars). :

37. The deferral delays the revenues that AJS would use to
offset upfront bankruptcy disbursements, required as a condition
for assumption of the Purchase Power Agreement from the previous
developer. -

38. Under the First Amendment, AJS assumes all risks that
economic or regulatory factors might change to reduce project
profitability.

39. In deferring Soledad, AJS will lose certain tax benefits,
as reflected in a somewhat lower cash flow and return to owner.

40. There is always some risk to ratepayers that the project
is not viable. :

41. In addition to the risk of nonviability, a paid deferral
with upfront payments imposes the added risk of paying to defer a
viable project that the developer has already decided to abandon.

42. DRA’s proposal to put ratepayers at risk for only 75% of
the $2.9 million upfront payment restructures the First Amendment
to~minimize-rhtepayers' risks.

43. DRA’s proposal for risk sharing would put PGSE
shareholders at risk for the rqmainihg.portion of the upfront
payment. ' ‘ ' o
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®
44. PG&E’s ratepayers, and not shareholders, benefit from
reductions in the overpayments associated with standard offers.
45. Completion of Soledad in five years is not a measure of
PG&E’s aggressiveness in assessing project viability under the
unamended contract.
46. The allocation of benefits and costs/risks associated
with the First Amendment is between ratepayers and the developer.
47. If the First Amendment is revised consistent with the
foregoing discussion, payments by PG&E pursuant to such Amendment
would be reasonable and recoverable from ratepayers as provided for
in this order.
conclusions of Taw
. 1. PG&E has met the threshold test of project viability,
consistent with our adopted guidelines in D.88-10-032, in
negotiating a paid deferral with Soledad. .

2. A deferral payment is necessary to gain the ratepayer
benefits associated with the First Amendment deferral.

3. Under the most likely scenarios, ratepayers will derive
substantial monetary benefits undexr the texrms of the First
Amendment, assuming a five-year deferral period.

4. The reasonableness of PG&E to exercise its option under
the First Amendment for a shorter deferral should be reviewed in
the appropriate ECAC proceeding.

5. Considering the various uncertainties, the proposed
upfront payment is unreasonable because it does not adequately
mitigate the downside risks to ratepayers, and exposes ratepayers
to an unacceptable amount of development risk.

6. This order should be made effective immediately in order
to give PG&E and AJS timely information regardlng the status of the
proposed First Amendment.

QRDER

IT XIS ORDERED that:

1. The application of Pacific Gas and Electric Company
. (PG&E) is denied.
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2. PG&E shall file a status report on the revision of the

First Amendment. The report shall be filed and served in this
proceeding no later than 15 days from the effective date of this
oxrder, and shall indicate whether PG&E and Axel Johnson Soledad,
Inc. accept or reject the revised terms described in Section V of
the opinion. 1In the case of acceptance, the report shall attach
revised First Amendment 1anguage'implementing these terms.

This oxder is effective today.

Dated November 22, 1989, at san Francisco, California.

G._MITCHELL WILK
President
FREDERICK R. DUDA
STANLEY W. HULETT
JOHN B. OHANIAN.
PATRICIA M. ECKERT
- Commissioners

l CERTTIFY THAT THIS DeECISION
WAS APPP\OVED BY. THZ. ABOVE
COM/‘KJS’ONE'ZS TOD;-\Y

WESLEY FRANKL.N Acting Exes.u.wc Director

yr,
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Figure 1
Page 1

Comparison of Monetary Benefits to

Rafepayer Payments to
Net Denefits Reveloper

($ million, 1989'N?V)
(1) 17.8 = 25.2 80.1 = 96.7

[T

(2) 30.9 - 51.7

First .
Amendnent , .
(5-year (3) (16°= 29.4) 80.1 - 96.7
Deferral) )

e

PRS-

(4, (2.9) 29
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Figure 1
Page 2

Fatepayer net benefits/costs under the First Amendment, assuming
that Soledad comes on line before the S-year deferral date (upon
notice by PG&E) are:zw- ‘ o

A. ig th? project is viable and ultimately built (ocutcome (1)
ove) : ' _ ‘

: Net Ratepayer Benefits
2 years ' | $ 7.2 to 10.7 million

3 years $10.4 to 15.6 million
4 years $14.4 to 20.9 million

:g the project is not viable, but ultimately'built'(outcome (3)
ove:. ‘ ST _

' _ Neﬁ-Ratapayer Benefits :
Texm of Deferral (Net_Reduction in Overpayments

2 years : - ' , $26,5-toA43;8-millioﬁ
3 years - , $23.4 to 38.9 million
4 years : $19.4 to 33.7 million

* Source: Exhibit 7, Appendix B, page 6.
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#Viable” refers to the likelihood that the project ¢could have met

contract obligations (and on-line requirements) under the unamended
contract.

Net benefits (or costs) reflect any changes in overpayments under
the contract, relative to the unamended contract. For a project
that is viable to begin with, and subsequently built, net benefits
are calculated as the difference between (1) the unamended contract
payments less short-run avoided costs (SRAC) and (2) the deferral
contract payments, including any upfront payments, less SRAC. If
the project is not built under deferral contract terms, net
benefits sinply reflect (1) above, less any upfront deferral
payments. This is because a viable project would have been built
under the unamended contract; ratepayers actually aveoid all of
these overpayments if the project is later abandoned.

For a project that is not viable to begin with, the calculation of
net benefits or costs is as follows: If that project is
subsequently built (under deferral contract terms), ratepayers
experience “net costs” equal to overpayments associated with the
deferral contract, including any upfront payments. However, if the
project is not built, then the only net costs ratepayers are any

- upfront deferral payments. This is because a non-viable project

would have been abandoned anyway under the unamended contract.
Under these circumstances, the deferral does not represent a change
(increase or decrease) in contract overpayments.

All figures are expressed in net present value (NPV), in
millions of 1989 dollars. The ranges in estimates for net
ratepayer benefits reflect the twe sets of resource planning
assumptions. (for SRAC) provided in Exhibit 8. All figures for
"payments to developer” are from Exhibit 8. - '
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Piguxa‘l.
Page 4

The calculations for net ratepayer benefits are presented belew:
Epexgy Capacity - Iotal

(a) Overpayments under (1) 40.6 = 13.95
unanended agreement: (2) 24.6 9.19

(B) Overpayments under ‘ ‘ 4.08
paid deferral: 2 2.86

(C) Upfront payment —_—
for paid deferral =|2,9|

Net ratepayer benefits/costs under outcomes:

Qutcome Caloulation (see ahove)

. (1) (A) = (B) = 17.83 = 25.17
' (2) (A) =~ (€) = 30.9 = 51.7

(3) -(B) -(15.96 = 29.38)
(4) -(C) =(2.9)

-

(END OF FIGURE 1)
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Figure 2

Comparison of Costs and Benefits of Soledad
~Refexxal %o AJS (Without Defexxal Pavment)

W

RBenefits to Developer
Adds flexibility to relocate
plant within same

industrial park.
(TR at 45)

Soledad kept in portfolio

as future project while
diverting limited management
resources to Synergies project.
(TR at 55)

Developer may avoid bonus
payments to contractor for
construction (and any
uncertainty in meeting S-year
deadline).

(TR at 132)

Costs (Risks to Developer
Costs estimated at $1.6 to
$2.9 million (including
nonrecoverable deposits and
tests) for reengineering
(e.g. steam turbine),
permitting, and other
development activities needed
to be redone.

(TR at 31, 49, S3-54)

Payment reductions of $1.4 to
$2.9 million (in NPV, 1989
dollars) due to pricing
concessions during first 10
(Exhibit 8)

Risk that economic or
regqulatory factors might
change to reduce
profitability (e.g.,
construction costs, renewal
of air quality permit, and
associated requirements).
(TR at 47, 53) B

Risk that the parcel of land
in the industrial park (for
which AJS has purchase -
options) is not available in
5 years.

(TR at 46-47) -

‘Delay in revenues to cover

upfront bankruptcy payment.
(TR at 113~114)

Lost tax benefits as
reflected in lower NPV of
¢ash flow and return to owner
(even with deferral payment).
(Exhibit 93 L

Change in ﬁublic relations
in Soledad area.
(TR at 47)
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ATTACHMENT 1

FIRST AMENDMENT
TO TEE
POWER PURCHASE AGREEMENT
FOR
LONG-TERM ENERGY AND CAPACITY
BETWEEN
AXEL JOHNSON SOLEDAD, INC.
AND .
PACIFIC GAS AND ELECTRIC COMPANY

This First Amendment is by and between Pacific Cas
and Elgctxic Company ("PGSE"), a California corporation, and
Axel Johnson Soledad, Inc. ("Seller"), a Delaware
Corporation. PG&E and Seller are sometimes referred to
herein collectively as the Yparties" and individually as
"parfy." .

RECITALS

A. Oeberst & Associates om April 11, 1985, and
PGSE on June 27, 1985, executed an Interim Standard Offex
No. 4 Long-Term Energy and Capacity Powexr Purchase Agreex;ent
(the “Agreement') f£or .i p::opose'd- 16,000 kw biomass facility
to be located at Soledad Ix"xdustria.l Park, Menterey County,
California (the "Facility"). The Agreement was thergafter
assigned by Oeberst & Associates to Seller and aclmowle.dgedr
by the consent to assignment executed by PGS&E on July 5,
1988; and | -

B. Seller has provided documentation and othex
ihf.‘b:t:matiop. requested by ?G&E regarding the project sta‘.tus'

and the likelihood that Sellexr would build the Facility and

- A —————y o 15
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ATTACHMENT 1

begin energy deliveries within the Agreement's Article 12

five-year deadline. 1In pa.rtiéular,‘ at PG&E's request,
Seller bas submitted information showing, among other
things, that Seller bas obtained all of the permits and
certification neceésa:y' to go-.forward with construction and
operation of the Facility and that fuel and construction
financing are available. Seller has proven site coatrol,
has provided a Project Description and Iﬁterconnection study
Request, has paid for a detailed intexconnection sﬁudy, and
is in cémﬁliance w:.t.b. the. Qualifying Facility Milestone

Procedure. Seller has provided PGSE with a letter from

. Seller's tuin-key engineering and comstruction contractor |

assuring- that Seller would be able to complete the Facility
and begin energy deliveries within the Agreement's Article
12 five-year deadline; and

c. Seller has represented that the information
and doazméntat.ion it has submitted to PG&E to demonstrate
the Facility's viability axe true, correct, accurate and
complete. PGSE has relied substantially upon these .
representations in determining that the Facility is viable
and that Seller could construct the Facility .desc:.'ibed in
this Agreement and begin energy deliveries within the
Agreement's Articie 12 five-year deadline; and

D. Based upon the Lnfomat:.on and documenta.ta.on

N
A

—submitted by Seller, PG&E bas determined that the Facility
'is viable and that Seller could construct: the Faci cility and

e s e e
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ATTACHMENT 1

begin energy deliveries within the Article 12 five-year

deadline; and

E. A key factor in PGSE's assessment of project
viability is the identity of Sellexr; and
F. Despite Seller's confidence that Seller could

construct the Pacilifz and start energy deliveries within

-~ the Agreement's Article 12 £ivé-yea: deadline, Seller wishes

to defer construction of the Facility becaus'e,, among- other
bénefits, Seller could thereby avoid paying a substantial
bonus to its turn-key engineering and comstruction
contractor, and could make more efficient use of its
econc:mic and physical resources; and |

G. PG&E wishes to defer the s';cart of enexgy
deliveries from the Facility in .order to avoid: in the
interim paying for the Facility's energy at ’prices highex
tha:i the forecasted alternative replacement energy vcost, and
to defer the operation of the Facilitv until a time when
there is a greater likelihood that PGSE will need Ithe
Facility's c'apacity.. The deferral of the project is
e:cpeqted’- to result in éubstantia.l ratepayer s#vings ; and

H. ©PG&E and Seller have agreed that energy
deliveries will not begin earlier than March 1,‘ 1995, and
that the Agreement's fixed prices will not be paid for any
deliveries from the Facility which occur prior to Ju:;e 27,

N
*

.1995. 1f deliveries begin on of after March 1, 1995 and

before Jume 27, 1995, Seller will receive nonfirm, economy

-
R T R Ty Y
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ATTACHMENT 1

energy prices (which may be less than Standard Offer No. 1
published energy prices), but no cepacity prices p:r:io':r: to
June 27, 1995; and |

I. * PCSE and Seller have agreed that under
Article 12, initial emergy deliveries from the Facility will
occur no later than June 27, 1996; and that this represents
a contractual obligation by Seller for the Facility which
Seller may not breach in order to, among other things, take
advantage of higher prices which inay be available in the
future; and |

J. PG&E and Seller have a.éreed that during the

fixed price period which shall not begin 'prior to June 27,

1995, ninety (90) perxcent of Seller's deliveries shall
receive fixed prices from Table B-1 of the Agreement, and
ten (10) percent shall receive prices based upon PGSE's full

short-term operating costs. The forecasted weighted annual

average energy price in Table B~1 shall be 13.14¢/kwh from
1997 through the end of the fixed price period; and

K. ©PGSE and Seller have agreed that the firm

capacity price in the firm capacity price schedule sha.ll be

fixed at the price applicable for a firm capacity
availability date of 1990, less $10/xw, for the fir;t 120

months following the Facility's actual firm capaci_tx'

availability date.' Thereafter Seller shall ::ece:we the full

- o ———

“price applicable for a firm capacity ava:.lab:.l:.l:x date of

1990 for a 30-year term of agreement, this results in a firm

o ———e——— . & |
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capacity price of $186/kw-yr for the first 120 months, and
$196/kw-year thereafter; and

L. ©PG&E and Seller have agreed that for

as-delivered capacity delivered in excess of firm capacity,

the Seller will be paid under As-delivered Capacity Payment

Option 2, as now specified in the Agreement, except that the

 forecast shortage cost in Table D-2 will be fixed at

$188/kW-yr from 1997, through the end of the temm of
agreement; and-. |

M. PGSE and Seller have agreed that PG&E will
make a deferral paymept of $3,675,000, which represents a
portion of the reasonable costs incurred by Seller directly
on development of the Facility as of October 24, 1988 for
items that (a) will be lost or mo longer used as a direct
result of the deferral, including Investment Tax Credits,
and (b) are not resalable ("Deferral Payment"). Eighty
percent of the total Dgfcrral Payment ($2,940,000) will be
paid within thirty (30) days after a decision by the CPUC
Approving this amended Agreement and unconditionally
authorizing concurrent rec;wery in rates of all payments

made under the amended Agreement, as provided in Recital O,

" becomes final, unconditioﬁa.l and unappealable (including

exhaustion of all administrative or j‘udicial appeals or

renedies, and time periods thereof). The remaining 20

5.|| percent ($735,000), with interest at: the " three-month ™"

Commercial Paper rate for the previous month published in

S
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ATTACHMENT 1

the Federal Reserve Statistical Release, G.13, will be paid
when energy deliveries begin from the ?aciligz defined in
the Agreement. The interest shall begin to aécm;: on the
date that the CPUC's decision approving the amended
Agreement, as provided in Recital O, becomes f£inal,
unconditional and unappealable; and

N. PG&E and Seller have agreed that PGSE will
accept new proof of site control for the Facility on the
condition that first, the new proof of site control is for a
site entirely within the current boundaries of the "Soledad
Industrial ‘Park, Monterey County, Califormia," which is the
site specified in Art:icl\: 3(b) of the unamended Agreement;
and second, that 'Seller‘ provide the new proof of site
control to PGSE within eighteen (18) months prior to the
date of initial energy deliveries from the Facility; and

O. ©PG&E and Seller have agreed to condition this

amendment to the Agreement upon (1) the issuance by -~
January 1, 1989 of a final, unconditiom and unappealable
ciecision  dismissing the lawsuit by Arthur J. Mitteldorf
against the City of Soledad, Industrial Power ;I:eéhnology,
and Axel Johnson Energy Development Company, Inc., Superioxr
Court of Monterey County, No. 87493, with prejudice, and

(2) a final, unconditional and unappealabie decision by the ‘

ot

CPUC approving' the reasonableness of the deferral agreement

~ and’ unconditionally duthoriij.ng ‘recovery in i’G&E".'"‘sfxax.eg o_£_ 

24
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-all payments made under this amended Agreement at the time

the payments'. are made; and

" P. PGSE and Seller bhave agreed that should PG&E

. determine that it meeds the Facility's energy or capacity

prior to Jume 27, 1995, PGSE may require that the Facility
becone operatior‘xal‘ ;Srior to June 27, 1995, provided PG&E-
gives Seller written notice two years prior to the required
operation date; and

'IEIE:REFORE;, for the mutual promises and obligations
stated herein, Seller and PCSE hereby agree to amend the
Agreement (the "'F:".rst, Amendment") as. follows:

1. Definitions

1.1 21l underlined terms shall have the meaning
stated in Section A-l DEFINI'i’IONs, Appendix A, pages A=2 to
A-7 of the Agreement, except as expresslf- amendéd by this
First Amendment.

l.2 quend the ‘definition of "fixe;d price period"

in Appendix A, page ‘A4, lines'4 to 12, to read in its

entirety as follows:

Fixed price period =-- The period during
which forecasted and levelized energy
prices, .and/or forecasted as-delivered
capacity prices, are in effect; defined
as the ten-year period beginning on the
later of either the date of initial en-
ergy deliveries or June 27, 1995, except
as otherwise provided in Article 13.

‘1-3'_ Amend "I‘:he defipition vof_ -“fim- capacity - -

availabilitx date" in Appendix A, page A-B{Qi line 21, by ,

-

7=
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adding the followiﬁg new sentence at the end of the
definition:
| In no event shall the firm capacity
availability date occur prior to
June 27, 1995, except as otherwise pro-
vided in Article 13..

1.4 Amend the definition of "firm capacity price"
"in Appendix A, page A-3, line 26 by deleting the period
(".") and by adding the following phrase:
, less $10/Kw for. the first 120 months

following the Facility's firm capacity
availability date.

1.5 Add a pew .definition‘ of "non-firm, economy

enerqy purchasés"' in Appendix A, page A-7, line 10 as

follows:

Nonfirm, economy enerqy purchases -- The
Tesser of (1) the price pald ifoxr energy,.
on an as~available basis, £rom third
party suppliers, and (2) the cost of
incremental energy from PG&E’s own gen-
eration resources. PG&E sball notify
Seller in advance of the nonfirm, econo-
my enerqy price. The price identified
1o the notice shall remain in effect
until PG&E issues a new notice specify-
.ing a new nonfirm, economy enerqgy price.

2. New Proof Of Site Control

Amend A::t::.cle 3 P’O‘RCEASE OF POWER, page 5, line
12, by adding the following new sezitcncc to the end of
Article 3(b):

PGSE shall accept new proof of site
control for a site entirely within the
boundaries of the Soledad - Industrial
Park which exist as of the effective
date of the First Amendment, provided

..‘

-8-
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that Seller shall submit such new proof
of site contrel within eighteen (18)
months prior to the date of indtial
energy deliveries f£rom the Facility.

3. Enerqy Price "

3.1 Delete in its enﬁi:ety the three pa:fagraphs
following the heading "Energy Payment ob't:.ion 1 - Forecasted
’ ﬁnergy Prices," Article 4 ENERGY PRICE, page 7‘; line 8
through page 8, line 10, and substitute the following:

(1) Seller shall not Dbegin enexgy
deliveries prior to Maxch 1, 1995, and
. PGSE shall have no obligation to accept
or pay for energy deliveries prior to
March 1, 1995. If Seller begins energy
deliveries on or after March.1l, 1995 but
prior to June 27, 1995, Sellex shall be
paid at prices equal to those PG&E pays
for nonfirm, economy enerqy purchases.

(ii) ° During the fixed price period,
Seller shall be paid for emergy deliv-
ered at. prices equal to 90 pexcent of
the prices set forth in Table B-1l, Ap-
pendix B, plus 10 percent of PGSE'S £full
short=run avoided operating costs.

(iii) For the remaining years of the
term of agreement following the expira-
tion of the fixed price period, Sellex
shall be paid for enexgy ivered at
prices equal to PG&E's full short-run
avoided operating costs.

3.2 De.leté Table B-1, Forecasted Energy Pxrice
Schedule, at Appendix B, page B-2, and substitute "Amended
Table B~1, Forecasted Enerxgy Price Schedﬁle," vwhich is

attached as Attachment 1 to this First Amendment and incor-

porated herein by this reference.
/17
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4. Firm Capacity Price

De-lete Table E-2, Firm Capacity Price Schedule, at
Appendix E, page E=10, and substitute vamended Table E-2,
Fixrm Capacity Price Schedule," which is attached as
Attachment 2 to 1:.‘n:.s First Amendment ‘and incorporated herein

by this reference.

5. As-Delivered Capacitj_Price

5.1 Amend Appendix D, AS~-DELIVERED CAPACITY, by
deleting page D-1, line 23, through page D~2, line 15, and
by substituting the following:

For the remaining years of the term of
agreement, PG&E shall pay Seller for
as-delivered capacity at the as-deliv-
ered capacity prices that werxe paid sel-
Jer  In the last year of fixed price
peried.

5.2 Delete Table D-2, Forecasted Shortage Cost
Schedule, at Appendix D, page D-5, and substitute "Amended
Table D-2, Forecasted Shortage Cost Schedule, which is
attached as Attachment 3 to this First Amendment and

incorporated herein. byi this re{erencg.
/77 "
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6. Construction Start Date

Amend the f£irst sentences of Sectién (£f) of

Article 3, PURCHASE OF POWER, at page 6, lines 7 to 16, and

footnote 1 at line 24, to read:

1£f Seller does not begin comstruction of
its Facility by (Date) 1/, PGS&E may re-
allocate the existing capacity on PGSE's
transmission and/or distribution system
which would have been used to accommo-

date Seller's power deliveries to other
uses.

1/ Seller shall provide this date in
the project development schedule to
be submitted no later than thirty
(30) days after signing the Special
Facilities Agreement for the Facil-

7. Deferral Of Start Of Operations

Amend Section (c¢) of Article 3, PURCHASE OF POWER,
page 5, lines 14 to 17, in its entirety to read as follows:

Except as otherwise provided in Article
13, PGC&E shall have no obligation to
accept or pay for deliveries of capacity
from the Facility prior to June 27,
1995, and PGSE, sﬁ&l have no obligation
to accept or pay for deliveries of
energy from +the Facility prior to
March 1, 1995.

8. Article 12 Five-Year‘ Deadline

Amend Article 12, TERM OF AGREEMENT, at
lines 6 to 10, in its entirety to read:

This Agreement shall be binding upon

execution and remain ixtxﬁefit‘_ect t.here;{-—
ter for 30 years from the firm capacity

availabilijt_z date; provided, however,
£ i1t shall terminate if energy deliv-

-11-
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eries from the Facility do not start by
June 27, 1996.

9. PG&E's Option To Regquire Facility's
Operation Prior To June 27, 199S.

Add the following new Article 13, OPTION T0

REQUIRE QPERATION PRIOR TO JUNE 27, 1995, at page 14, line
1l:

ARTICLE 13 OPTION TO REQUIRE OFERATION
PRIOR TO JUNE 27, 1995

Should PG&E in its sole discretion de-
termine that it needs the Facility's
energy or capacity prior to June 27,
1995 for any reason whatsoever, PGLE may
at its option require that the Facility
begin' deliveries of energy and capacity
prior to June 27, 1995, on the condition
that PG&E give Seller written notice two
years prior to the required operation
date. If PGS&E exercises this opt;on,
the requ:.red operation date specified in
PGSE's written notice to Sellex shall be
substituted for "June 27, 1995" through-
out this First Amendment. The terms and
conditions of this First Amendment shall
otherwise be unchanged.

10. Deferral Payment

PG&E shall pay Seller $3,675,000 (the "Deferral
Payment"). Eighty percent of the Deferral Payment
($2,940,000) sball -be paid within thirty days after the date
that the CPUC dec:.s:.on approving this First Amendment, as.
required . in Paragraph 12 below, becomes final, uncondztzonal
and unappealable (including exhaustion of a_tll' judicial or

" admihistrative appeals or ::ed:.es, and‘" time . periods :

thereof ) ("Approva.l Date"). The remamng twenty percent of

-
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the Deferral Payment ($735,000), together with interxest

accruing monthly at the three-month Commercial Paper rate

for the previous month as published in the Federal Reserve
Statistical Release, Gl13, from the Approval Date, shall be
paid within thirty days after the- date ti:xa‘c. energy
deliveries begin from the Facility in accordance with the
Agreement as amended by this First Amendment. Should
publication of the three-month Commercial Paper rate be.
discontinued, inte:!:est shall accrue at the interest rate of
‘commercial paper which most closely approximates the
dis;ontinued three-month Commercial Paper‘ rate and which is
published in the Federal Reserve Statistical Release, G13,
or its successox publication. ‘.

11. Accuracy Of Information And Documentation

Sellexr represents that the information and

documentation which it submitted to PG&E to demonstrate the

Facility's viability are true, correct, accurate and

complete.

12. Conditions And Requlatory Review

12.1 This First Amendment is conditioned upon and
shall not be effective until (a) the CEUC issues a decision
that in terms satisfactory to PGSE approves the
reasonableness of the First Amendment aﬁd. the Agreement as
50 amended and uncond:.tzonally authorizes full recovery in
PG&E's rates of all payme.nts made under the F:LJ.""t Amendnent

and Ag::eement as so amended (including but pot limited to
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the Deferral Payment) at the time the payments are made; and
(k) such cm.';c decision becomes £inal, unconditional and
unappealable (including exbaustion of all administrative and
:)ud:.c:.al appeals or remedies and time periods t.‘nereof ).
PGSE shall inform Sellexr of t.he date when th;.s condition has
been sat:xsf:.ed.

12.2 This First Amendment is also conditioned upon
and shall not become effective unless (g)' by Janwary 1,
;989, a decision is issued dismissing the lawsuit by °
Arthur J. Mitteldorf against the City of Soledad, Industrial
Power Technology, Axel John.sop .Ene:gy‘ Developnent Company,
Inc., Superior Court of Monterey 'Comﬁ', No. 87493, with
prejudice,. az}d (b) such decision Dbecomes final,
unconditional and unappealable within 180 days thereafter.

12.3 Pd&E and Seller shall use their best efforts
to support the reasonableness of the First Amendment, and
the Agreement as amended, before any govermment authority of
competent jurisdiction in a proceeding invovlving a review of
the First Amendment or the Agreement for purpeses of
allowance or disallowance in rates charged by PGSE. Each
party shall-bear its own costs and expenses. associated with

seeking such approval. Seller shall ceooperate with PG&E o

' provide to the CPUC all information necessary to demonstrate

the viability of the Facility.

L ZZ4
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13. Effect On Agreement

Except as expressly modified by this First
Amendment, the provisions of the Agreement shall remain
unchanged.

.

14. Entire Agreement

The First Amendment constitutes the entire
agreement of the parties with respect to the subject~matter
thereof and supersedes any and all prior mnegotiations,
correspondence, understandings and agreements between the
parties respecting the subject-matter of this First
Amendment.

15. Modification

This First Amendment may be further am'ended or
modified only by a written instrument signed by the parties
hereto. '

l6. Captions _

Captions are included herein for ease of reference
only. The captions are not intended to effect the meaning
of the contents oxr scope of this First Améndment.

17. Choice Of Laws

This First Amendment shall be construed and
interpreted in accordance with the laws of the State of
California, excluding any choice of law rules tl;a.t may
direct the application of the laws pf ‘another jurisdiction.

w24
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18. Non-Waiver

Fa:.lure by either party hereto to en.foz:ce any .
right ox obligation with respect to any ':_ms.tter arising in
copnection with this First Amendment shall mot comstitute a
waiver as to that matter or any othexr  matter.

19. Notices

Amend Art.iclo 9, NOTICES, at page 13, lines 8-9 to
replace "ice President ~ Electric Operations;' with "Vice

Presidént - Power Generation."

20. Interpretation

This F:.rst Amendment is the result of negotiation.
Moreover, each party has rmewed. this Amendment, and has
had full and adequate opportun:.ty to obtain legal advice
regarding this Amendment from the legal counsel of its
choice. Accordingly, the rule of comstruction in Civil Code
§ 1654 to the effect that any ambiguity shall be resolved
against the drafting barty shall not be” employed against
either party in the interpretation of this Amendment.

21. Confidentiality

Sellex and PGSE agree to keep, and agree that they
shall couse their respective counsel, consultants and agents

to keep, this First'_ Amendment confidential except for

purposes of £inancin§, “dis'closures to the CPUC or its staff

(including the D:.va.s:.on of Ratepayer Advocates and its

“ counsel) for purposes of fulfilling the part:.es' obl:xgat:.ons o

under Paragraph 12 (Cond:.t:.ons aqd Regulatory Rev:.ew) of

-
8 4o — ———t b &
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this First Amendment, to the California Emergy Commission,
or where either party is required by law to disclose it.
22. Counterparts

This ‘First Amendment may be executed in two or
more counterparts, each of which shall 'be deemed an original
and all of which shall constitute one and the same
instrument.

IN WITNESS WEEREOF, the parties hereto have c.aused
this First Amendment to be executed by their duiy authorized
representatives, and it is effective as of the l#st' date set
forth Selow:'

| AXEL JOHNSON SOLEDAD, INC.  PACIFIC GAS AND ELECTRIC COMPANY

.
#-—-_——

NAME: Michael L. Leighton NAME: ROBERT J. HAYW

TITLE : p;esigdent TITLE: Vice President

DATE DATE
s:cm:o-.’/ it 2T )5F SIGNED: December 29, 1988.

NOTICE - ' .
ADDRESSES: 110 East 59th St. Pacific Gas and Electric
' New York, NY 10022 Company ‘
Attn: Michael L. Attn: Manager, QF Contracts
.Leighton ' 77 Beale Street, 23xd Floor
‘ : San Francisco, CA 94106




A.89-03-036
ATTACHMENT 1

Attachment 1
AMENDED TABLE B-1 ————— -

FORECASTED ENERGY PRICE.SCHEDULE

Forecasted Energy Prices*, c/kwh

Year of Period A _ Period B Weighted

Energy . Annual
Deliveries On-Peak Partial-Peak Off-Peak On-Peak Partial-Peak Off-Peak _Average

LS 4

1983 5.36. 5.12-  4.94 5.44 5.31 5,19 5.18
1984 5.66 5.40 5.22 5.74 . 5.61 5.48 5.47
1985 5.75 5.48 5.30 5.83 . 5.69 5.56

1986 5.99 5.72 5.52 6.08 “5.94 5.80
1987 6.38 6.08 5.88 6.47 6.32 6.17
1988 6.94 6.62 6.39 7.03 6.87 . 6.71

1989 7.60 7.25 7.00 7.70 7.53 7.35
1990 8.12 7.74 7.48 8.23 8.04 7.85
1991 8.64 8.24  7.96 8.75 8.56 8.35

1992 9.33 . 8.90  8.60  9.46 .  9.24  9.02
1993 10.10 9.63  9.30°  10.23 10.00  9.76
1994 10.91 10.41  10.06.  11.06 0.81  10.55

1995 10.61 10.13 9.78  10.76 10.51 10.26
1996 10.40 10.88  10.51 11.57 - 11.30 11.03.
1997 13.61 12.98  12.54 13.79 13.48 13.15

1998 13.61 12.98 12.54 13.79 13.48 13.15
1999 13.61 12.98 12.54 13.79 13.48 13.15
2000 13.61 12.98 12.54 13.79 13.48 ~ 13.15

2001 13.61 12.98  12.56  13.79 13.48  13.15
2002 °  13.61 12.98  12.54  13.79 13.48  13.15
2003 13.61 12.98.  12.5¢  13.79 13.48  13.15

2004 13.61 12.98 12.54 13.79 13.48 13.15
2005 13.61 12.98 = 12.54 - 13.79 13.48 13.15
2006 . 13.61 12.98, 12.54 13.79 13.48 13.15

* These prices are differentiated by the time periods as defined in Table B-4 and
subsaquentTy amended by the CPUC.
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AMENDED TABLE D~2 .
FORECASTED SHORTAGE COST: SCHEDULE

Forecast Shortage
Cost, $/KW-Year
164 '
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188
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Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIEORNIA

Applzcatxon of Pacific Gas and
Electric Company for an order
approving the First Amendment to
the Power Purchase Agreement fox
long~-term energy and capacity
between Axel Johnson Soledad, Inc.
and Pacific Gas and Electric
Company Inc. regarding deferral
of the purchase of long-texrm
capacity and energy from the
Soledad Ecology No. 1 biomass
facility.

Application 89-03-036
(Filed March 23, 1989)

v-39-E
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/

s and Kathleen B. Welsh,
Attorneys at Law, for Pacific Gas
and Electric cOmpany, applicant.
Messrs. Graham §&/James, by Maxtin A. Mattes,

Peter W. Hanschen, and Diane I. Fellman,
Attorneys at Law, for Axel Johnson
Energy Development, Inc. and Axel Johnson
Soledad, Anc., interested party.

in, Attorney at Law, and Rexxy L.
Rice, for the Division of Ratepayer Advocates.

OQPINION
X. m

Pacific Gas and Electric Company (PG&E) and Axel Johnson
Soledad, Inc./(AYS) have entered into an agreement to defer the on~
line date of/AJS’s qualifying facility (QF) project. Under the
agreement,/AJsvwould be paid $3.7 million total ($2.9 million
“upfront) to defer the project for up to five years. By this
application, PG&E seeks our approval of the agréement and

prospee;;ve finding that PG&E’s payments are reasonable ard
recoverable in rates.
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We decline to f£ind reasonable the terms of §9e agreenment
as presently before us, but we describe a variant of the
settlenent that we would find reasonable.

IX. 3Sagkgxound

In 1985, PG&E entered into a gprchase Power Agreement
(PPA) with a developer named Oeberst &/Associates ToO purchase
electricity from a 16 megawatt woodwxste facility located in
Soledad, California (Soledad). Under the terms of the PPA, Soledad
was required to be operational by June 27, 1990. In 1988, PG&E
agreed to an assignment of the PPA to AJS.

Soledad’s PPA ref%’ ted the terms and conditions of
Interim Standard Offer 4 (IS04). IS04 provides for fixed payment
rates over long time sp:?#{ There are three energy payment options
and two capacity options. Each provides for pricing certainty in
the form of fixed prices (ramped or levelized), based on forecasts
agreed to at a 1983 rpegotiating conference among utilities, QFs,
and Commission stagf. *

For enerxgy payments, the Soledad developer chose Energy
Option 1, which provides for fixed energy prices equal to 100% of
the forecasted price over a 10-year fixed price period. At the end
of the fixed price period, energy payments are based on published
avoided energy costs, which are updated every quarter. In
addition, the developer chose Capacity Option 2, for projects
providing flrm capacity, and for which payments are’ based on fixed,
evelzzed/;hortage costs. If Soledad starts firm operations in
1990, af/planned, it would receive fixed capacmty paynents of
$196/kw-year over the 30-year contract.

// 1 See D.83-09=054 on the development and payment terms of ISQ4.
74
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On June 8, 1988, the Commission issued an Orzder
Instituting Rulemaking (R.88-06=007) requesting writtfen comments on
a proposed set of guidelines for negotiating moé}t{;ations to
standard offer contracts (Guidelines), including paid and nonpaid
deferrals. In late summer, 1988, PG&E approached AJS to explore
the possibility of negotiating a deferxral for Soledad. On
October 14, 1989, the Commission issuved Pecision (D.) 88-10-032
adopting final guidelines for these types of negotiations. On
October 28, 1988, PG&E and AJS signed a letter agreement outlining
the deferral. The final agreement,/embodied in a First Amendment
to the PPA, was executed on DecemPer 29, 1988. (See Attachment 1.) -

On March 23, 1989, PG filed Application (A.) 39=03-036
requesting ex parte approval of the First Amendment. The Division
of Ratepayer Advecates (DRA) Ailed a limited protest on June 7,
1989.2 A day of hearing wag held on July 24, 1989 before
Commissioner Eckert and ALJ Weissman. Counsel for DRA, PG&E, and

/ . . .
AJS presented closing ar ents, in lieu of written briefs, at the
July 24 hearing.

IX. ZIhe First Amendment

Underx tgp First Amendment, PG&E would pay AJS to defer
the Soledad project for up to five years.3 PG&E would have the

2 By Administrative Law Judge (ALJ) ruling dated May 12, 1989,
DRA was granted a six-week extension of the normal 30-day deadline
for filing. ‘

3 Under the First Amendment, the earliest Soledad could begin to
receive LS04 capacity and energy prices is June 27, 1995, five
years after the original deadline. Energy deliveries ¢ould begin
as early as March 1, 1995, but payment would be at non=firm,
economy/ energy prices, with no payment for capacity. The latest

(Footnote continues on next page)
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option of requiring AJS to shorten the deferral period upon twe
years’ written notice. PG&E would pay AJS a lump sum deferral =
payment of $3,675,000 structured as follews: (1) $2,940,000 witnig
30 days of a final Commission decision approving the agreement/;nd
(2) $735,000 plus interest when the project begins energy
deliveries to PG&E.

The First Amendment also provides that I§9 énergy
payments would be reduced from 100% of the fixed,
to 90% forecasted and 10% published prices over/the fixed price
pericd. For the first 10 years of the contradt, capacity payments
would be reduced to $186/kW-year, $10/kW-yefr less than the amount
to which AJS would bhe entitled if f£irm cagacity availability were
established in 1990.

Finally, the First Amendmeny provides AJS with an optien
t0 submit a new proof of site control, provided the project remains

entirely within the current boundaxies of the Soledad Industrial
Park. ‘

IV. Positidn Of The Parti

The testimony in Athis proceeding focused on three issues
related to the reasonablg{ess of the First Amendment: (1) project
viability, (2) benefitsérisks to ratepayers, and (3) the lump sum
deferral payment. The positions of the parties are presented, .
issue-by-issue, below

(Footnote continued from previous page)

/
date at which initial enexgy deliveries could begin is June 27,
. 1996.
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A. Rroiect Viability

The Guidelines adopted by the Commission in P188-10~032
require examination of a QF’s viability under the %yamended
contract as a prerequisite to medifications. ThesGuidelines
include a list of various aspects of project development that
should be considered in assessing 2 project’s’viability. (See
Attachment 2.) The Guidelines further state that, in general,
deferrals and buyouts should be cons;derdg only with QFs who have
obtained all of the permits and certifications necessary to go
forward with their projects.4

In PG&E’s view, the propesed deferral fully satisfies the
requirement of the Commission’ s idelines that a deferred project
be viable. In support of this posmtlon, PG&E and AJS presented the
following information on var;dés aspects of the project’s
development:5

(2) 1
Reguest Form: A completed form was submitted to PG&E on April 12,
1985.

(b) i ¢ Proof of site controel in the
form of land option péyments was provided on August 29, 1985.
(TR at 45.)

(¢) Detailed Interconmection Study: A detailed

interconnection iﬁﬁdy'has been completed and a Special Facilities
Agreement requested.

(a) /ww PG&E
received proo that an escrow account had been established for the

project fee cn July 31, 1985. Interconnection prmor;ty was
established/on August 29, 1985, when proof of site control was

4 D.88~10-032, Appendix A, Guideline 6.

5 cept as otherwise indicated, this information is directly
from Exhibit 1, Prepared Testimony of Daniel Mesfin of PGLE.
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submitted. The project is currently in compliance with the QF
Milestone Procedure (QIMP).

(e¢) PRexmifs: All major permits necessary to proceed
with the project have been issued. The critical path permit, the
Authority to Construct, was issued by the Monterey Bay Unified Airx
Pollution Control District on September 30, 1988. The other major
permit, the Conditional Use Permit, waS-issggd’by the cit& of
Seledad on July 20, 1988. (Copies of permits are attached to
Exhibit 3.) '

(£) Euwel Supply: AJS has concluded negotiations with
Weyerhaeuser Corporation for a lo-yeaf'supply of woodwaste and a
site for a woodwaste processing and/cubing facility in Aberdeen,
Washington. In addition, AJTS inifiated a long-term rail
transportation agreement with Bwrlington Northern and Southern
Pacific railroad companies as an optional fuel transportation mode.
(Application, Exhibit E.) //A

(¢ ikili ' AL
Deadline: The PPA tive-ggﬁr deadline for the Soledad project is
June 27, 1990. Construction of both the Soledad facility and the
Aberdeen fuel densiziqgéion plant was to be by turnkey contract.
AJS signed a letter of intent on September 30, 1988 with
Ultrasystems Engineers and Constructors, Inc., and Energy Products
of Idaho=to-constr;@t the Soledad facility and Aberdeen fuel
densification plgﬁt. The Letter of Intent describes the primary
terms and conditions for turnkey censtruction of the facility and
binds the partiés O negotiate in good faith to 2 final contract.
This document/ﬁncluded a fixed price for the design, engineering,
and construction of the facility, including the equipment
pu:chasingo/%e::ormance and completion guarantees, liquidated.
damages, and bonus clauses. Under the Letter of Intent, the
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contractors would face severe penalties for failure to have the
facility operational by the five-year deadline.®

(h)
Desian Shagtus: Under the turnkey contract described above, the
contractors’ obligation to have the facility ¢perational by the
five~year deadline included the obligation $© obtain all necessary
equipment and to desi¢gn the facility. AJS has made down payments
to secure the price and delivery scheduXe of the project’s critical
equipment. ' | |

(1) Stakus of FPipangcing:/ AJS began seeking financing
proposals in July 1988. Six instiftutions, all experienced in
lending to the alternate energy Andustry, expressed serious
interest in the project by responding with detailed proposals. AJS
decided to proceed with Kansallis-Osake-Pankki and The Fuju Bank,
Limited. These lenders completed their due diligence review and
were, at the end of 19889/§repared to proceed with documentation
and closing of the lending arrangements. (Exhibit 4, Attachment 1,
Project Financing Letter.)

(J) Low is: AJS provided PGSE with a pro
forma cash flow statement. PG&E’s evaluation of the pro forma,
using standard fig#%cial investment tests, confirmed the economic

viability of the facility.
(k) v ’ | ] : AJS’s parent company,

Axel Johnson,/fhc., is actively involved in the alternative energy
industry. Agel Johnson, Inc. hgs two operational projects of its
own and 14 other projects which it holds jointly with another
party. |

RA obtained and reviewed the documentation submitted to
PGSE by AJS on project viability, including permitting information,

—————
/

6//ﬁee: Exhibit 3, pp. 2-3.
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letters of intent, pro forma cash flow and fuel supply analyses,
and engineering agreements. In DRA’sS view, the intorm;}}on
provided indicates a reasonable possibility that the project is
viable under the original ISC4. (TR at 59.) e//,/’/Pr

At the same time, DRA identifies somesuncertainties
related to project viability. Because the é;deen densification
plant is the only fuel source identified £8r the AJS project, DRA
notes that timely construction of that piant ic as essential to the
viability of the project as timely'cepéfruction of the biomass
project itself. For both construction projects, the letter of
intent specifies that it is not a/degally binding or enforceable
agreement. DRA also notes that the First Amendment was executed 18
nonths before the original construction deadline. In DRA‘s view,
this time allowance is ”xather narrow”, given AJS’s estimated lead-
time (16-18 months) needed or projects such as Soledad. (IR at
61-62.)

DRA also points out that the net return to owner <ash
flow contains sustaing negative returns for the S-year period
beginning in year 6 of the project. Moreover, the fixed energy
price periocd expzres in year 10, which increases the risk
surrcunding the projected positive returns from that point forward.
DRA acknowledges/xhat it is not uncommen for finmancially viable
projects to torecast some periods “in the red,” as long as the
project as a whole is viable. However, DRA considers this to be an

/
lnd;catcr ot uncertamnty regarding the economic viability of the
'project.

7 Seé Exhibit 7, p- 4. As described below, a late-filed exhibit
was subimitted with corrected cash flows; nonetheless, DRA’S general

obiggv tions concerning the direction of cash flows are still
vali

4




A.89=-03-036 ALJI/MEG/vAl

B. Renefits/Costs To Ratepavers

Sinc¢e the energy and capacity pric¢es under I504 are
higher than current projections of short-run aYPided costs,
ratepayers benefit from viable projects being deferred into the
future. According to PG&E, the First Amendment saves ratepayers an
estimated $18 to $25 million (net preseqF/Galue, in 1988 dollars).
These savings result from the price cqpcessions agreed upon by AJS,
coupled with deferral of the project/to 2 date when ISQ4 prices
will be closer to expected avoided dosts.® They also take
account of the lump sum deferral payment of $3.7 million. The
range in estimates reflect two séis of resource assumptions (PG&E’s
and DRA’s) . '

DRA points out that these savings are realized only if
one assumes that the prajecé is viable under the unamended
contract. If the project/ﬁs not viable, but ultimately built under‘
a five-year deferral, raéepayers experience net costs of $16 to $29
million. These figures reflect the estimated overpayments
associated with the amended contract, including deferral payments.

Since PG&E/has the option of reducing the deferral period
under the First Améidment, DRA also examined net benefits/costs to
ratepayers of tw?i, three~, and four=-vear deferrals. From this
analysis, DRA,cgncludes that, based on current projections of
avoided costs, fthe five-year deferral period maximizes ratepayers
benefits (if the project is viable) and minimizes ratepayer costs

(if the projg@t is nonviable). DRA therefore doubts that
' /
;

/
/

8 1In other words, net benefits accrue to ratepayers to the
extent /that overpayments under the deferral agreement are less than
the overpayments that would have been paid under the unamended
contract. Overpayments are calculated as the difference between
contﬁact prices and current projections of short-run avoided costs.

!
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inplenmenting the option to reduce the deferral wotld ever be in the
ratepayers’ best interest.’
C. The Defexral Payment

As described above, the First Amendment includes a
deferral payment of $3.7 millionm, $2.9 ;dilion of which is paid
wpfront (30 days after the Commission’es decision), with the
remainder being paid (with interest}/dien.the project begins energy
deliveries. ©PG&E and AJS testified that the deferral .payment was
negotiated to compensate AJYS for sfhe costs of deferral, including

nonrecoverable expenses for reengineering, permitting and other
development activities needed Ao ke redone. (TR at 31, 49~50.)

According to PG&E, the Ss.z/million payment was arrived at as part

of a negotiating process, ¥fter reviewing AJS’s estimates of
nonrecoverable expenses

L
In PG&E’S view{,the deferral payment is an integral part
of the negotiated package, and AJS would not have agreed to a
deferral without it. /In support of this position, AJS testified to

9 DRA alsc agsessed the net benefits to ratepayers if the
Commission denifes this application, and the “backup” one-year
nonpaid deferral (with pricing concessions) takes effect. This
backup deferral is described in the October 28, 1988 Letter of
Intent between PG&E and AJS, but is not included in the executed
First Amendment. Should this deferral take place as a result of
today’s Gecdsion, it will be reviewed for reasonableness in the
appropriate Energy Cost Adjustment Clause (ECAC) proceedings.

10 AJS/originally submitted estimates of approximately $5 million
in nonrecoverable development costs, including $2.25 millien in
bankruptey payments. AJS is required to make these payments as a
condition for assignment of the PPA. PG&E recognized only $1.4
million of these costs as lost expenses attributable to the First
Anmendment. The final negotiated figure reflects PGLE’S estimates
of nonrecoverable costs, plus the bankruptcy payments. PG&E
testified that it considered the bankruptcy expenses as a separate
category from deferral-related expenses, to be negotiated
separately. (See TR at 49-54, 106~108, 1ll1-115.)
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the various costs and risks it assumes under the First Anendment,
including nonrecoverable expenses, loss of tax benef%;s{“energy and
capacity price concessions, and the uncertainty coqgerning future
development costs. (TR at 31, 45-47, 53=54, 126=127.)

AJS also testified that, in certain :espects, the
deferral makes it easier to develop the project. (TR at 29, 55=57,
132.) BHowever, AJS asserts that these ccgpnderations-do~not offset
the costs/risks of deferral; they simply,/would have proceeded with

the project, as planned, if PG&E had 9pproached them with a nonpaid
proposal (TR at 133).

In its testimony, DRA concluded that PG&E was reasonable
in attempting to negotiate a paid deferral with ays.+* However,
DRA questions the need for an upfront payment to realize the
deferral benefits. DRA‘note* that, under a paid deferral (or
buyout), ratepayers face both the risk of project nonvzab;lzty, as
well as an abandonment raﬁk. As long as there is some uncertaxnty
regarding these risks, DRA believes that the deferral agreement

11 While DRA did not originally question the need to pay
something for th;s de:erral, DRA subsequently raised this issue
during evidentiary hearings in sponsoring Exhibits 5 and 6. These
exhiblts compdre the internal rates of return (IRRs) to AJS, on a
cash flow bagis, for the unamended and deferral agreements. They
were developed from the pro forma cash flow information supplied by
AJS in response to DRA’s data requests. Exhibits 5 and 6 indicate
that AJS would realize substantial cash flow benefits from the
.deferral./ However, during the hearing process it became apparent
that (a)/the assumptions used in the cash flow projections were
inconsistent with each other and included significant errors
related/to tax considerations and (b) the IRR could not be used as
a compArison measure of profitability because there were negative
cash flows. (See TR at 43, 94-95, 102~-103, 108~-1l1l.) Accordingly,
PG&E /was directed to submmt late=filed Exh;bit 9 with corrected
casb/ Llow comparisons, using NPV analysis. This exhibit, which was
reviewed and approved by DRA and AJS, indicates that projected cash

rlzwsrare lower. on a net present value basls under the First
dment deferral. , :
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should be structured to eliminate as much ratepayer risk as
possible. .

DRA argues that PGLE sharcholders should s%gre this risk.
In DRA’s view, giving PG&E an economic stake in thecorrectness of
its own assessment of the viability of the projgpc will help ®o
ensure that PG&E has fully applied its substigxial investigative
resources to its review. DRA therefore recommends that PGSE be
allowed to book in-ECAC only 75% of the 5243 million upfront
payments, with the remaining 25% to be recovered with the $735,000
payment when the project comes on line.

V. Discussion

As we emphasized in,D.88-10-038, paid deferrals put the
ratepayers at the greatest :ng of any type of contract
modification. The ratepayéés are not only put at risk that the
agreement breathes lize‘;nto‘a moribund project, but also that they
are paying for something they would otherwise have received for
tree.*? Accordingly;/%he viability test for paid deferrals is a
stringent one. ,/

We have carefully reviewed the record on the issue of
viability, and concur with PG&E and DRA that the project has passed
the threshold test outlined in our Guidelines. As described in
Section IV above, as of October 28, 1988, when PG&E and AJS signed
the deferral letter of intent, Soledad was well on track under all
aspects of project development: The project was in full compliance
with the QFMP milesteones, and AJS had already obtained all
necessary.permits. On August 3, 1988, AJS signed a 10-year

centract/with a major lumber company for the supply of woodwaste
’:(/

r'/

4

4
12 / See D.88-10-033, pp. 33, 36.
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fuel in 2 region with large stores of waste fuel available. on”’
September 30, 1988, 21 months prior to the five—year’deadl%péf'AJS
signed a letter of intent with construction contractors‘9utlining
terms with strong incentives for timely completion of the project.
‘Major eguipment had been ordered, and deposits had been placed on
that equipment. Pro forma cash flow projections irfdicate that the
project was financeable under the original contract. lLenders had
completed their review of the project and weres/ready to proceed
with documentation and closing of the lendind arrangements.

Based on the impressive documeng ion of viability
presented in this case, we are satisfied/that PG&E was reasonable
in approaching AJS to negotiate a paid deferral for the Soledad
project. We agree with PG&E that, irn/all likelihcod, the project
could have come on-line under the Enamended 1504 contract.

This finding of reasonapleness does not, however,
automatically extend to the spegific terms of the negotiated
deferral. The reasonablenesi/of those terms depends upon several
factors, including (1) the range of net ratepaver benefits/risks
associated with the deferral, (2) the relative likelihood of
ratepayers experiencing these benefits/costs, (3) the extent to
which deferral bene:itﬁ/zguld be achieved without a deferral
payment, and (4) the level and timing of the deferral payment. As
discussed below, thz/zzsue of ratepayer risk must be factored inte
each of these considerations.

We start/with the deferral payment. Clearly, ratepayers
would ke better /o{tf if they didn’t have to pay $3,v67'5-, 000 for the
deferral. Is this payment necessary? We address this question by
examining the xelative benefits and costs/risks to AJS in agreeing
to a five-year deferral of Soledad.

Id’terms of benefits, AJS acknowledges that keeping'the
project in/the company’s portfolio for future development would
enable top management to allocate more time to a recently acquired
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Synergics company. (TR at 29, 55-57.) In addition, AJS may avoid
some bonus payments that it would have had to pay to the/ébntractor
to meet the 1990 deadline.13 (TR at 132.) The defeqrﬁ& also
benefits AJS to the extent that there is any residual uncertainty
concerning project viability.

However, as summarized in Figure 1, e costs and risks
to AJS are substantial: Estimates of nonrecoverable development
costs, including equipment deposits, perm%’ fees, testing, and
reengineering, range from $1.6 (PG&E) to/52.9 million (AJS). The
pricing concessions agreed to in the First Amendment represent
payment reductions of $1.4 to $2.9 mifiion (in NPV, 1989 dollars).
The deferral also delays the revenegé that AJS would use to offset
upfrent bankruptey disbursements, srequired as a condition for
assumption of the PPA from the 9zevious developer. In addition,
AJS assumes all risks that ecoponmic or regulatory factors might
change to reduce project progiéability. And finally, in deferring
Soledad, AJS will lose certain tax benefits, as reflected in a
somewhat lower cash flow aﬁ& return to owner. (See lLate-filed
Exhibit 9.) u//

On bhalance, the record in this proceeding indicates that
the costs and risks tg/ﬁJs-in deferring the project for five years
far outweigh the potential benefits. We note that the issue of
viability extends td(this conclusion as well. If there were major
uncertainties concerning project viability, the benefits of
deferral €0 AJS could far outweigh the costs/risk. Given our

13 The rixst Amendment also provides AJS with some flexibility to
relocate the plant within the same industrial park. In our view,
this “benefit” directly offsets the risk to AJS that the parcel of
land in the industrial park (for which AJS has been paying purchase
options) yill not be available in five years. In effect,
these two elements of the benefit/cost comparison cancel each other
out. (7ee Figure l.) .

/
!
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assessment of viability, and the above comparison of be%; 1ts/costs
to AJS, we conclude that a deferral payment is indeed pécessary o
gain the ratepayer benefits associated with the Firsy Amendment
deferral.

We now examine the relative benefits ayd costs to
ratepayers of the negotiated package, including the deferral
payment terms. Guideline IIX, paragraph 7, 3 ates that “on~line
date deferrals...may be considered only i:/;he ratepayers’
interests will be served demonstrably bet¥er by such deferral.”
There 1s no controversy ovexr the relevané'range of potential
ratepayer benefits under this paid defééral. PG&E and DRA agree
that ratepayers would realize an es;?mated 18 to $25 million (in
NPV), assuming that the project is yviable.

As DRA points out, thero/ks always some risk to
ratepayers that the project is n§& viable. While we concur with
PG&E that the deferral is most 'ikely to benefit ratepayers (i.e.,
because it is most likely that the project was viable to begin
with), DRA has identified some legitimate uncertainties regarding
project viability. As a reéult, ratepayers are exposed to some
risk of nonviability and/ﬁ&e associated costs.

Ideally, we would assign specific probabilities %o each
of the potential outcomes of this agreement, and then derive a
weighted average of préjected ratepayer net benefits. Were the
issue of viability a/élose call, we would probakly need to
carefully consider the likelihood of each event. However, as
discussed above, we consider the mest likely outcomes to be those
associated with a/biable project. While viability'may not be 100%
certain, in our/judgment it is certainly close. We therefore
conclude that the proposed paid deferral complies with Guideline
Ixz, paragrap%/7. Ratepayers will be served demonstrably better by

such deferral, even when the risks of nonviability are taken into
account. :

|
P
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PG&E and AJS would argue that these :indingi/are
sufficient for approving the reascnableness of the Eirst Amendment
terms, including the upfront payment of $2.9 milljion. However, we
agree with DRA that the deferral agreement should be structured to
eliminate as much ratepayer risk as possible,/ In addition to the
risk of nonviability, a paid deferral imposes the added risk of
paying to defer a project (even a viable/one) that the developer
has already decided to abandon.** fhe/cost to ratepayers of this
risk is the upfront payment of sz,9qdfooo. Moreover, in making
this nonrefundable, upfront payment, ratepayers assume a portion of
development risk that is properly allocated to the developer.

DRA proposes o minimize these risks by putting PGSE’s
shareholders at risk for a poé&ion of the upfront payment. We
disagree with that approacb(' PG&E’s ratepayers, and not the
shareholders, benefit fro /reductions in contract overpayments.
Moreover, ultimate completion of the project is not a measure of
PG&E’s aggressiveness/f; assessing project viability under the
unamended contract. /Since the allecation of benefits and costs in
this deferral agreement are solely between ratepayers and the
developer, any proposal to reduce ratepayer risk should affect
only these two parties.

Acco;dingly, we approve the First Amendment subject to
the conditiog/that, should the project net be built for any reason,
AJS will refund the $2.9 million upfront payment in full to
ratepayers./ This condition will satisfy our concerns. that AJS

14 [During the hearings, there was some confusion over the meaning
of this term. It does not refer to the ultimate abandonment of 2
project, due to future events. Rather, it refers to the downside
risk that a developer, for a variety of reasons, may have already
de¢cided not to pursue the project, even if it could have been built
under the original terms of the contract. (See TR at 96.)

»-
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fully intends to pursue the project. Moreover, it appropriatel
places project development risk onto the developer, and not the
ratepayer. As we stated in the Guidelines and other ordersf/ﬁe
continue to believe strongly that the risk of project devéiopment
should be borne by the QF developer.ls In all other respects, the
First Amendment terms would remain unchanged. p'r///

Thus, our order today is to deny the appdication, but we
will hold the proceeding open, pending receipt of a status report
from PG&E. The status report is due no later €£an 15 days from the
effective date of this oxder. The report will indicate acceptance
or rejection of the condition set forth above. In the case of
acceptance, the report shall attach revé;ed First Amendment
language implementing these terms. If Ahe revisions fully comply
with the change described above, we yould,make a prospective
finding that payments by PG&E purs%;nt to the First Amendment are
reasonable and fully recoverable from ratepayers to the same extent
as payments pursuant to standard/offer power purchase
agreements;ls' Pursuant to D.88~10-032 (Conclusion of Law 36), we
would confirm that the :acil%;?’s.current Milestone No. 12 deadline
under the QFMP is extended to June 27, 199%6.

Findi . !
1. AJS is the curr?nt developer of a 16 MW woodwaste
facility located in Soledad, California.

2. SOledad's_PPA/rerlects-the terms and conditions of
I1s04.

15 See, for example, D.88-09-038, p. 4 and D.88-10-032, p. 17.

16 However, we will reserve the right to examine for
reasonableness’ in the appropriate ECAC proceeding any decision by

PG&E to shorten the deferral period under ‘the First Amendment, or
to invoke thg’backuprone year nonpaid deferral.

/
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3. Under the terms of the PPA, Soledad is required to be

operational by June 27, 1990. -
4. Under the terms of the PPA, ATS would be paid fixed

energy paynents based on 100% of forecasted prices over the fixed
price period (10 years). Capacity payments would be fixed and
levelized at $196/kW=year over the 30-year contract.

5. On October 28, 1988, PGSE and AJS signed a JYetter
agreement outlining deferral terms for the Soledad project.

6. On December 29, 1988, PG&E and AJS executed the final
deferral agreement, embodied in a First Amendment to the Soledad
Power Purchase Agreement.

7. Under the First Amendment, AJS would: (a) defer the
project on~line date for five years, except if a shorter deferral
period were requested by PGEE; (b) reduée ISO4 energy payments to
90% of fixed, forecasted prices, with’ 10% based on published
prices; (cj reduce IS04 capacity Q}éﬁents to $186/kw~year for the
first 10 years of the contract; (d) receive $2,940,000 upfront and
$735,000 (plus interest) when Eﬁé project begins energy deliveries:
and (e) have the option of submitting a new prodf of site control,
provided the project remai:;/%ithin the Soledad Industrial Park.

8. On March 23, 198Y, PG&E filed A.89-03-036 requesting ex
parte approval of the Fi::;s';: Amendment.

9. On June 7, 19§9, DRA filed a limited protest.

0. A day of hee;ing was held on July 24, 1989 before
Comnmissioner Eckert and ALJ Weissman.

11. The COmmiséion’s guidelines on contract administration
(Guidelines), adog#gd in D.88-10-032, require examination of a QF’s
viability under the unamended contract as a preregquisite to
modifications.

12. The Guidelines further state that, in general, deferrals
and buyouts\sﬁguld be considered only with QFs who have obtained

"y . ; .
all of the ggrmlts and certification necessary to go forward with
their projects. '
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13. The Guidelines state that on-line date deferrals may be
considered only if the ratepayers’ interests will be served
denmonstrably better by such deferral.

14. In D.88-10-032, we reiterated our intention in the QF
program to insulate ratepayers from development risk.

15. On August 3, 1988, AJS signed a l0~year cog;ract with a
major lumber company for the supply of woodwaste fuel in a region
with large stores of waste fuel available.

16. On September 30, 1988, 21 months priox’ o the five-year
deadline, AJS signed a letter of intent with construction
contractors outlining terms with strong incentives for timely
completion of the project.

17. As of October 28, 1988, whenypG&E and AJS signed the
deferral letter of intent, AJS had already (a) obtained all
necessary permits to go forward with’ the Soledad project:

(b) ordered and placed deposit5~gp/ﬁajor equipnent, and
(c) solicited and received serious finmancing proposals from six
major bhanks.

18. By the end of 198%, project lenders had completed their
due diligence review of Soledad and were prepared to proceed with
documentation and closiga/éf the lending arrangements.

o

19. Pro forma cash low projections indicate that the project
was financeable under the original contract.

20. Soledad is dn full conmpliance with the QFMP milestones.

2l. AJS’s parent company, Axel Johnson, Inc. is actively
involved in the altermative energy industry. .

22. DRA obtained and reviewed the documentation submitted to
PG&E by AJS on project viability.

23. DRA concludes that Soledad meets the Commission’s
threshold test/of viability, because there is a reasonable
possibility ?éat the project is viable under the original IS04.

24. AJS’s estimated leadtime for projects such as Soledad is
16~18 months. ‘
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25. Under the unamended contract, the net return to owner
cash flow contains sustained negative returns for the five=-year //ff
period beginning in year six of the project. ~

26. If the project is viable under the unamended coq;ract,
and ultimately built, the First Amendment saves ratepayers an
estimated $18 to $25 million (NPV in 1988 dollars) in coverpayments.

27. If the project is not viable, and ultimagg y built, the
net costs to ratepayers under the First Amendment/is estimated at
$16 to $29 million. /////

28. Based on current projections of avoaded costs, the five~
vear deferral period maximizes ratepayer bene:;ts if the project is
viable, and minimizes ratepayer couts-lgfmhe project is neonviable.

29. Ratepayers would be better off under all possible
scenarios if they did not need to pay/the developer for this
deferral.

30. Ratepayers should pay egr a deferral only if the
costs/risks to the developer appear to substantially outweigh the
benefits of deferral. t//?e

31. XKXeeping the project/ in the company’s portfolio for future
development would enable AJS management to devote more time to a
recently acquired Synergicé Company.

32. The deferral mxy enable AJS to avoid some bonus payments
to the construction conkractor.

33. Estimates off nonrecoverable development costs, including
equipnent deposits, permit fees, testing, and reengineering range
from $1.6 (PGLE) t0,92.9 million (AJS).

34. The pricing concessions agreed to in the First Amendment
represent payment/reductions of $1.4 to $2.9 million (in NPV, 1989
dellars). '

35. The deferral delays the revenues that AJS would use to
offset upfront/iankruptcy disbursements, requzred as a condition

for assumpt;qn of the Purchase Power Agreement from the previous

developer. |
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36. Under the First Amendment, AJS assumes all risks that
economic or regulatory factors might change to reduce project
profitability.

37. In deferring Soledad, AJS will lose certain tax beneLits,
as reflected in a somewhat lower cash flow and return to owmer.

38. There is always some risk to ratepayers that /broject
is not viable.

39. In addition to the risk of nonviability, aspaid deferral
with upfront payments imposes the added risk of paying to defer a
viable projeet that the developer has already dec;ded to abandon.

40. Upfrent, nonrefundable payments ple;e the ratepayer in
the position of assuming QF development risks.

41. DRA’s proposal for risk sharing /would put PG&E
shareholders at risk for a portion of the upfront payment.

42. PG&E’s ratepayers, and noet sﬁgreholders, bencfit from
reductions in the overpayments assoczated with standard offers

43. Completion of Soledad ln/fzve years is not a measure of

PG&E’s aggressiveness in assess;ng project viability under the
unamended contract. ,r :

44. The allocation of benef;ts and costs/risks associated
with the First Amendment is between ratepayers and the developer.
conclusions of Law /'

1. PG&E has met the’ threshold test of project viability,
consistent with our adogﬁed guidelines in D.88-10-032, in
negotiating a paid defefral with Soledad.

2. A deferral payment is necessary €0 gain the ratepayer
benefits associated with the First Amendment deferral.

3. Under the/&ost likely scenarios, ratepayers will derive
substantial monete;y benefits under the terms of the First
Amendment, assuming a five~-year deferral pericd.

4. The reasonableness of PG&E to exercise its option under
the Fixrst Amendment for a shorter deferral should be reviewed in
the appropr;a%e ECAC proceed;ng.
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5. Considering the various uncertainties, the proposed
upfront payment is unreasonable because it does not adequately
mitigate the downside risks to ratepayers, and exposes ratepayers
£0 an unacceptable amount of development risk.

6. In order to mitigate these risks, the upfront paynment
should be nade refundable by the developer if the proﬂg;i is not
built. ,

7. This order should ke made effective immediately in order
£o give PG&E and AJS timely information regardiﬁg the status of the
proposed First Amendment.

QRDER

IT IS ORDERED that:
1. The application of Pacific/Gas and Electric Company
(PG&E) is denied.
2. The proceeding shall be held open pending receipt of a
status report from PG&E. The report shall be filed and sexved in
this proceeding no later than/is days from the effective date of

this order, and shall.indigate whether PG&E and Axel Johnson
Soledad, Inc. accept or reject the revised terms described in
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Section V of the opinien. In the case of acceptance, the repo

shall attach revised First Amendment language implementing these
terms.

This oxder is effective today.

Dated , at San Franciscos California.’
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Pigure 1

Comparison of Costs and Benefits of Soledad

1

Renefits to Developexr
Adds flexibility to relocate
plant within same

industrial park.
(TR at 45)

Soledad kept in portfolio

as future project while
diverting limited management
resources to Synergies project.
(TR at 55)

Developer may avoid bonus
payments to c¢ontractor for
construction (and any
uncertainty in meeting S-year
deadline). ‘
(TR at 132)

Costs/Risks %o Develover

Costs estimated aﬁfgl.6 to
$2.9 million (intluding
nonrecoverable” deposits and
tests) for reengineering
(e.g. stean turbine),
permittiry, and other
development activities needed
to be/redone.

(TR At 31, 49, 53=54)

Paynent reductions of $1.4 %o
2.9 million (in NPV, 1989

dollars) due to pricing

concessions during first 10

years. -

(Exhibit 8)

Risk that economic or
regulatory factors might
change to reduce
profitability (e.g.,
construction ¢osts, renewal
of air quality permit, and
associated requirements).
(TR at 47, 53)

. Risk-tbat the parcel of land

in the industrial park (for
which AJS has purchase
options) is not available in
S years.

(TR at 46-47)

Delay in revenues to cover
upfront bankruptcy payment.
(TR at 113=114)

Lost tax benefits as
reflected in lower NPV of
cash flow and return to owner
(even with deferral payment).
(Exhibit 9)

Change in public relations
in Soledad area.
(TR at 47)




te b . -

A.89-03-036

é

S VI T T R I T SR < R R
g 3: Ef o N B O VW ® 3 O U W O

W O 3t B W N M

ATTACHMENT 1

FIRST AMENDMENT
IO THE
POWER PURCHASE AGREEMENT
FOR
LONG-TERM: ENERGY AND CAPACITY
BETWEEN

AXEL JOENSON SOLEDAD, INC.
: AND ,
PACIFIC GAS AND ELECTRIC COMP

This First Amendment is by and between Pacific Cas
and Electric Company ("PG&E"), a California corporation, and
Axel Johnson Soledad, Ine. (MSeller™), a Delaware
Corporation. PGS&E and Seller are sometimes referred to
herein collectively as the "parties" and individually as
“party." ‘

RECITALS

A. Oeberst & Associates on April 11, 1985, and
PGSE on June 27,/&285, executed an Interim Standard Offer
No. 4 Long—Term/%nergy‘and Capacity Power Purchase Agreement
(the "Agreement") for a p:oposea 16,000 kW biomass facility
to be locatégvat Soledad Industrial Paxk, Monterey County,
California’ (the "Facility"). The Agreement was thereafter
assigned/ by Oeberst & Associates to. Seller and acknowledged
by the/ consent to assignment executed by PGS&E on July 5,
1988;/ and ' , |

B. Seller has provided documentation and other
in ormatiog requested by PGS&E regarding the project status
and the likelihood that Seller would build the Facility and
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begin energy deliveries within the Agreement’'s Article 12
five-year deadline. In particular, at PG&E's request,
Seller has submitted information showing, among other
things, that Seller has obtained all of the permits and
certification necessary to go'forwa:d- with comstruction and
operation of the Facility and that ‘fuel and/construction
firancing are available. Sellex has proven site control,
has provided a Project Description and Interconnection Study
Regquest, has paid for a detailed intercomnection study, and
is in compliance with the Qualifying I-‘é.cility Milestone
Procedure. Seller has provided PG&E with a letter from
Seller's turn-key engineering and construction contractor
assuring that Sellex would/be able to complete the Facility
and begin energy deliverfes within the Agreement's Article
12 five-year deadline; And

¢. Seller/ has represented that the information
and documentation it has submitted to PG&E to demonstrate
the Facility's wviability are true, correct, accurate and
complete. ©PG&E/ has relied substantially upon these
representationy in determining that the Facility ‘is viable
and that Seller could comstruct the Facility described in
this Agreement and begin energy delivcri:s within the
Agrcement's Article 12 five-year deadline; and

/D. Based upon the information and documentation
submtted/{y Seller, PG&E has determined that the Facility:
is v:.able and that Seller could comstruct the M and
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begin energy deliveries within the Article 12 five-year
deadline; and
~ E. A key factor in PG&E's assessment of project

viability is the identity of Seller; and

F. Despite Seller's confidence that Seller could
construct the Facility and start energy deliveries within
the Agreement's Article 12 five-year deadlime, Seller wishes
to defer construction of the Facility decause, among other
benefits, Seller could thereby avo¥d paying a substantial
bonus %o its turn-Key engineering and construction
contractor, and could make more efficient use of its
economic and physical resources; and

G. PG&E wishes to defer the start of energy
deliveries from the chilitz in order to avoid in the
interim paying for’ the Facility's energy at prices highex
than the forecasted alternative replacement energy ¢ost, and
to defer the soperation of the Facility until a time when
there is a greater likelihood that PGS&E will need the
Facility's capacity. The deferral of the project is
expecte&!to result in substantial ratepayer savings; and
1// H. ©PGSE and Seller have agreéd that energy
delié;ries will not begin earlier than March 1, 1995, and
th££ the Agreement’'s fixed prices will not be paid for any
?éli&eries from the Faciliqz which occur prior to June 27,
&995. 1f deliveries begin on ox after March 1, 1995 and

' before Jupe 27, 1995, Seller will receive nonfirm, economy

-3~
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energy prices (which may be less than Standard Offer No. )
published energy prices), but no capacity prices priox to’//////
June 27, 1995; and

1. © PG&E and Seller have agreed that under
Article 12, initial energy deliveries from Facility will
occur no later than June 27, 1996; and that this represents
a contractual obligation by Seller fox the Facility which
Seller may not breach in order to. samong other things, take
advantage of higher prices which may be available in the
future;land

J. PG&E and Sekf;r have agreed that during the

fixed price perioed which/shall not ‘begin prior to June 27,

1995, ninety (90) peré;nt of Seller's deliveries shall
receive fixed priéﬁs from Table B-1 of the Agreement, and
ten (10) percent shall receive prices based upon PG&E's full

short~term Qperatihg-costs. The forecasted weighted annual

/ :
average energy price in Table B-1 shall be 13.14¢/kWh from

1997 througp/the end of the fixed price period; and
/K' PGSE and Seller have agreed that the firm
capacitg/price in the firm capacity price schedule shall be

/ .
fixed /at the price applicable for a fizm capacity

/ .
availability date of 1990, less $10/kw, for the f;gst 120
months following the Facility's actual firm capacity

/

ava&labiligx date. Thereafter Seller shall receive the full
]

price applicable for a firm capacity availability date of
\

1990 for a 30-year term of agreement, this results in a firm
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capacity price of $186/kw-yr for the first 120 months, and
$196/kw-year thereafter; and

L. PG&E and Seller have agreed that for

as-delivered capacity delivered in excess of firm capacity,

the Seller will be paid under As-delivered Capacity'Paymen;,
Opticn 2, as now specified in the Agreeﬁent, except that’gge
foracast shortage cost in Table D-2 will be fixed at
$188/kW-yr from 1997, through the end of the term of
agreement; and

M. PGSE and Seller have agréeed that PGSE will
make a deferral payment of $3,675,000, which represents a
portion of the reasonable costs JIncurred by Seller directly
on development of the Facility as of October 24, 1988 for
items that (a) will be lost or no longer used as a direct
result of the deferrai}/ﬁncluding Investment Tax Credits,
and (b) are not resalable ("Deferral Payment"). Eighty
percent of the toﬁﬁi/ﬁeferral Payment (5$2,940,000) will be
paid within thirty (30) days after a decision by the CPUC
approving this /amended Agreement and unconditionally
authorizing concurrent recéve:y in rates ¢f all payments
made under té; amended Agreement, as provided in Reciﬁal o,
becomes fimal, unconditional and unappealable (including
exhaustion of all administrative ox judicial appeals or
remedies, and time periods thereof). The remaining 20
perceﬁé ($735,000), with interest at: the three-month

cOmmgrcial Paper rate for the previous month published in

-s-
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the Federal Reserve Statistical Release, G.13, will be paid
when energy deliveries begin from the Facility defined in )
the Agreement. The interest shall begin to accrue on :V |
date that the CPUC's decision approving the amende
Agreement, as provided in Recital Q, becomes f£finmal,
unconditional and unappealable; and

N. PG&E and Seller have agreed that PGSE will
accept new proof of site control for the/Facility_' on the
condition that first, the new proof of site control is for a
site entirely within the current boundaries of the “"Soledad
Industrial Park, Monterey COunt/ California," which is the
site specified in Article 3(b) of the unamended Agreement;
and second, that Seller provide the new proof of site
control to PGSE within/eighteen (18) months prxior to the
date of initial enexrgy deliveries from the Facility: and

0. P and Seller have agreed to condition this
amendment to the Agreement upon (1) the issuance by
January 1, 1989 of a final, unconditional and unappealable
decision dismissing the lawsuit by Arthur J. Mitteldorf
against the City of Soledad, Industrial Power Technology,
and Axel /gfohnson Energy Development Company, Inc., Superiox
Court of Monterey County, No. 87493, with prejudice, and
(2) a /f:mal, uncond:.tlonal and unappealable decision by 'c.b.e
CPUC./ approving the reasonableness of the deferral agreement

and[unconait:i.onally authorizing recovery in PGSE's rates of
4 ' ‘
/7
LN
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all payments made under this amended Agreement at the time
the payments are made; and

P. PGS&E and Seller have agreed that should
determine that it needs the Facility's energy or cd§;:§z:?
prioxr to June 27, 1995, PG&E may regquire that the Facility
become operational prior to June 27, 1995, provided PGSE:
gives Seller written notice two years prior to the required .
operation date; and

THEREFORE, for the mutual promises and obligations
stated herein, Seller and P hereby agree to amend the

Agreement (the "First Amendment") as follows:

1. Definition

1.1 2ll undefiincd terms shall have the neaning
stated in Section A-Y DEFINITIONS, Appendix A, pages A-2 to
A-7 of the Agreemeﬂé, except as expressly amended by this
First Amendment.

1.2 /Amend the definition of '"fixed price period"
in Appendi:/h, page A-4, lines'4 to 12, to read in its

entirety ag follows:

Fixed price period == The period during
which forecasted and levelized energy
prices, and/or forecasted as-delivered
capacity prices, are in effect; defined
as the ten-year period beginning on the
later of either the date of initial en=-
ergy deliveries or June 27, 1995, except
as otherwise provided in Article 13.

1
:

; 1.3 Amend the definition of "firm capacity

aGailabilitQ date" in Appendix A, page A-3, line 21, by

-
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adding the following new sentence at the end of the
definition:

In no event shall the firm capacity

availability date occur prior to

June 27, 1995, except as. otherwise pro-

vided in Article 13.

1.4 Amend the definition of "firm capacity price
in Appendix A, page A-3, line 26 by deleting/ the period
(".") and by adding the following phrase:

VR S Y S T S U P N

, less $10/Xw for the f£irst/120 months
following the Facility's firm capacity
availability date.

-
O

-
+

1.5 Add a new definition of "non-firm, economy

r
N

energy purchases" in Appendix A, page A-7, line 10 as

-
w

follows:

.-l
NS

Nonfirm, economy energy purchases —- The
Tesser of (1) the price paid for energy,
on an as=-available basis, from <third
party suppliers, and (2) the cost of
incremental energy from PGSE's own gen-
eration /resources. PGS&E shall notify
Sellex An advance of the nonfirm, econo-
my energy price. The price 1dentitied
in the notice shall remain in effect
until PG&E issues a new notice specify-
ing’ a mew nonfirm, economy enerqy price.

SR I
< o Wn

(=
o]

[=]
(Yo

N
o

2( New Proof Of Site Control

N
(=

/Amend Article 3 PURCHASE OF POWER, page 5, line

[V
[ ]

12, by /adding the following new sentence to the end of

[ ]
W

A.rtic}e 3(d):

!

N
b

PCS&E shall accept new proof of site
control for a site entirely within the
boundaries of the Soledad Industrial
Park which exist as of the effective
date of the rirst Amendment, provided

NN
o\

-8=
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that Seller shall submit such new proof
of site contrel within eighteen (18)
months prior to the date of initial
energy deliveries from the Facility.

3. Enerqgy Price

3.1 Delete in its entirety the three paragraphs
following the heading "Enexrgy Payment Option lff’Forecasted
Energy Prices," Article 4 ENERGY PRICE, page 7, line 8

through page 8, line 10, and’substitujjfthe following:

W O N B b W N H

() Seller shall not sbegin energy
- deliveries prior to March 1, 1995, and
PGSE shall nave no obligation to accept
or pay for energy deliveries prior to
March 1, 1995. If Seller begins energy
deliveries on or after March 1, 1995 but
prior to June 27,/1995, Seller shall be
paid at prices etual to those PGSE pays
for nonfirm, economy energy purchases.

o L
w N O

‘..l
M’

(ii) During/,the fixed price period,
Seller shall be paid for energy deliv-
ered at prices equal to 90 perxcent of
the prices set forth in Table B-1l, Ap-
pendix ®, plus 10 pexcent of PG&E's full
short-run avoided operating costs.

e
o wn

[
~3

(iii}/ For the remaining years of the
term of agreement following the expira-
tion of the fixed price period, Seller
shall be paid for energy delivered at
prices equal to PG&E's full short-run
avoided operating costs.

[w
o

N B
o w0

3N
[

3.2 Delete Table B-l, Forecasted Energy Price

»N
]

Schedule, at Appendix B, page B-2, and substitute "Amended

[V
w

Table B-1, Forecasted Energy Price Schedule," which is

[
[ T

attéched as Attachment 1 to this First Amendment and incox-

N
wn

poréted herein by this reference.
/7

]
[o4]
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4. Firm Capacity Price

Delete Table E-2, Firm Capacity Price Schedule, at
Appendix E, pag;e E-10, and substitute "Amended Table E~2,
Firm Capacity Price Schgdule,,"‘ which is attached as o o
Attachment 2 to this First Amendmeat and incorporatei«h';rcin
by this reference.

5. As=Delivered Capacity Price

5.1 Amend Appendix D, AS-DELIVERED CAPACITY, by
deleting page D-1, line 23, through pade D-2, line 15, and
by substituting the following:

For the remaining years’ of the term of
agreement, PGSE shall pay Seller for
as-delivered capacity at the as-deliv-
ered capacity prices that were paid Sel-
Texr In the last fyear of fixed price
peried.

5.2 Delete Table D=2, Forecasted sShortage Cost
Schedule, at Appendix/I;, page D-5,. and substitute "Amended
Table D=2, Forecas{:d Shortage Cost Schedule, which is
attached as Attaéhment 3 to this First Amendment and
incorporated herein by this reference.
/17
/Y
a




A.89-03-036

‘

ATTACHMENT 1

6. Construction Start Date

Amend the f£irst sentences of Section (f) of .-
Article 3, PURCHASE OF POWER, at page 6, lines 7 to X6, and
footnote 1 at line 24, to read:

I1f Seller does not begin conigégsxzon of
its Facility by (Date) 1/, P may re-
allocate the existing capacity’on PG&E's
transmission and/or distribation system
which would have Dbeen used to accommo-
date Seller's power deliveries to other
uses.

W o N o R WM

1/ seller shall provide this date in
the project development schedule to
be submitted/ no later than thirty
(30) days after signing the Special

Facilities/Agreement for the Facil-

ity.

T S I SR
w NV o

7. Deferral Of Start Of Operations
Amend-i;ékion () of Article 3, PURCHASE OF POWER,

B
v oo

page 5, lines 14 to 17, in its entirety to read as £ollows:

| . ]
o

/

Except as otherwise provided in Article
13, PG&E shall have no obligation to
accept or pay for deliveries of capacity
from the Facility prior to June 27,
S1995, and‘PG&E-sﬁgil have no obligation
/ %0 accept or pay for deliveries of
/ energy from the Facility prior <to

March 1, 1995.

NN B R
# o v ©® <

8. Article 12 Five=Year Deadline

N
[ V]

Amend Article 12, TERM OF AGREEMENT, at

N
[ ]

lines 6 to 10, in its entirety to read:

(¥]
'Y

This Agreement shall be binding upon
execution and remain in effect thereaf-
‘ter for 30 years from the firm capacit
availability date; provided, however,
that it shall terminate if energy deliv-

N
"

N4
(e}

=11~
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eries from the Facility do not start b
June 27, 1996. ¥

9. PG&E's Option To Regquire Facility's
Operation Prior To June 27, 1995.

Add +the following new Article 13, AOPTION T0
REQUIRE OPERATION PRIOR TO JUNE 27, 1995, at page 14, line
1l:

ARTICLE 13 OPTION TO REQUIRE CPERATION
PRIOR TO JUNE 27, 1995/

Should PG&E in its sole discretion de-~
termine that it needs the Facility's
energy ©x capacity prior to June 27,
1995 for any reason whatsoever, PGS&E may
at its optien require that the Facility |
begin deliveries of energy and capacity.
prior to June’ 27, 1995, on the condition
that PGSE give Seller written notice two
vears prioxr to <the required operation
date. If PG&E exercises this option,
the required operation date specified in
PGSE'S fritten notice to Seller shall be
substituted for "June 27, 1995" through-
out this First Amendment. The terms and
coqd’itions of this First Amendment shall
otherwise be unchanged.

/10 . Deferral Payment

/ PGSE shall pay Sellexr $3,675,000 (the "Deferral
Payment"). Eighty perxcent of the Deferral Payment
(562,940,000) shall be paid-within thirty days after the date
that the CPUC decision approving this First Amendment, as
required in Paragraph 12 below, becomes final, unconditional

d unappealable (including exhaustion of 'gll judicial or
administrative appeals or remedies, and time periods

thereof) ("Approval Date"). The remaining twenty percent of .
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the Deferral Payment ($735,000), together with interest
accruing monthly at the three-month Commercial Paper rate’//
for the previous month as published in the Federal Reserve
Statistical Release, Gl3, from the Approval Date,/ shall be
paid within <thirty days after the' date that energy
deliveries begin from the Facility in accordance with the
Agreement as amended by this First endment. Should
publication of the three-month Commercial Paper rate be
discontinued, inte;est shall accrxue at the interest rate of
commercial paper which most Llosely approximates the
discontinued three-month Commercial Papexr rate and which is
published in the Federal ,Reserve Statistical Release, Gl3,
or its successor publication. '

11. Accuracy Of Information And Documentation

£ . L
Seller presents that the information and

documentation wh;ch it submitted to PG&E to demonstrate the

e
Facility's viability are true, correct, accurate and

complete.

lsz Conditions And Requlatory Review

;2.1 This First Amendment is conditioned upon and
shall no?fbe effective until (a) the CPUC issues a decision
that igf terms satisfactory to PG&E approves 1the
reasonggleness of the First 2Amendment and the Agreement as
S0 amggdcd, and unconditionally authorizes full recovery in
PG&Eés rates of all payments made under the First Amendment

and Agreement as so amended (including but not limited %o

=13=
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the Deferral Payment) at the time the payments are made; and .

(b) such CPUC decision becomes fimal, unconditional an

unappealable (imcluding exbaustion of all administijgi e and

judicial appeals ox remedies.and,time periods +thereof).
PGSE shall inform Seller of the date when this/condition has
been satisfied. '

12.2 This First Amendment %j/xlso conditioned upon
and shall not become effective unless (a) by Januvary 1,
1989, a decision is issued dismissing the lawsuit Dy
Arthur J. Mitteldorf against the City of Soledad, Industrial
Power Technology, Axel Johmson Energy Development Company,
Inc., Superior Court of onterey County, No. 87493, with
prejudice, and (b)' ch decision Dbecomes final,
unconditional and uxappealable within 180 days thereafter.

12.3 PGSE and Seller shall use their best efforts

‘to support the xeasonableness of the First Amendment, and
the Agreement /as amended, before any government authority of
competent jurisdiction in a proceeding involving a review of
the First /Amendment or the Agreement for purposes of
allowance or disallowance in rates charged by PGS&E. Each
party sgall bear its own costs and expenses‘aSSOCiated with
' seekﬁng such approval. Sellexr shall cooperate with PGSE To
provﬁde to the CPUC all information necessary to demonstrate
the viability of the Facility. |
/L//
/77
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13. Effect On Agreement

Except as expressly modified by <this First

Amendment, <the provisions of the Agreement shall remain
unchanged.

14. Entire Agreement

The First Amendment constitutes ,the entire
agreement of the parties with respect to the subject-matter
thereof and supersedes any and all prior negotiations,
correspondence, understandings and Agreements between the

parties respecting the subject-matter of this First
Amendment.

15. Modification

This First Me7dment may be further amended or
modified only by a written instrument signed by the parties

hereto.

16. Captions

Captio /a::e included herein for ease of reference
enly. The captions are not intended to effect the meaning

of the contents or scope of this First Amendment.

17/ Choice Of Laws

'Dé.s First Amendment shall be construed and
interpretéd in accordance with the laws of the State of
Califormia, excluding any choice of law rules that may
direct fthe application of the laws of another jurisdiction.
V4
/17
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18. Non-Waiver

Failure by either party hereto to enfoxce any -
right or obligation with respect %o any;patter arising in/’/////
connection with this First Amendment shall not constitute a
waiver as to that matter or any other matter.

19. Notices

Amend Article 9, NOTICES, at page X3, lines 8-9 to
replace "Vice P:esident -~ Electric 0peramions“ with‘"vice
Presidént - Power Generation.”

20. Interpretation

This First Amendment is’ the result of negotiation.
Moreover, each party bas reviewed this Amendment, anrd has
had full and adequate opportunity to obtain legal advice
regarding this Amendment/from the legal counsel of its
choice. Accordingly, the rule of construction in Civil Code
§ 1654 to the effect/that any ambiguity shall be resolved
against the draftixg party shall not be employed against
either party in the interpretation of this Anendment.

21. Confidentiality

Sellé; and PG&E agree to keep, and agree that they
shall cause téeir respective counsel, consultants ané agents
to keep, this First Amendment confidential cxcept for
purposes of financing, disclosures to the CPUC or its staff
(including the Division of Ratepayer Advocates and%its
counsel) for purposes of fulfilling the paréies’ obligations
ugder Paragraph 12 (Conditions and Regulatory'Reviqw) of

-l6=
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this First Amendment, to the California Energy Commission,

or where either party is required by law to disclose it.

22. Counterparts -

This First Amendment may be executed in two,0x
more counterparts, each of which shall be deemed an 6Eiginal
and all of which shall constitute one and the sare
instrument.

IN WITNESS WHEREOQF, the parties/hereto have caused
this First Amendment to be executed byyé;eir duly authorized
representatives, aﬁd it is effective/;s of the laét date set

forth below:
AXEL JOHNSON SQLBDA.D, INC. PACIFIC GAS AND ELECIRIT COIVLPANY

BY: (M= —-- /

S ———— 7

NAME: Michael L. Leighton  NAME: ROBERT J. HAYWO
TITLE: President

TITLE: Vice President

DATE [/ - DATE
SICNED:" vt 27 )58 SIGNED: December 29, 1988. M
NOTICE 1/
ADDRESSES: 1Y0 East 59th St. Pacific Gas and Electric
New York, NY 10022 Company
ttn: Michael L. Attn: Manager, QF Contracts
Leighton ' 77 Beale Strxeet, 23rd Floor

San Francisco, CA 94106
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Attachment 1
AMENDED TABLEB-1  eeses I
FORECASTED ENERGY PRICE SCHEDULE

Forecasted Energy Prices*, c/kwh

- LL T 1]

Year of Period A Period B Weighted
Energy - Annual
Deliveries On-Peak Partial-Peak O0ff-Peak On~Peak Partial-Peak Off-Pea Average
1983 5.36 .12 4.94 5.44 5.3]/ 5.19 5.18
1984 5.66 5.40 5.22 5.74 5.6 5.48 5.47

1985 5.75 5.48 5.30 5.83 69 5.56 5.55

1986 5.99 5.72 5.52 6.08 5.94 5.80 5.79
1987 6.38 6.08 5.88 6.47 .32 6.17 6.16
1988 6.94 6.62 6.39 7.03 6.87 6.7 6.70

1989 7.60 . 7.25 7.00 7.70° 7.53 7.35 7.34
1990 8.12 7.74 7.48. 8723 8.04 7.85 7.84
1991 8.64 8.24 7.9 .75 8.56 8.35 8.24
1992 9.33 . 8.90 8.60- / 9.46 9.24 9.02 9.01"

, 1993.° 10.10 9.63 9.3 10.23 10.00 9.76 9.75 "
1994 10.91 10.41 10.06 11.06 10.81 10.55 10.54
1995 10.61 10.13 .78 10.76- 10.51 10.26 10.25
1996 10.40 10.88 0.51 11.57 11.30 11.03 11.02
1997 13.61 12.98 12.54 13.79 13.48 13.15  13.14
1998 13.61 12.98 12.54 13.79 13.48 13.15 13.14
1999 13.61 12.98 12.54 13.79 13.48 13.15 13.14
2000 13.61 12.98 12.54 13.79 13.48 13.15 13.14
2001 13.61 .98 12.54 13.79 13.48 13.15 13.14
2002 13.61 12.98 12.54 13.79 13.48 13.15 13.14
2003 13.61 12.98 12.54 13.79 13.48 13.15 13.14
2004 13.61 12.98 12.54 13.79 13.48 13.15 13.14
2005 13.61 12.98 12.54 13.79 13.48 13.15 13.14
2006. 13.61 12.98 12.54 13.79 13.48 13.15 13.14

* These prices are/differentiated by the time periods as defined in Tablé B=4 and
subsequently amended by the CPUC.
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AMENDEO TABLE E-2
FIRM CAPACITY PRICE SCHEOULE

ATTACHMENT 2

FIRM ’
" CAPACITY )
AVAILABILITY wer of Years of Firm Capacity Delivery

138 137 140 142 145
144. 147 149 152 185
154 157 160 163 165
157 160 163 165
151\\\160 163 165
157 Ngo 163 165
157 160 \163 165
157 160 163, 165

157 160 163\1 25
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AMENDED TABLE D-2 .

FORECASTED SHORTAGE COST SCHEDULE

Forecast Shortage

ost, $/KWw-Year
164
176
188
188
188
188
188
188
188
188
188
188
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attested to by PG&E. Upon approval of its reapplication for a
critical path permit, AJS would receive an additional $294,000,
with interest at the three-month Commercial paper rate. The
remaining $1,176,000 (also with interest), would be paid when
energy deliveries begin from the facility, as defined in the
agreement. These payments would all be recoverable in PG&E’s ECAC
rates. In all other respects, the First Amendment terms would
remain unchanged.

The ALJ’s proposed decision would make the upfront
payment fully refundable if the project was not ultimately brought
on-line. In its comments, AJS argqued that this approach is
contrary t0 recently enacted Public Utilities Code § 2826, which
requires cash upfront payments to be fully refundable for projects
that do not have all of their permits. AJS argues that the new law
exempts from this requirements projects, such as Soledad, for which
all necessary permits have been received. We disagree. Although
the law now requires refundability when some permits have not been
received, it does not preclude us from extending similar
requirements to other paid deferral arrangements. Nonetheless, we
choose not to require such a refund arrangement here, because of
the convincing showing as to project viability.

Thus, our order today is to deny the application, but we
will hold the proceeding open, pending receipt of a status report
from PG&E. The status report is due no later than 15 days from the
effective date of this order. The report will indicate acceptance
or rejection of the revised terms set forth above. In the case of
acceptance, the report shall attach revised First Amendment
language implementing these terms. If the revisions fully comply
with the terms outlined above, we would make a prospective finding
that payments by PG&E pursuant to the First Amendment are
reasonable and fully recovarabllerom~ratepayqrsfto~the-same extent
as payments pursuant to standard offer powexr purchase:
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agreements.ls‘ Pursuant to D.88~10-032 (Conclusion of law 36), we
would confirm that the facility’s current Milestone No. 12 deadline
under the QFMP is extended to June 27, 1996.

Pindi r Fact

1. AJS is the current developer of a 16 MW woodwaste
facility located in Soledad, California.

2. So0ledad’s PPA reflects the terms and conditions of IS04.

3. Under the terms of the PPA, Soledad is required to be
operational by June 27, 1990.

4. Under the terms of the PPA, AJS would be paid fixed
energy payments based on 100% of forecasted prices over the fixed
price period (10 years). Capacity payments would be fixed and
levelized at $196/kW-year over the 30~year contract.

5. On October 28, 1988, PG&E and AJS signed a letter
agreement outlining deferral terms for the Soledad project.

6. On December 29, 1988, PG4E and AJS executed the final
deferral agreement; embodied in a First Amendment to the Soledad
Power Purchase Agreement.

7. TUnder the First Amendment, AJS would: (a) defer the
project on=line date for five years, except if a shorter deferral
period were requested by PG&E; (b) reduce ISO4 energy payments to
90% of fixed, forecasted prices, with 10% based on published
prices; (¢) reduce ISO4 capacity payments to $186/kw-year for the
first 10 years of the contract; (d) receive $2,940,000 upfront and
$735,000 (plus interest) when the project begins enexrgy deliveries;
and (e) have the option of submitting a new proof of site control,
provided the project remains within the Soledad Industrial Park.

16 However, we will reserve the right to examine for
reasonableness in the appropriate ECAC proceeding any decision by
PG&E to shorten the defarral period under the First Amendment, or
to invoke the backup one year nonpaid deferral. ) o
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44. 'PG&E’s ratepayers, and not shareholders, benefit from
reductions in the overpayments associated with standard offers. =

45. Completion of Soledad in five years is not a measure of
PG&E’S aggressiveness in assessing project viability under the
unamended contract.

46. The allocation of benefits and costs/risks associated

withég? First Amendment is between ratepayers and the developer.
/

1. PG&E has met the threshold test of project viability,
consistent with our adopted guidelines in D.88-10~032, in
negotiating a paid deferral with Soledad. ,

2. A deferral payment is necessary to gain the ratepayer
benefits associated with the First Amendment deferral.

3. Under the most likely scenarios, ratepayers will derxrive
substantial monetary benefits under the terms of the First
Amendment, assuming a five-year deferral period.

4. The reasonableness of PG&E to exercise its option under
the First Amendment for a shorter deferral should be reviewed in
the appropriate ECAC proceeding.

5. Considering the various uncertainties, the proposed
upfront payment is unreasonable because it does not adequately
mitigate the downside risks to ratepayers, and exposes ratepayers
to an unacceptable amount of development risk.

6. This order should be made effective immediately in oxder
to give PG&E and AJS timely information regarding the status of the
proposed First Amendment. . ‘

ORDER

IT IS ORDERED that:

1. The application of Pacific Gas and Electric Company
(PG&E) is denied.

2. The proceeding shall be held open pending receipt of a
status report from PG&E. The rxeport shall be filed and sexved in
this proceeding no later than 15 days from the-effective.date of
this order, and shall indicate whether PG4E and Axel Johnson:
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Soledad, Inc. accept or reject the revised terms described in
Section V of the opinion. In the case of acceptance, the report
shall attach revised First Amendment language implementing these
terms. |

This order 'is effective today.

Dated NOV 2 21989 , &t San Francisco, California.

I G MITCHELL wiLk
FREDERICK B S
STANLEY W. MULETT -
JOHN B. OMAN:AN
PATRICIA M. ECKERT"

Commissioners




