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Decision 89 11 041 "NOV 2 2 1989" 
BEFORE THE PUBLIC OTILI~IES COMMISSION OF THE STA~E OF CALIFO~~ 

Application of Pacific Gas and 
Electrie Company for an order 
approving the First Amendment to 
the Power Purchase Agreement for 
long-term enerqy and capaeity 
between Axel Job.nson Soledacl, Inc .. 
and Pacific Gas and Electric 

. Company Inc. regarding deferral 
ot the purchase of long-term 
capacity and enerqy from the 
Soledad Ecoloqy No. 1 biomass 
tacility. 
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Application 89-03-036 
(Filed March 23, 1989) 

Roger J, peters and Kathleen B. welsh, 
Attorneys at Law, tor Pacific Gas 
and Electric Company, applieant. 

Messrs. Graham & James, by Martin A, Mattes, 
Peter W.. Hansohen, and Diane I.. Fellman, 
Attorneys at Law, for Axel Johnson 
Enerqy Development, Ino. and AXel Johnson 
Soled.ad ~ Inc •. , interested party. 

Hallie Yae}g)in, Attorney· at LaW,. and Peny L. 
~, ~or the Division of RAtepayer Advocates. 

2PINIO·N 

Pacific Gas and Electric Company (PG&E) and AXel Johnson 
Soledad, Inc. (AJSLl:lave entered into an agreement to deter the on
line date of AJS's qualifying facility (QF) project. Onder the 
agreement, AJS would be paid $3.7 million total ($2.9 million 
up front) to defer the project for up to· five years_ By this 
application, PG&E seeks our approval of the agreement and 
prospective :finding that PG&E's payments are reasonable and 
recoverable in rates .. 



We rej ect the terms ot the agreement but indicate certain 
modifications related to- the upfront payment that would make the 
agreement accep~le to us. 

In 1985, PG&E entered into a Purchase Power A9):'eell1ent 
(PPA) with a developer named Oeberst « Associate~ to purchase 
electricity from a 1& meqawatt woodwaste facility located in 
Soledad',. California (SOledad).. Under the terms ot the PPA, SOledad 
was. required to be operational by June 27,. 1990. In 1988, PG&E 
aqreea to, an assiqnment of the PPA to AJS. 

Soleaad's PPA reflected the terms and conditions of 
Interim Standard Offer 4 (IS04).. IS04 provides for fixed payment 
rates over long' time spans.. there are three energy payx::ent options 
and two capacity options. ,Eac:h provides. for pricinq certainty in 
the form ot fixed prices Cramped or levelized), based on forecasts 
agreed to at a 1983 neqotiatinq,conterence' ~onq utilities, QFs, 
and commission stat!.l 

For energy payments, the' Soledad developer chose Energy 
Option 1,. which provides tor tixed energ,r prices-equal to 100% ot 
the forecasted price over a 10-year tixed price period. At the end 
ot the fixed price period,. ener9Y payments are based on published 
avoided energy costs, whic:h are updated every quarter. In 
addition, the developer c:hose capacity Option 2, for projects 
providinq tirm capaCity, and tor whic:h payments are based on fixed,. 
1evelized shortaqe costs.... It Soledad starts tirm operations in 

1990, as planned,. it would receive fixed capacity payments. ot 
$196/kW-year over the- 30-year'contract .. 

1 See- 0.83-09-054 on the development and payment terms ot 1$04. 
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On June 8, 1988, the Commission issued an Order 
Institutinq Rulemakinq (R.88-06-007) requestinq written comments .;)n 
a proposed set of guidelines for neqotiatinq modifications to 
standard offer contracts (Guidelines), includinq paid and nonpaid 
deferrals. In late summer, 1988, PG&E approached AJS to· explore 
the' possibility of neqotiatinq a deferral for Soledad. On 
Oetober 14, 1989, the Commission issued Decision (D.) 88-10-032 
adoptin9 tinal quidelines for these types- ot neqotiations. On . 
October 28', 1988, PG&E- and AJS si911ed a letter aqreement outlininq 
the deferral. The final aqreement,. embodied in a First Amendment 
to the PPA, was executed on December 29, 1988:. (See Attachment 1.) 

On March 23, 1989~ PG&E filed Application (~) 89-03-036 
requesting ex parte approval of the First Amendment. 'l'lle Division 
of Ratepayer Advocates (ORA) filed a limited protest on June 7, 
1989. 2 A day of hearinq was held on July 24, 1989 before 
Commissioner Eckert and AIJ -Weissman. Counsel for ORA, PG&E, and 
AJS presented closing' arguments, in lieu of written briefs, at the 
JUly- 24 hearinq. 

An ALJ's proposed decision W&$ mailed to all parties on 
September 22, 1989. Comments were received from ORA, PG&E, and 
AJS. This opinion reflects substantive modification of the ALJ"s 
proposed decision as discussed below. 

2 By AdministrativQ Law JUdqe (ALJ) rulinq dated Kay 12, 1989, 
ORA was. granted. a six-week extension of the normal 30-clay deadline, 
for filing. . 
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Under the First Amendment, PG&E would pay A:1S to defer 
the Soledad project tor up to tive years~3 PG&E would have the 
option of requirinq AJS to shorten the deferral period upon two 
years' written notice. PG&E would pay MS· a lu:mp- su:m deferral 
payment of $3,675,000 structured as follows: (1) $2,940,,000 within 
30 clays of a tinal commission clecision approvin9' the agreement and 
(2) $735,000 plus interest when the project beqins energy 
cleliveries to·PG&E.. . 

The First Amendment also, provides that IS04 energy 
payments would be reduced'from lOOt of the fixed~ forecasted prices 
to· 90% forecasted ancl 10% published prices over the fixed price 
period.. For the first 10 years of the contract, capacity payments 
would be reduced to $186/kW~year, $lO/kW-year less than the amount 
to which AJS would be, entitled it firm· capacity availability were 
es~lished in 1990 .. 

F~lly, the First Amendment provides. AJS with an option 
to sUbmit a new prOOf of site control, provicled the project remains 
entirely within the current boundaries· of the Soledad Industrial 
Park .. 

3 Onder the First Amendment, the earliest Soledad could Deqin to 
receive IS04 capacit~ and energy prices is June 27~ 199$, five 
years atter the ori<';U1al d.eadline. Enerqy deliveries could beg-in 
as. early as March 1, 1995-, but payment would be· at non-firm, 
economy energy prices.,. with no payment tor capacity.. 'rhe latest 
date at which initial ene~ deliveries. could beqin is June 27,. 
1996.. 
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XV.. Positi9D Of TheJarties 

The test~ony in this proceedinq focused on three issues 
related. to the reasonaJ:)leness of the First AmenClment: (1) project 
viability, (2) benefits/risks to·ratepayers~ and (3) the lump· sum 
deferral payment. 'rhe positions of the parties are presented, 
issue-by-issue,. below: 
A. Project Viability 

The Guidelines adopted by the Commission in 0.88-10-032 
require examination of a QF's viability under the unamended 
contract as a prerequisite to modifieations. ~e Gui4elines 
include a list of various aspects o~ project development that 
should :be considered in assessinq a project's viability. (see 

Attachment Zoo) The Guidelines further state that,. in qeneral, 
deferrals and ~uyouts should :be considered only with QFs who have 
obtained all of the permits and certitication~ necessary to 90 
forward with their proj·ects.4 " 

In PG&E~s view~ the proposed deferral fully satisfie$ the 
requirement of the Commission's Guideline$tbAt.a. deferred project 
~e viable. In support ot this position, PG&E and. 'Al1S presented. the 
following' information on various aspects of the project's 
clevelopment:$ 

Cal 
Reque3t Fom:. 

198:5-. 

Project pesctiption and Xntetconnection Study Cost 
A completed form was submitted to PG&E on April 12, 

(~) Proof ot Site Conttol:. Proof ot site control in the 
~orm o~ land option payments was provided. on August 29; 19.8.5.· 

em at 45· .. ) 

4 0.88-l0-032, Appendi)C A, Guideline 6. 

S. EXcept as otherwise indicated,. this information :1.5 directly, ~.' . 
from Exhibit l~ Prepar~d Testimony of Oaniel He5tin~ot PG&E. ":::.: 
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(c) Detailed Interconnection study: A detailed 
interconnection study has Deen ~ompleted and a Special Facilities 
Aqreement requested. 

Cd) Project Fee, Interconnection Priority:. PG&E 

received proof that an escrow account had been established for the 
project fee on July 31,. 1985-. Interconnection priority was 
established on Auqust 29, 1985, w.nen proof of site control was 
submitted. The project is currently in compliance with the QF 

Milestone Procedure (QFMP). 
(e) Permits: All major permits necessary to proceed 

with the project have been issued... 'I'he critical path permit,. the 
AuthoritY.to Construct,. was' issued. by the Monterey Bay·Unified. Air 
Pollution Control District on September 30, 1988. The other major 
permit,.. the Conditional Use Permit,. was· issued by the City of 
Soledad. on July 20, 1988: •. (Copies of permits are attached to 
Exhibit 3.) 

(f) Fuel Supply:. }JS has concluded neqotiations with 
Weyerhaeuser Corporation for a 10-year supply of woodwaste and a 
site for a woodwaste processinq and cubing facility i~Aberdeen, 
Washington. In add.ition, AJS init1ated. a lonq-ter.m·rai1 
transportation agreement with Burlinqton· Northern and SOuthern 
Pacific railroad companies as an optional fuel transportation mode. 
(Application, Exhibit E .. , 

(q) Feasibiltty 0: Construction By the Fiye-Year 
Deadline: The PPA five-year deadline for ~e Soled.adprojeet is 
June 27, 1990.. Construction ot both the Soledad facility And the 
Aberdeen tuel densifieation plant was· to· ~e ~y turnkey contract. 
AJS si911ed a letter ot intent on September 30,. 1988 with 
Ultrasystems Enqineers and constructors; Inc .. , and Enerc;y Products 
of Idaho to construct the Soledad facility and Aberdeen fuel 
denaifieation plant.. The Letter of Intent describes· the primary 
terms· and conditions. for turnkey construction of the facility and 
binds the parties to- negotiate .. in goo4 f~ith" to- a final. contract .. 

I ••• 
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This document included a fixed price tor the desiqn, enqineerinq, 
and construction ot the facility, incluctinq the equipment 
purchasinq, pertormance and completion guarantees, liquidated 
damaCjes, and bonus clauses. 'O'nder the Letter of Intent,. the 
contractors would face severe penalties for failure to have the 
facility operational l:Iy the five-year deadline.6-

Ch) Egyipment Procurement St~us, Engineering. and 
~esign Statys: Under the turnkey contract deser~ed alx>ve, the 
contractors' obligation to have the facility operational by the· 

five-year deadline included the ol:lliqation to· ol:ltain all neces~ 
equipment and to design the facility. AJS has made down payments 
to secure the price and delivery schedule of 'the project's. critical 
equipment. 

(i) $jCA-1;l1s Of Financing: A:1S :beqan seekinq tinancinq 
proposals in July 1988. Six institutions, all experienced in 
lendinq to the alternate enerqy indUStry, expressed seriou~ 
interest in the project by respondinqwith detailed proposals. AJS 
decided to proceed with Kansallis:-Osalte-Pankki and The FUju Bank, 
Limited. These lender$ completed their due 4iliqence review and 
were,.. at the end ot 1988:, prepared to' proceed with doeumentation 
and closing of the lending' arranqements. (Exhibit 4, Attachment 1, 

Proj ect Financing" Letter. ) 
(j) ,ash Flow AnAlYsis:: AJS provided: PG&E with a pro 

fo~ cash flow statement. PG&E's evaluation of the pro torma, 
usinq stanclarcl financial investment tests, confirmed the economic 
viability of the facility. 

(k) oeyeloper'8 Prior Experience: AJS's parent :company, 
Axel Johnson., Inc ... , is. actively .involved in the alternative energy· 
industry.. Axel Johnson, Inc. has. two· operational projects. of its 

6- See: EXhibit 3, pp .. 2-3. 
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own and 14 other projects which it holds jointly with another 
party. 

ORA obtained and reviewed the documentation sUbmitted to 
PG&E by AJS on project viability, including permitting information, 
letters of intent,. pro forma cash flow and tuel supply analyses,. 
and engineeri.ng aqreements... In ORA's view, the information 
provided indicates a reasonable possibility that the project is 
viable under the original IS04. (TR at 59.) 

At the same time,. ORA identities some uncertainties. 
related to project viability~ Because the ADerdeen densitication 
plant is. the only fuel source identified tor the AJS project,. ORA 

notes'that timely construction of that plant is as essential to the 
viability of the project as timely construction of the biomass 
proj.ect itselt. For both construction projects,. the letter of .. 
intent specities that it is not a legally binding or enforceable 
aqreement... ORA. also notes that the First Amendment was executed 18 
months. before the original construction deadline. In ORA's view, 
this. time allowance is Hrather MrrowH, given A:JS's- estim4ted lead
time (16-18 months) needed tor projects sucn as Soledad. (ToR at 
&1-&2 .. ) 

ORA also· points out that the net return to- owner shown in 
the cash flow statement contains sustained negative returns tor the 
5-year period beginning in year 6 ot the project. Moreover, the 
tixed energy price period expires, in year 10 I which increases the 
risk surrounding the projected positive retU%'n$ trom that point 
torward. ORA acknowledges that it is not uncommon for financially 
v:iable projects to. forecast some periods Hin the red.',.,H as long. as. 
the pro; eet as &. whole is viable-. However,. ORA. considers this. to 

- 8;·-
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be an indicator of uncertainty regarding the economic viability of 
the proj ect ~ 7 

B. Benefits/Costs To RAtepAyers 
Since the energy and capacity prices under IS04 are 

higher than eurrent projections of short-run avoided costs, 
ratepayers :benefit from viable projects l:>einq deterred. into the 
future. According to· PG&E,. the First Amendment saves ratepayers an 
estimated $18 to $2~million (net present value~ in 1989 dollars). 
These savings result fram the price concessions agreed upon by AJS,. 
coupled with de terral of the project to a date when IS04 prices 
will be closer t~ expected ,avoided costs.S Tbey also take 
account ot the lump sum deterral payment of $3.7 million. ~e 
ranqe in estimates reflect two sets of resource assumptions (PG&E's 
and ORA's) • 

ORA points out that these savinqs are realized only it 
one assumes that the project is viable under the unamended 
contract. It the project is not viable,. but u1tilDately built und.er 
a five-year deterral, ratepayers experience net costs of $l6 to $29 
million. These tigures retlect the est~ted. overpayments 
associated with the amended contract,. includinq deferral payments. 

Since PG&E has the option ot reducinq the deferral period 
under the First Amendment,. ORA also· examined net benefits/costs to 
ratepayers ot two-, three-, and four-yeardeferrals. From this 

7 See Exhil:li t 7, p. 4. As descril:led below, a late-filed exhil:>i t 
was submitted with corrected cash flows; nonetheless,. DRA's qeneral 
observations concerning the direction ot cash flows are still 
valid~ 

S In other words,. net benefits accrue t~ ratepayers to the 
extent that overpayments under the deferral, aqreement are less than 
the' overpayments that woulCl have ~en paid under the' unamended 
contract. overpaYments are calculated as the d.itference ~tween 
contract prices and. current projections. of short-run. avoided. costs •. , 

.. 
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analysis, ORA concludes that, :based. on current projections ot 
avoided costs, the tive-year deterral period maximizes ratepayers 
benetits (it the project is Viable) and minimizes ratepayer costs 
(it the proj ect is nonviable) • ORA therefore doubts that ' 
implementing the option t~ reduce the deferral Would ever be in the 
ratepayers' best interest~ Figure 1 illustr~tes the range ot 
estimated ratepayer savings/costs associated with the deferral 
options,. depending on the status of project viability.9 

c.. - Deferral PADeDt 
As descr~ed a))ove,. the First Amendment includes a 

deferral payment of $3.7 million, $2.9 million of which is paid 
upfront (30 days after the Commission's decision), with the 

remainder being paid (with interest), When the project begins energy 
deliveries. PG&E and ~S testified that the deferral payment was 
negotiated to compensate AJS for the costs of deferral, including 
nonrecoverable expenses tor reenqineering, permitting and other 
development activities needed to be redone. (TR at 31,. .49-50 .. ) 
Accordinq. to PG&E,. the $3.7 million payment was arrived. at as part 
of a negotiatinq process, after revi~winq. AJS's estimates of 
nonrecoverable expenses.10 

9 ORA also assessed the net benefits to ratepayers if the 
Commission denies this ap~lication, and the Wbaekup* one-year 
nonpaid deferral (with pr~cinq concessions) takes effect. This 
baclCUp de terral is deseribed in the october 28:, 1988 Letter of 
Intent between PG&E and A:1S, but is not included,.in the executed 
First Amendment. Should, this deferral take place, as a result of 
today's decision, it will be reviewed for reasonableness in the 
appropriate Energy Cost Adjustment Clause (ECAC) proceedinqs. 

10 AJS· oriqinally submitted estimates of approximately $oS million 
in nonrecoverable ,development costs, including $2.2S million in 
bankruptcy payments. A:1S is. required to, nake these payments. as. a 
condition for assigTllDel'1t of the PPA •. PG&E' recoqnized: only $1.4 

(Footnote continues on next paqe) 
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In PG&E' s view, the deferral payment is an inte9'%'al part 
of the neqotiated packaqe, and AJS would not have aqreed to a 
deferral without it.. In support of this. position, 'A:1S testified to, 
the various costs and risks it assumes under the First Amendment, 
including nonrecoverable expenses, loss of tax benefits, enerqy and 
capacity price concessions,. and the uncertainty concerning future 
development costs.. ('I'R at 31, 45-47, 53-54, 126-127.) 

AJS· also· testified that~ in certain respects, the 
deferral makes it easier to- develop, the project.. em at 29, SS-S7, 

132.) However, AJS asserts that these considerations do not offset 
the costs/risks of deferral; they simply would have proceeded with 
the projeCt r as planned, if PG&E had approached them with a nonpaid 
proposal (TR at 133). 

In its testimony,. DRA concluded that PG&E was reasonable 
in attemptinq.to- neqotiate a paid deferral with AJS.11 However, 

(Footnote continued from previous page) 
million of these costs as lost expenses attributable to the First 
Amendment.. The final negotiated figure reflects PG&E's estimates 
of nonrecoverable costs, plus the bankruptcy payments. PG&E 
testified that it considered the bankruptcy expenses as a separate 
category -from deferral-related expenses·, to- be negotiated 
separately. (See 'I'R at 49-54, 106-108, 111-11S.) 

11 While DRA did not originally question the need to· pay 
something for this deferral, DRA subsequently raised this. issue 
during evidentiary hearings in sponsorinq Exhibits S and 6. These 
exhibits compare the internal rates of return (IRRs) to 'A:1S, on a 
cash flow basis, for the unamended and deferral aqreements. They 
were developed from the pro forma cash flow information supplied by 
AJS in response to DRA's data requests. Exhibits S and 6 indicate 
that AJS would realize substantial eash tlow·benefits from the 
deferral.. However, durinq the hearinq process it beca:e apparent 
that (a.) the assumptions. used in the cash flow projections were 
inconsistent with each other and included- siqnif·icant errors 

(Footnote continues on next paqe) 
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ORA questions the need tor an uptront payment to realize the 
d.eferral benefits. ORA notes that,. under a paid d.eferral (or 
~uyout)~ ratepayers face both the risk of project nonviability, as 
well as an abandonment risk. ~andonm.ent risk represents the ad.d.ed. I 
cost to' ratepayers, (the upfront payment) of deferring a project 
that was not viable to· beqin with.. As lonq as there is some 
uncertainty reqardinq these risks, ORA. believes that the deferral 
aqreement should be structured to eliminate as much ratepayer risk 
as possible. 

ORA argues that PG&E shareholders should share this risk ... 
In ORA's view, givinq PG&E an economic stake in the correctness of 
its own assessment ot the viability of the' projeet will help to 
ensu~e that PG&E bas tully applied its substantial investiqative 
resources to, its review. ORA therefore recommends that PG&E be 

allowed to book in ECAC only 75% of the $2.9 million up front . 
pay.mcmts, with the remaining 2.5% to be recovered, with the $7350,000, 
pay.ment when the project comes on lin~. 

As we emphasized in O .. 88-10-03S, paid deferrals put the 
ratepayers at the qreatestrisk of any type of contract 
modification. Tbe ratepayers are 'not only put at risk that the 

(Footnote continued from previous paqe) 
related to tax considerations and (b) the IRR could not be used as 
a comparison measure of profitability because there were neqative 
cash flows.. (See TR at 43, 94-95, 102-103, 108-111.) Accordingly,. 
PG&E was directed t~ submit late-filed Exhibit ~ with corrected 
'cash :S:low compariSOns, usinq NPV analysis,. 'rhis exhibit,.. WhiCh was· 
reviewed. and approved by ORA and,AJS,1ndicates that·projeeted. cash 
flows are lower on a net present value basis under the First 
Amen<!lment deferral. ' , 
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agreement breathes life into a moribund projectr but also that they 
are payinq for somethinq they would otherwise have received for 
tree.12 Accordinqly, the viability test for paid deferrals is. a 
strinqent one. 

We have carefully reviewed the record on the issue of 
viability f and concur with PG&E anci DRA that the project has passeci 
the threshold test outlined in our Guidelines. As descri~ed in 
Section IV above, as of October 28,1988, when PG&E and AJS siqned 
the deferral letter of intent, Soledad was well on track under-all 
aspects of project development~ Tbe project was in ~ull compliance 
with the Q~milestonesf and AJS had already obtained all 
necessary permits.. On August 3, 1988, AJS signed a 10-year 
contract with a major lumber company for the supply of woodwaste 
fuel in a reqion with larqe stores of waste fuel available. On 
September 30, 1988, 21 months prior to the five-year deadline, AJS 
siqned a letter of intent with construction contractors outlininq 
terms with stronq incentives tor timely completion ot the project. 
Major eCJllipment had been orciered, and deposits had been placed on 
that equipment.. Pro forma cash flow projections indicate that the 

project was financeal:>le under the oriqinal contract.. Lenders bad 
completed their review of the project and were ready to proceed 
with documentation and closinq of the lendinq arranqexnents. 

Based on the impressive documentation of viability 
presented in this case, we are satisfied that PG&E was reasonable 
in approachinq AJS to neqotiate a paid def~rral for the SOledad 
proje<?t- We aqree with PG&E that,. in all likelihood,. the project 
could have come on-line under the unamended IS04 contract. 

'l'his findinq ~t reasonableness does not, however, 
automatically extend to, the specific terms of the neqotiate4 

12- See 0.88-10-038, pp. 33, 36. 
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deferral. ~he reasonableness of those terms depends upon several 
t~c:tors, inc:luc:ling (:I.) the ranqe of net ratepayer :benefits/rislts 
associated with tho deferral, (2) the relative likelihood of 
ratepayers experiencing·these benefits/costs~ (3j the extent to 
wbich deferr~l benefits could be achieved without a deferral 
payment rand (4) the level and timing of the deferral payment. As 

discussed below, the issue of ratep~yer risk must be factored into 
each of these considerations. 

We start with the de terral payment.. Clearly ~ ratepayers 
would be better ott under all possible scenarios (see Figure 2). if I 
they didn't have to· pay $3,67S,000 for the deferral. Is this 
payment necessary? We address this question by e~inin9' the . 
relative benetits and costslrisks to AJS in agreeing to. a five-year 
deferral of SOledad .. 

In terms. of benetits, AJS acknowledges that keeping the 
project in the company's portfolio for future development would 
enable top management to· allocate more time to· a recently acquired 
Synergies company. (TR at 29, 55-57.) In addition, 'A:1S may avoid. 
some bonus payments that it would have had to pay to. the contractor 
to· meet the 1990 deadl:i.ne.13 (TR at 132.) The deferral also . 
benefits AJS to the extent that there is Uly resid.ual uncertainty 
concerning project viability. 

However, as summarized in Figure 2, the costs and risks· 
to AJS are substantial: Estimates of nonrecoveraDle development 
costs, including eqllipment deposits,. permit fees,.. testing'r and 

13 The First Amendment also provides AJS with some flexibility to 
relocate the plant wi thin the same industrial parle:. In our view, 
this *):)enefit* directly offsets the risle: to AJS that the parcel of 
land in the industrial park (tor which AJS- has been payinq purchase 
options) will not l:>e availa))le in five years.. In effect,. 
these two elements. of' the' :benati t/coat comparison cancel each other 
out. (See Figure 2·.) ., . 
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reen9'ineerin9', range trom $1.6 (PG&E) to $2.9 million (.AJS·). The 
pricing concessions aqreed to in the First Amendment represent 
payment reductions of $1.4 to $2'.9 million (in NPV, 1989 d.ollars). 
The d.eterral also- d.elays the revenues that AJS· would use to' offset 
uptront banlcruptcy disbursements,. required. as a condition for 
assumption ot the PPA trom the previous developer. In addition,. 
AJS assumes all risks that economic or ~equlatory tactors miqht 
chanqe to reduce project profitability.. And finally, in d.eferring 
Soledad~ AJS will lose certain· tax benefits,. as reflected in a 
some~t lower casb tlow and return to· owner. (see Late-tiled 
Exhibit 9.) 

On balance, the record in this proceeding indicates that 
the costs and risks to AJS in deterring the project tor tive years 
far outweigh the potential benefits. We note that th~ issue ot 
viability extends to· this conclusion as well. It there were major 
uncertainties concerning project viability, the benefits ot 
de terral to AJS could far outweiqh the costs/risk. GiN~ our 
assessment ot viability, and the above comparison.ot benetits/eosts 
to AJS,. we conclude that a deterral payment is indeed. necessary to 
gain the ratepayer benefits associated with the First Amendment 
deterral. 

We now examine the relative benefits and costs to 
ratepayers ot the negotiated package,. including the deferral 

/ 

payment terms. Guideline III, paraqraph 7, states that .... on-line 
date deterrals ••• may be considered only i!the ratepayers' 
interests will be served demonstrably better by such deferral ..... 
There is no controversy over the relevant range of estimates for I " 
potential ratepayer benefits under this paid deferral. These 
estimates. are presented in Fiqure 1. PG&E and ORA. aqree that 
ratepayers. would realize an estilnated $18 to- $25- million (in NPV) , 

a
d
s.:

e
llDrrilla9'l thisata,pthpreOvPerdo.,.j:ctut. ~:sVilabatle:·delcnidfeas-ctto'. ~:anthdeonP, rth°;eectpro:Seet, " vi~ler-ratepayers- are IJ ev: Detter ... off ($31 to- :2 million) if.} the 

- 15· -
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due to- unforeseen future events.. In other words, if the project is I 
viable, then ratepayers are better off under the First Alnend.:m.ent 
deferral, regardless of whether or not the projeCt is ultimately 
built. 

As DRA points out~ ~ere is always some risk to 
ratepayers that the project is ~ viable. While we concur with 
PG&E that the deferral is most likely to benetit ratepayers (i.e., 
because it is most likely that the project was viable to begin 
with), DRA. has identified some legitimate uncertainties. regarding' 
project viability. As a result, ratepayers are exposed to some 
risk of nonviability, and the associated negative outcomes. outlined j' 
in Figure 1. 

Ideally, we would assiqnspecitic prObabilities to- each 
. of the potential outcomes of this aqreement,. and th~ derive a 

weig'hted average of projected ratepayer net benefits. Were the 
issue of viability a close call,. we would probably need to-

o c~retully consider the' likelihood of each event. However, as . 
discussed above,. we consider the most likely outcomes to' be those 
associated with a viable project. While viability may not be 100% 
certain, in our judqment it is certainly close.' Moreover, even 
under the most conservative assessment of what constitutes "most 
likely," ratepayer benefits are sU):)stantial. l4 We therefore 
conclude that the proposed paid deferral complies with Guideline 
III,. paragraph. 7.. Ratepayers will be served. demonstrably better by 
such deferral, even when the risks .. of" non viability are taken into· 
accoUnt .. 

14 For example, it the prObability of the project being' viable 
were assessed at only 5l%: (the lowestposs~le "'most likely" 
figure), and the built/not built outcomes. were qiven equ.al, ,50% 
weighting, net benefits to ratepayers would. be $8' to $l2 million 
(in, 'NPV) ' .. 

- l&-
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PG&E and AJS wou14 argue that these tin4ings are 
sufficient for approving the reasonableness of the First Amendment 
terms, including the upfro~t payment of $2.9 million. However, we 
agree with DRA that the deferral agreement should be structured to 
eliminate as much ratepayer risk as possible.. In addition to. the 
risk of nonviability, a paid deterrz~ imposes the added risk of 
paying to defer a project (even a vi.able one) that the developer 
has already decided to abandon.15 The cost to ratepayers of this 
risk is the up front payment of $2~940,000. 

In our judgment,. ORA's. proposal to' put ratepayers at risk 
for only 75% of this upfront payment is. an appropriate 
restructuring to, minimize ratepayer risk. However~ we do not agree 
with ORA that PG&E's shareholders. should be at risk for the 
remaining 2'5%. PG&E"s ratepayers,. cmd not the shareholders, 
benefit from reductions in contract overpayments.. Moreover,. 
ultimate completion of the project is not a measure of PG&E's· 
aggressiveness in assessing project viability under the unamended 
contract. Since the allocation of benefits· and costs in this 
deferral agreement are solely between ratepayers and the developer,. 
our proposed restructuring of the up front payment will affect only 
these two, parties. 

Accordingly, we approve the First Amenclment sul:lj ect to 
the following revised terms: AJSwould receive' $2,20S,000 (75% of 
$2',940,000) upfront.. We note that this revised upfront payment 
more than adequately covers the nonrecoverable development costs 

15· During the hearings, there was some confusion over the meaning 
of this term. It does not refer to the ultimate abandonment of a 
project,. due to, future events (i.e., the "not built" outeo:a:es in~ 
Figure 1). Rather, it refers to the downside risk that a 
developer, for a variety of reasons,. may have already decided not 
to- pursue the proj ect r even if it could have been built under the 
original terms. of the contract. (See orR at 96.) . ~.. . 

- 17 -

I 

1 



• 

• 

• 

A.89-03-036 ALJ/MEG/vdl ** 

attested to by PG&E. Upon approval of its reapplication tor a 
critical path ~ermitr AJS would receive an additional $294,000, 
with interest at the three-month Commercial paper rate. The 
remaining $1,176,000 (also with interest)" would be paid when 
enerqy deliveries begin from the facility, as defined in the 
agreement. These payments would all be recoverable· in PG&E's ECAC 
rates. In all other respects, the First' Amendment terms would 
remain unchanged .. 

The ALJ's.proposed decision would'make the up front 
payment fully refundable' if the project was not ultimately brought 
on-line. In its comments, AJS argued that this approach is 
contrary to recently enacted Public Utilities Code § 2826, which 
requires cash up front payments to be fully refundable for projects 
that do not have all of their permits. AJS argues that the new law 
exempts from this requirements projects, such as SOledad,. tor Which 
all necessary permits have been received. We disagree. Although 
the law now requires refundability when some permits have not been ' 
reeeived, it does, not preelude us from extendinq similar 
requirements to other pa~d deterral arrangements.. Nonetheless, we 
choose not to require such a refund arrangement here, because of 
the convincing showing as to project viability. 

Thus, our order today is to deny the applieation, but we 
will hold the proceeding open, pending reeeipt of a status report 
from PG&E. The status report is due no later than 15 days trom the 
effective date of this order. The report will indieate acceptance 
or rej ection of the revised terms set forth above.. In the case of 
acceptance, the report shall attach revised First Amendment 
language implementing these terms. If the revisions tully comply 
with the terms outlined above, the revisions would support a 
prospective finding that payments by PG&E pursuant to the First 
Amendment are reasonable and tully recoverable trom ratepayers to 
the ,same extent as payments- pursuant to standard otfer power 

- lS -
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purchase agreements. 16 Similarly, if the parties accept the 
sugqosted revisions pursuant to,D.88-10-032 (Conclusion of Law 36), 
the facility's current Milestone No. 12 deadline' under the QFMP 

would be extended to June 27, 1996. 
ljndings of Fact. 

1. 'A:1S is the current developer of a 16 MW woodwaste 
facility located in Soledad, california. 

2. Soledad's PPA reflects the terms and conditions of 1$04. 
3. Under the terms of the PPA, Soledad is required to, be 

operational by June 27, 1990. 
4 • Under the terms of the PPA, AJS would :be paid fixed 

energy payments based on 100% of forecasted prices over the fixed 
price period (10 years). Capacity payments would be fixed and 

levelizecl at $196lkW-year over the 30-year contract. 
S. On October 28, 1988, PG&E and A:1S signed a letter 

aqreement outlining deferral terms for the Soledad project. 
6. On Decexn:ber 29, 1988, PG&E and 'A:1S executed the final 

deferral aqreement,. embodied in a First: Amendment to the SOledad 
Power Purchase Agreement. 

7. Under the First Amendment, AJS would: (a) deter the 
project on-line date for five years" except if a shorter deferral 
period were ~equested by PG&Ei (b) reduce IS04 energy payments to 
90% of fixed, forecasted prices, with 10% based on published / 
prices; (c) reduce IS04 capacity payments to $186/kW-year for the 
first 10 years ot the contract; (d) receive $2,940,000 upfront and 
$73-5-,000 (plus interest) when the pro:i'eet begins enerqy deliveries; 
and (e) have the option of submitting a new proof ot, site control, 
provided the proj e'ct remains wi thin the Soledad Industrial Park. 

16 However, we will reserve the right to examine for 
reasonableness in the appropriate ECAC proceeding any decision :by 
PG&Eto, shorten the deferral period under the First Amendment, or 
to" invoke the backup onc' year nonpaid cleferral • 

19 -
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8. On March 23, 1989, PG&E tiled A.89-03-036 requesting ex 
parte approval ot the First Amendment. 

9. On June 7, 1989" ORA :filed a limited protest .. 
10. A Clay of hearinq was held. on July 24, 1989 betore 

Commissioner Eckert and ALJ Weissman. 
11. The Commission's guidelines on contract administration 

(Guidelines) ,- adopted. in 0.8-8-10-032', require examination of a QF's. 
viability unCler the unamended contract as a prerequisite to 
moditications. 

12. The Guidelines turther state that~ in qeneral, deferrals 
and buyouts should ~e considered only with QFs wh~ have'obtained. 
all of the permits and certitication necessary to qo· forward with 
their projects. 

13. The Guidelines state that on-line date deterrals may be 
considered only it the ratepayers' interests will be served 
demonstrably better by such deterral. 

14. On August 3, 1988, AJS signed a 10-year contract with a 
major lumber company tor the supply of woodwaste fuel in a region .. 
with large '~tores o:f waste :fuel available. 

15. On september 30,. 1988, 21 months prior to the t1 ve-ye.ar 
deadline,. AJS siqned a letter of intent with construction 
contractors outlining terms with strong incentives tor timely 
completion of the project. 

16-. As of October 28, 1988, when PG&E an"- AJS siqned the 
deferral letter of intent,.. A:rS had already (a) obtained all 
necessary permits to'go :forward with the SOledaCl project;. 
(b) ordered and.: placed deposits, on maj or equipment,. and 
(c) solicited and received serious. tinancing proposals trom six 
major banks. 

17~ By the end ot 1988, ~roject lenders had completed their 
due diliqence review ot SOledad and were prepared to, proceed with 
documentation and' closing o:f the lending arrangements. 

18. Pro :forma cash :flow projections indicate that the project 
was tinanceable· under the oriqinal contract. 

19. Soledad is in, full compliance with the QFMl> milestones .. 

- 20:-
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20. AJS's parent company, Axel Johnson, Inc. is actively 
involved in the alternative energy industry. 

:a.. ORA. obtained and reviewed the clocumentation submitted to
PG&E by AJS on project viability; 

22.. ORA. concludes that SOledad meets the Commission's 
threshold test of viability,. because there is a reasonable 
possibility that the projeet is viable uncler the oriqinal IS04. 

23.. AJS's estimated leadtime for proj acts such as SOledad is 
16-18 months. 

24 • 'Onder the un8lllended contract,. the net return to owner 
cash flow contains sustained neqative returns for the five-year 
period beqinninq in year six of the project. 

25. If the project is viable under the unamended· contract, 
.and ultimately built, the First Amendment saves ratepayers an 
estimated $la to $2& million (NPV in 1988· dollars) in overpayments. 

26. If the project is viable" but not built due to' unforeseen 
future events,. the First Amendment saves ratepayers an estimat~d 
$31 to- $52 million in overpayments. 

27.. If the project is not viable, and Ultimately built,. the 
net costs to· ratepayers under the First Amendment is estimated at 
$16 to $29 million. 

28. If the project is not viable,. ~ut not ~uilt due to 
unforeseen future events, the net costs to ratepayers under the 
First Amendment is $2.9 million. 

29 • Based on current proj ections. ot avoided eosts, the fi ve
year deferral period maximizes ratepayer benefits it the' project is 
viable, and minimizes ratepayer costs if the project is nonviable .. 

30.. EVen under the most conservati va estimate of what 
constitutes a reasonable probability (i.e., 51%.) ot viability,. 
estimated net benefits to- ratepayers of a tive-year deferral are 
substantial .. 

31. Ratepayers would be better ott under all possible 
scenarios it they did not· need: to pay the developer·. for this 
deferral. 

- 2'1 -
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32'. Ratepayers should pay for a deferral only if the 
costs/risks to the developer appear to' substantially outweigh the 
benefits of deferral .. 

33. Keepinq the project in the company's portfolio for future 
aevelopment would enable AJS management to, devote more time to a 
recently acquired Synerqics Company. 

34. ~he deferral may enable AJS to avoid some bonus payments 
to the c,onstruction contractor .. 

35. Estimates of nonrecoverable development costs, includinq 
equipment c1eposi ts " permit tees, testinq, and reenqineerinq range 
from $1 .. ,6 (PG&E) to, $2' ... 9' million (AJS). 

36. ~he pricinq concessions agreed to in the First Amenament 
represent payment reductions of $1 .. 4 to $2.9 million (in NPV, 1989 
dollars) .. 

37.. The deferral delays the revenues that AJS would use to, 
offset up front bankruptcy disbursements, required as a condition 
for ass~ption of the Purchase Power Agreement trom the previous 
developer .. 

38,. 'Onder the First .Amendment, AJS assumes all risks that 
economic or regulatory factors might chanqe to reduce project 
profitability. 

39. In deferring' Soledad, A:IS will lose certain tax benefits., 
as reflected in a somewhat lower cash flow and return to owner. 

40. ~here is always some risk to, ratepayers that the project 
is not viable .. 

41. In addition to, the risk of nonviability,. a. paid deferral 
with up front payments. imposes the added risk of paying to defer a 
viable project that the developer has already decided to' abandon. 

42. ORA's proposal to put ratepayers at risk for only 75% of 
the $2'.9 million up front payment restructures. the First AmendlDent . .' to minimize' ratepayers' risks .. 

43. DRA"s proposal for risk. sharing' woUld put PG&E 
shareholders at risk tor the remaining. portion of the upfront 
payment_ 

- 22 -
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44. PG&E's ratepayers, and not shareholders, benefit from 
reductions in the overpayments associat~d with standard offers. 

45-. Completion of Soledad intive years is not a measure ot 
PG&E's aggressiveness in assessing- project viability under the 
unamended contract. 

46. The allocation ot benefits and costs/risks associated 
with the First Amendment is between ratepayers and the developer. 

47. It the First Amendment is revised consistent with the 
foregoing discussion, payments by PG&E pursuant to· such Amendment 
would be·reasonable and recoverable from· ratepayers as provided tor 
in this order. 
~1usions of Law 

, 1. PG&E has met the threshold test of project viability, 
consistent with our adopted qui~elines in D.88--10-032, in 
negotiating a paid deferral with Soledad. 

2. A deferral payment is necessary to gain the ratepayer 
benefits associated with the First Amendment deferral • 

3. Under the most likely scenarios, ratepayers will derive 
substantial monetary benefits under the terms of the First 
Amendment, assuming a five-year deferral period. 

4. The reasonableness of PG&E to- exercise its .option under 
the First Amendment for a shorter deferral should be reviewed in 
the appropriate ECAC proceeding. 

S. Considering the various- uncertainties, the proposed 
upfront payment is unreasonable because it does not adequately 
mitigate the downside risks to· ratepayers, and exposes ratepayers 
to an unacceptable amount of development risk. 

6·. This order should }:)e made effective immediately in order 
t~ give PC&E anQ AJS timely intormation regarding the status ot the 
proposed First Amendment. 

ORDE.B 

IT' IS ORDERED that: 
1. The application ot Pacific Gas and Electric Company 

(PG&E) is denied • 

- 23 -
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2. PG&E shall file a status report on the revision of the 
First Amendment. 'I'he report sh:all be tiled and served in this 
proceeding no later than lS days from the effective. date ot this 
order, and shall indicate whether PG&E and Axel Johnson SOledad, 
Inc. accept or reject the revised terms described in Section V of 
the opinion. In the case of acceptance, the report shall attach 
revised First Amendment lanCj\lage implementing' these terms. 

This order is effeeti~e today. 
Dated November 2'2, - 1989, at San Francisco" california .. 

G .. MI'l'CHELL WILl< 
President 

FREDERICK R .. D'ODA 
S'l'ANLEY W .. - HOLE1'1'. 
JOHNS. -OHANIAN . 
PATRICIA M ... ECKERT-

-Commissioners 

, CERTTIFY THAT -- THrS DECrSION 
WAS A?P"9Y,E~~CY'::T~: ABOVE 

COM}~ONE~S:TODAY •. 

-Z4 - . /;JJ1J;'; l~~&~ 
WESLeY FRANK~~~ct:ns ExC\:CJtivc DircctoL'" 

}/j; 
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Figure 1 
Page 1 

Comparison of Monetary Benefits to 
peyeloper/R~tepaver tor S91~Ad Project 

Outcome 
Ratepayar 

Net Bene,tits 
PaYlZlents. to 

peveloper . 

($ million, 1989·NPV) 

Built (1) (·1) 17.8 - 25.2 80 .. 1 - 96_7 
,. - - . 

Y1At!1~ 
Not 

Built (2) (2) 30.9 - 51 .. ' 2 .. 9 

~ui1:t (3) 
Not 

(3) (16-'~ 29 .. 4) 80 .. 1 ~ 9& .. ' 

yj.Al:!1~ 
Not 

Built '(4) (4) (2 .. 9) 2 .. 9 .... - -_ .. 

I'. ., 

i 
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Figure 1. 
Page 2 

P4tepayer net l:>enefitsjcosts under the First Amendment, assuming 
that Soledad comes on line ~efore the 5-year deferral date (upon 
notice by PG&E) are::*' 

A., If the project is viable and ultimAtely built (outcome (1) 
above) : 

Te;a'of'Peferral 

2' years 
3 years 
4 years 

Net Ratepayer Benefits 
(Net Redue'tion in OVeGayments) 

'. 
$ 7 .. 2 to- 10 .. 7 million 
$10.4 to- 15.~ million 
$14.4 to- 20.9" million 

B. If the project is not viable, but ultiJDately ~uilt (outcome (3) 
above:: 

l'erm of peferral 

2 years 
3 years. 
4 years. 

Net Ratepayer Benefits 
(Nit Rec1J,1ction in OVe;:pavmeots) 

$26· .. 5- to- 43;'8 million 
$23 .. 4 to' 38' .. 9 million' .,_. . .. ' 
$19'.4 to 33.7 million 

* Source : Exhibit 7 I' Appendix Sf- page 6. 
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Figure 1* 
Page 3 

Notes to Figure 1 

~iableH reters to the likelihood that the project could have met 
contract obli~ations (and on-line requirements) under the unamended 
contract. 

Net benefits (or costs) reflect any chan~es in overpayments under 
the contract , relative to the unamended contract. For a proj ect 
that is viable to· beqin witn, and subsequently built~ net benefits 
are calculated as the difference between (1) the unamended contract 
payments less short-run avoided costs (SRAC) and (2) the deferral 
contract payments, includinq any up front pa:yxnents, less SRAC. If 
the project is not built under deferral contract terms, net 
benefits simply reflect (1) above, less any upfront deferral 
payments... This is because a viable project would have been built 
under the unamended contract; ratepayers ~etually avoid allot 
these overpayments if the project is later abandoned ... 

For a project that is not viable to· beqin with, the calculation of 
net benefits or costs is as follows: If that project is . 
subsequently built (under deferral contract terms), ratepayers 
experience "net eosts" equal to overpayments associated with the 
deferral eontraet~ includinq any upfront payments. However, if the 
project is not built~ then the only net costs ratepayers are any 
upfront deferral payments·... This is because a non-vi~le project 
would have been abandoned anyway under the' unamended eontract. 
Under these circumstances, the deferral does not represent a ehanqe 
(inerease or decrease) in contract overpayments. 

* All figures are expressed in net present value (NPV), in 
millions of 1989 dollars. The ranqes in estimates for net 
ratepayer benefits reflect the two sets of resouree planninq 
assumptions. (tor SRAC) provided in Exhi):)it S. All fiCjUres tor 
·payments to developerN are from Exhibit, 8. 
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Figure 1 
Page 4 

The calculations for net ratepayer ~enetits are presented below: 

Ener~ Capacity ~otal 

CA) Overpayments under 
unamended agreement: 

(B) 

(C) 

overpayments under 
paid deterral: 

'Optront paYlllent 
tor paid deterral -I~I 

(1) 40.6-
(2) 24.6 

(1) 21.6-
(2) 9 .. 4 

13'~9S. 
9.19 

4.08 
2.86-

Net ratepayer benetits/costs under outco:es: 

outcome Calculation (see abou) • 
(1) (A) - (B:) - 17.8:3 - 25.17 

(2) (A) - (C) - 30.9 - 51.7 

(3) -CB) -(15-.9& - 29.38) 

(4) -(C) -(2.9) 

(DD OF P'XG:OU 1) 

• 

1
54 ... 55-1 
;33.7-.9 

Deferral 
PAYment Total 

+ 3.7 
+ 3.7 \

29_38,1, 
15..96 
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1. 

2. 

3. 

Comparison of Costs and Benefits of SOledad 
....DeferrAl to lW'S (Without Oeferral Pa:DOent) 

Benefits to peyelopet 

Adds flexibility to relocate 
plant wi thin same 
industrial park. 
(~ at 4$.) 

Soledad,kept in portfolio 
as future project while 
diverting limited management 
resources to' Synergies project. 
(TR at 55) 

Developer may avoid bonus 
payments t~ contractor for 
construction (and any 
uncertainty in meetingS-year 
deadline) .. 
(orR. at 132') 

1. 

2. 

3. 

Costs/Risks to peyelop« 

Costs estil'Dated at $1 .. 0. to 
$2'.9' million (inclUding 
nonrecoverable deposits and 
tests) ~or reenqineering 
(e.g .. steam turbine), 
permitting I and other 
development activities needed 
to-be redone. 
(orR at 31,. 49, 53-54 ) 

Payment reductions of $1.4 to. 
$2~9 million (in NPV, 1989 
dollars) due to pricing 
concessions during first 10 
years .. 
(Exhibit 8) 

Risk that economic or 
rQqulatory~aetors might 
change to-reduce 
profitability C e..q .. , 
construction costs,. renewal 
of air quality permit, anel 
associated requirements) .. 
('rR' at 4,7, 53) , 

4... Risk that the pareel o~ land 
in the industrial park (for 
which :AJS has purchaSe 
optiona)' i. not available. in 
5 years,. 
('l'R at 46-47) " 

5.. 'Delay, in 'revenues to- cover 
upfront, ,bankruptcy paYlrlent .. 
(TR at'113-114) 

6. Lost tax benet'its as 
reflected, in lower NPV of 
cash floW' and'return to ower 
(even with4eferral payment)_ 
(Exhibit 9> " 

7.. Change- in public relations., 
in Soledad. area_ 
('l'R at 47) 

• 
....... ~ .' . ".'," '. 
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FIRS': AMENDMENT 
-;to nm 

POWER PURCHASE AGREEMENT' 
FOR 

LONG-TERM ENERC:;:C AND CAPACIrl 
BETWEEN 

AXEL JOHNSON SOLEOAl), INC. 

PACIFIC CAS AND~LEC'XRIC COMPANY 

8 l'his First Amendment is by and between Pacific Gas 

9 and Electric Company ("PG&E") ,. a califo:mia coxporation, and 

10 Axel Johnson Soledad,. Inc.. ("Seller"), a Delaware 

11 PC&E and Seller are sometimes. referred to 
• 

C02:poration .. 

12 herein collectively as the "parties" and individually as· 

13 "party .. " 

14 

15 

RECITALS 

Oeberst & Assoeiate's on April 11, 1965, and' 

16 PGScE on June 27, 1985·, executed an Interim Standard Offer 

17 No.. 4 tong-Term. Energy and Capacity Power Purchase Agreement 

18 (the "Agreement") for a proposed. 16,000 kW' biomass. facility 

19 to- be located at Solec1ad Industrial Park, Monterey County, 

20 California (the "Facility"). 'l'he Agreement was thereafter 

21 assigned by Oeberst & Associates to, Selle: and acknowledged 

22 by the consent to· assi9X=ent executed by PG&E on JUly. s.,. 

23 1988·; and 

24 B. seller has. provi:ded documentation and othe: 

25· iufotmation requ.esteCl by ~~ regarding the project status 

2&' and the likelihood that Seller would. l>uild, the Facility and· 

• 

-
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19 

20 

21 

22 

23~ 

24 

A'l'TACHMEN'l' ., 

begin energy deliveries. within the Agreement's Article l2 

five-year deadline.. In particular,' at PG&E' s request, 

Seller has submi tted information showing, among other , . 
things, that Seller has obtained all of the per.mits and 

certification necessary to qo· forward wi~ construction and . 
operation of the Facility and that fuel and construction 

financing are available. Seller has proven site control, 

has provided a Project Description and Interconnection Study 

Request,. bas paid for a detailed interconnection study, and 

is in compliance with the. Qualifying Facility Milestone 

Procedure.. Seller has. provided PG&E with a letter from 

Seller's tum-key engineering and construction contractor • 

assuring. that Seller would be able to complete the Facility 

and begin energy deliveries wi thin the Agreement "5 Article 

l2 five-year deadline; and 

c .. Seller has represented that the infor.mation 

and documentation it has submitted to' PG&E t~ demonstrate 

the Facility's viability a.re true,. correct, accurate and 

complete. PG&E has· relied substantially upon these 

representations. in determining that the Facility is viable 

and that Seller could construct the Facility described ~ 

this Agreement and begin energy deliveries ,within the 

Agreement's Article 12 five-year deadline;. and 

D.. Based upon the l.nfo:cma.1:.l.?Xl. and documentation .. , , 

25. - submitted by Seller, PG&E- has- detemj,ned .~t the Facility 

26 'is. viable and that Seller could construct the Facility and 

-2-
• 
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1 begin energy deliveries within the Article 12 five-year 

2 deadlinei'and 

3- E. A key factor in PG&E,'s assessment of project 

4 viability is the identity of Seller; and. 

~ 

6 

7 

8 

9 

10 

11 

12 

13, 

14 

F. Despite Seller's confidence that Seller could 

construct the Facility and start energy deliveries within 

the Agreement's Article 12 five-year deadline,. Seller wishes . 
to defer construction of the Facility because" among other 

benefits, se~ler could thereby avoid paying a substantial 

bonus to its tuxn-key engineering and construction 

contractor,. and could make more efficient use of its 
• 

economic and physical resources; and 

G. PG&E wishes to defer the start of energy 

deliverie's from the Facility in order to· avoid'in the 

1> interim paying for the FacilitY's·enerqy at prices higher 

16 than the forecasted alternative replacement energy cost, and 

17 to defer the operation of the Facili tv until a time when 

18 there is a greater likelihood that PGOrE will need the 

19 Facility's capacity. '.the deferral of the proj'ect is. 

20 expected to result in substantial ratepayer sa:vings; and 

21 H. PG&F; and, Seller have agreed that energy 

22- deliveries will not begin earlier t:Ilan March 1, 1995., and 
.' . . 

23 that the Agreement's fixed prices will not' be paid for any 

24 deliveries from the' Facility which occur prior to June 27, 

2.S~ ·19.g.5.. If deliveries begin on or after ~ch 1" 1995 and 

26 before J'UIle27,. 1995-,. Seller will receive nonfixm, economy 

.. .... ---..... "., 
. -3-
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'7 

a· 
9 

10 

11 

12 

~ 13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

energy price~ (which may be less than Standard Offer No·. 1 

published energy prices), but no, capacity prices prior to 

June 27, 1995·; and 

I. . PC&E and Seller have agreed that under 

Article 12, initial energy deliveries" from the Faeility will 

occur no later than June 27, 1996; and that this represents 

a contractual obligation by Seller fo~ tpe Facility which 

Seller may not breach in orc!er to, amon~ other things, take 

advantage· of· higher prices which may be available in the 

future; and 

J. PG&E and Seller have agreed that during the 
• 

fixed price period which shall not begin prior t~ June 27, 

19950, ninety (90) percent of Seller's deliveries shall 

receive fixed prices from Table B-1 of the Agreement~ and 

ten (10) percent shall receive prices based upon PG&E's !ill:. 
short-term operating costs. The forecasted weighted annual 

average energy price in Table B-1 shall be 13.14¢/kWh from 

1.997 through the end of the fixed price period; and 

K. PC&E and Seller have agreed that the ~ 

capacity price in the ~ capacity price schedule shall be 

fixed. at the price applicable for a ~ capacity 

availability ~ of 1990, less $lO/kW, for the first 120 

months' following the Facility's actual fim· capaci ty 
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1 capacity price of $lSo/kW-yr for the first 120 months, and 

2 $196jkw-year 'thereafter: and 

3 to. PC&E ana Seller have agreed that for 

4 as-delivered capacity delivered in excess of firm capacity, 

5 the Seller will be paid under As-deli:vered capacity Pa:yment 

6, Option 2, as now specified in the Agreement,. except that the 

·7 forecast. shortage cost in 'Xable D-2 will be fixed at 

a $188/kW-yr from 1997, through the end of the '~ 2! 
9 agreement: and, 

10 M. PG&cE and seller have agreed that PGOcE will 

11 make a deferral payment of $3,675,000, which represents a 

l2 portion of the reasonable costs incurred by Seller directly 

13 on development of the Facility a$ of October 24, 1988 for . 
14 items that (a) will be lost or no longer used as a direct 

lS result of the deferral, including Investment 'lax Credits, 

16 and (b) are not resalable ("Deferral Pa:yment"). Eighty 

17 percent of the total Deferral Pa:yment ($2,940,000) will be 

18 paid within thirty (30) days after a decision by the ~ 

19 approving this ~ended Agreement and uncondi tio:c.ally 

20 authorizing concurrent recovery in rates of all payments 

21 made under the ame~ded Agreement, as provided in Recital 0, 

2Z becomes final, unconditional and unappeal~le (including 

23 exhaustion of all adm;'C;strative or judicial appeals or 

24 remedies, and time periods thereof). 'the remaining 20 

, ___ :~..-;...." '25 .. percent ($735-,.000),. with interest at' the' three-month-:"" 

26 Commercial Paper rate. for the previous month pUblished, in 

.. 

-s-
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1 the Federal Reserve statistical Release,. G.13, will be paid. 

2 when energy deliveries begin from the Facility defined in 

3 the Agreement. The interest shall begin to accrue on the 

4 date that the ~r's. decision apP2:'oving the amended 

5 Ag%'eement,. as provided in Recital 0,. becomes final, 

6 unconditional and unappealable i and 

7 N. PG&E and seller have agreed that PG&E will 

8 accept new' proof of site control for the Facility on the 

9 condi tion that fi2:'st,. the new proof of site control is for a. 
-

10 si te entir~ly wi thin the- current bounclaries of the, "SOlec1ael 

11 Industrial 'Park, Monterey County, Califor.cia,. II which is the 

12 site specified in Articl'e 3 (b) of the unamen4ed Agreement;. 

13 and seconel, that Seller proviele the new proof of site 

14 control to- PC&E wi thin eighteen (18·) months prior ~ the 

15- date of initial energy deliveries ,from the Facility; and 

16· O. PG&E and Seller have agreed to condition this 

17 amendment to· the Agreement upon (1) the issuance by .. , 

18 January 1, 1989 of a final,. unconditional and unappeal~le 
. 

19' decision, dismissing the lawsuit by Arthur J. Mi tteldorf 

20 against the City of Soledad',. Inelustrial Power XechnolO9Y, 

21 and Axel Johnson En,ergy Development Company, Inc.,. Superior 

22' Court of Monterey' County, No .. 87493,1 with prejudice, mel _ 

23 (Z) a final, uncondit:i.onal and unappealable decision by the' -; 
24 CPTJC approving the reasonableness. of the deferral ag.reement 

. " 
• I • ~ • 

25- and' unconcli tionally authorizing' recovexy in ~.~ ~ 0.£ .. _, . 

26, III 

-6-
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1 -all payments made under this amended Agreement at the time 

2 the payments are made; and 

3 

4 

5 

6 

7 

S 

9 

10 

'11 

12 

13· 

14 

15· 

16 

17' 

18 

19 

20 

21 

22 

23-

P. PG&E and Seller have agreed that should PG&E 

determine that it needs the Facility's energy or capacity 

prior to June 27, 1995, PG&E may require that the Facili~ 

become operational pri.or to· .1une 27, 1995, provided PG&E' 

gives Seller written notice two ·years. prior to· the required 

operation date; and 

'XBEREFORE, for the mutual promises and obligations. 

stated. herein, seller ~d. PG&E hereby agree to amend the 

Agreement (the "First,Amendment") as· follows: 

1.. Definitions . 
1.1 All underlined terms· shall have the meaning 

stated in section A":'l DEFINI"rlONS,. Appendix A,. pages A-2 to

A-7 of the Agreement,. except as· expressly amended by this 

First Amendment • . 
1.2 Amend the definition of "fixed price period" 

in Appendix: A, page 'A-4, lines'- 4 to 12,. to· read in its 

entirety as follows: 

Fixed Pfice period -- The period during 
which orecasted and levelized energy 
prices, .and/or forecasted as-delivered 
capacity prices,. are in effect; defined 
as the ten-year period beginning on the 
later of .either the date of initial en
ergy deliveries orJ'une 27, .1995-,. except 
as otherwise provided in Article 13.. 

24 

2S ... -
1.3 Amend. the definition of_ '''fi!!!·capacity 

26· availability ~ .. ' in Appendix. A, page' A-3:, line 21,. by 

.. 

-7-
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adding the following new sentence at the' end of the 

defini tion: 

In no event shall the firm capacity 
availability date oceur---prior to 
June 27, 1995, except as otherwise pro
vided in Article 13-.-

. 
1.4 Amend the definition of " fi!m capacity price tr 

7 

8 

-in Appendix A, page A-3-,. line 26- by del.eting the period 

9 

10 

11 

12 

13 

14 

15 

16, 

17 

18 

19· 

20 

21 

22 

23 

24 

• 2,S 

26 

( " • ") and by adding the following phrase: 

, less $10;1<W for. the first 120 months 
following the Facility's firm capacity 
availability ~., -

d' 

1.S Ac:ld a ,new'definition o·f "non-firm, economy 
, 

energy purchases" in Appendix A, page A-7', line 10 as 

follows: 

Nonfirm, economy energy purchases -- The 
,lesser of (1) the prloce paid for ener 9Y" 
on an as-available basis, from third 
party suppliers., and (2') the eos.t of 
incremental energy from PC&E's own qen
eration resources.. PG&E shall notify 
Seller in advance of the nonfirm, econo
~ energY 12rice. The price identifloed. 
lon 'the notl.ce shall remain in effect 
until PG&E issues a new notice specify-
,ing a new nonfirm" economy energy price. 

2.. New Proof OfSi te control 
., 

Amend Artiele' 3- PURCHASE OF POWER, page S, line 

12, :by adding the following . new sentence to- the end of 

Article 3(b): 

PG&E shall accept new proof of site 
control for a site entirely within the 
bounc\.aries of the' SOledad' IncSustrial 
Park which exis.t as 'of the effective 
date of the First Amenc1ment,. provided 

10+11 rol· .. • ,.... •• 

-8-
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11 
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18 

19 

20 
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23 

24 
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that Seller shall submit suCh new proof 
of. site control within eighteen (18) 
months prior to the date of initial 
energy deliveries from the Facility. 

3. Energy 'Price 

3:.1 Delete in its entirety the three paraq:aphs 

following the heading "Energy Payment Option 1 - Forecasted 

Energy Prices,.'''' Article 4 EN'ER~ PRICE" page 7, line 8 

through page 8, line' 10,. and' substitute th.! following: 

(i) Seller shall not bes~ energy 
deliveries prior to March 1,. 1995, a:c.d 

, PG&E shall have no obligation to accept 
or pay for enerq,y deliveries' prior to 
March 1,.. 1995-. If seller begins energy 
de~iveries on or after ,March ,1,. 199$ but 
prJ-or'to June 27, 1995-, Seller shall be 
paid at prices equal to those PG&E pays 
for nonfirm,. economy energy purchases .. 

( ii)' During the fixed price period, 
S~ller shall be paid for enerq,y deliv
ered at, prices equal to 90 percent of 
the prices set forth in Table B-1,. Ap
p~nd:i.x. B, plus 10 percent of PG&E's full 
short-run avoided operating costs. ----

(iii) For the remaining years of the 
term o,f agreement following the expira
tion Of the f~xed price period,. Seller 
shall be paid. for energy delivered at 
prices equal to PG&E'"s full short-run 
avoided operating costs.. ----

3.2 Delete ''.table B-1, Forecasted Energy P:ice 

Schedule, a.t Appendix B,.. page B-2, and. su])stitute "Amen4e4 

Table B-1,. Forecasted Energy Price Schedule,,'" which is. 

attached' u' Attael:lment 1 to- this. First Amendment and incor-

2S porated herein by this. reference. 
" 

26 lil 
*," • 
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.17 

18· 
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20 

21 

22 

23· 

24 

25 

26· 

4. Firm Capacity Price 

Delete ~a:ble E-2,. Firm capacity Price SChedule,. at 

Appendix E, page E-10, and substitute 'tAm,ended Table E-2, 

Firm . Capacity Price SChedule, " which is attached as 

Attachment z to this First Amenament 'and incorporated berein 

by this reference. 

5. As-Delivered Capaci~ Price . 
5·.1 Amend Appendix D,. AS-DELIVERED CAP'ACln', by 

deleting page D-l, line 23, through page D-2,. line lS, an4 

by s~stituting the following: 

For the remaining years of the ~ of 
agreement, PG&E shall pay seller £Or 
as-delivered capacity at the as-deliv
ered capacity prices that were paid SeI
ler. rn~ the last. year of fixed price 
per10d .. 

S.2' Delete Table D-2, Forecasted Shortage Cost 

Schedule, at Appendix D, page D-S, and substitute "Amended 

'l'able D-2, Forecasted Shortage Cos-; Schedule,. which is 

attached as Attacbment 3 to· this First Amendment and 

incorporated. herein. by this reference .. 

III 

1/1 

III 
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ATTACHMENT 1 

Construction Start Date 

Amend the first sentences. of Section (f) of 

Article 3, PURCHASE OF POWER,. at page &, lines 7 to 1·6,. and 

footnote 1 at line 24, to read: 

If Seller does not begin construction of 
its Facility by (Date} !I, PC&E may re
alloca.te the existing' capacity on PG&.E' $ 

transmission and/or distribution system 
which would have been used to· accommo
date Seller's. power d~liveries to other 
uses. 

seiler shall provide this date in 
the project development schedule to 
be s1.ibmi tted no later than thirty 
(30) days after signing the Special 
Facilities Agreement for the Facil
.ity. " 

7. Deferral Of Start Of Operations 

Amend Section (c) of Article 3,. PURCHASE OF POWER, 

pag'e Sf lines 14 to 17, in its entirety to read as follows: 

Except as otherwise provided in Article 
13 , PGScE shall have no obligation to 
accept or pay for deliveries of capacity 
from the Facilitn., prior to June 27, 
1995, and PG&E, sEa 1 have no obligation 
to accept or pay for deliveries of 
energy from the Facility prior to 
March 1, 1995·. 

8. Article 12' Five-Year Deadline 

22 Amend Article 12',. 'XERM OF AGREEMENT',. at page 14, 

23 lines 6 to 10, in its entirety to read: 

.24 

25-

26-

'rhis Agreement shall :be :binding upon 
execution and remain in, effect thereaf
ter for 30 years from.· the firm. capacity 
availability date;. providecr,:- however, 
that it shall~r.iinate· if energy deliv-

-11-
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eries from the Facility do· not start by 
June 27, 1996 .. 

9.. PG&E' s Option To· Requi:re Faeili ty' s 
Operation Prior To June 27, 1995-.. 

Add the following new Article 13" OPTION '1'0 

REQUIRE OP~ION PRIOR''l'O JUNE 27, 1995, at page 14, line 

11: 

AR'l'ICtE 13 OP'XION '1'0 REQUIRE OPERATION 
PRIOR 'XO JUNE 27, 1995-

Should PG&E in its sole discretion de
termine that it needs the Facility's 
ener;y or capacity prior to .June 27, 
1995· for any reason whatsoever, PG&E may 
at its option re~ire that the Facility 
begi~ deliveries of ener~ and capac.ty 
prior to June 27, 1995-, on the condition 
that PC&E 9'i ve Seller written notice two
years prior to the required operation 
date.. If PG&E exercises this option, 
the required operation date specified in 
PG&E's W1'i:tten notiee to Seller shall be 
substituted for "June 27,. 1995'" through
out this First Amendment.. 'Xhe terms and 
coneli tions of this First Amendment shall 
otherwis~ be unchanged. 

10. Deferral Payment 

PG&E shall pay Seller $3,.675--,.000 (the "Deferral 

payment").. Eighty percent of the Deferral Payment' 

($2 t 940(000) shall-be paid within thirty days after the date 

that the ~decision approving this First Amendment,. ~. 

required ,in Paragraph 12 below, becomes final, unconditional 

and unappealable (including exhaustion of, all judicial or 

admiilistrati ve appeals or remedies,. and time. perio<l$ 

thereof) (":Approval Da~e"). 

-12-
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1 the Deferral Payment ($735,000), t09'ether with interest 

2 aceruin~ monthly at the three-month Commercial Paper rate 

3 for the previous month as published, in the Federal Reserve 

4 Statistical Release, G13, from the Approval Date,. shall be 

5 paicl wi thin thirty clays after the" date tl:I.a.t ener9'Y 

6 deliveries begin from the Facility in accordaOce with the 

7 Agreement as amended by this' First 'Amendment~ Should 

8 

9 

10 

11 

12 

13 

14 

publication o! the three-month Commercial Paper rate be 

cliscontinuecl, interest shall accrue at the interest rate of 

'commercial paper which most closely approximates- the 

dis~ontinued ,three-month Commerci~l Paper rate and which is 

published in the Federal Reserve Stat~stical Release, G13, 

or its successor publication. 

11. Accuracy Of Information And Documentation 

15. Seller represents that' the information and 

16 documentation which it submitted to PC&.E to demonstrate the 

17 Facilityts viability are true,' correct,. accuxate and 

'18 complete. 

19 12. Condi tions And Regulatory Review 

20 12 .. 1. 'Ihis First Amendment is conditionecl upon ancl 

21 shall not be effecu ve until (a) the CPtJ'C issues a' decision . -
-22 that in ter.ms satisfactory to PG&E approves- the 

23 re~sonableness of the First Amendment and the Agreement as 

24 so' amended, and unconditionally authorizes full recovery in . .. , . . 
25- PG&E t S rates. of all payme'J).ts. made under the P'int Amendment, 

26 and Agreement AS SO, mnended· (including but not limited to 

-13":' 
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14 

15 
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18 
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ATTACHMENT " 

the Deferral Payment) at the time the payments are made~ and. 
, 

(b) such £!££ decision becomes final,. unconditional and 

unappealable (including exhaustion of all administrative and 

judicial appeals or remedies and time periods thereof) ... 

PG&E shall inform seller of the date when this condition has 

been satisfied. 

12.2 'rhis First Atnendment is also· conditioned upon 

and shall not become effective unless (a) by January 1, , 

1989, a decision is issued dismissing tbe lawsuit by' 

Arthur J. Mitteldorf against the City. of Soledad,. Industrial 

Power 'l:ecbnolo9Y, .Axel Jol:mson Energy DeVelopment Company, 

Inc." Superior 'Court of Monterey county, No .. 8.7493-, with 

prejudice,.. ~d (b) such decision becomes final,' 

unconditional and unappealable within 180 days thereafter. 

12 .. 3 PG&E and Seller shall use their best efforts 

to support the reasonableness of the First, Amendment, and 

the Agreement as amended, before any gover.cment authority ot: 

competent jurisdiction in a proceeding involving a. :review of 

the First Amendment or the Agreement for pw:pcses of 

allowance or disallowance in rates chArged by PG&E. Each 

party shall· ])ear i"tS ow. costs and expenses. associated with 
.' . 

seeking suc:h approval. Seller shall cooperate with PG&cE to 

provide to, the ~ all information necessary tc> demonstrate 

the viaJ)ility of the Facility. 

III 

III. 
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13. Effect On Agreement 

Except as expressly mo<.ti.fied by this First 

Amendment, the provisions of the Ag'X'eement shall remain 

unchanged. 

14. Entire Agreement 

'the First Amendment constitutes the entire 

agreement of the parties with respect to· the subject-matter 

thereof and supersedes a:t1y and all prior negotiations, 

correspondence, understandings and agreements between the 

parties. respecting the subject-matter of this Firs'c 

Amenc1m.ent. 

l~. Modification 

13 'this First Amendment may be further amended or 

14 modified only by a written instrument signed by the parties 

15- hereto. 

10. Captions 

/ 

16 

17 Captions 'are inc1ude<;! berein for ease of reference 

18 only. 'the captions are not intended to effect the meaning 
, 

19 of the contents or scope of this. First Amendment. 

20 17. Choice Of Laws 

21 'this First Amendment shall be construed a:c.d 

22 interpreted in accordance with the laws of the State of 

23 california,. excluding any choice of law '%11les. that may 

24 c1irect. the application of the laws of another jurisdiction. '. . ". -, 

25- III 

26-, III 

-15-
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l8.. Non-Waiver 

Failure by either party hereto to enforce arJ.y , 
, . 

right or obligation with respeet to a:n:y 'matter arising in . 
connection with this First Amendment shall not constitute a 

waiver as to t1':I.at matter or my other'"matter. 

19. Notices 

Amend Article 9, NO'rICES, at page l3, lines 8-9 to . 
replace "Vice President - Electric' Operations " with uVice 

President - Power Generation .. " 

20.. Interpretation 

~s First .Am~dment is the result of negotia.tion. 

Moreover, each party has reviewed this Amendment, and bis 

had full and adequate opportunity to obtain legal adviee 

regarding this Amendment from the legal' counsel of its 

ehoice.. Accordingly, the rule of eonstruction in civil COde 

§ 1654 to the effect that any ambiguity shall be resolved 

against the drafting party shall not be" employed against . 
either party in. the interpretation of this Amendment. 

2l. Confidentiality 

Seller and PG&E agree to· keep, and agree that they 
" 

shall cause their :respective counsel, consultants. and agents 
, , ' 

to keep" this First Amendment confidential except for 

purposes of financing" c1l:sclosu:res to the ~ or its staff 

(including the DivisioJl of Ratepayer Advocates and its 
. ." ; . .. ,. :' .' . • " #.'.... . . • - -. f I: 
counsel) for purposes of fulfilling the parties:,'. ol>liqatiotlS . :_ 

. . . .' 

uncler Paragra~h 12 (Conditions ~d Regulatory Review) of 

~16-
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1 this First Amendment, to the California Energy Commission, 
. 

2 

3 

or where either party is re~ired by law to, disclose 'it~ 

22 _ Counterparts 

4 "lhis First Amendment may be executed in two or . 
S more counte:z:parts, each of which shal·l be deemed an original 

6 and all of which shall constitute one and the same 

7 instrwnent. 

8 IN wt1NESS WBEREOF, tbeparties beret~ have caused 

9 this First Amendment to be executed by their duly authorized 

10 representa.tives,. and it is effective as- of the last date set 

II forth below: 

12' 

13 

l4 

15, 

l6~ 

l7 

l8 

19 

20 

2l 

22 

23· 

24 

·250; , 

2& 

AXEt. JOHNSON SOLEDAD,. INC. 
" 

~ l .. --. ,. ~"'I. BY: 
--~-========~--------

NAME: Michael L • Lei9'hton 

'!I~: President 
I ' 

NO'rICE . 

PACIFIC GAS AND ELECTRIC COM[)ANY 

'!ITLE: Vice President 

DATE 
S.IGNED: December 29. 1985. 

ADDRESSES: ll0 East S9th St. Pacific Gas and Electric 
New York,. NY l0022 
Attn: Michael L .. 

. Leighton 

-17-

Company . 
Attn:. Manager,. QF Contracts 
77 Beale ,Street, 23r4 Floor 
San Francisco,,.. CA 94106. 
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Attachment 1 
AMENDED TABLE B-1 ~--... -~--

FORECASTED ENERGY PRICE SCHEDULE 

F orecastecl Energy' Pri ces*., c/kwh 
-----------------*.~---------~.---~--~--------------------------

Year of Periocl A;. Period B, Weighted 
Energy ------------------------------- -.----~----------------------- Annua1 

Deliveries On-Peak Partial-Peak Off-Peak On-Peale. Partia'-Peak Off-Peak Average' 
---------- -------- .--------.. ~~ ,...---~ ...... .. ---- ~ ---------- . ..------ ---,.. 

1983 5.36 5-.12" 4.94 5-.44 5-.31 5~19 5·.18, 
1984 5.66 5·.40 5.22 S.74 . 5·.61 5.48 S.47 
1985 S.75· 5-.48 5,.30 5-.83 5.69 5.56- 5.55-

1986- 5.99 5-.72 5.52 &.08 . 5 .. 911 5,.80 5.79 
1987 6,.38 6.08 S.SS 6.47 6-.32- S.17' 6-.. 16--
1988 6 .. 94 6-.. 62' 6,.39 7.03 6.87 6.71 6.70 

1989 7.60 7.25, 7.00 7.70 7.53 7.35, 7.34 
1990 8· .. 12 7.74 7.48, 8' .. 23 8.04 7.85 ' 7.84 
1991 8 .. 64 8..24 7.96- 8 .. 75· 8 .. 56 8 .. 3S 8.34 

1992 9.33 ,8:.90 , 8:.60 9.46, 9 .. 24 9 .. 02' 9 .. 01 

~ 
1993 10.10 9.63 9.30 10 .. 23, 10.00 9.76 9.75-
1994 10.91 10.41 10 .. 06· 11.06 10.81 10.55 10 .. 54 

1995 10.61 10.13 9 .. 78, 10.76· 10.51 10.26- 10.2S 
1996 10.40 10'.88 10.,51 11.57 11.30 11 .. 03 11.02 
1997 13 .. 61 12'.98, 12.54 13.79 13 .. 48 13.1S 13 .. 14 

1998 13.61 12-.9S 12.54 13 .. 79 13 .. 48 13.15- 13~14 

1999 13 .. 61 12' .. 98 12'.54 13 .. 79' 13 .. 48 13.15- 13.14 
2000 13 .. 6l 12-..98, 12 .. 54 13.79 13.48, 13.15, 13.14 . , 

, 
2001 13 .. 61 12 .. 9S 12'.54 13.79 13.4S 13.15 13.14 
2002 13.61 12.98 12' .. 54 13,.79' 13.48: 13.1S .13.14 
Z003 13.61 1Z .. 98, 12'.54 13.79' 13.48 13.1S. 1.3~14 

2004 13.61 12'.98 12~54 13.79 13.48- 13~1s.- 13 .. 14 
2005 13 .. 61 12'.98 12-",54 13.79 13.48, 13.15- 13.14 
2006 ,13.61 12 .. 98, 12' .. 54 13.79' 13 .. 4S 13.15 13.14 

* These prices are d1.fferent1atecl by the time periods as defined in Tab'. 8-4 and 

, . 
'!, 13', 

~ubsequently amended by the-CPUC .. 

, 
" 
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AMENDED TABLE E-~ 

FIRM CAPACITY PRICE SCHEDULE , 
--------_.------------------

FIRM 
CAPACITY Humbet of Years of Firm Capac'ty D~l'very 
AV" i LABILITY 

'. 

DATE 
-------_ ... _---

---------------------------------------------------------------------------------------------------------------------
(Vear) 1 2 3 • 4 5 6 1 8 9 10 11 12 13 14 15 20 25 . 30 

. . 
1998 102 106 109 113 116 119 --122 125 128 131 134 131 140 142 145 156 -165 172 

1989 110 114 111 121 124 128 131 134 137 141 144. 141 149 152 155 161 1'16 184 

1990 118 122 - 126- 129 133 131 140 '144 . 141 150 154 151 160 16~ 16S 1'18 1M 196 ' 

.991 118 122 126 129 133 131 140 144 147 150. 154 151 160 163 165 17& 188 196 

1992 118 122 126 129 133 131 140 --144 .141 150 154 157 160 163 165 178 188 196 

1M3 118 122 126 129 133 137 140 144 147 150 154 151 160 163 165' 118 lea Ig6 

1994 118 122 126 129 133 131 140 . 144 141 150 154 151 1M 163 165 17A 1M 196 

1995 118 122 126 129 133 131 140 144 141 150 -154 151 160 163 165 118 188 196 

1996 118 122 126 129 133 137 140 144 141 150 154 157 160 163 165 118 188 196 
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. 
~ED T1tt.BLE D-2 

FORECASTED SHORTAGE COST-scHEDULE 

Fo~ecaat Sho~tage 

Year Cost, $/XW-Year, -
1995 164 

1996. . 176. 

1997 183 

1998 188· 

1999 " 
188-

4* 2000 188~ 

2001 188~ 

2002- 188-

2003· 188· 

2004· 188· 

2005· 188-

2006· 18S'. 

" . 

• I~.' 
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Decision ____ _ /' 
BEFORE THE PUBLIC OTILITIES COMMISSION OF THE STATE OF CALIEORNIA . / Application of pacific Gas and 

Electric company for an order 
approving the First Amendment to 
the Power Purchase Aqreement for 
long-term energy and capacity 
between Axel Johnson SOledad, Inc. 
and Pacific Gas and Electric 
Company Inc. regarding deferral 
of the purchase of long-term 
capacity and energy from the 
Soledad Ecology No. 1 biomass 
facility .. 

./ 
Appl~cat~on 89-0~-036 
(Fil:ed March 23, 1989) 

TJ-39-E 

/ 
R2~LJ. Peters and .J<athleen B. Welsh, 

Attorneys at La~ tor Pacitic Gas 
and Electric Company, applicant. 

Messrs. Graham &/James, :by Martin A. Mattts, 
Peter w. Ha~ohen, and Diane I. Fellman, 
Attorneys a.t Law, for Axel .johnson 
Enerqy Dev,e'lopment,. Inc .. and Axel Johnson 
Soledad,/Ino .. , interested pa:r:ty~ 

Hallie Xacmin, Attorney at Law, and ~r;:y L. 
~,. ~r the Oivisio~ ot Ratepayer Advocates_ 

QP:XNXQ.,N 

X.. Swpmaa:Y' 

Paci£ic Gas and Electric Company (PG&E) and Axel Johnson 
Soledad, Inc.jlcAJS) have entered into- an agreement to deter the ,on
line date Of~AJS'S qualifying facility CQF) project. Under the 
agreement, ps. would :be paid $3.7 million total ($2.9 million 

- upfront) to defer the proj,ect for up to- five years. By this 
applicat~n, PG&E seeks our approval of the agreement and 
prospect'ive finding that PG&E·'s paYlnents are reasonable and 

, / 
recoverable in rates. 

- 1 -
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.. . . . . 

We decline to tind reasonable the terms 
as presently before us, but we describe a variant 
settlement that we would find reasonable. 

II. ~kground 

,,,,or 

// 

of the/aqreexnent 
/' 

ot he 

In 1985-, PG&E entered into a PUrchase Power Aqreement 
/ 

(PPA) with a developer named Oeoerst &~sociates to purchase 
electricity from a l6, megawatt woodw~te facility located in 
Soledad, California (Soledad). oncier the term.~ of the PPA, Soledad 
was required to, be operational,o/June 27, 1990 .. In 1988, PG&E 
agreed to· an assiqrunent of thejPPA to 'A:1S,. 

Soledad's PPA refle6ted the terms and conditions of 
/ 

Interim Standard Ofter 4 (I.504). IS04 proV~des tor fixed payment 
rates over long time span~ There are three energy payment options 
and two capacity optionst Each provi~es for pricinq certainty in 
the form of fixed P~iC s (ramped or levelized), based on forecasts 
agree~ to at a 1983 egotiatinq conference among utilities, QFs, 
and Commission staf .1 

For ene~9Y payments, the Soledad developer chose Enerqy 
Option 1, which ~ovides for fixed energy prices equal to 100% of 
the forecasted~rice over a lO-year fixed price period. At the end 
of the fixed price period, enerqr payments are based on published 
avoided enerf.! costs, which are updated every quarter. In 
addition, th~ developer chose Capacity Option 2, for projects 

/ 

providinq/firm capacity, and for which payments are based on fixed, 
levelized shortac;e costs. If Soledad starts firm operations in 
1990, a/ planned,. it would receive fixed capacity pay.ments of 

/ 
$19&j'kM-year over the 30-year contract. 

/ 
~ 1 See D.83-09-054 on the development and payment terms of IS04 • 

- 2 -
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" 

... d d/ 
/" 

On June S, 1988, the COInmlSSlOn lssue an OJ 'er 
Instituting Rulemakinq (R.aa-06-007) requesting written eomments on 
a proposed set of quidelines tor negotiating mOd~eations to 
standard otter contraets (Guidelines)" ineludi~ paid and nonpaid. 
deterrals. In late swnmer, 1988, PG&E appro ehed AJS to, explore 
the possibility of neqotiating a deterral or SOledad. On 
oetober 14, 1989, the commission issued eeision (D.' 88-10-032 
adopting final quidelines for these t es of·neqotiations. On 
October 28, 1988, PG&E and A:1S siqned: a letter agreement outlining 
the deferral. The final aqreement, embodied in a First Amendment 
to the PPA, was executed on Oece er 29', 1988. (See AttacbJnent 1.) 

On March 23, 1989, PG filed Application (A., 39-03-03G 

requesting ex parte approval 0 the First Amendment~ ~he Division 
of Ratepayer Advoeates (ORA) iled a li~ited protest on June 7, 
1989. 2 A ~ay of hearing' wa held on July 24, 1989 before 
Commissioner Eckert and AI4 Weissman. Counsel tor ORA, PG&E, and. 
A:1S presented. closinq Tr I ents" in lieu of written briefs, at the 
July 24 hearing_ 

In0 :nw Fi1;st ~ 

Under the First Amendment, PG&E would payAJS to defer 
the Soledad. project tor up to· five years .. 3 PG&E would have the 

2 By Administrative Law Judge (ALJ) ruling dated May 12, 1989, 
ORA was qr~1ted a six-week e~ension of the normal 30-~ay deadline 
for filing7 . ' 

3 Under the First Amendment, the earliest SOledad could beqin to 
receive 1$04 capaeity and energy prices is June 27, 1995, five 
years after the oriqinal deadline.. Energy deliveries could beqin 
as earl:{ as March l,. 1995,. but payment would ~e at non-firm, 
economy/ energy prices,. with no paj'lllent for capacity.. 'l'he latest 

(Footnote continues on next page) 

i 
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option ot requiring AJS to shorten the de terral period upon two 
years' written notiee~ PG&E would pay AJS a lump sum deferral ?' 

payment of $3,675-,000 struetured as tollows: (1) $2,940,000 with-:G 
30 days of a final COlDmission decision approving the agreexne:c.t""and 
(2) $735,000 plus. interest when the project begins ezerrn 
deliveries to PG&E. 

The First Amendment also provides that ISO energy 
" payments would be reduced from 100% of the fixed, orecasted prices 

to- 90% forecasted and lO~ published prices over. the fixed priee 
period. For the first 10 years of the contr tr capacity paym¢~t$ 
would be reduced to $186/kW-year,. $10/kW-y r less than the axnount 
to which 'A:1S would be entitled if firm ea aeity availability were 
established in 1990. 

Finally, the First Amendmen provides AJS with an option 
to sUb:rni t a new proof of sl te contrcw. , provided the pro; ect remains 
entirely within the current boun1a 'ies of the Soledad Industrial 
Park • 

'IV. Position 0: The Parties 

Tbe testimony in/~is proeeeding foeused on throe issues 
related to- the reasonable~ess ot the First Amendment: (1) project 
viability, (2) benetitsliSks to- ratepayers, and (3) the lump'sum 
deferral payment~ Th~ositions of the parties are presented,_ 
issue-by-issue,. below 

(Footnote continued from previous page) 
I 

date at which initial energy deliveries eoul~ begin is June 27, 
1996. 

- 4 -
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A. lmiect Viabil~ /' 

The Guiaelines aaopted by the Commission in~S~10-032 
require examination of a QF's viability un40r the ~~ended 
contrac't as a prerequisite to modifications. Thyc;uidelines 
include a list of various aspects of project development that 
should be considered in assessing a project'~viability. (See 
Attachment 2.) The Guidelines further sta~ that, in general, 
deferrals and buyouts should be consider~ only with QFs WhQ have 
obtained all of the permits and certif'cations necessary to' go 
forward with their projects. 4 

ed deferral fully satisfies the 
requirement of the Commission'sidelines that a deferred project 
be viable. In support of thiS/~SitiO~, PG&E and AJS presented the 
following information on various aspects of the project's 
development~5 ;I 

(a) Project pes~Rtion and Interconn~ion studv Cost , 
Re~est Form~ A completed form was sUbmitted to· PG&E on April 12, 
1985. J' 

(b) Ztoof 2~ite control: Proof of site control in the 
form of land option payments was provided on AUCJUst 29., 1985-. 
(ToR at 45.) ~ 

(c) D~tailed Int~rc9Dnection Stu~: A detailed 
I • 

interconnection ~tUdy has been eompleted and a Special Facilities 
Agreement requc$ted. 

i 

(d) ;f%:oject Fee. Interconnec3;ion Pri2ritV: PG&E 
received prooithat an escrow account haa been e~tablished for the 
project fee dn July 31, 1985·. Interconnection priority was 
established on August 29, 1985·, when proof of s.ite control was 

4 0.38-10-032, Appendix A, Guideline &. 

5 ~cePt as otherwise indicated, this· inforlnation is directly 
fromlXhibit 1,. Prepared Testimony of Daniel Mesfin of PG&E • 

- 5· -
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submitted.. The project is currently in compliance with the 
Milestone Procedure (QFMP). 

(e) EermiU: All major permits necessary t proceed 
with the project have been issued. The critical pa~per.mit~ the 
Authority to Construct, was issued by the Montere~BaY Unified Air 
Pollution Control Oistrict on September 30, 198~ The other major 
pe:t'1t1it, the Conclitional Use Permit, was issued' by the City of 
Soleclad on July 20, 1988. (Copies ot perm~ are attaehed to-
EXhibit 3.) / 

(f) Fuel supplY: AJS has concluded negotiations wit.~ 
Weyerhaeuser corporation tor a 10-ye~ supply ot woodwaste and a 
site for a woodwaste processin~ an~ubing facility in Aberdeen, 
Washinqton. In addition, AJS in~ated a lonq-term rail 
transportation agreement with Burlinqton Northern and SOuthern 
Pacific railroad ~ompanies as~n optional fuel transportation mode. 
(Application, Exhibit E.) ! 

(g) Feasibility pf construction By the Five-Year 
peaglin~: The PPA five-y/ar deadline for the Soledad project is 
June 27, 1990. construclion of both the Soledad facility and the 
Al:>ercleen fuel clensificltion plant was to be by turnkey contract. 

I 

AJS signed a letter ~ intent on September 30, ~988 with 
Ultrasystems Engineers and Constructors, Inc~r and Energy Products 
of Idaho,to constrict the Soledad facility and Aberdeen fuel 
ciensification plant. The Letter of Intent de,scribes the primary 

! 
terms and conditions for turnkey construction of the facility and 

j 

binds the parties to negotiate in gooci faith. to' a final contract. 
I 

This document/included a fixed price tor the design, engineering, 
I 

and construction of the facility~ including the equipment 
purchasing,/performance and' completion guarantees, liquidated, 
d.amages and bonus clauses Under the Letter of Intent, the / .. 

- 6 -
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contractors would face severe penalties for failure to ~e 
facility, 'operational by the five-year deadline~ 6 / 

eh) ~quipment ~ocurement Status. Enqin~ring( and 
pe~ign Status: Under the turnkey contract desc~ed ~ove, the 
contractors' obligation to have the facility ~erational by the 
five-year deadline included the obligation . obtain all necessary 
equipment and to desi9'll the facility. AJ has mad.e do'Wn pa~ent$ 
to secure the price and. d.elivery sched.u e of the project's critieal 
equipment. 

(i) Status of Finan;ing: AJS began see~ng financing 
proposals in July 1988. Six inst' utions, all experiencee'l. in 
lend.ing to the alternate energy nd.ustry, expressed. serious 
interes,t in the proj eet by res onding with detailed proposals. :A:JS 

d.ecided to proeeed with Kans lis-Osake-Panxki and The FUju Bank, 
Limited. These lenders co~leted their due d.iligenee review and 
were,. at the end of 1988,~repared to proceed with e'l.ocumentation 
and closing of the lend.~g arrangements. (Exhibit 4, Attachment 1, 
Project Finaneing Lett~.) 

(j) >ash r~ow Analysis: AJS provided PG&E with a pro 
forma eash flow sta~ment. PG&E's evaluation. of the pro forma, 
using standard fi~'ncial investment tests, confirmed the eeonomic 
viability of the ;facility. 

(k) a¢v~loper's prior Experien~~: AJS's parent company, 
Axel Johnson, inc., is actively involved in the alternative energy 

/ 
industry. Axel Johnson, Inc. has two operational projects of it$ 

f ' 
own an<1 14 other proj ects which it holds jointly with another 
party. / 

RA obtained and reviewed the documentation submitted to 
S· on project viability, including permitting information, 

Exhibit 3, pp. 2-3. 

- 7 -
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letters of intent, pro forma cash flow and fuel supply analyses, 
and engineering' aqreements'-;' In ORA's view, the in:for.mation 
provided indicates a reasonable possibility tnazthe _ ~jeet is 
viable unc:ler the original IS04. (TR: at 59'.) 

At the same time, ORA identifies som uncertainties 
related to project viability. Because the ~~deen densifieation 
plant is the only fuel source identified fOr the J~S project, ORA 
notes that timely' construction of that ~t'ant is as ess~ntial to the 

viabili ty of the proj ect as tilnely cOl.$truction of the bio:rcass 
project itself. For both construct:i.oon projects, the letter of 
intent specifies that it is not a/{egallY binding or enforceable 
aqreement. DRA also notes that,;the First Alnenc:lment was executed l$ 

months before the original construction deadline. In ORA's view, 
this time allowance is "rath~ narrow", given AJS's estimated lead-

I 
~ime (l6-18 months) needed'jfor projects such as Soledad. (orR at 
6l-62.) / 

ORA also, points out that the net return to, owner cash 
flow contains sustainecfnegative returns for the 5-year period 

I 

beginning in year G ;: the project. Moreover, the fixed energy 
price period expires in year 10, which increases the risX 
surrounding the projected positive returns from that point forward. 
ORA acknowledges ~at it is not uncommon for financially viable 
projects to- foreeast some perioc:ls "in the red," as. long as the 
proj ect as a wh.ble is viable., However, DRA consic1ers this to be an 
indicator of uricertainty regarding the economic viability of the 

. project.' 

, Se$ Er~ibit " p. 4. As described below, a late-filed exhibit 
was s~tted with corrected cash flows; nonetheless, DRA's general 
Obseytions concerning the direction of cash flows· are still 
valid 

- 8 -
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~nefitsICQ~S~O Ratepavers 

. . 

/ 
/ 

Sinee the energy and capacity pric¢s under IS04 are 
higher than current projections of short-run avo~ed costs, 

/ 

ratepayers benefit from vi~le projeets beinydeferred into the 
future. According to PG&E, the First A:menc1.ment saves ratepayers an 
estimated $-lS to $25- million (net presenthalue, in 1985 dollars) .. 
l'hese savings result from the price coFess.ions agreed upon by lWS, 
coupled with deterral of the project/to a date when 1S04 prices 
will be closer to expected avoided/~osts .. S l'hey also take 
account o·f the lump sum deferral ),ayment of $3 ... 7 million. l'he 
range in estimates reflect two sets of resource assumptions (PG&E's 
and DRA's). ;I . 

ORA points out th~ these savings are realized only if 
one assumes that the projecf is viable under the unamended 
contract. If the project/iS not viable,- but ultimately built under 
a five-year deferral, rafepayers experience net costs of $16 to $29' 

J 
million. These figures reflect the estimated overpayments 
associated with the a~ended contract,. including deferral payments. 

Since PG&IihaS the option of reducing the deferral period 
under the First Alnlndlnent, ORA also examined net benefits/costs to 

I ratepayers of two~, three-, and tour-year deferrals. From this 
analysis, ORA coricludes that, based on current projections of 

I 

avoided costs,fthe five-year deferral period maximizes ratepayers 
benefits (if the project is viable) and minimizes ratepayer costs 
(if the projJct is nonviable). ORA therefore do@ts that , . 

;' 
I 
f 

/ 

S In.; other words, net benefits accrue to ratepayers to the 
extent/that overpayments under the deterral agreement are less than 
the o~erpayments that would have been paid unaer the unamended 
contract. Overpayments are calculated as the ditferenee between 
cont~aet prices and current projections. of short-run avoided costs. 

I ., 

- 9 -
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implementing the option to reduce the deferral w 
ratepayers' best interest.9 / 
c. 2:be Defel;XSll Pay;:ment 

As described above, the First Amendment includes a 
deferral payment of $3~7 :million, $2.9 dllion of Which is paid 
upfront (30 days after the commissi~nz decision), with the 
remainder being paid (with interest~~~en the project begins energy 
deliveries. PG&E and AJS- testifie~ that the deferral .payment was 
negotiated to compensate AJS· for~e costs of deferral,. including 
nonrecoverable expenses for re~gineering, permitting and other 
development activities needed;t0 :00 redone. (1'R at 31, 49-50.) 

Acoording to PG&E, the $3-.7 pillion payment was arrived at as part 
of a negotiatins process, ~fter reviewing AJS's estimates of 
nonrecoverable expenses~)~ 

In PG&E's vie~ the deferral payment is an integral part 
of the negotiated paCk/gel' and AJS' would not have agreed to- a 
deferral without it.. In support of this. position, A:1S testified to 

9 ORA also a sessed the net benetits to ratepayers if the 
Commission den.lies this application, and the ''baokup'' one-year 
nonpaid defer;al (with prioing conoessions) takes effeot_ This 
baokUp deferral is described in the October 28, 1988 Letter of 
Intent between PG&E and AJS, but is not inoluded in the executed 
First Amendment. Should this deferral take plaoe as a result of 
today's de~sion, it will be reviewed for reasonableness in the 
appropriate Energy Cost Adjustment Clause (ECAC) proceedings. 

lO AJS ~riginallY submitted estimates ot approKimately $$ ~llion 
in nonr~~~erable development oosts, inoluding $2.25 million in 
bankrup:t:.oy payments.. AJS is required to make these payments as a 
condit~on for assignment of the PPA. PG&E recognized only $1.4 
milli~ of these costs as lost expenses attributable to the First 
Amendment. The final ne90tiate~ figure reflects PG&E's estimates 
ot nonrecoverabl~ costs, plus. the bankruptcy payments~ PG&E 
testified that it considered the bankruptcy ,expenses as a separate 
oatqgory from. deferral-related. expenses, to ~e ne90tiated. 
separately. (See TR. at 49-54, 106-108, 111-115~) 

- 10 -
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the various costs and risks it assumes under the First Amendment, 
including nonrecoverable, 'expenses, loss of tax benefi~ ener9Y and. 
capacity price concessions, and the uncertainty conoe'rninq future 

./ 

development costs·. (TIt at 31, 45-47, 5·3-54, 126/"2'7_) 

AJS· also testified that, in certain ~spects, the 
deferral makes it easier to develop the proje6t.. ('l'R at 2"9, 55-57, 
132.) However, A:JS asserts that these considerations do, not offset 
the costs/risks of deferral; they simpl~ould have proceeded with 
the project,. as planned, if PG&E had approached them with a nonpaid 

r 
proposal (TR at 133). ;: 

In its testimony, DRAc~eluded that PG&E was reasonable 
in attempting to negotiate a paid deferral with AJS. 11 However, 
ORA questions the need for an ~front payment to realize the 
deferral benefits. ORA note sf that, under a paid deferral (or 
~uyout), ratepayers face bo~h the risk of project nonviability, as 

,I • 

well as an abandonment r~'k. As long as there is some uncertainty 
regarding these risks,. DRA believes, that the deferral agreement 

I 

11 While ORA ~ oriqinally question the need to pay . 
something for ~is deferral, ORA subsequently raised this issue 
durin~ evident~ary hearings in sponsoring Exhibits 5 and 6. These 
exhib:l.ts compare the internal rates ot return (IRRs) to AJS, on a 
cash flow ba~isf for the unamended and deferral aqreements. 1hey 
were developed from the pro forma cash flow information supplied. by 
AJS in response to, DRA's data requests. Exhibits Sand 6 indicate 
that AJSr6Uld realize sUbstantial cash flow benefits from the 
,deferral. However, during the hearing process it became apparent 
that (a) the assumptions used in the cash flow projections were 
inconsi ent with each other and included significant errors 
relate~to tax considerations and (b) the IRR could not be used as 
a comp'rison measure ot profit~ility because there were negative 
cash lows. (See TR at 43, 94-95, 102-103, 108-111.) Accordingly, 
PG&E as directed to· submit late-filed Exhibit 9 with corrected 
cas flow comparisons, using NPV analysiS. This exhibit, which was 
rev ewed and approved by DRA and 'A:JS·, indicates that projected cash 
tlq'Ws are lower, on a net present value basis und.er the First 
Amendment deferral. . . . 
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should be structured to eliminate as much ratepayer risk as~" 
possible. /. ~ 

DRA argues that PG&E shareholders should s~ this risk~ 
In D~'S view, giving PG&E an economic stake in th0rrectness of 
its own assessment of the viability of the project will help to , 
ensure that PG&E has fully applied its substantial investisative 

•• "'./ .:I resources to lts reVlew. ORA there~ore recommen~s that PG&E be 
allowed to book in·ECAC only 75% of the $~9 million upfront 
payments, with the remaining 25% to' be/ecoverec:1 with the $735,,0()O 
payment when the project comes on line • 

. /. v. )2l,Scussl.on 

/ 
As we emphasizec:1 in/O.8S-10-038, paid c:1eferrals put the 

ratepayers at the greatest ~sk of any type of contract 
modific~tion. ~he ratepay'~~ are not only put at risk that the 

"I 
agreement breathes life i~to a moribund project, but also that they 

/ 
are paying for something they would otherwise have received for 
free. 12 Accorc:1ingly~/the viability test for paid deferrals is a 
stringent one.. ,I 

We have carefully reviewed the record on the issue of 
viability, and concur with PG&E and ORA that the project has passed 

,I 

the threshold test outlined in our Guidelines. As described in 
• , .r 

Sect.l.on IV abo~e, as of October 28-, 1988, when PG&E and AJS signed 
the deferral ,letter of intent, Soledad was well on track under all 
aspects of project ~evelopment: The project was in full compliance 
with the QF.MP milestones, and AJS, had alreac:1y obtainec:1 all 
necessary/permits. On August 3, 1988, AJS si9ned a 10-year 

,-

contract/with a major lumber company for the supply,o! woodwaste 
( 

i' 

," , 
i 

12/ See 0.88-10-038, pp. 33, 36. 
:-
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fuel in a region with large stores of waste fuel available. On."'" 
September 30, 1988, 21 months prior to the tivc-year'deadli~ AJS ,-
signed a letter of intent with construction contractors oUtlininq 
terms with strong incentives for timely completion of ~~ project. 
'Major equipment had been ordered, and. d.eposits had be€n placed on 
that equipment. Pro forma cash flow projections ~icate that the 
project was financeable under the original co~t~ ct. Lenders had 
completed their review of the project and wer ready to proeeed 
with documentation and closing of the lendi~ arrangements. 

Based on the impressive documen,~ion of viability 
presented in this case, we are satisfied at PG&E was- reasonable 
in approaching AJS· to negotiate a paid eferral for the Soledad 
project. We agree with PG&E that, i all likelihood, the projeet 
could have come on-line under the unamended IS04 contraet. , 

This finding of reason~~1eness does not~ however, 
automatically extend to the specifie terms of the negotiated 

I 
deferral. The reaSonableneSS;Of those terms depends upon several 
factors, including (1) the ?ange of net ratepayer benefits/risks 
assoeiated with. the deferraiJ., (2-, the relative likelihood of 
ratepayers ex-periencing y{ese benefits/costs, (3) the extent to 
which deferral :benefits!,c~Uld be achieved without a deferral 
payment,. and (4) th:l:vel and timing of the deferral payment. As 
discussed below, the ssue of ratepayer risk must be factored into 
each of these consi erations. 

We start!with the deferral payment. Cleazly, ratepayers 
would. :be better Itt if they d.idn't have to· pay $3,675-,000 for the 
deferral.. Is tli'is payment necessary? We address this question by 
examining the;6elative benefits and costs/risks to AJS in agreeing 
to- a five-ye~ deferral of Soledad. 

Ir/ terms of beneti ts, AJS acknowled.ges that keeping' the 
projeet in;lthe company's portfolio for tuture aevelopment would. 
enable 7 lIlallaqement to allocate more time to a.recentlY acquired 

f - 13 -
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Synergies company. (T.R at 29, 55-57.) In addition, AJS ma~' 
some bonus payments that it would have had to' pay to th~ontractor 

- / 
to meet the 1990 deadline.13 (TR at 132.) The deferpl also-
benefits AJS· to, the extent that there is any residua1 uncertainty 
concerning project viability. ~ 

However, as summarized in Figure 1~ ~e costs and risks 
to AJS are substantial: Estimates of nonrec~erab1e development 
costs, including equipment deposits, permitifees" testing, and 

- I 
reengineering, range from $1.6 (PG&E) t~2.9 million (AJS). ~e 

pricing concessions agreed to in the F~st Amenament represent 
payment reductions of $1.4 to $2.9 miilion (in NPV, 1989 dollars). 
The deferral also delays the revenue's that AJS would use to offset 
upfront bankruptcy diSbursements,~equired as a condition for 
assumption of the PPA from the ~evious developer. In addition, 
AJS assumes all risks that ecoz:omic or requlatory factors might 
change to reduce proj ect pro¥t~ili ty. And finally, in deferring 
Soledad~ AJS will lose certa'in tax benefits, as reflected in a 

,f "" • somewhat lower cash flow and return to- owner. (See Late-.lled 
Exhibit 9.) , 

On balance, t e record in this proceeding indicates that 
the costs and risks to!AJS in deferring the project for five years 
far outweigh the pot~tial benefits. We note that the issue of 
viability extends td this conclusion as well. If there were major 
uncertainties conc~rning project vi~ility,_ the benefits of 
deferral to AJS c6uld far outweigh the costs/risk. Given our 

/ 
13 The Fi~st Amendment also provides AJS with some flexibility to 

relocate the plant within the same industrial park. In our view~ 
this ''benet'i ttl directly offsets the risk to- AJS that the parcel of 
land in the industrial park (for which AJS has been paying purchase 
options) will not be available in five years. In effect, 
these twd elements o! the benefit/cost comparison cancel each other 
out~ (~e Figure 1.) 

I 
l - 14 -
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, . , 

assessment of viability, ana the above comparison 
to A:JS, we concluae that a aeferral payment is inaeea to 
gain the ratepayer benefits associatea with the Amendment 
aeferral. 

We now examine the relative benetits 
ratepayers ot the negotiatea package, incl_~~ ••• ~ 
payment terms. Guideline III, paragraph 7, 
aate aeterrals ••• may be consiaered only it 

tes that "on-line 
ratepayers' 

interests will be served. demonstrably by such d.eterral." 
There is no controversy over the rel range of potential 
ratepayer benefits under this paid al. PG&E an~ DRA agree 
that ratepayers woula realize an estUmated $18 to $2S million (in 
NPV) , assuming that the project is ~iable. 

As ORA po·ints- out, thor:;! is always some ris~ to , 
ratepayers that, the project is ~ viable. While we concur with 
PG&E that the aeferral is most;likely t~ be~efit ratepayers (i.e., 
because it is most likely t~i the project was viable to· begin 
with), DRA has identified some legitimate uncertainties regarding 
project viability. As a r~ult, ratepayers are exposed to some 
risk of nonviability and ;the associatea costs. 

Iaeally, we w~nla assign specific probabilities to each 
of the potential outcomes ot this agreement~ and then derive a 
weighted average of prbjectea ratepayer net benefits. Were the 

I 

issue of viability a/close call, we would probably need to 
caretully consider the likelihood ot each event. However, as 
discussed above, we consider the most likely outcomes to be those 
associated with ai/Viable project. While viability 'may not be 100% 
certain, in our ;udgment it is certainly close. We therefore 
concluae that the proposed paia de terral complies with Guideline 
III,. paragrap~/7. Ratepayers will be served demonstrably better by 
such aeferra

7
l even when the risks of nonviability are taken int~ 

account. 
. 

f 
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.. / 
PG&E and AJS would arque that these f.nd.ng~e 

sufficient for approving the reas'Onableness of the prst Amendment 
terms, including the uptr'Ont paY1l1ent 'Of $2.9 milJ):on. However, we 
agree with DRA that the deferral agreement shouId be structured to 
eliminate as much ratepayer risk as p'Ossible In additien to the 
risk 'Of n'Onviability, a paid deferral impe es the added risk 'Of 
paying te defer a pr'Ojeet (even a viabl 'One) that the devel'Oper 
has alreaa.y decided te abanden. 14 ~h cost te ratepayers 'Of this 
risk is the upfrent payment 'Of $2, 94,0~ 000. Mereever, in makinq 
th1s n'Onrefundable, uptront payme~ ratepayers assume a p'Orti'On 'Of 
develepment risk that is pr'Operlyfalleeated te the develeper. 

DRA prepeses te mini~e these risks by putting PG&E's 
shareholders at risk tor a po£ticn 'Of the uptrent payment. We 
disagree with that approacni. PG&E's ratepayers, and net the 
sharehol~crs, ~enetit tr~reductions in centract 'Overpayments. 
Moreever, ultimate ccmp~ticn of the project is net a measure 'Of 
PG&E's aggressiveness;Cn assessing project viability under the 
unamended ccntract. ;Since the allocatien et benefits and costs in 
this deferral agre;ment are s'Olely between ratepayers and the 
devel'Oper, any propcsal te reduce ratepayer risk sh'Ould affect 
'Only these twc p/rties. 

/ 

AcCc~in9'ly, we approve the First Amendment subject tc 
the cenditien;':hat,. sh'Ould the preject ~ :be ]:)uilt ter any reason, 
A3S will retund the $2.9 .million up front paY1l1ent in tull to· ' 
ratepayers. This cenditien will satisfy cur c'Oncerns· that 1\:1S 

'14 puring the hearings, there was scme confusion ever the me~~ing 
'Of this term. It does net reter te the ultimate abandenment 'Of a 
pr'Oject, due t'O future events. Rather, it reters to the d'Ownside 
risk that a devel'Oper, tor a variety ot reasens,. may have alread.y 
de/eided not te· pursue the prcject, even if it cculd have been Duilt 
under the 'Original terms 'Ot the ccntract.. (See nt at 96.) 
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tully inten"'s to pursue the project. Moreover, it .. ppropriatel~ 
places project ~evelopment risk onto the developer, and not th~ 
ratepayer. As we stated in the Guidelines and other order~we 
continue to believe strongly that the risk ot project development 
should be borne by the QF developer.1S In all oth:2:er r~pects, the 
First Amendment terms would remain unchanged. 

Thus, our order today is to deny the ap ication, but we 
~ 

will hold the proceeding open, pending receipt ot a status report 
from PG&E. The status report is due no later than 15 days trom the 
eftective date of this order. the report w~ indicate acceptance 
or rejection of the condition set forth ab~~e. In the case ot . / . 
acceptance" the report shall attach revis'ed First Amendmont 
language implementing these terxns. IfAe revisions fully comply 
with the change described above, we w.ould.make a prospective 

I 
finding that payments by PG&E pursuant to, the First Amendment are 

I 
reasonable and tully recoverable ~om ratepayers to the same extent 
as payments pursuant to standar~ffer power purchase 
aqreements,.16 Pursuant to- 0 .. Sa.-10-032 (Conclusion of Law 36), we 
woul~ confirm that the facili'!=Y"s. current Milestone No .. 12 deadline 

, I 
under the QFMP ~s extended t,o June 27, 1996. 

Findings ot Ea£t ~ 
1. AJS is the current developer of a 16 MW woodwaste 

I 
facility located in Soledad,. Calitornia .. 

2. Soledad's ppAireflects the terms and conditions ot 
IS04. 

15 See, for e~mple, 0.88-09-038, p. 4 and 0.88-10-032, p. 17. 

16 However, ~ will reserve the right to e~ine for 
reasonablenes~ in the appropriate ECAC proceeding any decision by 
PG&E to shorten the deferral period under 'the First Amendment~ or 
to invoXe the·~acku~ one year nonpaid deferral_ 

I 
I 
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3. Under the te~s ot the PPA, Soledad is required to ~e /;~ 

operational :by J~e 27, 1990. . /' 
4. Under the terms of the PPA, AJS would be paid fixed ~ 

energy payments based on lOO% of forecasted prices over the ~xed 
price period (10 years)~ Capacity payments would:be fixe~nd 
levelized at $196/kW-year over the 30-year contract. / 

5. On October 28, 1988, PG&E and AJS signed a~tter 
agreement outlining deferral terms tor the SOleda~project. 

6. Or! Oecember 29, 1988', PG&E and A:JS executed the final 
deferral agreement,. embodied in a First Amendm.e~t to· the Soledad 
Power Purchase Aqreement. ~ 

7. Under the First Amendment,. AJS ,OUld: (a) deter the 
project on-line date for tive years, except if a shorter deferral 
periOd were requested by PG&E~ (b) red~e IS04.enerqy payments to 
90% of fixed, forecasted prices, witJ!lO% based on published 
prices~ (c) reduce IS04 capacity parments to $186IkW-year for the 

~ 

first 10 years of the contract; ~) receiv.e $2,.940,000 upfront and 
$735,000 (plus interest) when ~ project beqins energy deliveries: 
and (e) have the option ot s~itting a new proof of site control, 
provided the project remains/within the Soledad Industrial Park. 

S. On March 23, 19S9I,' PG&E filed A.89-03-036 requesting ex 
.II • I parte approval o~ the F~~st Amendment. 

9. On June 7, 19&9, ORA filed a limited protest. 
10. A day of hea/ing was held on July 24,. 1989 :before 

f , I, 
Comm1ss1oner Eckert and ALJ We1ssman. 

11.. The commis~ion's quidelines on contract administration 
(Guidelines),. adop~ed in 0.88-10-032, require examination ot a ~F's 
viability under ttie unamended contract as a prerequisite to 
moditications. ;I . 

12. The Gui~elines turther state that~ in general, deterrals 
and buyouts siould be considered only with QFs who have o:btained 
all of the pe"rmits. and certification necessary to· go !O~ard with 

/ ' 

their projects .. . ! 
I - 18 -
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13. ~he Guidelines state that on-line date deferrals may be 
considered only if the ratepayers' interests will be served 
demonstrably better by such deferral. 

14. In D.88-10-032, we reiterated our intention in th-e QF 
proqram to insulate ratepayers from development risk. ~ 

15. On Auqust 3, 1988, AJS· signed a lo-year contract with a 
/. . major l~er company for the supply of woodwaste tuQ1 ~n a req~on 

with large stores of waste fuel available. ~ 
16. On septeml:>er 30, 1988, 21 months pri7 to the five-year 

deadline, A:JS siqned a letter of intent with/construction 
contractors outlin;ng terms· with strong incentives for ti~ely 
completion of the project. ~ 

17. As of October 28, 1988, When;PG&E and AJS signed the 
deferral letter of inten,t,., AJS had al.,ready (a) obtained all 
necessary permits to go- forward wit~the Soledad project; 
(b) ordered and placed depositsoxl'major equipment, ane1 
(c) solicited and received serio{s financinq proposals from six 
major banks.. / 

18. By the end of 1988,/prOjoct lenders had completed their 
due diligence review of SO~dad and were prepared to proceee1 with 
documentation and closing~f the lending arrangements. 

19. Pro forma cas~flow projections indicate that the project 
I 

was financeable under the original contract. 
20. Soledad is;!n full compliance with the QFMP milestones. 
21. AJS's parent company, Axel Johnson, Inc. is actively 

involved in the ali'ernative energy industry. .. 
22. ORA ob;fined and reviewed the documentation submitted to 

PG&E by AJS on project viability .. 
23. ORA cbnelUdes that Soledad meets the Commission's 

threshold test/Of viability, because there is a reasonable 
possibility ~at the project is. viable under the original 1$04. 

24 • ~~'S estimated. leadtime fo~ projects such as SOledad is 

16-18 mont; • 

~ 

/ 
I 
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25. Under the unamended contract~ the net return to owner 
cash flow contains sustained negative returns for the five-year /' 
period beginning in year six of the project. ~r~ 

26. If the project is vi~le under the unamended con,;nct~ 
and ultimately built, the First Amendment saves ratepaye:rs an 
estimated $18 to $-25, million (NPVin 1988 dollars) in~~erpayments. 

27. If the project is not viable, and ultimately built~ the , 
net costs to ratepayers under the First Amendm7nt is estimated at 
$16 to $29 million. 

28. Based on current projections of av~ded costs, the five
year deferral period maximizes ratepayer ben'efits if the project is 
viable,. and minimizes ratepayer costs if/tbe project is nonviable. 

29. Ratepayers would be better o~ under all possible 
scenarios if they did not need to· pa~be developer for this 
deferral. I . 

30. Ratepayers should pay for a deferral only if the 
costs/risks to .tbe developerzp 'ar to substantially outweigh the 
benefits of deferral. 

31. Keeping the projec in the company's portfolio for future 
development would enable AJs'management to devote more time to a 

1 . d . I recent y acqulre Synerglcs Company • 
.I • 32. The deferral ~ enable AJS· to avo~d some bonus paYQents 

to the construction con;(ractor. 
33. Estimates 0?lnonreeOV~rable development costs, including 

equipment deposits, permit fees, testing, and reenqineering range 
from $1.6· (PG&E) tOLS2 .. 9 million (AJS·).-

34. The pricing concessions agreed to in the First Amendment 
represent paymentj'reductions of $~.4 to $2.9 million (in NPV, 1989 

dollars). / 
3~. The deferral delays the revenues that AJS would use to· 

offset upfront/bankruptey Clis:bursements, required as a eonciition , 
tor assumptio,n of the Purchase Power A<]X'ee:nent from the previous 
developer. / . 

I 

. / 
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:36·. Ond.er the First Amendment, A:1S assumes all risks t.~t 
economic or regulatory factors ~iqht chan~e to reduce project 
profitability. 

:37. In deferrinq Soledad, AJS will lose certain tax bene~~tS, 
as reflected in a somewhat lower cash flow and return to o~. 

38. 'rhere is always some risk to ratepayers tZha/ project 
is not viable. 

39. In addition to the risk of nonviability, paid deferral 
with up front payments imposes the added risk ot p~iinq to dcter a 
viable project that the developer has already d~ided to ~andon. , , 

40. Upfront,. nonrefundable payments pla~ the ratepayc:- lon 
the position of assuming QF development risk£. 

41. ORA"s proposal for risk Sharin9~OUld. put PG&E 
sharehold.ers at risk for a portion ot the up front payment. 

42. PG&E's ratepayers,. and. not sh'areholders, benofit from 
I ' 

reductions in the overpayments associ'ated. with stanclard otters • 
.I 

43. Completion of Soledad in;£ive years is. not a measure of 
PG&E's aggressiveness in assessing project viability under the 

I' 
unamended contract. l 

~ 

44. 'rhe allocation of benefits and costs/risks associated 
I 

with the First Amendment is b'etween ratepayers and the developer. 
/ 

ConclusiQ:gs or Law / 
1. PG&E has met th~threshold test of project viability, 

consistent with our adopied suidelines in 0.88-10-032, in 
I 

negotiating a paid deferral with Soledad_ 
I, , 

2. A deferral payment loS necessary -to gal.n the ratepayer 
I 

benefits associated with the First Amendment deferral. 
3. Under the/most likely scenarios,. ratepayers will derive 

substantial monetary benefits under the ter.ms of the First 
Alnendm.ent, assumi~g a five-year deferral period., 

4. ~he re~sonableness of PG&E to exercise its option under 
the First Amen~ent for a shorter deferral should ~e reviewed in 

'" f ., the approprl.ate ECAC proeeedlonq_ 
/ 

J 
I 

,f 

/ 
( 

,J , 
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5. Considering the various uncertainties, the proposed 
up front paYl1\ent is unreasonable because it· does not adequately /' 
mitigate the elownside risks to ratepayers, anel exposes rate~,ers 
to an unacceptable amount of development risk.. / 

6. In order to mitigate these risks, the upfron5/Payment 
should be ~de refundable by the developer if the pr~feet is not 
built. ~ I 

7. ~his order should be made effective immediately in order 
to· give PG&E and AJS timely information regar~9 the status of the 
proposed First Amendment. 

Q RD E R 

~T' ~s ORDERED that~ 

1. The application of Pacifi Gas and Electric' Company 
(PG&E) is denied. ~ 

2. The proceeding shall be held open pending receipt of a 
status report from PG&E. The r'port shall be filed and served in 
this proceeding no later thanilS days from the effective da:l:e of 
this order, and shall indicfte whether PG&E and Axel Johnson 

I 

Soledad, Ine. aeeept 7<i:Jeet the revised tel:lllS deserilled in 

Ii 
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seetion V of the opinion. In the case of acceptance, the re~ 
shall attach revised First Amendment lanquaqc implementing- t-liese 

terms. L 
~his order is effective today. 
Dated I at San Francisc I california." 
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1. 

2. 

3. 

. Figure 1 

Comparison of Costs and Benefits of Soledad 
Psferral to l,JS (Without Pe.te=l Payment) /~ 

Benefits to Developer Costs/Risks t9 pevel2Per 

Adds flexi~ility to relocate 
plant wi thin same 
industrial park. 
(TR at 45) 

Soledad kept in portfolio 
as future project while 
diverting limited management 
resources to Synergies project. 
(TR at 5-5·) 

Dev:eloper may avoid'bonus 
payments to contractor for 
construction (and any 
uncertainty in meeting 5-year 
deadline). 
(TR at 132) 

1. 

2. 

3. 

Costs estilnated /s1.6 to
$2.9 million (includinq 
nonrecoverable'deposit$ and 
tests) for Feenqineerinq 
(e .. g .. steam. turbine), 
permittinq,. and other 
development activities needed 
to be/redone. 
('jIat 31, 49, 53-54) 

payment reductions of $1.4 to 
2.9 million (in NPV, 1989 

dollars) due t~·prieing 
concessions during first 10 
years .. 
(Exnibit a) 

Risk that economic or 
regulatory tactorsmight 
change t~ re<iuce' 
pro:fitMility (e .. g .. , 
construction costs~ renewal 
of air quality permit, an<i 
associated requirements). 
(TR at 47, .53) 

4.. Risk- that the parcel. of land 
in the industrial· park (for 
whieb. &JS has purchase 
options) is not available in 
5 years·. 
(1'R at 46-47) 

S.Delay in revenues to· cover 
upfront bankruptcy payment. erR at 113-114) 

6. Lost tax: ~enefi ts· as 
reflected in lower NPV of 
cash'flowand return to· owner 
(even. with de !erra 1 payment)· .. 
(Exhibit 9) 

7.. Change in public relations 
in Soledad area .. 
('l'R at47) 
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ATTACHMENT 

FIRST AMENDMENT 
TO'~ 

POWER P'O'RCBASE AGREEMENT 
FOR 

LONG-TERM·ENER~ AND CAPACITY 
BEnlEEN 

AXEL JOHNSON SOLEDAD, INC. 
AND ' 

PACIFIC GAS AND ELEcnUC COMPANY 

This First Amenament is b~d between Pacific Cas 

and Electric Company ("Pc:;&E"), a california corporation, and 
/ 

Axel Johnson Soledad, Inc. (-"'Seller"), a Delaware 
. ;I. 

Corporatl.on. PC&E and Seller are sometl.X1'Les referred to 

herein collectively as th!"parties II and inciiviClua11y as 

"party. II / 

RECITALS 

A. Oeberst & Associates on April 11, 1985, and 
/ 

PGScE on June 27'/11985, executed an Interim Standard Offer 

No. 4 Lonq-TermiEnergy' and Capacity Power Purchase Aqreement 

(the "Agreemeit,,) for a proposed. 16·,000 kW biomass facility 
/ 

to be located at SOledad Industrial Park, Monterey County, 

CalifOrnil (the "Facility"). The Agreement was thereafter 

aSSigne~bY Oeberst & Associates to· Seller and acknowledged 

to assignment executed by PG&E on July 5, 

B. Seller has provided documentation and other 

25· in ormation requested by PC&E regarding the project status 

26· and the likelihood that Seller would. build the Facility and 
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12 

l3 

14 

l5 

16 

17 

18: 

19 

20 

21 

22 

23 

24 

25 

~'I 26 . ~ 

A'X"I'ACHMEN'l' 

begin energy deliveries within the Agreement's Article l2 

five-year deadline. In particular, at PGOcE' s request, 

Seller has sUbmitted information showing, among other 

things, that Seller has obtained all of the perm~.t ~d 
certification necessary to· go 'forward with eons~ction and 

operation of the Faeilitx and that fuel a.n~onstruction 
ficancing are available. Seller has prov~ site control, 

has provided a Project Description an~tereonnection Study 

Request, has paid for a detailed interconnection study, and 

is in compliance with the Quali~ng Facili ty Milestone 

Pxocedure. Seller has provideJ'PG&E wi~ a letter from 

Seller's turn-key enqineeri~ and construction contractor 

assuring that Seller woul~e able to complete the Facility 

and begin energy delivej1~s within the Agreement's Article 

12 five-year deadline~nd 

c.. selley has represented ~t the information 

and documentation ~ has submitted to PG&E to demonstrate 

the Facili t.y' s ,I ili ty are true, correct, aceura't.~ and 

complete. substantially upon these 

representation in determining that the Facility 'is viable 

and that Seller could construct the Facility described in 

, I d' d l' , 'thi th this Agreement a.:c. :begloll ener9Y e ;1.VerloeS Wl. Xl e 

Agreement'si Article l2 five-year deadline; and 
I 

/0. Based upon the information and documentation 

submitte~y Seller, PG&E has determined that the Facility 
v . 

is viable and that Seller could construct the Facility and 
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1 :begin energy deliveries within the Article 12 five-year 

2 deadline; and 

3 

4 

5 

6-

7 

8 

9 

10 

11 

12 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

E. A key faetor in PC&E' s a:}sessment of proj ect ./ 

viability is the identity of Seller; and Z 
F. Despite Seller's confidence that~ er could 

construct the Facili ty and start energy deliv.eries wi thin 

the Agreement's Article 12 five-year dead~ Seller wishes 

to defer construction of the Facility~aUse, among other 

benefits, Seller could thereby ar paying a s1ll:>stantial 

bonus to its turn-key engineering and construction 

contractor, and could make re efficient use 0:( ito 

economic and physical res~rces; and. 

G. Pc&E Wistes to- defer the start of energy 

deliveries from the~acilit:r: in order to avoid in the 

interim paying fO/th~ Facility'S energy at prices higher 

than the forecasted al ternat.ive replacement energy cost,. and 

to defer th~eration 0:( the Facilitx until a time when 

there is 7 greater likelihood that Pc.&E will need the 

Fa.cili tv' $ capacity. The deferral of the project is 

expected;' to result in suDstantial ratepayer savings; and 
/ I H. PG&E and Seller have agreed that enert;":! 

/ 
deliveries will not begin earlier than March 1, 1995, and 

~~ the Agreement's fixed prices will not be paid for any 
, 

d~li"",eries from the FacilitY which oceur prior to June 27, 
// 
1995-. 

. 
If deliveries begin on or after March 1, 1995 and 

26- before June 27, 1995-, Seller will receive nonfirm, economy 

-3-
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energy prices (which may be less than stanc1a.rd Offer No.1 /"" 

published ener9Y prices), but no capacity prices prior to"" 
June 27, 1995; and - ./ 

1. ' PG&E anc1 Seller have agreed tha.~der 
Article 12, initial energy deliveries' from ~acilitY will 

/ 
occur no later than June 27, 1996; anc1 that this represents 

a contractual obligation by seller ~the Facility which 

Seller may not breach in order to~among other things, take 

advantage of higher prices which may be available in the 

future; 'and / 
/ 

J. PG&E and Sel"ler have agreed that during the 

fixed' price period whic~hall not 'begin prior to June 27, 

199$., ninety (90) per{ent of Seller's deliveries shall 

receive fixed pric~from ~oble B-l of the Agreement, and 

ten (10) percent Shall receive prices basec1 upon PG&E's ~ 

short-term oper~ing costs. ~he forecasted weighted annual 
I . 

average energy price in Table B-1 shall be 13.14¢/kWh from 

1997 thrOUg/ the end of the fixed price period;. and 
I 

,oK. PG&E and Seller have agreed that the tirm 
( -

capacity/price in the ~ capacity price schedule shall be 
I 

fixed fat the price applicable for a ~ capacity 

avail~ility ~ of 1990, less $10!kW, for the first 120 
t' 

months following the Faeility"s actual ~ ~apacity 
! 

~hereafter Seller shall receive the full . ava£lability ~. 
( 

price applicable for a ~ capacity availability ~ of 
\ 

1990 for a 30-year ~ £! ag;:eement,. this results in a ~ 

-4-
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1 capaci ty price of $186/kW-yr for the first 120 months, ancl 

2 $196jkw-year thereafter; and 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26· 

L. PG&E and Seller have agreed that for 

as-delivered eapacity delivered in exeess of firm capacity, 

the Seller will be paid under As-deliyered capacity Payment, 

Option 2, as now speeified in the Aqree~ent,. except th~e 
forecast shortage cost in Table D-2 will be ".e1"at 

$188/kW-yr from 1997 I thrOU9, h the end /Of the ~ 2! 
agreement; and 

M. PG&E and Seller have 7eed that PG&E will 

make a deferral payment of $3,675·,000, which represents a 

portion of the reasonable cos~rred loy seller directly 

on development of the Facility as of October 24, 1988 for 

items that (a) will be lofor no' longer used as a direct 

result of the deferral,.jincluding Investment Tax Credits, 

and (b) are not resaJ.4le ("Deferral Pa:tment"). Eighty 

percent of the to'( Deferral Payment ($2,940,.000) will be 

paid within thi~ (30) days after a decision by the ~ 

approving thii arnended Agreement and uncondi tionally 

authorizing joncurrent recovery in rates of all payments 

made under /the amended Agreement, as provided in Recital 0, 

becomes fi~al, unconditional and unappealable (including 

exhaustiln of all administrative or judicial appeals or 

remediJ, ailcl time periocls thereof). The remaining 20 

perce.i.t ($735,000), ""ith interest at' the' three ... month 

commtrcial Paper rate for the previous. month published in 
" 

-5-
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the Federal Reserve Statistical Release, G.13, will be paid 

when energy deliveries begin from the Facilitl defined in 

the Agreement. the interest shall begin to accrue on the ~' 
date that the CP'O'C f S decision approving the amende/ 

Agreement, as provided in Recital 0,. becomes f~ 
unconditional and unappealal>le,. and / 

N. PG&E and Seller have agre~t:hat PG&E will 

accept new proof of site control for the Facility on t1:'le 

condition that £ir:;t, the new proof 7site control is for a 

si te entirely wi thin the eurrent :bOundaries c>f the ItSoledad 

Industrial Park, Monterey coun't/ California, II which is the 

site specified in Article 3~ of the unamended Agreement; 

and second, that Seller /roV'ide the ne'N proof of site 

control to P= Withi~gl>.teen (18) months prior to 'the 

date of initial ene}91 deliveries from the Facility; and 

. o. pG&Efand Seller r~ve agreed to condition this 
I amendment to the Agreement upon (1) the issuance by 

January 1, 1989/ 0f a final , unconditional and unappealal:>le 

decision dis~SSing the lawsuit by Arthur J. Mi tteldorf 

against th! City of Soledad,. Industrial Power technolo9Y, 
I 

and Axelf0bnson Energy ,Development Company, Inc., Superio: 

Court O;f Monterey county, No. 87493, with prejudice,. and 
! ' 

(2) a {final, unconditional and unappealable decision by the 
l ~ /II 

~ 

CPUctapproving the reasonableness of the deferral aqreement , 
ana/unconditionallY authorizing recover,y in PG&E's rates of , 
III 

\.-' 
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all payments made under this amended Agreement at the time 

the payments. are made; and 

P. 

determine that it needs the =-=-==::.::.:=--.::. 
prior to June 27,. 1995·, PGOcE may 

become operational prior to June 27, 1995 

gives Seller written notice two yzars ~ or to the required 

operation date; and 

THEREFORE, for the mutu promises and obligations 

stated herein, Seller and p~erebY agree to amend the 

Agreement (the "First. Amendmint"'> as follows: 

1. Definition/ 

l.l All under'lined terms shall have the meaning 

stated in Section A-~DEFINITIONS, Appendix A, pages. A-2 to 
/ 

A-7 of the Agreement, except as expressly amended by this 

First Amen~ent~ 
. l.2/Amend the definition of II-fixed price period" 

in Appendix~, page' A-4, lines' 4 to l2, to read in its 

entirety asf follows~ 

~
Fixed Plice period -- The period during 
whiCh orecastec:l and leve1ized energy 
prices, and/or forecasted as-delivered 
capaci ty prices, are in effect; def:l.lled 

I 
as the ten-year period beginning on the 
later of either the date of initial en
ergy 4eliveries or June 27', 1995-, except 
as other..rise provided in Article 13 • 

I • 

" l.3 Amend the definition of "firm capacity 
. , 

availability ~" in Appendix. A, page' A-3, line 2l, by 

-7-
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ad.c1ing the following new sentence at the end of the 

definition: 
, 

In no event shall the £:.E!! ,?apaci ty 
avail~ili ty date occur prl.or to ,.../ 
June 27, 1995., except as otherwise pro- /./' 
viclecl in Article 13., 

l.4 .Amend the definition of "firm capacity price" 

in Appendix A, page A-3,. line 26 by cleletin~the period 

(".") and by adding the following Phrase:/ 

, less S10/KW for. the firs~o months 
follo ..... ing the Facility's .firm capacity 
availahili~y date. 7-
1.5, Add a ne ..... defin:i"tion of "non-firm, economy 

h "/ l' energy pure ases" l.n Appendi'X A, page A-7, J.ne 10 as 

follows: / 

12, 

Article 
I 

! 

/ 
I , 

Nonfirm, econom~ energy purchases -- The 
lesser of (ly the prJ.ce paiQ for energy, 
on an as-a~ailable basis, from thircl 
party supp'liers., and (2) the cost of 
incremental enerqy from PG&Ets own gen
eration jresources. PG&E shall notify 
Seller /?-n advance o·f the nonfirm, econo
~ energy Erice. The prlce identifled 
In the notlce shall remain in effect 
unt~l PG&E issues a new notice specify-
ing! a ne ..... nonfirm, economy energy price .. 

z/. Ne ..... Proof Of Site Control 

. Amend Article 3 PURCHASE OF POWER, page s., line 

the following new sentence to the end of 

3 (b·) : 

PG&E shall accept new proof of si te 
con.trol for a si te en.tirely wi thin the 
boundaries of the Soledad Industrial 
Park which exist as of the effective 
date of the First Amendment, proviclec1 

-8-
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that Seller shall submit such new proof 
of site control within eighteen (18) 
months prior to the date of initial 
energy deliveries from the Facility. ,/ 

3. Energy Price L 
3.1 Delete in its entirety the three paragraphs 

following the heading "Energy Payment option V- Forecasted 

, . 1 / 1" Energy Prlces," ArtlC e 4 ENERGY PRICE,/age 7, lne 8 

through page a, line 10, and SUbstitu~e followin9~ 

(i) Seller shall not /begin energy 
deliveries prior to Ma::ch 1, 1995, and 
PG&E shall have no' obli-gation to accept 
or pay for energy de-liveries prior to 
March 1,. 1995,. If seller begins energy 
deliveries on or a£ter March 1, 1995 but 
prior'to' June 27,/1995, Seller shall be 
paid at prices ~al to those PG&E pays 
for nonfirm, eConomy energy purchases. 

(ii) Durinl the fixed price period,. 
Seller sha~l be paia for energy-deliv-
ered at prices equal to 90 percent of 
the price"s set forth in 'l'able B-1, Ap
pendix lY, plus 10 percent of PG&E's full 
short-rUn avoided operating costs. ----

(iii! For the remaining years of' the 
term of agreement following the expira-
tion 01 the flxed, price period, Seller 
sh'all be paid for energy delivered at 
prices equal to PG&E's full short-run 
avoided, operating costs. ----

3-.2 Delete T~le B-1, Forecasted Energy price 

at Appendix'S, page B-2, and substitute "Amended 

.." ,,' 

23 Table B .. I, Forecasted Energy' Price SChedule," which is 

24 att~hed as Attachment 1 to-this F~~st Amen4ment and incor-
.' 

25 por~ed herein :by this reference .. 

26 III 

-9-
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4. Finn Capacity Price 

Delete 'I'~le E-2, Firm Capacity Price SChedule, at 

Appendix. E, page E-10 I and s'.l'osti tute "Amended ':table E-2, 

Firm Capacity Price Schedule,,'" which is attached as .,' 
, ,. 

/' 
Attachment Z to this First Amencl.ment 'and ineor,poratect.-herein 

by this reference. / 

s. AS-Del,ivered capacity Price 

5.1 Amend Appendix D, AS-OELlVEREt> CAPACI'l":(, :by 

deleting page 0-1, line 23, through pa9~D-2' line 15, and 

by substituting the following: - ~ 
For the remaining year/of the term of 
,agreement,. PG&E shall! pay Seller tor 
as-dell.vered capaci t;t at the as-deliv
ered capacity prices that were paid se1-
rer- in the las~ear of fixed· price 
period. / 

5.2 Delete Table D-2, Forecasted Shortage Cost 

Schedule, at APpendiJo, page 0-5'1' and s~stitute "Amen4ed 
I 

'J:aJjle 0-2, FOrecas.ted Shortage Cost Sc::beaule, which is 

attached as Atta!ehment:3 to this First Amenc1ment ana 

incorporated h~in by this reference. 

III 
III 
III 

-10-
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6. Construction Start Date 

Amend the first sentences of Section (f) of /' 

Article 3, PTJ'RCBASE OF POWER, at page 6" lin75 7 to J:~d 
footnote 1 at line 24, to read: 

If Seller does not begin eonstruc;t"ion of 
its Facility by (Date) !I, P~may re
allocate the existing capaeit~on PG&E's 
transmission and/or distrib~ion system 
which would have been used to aeeommo
date Seller's. power deli~eries to other 
uses. / 

11 seller shall p~ovide this date in 
the project development schedule to 
:be submi ttecV no later than thirty 
(30) days a.!ter siqning the Speeial 
Facilities/Agreement for the Faeil-

it)!. / . 

7. Defer.ral Of Start Of Operations 

Amend Se6tion (c) of Article 3, PTJ'RCHASE OF POWER, 
/ 

page 5, lines 1.4 to 17, in its entirety to· read as follows: 
/ 

Except as otherwise provided in Artiele 
13./ PG&E shall have no obliga.tion to 
a.ceept or pay for deliveries of capacity 
from the Facilit~ prior to June 27, 

/'1995., and PG&.E sila 1 have no, obligation 
,/ to aceept or pay for deliveries of 

/ energy from the Facility prior to 

/

1 :~chA::i:::~~2 Five-Year Deadline 
Amend Article 12', 'I'ERM OF AGREEME:N'!, at page 14, 

!
'nes 6 to 10, in ,its entirety to, read: 

':this. Agreement shall be binding upon 
execution and remain in effect thereaf
'ter for 30 years from. the firm capacity 

l.. availability date;: providecr,:- however, 
that it shall term'ina'te if energy deliv-

-11-
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eries from the Facility do not start by 
June 27, 1996. 

9. PG&E's Option To Require Facility's 
Operation Prior To June 27, 1995. 

Add the following new Article 1yP'l'ION TO 

REQUIRE OPERATION PRIOR TO JUNE 27, 7995, t page 14, line 

11: 

ARTICLE 13 OPTION TO ~ ~'O'IRE OPERATION 
PRIOR TO JUNE 27, 1995~ 

Should PG&E in its sole discretion de
termine that it, ¢ecls, 't.he Facility'.=! 
energy or capacl.;tY prl.or to June 27, 
1995 for any reason whatsoever, PC&E may 
at its option require that the Facility 
begin' deliveri'es of energy and capacity. 
prior to· June' 27, 1995-,. on the condition 
that PC&E g,i~e Seller written notice two 
years prio-r to the required operation 
date. xt PC&E exercises this option, 
the required operation date spec~fied in 
Pc&E'siWritten notice to' Seller shall be 
substi"tutecl :tor "June 27,. 1995-" throug'h
out this First Amendment.. 'I'he tetms and 
concIi tions of this First Amendment shall 
o~erwise be unchanged. /0 . Deferral Payment 

I PGScE shall pay Seller S3,675-,000 (the "Deferral 

paymen~). Eighty percent of the Deferral Payment 

($2'~0,OOO) shall be paid "within thirty days after the date 
I ' 

that the ~ decision approving this First Amendment,. as 

refquired in Paragraph 12 below, becomes final,. un~onditional 
I d unappealable (including exhaustion o£all judicial or 

admii:dstrative appeals- or remedies, and time perio-Iis 

thereof) ("Approval Date"). The remaining twenty percent of: 

-12-
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the :Deferral Payment ($735,000), together with interest 

accruing monthly at the three-month Commercial Paper rat~ 
for the previous month as pUblished in the Federal Re~rve 
Statistical Release, (;13, frOlll the Approval Da~hall l>e 

paid wi thin thirty days after the' date that energy 

deliveries begin from the Facility in acc~ance with the 

Agreement as amended by this. First ~dment. Should 
··'10.1" , ~ / , pWoJ :l.catl.on 0.1. the three-month Commerc:l.al Paper rate :be 

discontinued,. interest shall acc~ at the interest rate of 

commercial paper ~biCh xnost~oSelY approximates the 

discontinued three-month c~ercial Paper rate and which is 

published in the Federa~Reserve Statistical Release, G13, 

or its successor Publi~tion. 

11 ~ Aecura,ey Of Information And Documentation 

seller fresents that the information and 

documentation which it submitted to PG&E to demonstrate the 
I 

Facili ty' s viaJ:>lili ty are true, correct, accurate and 

complete. /' . 

121 Conditions And Regulatory Review 
~ '10.':' dm ,. ~':' d d 1 •• 1 T~s Fl.rst Amen ent:l.S con~t:l.one upon an 

,~ 

shall not/be effective until (a) the CPUC issues a decision 
( -

that ir/ terms satisfactory to PC&E approves the 
I 

reasonableness of the First Amendment and the Agreement as 
/ so amended, and unconditionally authorizes full recovery in 

Ir 

PG&E;"S rates of all payments made under the First .Amendment 

and A9'reement as so amended (including but not limiteQ to-

-l3~ 
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the Deferral Pay::nent) at the time the payments are made; and ' 

(b) such ~ decision becomes final, unconditional ~ 
unappealable (including exhaustion of all administr~and 
judicial appeals or X'emedies. and, time periods tllereo!). 

PG&E shall inform SelleX' of ~e date when thi~ndi tion has 

been satisfied. / 

12'.2 'Ihis First Amendment i./1S0 conditioned upon 

and shall not become effective unless (a) by January 1, 

1989, a decision is issued diSmfssing the lawsuit by 

Arthur J. Mitteldor! against ~ City of Soledad, Industrial 
/ 

Power Technology" Axel JOrOn En~r9Y D~velopment Company, 

Inc., Superior Court of onterey County, No. 87493, with 

prej udice, and decision becomes final, 

unconditional and u appeal~le within 180 days therea.fter. 
I . 

12.3 P~ and Seller shall use the~r best efforts 

to support the~aSOnableneSS of the First Amendment, and 

the Aqreemen~a~,amended, before any government authority of 

competent jUorisdiction in a proceeding involving a. revie .... o! 

the FirsYAmendment or the Agreement for pw:poses of 

allowance or disallowance in ra.tes charged by PC&E. Each 
I 

party shall bear its own costs and expenses associated with 
. / 1 '. seekins such approval. Se ler shall cooperaU: v:Lth PC&E to 
I 

proV~de to, the CPUC all information necessary to demonstrate 
/ -

the viability of the Facility .. 
I It! 

III 

-14-
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13. Effect On Agreement 

Except as expressly modified by this First 

Amendment, the provisions of the Agreement shall remain 

unchanged. 

14. Entire Agreement 

The First Amendment consti tute/the entire 

agreement of the parties with respect t~e subject-matter 

thereof and supersedes any and all Yior ne9'otiations, 

eorrespondence, understandings an~greements. ~etween the 

paI'ties respecting the S7Ubj ect~atter of this First 

Amendment. 

15. Modification 

This First Am~ent may ~e further amended or 

modified only by a wri~en instrument signed by the parties 

16. ca'PL 

hereto. 

cap:tt'O / are included herein for ease of reference 

only. The eapt ons are not intended to effect the meaning 

of the conte:c: or seope of this First Amendment .. 

17/ Choice Of taws 

~s First Amencbnent shall be construed. and 

interpret in accordance with tile laws of: the State of: 

Califo:rrAa.~ excluding any ehoice of law rules that may 

application of the laws. of anoth~r jurisdietion .. 

25 III 

26 II/ 
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18. Non-Waiver 

Failure by either party hereto to enforce any /" 

right or obligation with respect to any ~atter arising i~ 
connection with this First Amendment Sha~l not constit~ a 

waiver as to that matter or any other' matter.. / 

19. Notices ~ 

Amend Article 9, NOtICES, at pag;r'3 ~ line~ 8-9 to 

replace "vice President .. Electric Opera.tions" with lIviee 

President .. Power Generation." 

20. Interpretation 

This First Amenament i the result of negotiation. 

Moreover, each party h~S revi.iwed this Amendment, atI.d has 

had full and adequate oppr'lmity to ol>tain leqal advice 

regarding this Amendmeny fr~m the legal counsel of its 

ehoice. Accordingly, the rule of construction in Civil Code 

§ 1654 to the effe~tka:t. any ambiguity shall be rezolved 

against the drafti'£ party shall not be' employed against 

. th . ..j. .' f· .... .: .11_ e~ er party 1n w.e ~nterpretat1on 0 ~s Amen~ent~ 

21. ctnfidentiality 
I 

Sel~er and PGOcE agree to keep, and agree that they 
/ 

shall cause their respective counsel, consultants and agents 

to keep, dis First Amendment confidential except for 

purposes o~ financing r disclosures to the ~ or it$ staff 

(inC1Udiig the Division of Ratepayer Advocates and: its 
I 

counsell) for purposes of fulfilling the parties' obligations 

under paraqra~h l2 (Conditions and Regulatory Review) of 

-16-
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this First AmenQment~ to the California Energy Commizsion, 

or where either party is required by law to disclose it. 

22. Counterparts /~ 

This First Amendment may be executed in tw;v~ 
more counterparts, each of which shal~ be deemed ~ori9inal 

and all of which shall constitute one and the same 

instrument. / 
IN WITNESS WHEREOF, the parties/bereto· have caused 

/ 
this First Amenament to be executed b~their duly au~~orized 

representatives., and it. is effe/ctiv/as of the' last o.<lte set; 

forth ~elow: 

AXEL ~OHNSON S,OLEDAD, INC. jPACIFIC CAS AND ELEC'rRIC COMPANY 

BY: i~'--'- / BY: ~~ 
-- - I' 

NAME: Michael L lLei9nton NAME: ROB'ER'X • HA'YWO 

TITLE: President TITLE:. Vice President 

DA'l'E .I) DA'l'E 
SIGNED,:' /C;/p'!l .. -: ./,'} /'i(r SIGNED: December 29. 1988· 

NOTICE , ; 
ADDRESSES: 1 0 East S9th st. Pacific Gas and Electric 

New: York, NY 10022 Company 

/

ttn: Michael L. Attn: Manager,. QF Contracts 
Leighton 77 Beale street,. 23rd Floor 

San Francisco,. CA 94106-

! 
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Year of 
Energy 

De1iveries 
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1983 
1984_ 
1985 

1986 
1987 
1988 

1989 
1990 
1991 

'~ 
1992 
1993 ' 
1994 

1995 
1996 
1997 

1998 
1999 
2000 

2001 
2002 
2003 

2004 
2005-
2006 
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ATTACHMENT , 

AMENDED TAB~E B-1 
FORECASTED ENERGY PRICE SCHEDULE 

Forecasted Energy Prices·, c/kwh 

Attachment 1 
------------

_________ ~ ______ ~._MM _________________________________ -----------

Period A Peri od S- W.e1 ghted 
------------------------------- o~:p;;k--;;;~~;i:;;;k--Off:p~~ ~~~~:~e On-Peak Partia1-Peak Off-Peak 

" ------- ------------ --~----- .. -.. ---- . -----.------ -------- -.... ----~ 
5.36 5 .. 12 - 4.94 5.44 5.3Y' 5.19 5-.18· 
5.66 5.40 5 .. 22 5.74 5.& 5-.48 5.47 
5.75 5.48 5 .. 30 5-.83 .69 5.56 5.55· 

5.99 5.72 5·.52 5.08 . 5.94 5.80 5 .. 79 
6.38 6.08· 5_88· 6.47 6 .. 32 6.17 6 .. 16-
6.94 6 •. 62 6.39 7.03 6.87 6.71 6.70 

7.60 7.25 7.00 7.7;0 7.53 7.35 7.34 
8.12 7.74 7.48· sl.23 8 .. 04 7.8S· 7.84 
8.64 8.24 7.9~'.75 8.56 8.35 8.34 

• 
9.33 ' 8.90 8:.60, 9.46, 9.24 9.02 9.01 

10.10 9.63 9-.3 10.23 10.00 9.76, 9.75 • 
10.91 10.41 10

i
DG 11.0S 10 .. 81 10.55 10.54 

10.61 lO.13~.78 10.7S- 10.51 10.26· 10.25 
10.40 10.88 0.5,1 11.57 11 .. 30 11.03 11.02 
13 .. 61 12'.98 12 •. 54 13.79 13.48 13.15 13.14 

13.61 12 .. 98 12 .. 54 13 .. 79 13 .. 48 13.15 13.14 
13 .. 61 12.9 . .8 12 .. 54 13 .. 79 13.48 J:3.15, 13 .. 14 
13.61 12J98 12 .. 54 13.79 13.48 13.15· 13.14 

13 .. 61 t .. 9e. 12~54 13.79 13 .. 48, 13.15 13 .. 14 
13.61 12.98 12 .. 54 13.79 13.48 13.15 13'.14 
13.61 12.98 12'.54 13.79 13~48 13.15 13 .. 14 

13.61 12-.98 12' .. 54 13.,79 13 .. 48: j,3.1S· 13.14 
13 .. 61 12.98: 12 .. 54 13.79 13 .. 48 :1.3~15, 13.14 
13 .. 61 12 .. 98 12.54 13.79 13.48 13.15 13.14 

• These prices ar dtfferentfated by the time periods- as defined1n Tab10 8-4 and 
subseQuent1y amended by the CPUC. / . 

~ .. 

• 

I 
.' 
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AnAt~ENT 2 
--------_ ... --

AMENOEO TABLE [-2 

------.. 
fIRM CAPACITY PRICE SCHEOULE 
----------------------------

FIRM 
CAPACITY , . AVAILABILITY ~umber 6f Yeats of Firm Capadty DeHvery • . 
DATE ~ -------------
--~----------------------------------------------~-----------------------~-----------------------~--.-~-----~~------
(Year) 1 2. 3. 4 5 6 7 8 ~ 10 11 12 13 14 15 20 25 30 

198B 102 106 109 113 116 119 122 125 128 131 134 137 140 142 145 156 165 112 

1989 110 114 117 121 124 128 131 134 144. 141 149 152 i55 161 116 i84 • 

1990 118 122 126 129 133 131 140 144 147 157 160 163 165 178 188 196 ". 

1991 118 122 126 129 133 13J 140 1~4 14J 150 15 ~5J 160 161 165 118 188 196 • 

1992 118 122 126 129 133 131 140 144 .141 150 154 15~160 163 165 118 188 196 

1993 118 122 126 12~ 133 137 140 144 147 ISO 154 151 160 163 165 178 188 196 

1994 118 122 126 129 III 131 140 - 14~ 141 150 154 151 1~163 165 118 188 196 

1995 118 122 126 129 131 III 140 144 141 150 154 151 1~~ ~,,165 118 188 196 

1996 118 122 126 129 133 137 140 144 141 150 154 151 160 163 '165 118 168 196 
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AMENDED 'X>.BtE D-2 
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attested to by PG&E. Upon approval of its reapplication for a 
critical path permit, AJS would receive an additional $294,000, 

with interest at the three-month Commercial paper rate. The 

remaining $1,176'/000 (also with interest), would be paid when 
enerqy deliveries begin trom-the facility, as defined in the 
aqreement. These payments would all be recoverable in PG&E's ECAC 
rates. In all other respects, the First Amendment terms would 
remain unchanged. 

The ALJ's proposed decision would make the uptront 
payment tully refundable if the project was not ultimately brought 
on-line.. In its comments, AJS arqued that this approach is 
contrary to recently enacted Public utilities Code § 2826, which 
requires cash uptront payments to be tully retundable tor projeets 
that do, not have allot their ,permits. AJS· arques that the new law 
exempts trom this. requirements projects, such as SOledad, for which 
all necessary permits have been received. We disaqree. Althouqh 
the law now requires retundabili ty 'When some per.mi ts have not been 
received, it does not preclude us trom extendinq similar 
requirements to other paid deferral arranqements. Nonetheless, we 
choose not to require such a retund arrangement here~ because ot 
the conVincing showinqas to project viability .. 

Thus, our order today is to deny the application, but we 
will hold the proceeding open, pending receipt ot a status report 
trom PG&E. The status report is due no later than lS days from the 
etfective date ot this order. The report will indicate acceptance 
or rej ection ot the revised terms set torth above.. In the case ot 
acceptance ~ the report shall attach revised First Amendment 
language implementinq these- terms.. It the revisions, tully comply 
with the terms outlined above~ we would make a prospective tindinq 
that payments by PG&E pursuant to- the First Amendment are 
reasonal:>le and tully recoverable' from ratepayers· to'. the, same extent 
as. payments. pursuant to s.tand.ard otfer power purchase'. 

. . '.. ." .,., ~. ..-
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agreements. 16, Pursuant to D.88-10-032 (Conclusion of Law 36), we 
would. confirm thAt the facility's current Milestone No~ 12 deadline 
under the QFMP is extended to June 27, 199&. 
Findings ot Fact 

1. AJS is the current developer ot a 16 MW wooclwaste 
facility 

2. 
3. 

located in Soledad~ calitorniar 
Soled.aa's PPA reflects the terms and conditions of IS04. 
Under the terms of the PPA, Soledad is required to be 

operational by June 27, 1990. 
4.. Under the terms of the PPA, AJS would be paid fixed 

ener9Y payments based' on 100%ot forE~easted prices over the fixed. 
price period (10 years). capacity payments would be fixed and 
levelized. at $196/kW-year over the 30-year contract. 

5·. On October 28, 1988, PG&E· and AJS signed a letter 
agreement outlining eeferral terms· for the Soledad project. 

6.. On DecelXlber 29, 1988,' PG&E and. AJS executed the tinal 
deferral agreement; _oclied in a First Amendlnent to the Soledad 
Power PUrchase Agreement. 

7. Under the First Amendluent, AJS would: (a) d.efer the 
project on-line date for five years~ except if a shorter deferral 
periocl were requested by PG&E: (b) reduce IS04 energy payments to· 
90% of fixed., forecasted prices, with 10% based on published 
prices: (c) reduce IS04 capacity payments t~ $186/kw-yea~ for the 
first 10 years of the contract: (d). receive $2",940,000 uptront and 
$735-,000 (plus interest). when. the projeet begins ener9Y deliveries; 
and (e) have the option of submitting. a new proof of site control, 
provided the pr~jeet remains within the· Soledad,Industrial·park. 

l6 However, we will reserve the right to examine for 
reasonableness in the appropriate ECAC proceeding any d.ecision by 
PG&E to· shorten the deferral period under the First Amendment,. or 
to invoke the backup one year nonpaid deferral. 

- 19' -
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44. 'PG&E's ratepayers, and not shareholders, benefit from 
reductions in the overpayments associated with standard otters •. 

45. Completion ot Soledad in five years is not. a measure of . 
PG&E's aggressiveness in assessinq project viability under the 
unamended contract. 

46.. The allocation of benefits and costs/risks associated 
witn ~"First Amendment is between ratepayers and the developer. 
conca~ions ot Law . .... . . 

1. PG&E has met the threshold test ot project viability, 
consistent with our adopted guidelines in 0.88-10-032, in 
negotiating a paid deterral with SOledad .. 

2. A deferral payment is necessary to· gain the ratepayer 
benefits associated with the First Amendment deferral. 

3. Onder the most likely scenarios,. ratepayers will derive 
substantial monetary benefits under the terms of the First 
Amendment, assuming a tive-year deferral period. 

4. The reasonableness of PG&E to· exercise its option under 
the First Amendment for a shorter deferral should be reviewed in 
the appropriate· ECAC proceedin~. 

S. Considerinq the various uncertainties,. the proposed 
up front· payment is unreasonable because it does not adequately 
mitiqate the downside risks to ratepayers,. and exposes ratepayers 
to an unacceptable amount of development risk. 

&. This order sbould be made effective immediately in order 
to· give PG&E and AJS timely information. reqardiuq the status. of the 

proposed First Amendment~ 
OR p. E R 

IT' IS ORDERED· that~ 

1. The application ot Pacitic Gas and Ele~ic Company 
(PG&E) is denied. 

2. The proceeding shall be held open pending receipt of a 
status report from· PG&E. ~e report shall be :fileCl and served in 
this. proceeding no later than 1$ days. trom the ".effecti va .. date ot 
th·is order, and shall indicate whether PG&E and AXel. Johnson: 

- 23 -
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Soledad, Inc. accept or reject the revise4terms described in 
Section V of the opinion. In the case of acceptance,. the report 
shall attach revised First Amendment language implementing these 
terms. 

This or4er'is effective today. 
Dated 'NOV 2 21989' ,. at San Francisco, california. 

- 24- -

r G. MITCHEl.l. WIl.K 
President' 

FP.EDEi=l!CK R •. OU::>A 
STAN!E( W. HU!..E"!T 
JOHN B. OKAN:AN 
PATRICIA M. ECKERT' 

Commissioners 


