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" Decision 89 12 056 DEC 201989 .. 
• BEFORE 1'HE PO'BLIC 'O'l'ILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the MAtter ot the Contingent ) 
App11cation of MMM Holdings, Inc. ) 
tor Authorization t~Aequir. or to ) 
Control to. Angel.. Cellular ) 
Telephone Company (U-3009-C) ) 
through the Acquisition ot a ) 
Haj ori ty of the Stock ot LIN ) 
Broadcastinq corporation. ) 

-------------------------------) 
OPINION 

Sta3;nsmt ot Poctl' 

Los Angeles Cellular Telephone Company (LACTC) is a 
California partnership certificated t~ provide cellular telephone 
service in Los Angeles. It is owned ]:)y Los Angeles Cellular 
Corporation (65% equity, 50% voting rights) and LIN Cellular 
Communic~tions Corporation (LIN Cellular) (35% equity, 50% voting 
rights). ~IN Cellular is a subsiaiary of LIN Broadcasting 

~corporation (LIN), a Delaware corporation with interests in 
broadcasting, cellular telephone, and specialty printing. 

• 

MMM Holdinqs, Inc. (applicant) was especially formed by 
McCaw Cellular Communications, Inc. (HCCI), a Delaware corporation, 
to acquire LIN, in order to acquire LIN Cellular's partnership 
interest in LACTC. Applican~ sought and obtained Federal 
Communications commission authorization. The New York PUblic . 
Service Commission concluded it lacked jurisdiction. 

Believing that th~ California Commission also lacked 
jurisdiction over the acquisition, Qut *out of an abundance of 
caution*, applicant filed this Contingent Application for 
authorization to acquire LIN and, through that acquisition,. LIN 
Cellular's. interest. in UC'l'C, as well as an alternative motion to-
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'.dismiSs. LIN filed its "opposition" and formal protest. Later 
LIN, LIN Cellular, and BellSouth Corporation (BellSouth) filed an 
application whereby LIN and BellSouth sought authorization to 
r~align their operations, resulting in other changes, among them 
LIN'. becoming the ultimate holder of 95% equity and 100' voting 
rights in LACTC. A bitter 8hareholc1er l:>idc1ing war was thus 
launched ~ However, LIN and McCaw are no longer at oc1ds.. LIN is no 

. longer opposed to the acquisition at issue, and bas withdrawn its 
application for authority to merge with BellSouth. 
Q1,cuu1on 

LIN Cellular, with 35% equity and 50' voting rights, 
argues that it does not have actual or voting control ot %.Acre.. In 
WI, Inc. v cont. 7'el. Corp. (19"79) 1 CPt1C 2<1 S79, we state4 that 

Public Utilities (PU) Code § 854 speaks "not of power to control or 
potential to control, but of 'control,' which we interpret to mean 
actual or working eontrol." In that ease, we found that a 12.~ 
block of stock did not constitute actual control even though it was 
the largest single bloek ot voting ahara~, when the block eould not 

• be used without a protracted and expensive proxy fiqht. 1 CPO'C 2<1 
at 583-58&. 

• 

In the case betore us, LIN holds SO, ot the voting .tock. 
We have held that the acquisition ot a 50 percent interest in a 
public utility constitutes control either directly or indirectly 
for purposes of Section 854. (Lee Gale v. Kenneth 7'efll,. et Ill., 
(1977) 81 CPUC 8-17).. We hold. that there is a tactual question in 
each case as to what constitutes "control" under the circumstances 
surrounding it, and we consider it necessary to examine each case 
on its particular facts. 

PU Code § 852 prohibits unauthorized. purchases or 
acquiSitions, takings, or holdings of any part of the capital-stock 
of any public utility orgenized or existing und.er or by virtue of 
the law& ot California. But applicant, HCel, and LIN are not 
"pUblic utilities" as defined in PO Code § 216-(a), as modified by 
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PO Code SS 234 and 233. None is a "telephone corporation" owning, 
eontrolling, operating, or managing "'any telephone line for 
compensat.ion wi th.in this state."' 

LIN initially requested disregard of the corporate 
identity to find Heel the Alter ego of applicant;. that we find Heel 
to be a "public utility'" because it is the corporate entity through 
which subsidiaries, in turn, own stock or partnership interests in 
California cellular and paging utilities. But ownership of capital 
stocK does. not create identity of corporate interest, nor render 
the shareholder the owner of the property of its subsidiaries. 
Further, the identity of officers does not establish identity of 
corporations (Northwestern Paciric RR v. State Bd o~ Equalization 
(l943) 21 C 2d 5·24, 5·30-3l). And in Invest:i.gation 0;( Key syst.em 
Transit Lines & ~ilwar Eqpt. and Realt.y Co. Ltd. (19SS) S4 CPUC 62 
(D.51l54), we concluded that it was a parent corporation's 
ownership of the "'property'" used in the public utility operation, 
not ownership 0·£ the corporation, that was the distinguishing 
feature. 

As we analyzed it in Gale, Corporations Code Seetion 160 
defines "control" as follows: 

"(a) Except as provided in sulxlivision (b), 
'control' means the posseSSion, direct or indirect, 
of the power to direct or cause the direction of the 
management and policies of a corporation. 

"'{b) 'Control' in Sections 181, 1001, and 1200 
means the ownership directly or indirectly of shares 
possessing more than 5·0 percent of the voting 
power. ", 

Sections 181, 1001, and. 1200 are not applicable. 
~hus, subsection (a) applies. 

8l CPUC 817 at 822. The acquiring entity in the WVI case did not 
effectively possess the power referred to, in subdivision (a). 
However, that power exists with respect to the current applicant. 

In Gale, as in the case before us, our primary concern 
was with the public interest. We said then: 
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If the Commission were to decline jurisdiction over 
transfers ot a 50-percent interest, we would be 
unable t~ deal adequately with transactions intended 
to dissolve the subject corporation and abandon the 
public utility obligation. ••• The public inter.st 
in continued service requires the exercise of 
Commission jurisdiction. 

• 

Lookinq at the facts betore us now, we do not see that 
service to the public will be affected by the transter at issue. 
There bas been no objection to the application on tactual grounds, 
only on the grounds of legal precedent. We believe that the p~lic 

interest will be fully sateguarded by our current investigation 
into the requlation ot the cellular radiotelephone industry 
(1.88-11-040). 

For the above reasons, the Commission concludes that we 
possess jurisdiction to review the proposed acquisition ot LIN by 
applicant under § 854 and should deny the motion t~ dismiss, and 
grant the application because the public interest is not adversely 

•
atfected by this application. A public hearing is not necessary. 
Pin<2ings of PAet 

• 

1. There is'a factual question in each ease as to what 
constitutes 'control' within the meaning ot Public Utilities Code 
§ 8:54. 

2. Applicant, MCCI, and LIN are not 'public utiliti •• ' as 
detined in PO Code § 216(a) as moditied by PO Code 5S 234 and 233. 

3 • Under the tactual matrix of this proce.ding, application 
ot the doctrine ot alter ego would not be appropriate or warranted • 
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7. Approval of the application is warranted 48 no protestant 
has demonstrated any risk to the pUblic interest Dy virtue of 
applicantrs acquisition of LIN Cellular's interest in LACtC~ 
~1\1,!5ion8 of Law 

1. Questions of "control" under S 854 should l:>e decided on a 
ease-by-ease basis. 

2. Approval of the Commission is required in this case by 

the provisions of S954, and such approval should be granted. 
3. The motion by applicant to dismiss the Contingent 

Application should be denied. 

Oft DB R 

IT IS ORDERED that the Motion to Dismiss Contingent 
Application 89-08-020 is denied, and the application is here~y 
granted. 

This order i5 effective today • 
Dated December 20, 1989', at San Francisco,. CAlifornia. 

G~, MITCHELL WILl< 
President 

FREDERICK R'. DODA 
STANLEY W. HULETT' 
JOHN B. OHANIAN 
PATRICIA M". ECKERT' 

Commissioners 

I CERTTIFY THAT THIS DECISIO~ 
WAS APPRO~ED'., SY THE" ABOV c 

CON~:SSION~,RS~~~ • I • 

-' , 

~/ ' ... ,:." J • • ~'!~ • ' w?1:i' , t/1A 

, NKll ..... 1 ACting"," exeCUTive Dlrecof 
WESLEY fAA 1",., 
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Decision -----

ALT 

/' ,-

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE ST~ OF CALIFORNIA 

In the Matter ot the Contingent 
Application of MMKHoldin~s, Inc. 
for Authorization to Acqu~re or to 
Co'ntrol Los Angeles Cellular 
Telephone company (U-3009-C) 
through the Acquisition of a 
Maj ori ty of the stock of LIN 

) 
) 
) 
) 
) 
) 
) 
) Broadcasting corporation. 

------------------------------) 

BatepteDt of Facts 

/ 
Applieation~9-0S-020 

(File4 AUguSt 11, 1989) 

Los Angeles Cellular Telep one company (LACTC) is a 
I 

California partnership certificated to provi4e cellular telephone 
service in Los Angeles~ It is ~e4 DY Los AngeleG Cellular 
corporation (65% equity, sot voting rights), and LIN Cellular 

I 
communications corporation ,(LIN Cellular) (35% equity, 50% voting 
rights). LIN Cellular is subsidiary of LIN Broadcasting 
corporation (LIN), a Del~ are corporation with interests in 
broadcasting, cellular t lephone, and specialty printing. 

MMM Holdings Inc. (applicant) was especially tormed by 
Mccaw Cellular comm~.cations, Inc. (MCCI), a Delaware corporation, 
to effect a hostile keover of LIN in order to acquire LIN 
Cellular's partner, ip interest in LACTC. Applicant sought an4 
obtained Federal Communications commission authorization. The New 
~ork Public Serv ce commission concluded it lacked juris4ietion. 

Belie inq that the California Commission also lacked ' 
jurisdiction 0 er the acquisition" but "out of an Abundance of 
caution", ap icant filed this. Contingent Application tor 
authorizati to acquire LIN,Ana, through that acquisition, LIN 
Cellular's lnterest in LACTC, as. well as an alternative motion to 
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dismiss. LIN filed its "opposition" and formal protest. Later 
LIN, LIN Cellular, and BellSouth corporation (BellSOuth) filed an' 
application whereby LIN and BellSouth sought authorization to/' 
realign their operations, resulting in other changes, am~~them 

. LIN's becoming the ultimate holder of 95% equity and 1JO% voting 
rights in LACTC. A bitter shareholder ~iddinq·war W&B thus 

Discussion 

/ 

launched. L 
LIN Cellular, with 35% equity and 5 . voting rights, 

argues that it does not have actual or voti~g( control of LACTC. In 
WI, Inc. v Cont .. Tel. corp. (1979) 1 CPOc/2d S79, we stated that 

I' 

PUblic Utilities (PU) Code § 854 sp;;z:eks not of power to control or 
potential to control, but of 'control, which we interpret to mean 
actual or working control.H In that ease, we found that a 12.6% 
block of stock did not constitute actual control even though it was 

I 
the largest single block of voting shares, wben the block could not 
be used without a protracted an~expensive proxy tight. 1 CPUC 2d 
at 583-586. ~ 

In the case before;us LIN holds 50% of the voting stock. 
We have held that the acquifition of a SO percent interest in a 
public utility constitutes/control either directly or indirectly 
for purposes of Section ~4.0 (Lee Gale v. Kenneth Teel, at al., 
(1977) 81 CPUC 817). W/ hold that there is a factual question in 
each case as to what ,tnstitutes "controlH under the cir~tances 
surrounding it, and ~ consider it necessary to examine each case 
on its particular f&ets. 

PO' Code fI 852 prohibits unauthorized purchases or . 
acquisitions, tak~gs, or holdings of any parto! the capital stock 
of any public ut~ity organized or existing under or by virtue of 
the laws of cal~ornia. But applicant, MCCI, and LIN are not 
Hpublic utilit'es" as· defined in prj Code § 216(a) , as modified ~y 

None is a Wtelephone corporationw owning, 
controlling, perating, or managing Wany telephone line for 

- 2 -



A .. 89-08-020 COM/PME 
. .. • 

'ALT 

I ~PU Code is 234 and 233. None is a 'telephone corporation' owninq, 
controllinq, operating, or managing 'any telephone line for 
compensation 1{it~~thi~ state.;};;. / p{J LIN~ a1rsf~~rt the corporate identity to find MCCI 
the alter ego of applicant~ that we find MCCI to be a 'public 
utility- because it is the corporate entity through which ~. 

subsidiaries, in turn, own stock or partnership interests i~ 
II' 

California cellular antS paging utilities. But ownership/,Of capital 
atock does not create identity of corporate interest, ~r render 
the shareholaer the owner of the property of its subv!4iaries .. 
Further, the identity of officers does not establi-' identity of 
corporations (Northwestern Paci~ic RR v. state ~o~ Equaliz4tion 
(1943) 21 C 24 524, 530-31). AntS in Invostigarion o~ Xoy Sy.u1Il 
Transit LinGS & Railway Eqpt. 41ld Realty Co .. jtd. (19-550) 54 CPUC 62 
(0.51154), we concluded that it was a par.~ corporation's 
ownership of the 'property' used in the p lic utility operation, 
not ownership of the corporation, that s the distinguishing 
:reature. 

• 
As we analyzed it in Cale, Corporations Code Section 160 

defines 'control' as follows: 

-(a) Except as pr, ided in subdivision (b), 
'control' means the ppssession, direct or in4irect, 
of the power to 4ir~t or cause the 4ireetion of the 
management ana policies of a corporation .. 

Web) 'control'7in seetions 181, 1001, and 1200 
means the ownersh!p directly or indireetly of shares 
possessing more than SO pereent of the voting 
power.- I 

Sections 1~1, 1001, and 1200 are not applicable. 
Thus, subseetion (a) applies. 

81 CPUC 817 at 822. T e acquiring entity in the WUX case did not 
effectively possess t e power referrea to in subdivision (a). 
However, that power xists with respect to the current applicant. 

In Gale, s in the case before us ,. our primary concern 
was with the pUbl e interest. We said· then: 

J 
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compensation within ~is state. H // 
LIN asks disregard of the corporate identity to fina ex 

the alter ego of applicant; that we find MCCI to be a HpUbli 
utilityH because it is the corporate entity through Which 
subsidiaries, in turn, own stock or partnership interes in 
California cellular and paging utilities. But owners~p of capital 
stock does not create identity of corporate interes ~ nor render 
the shareholder the owner of the property of its U])sidiaries,. 
Further, the identity of officers does not es lish identity of 
corporations (Northwestern pl.I.ciric RR v. S1:4 Bd or Equl.l.lizat:!.oll 
(1943) 21 C 2d 524, 530-31). Ana in Inves gati.on o~ Key System 
~r4nsit Lines & Railway Eqpt. 4nd Rel.l.lty o. Ltd. (195$) 54 CPUC 62 

(0.51154), we concluded that it was a ~ ent co~ration's 
ownership of the HpropertyH used in e public utility operation, 
not ownership of the corporation, t t.was the distinguishing 
feature. 

Senate Bill 53 amends Code § 852, but is not Qffeetive 
until January of 1990. And, a amended, it applies to acquisitions 
of utility stock, while LAC'l'C is a partnership and has only 
partnership interests to be cquired. 

defines 

8l 

As we analyzed i Corporations Code Section 160 

'control' as !o~s: 

"(a) Except as provided in Subdivision (b), 
'control' mians the possession, direct or indirect, 
ot the pow r to direct or cause the direction ot the 
managemen and policies ot a corporation. 

" (b) 'Control' in Sections 181, 1001, and 1200 
means ownership directly or indirectly of'shares 
posses~n9 more than SO percent of the voting 
power. . 

S ctions 181, 1001, and 1200 are not applicable. 
Thus subsection (a) applies. 

The acquiring ~ntity in the WUI case did not 
effectively ossess the power referred to in subdivision (a). 
However, th t power exists. with respect to the current applicant. 
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In G~le, as in the case betore us, our primary concern 
was with the public interest. We said then: 

Ibi.d. 

If the Commission were to decline jurisdiction ove~ 
transfers of a 50-percent interest, we would be ~ 
unable to deal adequately with transactions in~ended 
to dissolve the subject corporation and abandon the 
public utility obligation. ••• The public )."nterest 
in continued service requires the exercise of 
Commission jurisdiction. 

Looking at the facts before us now, e do not see that 
service to the public will be affected by transfer at issue. 
There has been no objection to, the applic~ ion on factual grounds, 
only on the grounds of leqal precedent. ~e believe that the public 
interest will be fully safeguarded by o~ current investiqation 
into the regulation of the cellular ~diotelePbone industry (I.8S-
11-040). ;I 

For the above reasons, ~e Commission concludes that we 
possess jurisdiction to review the propose~ acquisition of LIN by 
applicant under § 854 and ShouJ.4 deny the motion to 41smis$, an4 
qrant the application becauithe public interest is not adversely 
affected by this applicatio. A public bearinq is not necessary. 
lindings of FAct / 

1. There is a factual question in each case as to what 
constitutes "control"I'thin the meaning of Public Utilities Code § 

854. 
2. APPlicant'jMCCI, and LIN are not "public utilities" as 

defined in PU Code J _216,(a) as modified by PO Code §§ 234 and 233. 

3. under.~ factual matrix ot this proceedinq,. application 
of the doctrine ot alter ego, would not Pe appropriate or warranted. 
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4. The evidence does not support a finding that the 
application of PO' Code § 852 to applicant's purchases of LIN stock 
is necessary in the public interest. L 

5. A public hearing is unnecessary. ' 
6. By o~taining 35% equity and sot voting ri ts in LACTC, 

applicant would possess control of LACTC within t~ definition of 
that term as it applies in Section 854. ~_ 

7. Approval of the application is-warr~ted as no protestant 
bas demonstrated any risk to the public interest by virtue of 
applicant's acquisition of LIN cellular's~terest in LACTC. 
~nclusi9n ot W / 

1. Questions of "control" unde~ 854 should be decided on a 
case-by-case basis. ~. 

2. The motion by applicant to dismiss the Continqe%),t 

APPliC~~ion Sho~t ;e~. ~ ~ ;;"", N~J.c{ ;;... 'f"~ ~ 
k-C. ~M~.f ft,MJk( ~1r.A;.- ~ Rs-VI g--f 

P;-§lr- r""-''/ r--/'k~ ?,..;Iz£~ 
IT' IS ORDERED that he Motion to Dismiss Contingent 

Application 89-08-02'0 is de ied,. and the application i& hereby 
granted. 

This order is e fective today. 
Dated DEC 20 1989· ,at San Francisco., California • 

.I 
I 
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4. ~e evidence does not support a finding that the ~ 
application of PC' Code §. 852 to applicant's purchases of L~N stoek 
is necessary in the public interest. L 

5. A public hearing' is unnecessary. 
6. By obtaining 35% equity and 50% voting' ri ts in LAcrc, 

applicant would possess control of LAcrc within ~definition of 
that term as it applies in Section 854. ~ 

7. Approval of the application is warr~ed as no protestant 
has demonstrated any risk to the public int~st by virtue of 
applicant's control of LAcrc. / 
conclgsion or Law 

1. Questions of "control" undeo/'§ 854 should be decided on a 
case-by-case basis. ~. 

2. The motion by apPlieanit . dismiss the contingent 
Application should be denied. 

. . , 
Q.RDER 

r.r- IS ORDERED tha~ Motion to· Dismiss COntingent 
Application 89-08-020 isze ied, and the application is hereby 
qranted. 

This order is tective today. 
Dated I , at San Francisco, california. 
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• ..... The evic1ence does not support a fincSinC; that the \ 

application of PO Code S 852 to applicant's purChase. of L%N stoCk 
is necessary in the pul:>lic interest. / 

S. A pUblic bearing is unnecessary. 
6. By obtaining 35% equity and 50% voting riqhta in,PC'l'C, 

applicant would" possess control of LAC'l'C within the definition of 
that t"rm, as it applies in Section 854. / 

7. Approval of the application 1. warranted" • .(no protestant 
has demonstrated any risk to the public intere1" t b virtue of 
applicant's control of LACTC." " 
,gnelusion of Lgv 

1. Questions of 'control- under § 854~bOUld be decided. on a 
'. ca.e-by~ca •• basis... . / 

2. The motion by applicant to dism~s the Contingent 
Application ~hould be denied. ~ 

O....R P E ~ 

,"' /' 
~ IT" IS ORDERED that the Motion to Dismiss Contingent 

Application 89-08-020 is d.enied, I d the application is hereby 
granted .. 

This order is effect ve today. 
Dated _____ ~ __ -_, at San Francisco, Cali'torrUa ... 

- s-


