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De0151on 90 03-032 March 14 1990

Allied Temporaries, Incorporated, ) -
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VS, . . ) - . Case 88-08-048
(Filed August 24, 1988)
Pacific Gas and Electric Company,

_ Defendant.

Halter C. Cook, ‘Attorney at Law, for Allied

. . Temporaries Incorporated, complainant., K

Rogér J. Pete¥s and Shirley woo, Attorneys at Law,'
for Pacific Gas and Electric Company, défendant.

OPINITON

This complaint was filed on August 24, 1988 by Allied

Tenporariés Incorporated (Allied) against Pacific Gas and Electrlc
Company (PG&E)}. The complaint alleges that PG&E declined to
contract with Allied on thé basis of racial dlscrlmlnatlon and- in*
violation of Genéral Order (GO)'l66, -~ - ~ .~ AR

i .'1’S Following the filing of Allied’s complaint, PG(E 7
requested that this matter be referred: to staff pursuant to Rule 10
of the Commission’s Rules of Practice and Procedure. The assigned
administrative law judge granted the request. The parties coulad
not resolve this matter informally. ‘'Accordingly, hearings were
held on May 15, 16, and 19, 1989. The matter was submitted on
June 22,:1989. ‘ ‘ e - S

. This decision finds that although PG&E did not -~ =~ 1 .- *¢

discriminaté:-against Allied on the basis of race, PG&4E’s eérronedus”
chécking of Allied’s references resulteéd in rejection of the Allied
bids for’'reasons that, at least in part, were factually indccurite:
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and unrelated to the competitiveness of tﬁe'bids. The declslon
SPdérs PGS&E to consider bids which Allied may propoSe TO¥ thé next'j
contracting period and to comply with the letter and spirit of GO .
156 and the statutes that GO 156 implements.

1. Allied’s Complaint

Allied’s complaint alleges that, on the basis of racial
discrimination, PG&E declined to contract with Allied for temporary
services. Allied is a minority-owned business located in San
Francisco, California, owned and operated by Clarence Hunt.
3In 1987, Allied submitted bidS‘fqr two contracts with PG&E for
temporary clerical and computer progranning services to be provided
during 1988-89. Allied believes that its bids were competitive
with the bids of selected vendcrs. i Its complaint asserts that PG&E
did not speak with references provided by Allied for confirming
Allied’s capability to perform proposed services.

S . Allied believes PG&E has ”"discredited the spirit and.
intent of AB 3678,” which provides statutory guidance for utilltye;
women and minority business enterprise (WMBE).contracting:  Allied:
asks that the Connission require PG&E to award contracts to Allied
‘for temporary clerical and computer programning services. Allied
also asks the Connission to penalize PG&E in the amount of $1.7
million to discourage future racial discrimination.

i

IX. PGE&E’s Réesponse

PG&E’s response denies Allied’s allegations. : The
response states that Allied’s bids for clerical services were not
competitive with those of selected vendors. Although theé prices in
its bids for computer programming services were conmpetitive, PG4E
states that the three references provided by Allied indicated that:
they could not.remember using Allied’s services.
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PG&E also states it has provided Allied with the
information Allied requested regarding the competitiveness of its .
bids. 1Its vice president’ in charge of PG&E’s WMBE program met with
Allied and declined to accept additional references because the i
deadline for submitting such information had passed. .

. PG&E argues- that the Commission does not have the
’authorlty to reguire PG&E to award a contract to Allied or .to award
damages to parties alleging loss. o

- IIT. Allied’s Cause of Action

In D.88-04-047 we adopted GO 156, establishing rules and
guidelines for increasing participation of women and minority owned
business enterprises in procurement of contracts from utilities. -
The gqguidelines were modified in Decision (D.) 88-09-024.. .

-The guidelines provide that in the event a WMBE believes
that an act or omission of:a utility violates any provision of law,
or any.rule or order of the Commission, the WMBR nay file a -
complaint with the Commission.: The guidelines further provide that
the Ccommission will not entertain complaints which do not allege
violations of any law, rule, order, deécision, .or tariff, but which
instead involve only general contract disputes between a utility
and a contractor.

As we have often stated:

“As a general rule this Commission has no
]urisdiction to adjudicate contract disputes
merely because ¢ne party is a public htility
However, the commission does adjudicate ‘

_contract ‘disputes in the exercise of its _
regulatory jurisdiction. The adjudication of .

_Yeparation claims and service disconnection’

“disputes, for example, akre clearly within
comnission jurisdiction even though the = .
interpretation of contracts may be involvéd.”

- (64 Cal pUC 495, 1965 )
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" Undér GO 156 the Commission has detérmined that it will
also adjudicate contract disputes between a WMBE and a utility, .
provided that the cdomplaint alleges & violation of a law, rule, ¢
order, ' or tarlff, and 1nVOIVes more than a ¢geneéral contract
dispute. ‘ o ' : :
-Allied’s complaint alleges that PG4E denied it'a contract
based on race or racial discrimination, and that PG&E had violated:
complainant’s civil righte b SN
Allied was represented by legal counsel at the hearings
and filed opening and closing briefs. "Uponh review of the record
and the briefs, we now have a factual understanding of the
transactions which occurred between Allied and PG&E. - However,
‘despite a full opportunity to present evidence and:legal argument;,
Allied’s counsel has failed to cite the speoiflc law, rule, or:
tariff which PG&E is alleged to have V1olated; O
' Allied’s brief generally asserts that PG&E has engaged in
discrimination which violates  the Unruh Civil Rights Act, and Title
VII of the 1964 Civil Rights Act. . The brief fails to exp1a1n how
these 'laws are applicable to the facts before us. S : :
The Unruh Act does not apply to the employment
relationship. (Gavin v. Trombatore (1972) 682 F.Supp 1067.) - “This
is true in the instant case whether the relationship between the :

1 Subsequent to the issuance of the ALJ's proposed decision in
this proceeding, Allied filed a Motion to Amend Copplaint;
Memorandum of Points and Authorities; Declaration of Walter €. Hunt
in Support Thereof! Pfoposed First Arended Complaint.  This
filing, which was strenuously opposed by PG&E, was, ‘désigned to
conform the coémplainant’s pleadings in’ this case to the proof
represented by thé proposed decision.

In a ruling dated becember 21, 1989, the ALJ noted that
"Once a case has beén submitted, the Commission does not accept
further evidence, argument, or amendments to the pleadings absent a
petition to set aside submission and good cause shown,” and that
#allied has not petitioned to set aside subnission,” and directed
the Docket Office to strike Allied’s pleading from the docket. We
hereby affirm the ALJ’s ruling.
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parties is characterized as employer-employee or contractor-
subcontractor. The Unruh Act only applies to business
establishments in the context of the supply of services or
facilities to clients, patrons or customers.” (1Id.) _ .
Complainant further alleges that PG&E’s action violate ' -
Title VII of the 1964 Civil Rights Act. However, complainant’s -
brief does not state which provisions of this act PG&E is alleged
to have violated. Nor has complainant even attempted to plead,.:.:-
much less prove, a cause of action under Section 1981 or 1983 of
this Act. ’ ’
Allied’s brief further states that PG&E’s obligation
toward women and minority contractors ”ray be found in one or nore”
authorities, including Public Utilities (PU) Code §§ 8281-8285, -
GO 156, various decisions, and PG&E’s internal Equal Opportunity i
Programs. Complainant’s brief states that ”Together, these
authorities establish a clear policy and mandate that public
utilities, including PG&E, must establish and maintain verifiable::
programs and guidelines for developing and cultivating WMBE -
contracts.” Yet complainant’s brief fails to state, with any -
specificity whatsocever, the particular provisions of thesé various
authorities which PG&E is alleged to have violated. g
In these circumstances, the Conmission pust look beyond:
the legal allegations and review the factual allegations set' forth-
in the complaint. PU Code § 1702 requires a complaint only to set:
forth some act or omission of a utility in violation or claimed to
be in violation of any provision of law or of any order or rule of:
the commission. The Commission has held that & #complaint is not
regquired to set forth a theory of relief; it is only nécessary to’
allege facts upon which the Commission may act.® (Sunland Refininq-
corp: (1976) 80 CPUC 807, 809). : =
At the heart of the complaint is the contention that
complainant was treated differently than other sinilarly situated
bidders seeking contracts with PG&E because of cormplaint’s race. .




C.88-08-048 ALJ/KIM/bg/fnh #*%

The facts do not disclose racial discrimination in PG&E’S handlinhg!
of this matter. . What the facts do disclose is that PG&E wound up'~
rejecting Allied’s bids partly on account of PG&E’s own errors: and
for reasons unrelated to the competitiveness of the terms bid by -
Allied. Such conduct by PG&E, if it reflects a pattern, could
jeopardize attainment of the goals of the WMBE program. o

Some background is necessary in order to place
complainant’s contentions in context. PG&E established its Equal °
Opportunity Purchasing Program (EOPP) on January 1, 1981, to ensure
that women and minority-owned business enterprises are provided an’
equal opportunity to participate in contract opportunities to
supply products and services required by the company. The primary’
objective of the program is to increase the participation by women:
and minority owned businesses, while continuing to purchase on the’
basis of quality, competitive price and service.

. In a series of decisions through the 1980s, the -
Comnission closely monitoréd the progress of PG&E and other:’ = '
utilities in increasing the procurement of goods and services from'
wonen and minority-owned businesses. 1In 1986, the Legislature ‘i
enacted PU Code §§ 8281-8285, which require the Commission to
éstablish guidelines for utilities to follow in éstablishing -
prograns to increase procurement of goods and servicés from wonen
and minority owned:business enterprises (WMBEs). GO 156 was )
adopted to implement this legislation in 1light of the knowledqé'
gained by the Commission in its past reviews of utilities' WMBE
procurenent programs. : ' i

_ A fundamental premise of GO 156, and the legislation upon
which it is based, is that it is not sufficient. for & utility -
merely to avoid discriminatory procurement practices: The !
Legislature directed the Commission to vrequire utilities to submit’
plans for increasing wéomen and minority business proc¢urément. By
taking positive steps to incréase competition for contracts to
provide goods and services to utilitiés, the commission through GO
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156 serves both social equity and the ratepayér interést in keeping
utility costs down through competitive procuremént practices. The
policy of the general order is ”“that wonen and minority oWwned — '
business enterprises shall have -the maximum practicable opportunity
to participate ‘in the performance of ¢ontracts.” (See GO 156,
4.3.5.a.) . L S

- . In summary, despite the generality of complainant’s. [ -
pléadings; we conclude that the case beforé us does fairly raise
the issue of whether PG&E’s conduct in this matter is consistéent -
with the goals of the WMBE program. We conclude that.it is not ¢
consistent with those goals. SR R R

IY. Discussion '

A. Were Allied’s Bids Competltlve L : il A :
Wlth the B1ds of Successful Firms? . T

We first address Allied’s allegations that PG&4E should v
have accepted Allied’s bids because they were competitive with =~
those of successful bidders. Two bids submittéd by Allied téd PG4E
are at issue ‘in this proceeding. One is Allied’s bid for temporary
clerical services. The other is Allied’s bid for tenporary )
computer programming services. e -

‘Allied argues that both its clerical services 'bid and its
computer programming bid were competitive. It clains that the bids
were: rejected because Allied had previously complained about :being
discouraged from bidding for PGLE contracts) and that PG&E '
discriminated against it on the basis of race. : H

-Allied states that PG&LE used improper procédures in
handling Allied’s 1988-89 contract bid. Finally, Allied believes -
that PG4E’s bid specifications are vagué and ambiguous, creating
stumbling blocks for new vendors whé do not' have the experience
wnich would allow them to anticipate PGLE’s requirements. ‘
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Coe ¢ - PG&E testified that it treated Allied fairly and -
according to guidelines established for all bidders. PG&E providéd
uncontroverted evidence during the hearings that a significant '
- proportion of its clerical and programming contractors are WMBES.

In addition, Allied contracted with PGLE for temporary
services between 1984 and 1987. PG&E states that it had assisteéd:
Allied-in the past with contracting procedures. Such ”special
treatment” was warranted bécause few WMBE Vendors were available ‘at
the time. Assisting Allied with its bid in 1987 would havé béen ..
unfair to other vendors, according to PG4E, and was not required -
since numerous WMBE vendors were available. bl

We address the competitiveness of the contracts and
PG&E’s procedures in more detail below.

1. Allied’s Clerical Services Bid

Allied’s complaint states that Allied’s clerical services

-

bid was competitive with the blds of ‘successful - Vendors.-x.;' RERY
Specifically, Allied asserts that PGEE failed to cénsider the

volume discounts proposed by Allied, and that PG4E failed to
clarify ambiguities cited by PG&E regarding the volune discounts.
Allied believes PG&E should have contacted Allied for such i
;clarlflcatlon since PG&4E’s bid specifications were vague and °
conflicting. ¥ : o i
PG4E argues that Allied’s bids were not competltive even:
considering the volume discounts, since allied proposed Volune
discounts only in the first year. Averaging the nark-up rate ‘(that
is, the price to PG4E above the standard labor wage) over the two=
year contract period, the total mark-up is higher than any - -~ i
successful bidder. - _ ST
‘PG&E also commented that jt was concerned that. Allied did

not provide benefits to its employees. R P

- piscusgion. Whether Allied’s bid for clerical servicés::
is competitive is not clear. 1Its rates appear to be soméwhat
higher than successful vendors especfally if, as PG&E believes; ‘the
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volume discounts were only in effect during the first year. 1In:
addition, PG&E is understandably concerned that Allied offers its -
employees no benefits, which may impede Allied’s ability to recruit
and keep high quality employees. We believe it is reasonable that
PG&E rejected Allied’s clerical services bid with the information
it had at hand. A decision to reject that contract could have
been madé on the basis of sound business judgment. T

2. Allied’s Computer Programming Services Bid

Allied alleges that its bid for computer programming
services was competitive, and that PG&E improperly rejectéd the bid
following a reference check. Allied’s complaint initially alleged
that PG&E did not call Allied’s references. It provided affidavits
from Allied’s references who stated that they could not recall
talking to PG&E.

- PG4E does not take issue with Allied’s asdertion that its
computer programming bid was competitive on the basis of price.
Rather, PG&E states that it rejected the contract because Allied’s
references could not confirm that Allied had provided the services
it claimed to have provided. PG&E provided evidence to show that
it had made a call to each of the references and that none of thenm
could recall using Allied’s services. PG&E’s witnesses testified
that they were somewhat surprised with the results of their phone
calls to Allieéd’s references, but that no PG&E enployeé took any '
further action to confirm thoseé results.

Discussion. It is undisputed that Allied’s bid for
computer progranming services was competitive.

Allied has not offered specific evidence of the racial
discrimination it alleged in its complaint. There is no pattern of
racial discrimination during the 1988-89 contract review period
since a significant portion of PGLE’s témporary clerical and
programming contracts are with WMBE vendors. Howéver, the evidence
shows that PG&E rejected Allied’s bid for cemputér programming
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services after an inadequate and erroneous check of Allied’s
references. . - : .

- We begin with the fact that PG&E required third party
reference checks of Allied. We are not opposed to third party
reference checks, but PG&E’s decision to rely on them exclusively
in this case is surprising, given PG&E’s own testimony regarding
its standard practices. Allied was under contract to PG&E and -
provided clerical services to PG&E in 1987 and several years before
that. PG&E normally requires PG&E user reference checks for
current Vendors.2 ‘In such instances, PG&E users of the vendor’s
services are asked about the vendor’s abilities. 1In its decision
to reject Allied’s bids, PG&E relied exclusively on inadequate
third party reference checks even though its own employees could
have provided insights regarding Allied’s performance.

; In addition, unlike its procedure for other bidders, PG&E
had its EOPP group check Allied’s references. PG&E states that: it
did so following a series of complaints by Allied against PG&E‘’S
Human Resourceée Services Department, because the EOPP group did not
have a history of contacts with Allied. PG&E argues this procedure
was designed to. protect Allied from unfair treatment; it appears,.
however, to have had the opposite effect. Reference checks appear
to have been unfruitful because an inexperienced and inadequately -
supervised EOPP employee was assigned to the task. The testimony -
of that witness indicated confusion regarding the nature of her

2 Exhibit 37, a letter from PGLE Employment Representative Susan
W. Leé to cClaréence Hunt of Allied Témporariés states in pértinént’
pact that: “~Your firm has been awarded a contract to provide
permanent and temporary agency employees for Pacific Gas and
Eletctric Company’s offices. This contract will be éffective from
January 1, 1986, through becember 31, 1987, and applies to all your
branch offices as well.” The record contains no evidence that this
contract was terminated during 1987. Accordingly, Allied was
providing services to PG&E at or about the time that Allied
submitted the bids at issue in this proceeding.

- 10 -
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task and the responses she received from the three references. As
evidence of this confusion, the witness testified that the
referénces stated they had not used Allied’s services. In fact, =
her initial report stated that those references could not recall
using Allied’s services.

Having been unable to confirm the references of a current
vendor with a competitive bid, PG&E erred in its failure to follow
up with Allied’s references when they could not recall Wwhether
Allied had contracted with them. Allied provided uncontroverted :: .
evidence that it had in fact contracted with all three references.
It is reasonable to assume that an enployee of a large corporation,
such as Koret, nay not immediately recall every contractor it uses,
A follow-up call or letter by PG4E would have been simple and -
should have been routine.3 '

We find that PG&E’s reliance on these inadequate
reference checks in rejecting Allied’s computéer programming bid was
a failure to maximize WMBE participation in the contracting . -
process. PG&E does not claim that Allied’s employees wére
unqualified or that Allied’s services wére inadequate. PG&E
rejected a competitive bid, a decision which may have added to its"
operational costs. ‘ ’ ’

3 PG&E clainms the neéd for uniforn treéatment o6f bidders
precluded PG&E from following up after its unitial attempt to c¢heck
Allied’s references produced an anomalous result. We are not
persuadéd. Nothing in our discussion requires or authorizes PGLE

to give preferential treatment to a given bidder or class of i
bidders. Rather, we are holding PG4E responsible for the accuracy -
of its own work in reviewing bids. I
In this instanceé, PG&E did not follow its usual procedure with
regard to current vendors, such as Allied. We are not faulting
PGLE for failing to treat Allied as a current vendor. We are ,
saying that, having elected to treéat Allied as a new vendor, PG4E :
performed an inadequate reference check. It is no justification to
suggest, as PG&E’s ar?ument would have us believe, that PG&E would
have done an equally inadequate job in checking the references of

any other new vendor.
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Overall, we conclude that PG&E rejected Allied’s
contracts on some basis other than sound business practices; it "+
follows that PG&E did not properly perforn its obligations under GO
156 and PU Code §§ 8281-8285.,

V. Allied’s Remedies

~Allied requests relief in the amount of $1.7 million as:
punitive damages., It is well-settled that the Commission cé&nnot.
award damages. - Only thé courts may award such damages. (San Matéo
Junior College District v. Pacific Tel. & Tel. Co. (1974) 77 CPUC
197, Industrial Communications Systems, Inc. ¥. Pacific Tel. & Tel.
Co (1973), 75 CPUC 472.) : ' :

Allied also requests that the Commission ordér PGLE to
contract with it for temporary clerical and programming sServices.
PG&E states such treatment would be unfair to other bidders and = -
‘that the decision of whether to enter into & contract with &
particular bidder is one left properly to PG4E management.

Although we do not wish to involve this Commnission in the
day-to-day management of utility supplier céntracts, the case’
before us presents an exceptional circumstance. Legislation:
directs this Connission and the utilities to promnote WMBE
contracting for the purpose of improving economic efficiency and
expeditiously improving the economiczlly disadvantaged position of
WMBEs. Our program is relatively new and this is the first case of
its kind beforé us. Even though GO 156 was not in place during
1987, theé législation was signed in Septémber 1936, providing
explicit guidance to the utilities. Further, the utilities have
béen aware ¢f our views sfnce 1982, when we lssued D.82-12-101..
That decision found that HHBB-confracting should bé promoted to
fulfill both éfficiency and equity objectives. Under thése
clircumstances, we feel compélled to take action to ensure that thel
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inadequacies wé noted in PG&E’s treatment of Allied’s bid are not -
repeated. .. : : : ' o o ‘ oot
¢ The contractlng period for which Allied submittéd:-its’:
bids is overi Requiring PG&E to reconsider Allied’s bids fOr;1988L
1989 would be illogical since the period for providing tempoérary '
services has passed. Based on the time-frame in which PG&E : -7
undertook its bidding process for the 1988-1989 . contract period, Weé
expect that theé bidding process for the néxt contract: perlod is it
underway now. . : - o
: -In order to redress any ineguity sufféred by Allied and
to pronote the goals of GO 156, PG&E shall, at Allied’s réquest,
consider ‘bids submitted by Alliéd for. temporary Services contracts
during thé 1990-1991 and 1991-1992 contracting périods. PG&E shall
abide by the spirit and lettér of GO 156. - ' A
We will also order PG&E to clarify specifications,
procédures, and regquirements foér all bidders, n6t just Allied. " In:
its comments on.the proposed:decision, PG&E suggésts that this ~ i
could be accomplished:thréugh a joint meéeting for all prospective °
bidders.. This approach would allow all bidders to benefit from '~
questions asked by any one of thém, and would ensuré that alil
bidders, including Allied, have &n equal opportunity’'té obtain
clarification of bid specifications, contract procedures, and
qualifications requirements. We will order PG&4E td hold a biddeérs/
neeting, or ”“pre-bid conference,” sufficiently prior to the bid
deadline .to allow Allied and all other prospective bidders adequate
opportunity to prepare and subnmit inférmed bids. : ;

vIi. PG&R’s Bidding Précedureées:

f o s
Lo g

This case has raised doubts concerning the efficacy of * :¢
PG&E’s bidding process in general. Weé are primarily concernedi-
about Allied’s allegations that PG&E’s 1988-89 bidding B
specifications :weré not clear in all respectsi.  For example, thé™ -
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specifications did not state that references should be provided for
the specific type of work for which bidders were competing, - ‘
although the PG&E witness testified that they should: have been. If
the specifications are unclear regarding how bidders should providé
information regarding employee rates; volume discounts, and agencyi
rark-ups, then.the likelihood is increased that competitive . '
bidders, including WMBES, will lose out solely because 6f =~ - .
niscomnunication between them and PG&E. . That wWould bé véry: i 1>
undesirable. A bidders’ meeting can somewhat alleviate this. .- .=
problern but is no.substitute for putting out-cléar specifications
in the first place:- . ' R T

If PG&E is to promote WMBE partlclpation, it should take:
steps to assure that WMBE bids are only réjected bécausé theéy are
not competitive. PG&E’s handling of Allied’s contract bids. -
suggests that PG&E’s bidding program for clerical and programming
services should be improved to promote a more efficient and fair
bidding ‘process. A sound contracting process-is especially ~— :.:
imnortant considering that PG&E expected to spend $17 million - 7+ -
during . 1988 and 1989 for temporary clerical services alone.. We are
also concerned that without clear bidding specifications and:
procedures, PG&E’s WMBE program will not fulfill intended
legislative and Commission goals. .. In_this context, Alliéd requests
that we order PG4E to make certain program changes to mitigateé:the -
problens Allied experienced. The pre-bid conferénce that we have -
orderéd above is responsive to this request. Wé-alsé put PG&AE ‘on
notice that we will continue to review the progress of its WMBE :: - .
progran.

The potential effects of -PG&E’s actions are to reduce the
pool of WMBE vendors and to call into question PG&4E’s commitment to
increasing WMBE participation in contracting. These are serious
problenms, and if we discover a pattern of them we are within our: .
authority to take steps to remedy them. In addition, we will
continue to review utility compliancé with GO 156 more génerally. -
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If we find that any ufilityris not complying with' the spirit and
letter: 6f-the general order, it is our duty to compel appropriéte:ﬁ
utility action or provide appropriate incentives for utility -
compliance.. : o

«: » veri In-light of thesé genéral concerns over PG&E’s bidding::
procedures, wé will requiré PG&E to consider and réport to us on-
certain-aspects of those procédures. Specifically, no later than -

£

90 days. after the effective date of today’s decision, PG&E shall’::
submit to theé Exeécutive Director a report addre551ng the fOIIOW1ng‘
natters: - : g -

~++3-~ ~a,' What measurés have been or will be .
,1mp1emented to insure con51stency and .
¢clarity in theée preéparation, review, and
evaluation 6f bids for all temporary
_ services. .

_What measurés have been or.will be .. R oY
1mp1emented to permit potent1a1 bldders to,,. . i il
gquestion or seek clarlflcatlon of bld N T
spe01ficat1ons. '

What measures haVe béen or will be _
1mp1emented to train PGAE personnel in> .- 7
conducting its WMBE program.to ensure. that
WMBE biddérs have optimal opportunltles to o
. P—=5.1=compete for contracts. L

In préparing this report, PGLE shall consider the’ crithue of its 4
performance in today’s decision but should otherwise use its own’ E
initlatlve to dévise géneric solutions to the inadequa01es we have
noted.’ PG&E shall also servé the réport on Alliéd. ; i i

VII. Cémméhfs On'fhé ﬁrébOSed'Deéisibnla‘}w S

w047 BGRE submitted comments on the proposéd decision and
Allied filed Yéply comments. PG&E filed a response to Allied’
comments. Allied supports the proposed decision.
We have nodified the proposed decision in several
respects in response to these comments. The chief of these
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modifications is:to convert, at:PG&E’s suggestion, the bid:i7 o i
clarification procedure in the proposed decision: to a ”pre=bid::
conference” open to all prospective bidders. - - - - V'ff?lﬁ

PG&4E asserted in its comments that the analysis in the -
proposed decision would transform the WMBE ¢omplaint procedure into
a vehicle for litigating general contract disputes. We have’
clarified the analysis to emphasize that our criticism of PG&E in- -
this matter is based squarely o6n: PU-Code Sections 8281-8285,:-as> =’
implemented by GO 156, o o O ALY S I 2

The ALJ’s proposed decision would find that the conduct:
of PG&E complained of by Allied is in violation of PU Code Section
453(a). We nake no finding with réspect to ‘that statute. Having
found a violation of GO 156 and the Underlying code sections, we
consider any discussion of Section 453(a) to bé Unnecessary, and we
express no opinlon on its appllcation to the facts béforé us.
Findings of Fact ~ S o, 1

1. Allied f11ed this complaint against PG&E alleging PG&E
declined to contract w1th 1t on. the_ ba51s ,of race, ;and 1n
contravention of GO 156. : . : : ; :

2. Aalliea’s. complaint did’ not state a spécific cause of
action against PG&E; the Comm1s51on, howeVer, has determined a
cause of action upon, review of the pleadings and the. facts stated
therein.

_ 3. PG&E could have reasonably determined that Allied’s bid
for clerical services was not competitlve on the basis of price.inJ

4. PGLE declined to contract with Allied for computer '
progranming on the basis that Allied’s references could not provide
PG&E with appropriate information regarding Allied’s services.

. 5. It is uncontroverted that the rates, in Allied’s bid for
computer programming services were competitive with those of . ..
successful vendors.
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- 6, - For the '1988-1989 period, PG4E contracted with a
significant number of WMBE vendors for temporary clerical and "’
computer programming services. . SRR IR

7. PGA&E delegated to its EOPP group the task of checKing -
Allied’s references. The reference check was undertaken by an
enployeé who does not normally perform tasks related to utility'’
contracting and who had no experience in checking reférences.

8. PG&E’s reference check provided incomplete: 1nformation.
PG&E did not follow up with the references. i

9. Allied did not provide evidence that PG&E discriminated
against Allied on the basis of race. : ‘

10. The potential effects of PG&E’s treatment of Allied are
to reduce the pool of WMBE vendors and»call into*questioq_PG&E’s
commitnent to increasing WMBE participation in' contracting.

11, PG&E’s bid specifications are unclear in sone reéespects., -

12. The effect of PG&E’s unclear bid specifications could
lead to6 uncertainty regarding whether successful bidders offer the

most competitive services, and may. frustrate Legislative and
comnission goals of promoting WMBE contracting.
Conclusions of law

1. Thé Comnission cannot award damages.

2. GO 156 provides guidelines for the deveIOpment and
inplementation of utility WMBE contracting programs in order that
women and minority owned business enterprises have the maximunm
practicable opportunity to participateée in competitive prov1sion of
goods and services to utilities. -

3. PU Code § 1702 requires a complaint only to set forth an
act or omission of a utility in violation or claimed to be in . ..
violation of any provision of law or of any order or rule of the c -
commission. A ”complaint is not required to set forth a theory of
relief; it is only necessary to allege facts upon which the
éommission may act."»(Sunlahd Refining Corp, (1976) 80 CPUC 807,
809) . -
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4. PG&E, in rejecting Allied’s bids partly on account' of
PG4E’s own errors and for reasons unrelated to the competitiveness
~of the terms bid by Allied, acted in a manner inconsistent with GO:
156 and with PU Code §§ 8281-8285. T . o

- 5. PG&E should be required, at Allied’s request, to considet
Allied’s bids for temporary services durlng the 1990- 1991 and 1991-
1992 contract periods. C : : o :

, 6. - Except as provided in this dec151on, this complaint
"should be denied. s P

IT IS ORDERED that'

1. Pacific Gas and Electric Company (PG&E)-shall, at
complainant’s request, consider contract bids for temporary
clerical and programming services during the 1990-1991 and 1991~
1992 contracting periods consistént with General Order (GO) 156." % :
PG&E shall abide by the spirit and letter of Commission rules and.
pertinent law, and shall specifically: : ' ‘ -

a. Make available to WMBE contractors lists of -
utility purchase/contract categories which
offer them the bést oppértunity for
success, pursuant to GO 156, paragraph
4.2.1. 5, and . .

Break apart purchases and coéntracts as -
appropriate to accommodate the capabilities
of 411 WMBE bidders, pursuant to Go 156,
paragraph 4.2.1.6,

5. PGLE shall hold a bidders!’ meeting, or npYé= bid
conferénce,” sufficiently prior to futuré bid deadlinés’ to aliéw
Allied and all otheér ‘prospective bidders adequaté oppértunity to
préparé and submit informed bids.

3. Mo later than 90 days after the effective’daeé of 'tédayfs
decision, PG&E shall submit to the Executivé Director a report

addressing the following matters: T
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What measures have been or will be
1mp1emented to insure con51stency and
clarity in the preparation, review, and
evaluation fo bids for all temporary
services.

Wirat measures have been or will be
implemented to permit potent1a1 bidders to
question or seek clarification of bid
specifications.

What measures have been or will be
1mp1emented to train PG&E personnel in
conductlng its WMBE program to ensuré that
WMBE bidders have optimal opportunities to
compete for contracts.

In preparing this report, PG&E shall consider the critique of its
performance in today’s decision but shoild otherwise use its own:-
initiative to devise generic solutions to the inadequacies we have
noted. PG&E shall also serve the report on theé complainant.
4. In all other respects, this complaint is denied.
This order is effective today.
Dated March 14, 1990, at San Francisco, California.

G. MITCHELL WILK
President
FREDERICK R. DUDA
STAHLEY W. HULETT
JOHN B. OHANIAN
PATRICIA M. ECKERT
Commissioners

| CERTIEY THAY THIS DECISION
WAS APPROVED 8Y THE' ABOVE
COMMISSIONERS TODAY

.ﬁgz —ﬂvﬂ«"~_vﬁ
‘* SULRMIAN, Execuhve blidciot
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