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Statement of Facts : e

By an Interim Decision (D.) in each of Applicatlon {A. )
87-08-049 (D.87-10-062), A.87-08-050 (D.87-10-061), 'and
A.87-08-051 (D.87-10-057), the Commission authorized San Diego
Gas & Electric Company (SDG&E) to sell and convey to the Oak Tree
Ranch Association (Oak Tree), Scripps.Ranch-Estates Homeowners .
Association (Scripps), and the Vista Grande Glen Homeowners ', ,
Association (Vista Grande), the respective streetlighting systems
serving each entity. Each is located in a different geographic
area served by SDG&E. The decision also relieved SDG&E, of its .
public utility obligations of owning, maintaining, and operating
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system SDG&E realized either'a capltal ga1n or loss., The-utillty
also lost the system 1nvolved from rate base, and thereafter '
received a reduced revenue from each: -

A.87-08-049 -~ Oak Tree, net book of lost plant >:: i
N - ~ (a 9-light systenm): $3,8665. .o o
i atwiieo o faos approximate annual. revenue -losto-
pran S ot i 41,7893 net loss $22 after taxes;1
A.87-08-050 - Scripps, net . book of lost plant :
(39-1ight system), $24,810;
approximate annual revenue lost
$2,030; capital galn before taxes
$8,968. oo ;

A 87 08 051 - Vista Grande, net book of lost
plant (3-light.sSystem):$1,045;
approximate annual ‘révenue lost :
$597; capital-.gain before: taxes"
$421.

The interim decision in each application, while
authorizing the requested sale and transfer, further provided
that SDG&E record the gain accruing from the sale and transfer in
an appropriate memorandum account until further Commission order.
There were no protests to the appllcatlons.

Discussion

On July 6; 1989, the Commission issded D.89-07-016 in
Rulemaking (R.) 88-11-041, providing the disposition to be
followed with réfereénce to a gain or loss resulting from a
utility salé of property which meets all of the following
criteriat : 1) thé salé is to a4 municipality or other publi¢ or
governméntal entity such as a special utility district} 2) the
sale involves all or part of the utility’s distribution system -
locatéd within a géographically defined area; 3) the components
of the systém are or -have been included in the utility’s rate
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As to®thé” dispositlon of any' galﬂ or:loss dn‘a’ oo il
transaction” meetlng the above ériteria;’ the decision” spec1f1ca11y
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"aae for sales of utlllty assets w1th1n the
_ scope of thlS rullng, any gain on the sale
“shall”acérue tothé utility: sharehoélders;’
: providing.that the ratepayers:have. not :
;contrlbuted capltal to thé dlstributlon
- systém and Any adversé effécts on the selling

- utility’s: remalnlng ratepayers.are. fully .
. mitigated.”

' The decisioh in this rulemaking proceéding further
providéd that the gain/loss issue in outstanding proceédings
within its ‘scope bé disposed of pursuant to the: flndlngs,
conclusions, and order of the decision. :

-~ Basically,” the decision'in the rulemaking procedure -
recognized the' factual circumstances that the transfer of -

. \-{:1-!;‘-,3

distribution facilitiés togéther with thé réesponsibility to serve

customers is essentially a partial liquidation of the public
utility. The utility’s business diminishes in terms of assets,
customers and revenue, and so long as the remaining utility-
ratepayers paid no capital for the facilities transferred and
will not be left with unmitigated adverse effects from the sale
and transfer, any gain or loss resulting should accrue to the
utility and its shareholders.

‘ However, the gainfloss issue posed by the present three
SDG&E applications does not fit within the factual scope of the
situation in the rulemaking proceeding for two reasons. Pirst,
the purchasing entity in each of these three applications is not
a municipality or a public entity; rather, it is a homeowners
association. These associations acquired the respective
streetlighting systems and thereby become exclusively responsible -
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transferred facilltles has not been transferred with the
rfa0111ties. While this does not precrsely duplicate the ,
conditions found in the. Reddlng case, charauteristics of thls
case’ bear: sufficient: similarities.to.that case; :that, . w1th o
additional protections for the utility’s remaining ratepayers, wehr:
are willing to extend the ratemaking principles adopted in the
Redding case to’ the limlted eéxtent defined herein.

These assoc1at10ns provide not only a prlvate serV1ce
but also a public service‘ théy prévlde streetiightlng for both
association members and the general pubilc u51ng the nondedlcated
streets of the respectlve subdivisions. Since* the general public
is a beneficiary and the facilities are owned and maintained by
the association, with power delivered to a central point of
connection, that power is sold under the utility’s LS-2 schedule
at lower rates applicable both to governmental agencies. and other . .
corporate agencies responsible for lighting nondedicated streets
accessible to.the public. :Thus, while not a_governmental entity,
the homeowners associations have many o£<the~charaoteristics of a
public entity, enough, in our view, to warrant application of . = .
the Redding analysis. . _ R

The risk of such homeowners associations assuming the .-
public utility obligation to serve is more troubling. Their
assets are more limited than those of a municipality and their
organizational structure is likely less secure than a '
governmental entity. However, the sale does not place at risk
the obligation to serve residential customers in their homes, as
only streetlighting service is at issue here. If the utility’s
ratepayers are protected from any future expense as a result of
the necessity of the uwtility resuming the obligation to serve
these facilities, this concern would be>mitigated.,

Thus we shall require that if at some future time the
homeowners association fails or is unable to maintain the
streetlights and desires SDG&E to resume the task, and provided




A.87-08-049 et al. COM/SWH/kal/jt *

P R [ N T S S A, T
’ﬂr’ £ v rin ] LARINES S IE TN SR BFS I S T 4 B IR

SDG&E is willing to. redssume/the:public: utility obllgation LOr ireagid
provide such service, the homeowners will be responsible forall,. i
the*dosts’ involved,; from that!point-in:time forward; and;must:
accept ‘a’ return to the LS:1:tariff .rates then effective or-their
successor.’ !Ouriintention isité hold all other ratepayers.i:...
harmless’ for any and-all:césts related'to%thelhnmegwnersw
association returning to’the:utility:system,.- : -

Por these reasons the Commission: does not belleve that
the distinction betwéen: public entity and:association requires - .
any different result as to disposition of gain or loss realized
from such sales than that set forth in the decision in the
Redding case. * ' - . oo e

“As’ to-each of. the captioned applicatlon transactlons,‘u:«
Bruce J. Williams, SDG&E’s Principal Regulatory. Affairs:Manager, - -
has declared under penalty of perjury that SDG&E’s ratepayers.: ... .
contributed no capital to any of the- three streetlighting systems. -.
involved. It is also obvious that the net book:value of each of .
these three systems,: $3,866 (Oak Tree),: $24,810 (Scripps), and
$1,045 (Vista Grande), contrasted to SDG&E’s net gain or loss on. .
each system , $22 loss (Oak Tree), $8,968 gain (Scripps), $421 : ...
gain (Vista Grande) demonstrates that the gains or losses are not
objectively large, nor are they large in comparison to the value -
of the facilities ‘sold. The decline in revenue, :$1,789 (0Oak
Tree), and $2,030 (Scripps), ‘and $597 (Vista Grande), is offset -
by reduced costs for sexving these facilities, including removal
of these assets from rate base and the attendant elimination of
any return on such investments due to the utility. There was no
change in the number of customers. Accordingly, there will be no
significant or adverse economic impact on SDG&E‘s remaining
customers resulting from this transaction. .

On balance, therefore, the ratepayers in each instance
having contributed no capital to the respective systems sold, and
there being no significant adverse economic impact for the SDG&E
ratepayers, the sales should be treated as set forth in
P.89-07-016 for the respective capital gains or loss to accrue to .
SDG&E and its shareholders.
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There being no other material issue of fact remaining,

there isino-néed for a’ hearlngras to- any of :them. : : TR A S
Findings:of Fact T A P L UPEIL P UC S I S A g

1i"In"each of-thé captioned: applications, while authorlzed
by an’ ifterim:okder in eac¢h proceeding to proceéd with_the,saleg,py
and transfer:of:an:electric étreetlighting,system consisting.of. . ;-
all of the utility’s dperating system within® a.geographically. .i..;:
defined area to a homeowners:association;: SDG&E was. also ordered ...
to récdérd the' capital gain: or loss to be realized: ini!each
transaction in an appropriate-memoranduin &ccount until. further:
Commission ordeéeri’ - &7 o ot it oo Pri o R

2. D.89:07-016 in Ri88-11-041 determinéd that in those~ _
cases which meet all of the stated criteria for a sale of all or:. ..
part of:a utility distribution system, and where ratepayers have
not contributed capital:to the distribution system sold,  and: - .
adverse impacts froim a salé on the utility’s remaining ratepayers: -
are fully mitigated, a capital gainfloss.realized from such sale . -
shall  accrue to the utility and its shareholders. -

‘3w In the captioned applications the purchasers of the
streetlighting systems are homeowners associatiomns rather than
public ‘entities; however, the associations provide streetlighting.
services both to their members and to the general public using
the nondedicated 'streets of the respective subdivisions.

4. While SDG&E continues after the sale and transfer to
sell electric power to the &associations, it is at the utility'’s
lower LS-2 rate available only to governmental ageéncies and other .
corporate agencies responsible for lighting nondedicated streets
accessible to the public. :

5. The Commission finds that with additional protections -
for the remaining ratepayers of the utility, it is reasonable to
extend the ratemaking treatment of gains or losses as set forth
in D.89-07-016 -to the facts of the cases presented herein.

6. To protect the remaining ratepayexs of the utility,
said ratepayers should not bear any of the costs incurred. in
maintaining, operating or otherwise providing service to the
streetlight systems which are the subject of this oxder if the
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utility at some time in the: futur;e;;reass.umesgthe:.olzligétiQn;aEQ;;*zf;:er:.z-.:z
provide streetlighting service previously transferred to the
homeownexs associations.

9.0 Vin tne’ ’ir’i’%i‘:én"c‘:’i’a; ié’pﬁfiéséﬁféa? by éach of ‘the“éaptidned
appllcations, SDGLE ratepayers contflbUted ‘o dapitaliits theTﬁ?
respectrVe streetlightlng system sold and transféited td 'ant
assoc1at10n. LR SR : R R AT I r;dilu G rs Foesady

8. thkath’ of the" captroned applicatlons, "the Pemainidg’’
SDG&E ratepa{ers are not adversely affected” as ‘the” galns and
losses repfesent very small amnounts of money, fare'dhall’ in
proportlon to’ the ‘value ‘of the assets transferred, aid the 1
revenue loss derlved frOm SW1tch1ng to LS 2 tarlff rates,
the facrlltles, is’ 51m11ar1y 1nsrgn1f1cant. o
Conclusions of Law T

h: l. The respective galns and’ loss on sale reallzed in each

of the captloned proceedlngs, pursuant to the Comm1ss1on str" N _
determlnatlon in D. 89- 07 016 1n R 88 11 041, should accrue to .f: o

1

SDG&E and 1ts shareholders.
g.’ A publlc hearlng 1s not necessary.

i?'I:NALf ORDER

o IT IS ORDERED that the galns or loss from sale reallzed
from the sales and transfers authorlzed previously ln each of the
captloned appllcatlons shall accrue to San Dlego Gas & Electric o
Company and its shareholders. B

This order becomes effective 30 days from today. - _
Dated August 8, 1990, at San Francisco,,Callfornia; ,

G. MITCHELL WILK -
President

STANLEY ﬂ. HULFTT

JOHN B. OHANIAN

PATRICIA M. ECKERT
Commissioners

| CERNIFY TAA'} T3S DECISON
VIA hFPhOV D BY THn AN
. /s/ FREDERICK R. DUDA CeNI LTS tf_fs.‘.?.‘{
Commissioner 77

I will file a partial dissent.
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-I:dissent.from the ma]ority dec1sion because I belleve'
that the attempt to stretch the; city of Redding Rulemaking loqlc to
fit the facts .of this case expands the appllcabillty of that, :-q'

decision beyond reasonable limits, and because I believe that the '

T

use of ‘the- 512e of the gain or,, loss as. a criterla for disp051t10n
of the gain on the. sale of most utllity property represents a ma)or
shift in Comm1551on policy unaccompanled by any s1gn1f1cant

discussion of the 1ssue.f I also question the Comm1351on s eV1dent

w1111ngness to. make assumptlons about the impact of the sale of

utility property on ratepayers without conducting a reasonable:;i;;

analysis of a record adequate to determine whether those ;
assumptions are well founded. - ' e

~ The gain on sale 1ssues posed by the present three SDG&EJ
applicatlons do not fit within the factual scope of the SLtuation
in the rulemaking proceeding for three reasons.: First, the
purcha51ng entity in each of these three applications is not a
municipality or a public entlty. rather, 1t 1s a homeowners'
association. These associations do not possess the eninent donmain
power that municipalities may USe to take over utility systens
against the utility’s will, and thus transfers of utility assets to
such associatlons represent 31mp1e and VOluntary arm s 1ength
financial transactions rather than virtually ineV1table transfers
to entities with superior bargaining power. Here, there is no
reason for the utility to accept any net loss of revenue, and we
should not be ratifying utility decisions which lead to such
results. The fact that homeowners?’ associations may 1ight streets
used by the general public does not )ustify acceptance of revenue
losses, since previously the public received the same
streetlightlng benefits when the utility itself provided the
lighting with no such revénue losses.
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FREDERICK R. DUDA, Comnissioner, dissenting.

I dissent fronm the majority decision because I believe
that the attempt to stretch the city of Redding Rulemaking loegic to
fit the facts of this case expands the applicability of that
decision beyond reasonable limits, and because I believe that the
usé of the size of the gain or loss as a criteria for disposition
of the gain on the sale of most utility property represénts a najor
shift in commission policy unaccompanied by any significant
discussion of the issue. 1 also question the Comnission’s evident
willingness to make assumptions about the impact of the sale of
utility property on ratepayers without conducting a reasonable
analysis of a record adeguate to determine whether those
assumptions are well founded.

Thé gain on sale issues posed by the present three SDG&E
applications do not fit within the factual scope of the situation
in the rulemaking proceeding for three reasons. First, the
purchasing entity in each of these three applications is not a
municipality or a public entity: rather, it is a homeowners’
association. These associations do not possess the eminent domain
power that municipalities may use to take over utility systems
against the utility’s will, and thus transfers of utility assets to
such associations represent simple and voluntary arm’s length
financial transactions rather than virtually inevitable transfers
to entities with superior bargaining power. Here, there is no
reason for the utility to accept any net loss of revenue, and we
should not be ratifying utility decisions which lead to such
results. The fact that homeowners’ associations may light streets
used by the general public does not justify acceptance of revenue
losses, since previously the public received the sane
streetlighting benefits when the utility itself provided the
lighting with no such revenue losses.
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Second, the obligation to serve the custonrers served by
the transferred facilities has not been transferred with the
facilities. Thus, the utility will retain a continuing, although
somewhat altered, relationship with the customers. The only
arguable benefit of this changed relationship is the removal of the
obligation to maintain the streetlight plant transferred. This is,
in all likelihood, a very minor benefit whén compared to the
revenue lost as the result of theseé transactions.

Third, the record is inadequate to determine whether
ratepayers will be harmed by the sale and transfer of one or more
of the three systems involved in this proceeding. Preliminary
analysis suggests that when systems with substantial undepreciated
rate base are sold and transfered as proposed here, ratepayers may
béenefit because the revenue the utility will continue to receive
under theée reduced rates available to the purchaser may exceed the
net revenue previously received after the operating expenses and
return on rate base are deducted from the higher initial revenue
received under the original rate schedule. However, when the

systen transferred consisted nmainly of highly depreciated rate
base, the revenue received under the new lower rate schedule may be
substantially less than the previous net revenue since the savings
resulting from the elimination of the cost of the utility’s
expenses and return on investment nay be significantly less than
the revenue lost because of the switch from retail to wholesale
rates.

I believe that the revenue losses associated with the
facilities transferred may be partly offset by the reduction in the
cost of serving these facilities and the elimination of any return
on investment due the utility once these facilities are removed
from rateée base. I do not believe, however, that we can on this
record conclude that there will be no advérse economic impact on
SDG&E’s remaining customers. Unless we know for a fact that there
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- will be no adverse econonic impact on ratepayers, we should not
claim that this is true.

I am pleased that the majority has chosen to conmpare the
gains or losses on the sale of utility assets to the value of the
assets themselves, rather than to the utility’s overall raté bases,
but I question the usé of the size of the gain or loss as a
criteria for the disposition of such gains or losses. Other than
administrative simplicity, I see no reason why the actual amount of
gain or loss, or the relative size of such gain or loss when
compared to the assét’s value should provide any theoretical
underpinning for a decision to allocate such gains or losses to
shareholders rather than ratepayers. and if administrative
simplicity is truly the excuse for such an approach, then why not
establish either an objective dollar figure, or a percent of asset
value, as the "insignificant impact” cut-off point, Such
guidelines would be more useful than the vague wording of today’s
decision.

I believe we should have disposed of the gains on sale in
accord with the longstanding past Commission policy of allocating
the gains on the sale of rate base property to ratepayers. This
policy makes sense for the reasons set forth in nmy dissent to
D.90-04-028, the decision establishing the Commission’s new
"ratepayer indifference” policy for disposing of the gains on the
sale of utility headquarters.

A3

Frederick R. Duda, Commissioner

August 8, 1990
San Francisco, california




