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FIRST OPIHION IM REASONABLENESS REVIEW PHASE 
XERH RIVER COGE!fERATION COKPANY CONTRACT 

I. Introduction 

For more than a decade, this Comnission has been 
committed to the inclusion of cogeneration and small power 
production in electric utility resource plans consistent with 
applicable law and utility resource needs. Although the 
availability of standard offers adopted for the purchase of such 
power has changed over the years to meet changing enargv needs, the 
Commission's recognition of the benefits and the basic need for 
qualifying facilities (QFs) has not. To the extent that it is 
carefully integrated into a utility system, a qualifying facility 
can still provide least cost, efficient or renewable electricity 
generation from facilities which can be less capital intensive, can 
be quicker to develop, and, to the extent our adopted rules and .. 
safeguards are followed, can expose ratepayers to less risk than 
traditional utility piant. 

In the course of determining the prices and terms under 
which utilities purchase QF power, the commission has endeavored to 
ensure that ratepayers remain indifferent to the source of the 
utility's energy supply, whether from the utility itself or from 
the QF. We haVe also sought to ensure that a negotiated QF 
contract creates no qreater risk for ratepayers Or inequities for 
other QFs than one of the conmission's adopted standard offers. 

with this backqrouna in mind, this decision examines the 
reasonableness of the negotiation, execution, and administration of 
a single nonstandard QF contract between the southern california 
Edison company (Edison) and the Kern River coqenerationcompany 
(KRCC). PUrsuant to a partnership agreement, the Southern Sierra 
Energy company (SSEC), an Edison affiliate, owns a 50% part.nership 
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share of KRCC, with the other 50\ held by Getty Energy company 
(Getty), now part of TeXaco produoing, Incorporated. 

Our review of this agreement is significant for a number 
of reasons. First, this case marks the Comnission's first review 
of a nonstandard contract involving one of £dison's QF affiliates. 
second, the contract has raised issues related to inprudency and 
self-dealing by Edison in its actions related to tho contraot. 

Based on our careful and thorough review of the record in 
this case, we conclude that Edison did in fact act l~prudentlY in 
the negotiation and execution of the KRCC contract. A total 
disallowance of $48,370,708 for the three-year record periOd has 
been ordered based on this imprudency. FUrther, we find that 
certain actions taken by Edison have reflected a disregard for the 
appearance of self-dealing and, in some instances, have resulted in 
Edison plaoing KRCC's interests ahead of those of its ratepayers. 
This situation has created the need for the Commission to ensure 
that safeguards are in place, as contemplated by the commission in 
approving Edison's holding company, to prevent self-dealing in the 
future. 

In making these findings, we wish to assure the OF 
community that this decision does not alter our previously stated 
commitment to QF resources. In fact, this order recognizes the 
valUe of the Kern River project to Edison's ratepayers and seeks to 
preserve Edison's power purchases from KRCC by encouraging contract 
reformation. 

Our directives in this decision are aimed solely at 
providing a regulatory response to a utility which chose not to 
conform to the letter Or intent of commission decisions in effect 
from the time of Edison's n~gotiation of the KRCC project to its 
request to recover costs associated with that contract. By taking 
such action, the commission has sought to protect both Edisonis 
ratepayers and other QFs by preserving the integrity of the 
regulatory process. 
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II _ BaCkground 

This application, filed by Edison on February 11, 1988, 
included three requests. (1) an increase in Edison's electric 
rates based on increases in revenue requirements rolated to 
Edison's Energy Cost Adjustment Clause (ECAC), (2) approval of the 
reasonableness of Edison's operations for the 1981 ~easonableness 
review period, and (3) approval of the reasonablenoss of its 
nonstandard contracts with qualifying facilities for a three-year 
period beginning December 1, 1984. Review of Edison'S application 
was divided into two phases. a forecast phase to address Edison's 
rate increase request, and a reasonableness phase to consider 
-traditional- ECAC reasonableness issues for the record period 1987 
and reasonableness issues centered on QF nonstandard contracts for 
the period between December 1, 1984, and November 30, 1981. 

A decision in the forecast phase was issued on 
September 22, 1988, authorizing an increase of $471 million in ECAC 
related revenues for Edison. This opinion represents the first of 
three decisions to be issued in the reasonableness phase and 
addresses the reasonableness of the nonstandard contract between 
Edison and KRCC, a qualifying facility. 

In November and December 1988, the Commission's Division 
of Ratepayer Advocates (DRA) submitted its repOrts in the 
reasonableness phase. DRA's report on the reasonableness-of the 
qualifying facility contracts at issue in this proceeding was 
submitted on December ~, 1988, following a lengthy investigation. 

On December 14, 1988, a prehearing conference was held in 
this proceeding to conSider outstanding discovery requests and to 
establish a schedule for the reasonableness phase of this 
application. By Administrative La~ Judge (ALJ) ruling dated 
January 19, 1989, the reasonableness phase was further bifurcated 
into two phases. The first phase was to address the -traditional-
ECAC reasonableness issues and the reasonableness of Edison's 
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execution and administration of the KRCC contract. All othe~ 
issues were reserved for Phase 2. 

In accordance with this ruling, hearings were held in 
Phase 1 between February 21, 1989, and March 10, 1989, with 
rebuttal hearings held between April 3, 1989, and April 13, 1989, 
and on June 27, 1989, for a total of 23 days of hearln~. 
Concurrent opening briefs were filed on June 26, 1989, by ORA and 
Toward utility Rate Normalization (TURN) and on Juno 27, 1989, by 
Edison and the cogenerators of Southern california (eSC) and KRCC; 
filing jointly. In discussing their jOint brief, csc and KRCC will 
be referred to as KRCC. CSC is an industry organization Of which 
KRCC is a member. ReplY briefs were filed 6n August 15, 1989, by 
Edison, ORA, and KRCC. On October 31, 1989, an agree~ent betw~en 
KRCC and ORA regarding the content and service of late-filed 
Exhibit 183 (KRCC nanagement committee neeting minutes) was 
approved. 

III. Scope of Review 

Prior to hearings on the KRce contract, the issue "of the 
scope of review of this contract in an ECAC proceeding was raised. 
This issue was eventually the subject of a Commission decision 
(D.89-01-047). 

The events leading to the issuance of D.S9-01-047 
commenced with DRA's filing of a motion to compel production of 
relevant information on March 23, 1988. The information sought by 
ORA included the KRCC financial statements, the KRCC partnership 
records, and the nanes of the officers of the CSC. In support of 
its request, DRA asserted that its review of the reasonableness of 
Edison's purchase power agreements required -a clear understanding 
of the corporate relationships between Edison and its various 
subsidiaries and affiliates, bOth organizational and operational, 
at the time these nonstandard agreements were negotiated.- (ORA 
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Kotion at p. 1.) ORA also eXpressed the view that the 
reasonableness review of nonstandard agree~ents. particularly those 
involving Edison's subsidiaries, required considoration of contract 
terms and oyerall contract costs, risks, and obligations. 

In its filing, DRA indicated that Edison had allowed DRA 
to inspect and take notice of KRCC's 1985 and 1986 financial 
statements, but not to receive a copy. According to ORA, Edison's 
refusal to supply the Knce partnership docu~ents stemmed from 
objections of Getty, the partner of Edison's QF affiliate in the 
Kern River enhanced oil recovery project. ORA indicated in its 
motion that it understood Getty to have asserted that the sole 
relevant issue in this ECAC proceeding was ·'a dotermination of 
whether payments to KRCC under its parallel Generation Agreement 
with SCE are above those which it would receive under a standard 
offer.'. (ORA Motion, at p. 10.) Getty never directly presented 
its concerns to the commission, except to the extent of joining a 
reply filing SUbmitted by esc. 

on March 31, 1988, esc tiled a notion to limit discovery 
and to establish the scope of this proceeding. In this motion, esc 
sought the denial of ORA's discovery requests. AdditiOnally, esc 
asked the commission to defin~ the ·scope of [this] proceeding as a 
determination of whether Edison's payments to nonstandard contracts 
were reasonable in light of the payments it would have made under 
the standard offer contracts or projected avoided costs as 
available at the time of e~ecution·. (CSC Kotion at pp. 21-22.) 

On April 4, 1988, both esc and Edison filed re~ponses to 
DRA's discovery motion. esc renewed its position that the 
information requested by DRA was beyond the scope of this 
proceeding as defined by esc. Edison indicated- that, based on 
Getty's objections, it had refrained from producing the material 
requested by DRA. Edison also stated that it shared Getty's 
concerns although it remained willing to provide the information 
under its control if directed to do so by the Commission. 
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On April 11, 1988, ORA replied to the responses of esc 
and Edison to its ~otion. This reply focused in large part on the 
apparent lack of cooperation by Edison in providing the requested 
information, and the failure of Getty to tile on its own behalf 
stated objections to the production of this material. ORA also 
opposed any attempt to narrowly define the scope of the 
reasonableness inquiry related to nonstandard contracts. In 
particular, DRA asserted that ·(t}he terms of a negotiated contract 
which alter the risks to the ratepayer are no less important than 
the pricing provisions.- (Id., at pp. 8-9.) 

On April 21, 1988; Edison responded to ORA's response and 
to esc's motion to limit discovery and establish the scope of the 
proceeding. In this filing, Edison stated its position that, 
having demonstrated that avoided costs ~ere the basis of payment 
under a nonstandard contract, Edison was entitled to recover those 
payments thrOugh its rates. 

on April 22, 1988, esc replied to the responses of ORA 
and Edison. For the first time in any of these filings, esc was 
joined by Getty. In its reply, ese again argued that the 
information sought by ORA was -far outside the scope of this 
proceeding and border(ed) on harrassment.· (esc Reply, at p. 4.) 

In an ALJ ruling of November 17, 1988, the parties were 
directed to meet and confer regarding DRA's Karch 23 discovery 
request. This meeting took place on December 2, 1988, and was 
followed by a letter to ORA from certain of the parties offering a 
conditional response to ORA's request. ORA rejected this offer on 
the ground that its terms unreasonably limited the scope of 
discovery. 

In December, 1988, ORA also set in motion r~quests aimed 
at either a reevaluation by the Commission of its decision to 
approve a holding company structure for Edison or consideration of 
issues related to self-dealing by Edison in this proceeding. The 
holding company had emerged as a result of the commission's 
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approval on ~anuary 2a, 1988. of Edison's proposed plan to 
reorganize and create a holding company structure. (D.88-01-063, 
Application (A.) 87-05-007.) 

Of importance to this proceeding, this structure involved 
the creation of the SCE Holding Company (SCECorp) with two 
separate, wholly owned subsidiaries. Of these two subsidiaries, 
one was Edison, a regulated entity, and the other was the Mission 
Group, an unregulated, nonutility subsidiary. Amonq the 
subsidiaries of the Mission Group ~as the Mission Enorgy company of 
which SSEC is a suhsidiary. SSEC is Getty's partner In KRCc. 

On December 5, 1988, DRA filed a notion in A.S1-05-007 
requesting modification of D.88-01-063, and consolidation of that . 
application with this proceeding. This latter step was required 
since the modifications requested by DRA ~ere largely based on 
evidence which DRA intended to present in this proceeding. 
According to DRA, this evidence would show that Edison's dealings 
with its QF affiliates had abused its ratepayers and unaffiliated 
QFs and that the Commission's current regulations had or could not 
adequately protect ratepayers and unaffiliated QFs from these self-
dealing abuses. 

On December 14, 1988, a prehearing conference was held in 
this proceeding to establish a schedule for Edison's ECAe 
reasonableness reviev. At that time, the ALJ directed DRA to file 
its December 5 petition in this proceeding as well. This step was 
taken to ensure proper consideration of all of the allegations 
included and relief requested in this filing. DRA made this filing 
on December 27, 1988. 

The relief sought by DRA in its holding company petition 
and ECAC motion was aimed at prohibiting or strictly limitin9 
Edison's ability to enter new purchase power agreements with QF 
affiliates. ORA also asked the Commission to order Edison's 
divestiture of all ownership in all QF/Edison ventures which sell 
electricity to Edison. In the absence of divestment, DRA soUght 
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the imposition of an -affiliate cost adjustment.- This adjustment 
would flow through to Edison's ratepayers the profits Edison's QF 
affiliates earn abOve Edison's authorized return or, as an 
alternative, profits in excess of the average return earned by 

california QFs. 
In the event that the commission chose not to take any of 

these actions, ORA asked that all future Edison QF affiliate 
transactions be limited to standard contracts, and that reporting 
about QF affiliate purchases be increased. ORA conoluded, however, 
that any of its requests, except for a direct prohibition on new 
QF/affiliate contracts, should await the conclusion of hearings in 
this proceeding-

On January 3, 1988, Edison and csc responded to ORA's 
motion and petition, asking that ORA's requests be denied. In its 
response, Edison expressed the view that current commission 
safeguards against public utility seif dealing were sufficient to 
protect the ratepayers' interests and should not be rescinded. 
Edison also contended that nothing alleged by ORA justified 
modification of those safeguards. FUrther, Edison concluded that 
ORA's proposed alternate relief was unfair, unnecessary, overbroad, 
adverse to the ratepayers' interest, beyond the Commission's 
jurisdiction to qrant, and contrary to federal and state policy. 

In its response, esc focused on the impact of 
consolidating the holding company application with this proceeding. 
csc stated that such consolidation would (1) significantlY 
complicate and confuse the proper focus of the present ECAC 
reasonableness review, (2) unreasonably expand the scope of this 
review, and (3) prejudice the interests or the non-Edison parties 
to the nonstandard contracts subject to review. The foundation for 
these objections was esc's continuing position that the 
reasonableness review of QF nonstandard contracts in ECAC was 
limited to whether the payment stream included in a nonstandard 
contract was less than or comparable to the expected avoided costs 
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of the applicable standard offer. Using this standard, esc argued 
that the existence of any self-dealing by the utility was 
irrevelant to the reasonableness review of a nonstandard contract 
when that contract includes risks and costs no greater than that of 
the applicable standard offer. 

On January lS, 1989, ORA replied to Edison's and esc's 
responses to its motion. In responding to Edison's objections, ORA 
indicated that no commission regulation would have prevented the 
abuses ORA alleged had occurred relative to contracts to be 
considered in this proceeding. In contrast to esc, DRA expressed 
its pOsition that its evidence of Edison's relations with its QF 
affiliates was completely relevant to a reasonableness review. 

On January 27, 1989, the commission issued O.89-bl-047 in 
this proceeding and a companion decision (0.89-0i-048) in 
A.S7-05-007. By these decisions, the Commission denied DRAls 
motion and petition seeking modification of D.88-01-063 and 
consolidation of A.87-05-007 with this proceeding. The commission, 
however, granted ORA's motion to compel filed on March 23, 1988. 
SpecificallY, this order provided: n(Edison) is directed to 
produce all of the inlormation requested by ORA in that motion to 
the extent that it is'within Edison's power and control.n 
(0.89-01-047, at pp. 30-31.) 

In addition, the commission in 0.89-01-047 denied CSC's 
motion of March 31, 1988, and ordered the fOllowing: 

-The scope of the pending reasonableness review 
in this proceeding shall include consideration 
of all facets of Edison's negotiation, 
execution, and administration of its 
nonstandard contracts. In particular, the 
commission will apply close scrutiny to those 
nonstandard agreements entered between Edison 
and its QF affiliates including consideration 
of any evidence of self-dealing by Edison in 
these transactions." (0.89-01-047, Ordering 
Paragraph 4, at p. 31.) 
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In support of this order, the commission had analyzed 
applicable decisions which had been in effect priQr to the filing 
of this application. In particular, the Commission noted that its 
approval of Edison's proposed reorganization in 0.88-01-06) had 
been conditioned on Edison following certain guidelines in the 
operation of its holding company to preserve the Commission's 
ability to regulate Edison effectively. Among the conditions 
imposed was access by the commission to all information necessary 
to thoroughly analyze Edison's costs and to monitor the 
relationships between Edison and its nonutility affiliates. 
(0.89-01-047, at p. 13.) 

In 0.89-01-047, the Commission emphasized that, although 
broad rules governing Edison's relationship with its QF affiliates 
had not been specified in 0.88-01-063, we had foundt 

-In keeping with all relevant commission 
decisions, we will expect Edison, to minimize 
the cost of service for its regulated 
operations and to deal fairly ana evenhandedly 
with all QFs; we will be prepared to examine 
any evidence to the contrary if and when it is 
presented. The other conditions we impose 
should preserve the information relevant to 
such an investigation as well as our staff's 
ability to examine such informatiOn.-
(0.88-01-063, at p. 35; cited in 0.89-01-047, 
at p. 14.) 

On the basis of this provision, the Commission concluded in 
0.89-01-047 that DRA should haVe the opportunity to present 
evidence of self-dealing. Because the forum fOr presenting sUch 
evidence had not been identified or limited to the holding company 
in 0.88-01-063, the commission concluded that based on the adopted 
schedule in this proceeding, this ECAC was -well-suited to our 
consideration of DRA's asserted evidence of Edison's self-dealing.-
(0.89-01-047, at p. 15.) The commission also found, however, that 
ORA's allegations did not, as yet, require the reopening of 
A.87-05-007 or the modification of 0.88-01-063. 
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We did l hoveVer, reject Edison and CSC's assertion that 
an ECAC reasonableness review of a QF nonstandard contract is based 
solely on the cOMparability of price streams betw~en the 
nonstandard agreement and the applicable standard offer. We found 
instead that, beginning with 0.82-01-1031 and continuing through 
more recent decisions relating to QF contracts, ·our review of the 
reasonableness of nonstandard agreements has reach~d far beyond 
specific price terms. n (D.89-01-047, at p. 17.) 

We noted that early in the QF prOgram we had determined 
that the object of nonstandard negotiations was to produce a 
contract which was the -economic equivalent of the standard offer.-
(0.82-01-103, at p. 91.) ~he commission's application 6f this 
standard had led us to find that the ·economic balance represented 
by the standard offer should be maintained in negotiated contractsn 

and that this -economic balance is not limited to the eXchange of 
dollars between the parties.- (13 CPUC 2d at p. 124t cited in 
D.89-01-041, at p. 20.) specifically, We found that our review of 
the reasonableness of a nonstandard agreement had required us to 
consider the following: 

-the negotiations leading to execution of the 
agreement; all benefits and risks to be 
incurred by the utility's ratepayers; the 
certainty of the QF's technology and the. 
integrity and viability of the project; the 
prevailing financial and legislative climates; 
the impact of unique contract terms on the 
utility's bond ratirt9' interest coverage, and 
ability to raise capl.tal: the societal benefi.ts 
of the development of a particular project; the 
timeliness of the capacity being added to toe 
utility's system; the operating flexibility 

1 This decision was issued in order Instituting Rulemaking 
(OIR) 2, the Commission's generic proceeding for estabilshihg 
guidelines for standard offer and nonstandard offer contracts 
between utilities and QFs. D.82-01-103 and others affecting QF 
contracts are discussed throughout this decision. 
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afforded the utility by the QF (i.e 
dispatchability or curtailment)' and the nanner 
of paYJDent. (See, e.9., 0.82-04-087, 
82-07-021, 86-09-040, 86-10-044, 87-03-068, 
87-07-023, 87-07-086, 87-09-080, 8S-03-036, 
88-05-030, and 88-08-021.)- (0.89-61-047, at 
p. 21.) 

In 0.89-01-047, we also found that our decisions had made 
clear that the introduction of the utility as a partner to the 
a9reement necessarily raised other separate and distinct issues 
which the coomission had connitted itself to examine in each 
instance. These issues included (1) the impact of utility 
ownership of the QF on competition and the regulated aspects of its 
operation, includin9 the impact on its ratepaYers, (2) the terms of 
the agreement as compared to the applicable standara offer, and 
(3) the approach used by the utility in negotiating agreements with 
affiliated QFs as conpared to non-affiliated QFs. (0.89-01-047, at 
pp. 17-18.) In this regard, ~e cited 0.82-01-103 which had 
required -greater scrutinyn of utility operations by the Commission 
when an affiliate was involved. 

In D.89-01-047, we concludedt 
-All of these orders lead to the obvious 
conclusion that our examination of nonstandard 
contracts in an ECAC reasonableness review are 
in no way limited to the issue of price as 
urged by Edison and CSC. For transactions 
between a utility and, an affiliated QF in 
particular, we are obligated to review the 
negotiations, all contract terms, and the 
ownership relation between the parties. These 
steps are necessary to ensure that the 
agreement was reasonable and fair to the 
utility's ratepayers and to all QFs. n (Id., at 
p. 22.) 

We found in 0.89-01-047 that the documents sought by DRA 
seemed to be only the most basic information that DRA WOuld require 
to determine the relations between Edison and the QFs with whom it 
had entered nonstandard agreements. ORA's proposed evidence of 
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self-dealing vas also found to be olearly within the scopa of our 
reasonableness review. (0.89-01-047, at p. 22.) 

IV. standard of Review 

Our review of 0.89-01-047 above reflects that the scope 
of a r~asonableness review of a QF nonstandard contract, especially 
one with a utility affiliate, was never intended by the Commission 
to be as limited as Edison and CSC had urged. Tho fact that this 
review takes place in an ECAC proceeding does nothing to alter that 
conclusion. By permitting a great deal of latitude to Edison in 
presenting its case before the commission in this prOceeding, we 
find that a sufficient record on issues related to the 
reasonableness of the KRCC contract and any related self-dealing 
has been developed. 

We begin this portion of the decision by examining the 
basic standards by which the commission is ~o judge the 
reasonableness Of the KRCC contract and Edison's management 
decisions related to its negotiation, execution, administration, 
and presentation to this commission. In this regard, we note that 
the 6reasonable and prudent act- for both traditional and 
QF-related utility decisions results from -the exercise of 
reasonable judgment in light of facts known or which shOUld have 
been known at the time the decision was made.- (0.87-06-021, at 
p. 19.) For this reason, this section also examines the regulatory 
and legislative conditions which were known Or should have been 
known to Edison at the time of its negotiation and execution of the 
KRCC contract. we conclude with a summary of commission decisions 
issued after execution of the KRCC contract which are applicable to 
our review of the contract and our consideration of appropriate 
remedies. 
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A. Basio standards of Reasonableness Review 
In our review of the reasonableness Qf any utility 

action, the commission has applied certain general prinoiples. The 
starting point ot the review of both traditional and QF deoisions 
by the utility has been the same. Namely, the event or contract is 
to be reviewed based on facts that are known or should have been 
known by the utility management at the time. This standard is used 
to avoid the application of hindsight in reviewing the 
reasonableness of a utility deoision. 

In a recent deoision considering the reasonableness of a 
proposed amendment of a standard offer agreement, we noted our 
obligation to protect ratepayer interests in determining its 
reasonableness. specifically, we conoluded: 

nutiiities are held to a standard of 
reasonableness based upon the faots that are 
known or should be known at the time. While 
this reasOnableness standard can be clarified 
through the adoption Of guidelines, the 
utilities shOUld be aware that guidelines are 
only advisory in nature and do not relieve the 
utility of its burden to show that its actions 
were reasonable in light Of circumstances 
existent at the time. Whatever guidelines are 

- in place, the utility always will be required 
to demonstrate that its actions are reasonable 
through clear and convinoing evidence.-
(D.88-03-036, at p. 5.) 

Similarly, with respect to the review of nonstandard agreements, 
the Commission has found~ ·while any power purchase agreement 
based on suspended interim standard otfer 4 would appear costly at 
the present time, we find that it is reasOnable to evaluate (these) 
agreements in light of the actual commission directives and 
economic conditions in effect at the time of the parties' 
negotiations." (D.86-06-060, at p. 26.) 

Our deoisions reviewing the reasonableness of utility 
actions have also provided certain guidelines which can be applied 
to utility decisions affecting traditional utility plant, as well 
as QFs. Among them, the commission has found: 
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2. 

3. 

4. 

5. 

6. 

The act of the utility should comport with 
what a reasonable manager of sufficient 
education, training, experience and skills 
using the tools and knovledgeat his 
disposal would do when faced with a need to 
make a decision and act; 

The Commission, as the agency cha~ged with 
oversight and econonic regulation of the 
monopoly utilities! has a legitimate 
concern not only wl.th the outcot:l.es of the 
utilities' decisions, but also the process 
employed to arrive at a particular 
decision: 

The reasonable and prudent act is not 
limited to the optimum act, but includes a 
spectrum of possible acts consistent with 
the utility system need, the interest of 
the ratepayers, and the require~ents of 
governmental agencies of competent 
jurisdiction: 

The action taken should logically be 
expected, at the time the decision is made, 
to accomplish the desired result at the 
lowest reasonable cost consistent with good 
utility practices. 

The greater the level of rooney, risk and 
uncertainty involved in a decision, the 
greater the care the utility must take in 
reaching that decision: 

The burden rests heavily upon a utility to 
prove with clear and convincing evidence, 
that ~t is entitled to the requested rate 
relief and not upon the Commission, its 
staff, or any interested party to prove the 
contrary. 

(0.83-05-036, 11 CPUC 2d 474, 475 -(1983); 0.86-10-069, at 
pp. 31-32; D.87-06-021, at pp. 19-20; 0.87-12-071, at p. 3~; ~nd 

0.89-02-074, at pp. 8-9.) 
B. Regulatory and Legislative conditions--1976 - 1988 

The application of the above principles to QF purchase 
power agreements is further defined by regulations and decisions 
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governing utility purchases of QF power which were in effect at the 
time of the utility's negotiation and execution of the agreement. 
This law is the foundation for the -knowledge- that should have 
been used by Edison's management in negotiating, executing, or 
administering the KRCC contract or seeking cost recovery before 
this commission. Other facts or circumstances influencing Edison's 
decisions related to the KRCC contract are discussed in the 
following section. 

Because our review of the KRCC contract in this 
.proceeding involves Edison actions over almost a ten-year period, 
we will examine the applicable legislation and Commission decisions 
by time period. Included in this summary are two orders 
(Resolution E-1938 (procter & Gamble contract) and 0.82-12-055 (an 
Edison general rate case) cited by Edison or its personnel as 
influencing certain of its decisions. 

1. comaission Decisions and state and 
Federal Regulations -- 1976 to 1984 

a. 1976 to 1981 

In 1976 the california L~gislature added a chapter to 
the Public utilities code entitled ·private Energy Producers· for 
the purpose of encouraging private energy production as a means of 
meeting the state's energy needs. (PU Code, sec. 2801, et al.) On 
December 19, 1979, this commission issued ~.91109 specifically 
recognizing the value of alternate resources. In this Order, the 
commission concluded that these resources promoted the efficient 
use of fuels, the diversification of a utility's resource plan, an 
independence from foreign fuel sources, a contribution to system 
reliabiiity, shorter construction lead times than traditional 
utility plant, and a shift in the cost of constructing a facility 
from the utility to the private power producer. 

In recognition of these benefits, the Commission in 
D.91109 authorized the Pacific Gas and Electric company (PG&E) to 
pursue cogeneration with energy and capacity payments to be based 
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on PG&E's full avoided costs. This deoision directed PG&E to file 
price offers consistent with these findings. 

In the same time frane, federal legislation was 
adopted to promote the development of cOgeneration ~nd snall power 
production. (Publio utility Regulatory Policies Aot of 1978 
(PURPA).) section 210 of PURPA required electric utilities to 
offer to purchase po~er from cogeneration and small ~wer 
production facilities, defined as qualifying facilities or QFs. 

As required by PURPA, the Federal Energy Regulatory 
commission (FERC) adopted final rules implementing section 210 of 
PURPA in February, 1980. At the heart of these rules was the 
requirement of each utility to purchase QF power at a rate equal to 
the utility's avoided cost of generating the powAr itself or 
purchasing it elsewhere. The implementation of the scction 210 
rules was reserved to state regulatory authorities and was to 
commence within one year of the issuance of the rules. 

In response to this legislation, the Commission 
issued OIR 2 on september 3, 1980. The purpose of this proceeding 
was to establish standards governing the prices, terms, and 
conditions of electric utility purchases of electrio pOwer from 
qualifying cogeneration and small power production facilities. 

Prior to the issuance of OIR 2, the commission, on 
March 4, 1980, had directed Edison to file proposed contract terms 
and provisions for the purchase of energy and capacity from 
cogenerators and small power producers based on full avoided costs. 
(Resolution E-187i.) Edison submitted its first such price offer 
in April, 19S0. 

In July, 1981, the commission issued 0.93364 (6 CPUC 
2d 423) qranting a request by san Diego Gas and Electric Company 
(SDG&E) for approval of its cogeneration agreement with the Kelco 
Division of Merck & Co~, Inc. (Kelco). The decision included a 
description of the project being proposed and the terms of the 
agreement between SDG&E and Kelco. The commission noted that at 
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that time the issue Of whether to issue advance approval of 
-nonstandard- contracts was before the commission In OIR ~. 
Nevertheless, the commission felt that it could grant such approval 
for the five years Of the contract without interfering with that 
policy decision. 

The KelcO contract was then examined In tenns of its 
deviation fron a -standard offer- vhich SDG&E had filed with the 
commission at that time and the benefits to be realized froa the 
contract by SDG&E's ratepayers. ~he coomission noted that the 
contract provided for an energy pa~ent eqUal to 90\ of SDG&E's 
avoided energy cost. There was assurance for Kelco, ho~ever, of a 
-floor- on energy payments over the first five years. 

In D.g3364, the connission noted that SDG&E, while 
seeking approval for the entire contract, had made it appear that 
the only significant deviation bet.een the Kelco contract and its 
standard offer was in the price term in the beginning years. The 
commission had then assumed that for the remaining term of the 
contract the contract was consistent with the standard offer. 
Instead, the Commission discovered an additional -nonstandard" term 
related to curtailment. 

The commission -found it unacceptable that this 
difference was not mentioned when the contract was originally 
tendered for review.- (Id., at p. 429.) without any analysis of 
this term in the record, the commission decided that it could not 
give advance approval for the second ten years of the agreement. 
SDG&E could therefore expect normal ECAC review for payments made 
during that time. 

The commission concluded: 
.Should any applicant seek advance approval 

in the future, it must identify all 
substantial differences between the 
contract and the utility's standard offer. 
Failure to identify all differences in the 
contract for which approval is requested 
may cause us to deny the application.· 
(Id., at p. 429.) 
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, 
On October 6, 1981, the commission issued Resolution 

E~1938 in response to an advice letter requeDt by Edison for 
commission authorization of a pOwer purchase agreement between 
Procter & Gamble and Eoison. 2 The Commission determined that 
General Order 96-A, under which Edison had nade its filing, did not 
apply to such purchased power agreements and that commission 
authorization was not required for the contract to become 
effective. FUrther, reasonable costs associated with the contract 
could be recovered through ECAC rates. In reaching these 
conclusions, the commission had reasoned: 

-Edison's apparent purpose for requesting 
prior Commission authorization of 
cogeneration contracts is to support its 
later requests for recovery of purchased 
power eXpenses in ECAC proceedings. 
Generally speaking, we do not think the 
resolution process is appropriate for this 
purpose at the present time. In order to 
verify that the prices of the agreements 
are based on Edison's avoided costs, the 
commission would have to examine at an 
evidentiary hearing testimony concerning 
Edison's actual aVoided costs. This cannot 
be done by examining an agreement as 
presented here,- (Resolution at p. 2.) 

b. January 21. 1982--D.82-01-103 
On January 21, 1982, the commission ordered the four 

major california electric utilities to file standard offers for 
power purchases from qualifying facilities based on avoided cost 
principles. The decision was made in response to the Commission's 
own policy, state legislation encouraging the development of 
qualifying facilities, and federal regulations requiring the 
Commission to implement the FERC section 210 rules. 

2 The contract, upon which Edison reiied in drafting the KRCC 
agreement, became an exhibit in this proceeding. (Exhibit 115.) 
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(1) The standard Offer 
0.82-01-103 addressed a number of issues relevant 

to the development and filing by the utilities of standard Offers 
for power purchases from QFs. In defining the standard 6ffer, the 
commission statedt 

-(standard offer] is the expression 
widely used by the parties to describe 
the terms and conditions associated 
with the utility's obligation to 
purchase fron a QF at the utility's 
avoided cost. The standard offer is 
available to all QFs, and represents a 
complete transaction including prices, 
interconnection requirements, and Other 
relevant factors. A central aspect of 
all such offers will be the standard 
rates for purchase.- (0.82-01-103, at 
p. 23.) 

The Comnission also found: -The rate has relevanc~ only in 
relation to the mutual obligations of the parties. In this 
decision we consider the nature and extent of such obligations. 
The result is the standard offer.- (Id., at p. 24.) 

with respect to the recovery of costs under the 
standard offer, the Commission concluded: 

.The standard offer has particular 
significance in terms of the existing 
and anticipated ratemaking treatment to 
be afforded utiiity purchases of energy 
and capacity provided by QFs. 
purchases under the standard offer are 
per se reasonable and a utility's 
eXpenses for such purchases are 
recoverable in the same fashion as 
other purchased power expenses (~n ECAC 
proceedings, for the larger utilities) 
without further review. purchases at 
rates, terms, or conditions other than 
the standard offer are recoverable 
through ECAC or other appropriate 
procedures sub:ect to a showing of 
reasonableness. n (Id., at p. 24.) 
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In the decision, the commission set forth the 
basic parameters for the four types of standard offers each utility 
was to filet a standard offer for as-available capacity and energy 
(standard Offer 1), a standard offer for firm capacity based on 
short-run avoided costs and a longer-term commitmont (standard 
Offer 2), a standard offer for QFs smaller than 100 kW in size 
(standard Offer 3), and finally, a standard offer to be based on 
long-run avoided costs (standard Offer 4). Under 0.82-01-103, the 
utilities, including Edison were to file standard Offers 1 and 2 
within 45 days of the effective date of the order. The offers were 
to become effective two weeks after the date of filing. Provision 
was also made for the filing by application of each utility's 
proposed standard Offer 4. 

The standard offer was to be available to all QFs 
for acceptance and was to be consistent with the terms and 
conditions of 0.82-01-103. (D.82-01-103, at p. 162.) Standard 
Offers 1 and 2 were to be the subject of subsequent compliance 
hearings. 

(2) Nonstandard contracts 
In D.82-01-103, the Commission expressed the view 

that, having provided for a standard offer intended to be widely 
applicable to QFs of diverse characteristics, there should be less 
need for parties to negotiate nonstandard contracts. The 
commission even questioned whether it actually wanted nonstandard 
contracts to be written. 

Because the Commission could envision cases in 
which nonstandard terms might benefit both the QF and the utility's 
ratepayers, however, we concluded that such contracts could be 
negotiated. The object of these negotiations, however, was -to 
produce a contract that (was) the economic equivalent of the 
standard ofter.- (Id., at p. 91; emphasis added.) Payments 
pursuant to nonstandard contracts were to be _«recoverable through 
ECAC upon a showing of the reasonableness of such payments.- (Id.) 
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Due to this ratemaking treatment of nonstandard 
contracts, the Commission considered the propriety of advance 
approval of nonstandard agreements. The Commission conoluded that 
it was -not legally compelled to provide for advance review of 
nonstandard contracts.· (Id., at p. 100.) Nevortheless, the 
Conmission decided to provide such review conoluding that without 
it creative nonstandard offers could be stymied and QF development 
would suffer. (Id., at p. 101.) 

The Commission observed that the type of 
nonstandard contraots which it anticipated would generally inVolve 
the followinqt ·some sort Of debt guarantee, levelized payment or 
payment floor which reduces risks for QFs and places those risks 
upon ratepayers." (Id., at p. 101.) It was the Commission's view, 
that in "return for taking such risks, ratepayers are afforded some 
reduction on avoided cost pay~ents.· (Id.) 

As an example of a nonstandard contract 
benefitting both ratepayers and the QF, the Conmission cited 
SDG&E's agreement with Kelco. The commission observed that this 
contract appeared desirable for all parties, including ratepayers, 
and concluded: ·We can imagine other such contracts which benefit 
ratepayers. We will entertain such applications within the 
guidelines established." (Id., at p. 102.) 

as follows: 
The gUidelines announced by the commission were 

"The guiding principle fOr nonstandard 
contracts upon which applications 
should be based is that the contract 
terms, taking into account the 
associated risks, should not be more 
than expected avoided costs under the 
standard offer. Ratepayers are. 
expected in most non-standard offers to 
accept some technological or market 
risk, in which ratepayers should be 
returned compensating benefit. 
Applications for nonstandard contracts 
should clearly state all the 
differences between the contract and 
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the standard offer, and identify all 
gains and costs for ratepayers. The 
application should further demonstrate 
why ratepayers should either be 
indifferent to or prefer the 
nonstandard contract over the standard 
contract. In the rare event that the 
nonstandard offer is above avoided 
costs, an explanation of how ratepayel" 3 
otherwise benefit should be presented. 
In all cases, the burden is on the 
applicant to denonstrate why the 
nonstandard offer is in the ratepayers' 
interest. We must caution all parties 
that the Comnission will review these 
contracts as a banker reviews a loan 
application, with scrutiny and 
skepticism. While ~e want to encourage 
QF development, we do not wish to 
burden ratepayers in the process.-
(Id., at p. 103.) 

The commission then set forth the procedures to 
be followed by the utilities in seeking advance review: 

Mwe ask that utilities submit only those 
offers for which the utility has 
significant qUestions about whether we 
would find the offer prudent. Once the 
commission has reviewed and expressed 
its opinion as to the consistency of a 
contract price and terms with avoided 
cost principles, utilities should be 
expected to use these principles to 
sign similar contracts without review. 
We will attempt to handle applications 
for projects less than 10 KW thorouqh 
ex parte procedures. Applications over 
10 KW will generally require hearings. 
Exceptions may be made depending upon 
the novelty of a particular 
application, or the degree of 
ratepayers' exposure. M (Id. at 
p. 104.) 

~he commission also asked QFs to seek financial support through 
other institutions and Mnot through nonstandard offers.- (Id" at 
p. 104.) 
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The commission concluded that it would not be 
involved in negotiating nonstandard offers. Rather, utilities were 
to negotiate with QFs in good faith, and the Commission would 
review the contract for approval or disapproval. 

(3) utility OWnership of OFs 
In O.S2-01-103, the Commission found that PURPA 

permitted a utility to own up to 50\ of a cogener.,tion or snall 
po~er facility. The Corr~ission concluded that such facilities 
should therefore be eligible for full avoided costs under the 
conditions adopted for all QFs. 

Although recognizing such utility ownership of 
QFs, the Commission did express numerous concerns with this 
arrangement. Its greatest concerns centered on three areas: 

1. Anticornpetitive effect. The Commission 
concluded that it must consider the 
potential anticompetitive aspects of 
utility behavior. The conmission 
concludedi -In this regard, when a 
utility is approached by a large number 
of aspiring QFs, we oust assure that 
its own affiliates do not receive 
special treatment, e.~.,oore rapid 
consideration, less difficulty in 
resolving interconnection issues, etc. 
It is important that utilities do not 
stifle competition in the QF market in 
this or in any other way.- (Id., at 
p. 11: emphasis added.) 

2. Avoided costs. The Commission stated 
that there was also concern that with 
utility ownership of QFs the utility 
would have an incentive to keep avoided 
costs high if their own affiliates 
could receive such prices. (Id., at 
p. 11; emphasis added.) 

3. utility Diversification into 
Unregulated Activities. Identified by 
the commission as its ·perhaps most 
important concern-, was the fact that 
utility ownership of QFs would b¢ a 
step toward utility diversification 
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into unregulated aotivities. The 
commission observed that any such 
diversification into unregulated 
ventures could have an impaot on the 
regulated utility business for which 
the commission is responsible, The 
commission conoludedt ·Our primary 
concern is the protection of tho 
financial integrity of the regulated 
entity (I.e., neW unregulated ventures 
should not impair the utility's ability 
to raise capital, its bond rating, 
eto'l and the avoidance of any 
subs1dization by the regulated entity 
(and thus its ratepayers) of the 
unregulated business. 
The Commission concluded that the utility'S 

ownership of a QF would require the fOllowing: 
-[SJuch involvement will require greater 
scrutiny of utility operations on our 
part related to the concerns addressed 
above. Any utility may come forward 
with a proposal for partial ownership 
of a QF and we will review these 
matters on a case-by-case basis, with 
the intent of protecting the interest 
of both ratepayers and any QFs ~ho 
might be disadvantaged competitively.N 
(Id., at p. 12: emphasis added.) 

c. other 1982 Decisions 
Following an initial review of the standard offer 

filings made pursuant to 0.82-01-103, the commission dIrected 
Edison to further amend its offers to base them on avoided costs 
which it had not done originally. The amended offers went into 
effect in May 1982. (0.82-04-071.) 

In the spring of 1982, the commission provided its 
first review of a nonstandard contract since the issuance of 
0.82-01-103. (0.82-04-087, 8 CPUC 2d 673.) By application, PG&E 
had sought the approval of a levelized payment agreement with u.S. 
Windpower, Inc., (USW) and recovery of all contract payments 
through ECAC. 
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The contract which had received a ~thorough review-
by the Commission's staff was the subject of two days of hearing. 
PG&E and USW cOmbined to explain why the nonstandard provisions of 
the agreement were essential to the developer, attractive to 
investors, and beneficial to PG&E's ratepayers. Tho staff review 
focused on Commission policy in reviewing nonstandard offers and 
the technical and financial risk to ratepayers created by the 
agreenent. 

The Comnission concluded that the procedure followed 
in this case was a -good example of the 'nonstandard review 
process' contemplated in D.82-01-103.- (Id., at p. 614.) with 
respect to the propriety of the agreement, the Commission found 
that the evidence supported the conclusion that the project would 
be technically successful. The commission also focused on the fact 
that as compensation for a levelized payment above avoided costs in 
the agreements' early years, PG&E had negotiated discounts of 3%, 
5%, and 10% from the avoided cost price as well as interest 
payments on the payment tracking account balance. The overall cost 
for electricity was forecasted by PG&E to be well below PG&E's 
avoided cost over the life of the agreement. The Commission also 
recognized the need to attract investors to a new and emerging 
technology sUch as wind power. 

The comnission stated, however, that -tal more 
troubiesome issue is the question of whether PG&E's ratepayers 
should bear the risks and benefits presented by the Agreement." 
(Id'

I 
at p. 683.) The commission concludedt -The Agreement 

appears to offer the ratepayers high potential rewards at little 
risk: the fixed price is only slightly above current avoided costs, 
and there are siqnificant safeguards written into the contract to 
avoid ratepayer losses should the project eXperience early 
failure.- Recovery of payments made under the contract in PG&E's 
ECAe was therefore authorized. 
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In the summer of 1982, the Commission considered a 
second request by PG&E to become a guarantor of certain bonds 
issued for California Power and Liqht Corporation (CP&L). 
(0.82-07-021 (9 CPUC 2d 436).) The bonds were required to finance 
the construction of a 49,900 kW biomass-fueled elcotrlc generating 
plant in Madera County. PG&E's first application Cor such approval 
had been considered deficient because the power salos agreement 
negotiated between PGSE and CP&L posed ·unqUantificd risks for 
PG&E's customers.w (9 CPUC at p. 438.) 

In bringing the new application, which the commission 
approved, the commission found that PGSE had made -a crucial 
change. by no longer asking that -its customers bear any of the 
technical or financial risks presented by the facility.· (Id.) 
PG&E's customers under the new agreement were to pay only for 
delivered power from CP&L, while PG&E's shareholders were to bear 
full respOnsibility for the guaranty payments previously nade the 
responsibility of PG&E's customers. 

The commission concluded that in reviewing the second 
application the following analysis had been required: 

nsy aiding the financing of CP&L's biomass 
project, PG&E is diversifying into an 
unregulated venture which nay affect its 
regulated utility business. Our concern 
here is for the protection of PG&E's 
financial integrity as w~l~ as, the 
potential for croSS-Subsldlzation by a 
regulated entity Of an unregulated venture. 
Thus, we first must determine that the 
proposed participation does not create 
unacceptable financial risks for PG&E. In 
addition, we must preclUde any cross 
subsidization and the related 
anticompetitive effects of utility behavior 
which might result.- (Id., at p. 439.) 

In December, 1982, the Commission issued two 
decisions affecting Edison's QF progran. One related to Edison's 
test year 1983 general rate case (0.82-12-055, 10 CPUC 2d 155), and 
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the other was the first deoision, applicable to all of California's 
major electrio utilities, approving specifio terms of standard 
Offers 1 and 2. 

In Edison's TY 1981 general rate case, the 
commission's staff had presented testimony that, in negotiating 
contracts with wind developers, Edison had been extromely reluctant 
to sign standard contracts at full avoided cost. Instead, Edison 
persuaded developers to sign nonstandard contracts at less than 
full avoided cost in return for Edison's offers of sale or lease of 
Edison-owned land, assistance in the environmental permitting 
process, or easing of interconnection requirements. 

In staff's view, Edison's offers were used to exact 
substantial discounts from avoided cost which were beyond the value 
of Edison's offers of assistance. When Edison did offer the 
standard avoided cost contract, the contract contained provisions 
very unfavorable to QFs, none of which had been inoluded in 
Edison's standard Offers after May, 1982, or in Edison's signed 
nonstandard contracts. staff concluded that Edison's pricing 
policies during 1980 and 1981 had a chilling effeot on the 
development of QF resources within Edison's service area and were 
contrary to the express policies set forth by this commission. 

The commission concluded that since January 10, 1978~ 

Edison had been under a duty to exercise its best efforts to pursue 
and develop cOgeneration and small power production resources usinq 
avoided cost principles. The commission agreed with staff that 
Edison's pricing policies with respect to QFs had been contrary to 
the Commission's clear intent to base QF payments on the utility's 
avoided costs. 

The commission found: 
-To our great dissatisfaction Ed~son 
con~inued its pricing policies into 1982, 
as indicated by Edison's respOnse to our 
decision in OIR 2 issued in January. In 
0.82-04-071 we suspended the initial 
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standard offers which Were filed in 
accordance with the OIR 2 decision. In 
particular, ~e stated that!. 'Edison's 
initial offers are not based on avoided 
costs. Inasmuch as we do not concur with 
Edison's position that standard offors 
based on avoided costs are not required nor 
appropriate, Edison should be required to 
amend its initial offers to base thorn on 
avoided costs.' 

-We construe Edison's actions in early 1982 
as evidencing a continuing pattern of 
disregard for the Commission's avoided cost 
policy of the past three years.- (~. at 
p. 258.) 

In response to these actions, the commission assessed a penalty of 
10 basis points on Edison's return on equity for 1983 and 1984. 
The Commission observed that this penalty was one··hal f the penalty 
imposed on PG&E in 1979 for failure to promote cogeneration. 

At the end of December 1982, the Commission issued 
0.82-12-120 (10 CPUC 2d 553) which reviewed the three short-run 
standard offers filed by PG&E, Edison, and SG&E in response to 
0.82-01-103. These offers had been the subject of 40 days of 
hearing in which numerous issues had been raised. 0.82-12-120 
addressed some of the most critical· issues, including terms related 
to price, performance, and termination. The remaining issues 
(i.e., interconnection filing requirements, insurance, and 
miscellaneous contract terms) were left to a subseqUent decision. 

In 0.82-12-120, the commission reviewed its findings 
in 0.82-01-103 regarding the differences between as-available power 
(standard Offer 1) and firm power (standard Offer 2). with respect 
to a firm capacity commitment by a QF, the Commission found: 

-[F)irm cap~city was vieweq as an increase 
in the utility's supply of electricity with 
corresponding performance standards, 
termination provisions, and sanctions. By 
definition, firm power is provided in 
predetermined.quantities at predetermined 
times with sufficient legally enforceable 
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guarantees of deliverabillty to permit the 
purchasing utility to avoid the 
construction of a generating unit of the 
purchase of fira power elsewhere. A QF 
providing firm capacity was determined to 
avoid costs addition to those related to 
as-available power. This result was to bQ 
reflected in the firm capacity payment.-
(10 CPUC 2d at p. 568.) 

In contrast to firm power, payments for as-available power would 
not reflect any value for contract length, notice, termination, or 
sanctions since such provisions would not be part of an as-
available offer. 

The termination provisions adopted for firm capaoity 
standard Offer 2 in 0.82-12-120 were intended to -encourage QFs to 
fulfill their contraotual obligations, provide reasonable certainty 
of the consequences of termination, and make the utility and its 
ratepayers whole.- (Id. at p. 596.) In keeping with this goal, 
the Commission directed the utilities to include termination 
provisions in their firm capacity standard offers which met the 
following requirements: 

1. A QF terminating with prescribed notice was 
required to reimburse the utility for 
unearned capacity paycents. Interest on 
this reimbursement was to be charged on the 
basis of the Federal Reserve Board three 
months' Prime commercial paper rate. 

2. specific notice required for termination 
with not~ce was to vary depen~ing on the 
amount of capacity bei~g terminated~ , 
Specifically, . the commi~sion end~rsed the 
notice provisions included by PG&E and 
SDG&E in their standard offers. under 
PG&E's proposal, QFs over 100,000 kW were 
required to provide five years' notice of 
termination. 

3. For a QF terminating without prescribed 
notice the QF was required to refund 
overpayments and to coVer the utilities' 
replacement costs for the lost or reduced 
capacity. The offers were to include a 
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liquidated damage olause calculating this 
additional pa~ent for replacement costs 
similar to one proposed by PG&E modified 
to reflect the time needed, as Indicated by 
the notice table, to replace tha lost 
capacity. The utilities were also 
permitted in their calculation of damages 
to refer to future capacity prices. (See, 
0.82-12-120, Ordering paraqraph 5, 10 CPUC 
2d at p. 641.) 
The Commission concluded that reimbursement of 

unearned firm capacity payments was appropriate since the utility 
was not required to pay more than avoided costs for OF power. The 
commission stated: -Any payment over this amount arising from 
price levelization should therefore be refunded to the utility.n 
(Id., at p. 591.) The co~ission concluded that termination 
provisions should also be applied to any reduction in firm 
capacity. 

d. co .. ission Decisions in 1983 
In May, 1983, the Commission approved a purchase 

power agreement between PG&E and AeroTurbine Energy corporation 
related to a 126 MW wind facility. (0.83-05-043.) The Commission 
found that the agreement's nonstandard pricing provisions for stage 
I were prudent and reasonable for the development of this 
commercial scale wind turbine project. The Commission also found 
that the operating incentives and performance standards provided in 
the agreement for AeroTurbine adequately limited the risk assumed 
by PG&E's ratepayers in the early years of the project. 

The decision noted that preapproval in this case had 
been sought becaUse the pricing provisions of the AeroTurbine 
agreement did not conform with PG&E's s~andard Offer. In anaiyzing 
the agreement, the Commission noted that PG&E's then effective 
standard Offer 1 had served as the starting point for negotiations. 
The decision included a detailed analysis of the contract terms and 
PG&E's enumeration of the several provisions of the agreement which 
PG&E had asserted would minimize the ratepayer's risk. 
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PG&E's testimony included the utility/s prediction 
that ·power purchases over the life of the Agreement will be below 
PG&E's avoided cost. n (Id., at p. 8.) The Commission staff 
presented analyses by both its utilities' division and its Legal 
Division. The conclusion of these divisions was that the agreement 
struck a fair balance between the risks and benefits of this 
project. 

On the basis of the parties' analyses of the 
contract, the Commission concluded that PG&E and AeroTUrbine had 
nstruck a reasonable balance of the risks and benefits created by 
the non-standard pricing provisions for stage I.- (Id., at p. 10.) 
The commission also found that, for the risks created for 
ratepayers, the contract had -important compensating benefits.-
(Id., at p. 12.) In particular, the project would commercialize a 
large-scale wind technology for the first tine which could produce 
substantial long-tern benefits to ratepayers. 

The comnission concluded, however: 
-This contract should not be viewed as a 

precedent for other contracts between 
utilities and snall power producers. The 
price being paid to (AeroTUrbine) in 
Phase I is high, as is the ratepayer's 
exposure to technological risk. For 
technologies not in such a critical state 
of developnent, or which are without such 
vast potential, we would not necessarily 
find these contract provisions to be 
reasonable.- (Id., at p. 21.) 

In June 1983, the Commission reiterated its 
conclusion in D.82-01-103 that utiiitias were to negotiate 
nonstandard contracts in good faith. The commission also found 
that sanctions could be imposed for bad faith negotiations, 
(0.83-06-109.) 

On Septenher 7, 1983, the commission issued 
D.83-09-054 (12 cPUC 2d 604) approving interim standard Offer 4, a 
long-term offer to be based on the utility's long-run avoided cost. 
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The standard offer was the result of negotiations batween the 
utilities, QFs, and commission staff. The Commission noted that 
the offer was interim only in the sense that it night ultimately be 
replaced by a different costing methodology or contract terms. 
Until then, however, QFs and utilities were to fuliy rely on the 
options adopted for standard Offer 4 in D.83-0g-054. The 
commission also conclUded: ·potential QFs who find they cannot use 
standard Offer 14, as approved today, still have the option of 
pursuing a negotiated nonstandard contract with utilities. n (12 

CPUC ~d at p. 609.) 
In approving interim standard Offer 4, the commission 

made the following observations: 
·(W)e have never said that QF power must.be 
developed at any cost! but rather that it 
should be developed w1th reasonable cost to 
ratepayers when viewed ih the longer term 
perspective. In the long run, if ve do a 
reasonable job of valuing and pricing QF 
power, the ratepayers should be indifferent 
as to whether eventually needed capacity is 
supplied by QFs or electric utilities.· 
(Id., at p. 611: emphasis original.) 
h~ile capacity payments and most contract terms under 

standard Offer 4 were to nirror those in standard Offers 1 and 2, 
three different energy payment options were made available. AmOng 
them was Energy Payment option 3. Under this option, energy prices 
were to be based on (1) a forecast of the utilities' incremental 
energy rates and (2) actual utility costs for incremental fuel. 

The commission found that option 3, ·while probably 
most attractive to oil and gas·cogenerators·, would be available to 
all QF technologies. (Id., at p. 630.) with respect to 
cogenerators, the commission observedt ·we recognize the benefits 
of having oil and gas cogenerators on the system to displace the 
utilities' incremental oil and gas generation units, but only to 
the extent that: (1) cogeneration results in a more efficient use 
of fossil fuels (i.e., the cogenerator's actual incremental energy 
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rate Is lower than the utility's) and, (a) California's resour~e 
base, nO matter how ~ell it can be diversified, may require some 
oil and gas generation units to ~eet demand,-· (~'f ~t p. 631.) 
The Commission expressed the concern, howe~er, that opti6n 3 
-could, over time, provide incentives to oil and gas cogenerators 
that are not commensurate with the benefits described above,-
(Id.) In particular, the commission found I 

-Whereas options #1 and #2 place the entire 
risk that a QF's actual production costs 
may be higher than our projections of 
avoided costs, option #3 remoVes the risk 
associated with fuel-price Variability from 
fossil-fuel cogeneratois. Instead 
ratepayers are eXpOsed to all of the fuel 
price variations, which can be very 
significant for oil and gas. FUrthel~6re, 
providing a band around the incremental 
energy rate forecast mitigates some Of the 
potential efficiency benefits that oil and 
gas cogenerators can add t6 the system.-
(Id.) 

Nevertheless, the commission ultimately decided to approve the use 
of option 3 for all utilities. 

On October 19, 1983, the commission issued 
D.83-iO-093, the second of three orders addressing the price and 
contract terms of standard Offers 1 and 2. This decision resolved 
the majority of issues remaining from the first order 
(D.82-12-120): date of determination of contract capacity value, 
revisions in capacity tables, QF payment schedules, requests for 
energy sale conversions, data filings, interconnection 
requirements, insurance requirements, interconnection costs, 
interconnection orders, standardization of contract terms, varying 
the standard offer, relations with qovernmental entities, relations 
with third parties, and right of first refusal, QF abandonment, and 
contract assignment. 

Only a few issues relating to standard Offers 1 and 2 
remained for the third order (0.84-03-092). These included 
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definition of certain contract terms and the appllc~blllty of 
certain remedies, including dispute resolution. 

with respect to insurance, the commission concluded 
that the utilities should be directed to require Qrs to provide 
general liability coverage of no more than $1 million per 
occurrence. FUrther, the utilities were advised that nany costs 
incurred by the utility resulting fron liability e~posure greater 
than $1 million shall be recovered through rates. M (D.83-10-093, 
13 CPUC 2d at p. 111.) The Commission found that this 
determination was reasonable Msince the risks to the ratepayers, 
given the QFs' current safety record, appears very small at this 
time,M 
C. coa.ission Decisions From 1985 to 1988 

In March 1984, the commission issued its third and final 
order on Standard Offers 1 and 2 (0.84-03-092, 14 CPUC 2d 489). 
The issues addressed in this decision related to certain contract 
terms, QFs under 100 kW, PG&E's standbY tariffs, data on avoided 
transmission and distribution costs, access to computer mOdels, and 
conversion of contracts. 

During 1984 and 1985, there were few decisions requiring 
changes in the standard offer terms, Instead, the commission 
focused on requests to approVe nonstandard contracts (see, e.g_, 
84-05-047) and eventually the need to suspend the standard offers 
due to QFs exceeding the capacity needs of the utilities. 

In 0.84-05-057, commission reviewed an application for 
approval of a power purchase contract between SDG&E and NCRRA. ~he 

decision reviews application, contract terms, arid technical and 
economic risks of the contract. ~he contract was approved and 
included the following nonstandard provisionst adjustments in 
energy price and QF option of switching from price formula adopted 
for energy to schedule of prices based partly upon 90\ of SDG&E's 
forecast prices appearing in its standard Offer 4. These terms 

.were negotiated to enhance financing of the project. SDG&E 

- 36 -



A.8S-02-016 ALJ/SSH/fs 

analyzed the risks and benefits of the agree~ent by comparing 
projected resul~s of the nonstandard pricing provisions with the 
standard Offer 4 contract. 

From August, 1984, through April, 1985, tho Commission 
addressed the need to suspend standard Offer 4. Tho first action 
taken by the commission in this regard was the Suspo)\sion of PG&E's 
standard Offer 4, Payment option 3 for QFs over 50 MW. This 
action, resulting in 0.84-10-098, was based on assertions by PG&E 
of QF capacity in PG&E's service territory eXceeding PG&E's needs. 
The suspension was to remain in effect until December 5, 1984. 

During an en banc oral argument on November 5, 1984, to 
discuss the suspension of the PG&E standard offer, Edison asserted 
for the first time that it could be faced with a similar problem of 
QF capacity oversupply. In response to this situation, Edison 
recoumended (1) the suspension Of all standard offers for projects 
over 50 megawatts, (2) the continued encouragement of nonstandard 
contracts for projects over this size limit, with the use of the 
commission approval process as desired, and (3) consideration of 
the status of Standard Offer 4 in an appropriate proceeding. These 
requests and statement of potential oversupply were restated in 
comments filed with the Commission on Novenher 16, 1984. 

In December, 1984, the suspension of PG&E's Standard 
Offer 4, Payment option 3 was continued. (O.S4-i2-027.) The 
Commission concluded with respect to Edison, however: ·We have nO 
basis to extend this suspension to the interim Standard Offer 4 of 
either Southern California Edison Company or san Diego Gas and 
Electric Company,· (D.84-12-027, at p. 3.) 

Later that month, the Commission issued its decision in 
Edison's 1985 test year general rate case. In contrast to its 
position at the earlier en bane hearing, Edison had argued the 
following in its general rate case: 

-Edison submits that the marketing effort to 
encourage new (QF) projects wiil need to be 
increased due to these obstacles (difficulty in 
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obtaining siting and permit approvals, 
scheduled expiration of the fed~ral energy tax 
credits in 1985, the loyer avoided cos~ payment 
rates and uncertainty among developers 
regarding the long-run standard offer). More 
inportant is the Commission's continued 
commitment to support and encourage developers 
throu~h the series of hurdles required to bring 
a proJect on-line. In any event, Edison argues 
that the presence of these obstacles reinforces 
the need to maintain a vigorous program to 
support the development of renewable and 
alternative resources,- (Id.) 

In February, 1985, the Conmission addressed a motion 
filed by Edison on January 31, 1985, for an -Emergency Ex Parte 
Interim Order" to suspend its standard Offer 4, Payment option 3. 
Although the commission did not find that the information provided 
by Edison in its motion reflected an -emergency· on the order of 
that presented by PG&E, we concluded that continued availabil~ty of 
S04, payment option 3 for QFs over 56 MW -may place Edison at some 
ris~ of having QF energy supplies exceed Edison's needs in the very 
near future." (0.85-02-069 at p. 2.) A suspension of Edison's 
standard Offer 4, payment option 3, was made effective until 
April 17, 1985. 

On April 17, 1985, the Comaission ordered the complete 
suspensiOn of standard Offer 4 for ali utilities pending comments 
on this action. (0.85-04-075.) On July 10, 1985, the standard 
offer, as adopted by D.83-09-054, was suspended in its entirety for 
all utilities for an indefinite period. 

In December, i985, the Comnission, in an SDG&E ECAC 
proceeding, considered the reasonableness of a nonstandard power 
purchase agreement involVing a former SDG&E subsidiary. 
(D.85-12-104, 20 CPUC 2d 66.) In this reasonableness review, the 
commission focused on payments flowing from SDG&E to Applied Energy 
Inc. (AEI) , a former SDG&E sUbsidiary. In 1983, SDG&E had divested 
itself of the ownership of AEI with the purchase of AEI by Energy 
Factors, Inc. 
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The issue in this proceeding centered on whether SDG&E, 
under the terms of a nonstandard purchase power agreement, had paid 
too much for energy fron a cogenerator in which SDG&E had a 20\ 
ownership interest. The Commission also considered whether the 
agreement should be modified. 

The commission commended the staff for brinqing the issue 
before it, but found that the staff's evidence was flawed by the 
absence of a consistent theory or standard on which to test the 
payments under the contract or the SDG&E - Energy Factors 
relationship. SDG&E had argued that over time, the pluses and 
minuses of the payment formula under the agreement balanced out and 
that its ratepayers were economically indifferent. An interested 
party, the utilities Consumers Action Network (UCAN), however, had 
urged the commission to treat Energy Factors nO different than any 
other similarly situated cogenerator and to reform the contracts so 
that the agreement conformed to a standard offer. 

In adopting UCAN's suggestions, the commission found: 
~The best way to establish an arms-length 
relationship between SDG&E and its former 
subs id iar)' is to treat AEI in the same manner 
as any other cogenerator in the utility service 
territory. A standard offer price relationship 
is best [sic) standard to use at this time. 
standard Offer 2 most closely fits the facts of 
the current relationship. We will, therefore, 
reduce the balancing account by $4,318,299 
(through October 1985) and order SDG&E to 
recompute the balancing account in this same 
manner to provide a more accurate result for 
the year 1985 which we have estimated •. Also 
payments charged to ratepayers in the ~uture , 
will be computed in this ~anner until SDG&E and 
AEI arrive at some different contractual 
arrangement. This result viII also be carried 
into the forecast period.- (D.85-12-104, 20 
cPUC 2d at 70.) 
During the period followinq the suspension of'interim 

standard Offer 4, the commission embarked on a course of developing 
a final standard Offer 4 methodology and offer. In 1987, the 
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Commission issued 0.87-05-060 which was viewed as a fUrther step 
toward the implementation of a final standard Offer 4 and the 
reinstitution of standard Offer ~, which had been suspended in 1986 
(0.86-03-069). 

By 0.87-05-060, the commission set forth the process by 
which standard Offer 4 would become available to Qfs. One of the 
last steps of this process was the announcement by the utility Of 
-the availability of long-run standard offer contracts based on the 
capacity and the fixed and variable costs of the avoidable 
resource(s)-. (0.87-05-060, at p. 5.) The utility would then 
accept bids from QFs for these contracts with the winning bidder 
signing the agreement upon compliance with the Qualifying Facility 
Milestone Procedure. 

Of importance to this proceeding, the commission in 
D.87-05-060, permitted utilities to accept bids from their QF 
affiliates under certain conditions. In particular, the utility 
was required to provide equal access to the public of the market, 
technical, or similar data transferred to its QF affiliates under 
the same terns and conditions it was made available to the 
utility's affiliates. 

In allowing utilities to accept bids from their QF 
affiliates, we found that ftthe auction process itself helps ensure 
the propriety and reasonableness of utilities' dealings with their 
QF affiliates.- (Id. at p. 17.) We also concluded that ~the 
utilities' obiigation to compete fairly arises not only under 
antitrust law but also, in our view, under the Public utilities 
Code. AnY favoritism shown by a utility to its QF affiliate ~ay 
result in unreasonable expenses that must be borne by shareholders, 
not ratepayers.- (Id.) 

On January 28, 1988, the commission issued its decision 
in Edison's holding company application. (D.88-01-063.) 
0.88-01-103 has been discussed in the previous section of this 
decision on the scope of review of this proceeding. 
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For purpOses of this section, we note our findings in 
that order regarding the conditions of our approval of Edison's new 
corporate structure. The purpose of the conditions which we 
imposed was to ensure that there would be -no diminution Of the 
commission's ability to regulate Edison effectively or Edison's 
ability to provide reliable utility service at reasonable rates.-
(0.88-01-063, at pp. 21-22.) 

In particular, the adopted conditions wero designed 
(1) to ensure that all costs incurred by Edison resulting from its 
affiliates' acttvities were recoVered from the affiliates, (2) to 
provide the commission with access to all information necessary to 
thoroughly analyze Edison's costs and to monitor the relationships 
between Edison and its nonutility affiliates, (3) to ensure Edison 
ratepayers were insulated from all effects of nonutility 
activities, (4) to preserve the regulatory control which the 
commission currently has over Edison's activities, and (5) to 
ensure the financial health of the. utility's operations. One of 
the specific conditions imposed on Edison was the requirement that 
Edison ensure that the Commission has access to bOoks and records 
of the holding company and each of its affiliates and their joint 
ventures. It was our expectation that Edison and its affiliates 
would either promptly comply with a commission reques~ for 
information or prepare an imnediate showing to demonstrate why the 
request was allegedly beyond the bounds of jurisdiction or 
relevance. 

In 0.88-01-063, we rejected ORA's recommendation to 
prohibit Edison from entering into any new contracts for power with 
QF affiiiates in Edison's service territory. ORA had made this 
recommendation based on the potential for. self-dealing between the 
utility and its QF affiliates to the detriment of the utility's 
ratepayers, Our rejection of this request was based on the 
existing safeguard of the QF bidding process adopted in 
D.87-05-060. 
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In 1988, as it had 1n previous years, the co~ission 
considered and reviewed numerous applications by utilities for 
approval of nonstandard purchase power agreements and amendments to 
eXisting standard offers. (0.88-03-036, 0.88-05-030, 0.88-08-021, 
0.88-08-054, 0.88-09-038, 0.88-10-038, 0.88-12-32, 0.88-12-095.) 
In each of these cases, the focus of the commission's decisions was 
on the ratepayer benefits to be realized from the ~9reement and the 
existence of ratepayer economic indifference. 

In rejecting one request by PG&E for approval of a 
nonstandard agreement, the Commission found it inappropriate to 
shift the development risk of a QF project to ratepayers by 
allowing the extension of five-year deadlines on operation. 
(0.88-12-032, at p. 17.) ~he Conmission further found that tn 
reaching its decision • . nwe merely apply our stated policy that 
concessions sought by the utility should be proportionate to the 
extent and significance of the modifications sought by the QF.-
(Id., at p. 18.) 

In our previous section, we have discussed the impact of 
0.89-01-047 on the scope of review in this proceeding. ~his 
decision, issued prior to the conrnencement of hearings in this 
case, alsO included a number Of findings regarding Edison's 
presentation of its case before the commission. 

In particular, we expressed concern in 0.89-01-047 that 
Edison's pleadings submitted up to that time had reflected an 
napparent attempt to shield information from DRA on the basis of 
objections from its QF partners· (0.89-01-047, at p. 22). We 
further stated that it had been our intention with the imposition 
of the conditions and safeguards in 0.88-01-063 and OIR 2 -that the 
utility would not use its non-regulated activities to hinder our 
legitimate inquiry into its regulated activities.- (Id.) Because 
of these circumstances, we reiterated Edison's obligation to 
demonstrate the reasonableness of its actions through clear and 
convincing eVidence. 
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V, The!tRCC COntract 

In the preceding section, we have examined the standard 
of review to be applied to the KRCC contract. We now turn to the 
terms of the agreement itself and the factual record related to its 
negotiation, execution, and amendment, and the approach taken by 
Edison in presenting the contract to the commission for review. 
Based on the applicable legislation and connission decisions 
summarized above, a critical issue in our review of the KRCC 
contract is its comparability with then-existing standard offers 
and, in turn, the extent to which, if at ali, the contract at the 
time of its execution exposed Edison's ratepayers to greater risk 
than the standard offer. Of concern also is any evidence of 
favoritism by Edison toward KRCC. 

To provide a better understanding of the factual record 
in this case, we begin this section with a summary of the major 
differences between the KRCC contract at the time of its execution 
and the standard offers. Both standard Offer 2 and standard 
Offer 4, two offers which provide for fim capacity payments, were 
in effect during the contract's negotiation and execution. 

Following this comparison of contract terms, the factual 
record of the negotiation and execution of the KRce contract will 
be summarized. This section will be followed by a review of the 
subsequent amendments to the contract and Edison's actions in 
responding to D.89-01-047 and presenting its case on the 
reasonableness of the KRCC contract to the commission. 
A. KRCC ParailfH Generation Agreement Terms--January 16. 1984 

The KRCC contract was executed on January 16, 1984. The 
KRCC contract, as executed on January 16, 1984, provides for the . 
purchase by Edison fron KRCC of i70 KW of minimum contract capacity 
for 20 years. Provision is made for increasing the minimum 
contract capacity during the term of the project. (Exhibit 109, 
App. B, Sec. 1.) 

The project itself is defined by the contract as -a 
combustion turbine generator heat recovery steam generator 
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cogeneration Facility· located at the Kern River Oil Field, near 
Bakersfield, california. The combustion turbines have a nominal 
electrical rate of 284 KW at 80 degrees fahrenheit, (Exhibit 109, 
PGA, at p. 1.) 

It is DRA's position, largely undisputed by Edison or 
KRCC, that it is most appropriate to compare the KRCC contract to 
standard Otfer 4, Energy payment option 3. In discussing the KRCC 
contract terms below, this offer will be a major pOint of 
reference, but note will also be taken of any relevant provisions 
of standard Offer 2. 

DRA's challenge to the KRCC contract stems from the many 
terms of the aqreement ~hich differ fron the commission's standard 
offers. It is ORA's position that the KRCC nonstandard contract 
terms were not only at odds with the standard offers and commission 
directives in effect during its negotiation and execution, but 
resulted in exposing Edison's ratepayers to greater risks than the 
standard offers without any compensating benefits. Edison and KRCC 
argue that the agreement was in the interests of Edison's 
ratepayers and was required at the time of its execution to meet an 
Edison resource need and to respond to regulatory pressures. The 
positions of the parties are reviewed at greater length in the next 
section. 

1. EDergy Price Provisions 
The KRCC contract relies on a nonstandard formula for 

determining energy payments. In general, the on and mid-peak 
energy payments are derived from the product of Edison's avoided 
fuel cost, a 0.96 discount factor, Edison's contract heat rate. and 
the net kilowatthours delivered to Edison. 

As defined by the contract, Edison's contract heat rate 
is based on the average heat rate of Edison's gas and oil units. 
The contract includes a fi~ed heat rate floor and ceiling through 
the life of the contract (20 years). The contract heat rate floor 
is set at 9300 Btu/kWh, with the ceiling set at 11,500 Btu/kWh. In 
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addition, the contract provides that only 011 or gas is to be 
considered the marginal fuel under the KRCC contract when 
calculating the average heat rate, except for-a na~imum of 1,000 
off-peak hours ~uring which time the average of gas, oil, and coal 
prices will be used when oil or gas is not the marginal fuel. 

In contrast, Energy payment option l of Standard Offer 4 
is tied to the system incremental heat rate, as opposed to the 
utility's average heat rate. FUrther, the standard offer uses the 
actual marginal fuel to calculate the actual IER. Fixed heat rate 
floors and ceilIngs are provided under the standard offer for 
13 years, as compared to 20 years under the KRCC agreement. 

Additionally, the forecasted IERs to be used in 
conjunction with Energy Payment option 3 provided annual IER values 
beginning in 1985 below 9300 Btu/kWh. The average of these annual 
values forecasted through 1997 is 8827 Btu/kWh. (Exhibit 105, 
Appendix D.) 

2. capaoity Price Provisions . 
under standard Offers 2 and 4, the capacity price paid to 

QFs is tied to the capacity price schedules submitted on a 
quarterly basis by the utility and approved by the commission. The 
capacity price under a standArd offer is determined by the capacity 
price in effect during the year in which the QF begins firm 
deliveries to the utility. Under both standard Offers 2 and 4, the 
QF has the option of basing this price on the standard Offer 2 
Capacity Payment Schedule in effect at the time of contract 
execution or at the time of firm operation. Edison's capacity 
price schedule in effect at the time of the execution of the KRCC 
contract provided forecasted capacity prices for on-line dates 
through 1988. 

Additionally, the standard offer provides for additional 
capacity to be paid at a fu11 standard Ofter 1 price only it the 
capacity is available 100\ of the on-peak hours. As-available 
capacity under the standard offer can receive no bonus payments. 
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The standard offer also requires that the utility ~ust agree In 
order to increase the contract capacity. 

In contrast~'the KRCC contract, at the timo of. Its 
execution on January 16, 1~84, fixed the actual capacity payment to 
be made by Edison to KRCC. specifically, Edison agreed to pay KRce 
a capacity payment of $t43.00/kw-year for the minimum contract 
capacity (170 MW). The value of additional contract capacity was 
to be determined based on the year in which it was dolivered and 
upon the length of the commitment, -as determined from the then 
prevailing 'Annual capacity payment Table' as filed with the 
commission-. (Exhibit 109, App. B, Sec. 2 (b).) 

At the time of the execution of the KRce contract and the 
commencement of firm operation of the project (August 1~85), 
Edison's filed capacity price schedule provided for a capacity 
payment of $143Jkw-year for energy deliveries beginning In 1986 and 
a capacity payment of $132/kW-year for energy deliveries beginning 
in 1985. Under the terms of the KRee contract, KRCC was entitled 
to commence firm operation of the project as early as June 8, 1985. 
(Exhibit 109, PGA, sec. 14.3.) KRce commenced firm operation in 
August 1985, and began at that time to receive capacity payments, 
as provided by the contract, of $143/kW-year. 

Additional capacity provided by KRce receives the full 
as-available capacity price if the capacity is available 80\ of the 
summer peak hours. KRCe can qualify for a bonus payment if this 
capacity is provided for more than 85% of the summer on-peak hours. 
Prior to its date of operation, KRce could increase the contract 
capacity from 170 MW to 284 MW unilaterally. 

3. Teraination Provisions 
In our prior section on eonmission decisions in effect at 

the time of the negotiation and execution of the KRCC contract, 
reference was made to D.82-i2-120. In that order, issued 
December 30, 1982, the commission adopted the guidelines to be 
followed for termination provisions under standard Offer 2. Under 
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standard offer 4, these same prinoiples are applied to reductions 
in firm capaoity. (Exhibit 105, SO 4, Seo. 9.1.2.6.) The" 
*capacity Reductionn section Of standard Offer 4 can effectively 
result in termination of the contract as the contract capacity can 
be reduced to zero. 

The significant features of the termination or capacity 
reduction provisions of the Standard Offers 2 and 4 riled by Edison 
and in effect in 1983 (Exhibits 104, 105, and 106) aro the 
following: 

( 1) written notice of termination being 
provided by the QF to the utility, the 
length of which varied depending upOn the 
amount of capacity being terminated or 
reduced up to the maximum capacity any QF 
could have. This notice ranged from 
12 months for a capacity reduction of 
25,000 kW or under to 60 months (5 years) 
for capacity reductions over 100,000 kW. 

(2).A refund being provided by the QF to 
Edison equal to the difference between 
capacity payments paid by Edison up to the 
time of E~ison's receipt of the reduction 
notice and the total capacity payments 
which Edison would have paid if based on 
the adjustedcapaoity price. The refund 
was to be paid with interest based on the 
Federal Reserve soard's three months prime 
commercial paper rate. 

(3) 

(4) 

The requirement of Edison to make capacity 
payments, basad on the adjusted capacity 
price for the amount of ~ontraot capacity 
being r~1uced, from the date the reduction 
notice .as received to the date of actual 
capacity reduction. 

Reduction o~ capacity by the QF without 
notice provided that the QF provided 
Edison with the refund described above and 
an amount equal to *(i) the amount of 
Contract capacity being reduced times 
(ii) the difference between the current 
capacity Price and the Contract capacity 
Price, tines (iii) the number of years and 
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fractions thereof (not less than 6n& year) 
by which the seller (QF) has been 
deficient in giving prescribed notice. n 
(Exhibit 105, so 4, Seo. 9.1\2.6 (d).) If 
the current capaoity price was less than 
the contract capaoity price, only the 
refund described in item (2) above was 
due. 

The termination provisions of the KRCC contract are 
contained in section 5 of that contract. (Exhibit 109.) At the 
ti~e of the contract's execution, the section provided as follOWS: 

section 5.1 -- Under this seotion, the contract 
shall remain in effect for twenty years from 
the date on which energy becomes available. 

section 5.2 -- According to this section, nI i )! 
KRCC fails to nake available Contract Capac ty 
throughout the term of th~s Agreement pursuant 
to section 14, Edison shall have the right to 
terDinate this Agreement upon nin~ty (90) days' 
written notice to KRCC. If, within said ninety 
(90) day period following such notice, KRCC 
makes Contract capacity available pursuant to 
section 14, Edison/s notice of termination 
shall not be effective for t~rminatin~~his 
Agreement. KRCC shall exerC1se due d1l1gence 
to correct the reason for loss of contract 
capacity and Net Energy.M 

section 5.3 -- ~his section requires KRCC to 
begin delivery of contract capacity of a net 
170 MH by oeceRber 31, 1986. This section 
also provides that M(u)nless excused pursuant 
to this Agreement, if Edison declines to accept 
deliVery at any time throughout the term of 
this Agreement, KRCC may terminate this 
Agreement upon ninety (90) days' written notice 
to Edison.-
section 5.4 -- This section provides the 
following: -If KRCC fails to provide the 
required Contract capacity, a new ~ontract 
capacity value shall be established by the 
parties upon the basis of demonstrated 
capacity.-

- 48 -



A.S8-02-016 ALJ/sSH/fs 

section 5,5 -- This section provides the 
followingt -At any time, after the retir~ment 
or defeasance of any and all debt Obligations 
of KRce or any sUbsidiary Of KRCC incurred for 
project financing of the cogeneration Faoility, 
if in KRCC's opinion, its performance bec6mOs 
unprofitable at any time, KRCC shall havo the 
right to terminate this Agreement upon ninoty 
(90).d~ys' written notice to Ediso~. Upon sUch 
termlnation, KRCC shall pay to Edison an c~rly 
temination fee to be determined in accordance 
with the following formula: Contract Capacity 
x $169 kW x (1 - xJ12») where ·X- is tho number 
of completed years of service from the dato of 
first delivery pursuant to section 14.3.-

4. Scheduled Maintenance 
section 8.7 of Edison's standard Offer 2 (Exhibit 104) in 

effect in February 1983, provided that the QF ·shall make 
reasonable efforts to schedule routine maintenance outside the Peak 
Months (and during expected minimal generation periods for 
renewable resources) but in no event shall outages for scheduled 
naintenance exceed 30 peak hours during the peak months,M These 
requirements were mirrored in standard Offer 4 in section 4.5.2 
which similarly limited QFs to 30 hours of scheduled maintenance 
during peak months. The standard offers also prohibited QFs from 
scheduling major overhauls during peak months. 

Under section 12.1 of the KRCC contract, ·(e)ach party 
shall make every reasonable effort to iiriit the outages during on-
peak and mid-peak periods to unscheduled failure of equipment 
directly related to electric generation.- section 8.7 of the KRCC 
agreement permits KRCC to perform routine maintenance ~uring 
periods ·when such maintenance will not adversely affect Edisonis 
Electric system Integrity insofar as it is practicable to do so.-
The agreement includes no limitation on the number of hours of 
scheduled maintenance permitted during peak periods and no 
prohibition on scheduling major oVerhauls during peak months. 
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5. Other Provisions 
In its report, DRA cited certain other provisions as also 

differing between the KRce contract and the·standard offers. Among 
theIl1 were provisions governing force majeure, a QF's warrant}' to 
maintain QF status throughout the term of the contract, and 
capacity derating. In its brief, however, ORA indicates that it is 
nov persuaded by the evidence that the KRee contract provisions 
governing these terms, while different from the standard offer, 
are not unreasonable. 

A difference in the contract terms which is still at 
issue relates to insurance requirements. Under the KRCc.agreenent, 
-(e)ach party shall obtain and maintain in force • • • 
conprehensive general liability insurance ••• with a combined single 
1i9it of not less than five million dollars ($5,000,000) each 
occurrence-. (Exhibit 109, sec. 18.1.) 

Under standard Offer 4, the QF alone is reqUired to 
maintain contractual liability coverage with a combined single 
1init of not less than $1,000,000 each occurrence for facilities of 
100 kW or greater. (Exhibit 105, sec. 14.1.) Under standard 
Offer 2, as filed by Edison in February, 1983, the QF was required 
to Eaintain a policy of $5,000,000 for each occurrence. 
(Ey~ibit 104, Sec. 18.1.) The revised standard Offer 2, with an 
effective date of December 5, 1983, contained language similar to 
that included in standard oifer 4. This terminology was based on 
the commission's conclusions regarding insurance coverage stated in 
0.83-10-093. (See, 13 CPUC 2d at p. 111.) 
B. Negotiation and EJeecution of tlie KRCC Contract 

The first discu~sions regarding the deveiopment of a 
generating facility at the Kern River 6il field occurred in 1915 
between Getty, the predecessor to Texaco prOducing Inc., and PG&E. 
The field, in which Getty owned or leased 6il production rights, 
was located in PG&E's service territory, near its border with 
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Edison's service territory. Little proqress was ever ~ade 1n these 
discussions. 

In late 1980, Claire Dedrick, then a Commissioner with 
this agency, was asked by a member of the Govern6r's staff to 
discuss the potential economio benefits of cogeneration development 
with Getty. In December 1980, Dedrick met in Bakersfield with Ed 
Shuler, vice-president of Getty. After explaining the benefits of 
cogeneration development to shuler, Dedrick found the Getty 
representatives ·very receptive- to this development. 
(Exhibit 153, at p. 4.) Based on an Edison policy announcement 
that the utility intended to pursue cogeneration development, 
Dedrick urged Getty to contact Edison. 

Immediately following this meeting, Dedrick was called by 
a PG&E executive who indicated that PG&E intended to delete the 
Getty project from its list Of proposed cogeneration projects 
because of Getty's lack of interest. Dedrick then contacted Shuler 
and gave him the telephone number of Ed Myers, Vice President of 
Edison. 

Dedrick's term as a Commissioner ended on December 31, 
1980. Dedrick testified that she gave ·substantial encouragement-
to the development of a cogeneration facility at the Kern River oil 
field. (Exhibit 153, at p. 5.) She did not, however, participate 
in any contract negotiations, was not aware of the type of contract 
the parties wanted, and was not part of any discussion regarding 
whether Edison would participate as an equity partner. she also 
testified that she was never shown the contract at issue in this 
proceeding. 

Regardi~g comnissiort policy at ~he time of her 
discussions with Getty, Dedrick stated that the promotion of ·cost 
effective cogeneration power supply· was a first priority of all 
five members of the commission. (Tr. 3156.) According to Dedrick, 
howeVer, it was ·certainly not· the commission's policy to advance 
cogeneration at any cost. (Tr. 3157.) FUrther, she indicated that 
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the commission would view hoth parties as Mbusinessmen~ who ·should 
work out their arrangements on a business basis within the existing 
rules,M (~r. 3169.) 

Early in 1981, Ed Myers and Shuler met to discuss 
Edison's possible involvement in the Kern River project. The 
proposed cogeneraton facility was to be located near Getty's Kern 
River oil field and would provide steam to the field for enhanced 
oil recovery (EOR) and electricity to Edison. 

On Kay 21, 1981, Getty and Edison agreed to prepare a 
joint feasibility study of the project. In October, 1981, Black 
and veatch, consulting engineers retained to prepare the study, 
completed the Kern River cogeneration Feasibility study. 
(Exhibit 4 of Exhibit 88.) 

The Black and Veatch study analyzed the technical 
feasibility, reliability, economic viability, and regulatory 
requirements for the facility with a-plant rating of 289 MH. The 
study concluded that risks assOciated with the project were 
manageable and that any risks related to the performance, 
regulation, or economics of the project were considered small or 
nonexistent. Getty's return on investment, based on an eXpenditure 
start date of January 1, 1982, was expected to be in the range of 
46.0 to 69.1%, with the highest end of that range resulting from 
electricity prices based on Edison's full avoided costs. The 
initial fuel supply was considered the greatest uncertainty. The 
report concluded with the following recommendation: MEarly filing 
of permit applications shoUld provide a faVorable position for 
Getty should the number of similar facilities being planned for 
Kern County become excessive. M (Exhibit 4 of commission 
Exhibit 88, at p. 6-31.) 

On November 20, 1981, Ed Hyers wrote shuler that, based 
on Edison's and Getty's evaluation of the study, -it certainly 
appears this project is technically sound and offers an attractive 
rate of return on investment. M (Exhibit 5 of Commission 
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Exhibit 8S.) Ed Myers also stated that -based 6n these merits and 
positive initial input, the proposed project should be 
accelerated,- (Id.) The letter proposed a joint working fund In 
order to file for a CEC permit. to confirm the best primary fuel 
source at the site, to pursue project financinq options. and to 
structure a joint venture, a power sales agreement, and a steam 
sales agreement. Ed Myers alsO offered Edison's ongineering and 
construction department as -ideally suited for tho jOint venture 
project.- (Id.) 

In this letter, Ed Myers also discussed the pricing 
structure. The letter referenced PURPA and indicated that Edison 
had published an -avoided cost- schedule. The letter stated that 
the project should be treated as a base load plant and should not 
be subject to minimum load payment restrictions. In Ed Hyers' 
view, -a firm power purchase agreement founded on base load 
operation could yield a higher revenue streqm by reducing the risk 
of substantially lower revenues during minimum load times.- (Id.) 
Ed Myers suggested the possibility of a full capacity credit and a 
modified energy payment. 

Specifically, Ed Myers propOsed that, when oil was the 
incremental fuel, the combined capacity and energy payment would 
yield 90\ of the published avoided cost. During other times, 
Edison proposed to pay the full capacity credit and 100\ of the 
average cost to produce a kWh of energy from Edison's thermal power 
generating systens. According to Myers, -(t)his pricing structure 
should have the added attractions of improving the financibility 
[sic) of the project and be acceptable to the regulators by 
offering a tangible benefit for the ratepayers.w (Id.) 

On December 11, 1981, Shuler wrote Ed Hyers to indicate 
that Getty corporate management had approved in principle a 300 MW 
cogeneration facility in the Kern River field. Shuler informed Ed 
Myers that consideration of a joint venture had -also received 
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favorable comment by management.* (Exhibit 6 of Commission 
Exhibit 88.) • 

On April 12, 1982, Getty and Edison entered a 
*preliminary Agreement- (Exhibit 101) reflecting the parties' 
intent to enter a purchase power agreement for a 300 KW 
cogeneration facility located in the Kern River oil field. In this 
document, the parties also agreed to enter a joint venture for 
purposes of performing engineering studies, file an Application for 
certification (AFC) with the California Energy commission (CEC) and 
take ·other preliminary action which ••• would permit them to 
construct and operate a cogeneration facilityn. (Exhibit 101, at 
p. 1.) The parties also agreed -to negotiate in good faith and 
make all reasonable efforts to consummate· a number of ·collateral 
agreements," including a purchase power agreement and a joint 
venture agreement for the construction of the facility. 
(Exhibit 101.) 

On June 8, 1982, Getty and Edison met. The minutes of 
this meeting reflect the following: 

-As a result of this meeting, Edison will 
continue their work on the preparation of the 
power sales agreement, which is desired to be 
negotiated and executed prior to the formation 
of the joint venture to avoid anY.conflict of 
interest, to develop a joint venture agreement 
and to investigate various financing options. 
It appeared from this meeting ,that Getty is 
very anxious to proceed in a fast track mode to 
get the joint venture going and to proceed 
ahead with the project." (Exhibit 9 of 
commission Exhibit 88, at p. 3.) 
These minutes were signed by Robert Levine. Levine was 

identified as one of three Edison employees present at the meeting. 
The other two were Michael Vogeler and James pignatelli. Among the 
Getty representatives were Shuler and Charles Myers, who was 
described as "Energy coordinator." Ed Myers was among the 
recipients of copies of the minutes. 
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Lev!ne first beca~e aware of Edison's interest in a 
pur~hase power agreement with Getty in 1981. At that time, Levine 
was a member of Edison's cogeneration and small power development 
department. His immediate supervisor was Michael Voqeler. 

During this time periOd, Levine was assignod the task of 
.putting together- a purchase power agreement for tho proposed Kern 
River project. ~~ile stating that Vogeler and he wore-the primary 
people responsible for putting that contract together- (Tr. 1324), 
Levine a1s6 testified that he had a -lead role- in the negotiation 
of the contract, was -one of the chief negotiators- (Tr. 1392), and 
was the .principal contact- between Edison and Getty on a daily 
basis (Tr. 1328-l329). 

Levine remained in this position from the start Of 
negotiations in 1981 until the contract was executed in early 1984. 
In addition to negotiating the agreement, his role reqUired him to 
draft the agreement: circulate the agr~ement for .~omment throughout 
various departments at Edison; modify the agreement. if necessary, 
based on those comments: and then send the contract to Getty for 
its review. In considering internal comments on the contracts, 
Levine viewed his responsibility as -taking the comments from the 
various departments and reviewing those and discussing those with 
Hr. Vogeler, and then Eaking a decision as to which one shouid go 
in.- (Tr. 1481.) 

Levine was verbally given two guidelines by his 
supervisors to follow in the negotiation of a contract for the Kern 
River Project! to negotiate a cOntract with Getty at or below 
Edison's avoided cost and to ensure that Edison's system integrity 
was not jeopardized by the project. No written guidance, however, 
was provided to him. In response to how Edison defined at or belOW 
avoided cost at that time, Levine indicated that his point of 
reference was a purchase power agreement which Edison had at the 
time with Procter & Gamble. 
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The Procter & Gamble contract, which was the subject of 
commission Resolution E-1938 (October 1981) discussed previously in 
this decision, was the only other nonstandard purchase power 
agreement Levine had negotiated before the Kern River project. 
L~vine identified the Kern River contract as -the first contract 
Edison had with a QF after PURPA came into place.- (Tr. 1344.) 
L~vine observed that he was not aware of any other contracts 
involving projects of the size of the Kern River project in place 
durinq 1982 and 1983. 

It was Levine's understanding of the commission's 
response to the Procter & Gamble contract (Res. E-1938) that the 
commission did not want to review parallel generation agreements on 
a case by case basis. In Levine's opinion, it was -very clear~ 
from this resolution that it was the Commission's view -that as 
long as the utility feit that the contract was reasonable, the 
commission saw no reason (for the utility) not to 90 forward with 
the contract.- (~r. 1430-1431.) Based on this understanding, it 
was also Levine's view that if nEdison felt that the agreements 
were reasonable and in the interests of the ratepayer, that there 
was no need to file those documents with the commission and that 
the reasonableness of these documents would be done in an overall 
reasonableness proceeding. n (Tr. 1496.) 

As negotiations progressed in 1982 and 1983, Levine was 
following development on standard and nonstandard offers at the 
commission -on an extremely limited basis.- (Tr. 1396.) 
specifically, Levine indicated that he was just vaguely familiar 
with the standard 'offers filed in 1982 and 1983. In tact, Levine 
could not recall whether he had read D.82-01-103 or if Edison had 
filed standard ofters. He was Unaware of whether Hr. Vogeler was 
more familiar with the terms of these agreements. Levine also 
never compared any version of the Procter & Gamble contract to 
standard offers on file with the Commission in 1982 or 1983 for 
similarities or differences. 
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Levine's view that the KRCC contract was -better- for 
ratepayers than the standard offers was not based on a co~parison 
~ith standard offers, but rather on his understanding that the 
contract was below avoided cost. Levine based his conolusion that 
the contract was below avoided cost on the presenco of the 96\ 
discount factor in the energy price formula. 

Levine did not believe that Edison ever COllsidered using 
terros and provisions from the standard offers in tho KRCC contract. 
Levine was also never informed that decisions regarding commission 
preapproval of nonstandard agreements had been issued since the 
Procter and Gamble decision. He also had no specific recollection 
of any commission decisions addressing utility ownership of QFs or 
of anyone summarizing those deoisions for him. He believed that 
Edison had ensured an arm's length transaction betwoen the parties 
by requiring the contract's circulation. 

In addition to Levine, patricia Neel-Glazier, an attorney 
with Edison, was assiqned to negotiate the Kern River contract. 
Neel-Glazier referred to L~vine as the -chief negotiatorN

, while 
she acted as Ncounsel.- (Tr. 2942.) Neel-Glazier began work on 
negotiations of the Kern River contract soon after she joined 
Edison in mid-1982. She continued this work through the execution 
of the contract in 1984. In the negotiations, Neel-Glazier was 
responsible for NbOiler plate provisions, the nonpricing provisions 
and the nontechnical provisions.- (Tr. 2939.) She did not draft 
termination provisions nor did she suggest termination language. 

Neel-Glazier was the only attorney from Edison who worked 
on the Kern River contract. At the time, she was also negotiating 
an agreement with a similar project which did not go forward. Her 
instructions fron her supervisor, a senior counsel in the contracts 
section of Edison's law department, were to negotiate the contract 
on behalf of Edison's ratepayers. She naver discussed with this 
supervisor whether the contract should be brought to the Commission 
for preapproval. 
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with respect to her understanding of the status or impact 
of the standard offers during the negotiations, Neal-Glazier 
testified: 

-It was my understanding that the standard 
offers that would apply were being reviowed by 
the Commission at that time but had not yot 
been adopted, and I had also been told th~t 
Getty, who had reviewed the drafts of tho 
standard offers, was only interested in 
negotiated contracts,- (Tr. 2952.) 

Neel-Glazier could not recall ever having read or becoming familiar 
with 0,82-01-103 nor having any discussions with Levine regarding 
-any of the decisions- issued by the commission relating to 
standard offers during the period of the negotiations. 
(Tr. 2952-2953.) 

For Getty, the two employees charged with the negotiation 
of the Kern River contract were Charles Hyers and Harley! Pinson. 
Charles Myers defined himself as the -lead negotiator- for Getty 
(Tr. 2459), with legal assistance from Pinson. charles Hyers 
indicated that pinson's focus was not on the pricing provisions, 
but rather on contract language and indemnification. Charles Myers 
stated that his principal contact at Edison in the negotiation of 
the contract was Robert Levine. 

According to Charles Myers, the 20-year tern of the 
agreement matched the 20-year life of the cogeneration project. In 
negotiating with Edison, Charles Myers described his -primary 
directive- from Getty as followst 

-[T)6 sign a parallel gene~ation agreement that 
was based as much as possible on actual fuel 
prices that were b¢in9.aVoidedand actual heat 
rates that were being discussed and, in 
addition, to be sure that the step-up provision 
was included that allowed us to convert the 
unused megawatts in the Texaco operation in the 
Kern River field to minimum dedicated capacity 
in the parallel generation agreement.-
(Tr. 2617.) 
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These goals were the -two prl~ary reasons why Getty 
desired a nonstandard agreement,- (Tr. 2510.) The ·step-upn 
provision was required to permit Getty to dedicate more capaoity to 
Edison when it was no longer needed in the EOR process. Getty also 
desired to move away from ·price postingsn and ·IERS~ nnd to secure 
-a fuel price which would relate to (Edison's) aotu~l Cuel price 
and a heat rate that ~ould relate to (Edison's) actunl oil and gas 
heat rate-. (Tr. 2466-2467.) Charles Myers indicated that Getty 
was intent on tying -down a pricing mechanism for eno~9Y that 
tracked actuals as much as possible.- (Tr. 2486.) 

charles Myers stated that Getty was also interested in 
ensuring operation of the project by 1985 in order to obtain 
certain tax benefits associated with the project. To this end, 
Getty inclUded a number of incentives in its contraot with Fluor 
Engineers (Fluor) who were to build the plant. speoifically, this 
contract provided for a lump sum payment for completion of the 
project by mid-December, 1985, and day-to-day bonUses for Fluor 
for every day that the project was completed before December, 1985. 

Charles Myers indicated that Getty had insisted upon the 
$143 per kilowatt-year capacity price based on the start-up date of 
1986 and the capacity table in effect for that year. He also 
understood, however, that the contract being negotiated entitled 
Getty -to gain capacity prices at $143 per kilowatt if you started 
during 1985n (Tr. 2474) and that the contract, nas proposed by 
Edison,. did allow start-up operations to begin as early as June, 
1985. (Tr. 2489.) 

Charles Myers described Getty's ability to tie its price 
to the atrue avoided cost of fuei a as a -big benefitn to Getty. 
(Tr. 2581.) with respect to any specific corresponding benefit 
which Edison might have received, charles Myers stated: -1 don't 
recall any specific contract provisions being exchanged one for 
another in any instance. 6 (Tr. 2581.) 
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with r~spect to the standard offers, Charles Hyers 
indicated that he felt he should be familiar with them.'.'Hovever, 
he had never read standard Offer 2 nor had a~yone, inoluding 
L~vine, ever referred him to that offer. 

For Getty, corporate approval for the project was based 
on a review of the project as a whole. The speoifics of the 
contract were never presented for corporate apptoval, such tasks 
being reserved for the -division" level of the company. 
(Tr. 2531.) 

At Edison, beginning in the fall of 1982, Glenn Bjorkland 
served as the vice-president of Edison's system Development. In 
this depart~ent a new group, Cogeneration and Small Power 
Development, was formed. This group was headed by Maurice Kent, to 
whom Michael Vogeler, Levine's ir.~ediate supervisor, reported. 

Bjorkland described himself as -the responsible officer" 
for Edison in the execution of the Kern River contract. 
(Tr. 2771.) In this role, he -established policies and gave 
directions to Edison personnel to protect ratepayers' interests in 
the negotiation of the KRCC contract.- (Exhibit 148, at p. 111-2.) 
This step was accomplished by verbally directing his managers who 
reported to him to re~ain aware that their obligation was to 
protect Edison's ratepayers and that no special consideration 
should be accorded affiliates, with greater protection being 
extended to ratepayers in those instances. 

In this regard, Bjorkland testified that no written 
instructions or guidelines 6n contract negotiations were prepared 
or given to his managers. Instead, Bjorkiand chose to rely on 
verbal communications and on his -confidence that the people that 
were responsible for that did the proper analysis and that I could 
trust their response.- (Tr. 2761.) 

Bjorkland stated that, while he did make verbal inquiries 
on the status of particular negotiations and any resulting 
ratepayer benefits, he did not recall taking those steps with 

- 60 -



A.88-02-016 ~/SS"/fs 
• I 

resp~ct to the J{ern River project •. - Bjorkland could not recall if 
he was familar with the standard offer~'on file with the Commission 
at the time nor did he believe that he gave Edison personnel 
directives to be familiar with those offers. He was not in direct 
communication with Levine and ·was very dependent on the 
responsible managers to carry out the directive and to represent 
the company.- (Tr. 2783.) Bjorkland never partioipated in any 
comparison of the Kern River contract with standard Offer 4. 

Bjorkland also never authored nor directed the 
preparation of written guidelines on seeking commission preapproval 
of nonstandard contr~cts. The decision not to seek Commission 
preapproval of the Kern River project was part of a general policy 
not to take such action ·unless there was something unique or 
highly unusual.· (Tr. 27976) Up to the time of the execution of 
the Kern River contract, Bjorkland indicated that Edison had never . . 
been presented with a cogeneration project of the size of Kern 
River in Which Edison's participation was desired. 

Among the managers reporting to Bjorkland was Maurice 
Kent, manager of Edison's cogeneration and Sroall Power Development 
Department and Michael Vogeler's direct supervisor. In his 
testinony, Kent stated that he had no direct role in the 
negotiation or analysis of the Kern River contract. It was Kent's 
understanding, however, that ·we should not refuse to offer a 
standard contract to anyone and that we should not refuse to 
negotiate with anyone if they wished to negotiate. n (Tr. 2831.) 
Kent accepted vogeler's recommendation to sign the Kern RiVer 
agreer.ent. 

Kent indicated that early drafts of the KRCC contract in 
late 1981 were based on the Procter and Gamble contract because no 
standard contracts existed. By the time standard Offer 4 was 
approved, Kent considered the drafting of the Kern River contract 
to have been "virtuallY· completed. According to Kent, wEdison was 
convinced that Getty would not agree, at that late date, to abandon 
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the parties' lengthy negotiations in favor of considering execution 
of an SO 4 contract.- (Exhibit 148, at pp. II-~ to II-l0.) 

Kent, who stated that he was familiar with D.82-01-03, 
testified that it was his decision not to seek Commission 
preapproval of the Kern River contract. In Kent's view, Nthe 
commission had made it clear that advance approval was to be 
requested only in special and limited situations. n (Exhibit 148, 
at p. II-l~: emphasis deleted.) At no point in time did Kent 
consider that -any of the terms of the KRCC contract up to its 
signing involved special conditions or situations that might have 
warranted preapproVal.- (Tr. 2852.) 

Michael Vogeler described himself as the manager 
responsible for the negotiation of the Kern River contract. He 
informed thos~ assisting in the negotiations to act at all times in 
the interest of Edison. While he did not negotiate the contract, 
nI handed it to Mr. Levine and told him to implement the principles 
that we had agreed upon as executives.- (Tr. 3067.) 

with respect to negotiations with Getty, VOgeler stated 
that Getty would not accept a standard offer and ninsisted on a 
nonstandard contractual arrangement because of its concern that 
standard offers did not provide SUfficient energy price certainty 
over the life of the contract.- (Exhibit 152, at p. 4.) Vogeler 
was also certain that Getty would have refused to negotiate a lower 
capacity price. 

Vogeler viewed Getty's concessions for receiving the 
energy and capacity terms Which it desired as accepting less than 
avoided cost energy payments and becoming operational more quickly 
than required under the standard offers. with respect to the fixed 
capacity payment, it was Vogeler's view that -if that project was 
capable to co~e on line earlier than 1986, there was no logical 
reason to penalize them by reducing their capacity payment.-
(Tr. 3052.) It was also Vogeler's opinion that the benefits of 
providing capacity to Edison's system, on which there was a 

- 62 -



A.88-02-016 ALJ/SSK/fs 

capacity need,' *far outweighed any impact 6n the ratepayers of the 
difference- in available capaoity prices. (~.) 

Vogeler described his motivation in·encouraging the 
successful negotiation Of the Kern River contract as resulting from 
the penalty assessed by the Comoission in Edison's 198) test year 
rate case. (0.82-12-055.) specifically, Vogeler testified: 

*And, you know, 100 to lOO megawatt cogenoration 
project was large and wassi~nificant, and 
frankly would gO a long way in my view of 
getting me out of trouble with the Commission. 
because I was the mana~er that was told to get 
that penalty off of Edison's back ••• • 
(Tr. 3068.) 

Vogeler viewed himself as *reasonably- familar with the 
staT~ard offers, but that ·we delegated people to know the nuts and 
bolts of contracts.- (Tr. 3071.) For himself, Vogeler stated that 
he had .very little to do with standard Offers 1 or 2.* 
('fr. lll.:}.) with respect to Levine's familiarity with the standard 
offers, Vogeler respOnded that it ·was not something I felt was 
really paramount to the negotiations.- (Id.) Because VOgeler's 
instructions were to negotiate a contract below avoided cost, 
Vogeler -did nothing to encourage Mr. L~vine to encourage Getty Oil 
to sign a standard ofier contract.- (Tr. 3072.) 

On the subject of termination provisions, Vogeler 
instructed Levine that -if we were going to have a termination 
provision, that termination provision should recover anything other 
than as-available payments.* (Tr. 3080.) Vogeler did not recall 
standard Offer 2 e\'er being discussed. in the negotiations nor his 
ever asking Getty to consider changing some of the contract terms 
to take into account the standard offers. 

with respect to contract preapproval, Vogeler understood 
fron the commission staff that if the contract was below avoided 
cost and negotiated in good faith, it was not desirable to submit 
it to the staff. Vogeler, however, stated that he was not familiar 
vitb commission directives or decisions on preapproval after the 
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conmission's resolution on the Procter and Gamble contract. 
vogeler thought that it was in a discussion with ~ent -where we 
took a look and said, well, they don't want-us to submit the 
procter' Gamble contract, we have a sense of what the guidelines 
are, let's not 90 through the exeroise.- (Tr. 3088.) 

In september, 1982, Levine's draft of a power purchase 
agreement was oirculatedfor internal review at Edison. Among 
other things, the draft included a capacity prlco Of $169/kW/year. 
At the time, the published value for a firm power contract with 
delivery starting in 1986 was $147/kW/year. 

DUring the circulation of the agreement, various concerns 
were raised by other Edison employees. Among them, questions were 
raised regarding the possibility Of the payments' exceeding 
Edison's avoided costs based on the adopted energy price fo~ula 
and the difference between the contract's capacity price and 
published capacity price. on september 23, 1982, the draft was 
forwarded to Getty. 

On February 22, 1983, Edison and Getty filed their 
prehearing conference statement in 82-AFC-2 (Exhibit 173) before 
the CEC, and on February 25, 1983, a hearing was held before the 
CEC on Getty's and Edison's request for certification of the Kern 
River project. In the prehearing conference statement (Exhibit 
173), Edison asserted that a CEC certification decision did not 
require inquiry into the ownership of the project, fUel supply 
assumptions for the project, or the use of the power from the 
project (except as to the need for the power). (Exhibit 173, at 
pp. 15-16.) 

During the February 25 hearing (Exhibit 174), however, 
Edison did inform the CEC of a planned 50\ equity ownership in the 
Kern River project by the end of 1983. with respect to the 
part~esl plan~ed purchase power contract, Vogeler, on behalf of 
Edison, merely stated that -there may be some adjustments that 
would make the final agreement not loo~ like a standard offer that 
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we're all so familiar with here in the CPUC proceedings, but 1n the 
big picture the price woUld not exceed anything authorized by the 
co~ission.. (Exhibit 174, at pp. 63-64.) Vogeler also indicated 
that Edison was not contemplating submitting the contract for this 
comnisslon's review, because Edison had -not addressod subjects in 
our negotiations which make us feel it would be necossary.-
(Exhibit 174, at p. 65.) 

On March 23, 1983, a letter of intent was drafted by 
Levine and subse~lently presented to Getty. The letter covered the 
following contract termst energy payments, capacity payments, 
scheduled maintenance allowances, interconnection, metering, 
electric system integrity, periOds of forced generation, term of 
agreement, and dedicated capacity changes. 

On March 23, 1983, a comparison of the Getty letter of 
intent and a -standard agreement- vas apparently conducted by 
Edison (Exhibit 13 to commission Exhibit 99.) While Levine's 
initials .ere one of the two sets on the document, he coUld not 
recall undertaking this comparison nor could he recall to which 
-standard agreementn the comparison was made. There is no 
indication on this document nor did Levine recall that this 
cOEparison included an examination of termination or scheduled 
maintenance terms. 

On June 3, 1983, Edison formed the SSEC as a wholly owned 
subsidiary of Edison. Since the approval of Edison's holding 
cOEpany in January, 1988, SSEC has been part of the Kission Energy 
COEpany, an Edison affiliate. 

At the time of i~s (ormation, the officers of SSEC 
included the following Edis6n employeest Glenn Bjorkland, 
president; Michael Vogeler, vice-president and general manager; and 
Patricia Neel-Glazier, secretary. While serving in these 
capacities, Bjorkland, Vogeler, and Neel-Glazier remained on the 
Edison payroll and in their positions as an Edison Vice-president, 
manager, and attorney, respectively. 
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SSEC's bylaws, adopted June 22, 1983 (Exhibit 156), 
included among the officers of the company the president, vice-
president, and secretary. Under the bylaws; the duties of the 
president included -general supervision, direction, and control of 
the business and officers of the corporation.- (Exhibit 156, 
Article IV, section 9.) The president also had -the general powers 
and duties of management usually vested in the office of president 
and general manager of a corporationw• (Id.) In the absence of 
the president, the vice-president was to have wall the duties of 
the President.- (Id., section 10.) Both president and vice-
president were to have any other powers or duties as prescribed by 
the board of directors. The secretary's duties centered on 
providing notice of meetings and keeping the meeting minutes. • 

On June 25, 1983, Edison and Getty entered a partnership 
agreement in which SSEC and Getty would each own 50\ of the Kern 
River facility. The partnership was to be managed by a management 
committee with two representatives from SSEC and two from Getty. 
The committee was to meet monthly. The company resulting from this 
partnership was to be called the Kern River cogeneration company 
(KRCC). Neel-Glazier was involved in drafting the partnership 
agreement which she stated was modelled On a prior Edison 
partnership agreement which did not involve a QF. 

The two SSEC management committee members in KRCC were 
Vogeler and another Edison employee, Thomas Reed. Reed viewed 
Vogeler as -the lead of the two of us on the management committee.-
(Tr. 2727.) Charles Myers served as KRCCls executive director. 

All parties involved in KRCC saw no conflict of interest 
relating to the negotiation of the KRCC contract and the choice of 
the officers and management of KRCC. In this regard, Charles Myers 
pointed to section 12.3 of the partnership agreement (Exhibit 129) 
which provides: 

-Notwithstanding anything to the contrary in 
this Agreement, with respect to the negotiation 
of any contract or enforcement of rights 
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arising under any contract between the 
partnership and a partner or the parent or 
Affiliate of any Partner, the partnership will 
act through the Partner who Is not and whose 
Parent or Affiliate is not or will not bo a 
party to the contract.# 
According to Charles Hyers, this langu3go was interpreted 

by the partnership to preclude SSEC members of tho KRCC management 
comnittee from having a vote on the approval of tho KRCC purchase 
power agreement. The non-interested party, Getty in the case of 
the KRCC agreement, was to make all the decisions for the 
partnership. Charles Myers viewed section 12.3 as -there to 
protect the partnership#. (Tr. 2559-2560.) Charles Myers 
indicated, however, that there was no limitation on SSEC management 
cODDittee members making suggestions on the contract although he 
could not recall any being made. Charles Hyers, however, did 
renenber Vogeler and Reed being present at meetings when the 
contract was discussed. 

Charles Myers also observed: 
-There was always concern that the negotiations 

for the parallel generation agreement oCcurred 
outside of the management committee. And I 
believe that is why Mr. Levine rather than 
Mr. Vogeler took the lead in doing those 
negotiations to keep a member of the management 
committee from directly participating in and 
being a lead representative of Edison dUring 
the negotiations ••• • (Tr. 2563-2564.) 

Charles Myers also eXpressed the opinion that #since KRCC is a 
general partnership, it is not a regulated company, it is a 
qualifying facility, its internal doc~ents are not subject to 
review by DRA.# (Tr. 2571.) 

with respect to the Edison employees also Working for 
SSEC, Bjorkland testified that as president of Southern Sierra, he 
performed only "ministerial work that was required in signing 
documents. # (Tr. 2755.) While Bjorkland executed the KRCC 
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agree~ent for SSEC, he saw no conflicts between his duties as 
president of SSEC and vice-president of Edison. 

Although the SSEC bylaws gave the-presidont the authority 
to perform supervisorial functions, Bjorkland did not recall 
performing any on behalf of SSEC and stated that tho supervision of 
Vogeler remained under Kent. Bjorkland stated thnt SSEC was among 
the first subsidiaries that Edison created for pu~poses of a QF 
jOint venture following the issuance of PURPA. 

Neel-Glazier confirmed that at the same time she vas 
negotiating the KRCC contract she served as the secretary of SSEC. 
she, like Bjorkland, saw no conflict in these dual roles since the 
office of secretary was a nonvoting, administrative function. Her 
duties were to take minutes, establish meeting times and ?gendas, 
and send out correspondence. 

Neel-Glazier viewed the manage~ent committee members as 
-by and large not the principal negotiators on the (KRCC) 
contract.- (Tr. 2949.) Neel-Glazier recalled that WXr. Vogeler 
did have some input on the contract from Edison, not frOm KRCC.-
(Tr. 2949.) According to Neel-Glazier, he would not provide this 
input at the management committee neetings, but in -reviewing the 
contract at the office.- (Tr. 2950.) 

Vogeler indicated that he remained on the SSEC management 
committee until he left Edison in June, 1984. Vogeler stated that 
he was never compensated for his work on behalf of SSEC. Reed 
testified that, while serving on the KRCC management committee, he 
was directed to act at all times to advance Edison's interests and 
those of Edison's ratepayers. Reed could not recall any written 
instructions to that effect. 

On July 25, 1983, Edison and Getty executed a Letter of 
Intent. (Exhibit 14 of commission Exhibit 99.) The terms embraced 
by this letter of intent are largely those contained in the final 
executed agreement discussed previously in this decision. The 
letter, however, contained several provisions relating to the 
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eventual outcome of the negotiations. One, entitled -Liability,· 
statedt -Neither party shall have any liability to the other party 
if for any reason there is a failure to consummate a Parallel 
Generation Agreement,- (Exhibit 14 of commission Exhibit 99, at 
p. 25.) The second, entitled -standard Offer provision- provided I 

-If at any time prior to January 1, 1986 thore 
is a change in the laWl whether by statuto, 
administrative requlat on or jUdicial 
decisions, or any combination thereof, which 
results in an Edison standard otfer, approved 
by the commission, which in Getty's sOle 
judgment is more favorable to Getty, then Getty 
may elect to take that standard offer, and upon 
execution of the standard offer by both 
Parties, the Agreement is terminated.- (~., 
at p. 24.) 
It was Levine's understanding that Getty wished the 

letter of intent -to lock in the pricing terms so that they knew, 
in effect, what the economics of the project would be.- While he 
acknowledged the existence of the *standard Offer provision,* . 
Levine -did not feel or believe at that time that Edison would have 
offered the standard offer to the Kern River project because it was 
physically located outside of that service territory and we were 
not under an obligation to purchase that power.- (Tr. 1373.) In 
additiOn, it was Levine's opinion that when the parties had been 
negotiating in good faith for a long time, it waS not reasonable 
-to go back and in a sense make a wholesale change and hand them a 
totally different document*. (Tr. 1427.) It was Levine's 
understanding of the letter of intent that if Edison failed to have 
an agreement in place in accordance with the terms of the letter of 
intent that neither party would be liable. 

According to charles MyerS, the provision permitting 
Getty to elect an Edison standard Offer was placed in the letter of 
intent at Getty's request. Charles Hyers stated that it was 
Getty's intent nto just keep all their optionS openn • (Tr. 2503.) 
Edison was given no concession for this provision nor was a similar 
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olause considered which would have permitte~ Edison to use a 
standard Offer 4 if it considered it better for its ratepayers. It 
was Charles Myers interpretation of the partnership agreement that 
Edison would have had no say as to the type Of agreement which 
would have been signed. 

It was also Charles Myers's opinion that n reqUest by 
Edison to switch to a standard offer would not havo been in keeping 
with the prior 18 Bonths of negotiation. In this regard, Charles 
Myers stated that Getty -never really seriouslY considered· a 
standard Offer 4 contract. (Tr. 246l.) 

Between August and september, 1983, the proposed purchase 
power agreement was reviewed by Edison. Concerns were expressed in 
written comments from three Edison employees: Carl siisbee, J. A. 
Kelly, and John Bunnell. 

~he concerns of these individuals focused On the three-
tiered energy price structure, the use of a minimum heat rate, 
reduction in contract capacity based on future table values, the 
absence of termination provisions for levelized capacity 
overpayments, the 1000 hr./yr. limitation on use of oil/gas/coal 
average when neither oil or gas is avoided, the requirement that 
coal is the only alternate avoided fuel, heat rate floor at odds 
with the proposed long run standard offer which used periodically 
updated IERs, and the lack of current economic analysis. In one 
memo, Bunnell expressed concern about the change from earlier 
drafts from an energy payment based on 93% and 95\ of avoided cost 
to one based on a 96\ discount. This individual stated: ·We need 
to be especiallY careful of giving even the appearance-of a 
sweetheart deal with our own subsidiary.- (Exhibit 25 of 
Exhibit 88.) 

On october 13, 1983, Lowell Orren, an Edison employee,' 
conducted a computer analysis of the KRCC contract. (Exhibit 116.) 
Assuming a 20-year firm capacity contract, a capacity value of 
$143/kw-year, and no change in the average heat rate fron an 
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assumed value of 10,530 Btu/kWh, the.analysis conoluded that the 
contract payments wOuld represent 99,77\ of avoided cost over the 
life of the contract. Orren also observed that he made two 
conservative assumptionsz (i) the variable O&M factor would remain 
constant at 2 mills per kWh, while the Commission hao authorized an 
escalation in variable O&K, and (2) the line loss factor was given 
a value of 1.0, even though it would have been reason~ble to assume 
that a line loss factor greater than 1.0 would be approved by the 
Commission in the future. 

Bunnell and Kelly testified that the analysis performed 
by orren, who was under Bunnell's supervision, addressed Bunne11's 
cOncern about the decrease in the energy payment discount and 
Kelly's concern about the lack Of an econonic analysis. Bunnell 
also testified that at the time Of the contract negotiation the; 
standard offer was not considered -the Holy Writ- that it is today. 
(Tr. 2713.) According to Bunnell, at the time of the KRce contract 
negotiations Edison -had been evaluating contracts in their overall 
risk.- Based on that approach, there was -not a quid pro quo tor 
every line change in the contract.- (Id.) Bunnell created nO 
documents comparing the nonprice terms of the KRce contract to 
standard ofter 4. 

Levine could not recali seeing Orren's analysis at the 
time it was prepared, but he knew that Edison was forecasting 
payments under the contract to be 99.8% of avoided cost. Levine 
also did not recall ever speaking with Orren abOut his analysis. 

Vogeler could not recali seeing Orren's analysis during 
the negotiation or execution of the KRCC contract. Vogeler 
indicated that he -didn't particul~rlY care what some analyst in 
another office said and ran out on his calculator, because I didn't 
think it was relevant and I still don't.- (Tr. 3073.) The only 
avoided cost analysis performed by Vogeler was the following: 

-I took what 1 felt was the incremental heat 
rate of the Edison system, the cost of an 6il 
or qas fuel in dollars per Btu and took the 95 
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percent of that, that vas the extent ol the 
management type analysis that 1 didJ in other 
words, it vas fundamental principle that if you 
discounted by 5 percent, you were, below avoided 
cost. That's the extent of the in-house 
analysis.- (Tr. 3077.) 

On December 27, 1983, silsbee wrote a note to files on 
the subject of a request for si9n-off On the KRee contract received 
from Ed Myers with a due date of December 28, 19S1. Accordin9 to 
this note, silsbee had indicated that the KRce contract differed 
from the standard offer in a number of key respects. Among them, 
Silsbee cited the use of the average heat rate, a three-tiered 
energy price structure, and a limitation on economy hours. He also 
indicated that his group (revenue reqUirements) had had no real 
opportunity to provide input. Nevertheless, silsbee indicated: -I 
recommended signoff, but with the understanding that we were 
disturbed on the deviation from standard offer contracts.-
(Exhibit 16 of Exhibit 88.) Levine testified that the revenue 
requirements department of Edison would be the most knowledgeable 
about standard offer terms; howeVer, he never spoke to silsbee 
about this rnemo. 

During hearings in this proceeding, silsbee acknowledged 
his concern over the possibility that unforecasted events could 
cause contract payments under the draft KRCC contract to deviate 
from payments under a standard offer. Silsbee did not consider, 
however, that -these events were so likely to occur that the 
contract should not be signed.- (Exhibit 148, at p. 111-7.) 

Durin9 the same time period, AU9'lst, 1983, through 
December, 1983, certain representations were made by Edison to the 
commission staff regardin9 the KRCC contract. In particuiar, on 
August 25, 1983, the commission's Executive Director wrote Edison 
indicating that the commission had been Ninformed· that Edison 
would be a substantial participant in the Kern River project. The 
Executive Director asked for Edisonis response to a series of 
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questions attached t6 the letter. On september ~7, 1983, Edison 
responded. (Exhibit 175.) 

In Edison's response, Edison indicated that its 
participation in the project would be through a wholly. owned 
subsidiary which was a 50\ partner of KRCC with Gotty. Neither 
the officers nor roanagenent of the subsidiary were idontified. 

Edison described the essential terms of its purchase 
power agreement with KRCC as followst *20 years, 96\ avoided cost, 
negotiated contract, provisions similar to standard Offer No. 2 
firm power.* (Exhibit 175, Data ReqUest 8/25/83, Answer No. 2.1.) 
with respect to the contract's termination provisions, Edison noted 
that it had the right to terminate the agreement upon ninety days' 
written notice to KRCC in the event KRCC -failed to make available 
contract capacity throughout the term of the agreement pursuant to 
the availability provisions*, (Id., Question 4.) 

Edison was also asked whether officers and employees of 
Edison would be assigned e~clusively to the Kern River project and 
how records and accounts would be maintained. Edison indicated 
that a separate, identifiable payroll grouping would be 
established, through which separate records and accounts of these 
employees would be ~aintained. 

According to Vogeler, seVeral weeks before the KRCC 
contract was finalized, he met with members of the commission staff 
to discuss *the results of the final negotiation,* (Exhibit 152.) 
Vogeler had no written notes or description of these meetings, nor 
did he recall the extent of the conversation. vogeler did recall 
*flipping through the contract* with a staff member present and 
discussing *the concept behind the pricing, the 20-year term*. 
(Tr. 3092, 31i5.) 

Vogeler, however, never left a copy of the contract or 
earlier drafts with the staff, never met with any commissioner 
regarding the contract, and never sought the opinion of either the 
commission'S technical or legal staff on whether Edison should 
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submit the contract for preapproval. He also never provided the 
Commission staff with a copy of the partnership agreement due to 
its confidentiality. 

Between August 10, 1983, and December 21, 1983, the KRce 
parallel generation agreement was revised seven times. Five of 
those revisions post-dated the approval of Standard Offer 4 on 
september 7, 1983. Among the-revisions occurring after this date 
was the addition of section 5.5 to the KRCC termination olause. 

Between December 21, 1983, and January 6, 1984, Edison 
modified the capacity overpayment formula contained in the KRCC 
contract. The value in the denominator, intended to reflect the 
length of the fim contract, was changed frOn 20 to 12. On 
January 16, 1984, the purchase power. agreement betWeen Edison and 
Getty was executed by Charles Myers, Executive Director of KRCC, 
and Bjorkland, VP Edison and President of SSEC. 

According to ~ent, Edison did not refuse to Offer or 
discuss terms and conditions like those contained in the KRCC 
contract to any other QF nor did any other QF ask for similar 
payment provisions. Kent stated, however, that Edison never made 
known to other QFs what the terms and conditions of the KRce 
contract were. 
c. Amendments of the KRCC contract--June 7, 1984 

to April 28. 1988 

Between January 16, 1984, and the present time, the 
paraliel generation agreement between Edison and KRCC has been 
amended three times. ~~e first amendment, executed on June 7, 
1984, resulted in the deletion of Edison's right to terminate the 
agreement upon 90 days' written notice for KRCC's failure to make 
contract capacity available, and KRCC's ability to obviate the 
notice by making contract capacity available within the 90-day 
notice period. This change resulted in section 5.2 of the contract 
reading as follows: 

section 5.2: ·If KRCC tails to make available 
contract capacity throughout the term of this 
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Agreement pursuant to section l4 (Capacity 
PUrchase and Sale), KRCC shall exeroise due 
diligence to correct the reason for loss of 
Contract capacity and Net Energy,* . 

The parties also removed language in section 5.4 of the 
termination provisions. In particular the first sentonce of 
section 5.4 read: -If KRce fails to provide the required contract 
capacity a new contract capacity value shall be established by the 
Parties upon the basis of demonstrated capacity.- In the 
amendmeht, the parties removed the language *established by the 
Parties.* 

On April 12, 1985, Edison and KRce executed a second 
amendment of the parallel generation agreement. section 1~.4 of 
the agreement was amended to permit KRce to begin oporation on 
May 1, 1985. Previously, section 13.4 had provided that the 
earlie$t date Of operation was June 8, 1985. The agreement was 
also amended to add a section permitting KRce to receiv~ full 
as-available capacity payments for capacity delivered by KRCC to 
Edison at any time after Kay 1, 1985, but prior to the availability 
of the contract capacity. (Exhibit 109, section 14.4.) 

On April 28, 1988, Edison and KRce executed a third 
amendment to the parallel generation agreement. According to 
section 3.1 of the amendment, the amendment was to be effective 
retroactively to January 16, 1984. Edison states that the changes 
undertaken in the third amendment were based upon concerns DRA had 
eXpressed during the discovery phase of this proceeding regarding 
the reasonableness of certain provisions of the KRCC contract. 
Edison states that in order to -more clearly state the original 
intent,- Edison sought and obtained the third amendment from KRCC. 
Edison alleges that *(n)o consideration was given to KRCC by Edison 
for the execution of this amendment because it reflected the 
original intent of the parties.- (Edison Opening Brief, at p. 45, 
footnote 90.) 
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The amendment itself alters and adds numerous provisions 
of the contract relating to scheduled maintenance, conttact 
capacity, qualifying facility definition and warranty, termination, 
the determination of the contract heat rate, and the periOd 
performance factor and the on-peak capacity factor used in the 
calculation of KRCC's capacity prices. Anong other things, these 
amendments resulted in changing the repayment formula under section 
5.5 frOG ·Contract capacity x $169/kW x (1-(X/12»n to -Contract 
capacity x $169/kW x 1-(X/20))-. 

In addition, significant changes were made to section 8.7 
of the contract. Originally, this section had required KRCC to 
perform routine maintenance when it would not adversely affect 
Edison's system integrity -insofar as it is practicable to do so.n 
The amendment resulted in section S.7 becoming a section heading, 
-Maintenance,. original section 8.7 becoming section 8.7.1 and five 
addition subsections being added. These sUbsections reqUire KRCC 
(1) to make a reasonable effort to schedule routine maintenance in 
non-peak months, (2) limit the number of annual and peak periOd 
maintenance hours, (3) permit the accumulation of unused annual 
maintenance hours with a limit on the amount accumulated and its 
use nconsecutively and only for major overhauls, and (4) the 
application of those hours only when Edison had been notified to 
apply the hours to the beginning of the outage until the end. 

The value to be given the contract heat rate used in 
calculating energy payments was also changed. In particular, a new 
section was added to Appendix s, section 1 of the agreement to . " 

require that this value -shall be based upon oil used in Edison's 
thermal generating stations. 

The formulas used to determine the ·period performance 
factor- and ·on-peak capacity factor- used to calculate KRCC's 
capacity price were also amended. Both factors were also limited 
to a value no greater than 1.0. 

- 76 -



A.88-02-016 ALJ/SSH/fs 

D. Events in 1988 to 1989 Related to the 
co .. ission's Review of the KRCC contract 

On February 7, 1989, CSC filed an eXpedited application 
for stay of 0.89-01-047, issued in this proceeding nnd reviewed 
earlier in this decision. The basis of the request wns csc's 
intention to file an application for rehearing of 0.89-01-041 no 
later than February 10, 1989. In the application for rehearing, 
csc intended to clarify ambiguities in the Commission's decision 
related to the commission's granting DRA's motion to compel. 

On February 21, 1989, hearings on the scope of 
reasonableness review of the KRCC contract issues commenced. 
During the second day of hearing on February 22, counsel for DRA 
stated that, despite the Commission granting ORA's motion to compel 
documents in D.89-01-047, ORA had yet to receive this information. 
ORA stated that it had made its first request for this information 
on February 7, 1989, in a letter addressed to counsel for Edison. 
Based on responses received from Edison, it was the opinion of 
ORA's counsel that, while cSC's application for rehearing was 
pending, Edison did not intend to produce the documents which DRA 
sought. DRA expressed its concern that Edison's action would 
prevent DRA from using this information during hearing. 

In response to counsel for DRA, the ALJ indicated that 
the filing of an application for rehearing or stay did not stay a 
utility's compliance with a commission order. FUrther, the ALJ 
stated that an automatic stay in this case was not possible due to 
the decision having becowe effective the date of issuance. 

In response, esc's attorney, also representing KRCC, 
stated that, in the absence of a commission decision on the stay or 
the application for rehearing and a decision by the California 
Supreme Court on appeal of that order, compliance with D.89-01~047 
was not required. Counsel for Edison concurred with CSC and 
stated: -I do believe that CSC and Getty Energy company have 
substantive rights to appeal of the Commission's January 27 
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decision, and by producing the documents without some degree of 
protection. Getty and'CSC's riqhts to appeal would be denied.-
(Tr. at p. 1099.) Counsel for Edison continuedt -(H}e are nov in 
a position Of b~ing torn between two--the rights of our partner and 
the potential liabilities we may incur as a result of doing 
something not in accordance with their desires and our desire to 
comply with the Commission order.- (Tr. at p. 1100.) At the end 
of the discussion before the ALJ, Edison and CSC/KRCC had made 
clear that neither party intended to provide the information 
requested by ORA until the case had been decided by the california 
supreme Court. 

On February 23, 1989, the ALJ addressed Edison's failure 
to comply with 0.89-01-047. In discussing the issues raised by the 
parties, the ALJ made three letters eXhibits in the proceeding. 
The letters, two authored by Edison's counsel and one by ORA's 
counsel, had been written between February 10, 1989, and 
February 17, 1989, and addressed ORA's desire for the documents 
which were the subject of ORA's motion to compel. (Exhibits 93, 
94, and 95.) In Exhibit 95, Edison had stated that it would 
provide ORA the requested information but only when 0.89-01-047 had 
become final. 

In reviewing this correspondence, the ALJ stated that 
both by statute (PUblic Utilities COde, Section 1735) and by rule 
(commission Rules of Practice and Procedure, Rule 86) the filing of 
an application for rehearing did not excuse any party from 
complying with or obeying any order or commission decision, except 
under such terms as the Commission directed. The ALJ noted that 
0.89-01-047 had unconditionaliy granted DRA's motion to compel 
production of certain information filed on March 23, 1988. The ALJ 
in turn directed Edison to produce all of the information requested 
by DRA within its control. 

Noting that 0.89-01-047 did not provide any protective 
order for any of the items requested by ORA, the ALJ concluded that 
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there would be nO confidential treatment of the KRCC management 
connittee minutes and the partnership agreement between KRCC and 
southern sierra conpany. The ALJ continued that if these two itens 
were not made available to ORA by the end of the first week of 
hearings, the ALJ would recommend to the commission a finding that 
the utility had failed to meet its burden of proof of showing the 
reasonableness of the costs associated with tho kRCc contract. The 
ALJ did, however, permit the KRCC management committee minutes and 
its financial records to be provided to DRA as confidential. To 
the extent that DRA needed to disclose these documents in the 
course of hearings, DRA could then request that the confidentiality 
of the documents be lifted. 

On March 10, 1989, at the close of Edison's direct 
showing on the KRCC contract, the ALJ expressed concern with the 
inadequacy of Edison's showing on the reasonableness of the KRCC 
contract. Edison's case had consisted of two witnesses, One whO 
addressed commission decisions and policy on QFs, and another who 
had reviewed the KRCC contract and found it to be reasonable. 
Neither witness had been involved in the negotiation or execution 
of the original KRCC contract, the creation of SSEC, or the 
partnership agreement between SSEC and Getty. 

In particular, the ALJ noted that Edison had not 
presented direct testimony on a number of issues which, according 
to Commission orders in effect since 1982, would have been 
important to the determination of the reasonableness of a 
nonstandard purchase power agreement with a utiiity QF affiliate. 
As part of these comments, the ALJ reminded Edison, as the 
commission most recently had in 0.89-01-047, that it was the 
utility's, not DRA's, obligation to demonstrate that its actions 
were reasonable through clear and convincing evidence. 

On March 23, 1989, DRA moved to postpone rebuttal 
hearings on traditional ECAC issues, and use the hearing days set 
aside for this purpose to consider testimony on the KRCC contract. 
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In ~akin9 this request, DRA noted that on Karch 16, 1969, Edison 
had served its rebuttal testi~ony. ORA stated that this testimony 
included over 150 pages of prepared testimony sponsored by 22 
witnesses. Of the 22 witnesses involved, 18 were to spOnsor 
testinony on the KRCC contract. 

On March 21, 1989, an assigned Commissioner's ruling was 
issued. This ruling reviewed both the record and the ALJ's 
comments at the conclusion of Edison's direct showing 1n this case, 
as well as ORA's request of March 23, 1989. The ruling granted 
DRA's request to postpOne hearings On the traditional ECAe 
reasonableness review issues. The commissioner made clear, 
however, that his consideration of DRA's request did not mean that 
the testimony being presented by Edison was in fact rebuttal, that 
it was not subject to motions to strike, or that the commission 
condoned Edison's approach in this case. The assigned 
commissioner's ruling states that the commission was in tact quite 
concerned with Edison's decision to follow an approach that was 
wasteful of valuable commission resources, including staff and 
hearing time. 

In the ruling, the assigned commissioner advised Edison 
that any future relief requested by the utility would be required 
to be supported by a complete affirmative showing by which Edison 
met or attempted to meet its burden of proof. Rebuttal would be 
heard only to the extent that Edison had met this burden and to the 
extent that it was directly responsive to testimony filed by DRA or 
other interested parties. In particular, the assigned 
Commissioner's ruling advised Edison to correct its practices in 
its next ECAC reasonableness filing in which many of the same 
issues related to nonstandard QF contracts would be considered. 

By D.89-04-088, dated April 26, 1989, the commission 
denied the applications for rehearing tiled by CSC and Getty on 
February 14, 1989. The order notes that the items in question had 
been produced; howeVer, the applications would have been denied 
even if this information had not been forthcoming. Denial would 
have resulted because neither application made a case for the 
clarification which the applicants had nominally reqUested. 
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VI. Reasonableness of the moo contract 

In this section, we will examine the positions of Edison, 
KRCC, ORA, and TURN on the reasonableness of the KRCC contract and 
Edison's actions related to it, including the existence of any 
self-dealing. This summary will be followed by our discussion and 
resolution of the issues presented in t.his case. 
A. Parti.es' Positions 

previously in this order, we noted that the 
reasonableness of the KRCC contract is to be measured by the facts 
and conditions that were kno~ or should have been known to Edison 
at the time of the contract's negotiation and execution. Edison, 
KRCC, and ORA accept this basic principle. Depending on the 
party's viewpoint, however, the emphasi"s or interpretation given to 
the applicable laws, policies, and events varies greatly between 
Edison and KRCC, on the one hand, and ORA and TURN, on the other. 
The parties also differ significantly on whether the contract terms 
provided risks or benefits for Edison's ratepayers and whether 
Edison engaged in self-dealing in its negotiation and execution of 
the contract. 

While most of Edison's testimony in this proceeding was 
presented as a response to ORA's report, we will nevertheless 
examine Edison's pOsition first. Edison was permitted to place 
into evidence its rebuttal testimony and may use the entirety of 
the record to argue the reasonableness of its acts. Thi.s 
circumstance, however, does not preclude our consideration of DRA's 
concerns regarding Edison's approach to presenting its case. 

1. Ec:llson 
Edison characterizes the standard of review and the issue 

involved in this case as follows: 
-It is Edison's position that the same standard 
of review applies to a utility's decision to 
enter into a QF contract as that used in the 
review by this commission of any other decision 
made by utility management. Under that 
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standard, the relevant question is whether the 
utility's uanagement acted reasonablY, taking 
into account all of the information managoment 
considered or should have considered when its 
decision was ~ade. (Cites, D.87-06-021, 
pp. 19-201 O.86-10-069~ p. 31.) Thepreoise 
question to be answered in this proceedinq is 
not whether Edison should have negotiated and 
executed the KRCC contract. It is, instoad, 
whather Edison's decision to execute tho 
Contract falls with a spectrum or 'bandwidth' 
of possible business decisions, anyone of 
which prudent utility managers could reasonably 
have made under the circumstances, taking into 
account all of the circumstances -- regulatory, 
economic and other -- that existed when those 
decisions were made.- (Edison Opening Brief, 
at pp. 38-391 emphasis originai.) 
Edison does not agree that the reasonableness of the 

contract should be judged -solely- on the basis of its 
comparability to standard Offer 4, Energy option 3, and -whether 
the two contracts are equally beneficial to the Company and its 
ratepayers,- (Edison Opening Brief, at p. 39.) According to 
Edison, even assuning that -a standard offer contract represents 
the optimum QF contract, it has long beert settled that a utility is 
not limited to choosing the optimum solution when it makes a 
business decision.- (Edison Reply Brief, at p. 42.) 

Edison's view of the issue presented in this case centers 
on one critical piece of evidence. Specifically, Edison asserts 
that the record in this case demonstrates that at the time of the 
KRCC contract's execution, Edison had no choice between the KRCC 
contract and a standard Offer 4 contract because Getty would not 
have accepted the latter, Under this circumstance, ftEdison's 
choice was between the KRCC contract and no contract at aliI and it 
is the prudency of that decision that is before the commission for 
review.ft (Edison opening Brief, at pp. 39-40; emphasis deleted.) 

Applying its standard of review to this issue, Edison 
states that the following circumstances justified its negotiation 
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and execution of the KRCC contractl (1) a perceived need for 
additional base10ad capacity, (2) federal and state regulatory 
po1ioies requiring utilities to purchase e1ectrio power from 
cogenerators, (3) encouragement by this Commission for Edison to 
develop a pioneering enhanced oil recovery cogeneration resource in 
Kern County, (4) arm's length negotiations in which Edison 
e~p10yees represented only ratepayers' interests, and (5) the 
prudency of agreeing to a nonstandard contract. In addition, 
Edison asserts that its management strUcture and review ~rocess 
ensured that its ratepayers' interests were fully protected 
throughout the negotiation and execution of the contract. 

In support of its position, Edison states that bet~een 
1981 and January 16, 1984, the utility reasonably projected a need 
for and was actively pursuing the acquisition of additional 
baseload capacity. According to Edison, when the KRCC contract was 
executed in January, 1984, the capacity which the project provided 
was -the single most significant accomplishment- toward meeting 
Edison's goal, announced in October 1980, of bringing 1,900 KW of 
renewable and alternative generation resources on line by 1996. 
(Edison's opening Brief, at p. 25.) Edison found that the response 
of other QF technologies left considerable doubt as to whether 
Edison could meet its goal. 

Edison also lists the many merits of the Kern River EOR 
facility. specifically, Edison notes that the project represented 
the first major enhanced oil recovery cOgeneration facility to be 
brought on line in california and demonstrated the feasibility of 
large-scale EOR cogeneration in california. 

The interest of state and federal goVernment in the 
development of alternative resources and the resulting regulatory 
pressure are other major reason cited by Edison for its policy of 
pursuing QF cogeneration contracts during this periOd. In 
particular, Edison states that its decision to pursue an agreement 
with Getty for the Kern River project vas -due in no small part to 
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the dedication of then CPUC Commissioner claire Dedrick to the 
development of that project.- (Edison Opening Brief, at p. 21.) 
Edison states that former Commissioner Dedrick acted to expedite 
cogeneration projects and encouraged california electrio utilities 
in this effort. 

In terms of -regulatory pressure,- Edison cites PURPA, 
the resulting FERC regulations, and decisions by this commission 
and the CEC as encouraging QF development generally and 
cogeneration in particular. This -regulatory pre~surew also 
consisted of the $8 million penalty assessed against Edison in its 
test year 1983 general rate case. Edison states that its qoal in 
negotiating and executing the KRCC contract -was to reach an 
agreement that would assure Edison a 20-year firm supply of 
baseload capaoity and energy at prices at or below Edison's full 
aVoided cost, while satisfying, in part, Edison's obligations under 
the then-current federal and state energy polioies that strongly 
favored the developnent of RIA (-renewable and alternative 
generation) energy sources.- (Edison Opening Brief at p. 28.) 

Edison believes that the negotiation of the KRCC contract 
was -at arm's length between Edison employees, bargaining on behal~ 
of Edison and its ratepayers, and Getty employees, bargaining first 
on behalf of Getty oil company and its subsidiary, Getty Energy 
company; and later on behalf of KRCC after that partnership was 
formed.- (Edison opening Brief at p. 36.) Edison further states 
that Edison employees negotiated without regard to the fact that an 
Edison subsidiary would have a 50% ownership interest in KRCC. 
Edison notes that both companies took steps to avoid even the 
appearance of favoritism by designating Getty to represent KRCC in 
negotiating the KRCC contract with Edison. 

Edison states that, while it may now seem that there was 
an -appearance- of an opportunity for favoritism by EdisOn, the 
reality was to the contrary. In support of this statement, Edison 
cites the instructions by Bjorkland to -Edison personnel 
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responsibl~ for negotiating contracts with affiliates· that their 
obligation was to protect Edison's ratepayers, to provide no 
speoial consideration for affiliates, and to be roore protective of 
ratepayers' interests in affiliate transactions. (Edison Opening 
Brief, at pp. 30-31.) 

Edison also asserts that its decision to agree to a 
nonstandard contract was prudent. In this regard, Edison states 
that the commission had directed the utilities to negotiate 
nonstandard contrActs in goOd faith at the QF's request, and that 
suoh contracts could contain floors or levelized payments if the QF 
were interested. 

According to Edison, the negotiated contract was 
necessitated by the following factors: (1) the absence of a 
commission-approved standard offer when the negotiation proCess 
began in early 1981, and (2) the ·virtual- completion of the 
drafting of the KRce contract by the time the commission approved 
standard Offer 4. with respect to this second point, Edison states 
that it had already signed a letter of intent which fixed the 
principal economic terms of the contract as of July 25, 1983. 
Further, Edison indicates that it was convinced that Getty would 
not have agreed at that point -to abandon the parties' lengthy 
negotiations in favor of considering the execution of an S04 
contract.- (Edison opening Brief, at pp. 32-33.) Edison was also 
convinced that Getty would not sign a contract that did not contain 
the energy price certainty and in turn the energy price formula 
demanded by Getty. 

Edison places greatest emphasis on its inability to leave 
the bargaining table without risking a bad faith claim. 
specifically, Edison argues: 

-Moreover, Edison could not have threatened to 
leave the barqairiing table if Getty refused to 
discuss an S04 contract. The Commission had 
ruled that any QF could choose to ha~e a 
negotiated contract and that, if it did, the 
utility was obligated to negotiate with the QF 
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in good faith, using its management eXpertise 
and jUdgment! in an effort to reach agreement. 
(Edison Open ng Brief, at p. 35.) 

In Edison's opinion, the requirement of good faith negotiations 
coupled with its $8 million general rate case penalty for failure 
to offer full avoided cost payments in nonstandard OF contracts 
would have made it imprudent for Edison not to havo continued to 
negotiate a nonstandard contract with Getty after standard Offer 4 
was approved. 

For these reasons, Edison states that its negotiators 
continued to work from late July 1983 to January 16, 1984, toward 
obtaining a firm 20-year nonstandard power pUrchase agreement with 
Getty. Based on the economic analysis performed by LOwell Orren, 
Edison determined that -the KRCC contract would fully protect 
ratepayers' interests and would be better for ratepayers than the 
Commission's approved S04.- - (Edison Opening Brief at pp. 36 - 37.) 
Edison states that in recommending that the agreement be signed, 
the agreement represented the most favorable contract for Edison's 
ratepayers that could be negotiated with Getty. 

Edison rejects any assertion that it intentionally 
faVored KRCC and that Edison's negotiators arid their supervisors 
failed to do their jobs. According to Edison, any reliance on 
Levine's ·scant attention- to Edison's standard offers ignores the 
testimony of his superiors (VOgeler and Kent). Edison states that 
these managers were fully aware of commission decisions, policies, 
and standard offers and took them into account in reviewing the 
KRCC contract.- In Edison's view the knowledge of these 
supervisors and others who reviewed the contract at Edison -both 
protected ratepayers and assured that the KRCC Contract would not 
be inconsistent with the Commission's standards.- (Edison Reply 
Brief, at p. 36.) 

It is Edison's opinion that with the choice being the 
negotiated KRCC contract or no contract at ail, the latter choice 
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would have been iwprudent. In support of this ~onolu9ion, Edison 
cites (1) the commission's strong ~ommitment to alternative energy, 
specifi~ally the large EOR ~ogeneration facilities in Kern county, 
(2) the $8 million general rate case penalty, (3) tho requirement 
to negotiate in good faith with QFs desirIng a nonstnndard 
contract, and (4) Edison's projection that the KRCC contract would 
be more beneficial to Edison's ratepayers than a Standard Offer 4. 
(Edison Reply Brief, at p. 45.) 

With respect to the specifio contract terms, Edison 
states that, at the time of signing the KRCC contract, it 
-reasonably appeared· to Edison that *(1) KRCC would deliver firm 
capacity to Edison for the 2o-year term at a price at or below 
Edison's pOsted avoided cost; (2) the capacity and energy pricing 
terms and the nonprice terms Of the KRCC Contract, taken as a 
whole, were below Edison's avoided cost, were benefioiaY to 
ratepayers, and were-better than those then available under an 504 
contract; and (3) the risKs to ratepayers under the KRCC contract, 
if any were less than those under an 504 contract.* (Edison 
opening Brief, at pp. 40 - 41.) 

It is Edison's position that the KRCC project is a firm 
capacity resource, not an as-available resource. Edison reaches 
this conclusion based on the following: 

(1) 

(2) 

(3) 

The economic incentives of both parties to 
perform under the KRCC contract and the 
technical realities of the Kern River EOR 
project. 
The contract r~quirement that KRCC wake 
-every reasonable effort- to limit outages 
during on-pe~k and mid-peak peri~s to 
unscheduled failure Of equipment directly 
related to electrical generation. 
The prospective economic viability of KRCC 
making it highly improbable when the 
contract was executed that KRCC woUld &Ver 
wish to terminate its performance, or be 
able to show its performance was 
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(4) 

unprofitable after its debt was retired or 
decreased. 
Edison's deolining to accept deliveries 
being an event over which Edison had 
co~plete control. 

Edison states, however, that -to avoid any concern by the 
Commission- with respeot to the scheduled maintenance or 
termination provisions these terms were amended by the Third 
Anendment to the KRCC contract executed in April, 1998. Edison 
notes that no consideration was given to KRCC by Edison for the 
execution of this amendment -becaUse it reflected the original 
intent of the parties.- (Edison opening Brief, at p. 45, 
footnote 90.) 

Edison also dismisses the contention that nO fee was 
required to be paid in the event of termination after 12 years and 
that if KRCC ceased performance during the fourth through tvelfth 
years, the termination fee was less than the fee under a Standard 
Offer 4 contract. Edison finds the criticism unjustified because 
(1) the Third Amendment extended the repayment period for the full 
20-year life of the Contract, and (2) the KRCC termination fee 
formula woUld have resulted in higher payments than under a 
Standard Offer 4 contract it KRCC had terminated performance during 
the 1985, 1986, and 1987 record periOds. 

To remove any possible concern regarding this provision, 
Edison renews its commitment -to protect its ratepayers in the 
unlikely event that KRCC dOes terminate its performance.- (Edison 
opening Brief, at p. 48.) Edison states that it has accomplished 
this result by agreeing, through the testimony of its ~itness 
Barrett, to indennify its ratepayers to the same extent that 
ratepayers would be protected under a standard Offer 4. According 
to Edison, SSEC has indemnified Edison against the cost of such 
protection. 
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It is also Edison's opinion that any oritioism of KRCC's 
right to increase contract capaoity iqnores the facts ~hioh existed 
at the ti~e the KRCC contract was executed. Edison believes that 
this provision was reasonable as it ~et an early 1990's resource 
need and satisfied an operational requirement of the EOR projeot. 

Edison states that its deoisions regardlnq the capacity 
price Of $143/kw-year under the KRCC contract were reasonable. 
specifically, Edison asserts that the decision to base the contract 
term on the 1986 capacity payment was appropriate due to the then-
ant!cipated date of firm operation. Edison also states that it 
reasonably believed that Getty would not aqree to accept a capacity 
price of $132/kw-year based on earlier operation. When KRCC 
commenced operation in AUgUst, 1985, Edison states that it could 
not have prevented this elected start-up date and it was then 
compelled under the language of the contract to pay KRCC a capacity 
price of $143/kW-year. 

with respect to the KRCC contract energy prices, Edison 
states that, at the time Of contract execution, Edison believed 
that energy costs under the contract would be lower, on a 
cumUlative basis over the life of the contraot, than Edison's 
posted avoided energy costs. Edison reached this conolusion 
based on the {ollowing considerations: 

(1) The contract heat rate ensures that energy 
payments will not exceed Edison's avoided 
cost Of energy. 

(2) 

(3) 

The KRCC contract energy price formUla 
includes a 4\ discount factor for the 
purpose of reducing energy prices below 
Edison's avoided energy cost when oil or 
gas is Edison's·marginal fuel. 
The KRCC contract energy price formula 
includes a provision to better approximate 
avoided energy cost during periOds when 
neither oil nor gas is Edison's marginal 
fuel: 
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(4) 

(5) 

(6) 

The heat rate floor and ceiling responds to 
Getty's insistence on energy price 
projectiont 
The reasonable projection that KRCC 
contract energy prices would be below 
standard Offer 4 energy prices. 

Getty's insistence on energy price 
certainty made it reasonable to extend the 
KRCC energy price for the life of the 
contract, seven years lOnger than the 
forecasted IER under a standard Offer 4 
contract signed on the same day. 

Edison states that its deoision not to seek preapproval 
of the KRCC contract by the Commission was also reasonable. In 
support of its position, Edison cites Resolution E-193S, in which 
the commission rejected the advice letter filing of the Procter & 
Gamble contract, and 0.82-01-103. Edison interprets the language 
of 0.82-01-103 as follows: -(TJhe Commission made it clear that 
advance approval was to be reqUested only in special and limited 
situations.. (Edison opening Brief, at pp. 74-15: emphasis 
original.) Edison states that it did not believe in January 1984 
or now that there were any significant questions regarding the 
prudence of the KRCC contract. 

Edison further olaims that it did keep the commission 
staff informed of developments regarding the KRCC contract. 
Edison notes that no staff member ever advised Vogeler that it was 
necessary to submit for advance approval contracts which were 
expected to be below avoided costs. 

On the issue Of favoritism toward affiliated QFS, Edison 
asserts that -ORA has the burden of supporting its recommendations 
for remedial action with evidence that the utility has engaged in 
conduct which warrants such action by the commission.- (Edison 
Opening Brief, at p. 52.) Edison states that the evidence oited by 
ORA in support of its olaims of disoriminatory treatment by Edison 
of affiliated QFs in late 1984 and 1985 aotually supports Edison's 
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position that it dealt fairly with all ~FS. speoifically, Edison 
contends that its signing affiliate contracts while requesting , 
suspension of standard Offer 4 occurred almost a year after the 
KRCC contract was executed and has no relevance to this proceeding. 
Edison also states that, if favoritism was intended, Edison should 
not have revealed its capacity concerns to the Commission prior to 
signing any other affiliate contract. Edison notes that it signed" 
many standard offers prior to standard Offer 4 being suspended in 
April, 1985. 

Although not addressed in its opening brief, in its reply 
brief Edison discusses at great length the propriety of its initial 
showing on the KRCC contract and concludes that no sanctions should 
be impOsed for the approach it chose. In this regard, Edison 
asserts that its initial showing on the reasonableness of the KRCC 
contract complied fully with the ccmmission's reqUirements as 
reflected by -the Commission's unquestioning acceptance of earlier 
Edison filings in respect of QF contracts.- (Edison Reply Brief, 
at p. 62.) 

In Edison's view, its direct showing went far beyond 
Edison's prior ECAC direct showings and beyond the showing that 
PUblic staff Division (PSD), the predecessor of ORA, had requested. 
According to Edison, its opinion on the appropriate review of QF 
nonstandard contracts was shaped by commission ECAe decisions 
issued prior to the 1985 record period and the Edison and staff 
testimony filed in those earlier proceedings. 

Edison also states that it timely provided all dOcuments 
DRA requested related to the KRCC contract except three categories 
of items which Edison withheld only pending a determination by the 
commission of their discoverability. According to Edison, its 
production of these documents was withheld after the commission's 
determination was made in 0.89-01-047 only because the 
confidentiality sought by csc/Getty could not otherwise be 
protected pending an appeal. Edison states that it was required to 
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accede to Getty's position because -Getty, as the controlling 
partner of KRCC with respect to matters relating to Edison, did n6t 
want to provide the financial statements of·KRCC and had instructed 
Edison not to do so.- (Edison Reply Brief, at p. 95.) 

Additionally, it is Edison's opinion that the statements 
of the ALJ during hearings and in the assigned commissioner's 
ruling regarding Edison's initial showing ~ere unwarranted based on 
Edison's prior ECAC showings and the absence of any objections to 
its filing by PSD or ORA. Similarly, Edison takes eXception to 
0.89-01-041. According to Edison, a review of 0.82-01-103 could 
have led reasonable persons to differ on whether the utility was 
expected to make an affirmative showing regarding the negotiation 
of nonstandard QF contracts in an ECAC proceeding. 

2. KRCC 
It is KRCC's position that the coomission's review of the 

KRCC contract should be guided by an analysis 6f whether the 
agreement is the "economic equivalent- of the standard oifer. KRCC 
also asks the commission to consider its active promotion of 
cogeneration projects and its penalty of Edison as reasons 
supporting Edison's involvement in the Kern River project. In 
KRCC's view, the Kern River project represented a «preferred 
project" because it provided a wide range of desired benefits which 
its size served to enhance. KRCC states that the «partnership 
interest in the project by an Edison subsidiary was not perceived 
as 'unusual' since federal law and commission regulation had 
authorized this type of ownership structure.- (KRCC opening Brief, 
at p. 13.) 

KRCC believes, however, that, in addition to the 
comnission's orders, principles of california contract law must be 
taken into account in the Commission's review of the KRCC contract. 
These principles, according to KRCC, require that DRA establish 
that some harm resulted from the challenged act or contract term 
before the challenge is -actionablew , and that the challenge be 
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based on material and substantial olaims. In KRCC's view, -absent 
a showing of harm to Edison's ratepayers, Edison's posture during 
the negotiations should be of little concern to the Commission.-
(KRCC Reply Brief, at p. 14.) 

with respect to self-dealing, KRCC states that this case 
is not a forum for ORA to revive its argument regarding self-
dealing which was made and rejected in EdIson's holding company 
application. KRCC concludes that there is no demonstrable harm to 
ratepayers even if self-dealing took place. 

On the issue of the prudency of the negotiations, KRCC 
asserts that Levine's level of sophistication in contract 
negotiations is not significant since he was -not principally (or 
solely) responsible for negotiating the KRCC contract.- (KRCC 
Reply Brief, at p. 12.) KRCC also points out that the concerns of 
Edison employees regarding the KRCC contract were disspelled prior 
to its execution. KRCC shares Edison's view that Edison could not 
haVe abandoned the negotiations or the contract. 

with respect to the specific contract terms, KRCC 
belieVes that there are ratepayer benefits presented by the KRCC 
contract which render it more advantageous than the standard offer. 
These benefits include the following: 

1. Energy price savings realized dutin9 the 
record period related to the operat16n of 
the energy payment provisions in the KRCC 
contract. 

2. The absence in the KRCC contract of a 
provision requiring Edison to continue (or . 
90 days to pay for capacity that KRCC fails 
to produce in an uncontrollable force 
situation. 

3. The requirement that additional dedicated 
capacity has to meet the same performance 
Factor as firm capacity. 

4. KRCC's receipt of payments for capacity at 
the contract rate of delivery. 
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5. The lack of a probationarr period to ne&t 
firm capacity and the.obl gat ion to make 
every -reasonable effort- to provIde full 
capacity -during all operating periods.-

6. The requirement that KRCC provide insurance 
at levels five tines that of the standard 
offer. 

7. KRCC's contractual right to increaso 
contract capacity. 

with respect to the contract's termination provisions, it 
is KRCC's view that KRCC's termination rights do not diminish its 
obligation to provide firm power for the full term of the 
agreement. In this regard, KRCC views its termination provisions 
as much more restrictive than a standard offer. 

In particular, KRCC states that section 5.5 of the KRCC 
contracts provides that KRCC may terminate the agreement upon 90 
days notice only atter the retirement or defeasance of any and all 
debt obligation of KRCC and if, in KRCCts opinion, its performance 
becomes unprofitable at any time. since the original KRCC debt 
carried a 12-year finance periOd, KRCC states that the contract 
could not be terminated at all under the first condition precedent 
of this section until after 1997. KRCC states that, in the absence 
of an assessment of the likelihoOd of a termination occurring under 
these conditions, -no meaningful judgment could be rendered 
concerning the 'firm' nature of the 20 year KRCC commitment.-
(KRCC opening Brief, at p. 22.) 

KRCC concurs with Edison that the risk of unprofitability 
once the project was on line and operational was essentially non-
existent. KRCC asserts that the KRCC agreement ·contains a complex 
balance of economic incentives to assure the long term, firm nature 
of the agreement.- (KRCC opening Bri~f, at p. 25.) 

In KRCC's view, differences between the standard offer 
and the KRCC contract relative to penalty or recapture costs do not 
diminish KRCC's obligation to provide firm power for the full 

- 94 -



A.SS~O~-016 ALJ/SSK/fs 

20-year term of the agree~ent. KRCC states that the amount of the 
termination fee is particularly irrelevant if the conditions 
precedent to termination are unlikely to be met. FUrther, KRCC 
asserts that -in the first three years of the project operation, 
when the risk of project failures is the greatest, tho KRCC 
termination fee was actually higher and more onerous than the 
standard offer.- (KRCC Opening Brief, at p. 26,) 

KRCC states that there is no foundation to the assertion 
that KRCC/s option to terminate under section 5.3 could be 
triggered by an immaterial Edison breach. According to KRCC, a 
one-hour Edison refusal to accept deliveries would amount to only 
an immaterial breach and would not justify the exercise of 
termination rights. 

KRCC also rejects any argument that the agreement's 
provision for $143/kw-year is unreasonable. According to KRCC, 
the reasonableness of this provision is supported by conditions at 
the time of negotiation and the fact that a capacity payment is not 
bound by the standard offer table in order to be deemed 
reasonable. In particuiar, KRCC cites Edison's need for baseload 
resources, the increasing price of pover, and the Commission's 
continuing scrutiny of Edison's failure to bring on-line 
cogeneration resources as active factors in establishing the 
negotiated price for the KRCC capacity. KRCC notes that it alsO 
agreed to a much more confining schedule than that availabie to a 
standard offer developer as an exchange for the negotiated capacity 
price. 

with respect to energy prices, KRCC argues that the heat 
rate floor is not too high, and that a comparison of the KRCC heat 
rate floor with standard Offer 4 energy payments is inappropriate. 
In support of this point, KRCC cites the differences between the 
two energy price formulas in standard Offer 4 and the KRCC 
contract. KRCC also believes that the provision of the KRCC heat 
rate floor and ceiling for the entire term of the contract provides 
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added certainty over the standard offer IERs which tern in ate in 
1998. This added certainty for KRCC -carries siqnificant benefits 
for ratepayers.- (KRCe opening Brief, at p. 37.) For this 
certainty, KRCC states that it speoifically traded away its right 
to receive payments at the full avoided costs of onorgy. 

KRCC rejects any claim that it is unrestricted in its 
ability to schedule maintenance during on-peak poriods, In 
particular, KRCe refers to section l~.l of the KRCC agreement 
requiring each party to make -every reasonable effort- to limit the 
outages during on-peak and mid-peak periods to unscheduled 
failures. 

It is alsO KRCC's opinion that reliance in this 
proceeding on the third amendment of the KRCC contract is 
appropriate. According to KRCC, the third amendment elininates the 
majority of the concerns relating to the differences between the 
KRCC agreement and the standard offer. In KRce's view the 
amendment represents an express statement of the parties' intent in 
construing the original contract terms. 

KRCC rejects ORA's argument that because these terms were 
in effect during the record periOd harm could have occurred. KRCC 
believes this argument has no weight because no harm did occur. 

Finally, KRCC does not believe that Edison's decision not 
to seek preapproval of the contract was unreasonable. According to 
KRCC, N(w)hile a pre-approval process was adopted by the 
commission ••• , the process was explicitly left at the option of 
the utility- and was to be used -sparingly.- (KRCC opening Brief, 
at p. 12.) Like Edison, KRCC also emphasizes that commission staff 
members were informed of -features of the project development- and 
gave no indication that preapproval was necessary. 

3. DRA 
While ORA does not disagree with Edison's general 

presentation of the history of commission decisions and policies, 
it is ORA's position that Edison's actions in negotiating and 
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executing the KRCC contract failed to adhere t6 those polioies. 
ORA asserts that the criteria established in 0.82-01-103 related to 
nonstandard agreetents, preapproval, and scrutiny of utility/QF 
affiliations are applicable to ECAC reasonableness reviews of QF 
nonstandard contracts. 

In ORA's opinion Edison mischaracterizes state and 
federal energy policies as excusing Edison from negotiating and 
executing a contract which fully protected its ratepayers' 
interest. Contrary to Edison's suggestion, DRA states that the 
co~ission never indicated that Edison was to put its 
responsibility to encourage the development of OF power before its 
responsibility to its ratepayers. 

DRA is also concerned that KRCC has misunderstood and 
misapplied the law in this case. ORA has nO quarrel with the idea 
that a disallowance must be based 6n demonstrable harm. It is 
DRA's view, in contrast to that eXpressed by KRCC, however, that 
the record in this case demonstrates that the KRCC contract was 
costlier and riskier for ratepayers than a comparable standard 
offer contract. 

Additionally, DRA finds KRCC's reliance on civil court 
cases involving contract rescissions to be valueless to the issues 
noW before the Commission. According to ORA, this proceeding is 
not an action by either party to the contract for either rescission 
or contract damages, but is one intended to protect Edison's 
ratepayers, who were not parties to the contract, from Edison's 
lack of prudency in executing this contract. 

ORA rejects KRCC and Edison's assertions that the 
commission is foreclosed from taking any action on the KRCC 
contract because no harm resulted in the form of a contract 
termination or capacity reduction to Edison's ratepayers during the 
record period. ORA believes that this approach mischaracterizes 
the nature of contractual obligations, costs, and risks. According 
to ORA, utilities negotiate electricity purchase contracts on 

- 97 -



A.88-02-016 ALJ/SSH/fs 

either as-available or firm capaoity bases. ORA states that an 
as-available QF is not obligated to supply electrioity to the 
utility, while a firm capaoity QF is required to provide 
electricity to the utility over a specified period, and if the OF 
fails to do so, the utility can impose contractual remedies. It is 
DRA's position that in this case Edison improperly agreed to pay 
KRCC for firm capacity based on a contract whose terms actually 
provided for the purchase of as-available electricity. 

ORA states that its position regardinq the impropriety of 
such a transaction is no less valid because ~vents which could have 
caused contract termination failed to occur during the record 
period. In DRA's view, utilities pay for the contractual right to 
receive firm capacity and that this assurance, which is not present 
under an as-available contract, has great value to the utility, 
even if the utility does not later take the power. DRA states that 
the difference in eXpectations causes the difference in pricing 
between firm and as-available electricity. 

with respect to the KRCC con~ract's negotiation by 
Edison, it is ORA's view, that Edison drafted the KRCC contract 
without regard for the Commission's standards. In particular, ORA 
states that Levine, Edison's chief negotiator for the KRCC 
contract, did not know about commission standards and guidelines 
and was unfamiliar with standard offer contracts used as the 
measuring stick for nonstandard contracts. DRA contends that 
Levine's superiors failed to adequately supervise or instruct him 
in his negotiation efforts, and failed, like other involved Edison 
personnel, to do their own jobs properly with respect to the KRCC 
contract. The result, in ORA's view, is a contract that inclUdes 
no consideration of commission standards, creates qreater risks and 
costs for Edison's ratepayers, and favors an Edison QF affiliate 
over other QFs. 

DRA points out that the only guideline Levine received 
was to negotiate a contract at 9r below Edison's avoided cost. 
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According to DRA, this emphasis on avoided cost alone disregards 
important Commission directives governing non-price terms and the 
risks which could be created by such terms. DRA notes that there 
is no evidence that anyone at Edison ever considered or evaluated 
the KRee non-price clauses in light of the· risks of thOse terms for 
Edison's ratepayers. 

DRA believes that the g6als of Levine's supervisor, 
Vogeler, were confused. Specifically, DRA notes that Vogeler, 
instructed to negotiate a contract below avoided cost, was 
unfamiliar with and did not care about the only economic analysis 
performed by Edison which projected cOntract payments at 99.77\ of 
avoided cost. 

In ORA's view, Edison management never tully addressed 
nor corrected many of the problems raised by silsbee and other 
Edison personnel. ORA cites silsbeets December 1981 memo as 
reflecting that responsible Edison personnel were not given -a real 
oppOrtunity to provide input.- (Exhibit 16 to commission 
Exhibit 88.) 

It is ORA's position that these same facts demonstrate 
faVoritism by Edison toward its QF affiliates. In this regard, ORA 
notes that the KRCC contract terms were never included in contracts 
with Edison's nonaffiliated QFs nor was there any evidence that 
Edison offered such terms to nonaffiliated QFs. 

According to ORA, the record also reflects favoritism by 
Edison towards its QF affiliates in actions taken before the 
Commission. In particular, DRA argues that Edison signed 
nonstandard contracts with its affiliates for significant amounts 
of electricity then requested the commission to sUspend its 
standard offers in November 1984 due to the potential for 
overcapacity on Edison's system. This action, in ORA's view, 
denied nonaffiliated QFs, without the benefit ot inside 
information, the opportunity to compete in the utility's QF 
program. 
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It is ORA's view that an unavoidable confliot of interest 
exists when a utility buys electrioity from itself. In this case, 
ORA believes that Edison greatly increased its confliot of interest 
by employing the same Edison personnel responsible for the KRee 
contract as officers and directors of KRCC or SSEC. In this 
regard, ORA oites the dual roles served by Bjorklund, Vogeler, 
Reed, and Neel-Glazier. ORA notes that corporate officers are 
fiduciaries of the corporation with a duty to maximize profits. In 
ORA's opinion, an officer or director charged with the duty of 
maximizing the seller's profits cannot also protect the buyer's 
ratepayers. 

ORA rejeots Edison's assertion that no actual conflict 
arose because its employees vere instructed to aot solely 6n behaif 
of Edison's ratepayers. In this regard, ORA cites the testimony of 
its witness Kinosian: ·'1 don't see how it would be pOssible for 
someone who knew the bargaining position of both sides to be able 
to go "into a negotiation and forget everything it knows about what 
the other party's bargaining position is.'· (ORA Reply Brief, at 
p. 87; citing Tr. at p. 1948.) 

ORA refutes Edison's assertions that the penalty imposed 
in Edison's general rate case and its duty to negotiate in good 
faith justified entering a contract that exceeded avoided cost and 
was riskier to ratepayers than the standard offer. ORA asserts 
that in the interval between the date the commission issued the 
penalty (December 13, 1982) and the date Edison executed-the KRce 
contract (January 6, 1984), Edison executed contracts for oVer 
3,300 MW ot QF capacity. Under these circumstances, ORA argUes 
that execution of the KRCC contract at above avoided cost and with 
unreasonable risks for its ratepayers was hardly essential to 
meeting Edison's goal of having 2,241 KW of QF capacity under 
contract by the end of 1984. In addition, DRA argUes that the 
mandate to negotiate in good faith with QFs did not change Edison's 
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continuing duty to ensure'that any negotiated contracts were at 
reasonable cost to the ratepayers. 

ORA contends that the record falls to support Edison and 
KRCC's assertion that they were -locked into· the nonstandard 
agreement at the time Standard ofter 4 was adopted by the July 1983 
letter of intent. In particular, DRA notes! (1) Edison was under 
no obligation to execute the nonstandard agreement, (~) Edison 
ignored the Commission's standard offers before the letter of 
intent was executed, and (3) Edison's and KRCC's own actions with 
respect to the KRCC contract and other contracts are inconsistent 
with their claim of being -locked into- a contract by July 1983. 

Specifically, ORA notes that the letter Of intent 
expressly provided that neither Edison nor KRCC was obligated to 
consummate a nonstandard agreement or a cogeneration project. DRA 
asserts that standard offer guidance was also available before the 
letter of. intent in the form ot Edison's standard Offer 2 which 
became effective on February 14, 1983. DRA notes that Edison has 
never attempted to eXplain why it did not use standard Offer 2 as a 
guide during the KRCC negotiations. 

It is DRA's opinion that Edison's own actions contradict 
its claim that the contract terms were set by July 1983. ORA notes 
the seven revisions to the agreement occurring after the letter of 
intent, with five being drafted after standard Offer 4 was adopted. 
ORA states that these revisions pertained to contractual terms no 
less important than those Edison contends were iocked in place by 
July 1983. 

In ORA's view, the standard offers were too important not 
to consider no matter how far negotiations had progressed. ORA 
argues that since early 1982 the commission had made clear that 
utiliti~s must gauge the reasonableness of proposed nonstandard 
contracts against the standard offers. 

oRA believes that Edison had reasonable alternatives to 
executing the KRCC contract. These alternatives, according to ORA, 
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inoluded a nonstandard contraot equivalent to a standard offer in 
terms of price and risk. ORA states that it~ objeotion to the KRCC 
contraot is not that Edison negotiated a nonstandard contraot 
instead of a standard offer,. but rather that Edison exeouted a 
nonstandard contraot which exceeded avoided costs, both in terms of 
actual payments and in terms Of the allocation of risk between the 
QF and Edison's ratepayers. 

According to ORA, there is no evidence that Edison's 
choice was between the KRCC contract or no contract. ORA notes 
that Getty's principle focus was on obtaining energy price 
provisions which decreased the risk of forecast changes impacting 
the standard Offer 4 energy payments. It is ORA's position that 
KRCC's insistence on this term, however, did not mean that KRCC 
would have refused a contract which contained this energy price 
certainty, but also contained other terms equivalent to the 
standard offers. 

Additionally, ORA states that no evidence exist~ of 
Edison even attempting to negotiate commensurate ratepayer benefits 
in exchange for giving KRCC added energy price certainty or 
assuning any other risk under the contract. According to DRA, 
there is also no eVidence that KRCC would haVe rejected terms 
equivalent to the standard offers since Edison had never suggested 
them. In this regard, ORA points to the fact that KRCC willingly, 
and without consideration, accepted EdisOn's proposed third 
amendment which aligned the language of the KRCC agreement more 
closely with the standard offer. 

ORA believes, ho~ever, that if at the time of contract 
signing the choice had been between the KRCC contraot and no 
contract, no contract would have been preferable. DRA notes that 
Edison was never obligated to execute an unreasonable nonstandard 
contract. In ORA's view, the Commission's encouragement of QF 
development never altered, but in fact reinforced, Edison's duty to 
sign reasonable nonstandard QF contracts. 
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At the heart of ORA's argument of Edison imprudency is 
ORA's view that the KRCC contract exceeds avoided cost and is 
riskier than a firm capaoity standard offer. -The starting point 
for ORA's analysis is a comparison of the nonstandard contract to 
the appropriate standard offer. ORA states that the Commission's 
guidelines for evaluating the nonstandard contract require the 
commis~ion to explore the differences between the contract and the 
standard offer, identify all qains and costs for ratepayers, 
demonstrate why ratepayers should either be indifferent to or 
prefer the standard contract, and more closely scrutinize the 
contract if it involves a utility QF affiliate. 

In its review, DRA states that it compared the KRCC 
contract to standard Offer 4, payment option 3, the contract for 
long-term power purchases. ORA states that such a comparison was 
appropriate since both this offer and the KRCC contract include 
fixed, levelized capacity payments and energy payments tied to a 
fixed heat rate. Because standard Offer 4 was in place prior to 
the execution of the KRCC contract, ORA asserts that Edison knew or 
should have known of this commission standard for long-term power 
purchase contracts. 

For DRA, this comparison revealed that the following 
terms created risks tor Edison's ratepayers greater than the 
standard offer: capacity payments higher than a standard ofter, 
incre~ental energy rates higher than a standard offer, termination 
provisions which allow KRCC to unilaterally cancel the 2o-year 
contract on 90 days' notice or to unilaterally cancel if Edison 
commits a minor breach, provisions which allow KRCC to keep all 
capacity overpayments if KRCC cancels after 12 years, and the 
absence of a limit on scheduled maintenance during peak periods. 
DRA states that there is no evidence that Edison requested or 
received concessions on behalf of its ratepayers in return for 
these generous contract terms. 
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In particular, DRA notes that under standa~d Offer 4, a 
OF could receive $143/kW-year for ~O years if it began firm 
operations in 1986 and agreed to provide firm capaoity for 20 
years, subject to speoifio early termination penalties. ORA states 
that if the ~F terminates before the 20 years are up, the QF must 
repay with interest the overpayments it received by having a 
levelized price based on a 20-year contract. 

In contrast, ORA notes and finds unreasonable the 
provisions of the KRCC contract reqUiring firm capacity payments Of 
$143/kw-year, while permitting operations to begin in 1985. DRA 
states that KRCC's operation in 1985 was anticipated and did in 
fact occur. 

ORA rejects the argument that such terms were necessary 
to permit KRCC to obtain federal tax benefits. ORA Observes that 
the development of the levelized, firm capacity price table was 
based on maintaining costs equal to avoided cost to the utility 
over the contract term, not on what tax benefits might be realized 
by the seller. 

ORA also disputes Edison's rationale for paying KRCC 
$143/kW-year because it was compelled by the language of the 
contract. ORA rejects any impiication that -the commission must 
find any payment made by Edison under this or any contract to be 
reasonable simply because Edison agreed to pay it-. (ORA Reply 
Brief, at p. 3.) 

ORA finds a further problem with the capacity price. 
speoifically. the KRCC termination repayment provision claUse 
corresponds to the termination provisions of a 12-year, not a 
20-year, standard otfer 4. ORA notes that under standard Offer 4, 
a QF must repay capacity overpayments with interest if it 
terminates any time during the term Of its contract. In contrast, 
DRA states that if KRCC terminates after 12 years it may keep all 
capacity overpayments and that the amount to be repaid during the 
third through twelfth years is substantially less than under 
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standard Offer 4. Under a l2-year standard Offer 4, a QF beginning 
firm operation in 1~85 ~ould receive a capaoity payroent of 
$114/kW-year. ORA notes also that the KRCC contract allows KRCC to 
unilaterally cancel the ~O-year contract on 90 daysl notice, and 
contains no limit on the number of peak hours of scheduled 
maintenance during the peak months. 

ORA notes that, under standard Offer 4, a OF may reduce 
the contract capacity only upon proper notice to Edison, and upon 
repayment of capacity overpayments. Five-years' notice is required 
for a project the size of the Kern River project. If the OF fails 
to provide the proper notice, which is tailored to the size of the 
project, it must pay the utility any overpayments plus a penalty 
equal to the value of the reduced capaoity for the period Of the 
defioient notice. In contrast, ORA emphasizes that the KRCC 
contract permits the QF to terminate the contract at any time after 
retiring its debt obligations, without penalty, if in KRCC's 
opinion its performance becomes unprofitable at any time and it has 
provided 90 days' notice. 

Additionally, ORA notes that the standard offer requires 
a 30-hour limit on scheduled maintenance during peak months. 
Citing 0.82-12-120, at page 58, ORA states that the purpose of the 
lO-hour cap during peak months is to ensure -appropriate timing (of 
scheduled maintenance) to avoid periOds of greatest demand on the 
utility system. a ORA notes that firm capacity payments are 
premised on the availability of QFs during these periOds ot 
greatest demand. 

In contrast, ORA states that the KRCc contract does not 
contain a cap on scheduled maintenance during peak months. ORA 
also takes exception to KRCC being permitted to schedule 
maintenance during peak months if it is not practicable to do it at 
another time. ORA states that under standard Ofter 4 the 
scheduling of major overhauls during peak months is prohibited 
altogether. 
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To DRA, the result of these provisions in the KRCC 
contract is to place risks on the ratepayer which are equivalent to 
an as-available, as opposed to a fira capacity, contract. In ORA's 
view, if the contract permits a QF to terminate at its own 
discretion without penalty and imposes nO significant restrictions 
on when that capacity is to be delivered, then tho contract is by 
definition not a firm capacity contract and the QF is not entitled 
to firm capacity prices. Under these circumstances, ORA believes 
that Edison should only recover the amount it vould have paid for 
as-available capacity from KRCC. 

ORA rejects Edison's and KRCC's arguments that the KRCC 
contract is a 20-year, firm capacity contract because the parties 
intended it to be one. ORA believes that Edison has improperly 
focused on the probability of a QF acting on its contract rights, 
rather than on the actual e~istence of these rights or terms. In 
ORA's opinion, the Commission has not made the focus of review on . 
the likelihOod of a OF taking an action permitted under the 
contract, but the comparability of the actual contract terms with 
the standard offer. ORA notes that in deveiopir'lg its standard 
offer contracts the coonission had relied on contractuai 
protection, rather than on factors outside of the contract, to 
ensure a particular level of performance under the contract. 

ORA notes that in interpreting a contract, the courts 
look for an expressed intent under an objective standard. 
According to ORA, -(a)bsent ambiguity, evidence cannot be admitted 
to show that the parties intended the contract to mean other than 
what it says. (Witkin, Sumcary of-Contract LaW, 9th ed., Sec. 684, 
p. 617.)- (ORA opening Brief, at p. 43.) ORA concludes: NJust as 
courts must look to the plain meaning of the contract to interpret 
the contract, the commission must look to the plain ianguage to 
evaluate the reasonableness of the contract. n (Id.) 

with respect to Edison's arguments of the unlikelihood of 
KRec scheduling maintenance during peak periods, ORA states that 
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QFs under standard Offer 4 receive the same price si9nals 
discouraging scheduled maintenance during peak months as does KRCC. 
Nevertheless, ORA notes that the Commission still found it 
reasonable to impose a lO-hour limit on such ~~intol\ance. 

ORA notes that Edison has not Offered a single rationale 
for the greater lenIency of the termination provisions under the 
KRCC contract and instead focuses on the improbability of KRCC 
becoming unprofitable, a prerequisite to termination under the 
contract. DRA states that there is no evidence that Edison 
evaluated the risks and probabilities of KRCC invoking its 
termination rights when deciding to include those terms in the 
contract, or that it obtained more ratepayer benefits than under a 
standard Offer in exchange for accepting those risks. In ORA's 
view, the possibility of KRCC terminating the contract is also 
increased because the contract does not define ·performance,· 
.unprofitabie,~ or -at any time.-

ORA also takes e~ception to the energy price methodology 
used in the KRCC contract. ORA's review indicates that, as 
conpared to the standard Offer 4, the energy price methodologY 
shifts an Unreasonable amount of risk onto the ratepayers without 
providing commensurate benefits. Although ORA does not recommend a 
disallowance for energy payments made during the record period, ORA 
concludes that Edison was imprudent in agreeing to this methodology 
at the time it executed the KRCC contract. 

Among DRA's criticisms of the KRCC energy price 
methodolOgy is the inClusion of fix~d heat rate-floors and ceilings 
throughout the life of the-contract, as compared to only 13 years 
under the standard offer 4. As a result of this provision, ORA 
believes that the KRCC contract imposes a risk on ratepayers that 
the actual" heat rates will-be lower than those contained in the 
contract. 

In addition, ORA finds unreasonable the specification in 
the KRCC energy price provisions that only gas or oil be considered 
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the marginal fuel when calculating the inoremental ener9Y rate 
(IER) , except for a ~aXi~uD of 1,000 off-peak hours. OUring these 
off-peak hours, the average of gas, oil, and coal prices will be 
used if oil or gas is not the marginal fuel. In cOntrast, oRA 
notes that standard Offer 4 uses the actual marginal fuel to 
calculate the aotual IER. In ORA's view, the terms of the KRCC 
contract protect KRCC from the possibility that oil or gas will not 
be the marginal fuel by shifting the risk to ratepayers. ORA 
states that, while standard Offer 4 allows Edison to refuse (and 
not pay for) deliveries if accepting the energy would result in the 
utility incurring higher costs or spilling hydro-energy, the KRCC 
contract requires Edison to take the power and to pay for it. 

The final aspect of the KRCC energy price provisions 
found unreasonable by ORA is the requirement of basing the heat 
rate on the average heat rate of Edison's gas and oil units, as 
compared to the system incremental heat rate (which could include 
other than gas and oil resources) under'standard Offer 4. 'It is 
ORA's position that this provision gives KRCC the added certainty 
that the energy price paid will ~ore olosely correspond to the QF's 
cost of produotion since it too is a gas t~eled resource. ORA does 
not find, however, a corresponding ratepayer benefit to this term. 

Despite the added risk to ratepayers created by the 
energy provisions, ORA states that it has not found any 
overpayments due to these nonstandard provisions during the record 
period, It is ORA's view, however, that this result is due to 
ratepayers not being subject in this record periOd to the added 
risk of the 2o-year KRCC heat rate versus the l3-year standard 
Offer 4 heat rate. For this reason, DRA asks that KRCC energy 
payments be reviewed in future ECAe proceedings when that added 
risk comes into play, and that any overpayments be disallowed at 
that time, 

ORA finds that the following provisions, asserted by 
Edi~on to be superior to standard Offer 4, either increased risks 
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under the KRCC agreement or do not signifi.c,antly. alter the 
allocation of costs and risKs under the contrdct. These provisions 
includet (1) insurance coverage, (2) provisions for changes in 
contract capaoity, (3) three-year deadline for beginning capaoity 
deliveries, (4) no payment for energy deliveries in excess of 
contract capacity, and (5) no capacity payment during 
uncontrollable force events. 

with respect to insurance coverage, ORA states that the 
KRce contract requires both parties to maintain $5 million of 
comprehensive general liabiiity insurance on the KRee project. DRA 
finds this provision to be less beneficial to ratepayers than 
standard Offer 4 which requires the QF alone, and not the utility 
or its ratepayers, to provide insurance coverage for its project. 

According to ORA, even if there were no additional costs 
to adding KRce as an insured under Edison's pOlicies, this 
provision of the KRce contract is very costly to ratepayers in 
terms of risk. In this regard, ORA states that it is lOgical to 
assume that Edison's insurance costs, and thus the ratepayers' 
costs, would be increased if KRce were to make claims as an insured 
under Edison's insurance policies. 

ORA also takes exception to the KRce contract prOVisions 
governing changes in capacity. DRA states that the KRCC contract 
deiines ·contract capacity- as the total of -minimum contract 
capacity,- which is purchased at the fixed contract price, and 
-additionai contract capacity,- which is paid the as-available 
standard offer 1 price. According to ORA, unlike QFs with standard 
Offer 4 contracts, KRCC has the Unilatera1 right to increase its 
minimum contract capacity, and to increase or decrease its 
additional contract capacity. In DRA's view, while under standard 
ofter 4 a QF is paid only as-available prices for deliveries aboVe 
contract capacity, KRCC may unilaterally decide whether to 
designate increases in capacity as -minimum- or -additional- in 
order to maximize the price it will be paid for that capacity. DRA 
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notes that Edison did not have a resource need at that time 
justifying such a provision. 

ORA also disagrees with Edison and KRee that any 
ratepayer benefit was gained by imposing a three-year, as opposed 
to fIve-year, deadline on the start-up for the KRee project. 
According to ORA, Edison tails to eXplain how a th~ee-vear versus a 
five-year lead time for project development provldos any added 
ratepayer certainty. 

FUrther, it is ORA's opinion that the Standard Offer 4 
provisions provide greater incentives to meet development 
expectations than does the KRCC contract. According to ORA, this 
circumstance results from a standard Offer 4 QF being paid onlY 
as-available capacity prices for early deliveries in advance of its 
scheduled firm capacity date. ORA states that, as a result, the 
ratepayer is certain that it will not pay more for capacity than it 
is worth. 

In contrast, ORA finds that KRCC had an incentive to 
begin deliveries as early as possible, since its 1986 firm capacity 
price was 9uaranteed by contract, rather than ensuring that its 
expected operation date corresponded to its actual operation date. 
In DRA's view, this result gave ratepayers less certainty for the 
purposes of resource planning, not more, than the standard Offer 4. 
In this regard, ORA notes that Edison's own resource plans at that 
time showed that the KRCC capacity would not be needed until 1989, 
more than five years after the contract was signed. In ORA's view, 
requiring KRCC to provide capacity before it was needed reduces the 
value of the capacity. 

ORA responds to Edison's assertion that the absence of 
provisions for payment for deiiveries in excess of contract 
capacity is a benefit of the KRCC contract. ORA agrees that under 
the Standard Offer 4, the utility is required to pay as-available 
capacity prices for deliveries· in excess of contract capacity. DRA 
notes that the KRCC contract permits KRCC to unilaterally adjust 
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its contract capacity to capture payments for such deliveries. at 
its Own discretion. Therefore, ORA views this -ratopayer benefit-
as being provided at KRCC's discretion and is in turn one upon 
which ratepayers cannot depend. 

ORA rejects Edison and KRCC's argument or a ratepayer 
benefit oreated by the absence in the KRCC contraot of the standard 
Offer 4 requirement that the utility make capacity paYQents to the 
QF for up to 90 days in the event of an uncontrollable outage. In 
this regard, DRA states that the uncontrollable forces clause of 
the KRCC contract does not address payments at all and could be 
interpreted by KRCC to require Edison to continue ~aking capacity 
payments indefinitely, unlike a standard offer. ORA is also 
concerned that, if Edison were to maintain that it was not 
obligated to make any payments, KRCe could perceive such an action 
to be a breach of contract by Edison. 

with respect to the third amendment of the KRce 
agreement, it is ORA's opinion that this amendment does nothing to 
avoid a finding that Edison unreasonably negotiated and executed 
the KRce contract or to avoid a disallowance. In support of this 
position, DRA notes the third aaendment was executed after the 
period under review here, and therefore has no effect on the costs 
and risks Edison's ratepayers faced during the record period. It 
is DRA's view that the third amendment's sole effect is to 
emphasize that Edison's KRce negotiations and contract execution 
were unreasonable during the record period. DRA concludes that in 
reasonableness reviews costs and risks borne by ratepayers during 
the record period cannot be altered by events which occur after the 
record period. 

DRA cites the testimony of its witness Robert Kinosian 
for other shortcomings of the third amendment! 

.'The second point about the Third Amendment is 
that It is an unacceptable amendment 
unavailable to other QFs. In this instance, 
the Third Amendment in effect attempts to 
convert an as-available contract to a firm 
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contraot. No Commission deoision indicntes 
that utilities may choose to do this, 
particularly in the'absence of compensation to 
ratepayers (e.g., an appropriate disallowance 
for receiving as-available electrioity at firm 
prices.)'· (DRA Opening Brief, at p. 70, 
citing Exhibit 141, at p. 16.) 

According to DRA this attempted conversion from an as-availablo to 
a firm capacity contract without a disallowance would result in 
Edison's ratepayers paying for as-available capacity in 1985, 1986, 
1987, and part of 198&, at firm capacity prices. ORA also 
eXpresses the concern that, given the overcapaoity which exists on 
Edison's system, Edison and KRCC had no right to amend the KRCC 
contract to provide firm capacity, especially without seeking 
preapproval from the Commission. DRA also notes that the third 
amendment does not change many of the unreasonable KRC¢ contract 
provisions including the formula for capacity overpayments, a 
capacity price based On a 1986 start date, and KRCC's right to 
terminate without penalty upon 90 days' notice. 

with respect to Edison's indemnification proposal, DRA 
notes that the unprofitability of KRCC, a prerequisite to 
termination, would result in the unprofitability of SSEC, and the 
indemnification would do nothing to protect the ratepayers from the 
risk of nonperformance. In addition, ORA finds that, like the 
third amendment, the indemnification agreement cannot undo the 
unreasonable risks to which Edison's ratepayers were subjected 
during the racord periOd. 

with respect to Edison's decision not to seek preapproval 
of the agreement, DRA eXpresses the following view: 

~It is hard to imagine a nonstandard contract 
more appropriate for advance review than the 
KRCC contract. The KRCC contract was executed 
after the commission had approved the standard 
Offer 4, and it clearly. 4eviates significantly 
from it. The Standard Offer 4 constituted the 
definitive standard of commission-approved 
long-term avoided cost principles at that time. 
And even if Edison, for unknown reasons, 
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believed that the KRCC contract met Commission 
standards, given the explioit co~ission • 
warning that transactions between utilities and 
their QF affiliates would be subject to great 
scrutiny, Edison's failure to seek preapproval 
is nothing less than imprudent.- (DRA Oponing 
Brief, at p. 66.) 

ORA notes the following statement in D.82-01-1031 -(O)nce the 
Co~ission has reviewed and expressed its opinion as to the 
consistency of a contract price and terms with avoided cost 
principles, utilities should be expected to use these principles to 
sign similar contracts without review.- (0.82-01-103, at p. 104.) 
ORA states that Edison has not offered any evidence ot Commission 
review or approval of contract terms similar to the majority of 
those terms which distinguish the KRCC cOntract from the standard 
offers. 

Finally, ORA argues that Edison failed to present 
evidence to meet its burden of proOf In this proceeding. In this 
regard, ORA states that a utility must affirmatively prove by crear 
and convincing evidence the reasonableness of energy eXpenses, 
including costs associated with nonstandard QF contracts. such a 
showing includes the use of percipient witnesses in support of all 
elements of its showing and is to be made in its direct case, not 
in rebuttal. In particular, according to ORA, the utility must 
demonstrate why a QF nonstandard offer is in the ratepayer's 
interest. 

In ORA's view, Edison failed to comply with these 
requirements in this proceeding for two reas6nsi W(l) Edison's 
direct showing lacked an affirmative reasonableness demonstration 
of any kind, and (2) Edison's direct and rebuttal testimony 
established imprudence, not prudence.- (DRA opening Brief, at 
p. 12.) ORA cites the comments of the ALJ during hearings and the 
assigned Commissioner's ruling also questioning the adequacy of 
Edison's showing. 
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. ORA urges the Commission to ·strongly aoknowledge 
Edison's failure to meet its burden Of proof· duo to the ·hundreds 
of millions of dollars· paid by Edison each'year to QF affiliates. 
(xg., at p. 12.) In ORA's opinion, Edison's failuro to make an 
adequate direct reasonableness showing was inexcusable due to 
Edison's knowledge long before hearings of ORA's dcolsion to 
contest the reasonableness of the KRCC contract. ORA also states 
that this failure, along with Edison's refusal to respond to 
legitimate discovery severely impeded ORA's own reasonableness 
investigation of the KRCC contract. 

4. TURN 
TURN's participation in the review of the KRce contract 

was limited to the filing of an opening brief. In its brief, TURN 
expresses its support for ORA's position and its continued 
opposition to allowing utilities to purchase electricity from their 
affiliates because of the opportunities for self-dealing. It is 
TURN's position that the record in this case provides uneqUivocal 
evidence of the problems associated with affiliate transactions and 
demonstrates the wisdom of a prohibition against utility purchases 
from affiliated QFs. 

In particular, TURN concludes that the KRCe contract is 
unreasonable based on the followingt (1) ORA has identified 
contract terms which increase ratepayers' risk aboVe an equivalent 
standard offer; (2) an lnherent conflict of interest exists ,because 
personnel were involved in contract negotiatiort on behalf of both 
Edison and KRce; and (3) Edison's justifications of th'e KRCC 
contract are based 6n hindsight and should be rejected. with 
respect to its second point, TURN states~ ·since no method exists 
for the commission to go back and probe the hearts and minds Of 
Edison's personnel during the KRce neg6tiations,-the decision in 
this case must be based on an analysis of objective facts and not 
subjective intent.* (TURN opening Brief, at p. 4.) According to 
TURN, *[n)o matter how carefully Edison personnel were instructed 
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to further Edison's interests and to be consoious of 'what hat.they 
were wearing', their loyalties were necessarily split because of 
the positions they occupied with southern Sierra/KRee.- (xgt 

eophasis original.) 
As an example, TURN points to Neel-Glazier's testimony. 

It is TURN's opinion, that as an attorney representing Edison, 
Neel-Glazier had an ethical obligation to vigorously represent her 
client's interests and as an officer of SSEC she had a fidUciary 
duty to further the interests of those corporations. This 
conflict, in TURN's view, is obvious and inescapable irrespective 
of her subjective intent. 

TURN rejects Edison's argument that the contract 
provisions found objectionable have been modified by the third 
amendment. According to TURN, -(s)lnce the claimed modifications 
occurred long after contract formation, tney are ipso facto 
irrelevant to the conditions existing at the time of contract 
formation.- (TURN opening arief, at p. 6.) TURN also argues that 
since these modifications did not take place until after the record 
period they cannot retroactively reduce ratepayers' exposure to 
risk during that period. 
B. Discussion 

The focus of this decision is the reasonableness of a 
single nonstandard purchase power contract between Edison and a QF 
affiliate, KRCC. within this seemingly limited subject, however, 
lie significant issues which touch on almost every aspect of our 
involvement in QF development since 1979. This result has been 
triggered by one circumstance--the existence of a nonstandard 
purchase power agreement between a utility and a QF affiliate under 
which the principal contractual obligations of the parties are 
defined very differently than the Commission's standard of QF 
contract reasonableness--the standard offer. The issues to be 
decided by the commission are whether Edison acted prudently in 
signing the KRCC agreement based upon the facts and conditions 
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which were known or should haVe been known at the time and vhether 
Edison engaged in self-dealing in its actions related to the 
contract. the numerous deoisions summarized at the beginning of 
this order provide the fra~ework for our review Of this agreement. 

Edison has steadfastly maintained throughout this 
proceeding that it properly concluded that evidence of its 
negotiation of the KRCC contract or its affiliate relationship with 
KRCC was not relevant to our review of the agreement. In support 
of this position, Edison and KRCC had initially argued that this 
Commission's review of the contraot was limited to a comparison of 
the payment streams between the KRCC agreement ana the applicable 
standard offer. EVen in its brief, Edison continues to assert 
that, until the commission issued 0.89-01-047 in this proceeding, 
the negotiation of a nonstandard agreement had never been 
considered in an ECAC reasonableness review. These arguments 
reflect Edison's and KRCC's basic position that-the KRce agreement 
should be regarded as being no different than any other nonstandard 
agreement which Edison signed during this record period or any 
previous record period. 

~his approach, however, is not consistent with the 
reality of this case. The KRCC contract is not just another one of 
Edison's nonstandard QF agreements. By Edison's own admission, the 
Kern River projeot was the first large-scale cogeneration project 
signed by E~ison, the first successful EOR faoility in California, 
the subjeot of a contract by which all other similar agreements 
would be measured, and Edison's first major QF affiiiation. 
FUrther, the terms Of the KRCC agreement did not match any prior 
Edison nonstandard contract or any CO"£mission approved standard 
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offer.) While Edison resisted our consideration of its . 
negotiations and partnership with Getty. it was only through a 
co~plete understanding of that history that this Commission could 
properly evaluate ~he end product -- the KRCC contraot. 

The regulatory encouragement and pressuro to develop QF 
projects which Edison and KRCC cite as support for tho execution Of 
the KRCC contract relate to benefits which Edison's ratepayers 
might realize from the project itself as distinguished from 
ratepayer benefits related to the contract's terms. We obviously 
agree with Edison and KRCC's statements regarding the value of this 
EOR project. During the early 1980's, we found that alternative 
resource generation was an appropriate and beneficial way in which 
to meet then-existing utility resource needs. Our decision to 
foster the development of QF power was a policy we had endorsed on 
our own and as a response to state and federal mandates. Our 
response to legislative requirements included our adoption of the 
FERC regulation permitting a utility to hold a 50\ equity interest 
in a qualifying facility. 

~his policy picture, however, did not exist in a vacuum 
and did not exist without rules and limitations. Edison has cited 
prior Commission orders stating that a prudent act by a utility is 
not limited to the optimum act, but includes a spectrum of possible 
acts consistent with the utility system need, the interest Of the 
utility's ratepayers, and the requirements of governmental agencies 
of competent jurisdiction. This ·spectrum- of possible acts, 
however, in turn exists within the spectrum of all lavs and 

3 The record in this case indicates that Robert Levine used a 
purchase power agreement Edison had entered with Procter & Gamble 
as a model for the initial draft of the KRCC agreement. When 
siqned, however, the major terms of the KRCC contract differed 
significantly from the Procter & Gamble agreement. FUrther, the 
Procter & Gamble contract was never reviewed for reasonableness by 
the commission due to its conversion to a standard offer. 
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conditions in effect at the time of the utility aotion. The 
utility cannot isolate one or two requirements or conditions as 
justifying its actions, but must take into considoration all of the 
applicable laws and facts in reaching a decision. 

The failure to pay careful attention to ~ll of these 
requirements and to weigh all possible alternativos can by itself 
be a critical flaw in the judgment of a utility m~nager. The need 
for such vigilance is heightened when the utility is charged with 
the particular responsibility of maintaining its ratepayers' 
indifference to a transaction and ensuring equal treatment of all 
others who might be parties to similar transactions. 

The -spectrum- of conditions which Edison claims as 
support for its actions included the fol lowing t a perceived need 
by Edison for additional baseload capacity; fedoral and state 
policy requiring the purchase of electric power from cogenerators, 
with particular emphasis on the statements of a single CPUC 
commissioner; and Edison~s claimed need to accede to the demands of 
its affiliate's partner as a measure of good faith negotiations, 
Edison rejects DRA's assessment of the reasonableness of the KRCC 

contract based on its comparability to standard Offer 4, pay,ment 
option 3 alone. In its testimony, an Edison witness expressed the 
view that only now has the standard offer attained the status of a 
-Holy Writ- requiring a gyig pro gyQ exchange for changes in 
standard offer terms. 

This extremely narrow view by Edison of the laws and 
policies defining the -bandwidth- of possible business decisions 
which Edison could have made with respect to the KRCC contract does 
not take into consideration the entire body of law.and conditions 
existing at the time or the importance of the standard offer. 
Our previous review of the many commission decisions issued bet~een 
1979 and January 1984 make clear that even in that time frame the 
standard offer was to serve as the benchmark for all utility 
purchases from QFs. At its inception the terms of the standard 
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offer wer& those proposed by the utilities in 1980 set against such 
rudimentary guidelines as providing for avoided cost prioing. By 
January. 1982, the overall guidelines for standard and nonstandard 
offers had been set. By December, 1982, the signific~nt pricing, 
performance, and termination provisions for purchasOD of as-
available capacity and energy and firm capacity wero defined. By 
october, 1983, long-term pricing and the remaining st3ndard offer 
terDinology was in place with the exception of a fev minor 
provisions. While the commission intended to promoto alternative 
generation, the development of QF power, even cogeneration, was not 
to be at any cost. 

Our decisions, which were the result of enormous tine and 
manpower commitments by this Commission's staff, california's 
electric utilities including Edison, and active thIrd parties, also 
addressed many issues on the operation of the QF program itself. 
The standard offer was viewed as the heart of a program intended to 
benefit ratepayers and ensure equal treatment Of all QFs. FUrther, 
the standard Offer was found to be per se reasonable and in turn to 
form the standard against which the reasonableness Of ali utility 
actions related to QF transactions was to be measured. 

we found the adequacy of the standard offers to be so 
complete that uncertainty was expressed regarding even the need for 
nonstandard offers. The commission concluded, however, that there 
might be circumstances where such offers might be required to 
facilitate QF developnent. In our early orders, however, those 
circumstances were viewed very narrowly -- to enhance a QF's 
financeability or unique technology. 

The nonstandard offer, which by definition would deviate 
from the Commission's approved offer, was never intended to avoid 
commission review for reasonableness. To some degree, the choice 
of this review was left to the utility. Review following the 
execution of a nonstandard agreement would take place in the 
utility's ECAC, with unreasonable costs being disallowed. As an 

- 119 -



A.88-02-016 ALJ/SSH/fs 

alternative, the utility could seek preapproval of the nonstandard 
contract prior to si9niog- The latter approach was designed to 
proviue a means by which the utility could be assured of cost 
recovery and thereby promote the use of such offers when 11ecessary. 

The COmAission did not encourage preapproval in every 
instance. Edison has noted that the commission stated that 
utilities were to submit only those offers for which the utility 
had -significant questions. w (D.82-01-103, at p. 104.) The 
Commission, in the following sentence, further defined what the 
utility could consider a -significant question.- specifically, we 
foundt -Once the commission has reviewed and expressed its opinion 
as to the consistency of a contract price and terns with avoided 
cost principles, utilities should be eA~ected to use these 
principles to sign similar contracts without review.- (Id.1 
emphasis added.) 

Whether by pteapproval or ECAC review, however, the focus 
of the commission'S review of nonstandard agreements was to be the 
same -- was the nonstandard offer in the ratepayer's interest and 
would the ratepayer -be indifferent to or prefer the nonstandard 
contract over the standard contract-? (D.82-01-103, at p. 103.) 
The commission, not only in its standard offer decisions, but in 
its early review of nonstandard agreements brought to the 
Commission for preapproval, provided the guidelines by which to 
judge the agreement's reasonableness. While the economic reference 
point of avoided cost was a critical point of comparison, the 
overall standard by which the reasonableness of the nonstandard 
agreement was to be judged was its comparability to the st~ndard 
offer as a whole. 

For each additional risk to which the ratepayer was to be 
exposed under a nonstandard agreement, a -compensating benefit- was 
to be provided in return. The analysis to be used in any 
application for preapproval, and in tact in our decisions on such 
applications (0.93364, 0.82-04-087, 0.82-07-021, D.83-05-043), was 
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to inolude a clear state~ent of -all the differences between the 
contract and the standard offer- and 'an identification of -all 
gains and costs to ratepayers.- (0.S2-01-103, at p. 10l.) our 
decisions on nonstandard offers issued during the nogotiation of 
the KRCC contract naXe clear that these standards applied to even a 
single difference between the nonstandard agreement and the 
standard offer and that even a single difference could be a cause 
for concern as vell as a basis for seeking preapproval. Even if a 
utility manager decided not to seek advance approval of a QF 
nonstandard contract, our findings in D.82-01-103 and subsequent 
decisions reViewing nonstandard contracts provided the regulatory 
policies each utility manager would be eXpected to know and follow 
in the negotiation of each nonstandard contract. 

These guidelines had equal applicability to nonstandard 
agreements between the utility and a ~F in which the utility held 
an equity interest. While Edison is correct that the commission 
permitted partial utility ownership by a QF, ve intended that this 
ownership carry with it an enhanced level of responsibiiity by the 
utility to ensure that its ratepayers were adequately protected. 

In this proceeding, Edison has emphasized that SSEC, 
Getty's partner in KRCC, is now merely an Edison affiliate, a part 
of the unregulated subsidiary of Edison's holding company. While 
this circumstance has been true since 1988, at the time of the 
negotiation and e~ecution of the KRCC contract and throughout the 
record period of this proceeding, SSEC was a direct subsidiary of 
Edison, the regulated utility. In O.82-0i-io3, the commission 
announced that, when a utility chose to participate in the 
ownership of a QF, the commission would require greater scrutiny of 
utility operations. The utility would be permitted to come forward 
with a proposal for partial ownership of a QF. such proposals were 
to be reviewed by the commission on a ·case-by-case basis, with the 
intent of protecting the interest of both ratepayers and any QFs 
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who might be disadvantaged competitively.- (0.82-01-103, at 
p. 12.) 

~hese findings directly stemmed from our concerns related 
to the potential for harm to the utility's ratepayors and other QFs 
which Bight result from such reiationships and tho utility's 
diversification into unregulated activities. In particular, the 
commission cited the need to ensUre that such relationships did not 
produce any anticompetitive effects, incentives to increase the 
utility's avoided costs, the subsidization by ratepayers of the 
unr~ulated business, or the impairment of the financial integrity 
of the regulated entity. At no pOint in this proceeding, has 
Edison sUggested that any of the Commission's findings in 
0.82-01-103 regarding utility ownership of OFs, other than our 
permitting such arrangements, had any significance in the execution 
of the KRCC contract or Edison's request to recover costs 
associated with that contract. 

It is against this background that we review Edison's 
actions in negotiating and executing the KRCC agreement. We do not 
quarrel with Edison's assertions that the utility's baseload need 
and gover~ent policies in effect at the tine of the negotiations, 
as well as Edison and Getty's own feasibility study, made this 
pr6je~t a ~9ood onew for Edison to consider and even actively 
pursue. Fron that point forward, however, these arguments do not 
justify signing an agreement which so radically differed from the 
standard offer and, in many important ways, exposed Edison's 
ratepayers to significantly greater risks. 

siailarly, we accept that former commissioner Dedrick's 
contacts with Edison and this commission's decision to impose a 
penalty on Edison for offering QFs prices below avoided costs could 
have been influential on the decisions made by Edison's management. 
Yet these circumstances cannot excuse actions taken by that 
management which ignored decisions of the full Commission that 
provided specific direction on the negotiation and provisions of 
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nonstandard contraots with QFs and with QF affiliates li\ 
particular. 

Additionally, ~e note that Commissioner Dedrick had left 
her office at this Comnission before the issuance of oven 
0.82-01-103. with respect to Edison's rate case penalty, this 
penalty had been necessitated by Edison's reluctance to sign 
standard contracts with wind developers at full avoided cost. In 
particular, we found Edison's prioing polioies, including Edison's 
position that standard offers based on avoided costs were not 
required nor appropriate, ·as evidenoing a continuing pattern of 
disregard for the Comnission's avoided cost pol loy of the past 
three years.· (D.82-1~-044, 10 CPUC 2d 155, 258.) Although Edison 
credits this penalty as contributing to the regulatory pressure on 
Edison to negotiate the KRCC agreement, the penalty can als~ be 
viewed as resulting frOB an Edison practice of disregard for 
commission QF pricing pOlicies. 

The record in this case indicates that, with respeot to 
the KRCC contract, Edison's adherence to commission adopted 
standard offers or avoided costs principles did not improve 
significantly after Edison's 1982 general rate case deoision. In 
fact, each member of Edison's personnel involved in negotiating and 
signing the KRCC contract had a common charaoteristio. None 
attached any great importance to the standard otfers or the 
Commission's deoisions defining those agreements. 

Edison takes exception to ORA's emphasis on the ·scant 
attention- paid by Robert Levine to the standard offers. Looking 
up the ·chain of command,· however, the attention paid to these 
ofters by Edison's management was never significantly greater than 
Levine's, and, for Levine's direct supervisor, Michael Vogeler, 
.was not something I felt was really paramount to the 
negotiations.- (Tr. 3072.) 

Of those responsible for negotiating the KRCC contract, 
at the bottom of the Edison personnel ladder, but at the top of the 
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negotiating chain, were Levine and patrioia Neel-Glazier. BOth 
individuals admitted to knowing little, if anything, about the 
Commission's standard offer decisions. As our review abOve 
indicates, the absence of knowledge abOut these deoisions also 
represented an absence of knowledge about the Commission's policies 
on nonstandard offers and utility/QF affiliation. 

As their tool in the KRCC contract negotiations, these 
two individuals, both essentiallY novices to QF contracts, used an 
agreenent which had never received Commission approval nor was 
based on any standard offer. Levine and other Edison personnel 
cited the Commission's resolution deolining to approve the 
Procter & Gamble contract as precedent for the Commission declining 
to preapprove purchase power agreements. In fact, the resolution 
does not stand for this principle at all, but is based instead on 
the rationale that the resOlution process or advice letter filings 
were not a suitable method for seeking review of purchase power 
agreenents or the utility's avoided costs. The commission viewed 
these issues as requiring more in-depth review and hearings not 
available through advice letter filings. 

Edison's position in this regard also ignores the 
commission's decision issued three months earlier permitting 
preapproval of a nonstandard contract between SDG&E and KelcO based 
upOn an application filed by the utility. (D.93364.) The analysis 
applied to that agreement, including its comparison to SDG&E's 
.standard contract- and a determination of the resulting risk and 
benefits for the ratepayers and QF, was the very one adopted by the 
commission in 0.82-01-103. In fact, in D.82-01-103, the Kelco 
contract was cited as an e~ample of a nonstandard contract 
benefitting both ratepayers and the QF. 

The -benefit-risk- e~change contemplated by the 
commission for nonstandard contracts wAs apparently understood by 
Edison's Edward Myers at the outset of the negotiations. 
Nevertheless, Edison now appears to suggest that the standard offer 
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had little relevance to its negotiations wIth Getty since these 
negotiations began when there was no commission-approved standard 
offers. While no commission decision approvio9 speoifio standard 
offers had been issued at that time, the utilities had in fact 
filed initial price offerings based on avoided costs in response to 
early Commission orders. FUrther, by the time Levina had 
circulated his draft of the agreement in"October, 1982, the 
commission had already issued D.82-01-103 and Edison had filed 
standard offers in response. 

Moving up Edison's personnel ladder, we find individuals 
whose motivation to successfully sign a contract with a larqe 
cogeneration project appeared to cloud their judgment. For 
Vogeler, the contract represented an opportunity to ·qet that 
penalty off our bacKs.· Under these circumstances, tha contract, 
for Vogeler, needed only to meet his definition of being ·below 
avoided cost,· without regard to" the findings of Edison's own 
analysts. For Kent and Bjorkland, each concluded that verbal 
instructions to their employees to act on behalf of Edison's 
ratepayers were SUfficient alone to ensure a contract which they 
would find reasonable. Bjorkland testified that he was not 
familiar with the standard offers nor had he directed his 
managenent to be familiar with those offers. 

Kent, the only one of this group who claimed knowledge of 
all of the commission's decisions, appeared to do little to ensure 
that those decisions were being followed. In fact, based on his 
interpretation that advance approval of nonstandard offers should 
be sought ·only in special and limited situations· Or ·unusual 
cases~, he nade the decision not to submit the KRCC contract to the 
commission for preapproval. (Exhibit 148, at p. 1-4, II-1i.) 
These phrases used by Kent do not appear in the Commission's 
decision, but are in fact Edison's interpretation ot that order. 
Based on this approach, Edison concluded that the KRCC Contract did 
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not involve -an unusual case for which a request for co~ission 
preapproval was appropriate.- (Id , at p. 1-4.) 

In using this logic for not seeking preapproval , we find 
an inherent inconsistency in Edison's argument. for purposes of 
justifying Edison's signing the KRce contract, tho Kern River 
project was the largest, most significant endeavor which Edison had 
undertaken up to that point in purchasing power fro~ QFs and 
provided a unique opportunity to provide the first successful EOR 
project and Edison's first significant QF joint venture. For 
purposes of presenting the resulting contract to tho Commission for 
its preapproval, however, the project was not an ·unusual case· or 
a ·special- situation requiring such action. 

We do not find that a brief conversation with a 
commission staff member about the contract was the equivalent of 
the request for preapproval contemplated by 0.82-01-103. There is 
no evidence in this record that the commission or a member of its 
staff told Edison that preapproval , as contemplated by 0.82-01-103, 
of this particular contract was unnecessary or unwarranted. 

This record reflects that the information provided to 
this commission and the CEC regarding the KRCC contract and the 
ownership relation between KRce and Edison was extre~ely limited. 
In fact, the representations made by Edison to the two commissions 
came principallY from Michael Vogeler. Based on the recOrd in this 
proceeding; Vogeler's own appreciation of the impact of all Of the 
KRCC contract terms and understanding of the standard offers 
appear to have been minimal. We note that Edison in its written 
summation to the Commission's Execu~ive DirectOr regarding the KRCC 
contract stressed Edison's ability to terminate the agreement in 
90 days. In fact, this term, which might have been significant for 
Edison's ratepayers and this commission, was removed by amendment 
to the agreement six months after it~ execution. 

None of Edison's management decisions or the absence of 
such decisions has significance, however, if the KRCC contract 
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provided Edison's ratepayers with the econoDio equivalent of the 
standard offer. Based on firm capaoity payments and bonuses 
received by KRCC, the parties' statements, and the contract's 
stated duration of 20 years, the KRCC agreement would be required 
to be the economic equivalent of a firm capacity standard offer. 
In 0.83-10-093, we specifically found that the -economio balance-
represented by the standard offer and required to bo maintained in 
a nonstandanl COl'ltLCicttlaS -not limited to the exchange of dollars 
between the parties.- (D.83-10-09l, 13 CPUC 2d 84, 124.) In this 
regard, we found that -(c)hanges in nonprice terms can have very 
real economic effects on ratepayers and the parties to the 
contract.- (Id.) 

We conclude, as DRA has ably demonstrated, that the KRCC 
contract was not the economio equivalent of a firm capacity 
standard offer. The terms of this agreement were not designed to 
ensure a firm capacity commitment, to maintain ratepayer 
indifference, to shield ratepayers from risks greater than those 
incurred under a fim capacity standard offer, or to provide 
ratepayers with significant compensating benefits in exchange for 
those risks. 

The only term for Which there is evidence of a 
-bargained-for exchange- by Edison on behalf Of its ratepaYers as 
contemplated by the commission in D.82-01-103 involved a portion of 
the energy price formula. In particular, G~tty requested energy 
price certainty in the form of levelized energy payments, a feature 
which became part of the standard offers in september, 1983. In 
return, Edison requested a discount on its avoided cost of energy. 

Despite Edison's and KRCC's reference to other 6benefits-
of the KRCC contract, nothing in this record indicates that Edison 
ever negotiated these -benefits- on behalf of its ratepayers as 
compensation for, in DRA'S words, the -generous· terms given to 
KRCC. Even Getty's chief negotiator could not recall any specific 
contract terms -being exchanged one for another in any instance.-
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(Tr. 2581.) ~dditionally, we find that the -benefits- oited by 
Edison and KRCC are not suffioient to serve as compensation to 
ratepayers for any Of the -generous- nonstandard torms. 4 

The benefits realized by Getty and KRCC and the risks 
incurred by Edison's ratepayers are part Of the same list. That 
list includesz (1) energy prices based on a formula at odds with 
the standard offers and creating the potential for costs above 
avoided costs in the later years of the contract, (2) capacity 
prices in excess of those forecasted for ~Fs beginning firm 
oporation in 1985, and (3) termination and scheduled maintenance 
provisions which did not ensure a -firm capacity- commitment bY the 
QF. These latter provisions permitted significant operating 
decisions to be made unilaterally by the QF and failed to provide, 
for the term of the contract, the repayment upon termination 
necessary to IDake the utility whole and its ratepayers indifferent 
to the transaction. 

with respect to this list, we note that the energy price 
formula negotiated by Edison and Getty went far beyond the 
compensation received by Edison's ratepayers in the form of a 
discount applied to Edison's avoided cost, a discount which over 
the term of the negotiations continually shrank. For capacity 
prices, KRCC's beginning operation in mid-August, 1985, could 
easily have been anticipated by the parties in light of the tax 
incentives to be realized by KRCC and a construction agreement 

4 we note that our discussion of the need forn6nstandara 
contract terms in O.82-01-i03 related to difficulties a QF .ight 
encounter financing his project or dev~~opin9 his technology •. 
Nowhere i~this recor~ is th~re any evidence that Getty and Edison 
ever eXperienced difficulty financing this p~oj~ct or that, . 
partiCUlar contract terms were necessary to further this effort, 
with the possible exception ot energy price certainty. FUrther, 
one of the things which Edison management had found most attractive 
about the Kern River project was its ·off-the-shelf- technology. 
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which provided for significant incentives for completion 6f the 
project before mid-December 1985. The reqUirement of a three-year 
operation deadline for this project, as opposed to the standard 
offer five-year deadline, was an insignificant concession for 
higher capacity prices given the state of -readiness· of the 
project as of the date of contract signing. 

Edison and KRCC have argued that Edison's ratepayers vere 
benefitted by the chosen energy price formula becauso the 
application of this formula between 1985 and 1981 resulted in KRCC 
being paid less than Edison's avoided costs. In KRCC's testimony, 
Exhibit 134, KRCC stated that the difference between these two 
price streams resulted in Nratepayer energy savings (that) ranged 
from $24.9 million to $38.6 million for the record periOd, 
excluding interest savings.- (Exhibit 134, at p. 22.) 

The record in this proceeding is clear, however, that 
this result was neither intended nor forecasted by the parties. 
Edison had only forecasted that payments under the KRCC contract 
would be 99.8\ of avoided cost. At best such an analysis reflects 
that Edison had negotiated only an infinitesimally small 
improvement in cost for its ratepayers over the standard offer. 
This difference was not SUfficient to compensate ratepayers for 
risks assumed under the contract and was based on an analysis, as 
explained below, which was flawed due to erroneOUs assUmptions 
regarding capacity price and termination. In fact, if the proper 
assumptions had been made the forecast would haVe revealed a 
contract price stream well above aVoided cost. 

To avoid the application of hindsight, a reasonableness 
review of a utility's purchase power agreements, as even Edison has 
concurred, is not outcome oriented. The tact that the application 
of the KRCC energy price formula during the record period resulted 
in lower payments is not relevant to the consideration of what the 
parties anticipated and intended at the time of the contract's 
execution. The standard offer energy provisions, approved by the 
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Co .. lssion. were the standard of reasonableness. From this 
standard, the KRCC energy price formula deviated significantly. 
The fact that energy payments to KRCC were below standard Offer 4, 
option 3, payments for the record period was the result of 
happenstance, not design. 

Additionally, because the operation of tho KRCC energy 
price formula could produce payments above avoIded costs in future 
record periods, as demonstrated by ORA, the Commissioil is 
foreclosed from finding the formula to be beneficial to ratepayers. 
The discount on avoided cost included in KRCC's energy payments was 
insufficient compensation for Edison's ratepayers given the risks 
inherent in the provisions as a whole. 

with respect to Edison's avoided cost forecast performed 
in October 1982, we find this forecast to have been flawed since it 
erroneously assumed that the KRCC project would be entitled to a 
1986 firm capacity price based on a 1~86 operation date. In fact, 
KRCC was only entitled, at most, to a 1985 firm capacity price 
based on its date of operation, and not the 1986 firm capacity 
price reqUired under the contract. The result of this contract 
term was to require capacity payments to above Edison's avoided 
costs. FUrther, the analyst failed to consider the impact of the 
lenient and highly flexible termination provisions On the actual 
capacity price which should have been paid to KRCC. 

While the price provisions adopted for the KRCC agreement 
are at odds with the standard offers, it is the contract's 
provisions for termination and maintenance which essentially 
wrecharacterize. the nature of the contractual Obligation 
undertaken by KRCC by taiiing to ensure a firm power commitment by 
the QF. It is in these provisions where the most significant 
departures from the firm capacity standard offers are found 
especially related to restrictions on and prerequisites to 
termination and maintenance and provision for repayment to Edison 
upon termination. 
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Yet, one set of standard offer terms which were 
specifically in place well before Edison and Getty's July 1983 
letter of intent were the termination provisions for firm capacity 
contracts adopted in D.82-12-120. NO one directly negotiating the 
KRCC contract on behalf Of Edison or supervising that negotiation 
claimed to have any knowledge of these provisions or to have 
considered their application in the KRCC contract. 

KRCC has argued that california contract law is 
applicable as a means of limiting any disallowance the commission 
might make in this proceeding. We agree with ORA that KRCC's 
argument misunderstands a Commission reasonableness review. Our 
standards for this review have been developed to respond to a 
situation unique to utility regulationt namely, our obligation to 
protect the utility's ratepayers, who are not privy to the 
negotiation and execution of a purchase power agreement, but must 
pay for its costs. 

In one way, however, contract law Is applicable to this 
proceeding. specifically, the parties' intent regarding an 
anbiguOus contract term is evidence of the interpretation to be 
given that tern. ~~ere no ambiguity exists, however, the parties i 

intent is not relevant and certainly should be giv2n little ~eight 
when it differs significantly from the plain meanIng of the wOrds 
used. 

In this regard, we find that Edison and KRCC have relied 
on their intentions as a means of -explaining away· many of the 
KRCC contractis termination and maintenance provisions which are at 
odds with those required for a firm power contract. We concur with 
ORA that the language of the termination and scheduled maintenance 
provisions in the KRee contract reduces KRce's obligations under 
the agreement, increases ratepayer risks, and undermines the 
20-year firm power commitment from KRee which Edison and KRCC claim 
was intended. 
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In D.8~-12-1~O, the Commission nade olear that the 
performance standards and termination provisions adopted for firm 
capacity QFs had these goalsl to ensure that the QF was provIding 
firm capaoity and to make the ratepayers whole 1n the event that 
the QF failed to provide fi~ capaoity. Commensurate with its 
obligations beyond those required of an as-available QF, the firm 
power QF was entitled to earn higher capacity payments and even 
bonuses to reflect the degree to which the utility could rely on 
the OF's contribution for resource planning. 

The termination and maintenance provisions of the KRCC 
contract did not achieve the goals which the Connissi6n intended 
such provisions to meet in a firm power contract. In particular, 
the agreement contained maintenance and termination prOVisions 
without restrictions and repayment provisions comparable to a 
2o-year firm capacity standard offer. FUrther, the contract 
permitted significant operating and termination decisions to be 
made by the OF alone. The result of these circumstances was a 
contract which failed to ensure a firm capacity commitment by the 
OF. 

Among other things, the agreement, as signed, contained 
no limit on scheduled maintenance during peak periOds and permitted 
KRCC to schedule maintenance during peak months upon KRCC's 
determination that it was not practicable to perform maintenance at 
another time. The contract's termination provisions contained 
repayment terms which were not comparable to a 20-year firm power 
standard offer and gave KRCC -the right- to terminate the agreement 
upon 90 days' notice to Edison after retiring its debt obligations 
-~f in KRCC'S opinion, its performance becomes unprofitable at any 
time-. (Exhibit l09! section 5.5t emphasis added.) The contract 
also permitted KRCC to unilaterally cancel the agreement upon 90 
days' notice if Edison, unless otherwise excused under the 
contract, declined to accept delivery -at any time-. (Exhibit 109, 
section 5.3.) 
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KRCC and Edison argue that, because KRCC did not 
terminate the agreement during the record period, Edison's 
ratepayers were unharmed. As ve have indicated, however, the 
weasure of the contract's reasonableness does not dopend on what-
actually occurred, but what the contract te~s permitted to occur 
and the resulting risks to which Edison's ratepa}·ot·s were exposed 
at the time of the contract's execution. 

with these pricing and contract terms in mind, we turn 
Edison and KRCC's assertions that the parties ~ere essentialiy 
-locked in- to these particular provisions by the July 1993 letter 
of intent and the requirement that Edison bargain in good faith 
with Getty. In this regard, Edison justifies many Of the 
nonstandard contract terms on the basis that Getty -insisted upon-
their inclusion. 

In several ot our standard offer decisions, we repeated 
the requirement that utiiities were to bargain in -good faith- with 
QFs. Our need to address this topic stemmed frOm utilities 
refusing to consider any QF requests for changes to the standard 
offers. Not in any of these orders, however, did the commission 
ever state that this requirement of good faith negotiations meant 
that a term was to be included in a nonstandard offer because the 
QF -insisted- upon it. The only require~ent placed on the utility 
was to consider, but not necessarily include the term. The 
decision for inclusion was uniquely a utility management decision 
to be made in the context of the applicable law. 

That law, as we have discussed, reqUired comparability 
between the standard and negotiated ofters and ratepayer 
indifference to the two transactions. we fully concur with ORA 
that the standard offers and our decisions relating to them were 
sufficiently significant that at n6 point" up to the time of 
contract execution was it appropriate to ignore them. 

FUrther, Edisonis choice was never solely between a 
standard offer and no contract. As ORA has pointed out, Edison had 
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an opportunity to negotiate a contract and respond to Getty's 
principle concerns related to energy price certainty and contract 
capacity changes without providing additional terns highly 
favorable to the QF for which no compensating benofits were 
obtained for Edison's ratepayers. The fact that Edison felt it had 
to accede to Getty's demands did not mean that it could or should 
no longer bargain vigorously for its ratepayers and obtain 
compensation for these demands. Without these efforts even being 
made, there can be no assertion that the only choice Edison faced 
in January 1~84 vas between the agreement which was signed and no 
contract at all. we also do not find in this record any evidence 
of such an ulti~atum being given to Edison by Getty. 

Finally, it the letter of intent signed by Getty and 
Edison truly -locked in- the terms of the agreement, we question, 
as has ORA, (1) the reason for a prOVision absolving the parties 
from liability in the event that a contract was not executed, 
(2) the ability of Getty to switch to a standard offer it desired, 
and (3) the lreedom of the parties to revise the agreement several 
times after the letter ot intent was signed. Among these revisions 
was the final critical revision shortly before the contract's 
execution changing the denominator in the termination formula from 
-20- to -12-. we concur with ORA that at the very least this 
change alone effectively altered KRCC's obligations to provide firm 
power from 20 to 12 years • 

. with respect to the impact of the KRCC contract's third 
amendment, we agree with ORA that this amendment has no relevance 
to our review of the reasonableness of the KRCC contract at the 
time of its execution. No matter what retroactive effect was given 
to this amendment by the parties, the fact remains that the 
contract terms contained in the amendment did not exist nor were 
even contemplated at the time of the contract's execution or this 
record period. Under these circumstances, the amendment certainly 
could not be included among the conditions -existing at the timeW 
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which would have or should have influenced Edison's actions or our 
perception of the reasonableness of those actions. 

As we explain in the fOllowing sections dealing with 
remedies, however, we do not share ORA's view that the parties were 
precluded froA aDending their agreement. Our approach instead is 
to encourage the contract's reformation and to ensuro the 
continuance of a highly beneficial OF project. 

Based on the record and the applicable law in this 
proceeding, we find that Edison and its managers did not act 
prudently in negotiating or executing the KRCC contract. The 
actions taken by Edison belie their responsibility to their 
ratepayers in signing this nonstandard QF contract. The fact of 
Edison's ownership interest in the project should have heightened 
Edison's attention to this Commission's decisions and the interests 
of its ratepayers and other QFs. Instead, we find that Edison was 
almost uniformly inattentive to the commission's standards of 
reasonableness governing purchase power agreements with QFs and the 
commission's guidelines for preapproval of nonstandard QF 
contracts. The result was an agreement which provided increased 
risks to ratepayers over the standard Offers without cOmpensating 
benefits and was therefore unreasonable. 

we further find that ORA has presented a reasonable 
theory on which to base a disallowance related to this contract. 
Namely, it is DRA's position that the result of all of the KRCC 
contract terms ~as to create an agreement for as-available as 
opposed to firm capacity. We agree with this conclusion and 
discuss its application and ramifications for this contract in our 
following section On remedies. 

Although this case has primarily focused on the impact of 
the KRCC contract on Edison's ratepayers, ORA has also asserted 
that other QFs were harmed by this agreement. The most significant 
evidence in this regard was the testimony of Kent that Edison had 
never refused similar contract terms to other QFs. In fact, 
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however, neithe~Kent nor apparently anyone else at Edison had ever 
made known to other QFs that such terms were available. 

ORA believes that another instance of favoritism toward 
Edison's QF affiliates occurred during the end of 1984 when Edison 
first requested the suspension of its standard offors while still 
negotiating and eventually signing nonstandard agroo~ents with its 
affiliates. The record in this proceeding related to these events, 
however, is not suffioient to conolude in this decision that Edison 
intended a course Of conduct related to these events specifically 
designed to favor its affiliated QFs oVer nonaffiliated QFs. 

We do not intend, however, to prevent fUrther evidence on 
this issue being received in Edison's next ECAC reasonableness 
reviews which will examine other nonstandard contracts signed wlth 
Edison affiliates during 1984 and 1985. we will therefOre leave 
open for those proceedings the issue of whether tho signing of 
these other nonstandard contracts favored Edison's afflliates over . 
other QFs. 

Consideration of this issue, however, directly raises the 
issue of Edison's burden of prOOf in demonstrating the 
reasonableness of its nonstandard agreements with QF affiliates. 
It is Edison's position that, while it has the burden of proving 
the reasonableness of these agreements, DRA has the burden of 
supporting its recommendations with sufficient evidence. 

This latter statement viewed in isolation is no doubt 
true. ORA, however, cannot effectively make its recommendations 
unless the utility has first met its burden of proving the 
reasonableness of its agreement and providing all requested, 
relevant documents. In this case, Edison had the traditional 
burden of proving the reasonableness of the nonstandard agreement 
with KRCC, but also the further burden, once it agreed to own the 
facility,. of showing that no harm was caused to its ratepayers or 
other QFs by this action. This conclusion is well-supported by 
0.82-01-103 which sets forth precisely the concerns which the 
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Commission expects each utility to address when utility ownership 
of the QF is involved. we have noted previouslY that in this case 
Edison has chosen to largely ignore or minimize these requirements 
of 0.82-01-103. 

Based on the facts presented in this proceeding, we 
advise Edison that in its next ECAC reasonableness roview, Edison 
will be expected to demonstrate through clear and convincing 
evidence that its nonstandard agreement with affiliates resulted in 
no harm to Edison's ratepayers or nonaffiliated QFs. We find that 
a statement that no ~F was -refUsed- a nonstandard agreement 
similar to one ~ith an Edison affiliate, by itself, will not be 
adequate to &eet this requirement given Edison's actions in late 
1984 requesting the suspension of its standard offers. 

With respect to this proceeding, we conclude that the 
comments of the ALJ during hearing and the assigned Commissioner in 
a subsequent ruling were totally appropriate in advising Edison of 
the weakness of its showing. The many reasons offered by Edison in 
its reply brief to support its approach do not justify the stark 
absence of information regarding the negotiation and execution of 
the KRCC contract or the partnership of SSEC and Getty. 

What occurred in prior Edison ECACs has little relevance 
to the issues which the commission was required to consider for the 
first time in this proceeding. Edison's exclusive reliance on its 
prior ECACs as suppOrt for its showing in this case ignores the 
significant departure of the KRCC agreement trom the standard 
ofters, the ownership tie between Edison And KRCC, and the 
Commission's orders on both standard and nonstandard otters. The 
record is clear that Edison was well aware almost a year prior to 
hearings in this proceeding of DRA's concerns with the KRCC 
agreement. These concerns in tact led Edison to execute a third 
?mendment to the agreement months before hearings took plAce. 

Because the record in this case included all evidence, 
whether entitled -rebuttaln or -di~ect.· necessary to evaluate the 
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contract, we do not intend to i~pose a sanction on Edison for its 
approach in this proceeding_ We advise Edison, however, that, with 
the issuance of this decision, there can no· longer be any question 
regarding the nature and the level Of proof required to demonstrate 
the reasonableness of its nonstandard agreements with affiliates. 
We also intend to ensure this result by adopting ORA's 
recoomendations for increased reporting requirements related to 
nonstandard agreements between Edison and its QF affiliates. This 
recommendation is discussed in the section of this decision dealing 
with remedies. 

The issue of affiliation brings us finally to ORA's 
concerns with the existence of selt-dealing related to the KRCC 
contract. Bqsed on the record in this proceeding, we find these 
concerns to be legitimate. Edison and KROC, similar to their 
arguments in support of the KRCC agreement, assert again that the 
absence of any hara related to self-dealing results in a claim 
which is essentially not actionable. 

We reiterate, however, that the conoission's oversight of 
utility action is not focused on what occurred, but with the risks 
to which Edison's ratepayers and other QFs were exposed beyond 
those of a standard otfer and beyond those fOund in non-affiliate 
QF transactions. The fact that Edison created the potential or 
even the appearance of a conflict is cause for concern. 

In this case, the potential for a serious conflict of 
interest was present. No matter what instructions were received or 
actual functions undertaken, Edison personnel had the opportunity 
to serve and hold simUltaneously fiduciary relationships to two 
very different and conflicting interests. On the one hand, these 
individuals were to negotiate a contract on behalf of Edison'S 
ratepayers; on the other, as officers of SSEC, each held an 
obligation to promote the interests of that company. 

The evidence in this proceeding does little to reassure 
us that a conflict of interest was not present and did not result 
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in self dealing_ In one respect, Edison asks the commission to 
place little emphasis on Levine's lack of knowledge ot standard 
offers because his immediate supervisors within Edison. inoluding 
Bjorkland and vogeler, were effectively making the utility's 
decisions on the negotiations and were familiar with the 
commission's standard offer orders. Yet, when referring to 
Bjorkland's and VOgeler's activities with SSEC and the SSEC 
management committee, Edison would like us to perceive that neither 
man was primarily involved in the negotiation of the KRCC contract. 

In this regard, we note the testimony ot Charles Myers 
that it was important that the members of the management commiftee 
not be the individuals primarily responsible for the negotiations. 
Yet Vogeler, even without a vote on the approval of the contract 
for SSEC, seemed to be truly involved on both sides of the 
bargaining table. The record indicates that he was present at all 
KRCC management committee meetings at which the contract was 
discussed and, during the same time period, in his office at 
Edison, provided advice and direction on the agreement to Edison 
employees. 

The record in this case, as a whole, also reflects a 
willingness by Edison to act according to the wishes of its 
affiliate's partner, Getty, on important decisions made contrary 
even to speclfic guidance or direction provided by the Commission. 
These steps not only related to Edison agreeing to terms upon which 
Getty -insisted- in the KRCC agreement, but also acceding to 
Getty's wishes to withhold information which Edison had been 
directly ordered to produce by the Commission. Edison has 
apparently extended the logic of Getty's control over KRCC 
management committee decisions inVOlving contracts with the other 
partner's parent to a control by Getty over decisions made by 
Edison directly impacting its regulation by this commission. 

It is our sincere hope. that no agreement exists in Which 
Edison's actions which are specifically the subject of regulatory 
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oversight are guided or influenced by an unregulated third party. 
While we do not believe that ORA's proposed wholesale changes in 
Edison's holding conpany structure are required as a result of this 
case, we do b~lieve that the record in this proceeding requires 
some action to protect Edison's ratepayers and other QFs from any 
further conflicts of intorest or the potential for such conflicts. 
ORA's proposals and our conclusions in this regard are discussed in 
our subsequent di~cussion of remedies. 

VII. KRCC contract Adllinistration 

In the case of the administration of the KRCC contract, 
as well as the remedies tor lack of prudency assOciated with the 
agreement, the framework for these issues has been set by the 
recommendations of ORA. In its report (Exhibit 87) ORA cited two 
incidents occurring alter the Kern River project became operational 
which ORA believes raises issues regarding the contract's 
administration. 

The first incident involved the scheduling of maintenance 
hours. This episode began with a letter by KRCC to Edison on 
November 4, 1985, asking that Edison-review and revise its 
computation of KRCC's september 20 to October 20, 1985, on-peak 
hours. (Exhibit 132.) In Edison's original statement of energy 
and capacity purchases from KRCC for this time period, Edison had 
found KRCC to have an on-peak capacity factor of 83.126%. Under 
the terms of the KRCC contract, the QF is entitled to a bonus 
payment in each peak month in which the QF provides contract 
capacity fOr all on-peak hours and the on-peak capacity factor 
exceeds 85%. 

The qUestion of KRCC's on-peak hours during this period 
centered On KRCC's plant capacity being reduced fot five days due 
to the loss of a boiler feedwater pump motor. In its November 4, 
1985, letter, KRCC stated that Edison had erred in its c~mputati6n 
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of KRCC'S on-peak hours and, as a result, in determining that KRCC 
was not entitled to a capaoity Bonus payment for september 20 to 
October 6, 1985. In particular, KRce assertedt -Tho reduction in 
plant capacity experienced on september 20 was a forced outage, and 
as such, the second 'on-peak' day of the five-day roduced plant 
capacity should te considered as maintenance.- (Exhlbit ll2.) The 
letter, howeVer, also contained the following staternontl -The 
system for reporting" scheduled outages as per Terms and Conditions 
of the Parallel Generation Agreement, has not been followed as it 
should.- (Exhibit 132.) 

The contract term referenced in the letter vas the 
requirement of one week's notice for scheduling outages of one day 
or ~ore. (Exhibit 109, section 8.4.1.) For the outage ip. 
question, KRce had not provided Edison's Operating Representative 
with any advance notice. According to a meno from Edison to Getty 
dated November 15, 1985, Edison's pardee sUbstation was notified ot 
the outage -bllt was unable to prove or disprove this claim (of a 
scheduled outage] based on the substation log.- (Exhibit 130.) 

A few weeks after the september 29 outage, KRce again 
failed to properly schedule maintenance. By letter of November 5, 
1985, KRCC asked Edison to consider an outage on October 11 and 
October 15, 1985, related to the inspection of one of the project's 
cOnDustion turbines, to be a scheduled outage -although it was not 
reported as such.- (Exhibit 132.) The letter acknowledged that 
while the KRCC manageEent committee was aware of the inspection, 
Edison was not advised of this scheduled maintenance in accordance 
viL~ the terms of the KRCC contract. 

In two separate letters from Edison to Charles Myers on 
Novenber 21, 1985, Edison concluded that for the first outage KRCC 
was entitled to a scheduled maintenance allowance, and in turn a 
capacity bonus payment for the period september 20 to October 18, 
1985. (Exhibit 130.) Edison paidKRCC a peak month bonus payment 
of $124,253 for the period september 20 through S~ptember 30, 1985. 

- 141 -



A.88-02-016 ALJ/SSH/fs 

For the outage occurring in October, ~dlson conoluded 
that it vas -unable to meet (KRCC's) request for additional 
maintenance hour credits for the payment period of september 20, 
1985 to October 18, 1985.- (Exhibit 132.) This conclusion vas 
based on KRCC's failing to -notify Edison in advance of the planned 
outage as required by contract terms.- (~.) 

The second inoident ohallenged by DRA involves KRCC's 
entitlement to certain winter on-peak bonuses. Under the contraot, 
KRCC can qualify for a bonus payment in non-peak months it all the 
peak Month bonUs requirements haVe been met for all Peak Months, 
the on-peak capaoity Faotor for each of the year's peak Months was 
at least S5\, and the non-peak months' capaoity faotor e~ceeds 85\. 
(Exhibit 109, Appendix B, section 2: emphasis added.) The contract 
provides that -(c)urrently, but subject to change with reasonable 
notice, the peak months for the Edison system are June, July. 
August, and september.- (Exhibit 109, section 4.20.) 

On August 9, 1985, KRCC initially made its contract 
capacity available to Edison. KRCCis capacity factor was 96.~2\ 
for the period August 9, 1985 to August 31, 1985 and 94.49\ for the 
period september 1, 1985 to September 36, 1985. From october 1985 
to May 1986, Edison paid KRCC $3,043,084 in non-peak month bonuses 
even though KRCC did not provide contract capacity in either June 
or July. 
A. Parties' POsitions 

1. DRA 
In its testimonyDRA states its position on contract 

administration as folloWS: 
-once a contract has been executed, the faciiity 
has been constrUcted and Edison has begun to 
purchase power from the faciiity, the utility 
is responsible for administering the contract 
in a reasonable and prudent manner. 
prudent contract administration requires Edison 
to properly implement the various pricing 
provisions, monitor and enforce the terms of 
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the contract, exeroise its rights under these 
contracts in a timely manner, and execute 
amendments consistent with Conrnission 
guidelines.- (Exhibit 87, p. VII-i.) 
Based on this standard, ORA believes that Edison's 

reolassification of KRCC's outage in september 1985 as scheduled 
maintenance was unreasonable because the reclassification did not 
conform to the terms of the contract. According to ORA, the 
essential element of a ·scheduled- outage is that it must he 
scheduled. FUrther, ORA states that KRCC did not comply with the 
contract because it failed to supply the one week's advance notice 
to Edison's operating Representative as required by the contract. 
ORA states that the Pardee substation 109 contained nO evidence 
that KRCC had notified Edison that it intended to schedule any 
maintenance hours, and KRCC, by its own admission, states that the 
contract provisions governing the reporting of scheduled outages 
had not been folloved. 

ORA also takes issue with Edison's payment to KRCC of 
non-peak bonuses of $3,043,084. DRA notes that, since KRCC first 
made its contract capacity available to KRCC 6n August 9, 19~5, 

KRCC did not achieve an 85% capacity favor tor either June or July. 
In DRA's opinion, this circumstance means that KRCC could not 
legitimately earn the non-peak bonus becaUse of the contract's 
requirements that KRCC meet the peak month bonus requirements for 
all peak months, identified as June, July, August, and september, 
Under these circumstances, ORA concludes that Edison improperly 
paid non-peak bonuses which did not meet the requirements of the 
contract. 

2. Edison 
In Edison's view, because the KRCC contract is a pay-for-

performance contract, the issue of contract administration centers 
on whether Edison -properly implemented its pricing provisions and 
monitored, enforced, and exercised Edison's rights under the 
contract.w (Edison opening Brief, at p. 82.) with respect to the 
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reolassification of the outage, Edison states that this 
reclassification was appropriate since no harm to ratepayers 
resulted from it. In particular, Edison asserts that there was no 
difference in its operation as a result of the t~chnically improper 
notice. FUrther, it is Edison's opinion that KRCC acted In goOd . 
faith in its first attempt to comply with the schoduled maintenance 
provision of the KRCC contract and did in fact notify Pardee 
substation of the reduction as soon as it occurred. 

Edison also believes that it acted reasonably and in 
conformance with the Commission's intent in determining that KRCC 
was entitled to winter non-peak bonus payments. Edison states 
that, in administering the contract, Edison determined that, {or 
firm opsration beginning mid-summer, a QF which operated thereafter 
at 85\ of contract capacity should not be preoluded from qualifying 
for winter bonUs payments. Edison acknowledges that the KRCC 
contract does not address this unique situation, but the definition 
of peak month under the contract makes clear that as little as one 
month or as many as four months each year may be designated as peak 
months. Under these circumstances, it is EdisOn's opinion that 
KRCC's operation during the final two sonths of summer, including 
Edison's peak month of September, satisfied this contractual 
requirement. 

Edison states that a reasonable interpretation Of 
D.82-12-120 supports Edison's administration of the contract. In 
particular, Edison asserts that 0.82-12-120 provides that the QF 
must consistently exceed the minimum level of availability of the 
peaking unit used as a proxy to achieve bonus.payments. According 
to Edison, citing 0.82-12-120, at pages 56-57, the utility was left 
to establish a reasonable method for determining ·consistent 
availability.- Edison concludes that KRCC's standard of 
performance for the two peak months of 1985 justified Edison 
awarding the QF the winter bonus payments. 
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3. ~ 
KRCe states that ORA's allegations of impropriety in the 

adninistration of the KRCC contract demonstrate a disregard for the 
evidentiary record and a failure to acknowledge prudont and 
reasonable contract administration policies. According to KRce, 
DRA's challenge to a credit for KRce's scheduled maintenance is 
contrary to the contract provisions and unsupported by Edison's 
factual determination at the time of the outage. In particular, 
KRCC cites Edison's -in-depth~ review which demonstrated that the 
incident -vhile not letter perfect- was sufficient to credit KRCC 
for a maintenance outage. (KRce opening Brief, at p. 41.) In 
KRce's view, DRA's challenge -exalts form over substancew, noting 
the absence of any harm to Edison's ratepayers in the initial 
exercise of these provisions by KRce. (xg.) 

Like Edison, KRCC references this commission's silence on 
how a utility is to apply bonus payments to QFs that begin 
commercial operation during the summer on-peak months. According 
to KRce, since KRce contributed greatly to Edison's capability to 
meet peaking re~lirements in all months following commercial 
operation, Edison properly determined that KRee had met the 
performance requirements of the bonus payment. KRce asserts, 
without cite, that this approach is reasonable -because Edison has 
uniformly applied it to all standard Offer and nonstandard 
contracts.- (KRCC opening Brief, at p. 45.) 
B. Discussion 

we find that DRA has appropriately brought into question 
two incidents involving Edison's administration of the KRCC 
contract. we concur with DRA that effective contract 
administration requires the utility to ensure compliance with the 
contract terms. Although we can imagine instances in which it is 
reasonable for the utility to show a degree of latitude toward a 
QF's performance under some terms of a purchase power agreement, we 
expect stricter compliance when the direct result is the payment by 
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the utility of a significant bonus to the ~F. The reason for this 
approach is clear -- Edison's ratepayers directly bear the burden 
of shouldering the costs of the agreement. -It is this Commission's 
duty to ensure, therefore, that those costs were reasonably 
incurred. 

We do not find that Edison's payment of n capacity bonus 
to KRCC for its perforoance between september 20 and October 6, 
1985, was reasonable. KRCC admitted that the procedure which it 
followed to wschedule- maintenance was not the one dictated by the 
terms of its agreement with Edison. Additionally, there is 
insufficient evidence that the outage was indeed scheduled 
Eaintenance. Finally, based on information available to it at the 
time, Edison had properly concluded initially that a capacity bonus 
payment was not warranted. The request by KRCC to Edison to' 
reconsider this decision provided an inadeqUate basis, even when 
coupled with Edison's review of the incident, to justify the 
reclassification of the outage as scheduled maintenance. 

Similarly, we do not find that Edison's payment of winter 
bonus payments to KRCC following the operation of the facility in 
August and september, 1985, was reasonable. The eXplicit terms of 
the contract limits the payment of non-peak bonuses to instances 
when the QF performed at an 85\ on-peak capacity factor for all 
peak months. In this case, KRCC operated at this level in onlY two 
of the four peak months and therefore did not meet the contract 
requirements for non-peak bonuses. Despite Edison and KRCC's 
assertions, we have no evidence in this proceeding that Edisont in 
administering similar provisions under its standard offers, has in 
fact provided non-peak bonus payments for meeting bonus 
requirements in fewer than all of the peak months designated under 
the contract. 

we, therefore, conclude that it is appropriate to 
disallow the bOnus payments to KRCC by Edison related to these two 
incidents.- We n6t~, however, that our adoption of DRA's 
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characterization of the KRce contract as one for as-available 
capacity results in a disallowance, discussed in the following 
section, which incorporates the firm capaoity-bonuses paid during 
the record period. No further disallowances is thorefore r~quired 
to reflect Edison's imprudence in administering tho KRce contract. 

VI I I • ReJIledies 

A. Disallowance 
In the previous sections, we have found that Edison acted 

imprudently in signing the KRCC contract and without regard fOr the 
appearance of self-dealing. In this section, we address the 
parties' positions on the appropriate commission responses to these 
actions. 

1. Parties' Positions 
a. DRA 

DRA has recOmmended a disallowance of $5~,21 million 
for Edison's imprudency related to the KRCC contract. In 

caking this recommendation, DRA reviews specific disallowances 
related to the contract's 1985 versus 1986 start date, 12-year 
versus 20-year price, lirm capacity payments for increa~ed contract 
capacity, and as-avaIlable versus firm prices. 

As explained in the previous sections, it is DRA's 
position that the KRCC agreement during the record period did not 
represent a 2o-year firm capacity contract with firm operation 
beginning in 1986. DRA's first three disallowance recommendations, 
listed belOW, place a value on separate contract terms which DRA 
has arqued were unreasonable. The final recommendation, which 
would incorporate all of DRA's recommendations and would require nO 
additional disallowance for the record period, is based on DRA's 
theory that the KRCC contract represented a contract for as-
aVailable, as opposed to firm, capacity. 
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1. 1985 Versus 1986 start Date. According to 
DRA, KRCC began operations in 1985 and 
under standard Offer 4 would have received 
$132/kw-year for fim capacity. In 
contrast, ORA states that KRCC receives 
$143/kw-year. ORA argues that the 
difference between these two prices of 
$5,326,000 in nominal dollars for the 
record period should be disallowed. 

2. 12-Year Versus 20-Year Price. ORA states 
that the $143/kw-yr and $132/kw-yr prices 
stated above are standard Offer 4 prices 
for a 20-year firm contract. However, 
unlike a standard Offer 4, the KRCC 
contract allows KRCC to terninate after 
12 years without penalty. The standard 
Offer 4 price for a 12-year firm contract 
beginning operations in 1985 is $114/kw-yr. 
DRA recommends that a disallowance of 
$14,042,311 in nominal dollars for the 
record periOd be ordered to reflect the 
difference in capacity payments to KRCC 6f 
$143/kw-year and $114/kw-year. DRA notes 
that this disallowance reflects corrections 
to include more accurate information 
provided by Edison regarding the actual 
payments made to KRCC and changes in ~he 
level of contract capacity. 

3. Firm capacity Payments for Increased 
contract capacity. DRA states that KRCC 
may increase the amount of firm capacity 
entitled to $143/kw-year at its sole . 
discretion, unlike standard Offer 4 QFs Who 
require the utility's consent for such a 
change. DRA notes that during the record 
period KRCC increased its firm capacity 
sales from 170 MW to 195 HW and should 
receive the short-run avoided capacity 
price,like a standard Offer 4 QF WQu14, 
for this 25 KW change. DRA asks that $1.2 
million in nominal dollars be disallowed 
representing the difference between the . 
firm and short-run prices for this capacity 
increase. According to DRA, only $500,000 
needs to be added to the $14,042,311 noted 
in the section above to reflect this 
disallowance. 
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4. AS-AVailable Versus Firm prices. In 
addition to disallowances for the 
individual contract te~s described above, 
ORA states that a disallowance of 
$37,455,615 in nominal dollars for tho 
record periOd should be adopted for tho 
difference between the KRCC contract 
capacity price and the as-available 
capaoity price in standard Offer 4. This 
recommendation reflects revisions to 
incorporate more accurate information 
provided by Edison in its rebuttal. 

DRA notes that Edison represents that $34,053,506 is the 
appropriate disallowance if the commission ~ere to adopt ORA's 
ultimate recommendation. According to DRA, the difference between 
this figure and ORA's proposed $37,455,615 is the value of energy 
deliveries above contract capacity at the as-available capacity 
price. DRA states that Edison improperly credits this anount 
against the recommended disallowance since testimony by Edison on 
the issue of an as-available capacity credit was struck by the ALJ 
ruling on April 6, 1989. DRA notes, ho.ever, that, despite this 
action by the ALJ, Edison had reflected in a table to Exhibit 148 
the value of the as-available capacity in excess of the contract 
capacity. 

As part of its disallowance reconmendAtion, DRA states 
that all of its disallowance values, presented abOve In nominal 
doilars, must be escaiated to present day dollars. DRA recommends 
that the commission escaiate the prOposed disallowance by the 
utility's authorized rate of return. using this escalation factor, 
DRA calculates the disallowance incorporating all of its 
recommendations to be $52.23 million. 

DRA believes that basing the interest on the disallowance 
on the three-month commercial paper normally used in ECACs is 
inappropriate in this case. DRA reasons that, because this case 
involves overpayments made by the utility to a sUbsidiary, the 
amount overpaid by the utility to its QF affiliate flows back to 
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the utility's stockholders. In ORA's view, the utility has access 
to this money and may use it in any way it wishes. As a result, 
ORA asserts that *[a)t the very least, the utility can make a 
profit with this m~ney equal to its rate of return by, for example, 
retiring existing utility debt,* (ORA Opening Brief, at p. 76.) 
In ORA's opinion, application of the three-month commercial paper 
rate to overpayments to a OF affiliate WOUld, therefore, result in 
the balanoing account serving to reward the company. 

ORA also examines the issue of the impact, if any, of the 
record period KRCC energy payments on ORA's recommended 
disallowance. ORA states that it has shown" that the KRCC energy 
price provisions are unreasonable. only because no overpayments 
resulted from the operation of these provisions during the record 
period, does DRA believe that a disallowance at this time based on 
these prOVisions is not appropriate. ORA asks the commission, 
however, to find these provisions imprudent and determine the 
appropriate disallowance in future record periods when the 
imprudent terms come into play. 

It is also ORA's position that the KRCC energy price 
provisions result in ·underpayments· by accident, not by design. 
According to ORA, it is contrary to the standard of evaluating 
contract in liqht of circumstances at the time Of contract 
execution to offset capacity disallowances with energy 
·underpayments.-

specifically, ORA concludes that even though -Edison now 
believes particular energy pricing cOmponents to be better than 
those in standard Offer 4, it is evident that at the time of 
contract execution, Edison considered and believed that the KRCC 

energy price terms would be 99.77\ of avoided energy cost.- (DRA 
opening Brief, at p. 51.) DRA further states that there is 6no 
evidence that the .0)\ fOrecasted 'discount' was bargained fOr in 
exchange for Getty's 'bottom-line negotiating position' of price 
certainty for the life of the contract. (Id.) In DRA's view, any 
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difference between what Edis6n prediot~d with respeot to the KRCC 
energy price provisions and what actually occurred was *a product 
of accident* and should not be taken into consideration in 
calculating. the appropriate disallowances. (Id.) 

ORA also notes that a utility is entitled to recover all 
of its payments based on reasonable forecasts even if actual costs 
exceed those forecasts. ORA believes the converse is also true, 
and that *overpayments assooiated with terms which wore known or 
should have been known to be unreasonable at the time of contract 
execution will be disallowed.* (O~ Opening Brief, at p. 52.) 

Finally, ORA states that its recommendations did not 
include any suggested modifications to the KRCC contract which 
~ould enable Edison to avoid future disallowances during later 
reasonableness reviews. ORA states that its objections to KRCC's 
consideration of a retroactive conversion of the contract to a 
standard Offer 4 are the same as those voiced with respect to th$ 
third amendment of the KRCC agreement. In particular, ORA notas 
that such changes could not undO the harm to ratepayers occurring 
in the record period. DRA also believes that it is premature to 
discuss changes to prevent future disallowances until the 
Connission ruies on the reasonableness Of KRCC contract terms in 
this proceeding. 

b. Edison 
During this proceeding, it was Edison's view that a 

disallowance related to the KRCC contract was inappropriate because 
Edison had been prudent in executing the agreement. Edison asked, 
ho.ever, that if the commission did adopt DRA's recommendations, 
certain adjustments be made in the proposed disallowance. 

The first adjustment Edison seeks is for the 
Conn iss iOn to adopt a three-month commercial paper rate in 
calculating the interest on the disallowance. Edison states that 
this position is consistent with current commission policy for an 
ECAC disallowance as announced in 0.89-02-074. EdisOn asserts that 
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DRA's proposal for ao interest rate based 6n Edison's rate of 
return would require a retroactive change to Edison's ECAe 
preliminary statement which provides for the use of a three-~onth 
conmercial paper rate In the recorded operation of the ECAC 
balancing account~ Edison believes that changes to this 
Commission-approved statement should be made prospootively only. 

It is also Edison's contention that DRA's proposal 
goes beyond the scope Of ECAe reasonableness reviews. According to 
Edison, .(w)hether or not SCEcorp shareholders benefitted from the 
alleged QF overpayments to KRCC is not germane to this proceeding 
the purpose of which is to determine if expenses incurred by Edison 
(an electric utility and subsidiary of SCEcorp) during the defined 
ECAe Record periOd were reasonably incurred.- (Edison opening 
Brief, at pp. 19-80.) Edison believes that its ratepayers and 
shareholders will be placed in the same position they would have 
been, but for the recording of any unreasonably incurred energy 
expense, if its approach 6n interest is followed. This Approach 
requires the re~oval 6f unreAsonably incurred expenses from the 
ECAC balancing account together with a component for accrued 
interest using the three-month commericAl paper rate. It is 
Edison's position that DRA's propOsed interest rate removes an 
amount from the ECAe balancing account greater than what was 
originally recorded. 

Edison states that DRA's proposed disallowAnce is 
overstated based on a comparison to as-AVailabl~ capacity prices 
for all capacity delivered to Edison by KRcc. According to Edison, 
the $3.4 million added by DRA to the disallowance is savings to 
ratepayers based on KRCC not receiving as-available capacity. 
Edison views this sun as a benefit to ratepayers received at no 
cost. 

Edison also asserts that DAA's disallowance for 
increAsed contrAct capacity was never eXplained nor justified. 
Edison states that DRA did not propose a disallowance until the 
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last day of the hearings, and the $1.2 Dillion figure was not the 
amount recommended. According to Edison, neither the $1.2 million 
nor $500,000 has any record support nor is its manner of 
calculation clear fron ORA's discussion. Edison has also corrected 
the proposed disallowance to ensure that ORA's disallow~nces for 
1985 and 1986 bonUs payments for alleged imprudent contract 
administration should not be double counted with any c~pacity 
payment disallowances. 

With these corrections, EdIson asserts that the 
proposed disallowance based on a comparison of firm to as-available 
capacity prices should be $34,053,506. This figure, according to 
Edison, also accounts for the portion of the payment allocated to 
Edison's Annual Energy Rate when it was in effect during the Record 
Periods. 

Finally, in determining a disallowance, Edison states 
that the test of reasonableness ·which is not outcome oriented-
(Edison Reply Brief, at p. 46: emphasis original) is confused by 
ORA with the test for a disallowance, which, according to Edison, 
is outcome oriented. In support of this prOpOsition, Edison cites 
D.89-02-074 in which the commission reCOgnized certain benefits of 
a purchase power contract and credited energy savings realized from 
those beneficial provisions against a proposed disallowance. 

Edison states that it is, therefore, appropriate to apply 
any energy underpayments resulting from the KRCC contract to 
capacity overpayments. According to Edison, this approach woUld 
result in a reduction of DRA's proposed $52 million disallowance by 
$41 million. Edison states this number is derived by determining 
the amount by which as-aVailable energy prices exceeded those 
actually paid to KRCC ($38 million) and escalating that figure as 
proposed by ORA. 

c. KRCC 
KRCC joins Edison in asserting that any calCUlation 

of a disallowance related to the KRCC contract should balance the 
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KRce energy payments which were below avoided costs against the 
KRCC capaoity payments, According to KRCCt -The determination of 
a remedy requires that the Co~issionz (l)-deteruine the 'harm' 
(or benefit) to ratepay~rs und~r the entir~ KRce Aqreeroent, by 
comparing the stream of payments that actually occurred during the 
record period and, (2) the payment stream under tho applicable 
standard,- (KRCC Reply Brief, at p. 11.) KRCC orrors nO cite or 
support for this statenent. 

KRCC asserts that if there is cognizable harm from 
Edison's actions, the proper remedy is not disallowance but some 
form of a penalty, While DRA has made clear that abrOgation of the 
KRCC agreement is not sought, Edison has not. Therefore, KRCC 
asks: -If there is sone penalty that the conmissi6n determines 
Edison should bear in this proceeding it is imperative that-the 
commission carefully consider the nature of the sanction in'liqht 
of Edison's comments concerning contract abrOgation.- (KRCC 
opening Brief, at p. 60.) If a disallowance is used. KRCC asks 
that the commission specifically direct Edison to maintain the 
sanctity of the ~F contract. 

2. Discussion 
we have previously found that Edison acted imprUdently in 

the negotiation and execution of the KRCC contract. We haVe 
enumerated the many significant contract terms which placed 
Edison's ratepayers at greater risk than those contained in 
standard Offers 2 and 4. 

Under these circumstances, a disaliowance of certain 
costs associated with the cOntract for the r~cord period 1984 
thrOugh 1987 is appropriate. We find that DRA has identiti~d 
several approaches which attempt to quantity the unreasonable costs 
associated with the contract. Based on the significant differences 
between the KRCC contract and the firm capacity standard offers 
which required less of KRCC than other firm capacity QFS and 
provided KRCC the opportunity to receive payments above Edison's 
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avoided costs, we conolude that ORA's assessment of the KRCC 
contract as in fact an as-available contract is appropriate. 

Previously in this decision, we reoited our findings 
regarding fim pover (0.82-12-120) and the level of performance 
required of a QF providing firm capacity. In exchange for 
providing a firm resource, principally defined by requireDents 
related to performance. termination, and maintenance, the OF was 
entitled to earn a higher capacity payment. without that 
commitment, the QF was to be considered an "as-available" QF and 
paid commensurately less. 

In this case, the termination and maintenance provisions 
of the KRCC contract served to diminish KRCC's -firm power-
commitment. Even if KRCC did not exercise any of its termination 
or maintenance options under the contract during the record periOd, 
our review is based on the contractual commitment of the parties as 
undertaken at the tiDe of contract execution. coupled with this 
reduced commitment are pricing provisions permitting KRCC to be 
paid above Edison's aVoided costs. 

We therefore adopt ORA's proposed total disallowance of 
$37,455,675 in noninal dOllars for the three-year record period. 
We believe that this disallowance, which wili be absorbed by 
Edison's shareholders, properly reflects the impact of Edison's 
management decisions which did not adequately take into account the 
interests of its ratepayers as defined by the Commission's 
decisions and adopted standard offers. Edison makes clear in its 
arguments that it continues to have unwavering faith in the 
reasonableness of its actions. This ·reasonableness· standard, 
however, was one developed by Edison. not this commission, and did 
not provide SUfficient consideration for Edison's ratepayers. 
Under these circumstances, it is unreasonable to reqUire those 
ratepayers to bear the costs of Edison's decision~making.-

The adopted disallowance does not reflect a reduction for 
$3.4 million in capacity ·savings- asserted by Edison. ORA 
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properly notes that consideration of such savings was not inoluded 
in the record in this proceeding. 

In ordering a disallowance, we must also address three 
other significant issues. These issues inoludet (1) the interest 
to be applied to the disallowance, (2) the impaot on the 
disallowance of any ·savings· In KRce's energy payments, and 
(3) the impact of the disallowance on the status of the contraot. 

On the issue of the applicable interest rate, we agree 
with Edison that in ECAe proceedings the appropriate interest rate 
to be applied to a disallowance is the three-month commercial paper 
rate. We find no basis in this record to change this approach or 
to adopt ORA's proposal. There is no evidence that costs 
associated with this contraot were refleoted or used in Edison's 
balanoing account in any way different than those associated with 
any other purchase power agreement. The application of the three-
month commercial paper rate in this proceeding to the adopted 
disallowance results in an overall disallowance of $48,370,708 for 
the three-year recOrd period. 

Both Edison and KRCC have argued that during this record 
period the KRCC contraot energy payments were below those which 
KRCC would have received under standard Offer 4, Energy Payment 
option 3. These parties have urged that these -savings· be used to 
offset any disallowance adopted in this deoision. 

In our review of commission reasonableness standards, we 
have noted that a determination of the reasonableness of an aot or 
contract is not ·outcome-oriented.- This approach is to avoid the 
use of hindsight in assessing the prudency of a utility's actions 
based on conditions existing at the time. 

Applying this principle to the instant case, we find that 
the parties to tha KRCC contract did not intend nor forecast that 
the payments under that agreement would be significantly ditterent 
than the forecasted avoided costs. FUrther, we have found that the 
energy provisions themselves contain terms which, due to their 
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potential for causing hann to ratepayers in the futuro, render 
these payment provisions unreasonable. The fact that the energy 
provisions resulted in lower energy payments in this record period 
does not, therefore, mean that the same result will occur in future 

record periods. 
It is Edison's position that, while a -reasonableness· 

review is not ·outcome-oriented-, a disallowance can take into 
account the actual operation of the contract's terms. The cases 
cited by Edison in which offsets on disallowances have been made, 
however, are distinguishable from this case in one very critical 
wave the savings applied to those disallowances stemmed from 
contract provisions which the Commission had found to be beneficial 
to the utility's ratepayers. In particular, we found in 
0.89-02-074, upon which Edison has relied, the following' 

·Our consideration of an appropriate 
disallowance for SDG&E's imprudent actions in 
relation to the PNM (Public Service Company of 
New Mexico) contract is tempered by our 
recognition of the benefits of the contract and 
the many prudent actions and decisions SoG&E 
took in its nego~iation and evalu~tion of this 
contract.- (0.89-02-014, at p. 96.) 

In this case, we have found that the energy payment 
formula of the KRCC contract creates risks for Edison's ratepayers 
for which they have not been adequately compensated. The operation 
of that provision may also cause Edison to incur unreasonable costs 
in future record periods. Under these circumstances, despite 
savings from the operation of the KRCC energy. price formula during 
the 1984 to 1987 record period, we are precluded from"applying 
those savings to offset the adopted disallowance. 

KRCC has expressed cOncern that by disallowing costs 
associated with the contract, the Commission will in turn 
jeopardize continued viability of the contract. This result is one 
which the Commission wishes to avoid to the extent that the 
unreasonable provisions of the contract are refonrned. 
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At the beginning of this deoision, we indicated our 
continued recognition of the value of alternate resoUrces. One 
fact vhich is clear from this record is that the Kern River EOR 
project is a significant and beneficial cogeneration faoility. It 
is not the commission's intent by ordering this disallowance to 
impair or alter the value of that faoility to Edison's ratepayers. 
Instead, we have intended the disallowance adopted by this decision 
to serve as a regulatory response to actions taken by Edison 
vhich were at odds with speoifio Commission directives and placed 
Edison's ratepayers at risks greater than those under the standard 
offer agreements. 

We therefore find that this decision should not serve as 
a basis for abrogation of the contraot. We als6 reject ORA's 
position that current regUlatory and resource conditions limit the 
parties' ability to reform the contract. In this regard, we 
conolude that 0.85-12-104, inVolving SDG&E's contract with a former 
affiliate, provides the best approach for permitting and 
encouraging the parties to cure defioienoies in nonstandard QF 
contracts. In 0.85-12-104, the commission did not restrict the 
reformation of the contract to a standard offer and indicated that 
the disallowance or basis for disallowance would continue in the 
future until the parties had -arriVe(d) at some different 
contractual arrangement.- (D.85-12-104, 20 CPUC 66, 10.) 

We therefore encourage the parties to consider moving in 
the direction started with the third amendment of the KRCC 
contract and reform the agreement in keeping with the standard 
offer terms in effect at the time of its execution. In our 
discussion below on self-dealing, we also concluded that the 
standard offer can serve to ensure the propriety of future dealings 
between Edison and its QF affiliates. 
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It. Sel f-Deal 100 
1. Parties' pOsitions 

a. ORA 
According to ORA, the reasonableness of the KRCC 

contract and the resulting disallowance are not the only important 
issues in this case. DRA believes that the commission must also 
take steps to p~otect Edison's ratepayers and nonaffiliated QFs 
from the self-dealing abuses and unfair competition evidenced in 
this case. It is ORA's position that in response to the record in 
this case, the commission must order major changes in Edison's OF 
p~<>9ran. 

ORA believes that the natural conflict of interest which 
resulted from Edison acting as buyer and seller in the same 
transaction was increased in this case by Edison negotiating and 
executing a contract with the same personnel on both sides of the 
bargaining table. ORA also asserts that Edison has discriminated 
against nonaffiliated QFs by (1) never offering these QFs contract 
terms similar to those contained in the KRCC agreement and (2) by 
signing up qreat blocks of affiliated QF power and then requesting 
the suspension of standard offers because of potential 
overcapacity. 

ORA notes that the KRCC contract is the onlY Edison QF 
affiliate contract which ORA has reviewed in depth to date. ORA 
states, however, that Edison has siqned significant nonstandard 
contracts with other QF affiliates, including one modelled after 
the KRCC coiltract which will be the subject of review in Edison's 
1989 ECAC. (A.89-05-064.) It is DRA's concern that the -KRCC 
contract may not be the only affiliate contract characterized by 
high costs, high risks, and favoritism for Edison's QF affiliates.* 
(DRA Opening Brief, at p. 82.) 

It remains DRA's concern that -Edison and its QF 
affiliates will always possess and use their superior inside 
information which nonaffiliated QFs can never hope to match.* 
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(Edison Opening Brief, at p. 83.) This situation, according to 
ORA, deprives nonaffiliated OFs a fair chance to compete in the 
utility's OF program. 

The conflict of interest which exists when the utility 
acts as both buyer and seller of QF energy, in DRA's opinion, also 
presents too many incentives for the utility to ~aximize its 
profits to its shareholders without a similar incentive to miniuize 
costs to its ratepayers. ORA notes that, of the three major 
california electric utilities, only Edison currently sells 
electricity to itself. 

DRA finds this conflict to be intensified by Edison 
personnel serving as officers and directors of the affiliate. It 
is DRA's position that a corporate officer charged with a fiduciary 
duty to the seller cannot also protect the buyer's ratepayers. In 
ORA's view, -(i]f Edison insists on self-dealing, it should have 
separated personnel so that Edison employees with KRCC contract 
responsibility would not be directors or officers of KRCC or 
Southern sierra.- (ORA's Opening Brief, at p. 85.) In ORA's view, 
a verbal instruction to act sOlely on behalf of Edison's ratepayers 
given to Edison's personnel, who also served as the affiliate's 
corporate officers, is not an effective means of justifying or 
avoiding an obvious conflict of interest. 

Based on these circumstances, ORA recommends that the 
commission take specific action to prevent future self-dealing 
abuses by Edison. It 1s DRA's opinion that, given the 
ineffectiveness of current regulations to prevent Edison's self-
dealing abuses, the only appropriate remedy is fOr the commission 
-to prohibit further Edison purchases from nonaffiliated QFs and to 
encourage Edison's hOlding company to divest itself of QF 
ownership.- (DRA opening Brief, at p. 87.) ORA states that a 
-never ending series of reasonableness reviews· is an inadequate 
approach to ensuring propriety in dealings between a utility and 
its QF affiliate. According to ORA's testimony, -(t)he ORA staff 
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is not equipped to Donitor and investigate all pOssible abuses in 
utility transactions with affiliates and headquarters.-
(Exhibit 81, at p. IV-26.) 

If this recommendation is not adopted, ORA requests that 
one of the following alternative recommendations be adoptedz 

(1) The Commission should request Edison's 
holding company, SCE Corp., to divest its 
ownership interest in QFs with which Edison 
does business. In ORA's view, divestment 
will prevent self-dealing abuses of all 
kinds, inoluding those related to the 
execution and administration of QF 
agreements. 

(2) 

(3) 

If divestment cannot be accomplished for 
any reason, the commission should adopt 
ORA's proposed Affiliate cost Adjustment. 
This adjustment permits a flow-through to 
Edison's ratepayers of the profits Edison's 
QF affiliates earn in excess of Edison's 
authorized rate of return or, as an 
alternative, profits in excess of the 
average return earned by California QFs. 
If its other recommendations are rejected, 
DRA asks the commission to order that all 
of Edison's future QF affiliate 
transactions be limited to standard 
contracts. DRA notes that the commission 
has thoroughlY scrUtinized the standard 
contracts and found them fair to ratepayers 
and all QFs. 

with respect to the Affiliate cost Adjustment, ORA states 
that it patterned this adjustment aftar the Western Electric 
Adjustment which the california suprema court ordered the 
Commission to apply in the city of Los Angeles v. PUblic·utility 
commission, 7 C.3d 331 (1972). rn ORA's opinion, if Edison 
continues to deal with QF affiliates, the Affiliate cost Adjustment 
is necessary to ensure that Edison's ratepayers do not pay any 
excessive costs associated with affiliate nonstandard agreements. 
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Regarding th~ inpact of the Affiliat~ cost Adjustment on 
avoided cost, ORA agrees that the commission has no jurisdiction to 
change the general policy concept of paying' avoided costs to QFs, 
ORA argues, however, that its adjustment is appropriate here 
becaUse it is a remedy for Edison having paid its QF affiiiate more 
than avoided cost and favoring its QF affiliates ovor other QFs. 
According to ORA, PURPA legislation or legislativo history does not 
prohibit a state commission from applying a remedinl adjustment to 
correct QF abuses. 

As a final recommendation, ORA asks that, to the extent 
that Edison continues to purchase power from affiliated QFS, 
increased reporting requirements about such dealings should be 
imposed. ORA proposes that the utility's exhibit on the 
reasonableness of QF purchases in its annual ECAC filing should 
provide the following information for each QF in Which Edison Or 
its affiliate has an ownerhsip interest: (i) the percent of 
ownership, (2) the name of the affiliate, and (3) the date 

4It ownership was acquired. ORA also asks that for each individual QF 
report, Edison provide: (1) kWh production by time period by 
month, (2) energy and capacity payments by time period by month for 
firm capacity QFs, (3) on-peak capacity factor by month, 
(4) capacity bonus payments by month, (5) scheduled downtime by 
month, (6) unscheduled outages by month with an explanation of the 
outage cause, and (7) an accounting of steps Edison has taken or 
considered taking to recover overpayments or damages from its 
affiliates when they may have breached their contracts, and all 
other steps taken or considered in administering QF contracts with 
affiliates. 

ORA responds to Edison's claim that ORA's recommendations 
are inappropriate because current commission decisions, including 
the holding company decision and OIR-2 decisions, provide adequate 
safeguards. ORA states that, while the self-dealing abuses in this 
case occurred before the holding company decision, the commission 
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was unaware of these abuses when it issued its deoision •. DRA is 
unaware of anything in this record to demonstrate how the holding 
company deoision can protect ratepayers against the type of abuses 
experienced in this case. 

DRA also asserts that Edison has already dlsregarded 
guidelines established in OIR 2 and the holding conpany decision 
when Edison negotiated the KRCC contract. ORA states that -(a) 
central theme of the Holding company decision is that Edison and • 
its unregulated affiliates would provide the commission and DRA 
with all the documents and other information from unregulated 
affiliates.- (ORA Opening Brief, at p. 93,) It is ORA's opinion 
that Edison did not comply with this requirement leaving DRA -to 
'painfully dig' -for information about KRCC [cite to Tr. 1986), 
instead of Edison and KRCc supplying the information voluntarily.-
(Id.) DRA states that it was forced to file notions to compel to 
receive documents which Edison and KRCC should have supplied 
without question and which were even refused in the face of a 
commission order. 

b. Edison 
It-is Edison's position that the commission may not 

lawfully take any of the actions recommended by DRA to prevent or 
restrict future dealings by Edison with affiliated QFs. Edison 
also believes that such aotions are not appropriate California 
regulatory policy. 

According to Edison, a prohibition against Edison 
affili?tes having ownership interests of 50\ or less in QFs would 
negate FERC regulations eXplicitly authorizing such ownership. In 
Edison's view, the supremacy clause of the united states 
constitution prevents a state regulatory agency ~rom negating 
FERC's authorization Of limited utility ownership of QFS. 

It is Edison's opinion that commission adoption of 
the Affiliate cost Adjustment proposed by DRA would also negate 
FERC regulations exempting QFs from regulation as utilities. 
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Edison asserts that state laws and regulation that attempt to 
subject QFs to cost-of-service rate regulation are both preempted 
by PURPA and contrary to FERC's requlations~ In Edison's view, 
ORA's proposed Affiliate cost Adjustment would impose cost-ot-
service rate regulation on affiliated QFs that sell power to 
Edison. 

Edison states that the fundamental promise ot utility 
regulation is the authority to regulate rate of rQturn. In order 
to implement the affiliate cost adjustment, Edison asserts that the 
commission would of necessity be required to review both revenues 
and expenses of KRCC and also determine a reasonable rate Of return 
for its operations. As a result, Edison argues that QFs affiliated 
with Edison would be subjected to cost-of-service rate regulation 
which would constitute state action expressly preoluded by PURPA 
and the FERC's regulations. 

Edison believes that ORA's recommendations are also 
contrary to sound california regulatory pOlicy. Edison asserts 
that ORA's recommendation to prohibit transactions between 
utilities and unregulated QFs has been rejected in the QIR-2 
proceeding and Edison's holding company proceeding. In this 
regard, Edison cites 0.81-05-060 in OIR 2 permitting affiliated QFs 
to bid in the utility's final standard Offer 4 auction. In that 
decision, Edison notes that the commission found that it could deny 
rate recovery for expenses which are found to be unreasonable as a 
result of favoritism shown by a utility to a QF affiliate. 

FUrther, Edison states that in its holding company 
decision the commission specifically recognized these OIR 2 
safeguards as assuring that ratepayers would be protected in the 
pricing and purchase of QF-produced electricity. According to 
Edison, "(t]hose safeguards should be qiven an opportunity to work 
before they are, in effect, rescinded by prohibiting Edison from 
entering any new power purchase agreements with-a QF affiliate.-
(Edison opening Brief, at p. 102.) 
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If the commission should make any determination of 
favoritism, Edison believes that the disallowance remedy provided 
in ECAe proceedings will protect ratepayers' interests. Edison 
rejects any of the alternate recommendations made by ORA. 

o. KRCC 
According to !<Rce, unless some harm. can be 

demonstrated, selt-dealing cannot be relied upOn to disallow 
reasonable costs of the KRce agreement. It is !<Rce's position that 
sone resultant cognizable harm must have resulted from the 
utility's actions for a sanction to be applied. 

2. Discussion 
We have found that in its actions related to the KRCC 

contract, Edison repeatedly showed a disregard for the appearance 
and potential of a conflict of interest. In addition, Edison has 
acted in several instances, both in its negotiations of the 
contract and its actions in.this proceeding in a manner indicating 
that its affiliate or the QF affiliate's partner had greater 
influence over the utility than direct orders of this commission. 

we also find that Edison's negotiation of the KRce 
contract reflects the difficulty in ensuring that a transaction 
between the utility and a QF affiliate is truly -arm's length.- In 
this regard, Edison followed a course or action which was not in 
keeping with its verbal policy of actively asserting and promoting 
the interests of its ratepayers. 

In reviewing the many recommendations made by ORA to 
address self-dealing, we find that the most severe proposals are 
not justified based on the record in this particular case. strict 
prohibitions on Edison affiliating with QFs is not consistent with 
the record of self-dealing which exists in this case. Only 
inferentially can the Commission conclude that Edison may have 
considered the interests of its QF affiliate before its ratepayers 
and other QFs. Similarly, we do not b&lieve that adoption of DRA's 
proposed affiliate cost adjustment is appropriate at this time. 
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OUr decision not to iopose a prohibition on Edison's 
oanership of QFs, however, does not mean that this Commission is 
.~ithout the jurisdiction or the tools to act on direct and 
compelling evidence of self-dealing, We remind Edison that its 
current corporate structure was the direct result o( a Commission 
decision approving the holding company. We can and aloe prepared to 
reconsider that decision at any time when facts warrant such a 

change. 
We do not, ho .... ever, believe that such a chnnge is 

necessary at this time, and in fact find that the holding company 
decision (0.88-01-063) provides the safeguards necessary to respond 
to the record in this case. Specifically, the Commission found 
that the bidding process adopted in 0.81-05-060 provided an 
adequate safeguard to ensure the propriety of utility and OF 
affiliate transactions. In reviewing that decision again in this 
order, we find that the bidding process adopted in that decision 
specifically involved bids on standard Offer 4 only. It was in 
this context that the Corr~ission concluded that the utility could 
accept bids, under certain conditions, from its QF affiliates. 

Given this Commission's reliance on that Order in 
approving the holding company and given the facts of this case, we 
uust now consider how best in the future to protect against any 
potential for self dealing abuse, or pOtential for confusion in the 
application of Commission guidelines by utilities. 

Several issues need to be discussed as we consider how to 
regulate contracts between utilities and their affiliates in the 
future. First, the Commission couid limit utilities only to 
Standard offer contracts when entering irito purchases from non-
utility power generators in which the utility has a financial 
stake. This would remove the co~~ission from a micromanaqement 
roie while still affording the necessary protections for 
ratepayers. 

- 166 -



A.88-02-016 ALJ/SSH/fs· 

The advantage to limiting a utility to use of a Standard 
Offer 1n dealing with affiliates is the ease of administration and 
implementation for the utility. It is impractical to require the 
utility to seek pre-approval of every contract it may enter into 
with its affiliates. Utilities require flexibility to deal quickly 
with market conditions and management needs lattitudo to make cost 
effective decisions without enduring regulatory delay and 
administrative burden. Therefore we will allow Edison to sign 
Standard Offer contracts with affiliates without requiring prior 
Commission approval. 

However, the Commission will not limit Edison to Standard 
Offers alone in future agreements with affiliated non-utility po~er 
producers. Limiting Edison to Standard Offers might frustrate the 
ability of the utility to take advantage of unique alternative 
energy opportunities which require non-standard contracts. If we 
do not allow utilities to capture these opportunities it ultimately 
could be to the detriment of ratepayers and California as a whole. 

Further, in the future our currently adopted Standard 
Offer contract format may change. For example, modifications to 
the Standard Offers are under review for final Standard Offer 4, in 
the Biennial Resource Plan update (Update) proceeding 
(1.89-07-004). Itt the future 'fte may move to a bidding system, in 
which projects with different characteristics in varied locations 
may have very different prices and contract terms. A standard 
contract with standard pricing terms and contractual provisions may 
be difficult to define. 

In the event that Edison wishes to sign a non-standard 
contract for a pOwer purchase from projects in which Edison has an 
interest, either directly or through affiliates, the contract must 
be approved by the Commission prior to taking effect. TO avoid 
undue delay in the review of these non-standard contracts, we will 
review the contracts via an Expedited Application Docket. 
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In the future. we recognize that as the Commission's 
policies toward non-utility power producers progresses Standard 
Offers as we have known the~ may change or ceaso to exist. Should 
H.e time come where Standard Offer Contracts aro no longer 
available, we will direct Co~~ission staff to prepare new contract 
rules for all utilities to follow. Those new rules may replace, 
.. -1'.'.:re appropriate, the rules ~'e adopt today {Ot' Edison. 

Limiting the transactions between a utility and its 
affiliate is not new. Specifically, the Commission concluded in 
D.3S-12-104, with respect to SDG&E's dealings with its QF 
subsidiary, that the -best way to establish an arms-length 
relationship· was to treat the affiliate like any other similar QF 
in utility's service area and that the best standard to ensure that 
e~Jal treatment was the standard offer. (D.85-12-104, 20 CPUC ~d 
11, 10.) In light of the issues discussed above, we believe that 
r~lUiring prior approval of non standard power purchase agreements 
is an appropriate and logical extension of this policy. 

Further, while limiting utility affiliates to standard 
offers might seem to assure utility ratepayers and other QFs of 
am's length transactions, ~e feel that Edison's actions in this 
case require the extraordinary actions ~e decribe above. This 
C<~~ission is mindful of actions which appear to substitute 
Cc~~ission decision-making for the judgement of utility management 
a~i are reluctant to take on such duties. Yet, the appearance of 
self-dealing described in this case requires us to mandate this 
pre-approval requirement on Edison's contracting with affiliates. 

While the pr~6r approval requirement provides a 
r€~sonable means of protecting ratepayers and other QFs in future 
transactions involving Edison and its affiliates, it is still 
L~essary to address currently existing contracts in which Edison 
~uys power from a QF affiliAte. For this reason, we will adopt the 
r~porting requirereents recommended by ORA for use in Edison's 
r~~sonableness reviews to ensure that ORA and this Commission are 
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f'I'l'lided with sufficient information to properly evaluate Edison QF 
~fiiliate nonstandard contracts at issue. We also alert Edison 
n.~t, consistent with the findings in this decision, any 
urxeasonable costs associated with existing nonstandard cOntracts 
~t~een Edison and its OF affiliates are subject to disallowance in 
f~ture ECAC reasonableness reviews. 
CoDDents to ALJ's Proposed Decision 

Initial and reply comments to the proposed decision of 
tL~ Administrative Law Judge have been received and considered by 
tL: Commission in preparing it final order. 
Findings of Fact 

1. This Commission remains committed to the inclusion 6f 
C'C.;eneration and small power production in electric utility 
resource plans consistent with applicable law and utility resource 

2. To the extent that it is carefully integrated into a 
utility system, a qualifying facility can provide least cost, 
efficient or renewable electricity generation from facilities which 
eLl be less capital intensive, can be quicker to develop, and, to 
tl~ extent the Commission's adopted rules and safeguards are 
fc.llowed, can expose ratepayers to less risk than traditional 
utility plant. 

3. The utilities' ratepayers are to remain indifferent to 
tbe source of the utility'S energy supply, whether from the utility 
it3elf or from a qualifying facility. 

4. A negotiated QF contract is to create no greater risk for 
r~~epayers or inequitites for other QFs than one of the 
C~~~ission's adopted standard offers. 

5. The focus of this decision is on the reasonableness of 
tL~ negotiation, execution, and administration of a OF nonstandard 
c~ntract between Edison and the Kern River cogeneration company 
(f~CC) and any instances of self-dealing between Edison and its QF 
eifiiiate, the southern Sierra Energy Company (SSEC). 
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6. SSEC, an Edison subsidiary during the negotiation and 
execution of the KRCC contract and the record period of this 
proceeding, owns a 50\ partnership share of KRCC, with the other 
50\ held by Getty Energy Company (Getty), new part of Texaco 
producing, Inc. 

1. ~his case marks the Commission's first review of a 
nonstandard contract involving one of Edison's OF affiliates. 

S. Prior to hearings on the KRCC contract, the issue of the 
scope of review of this contrAct in an ECAe proceeding was rAised. 

9. For transactions between a utility and an affiliated QF, 
the Commission is obligated to review the negotiations, all 
contract terms, and the ownership relation between the parties to 
determine whether the agreement was reasonable and fair to the 
utility's ratepayers and all QFs. 

10. In D.69-01-047, the commission concluded that information 
sought by ORA related to the KRCC financial and partnership records 
was relevant to this proceeding and should be prOduced by Edison 
and that DRA's proposed evidence of self-dealing by Edison relative 
to the KRCC contract was within the scope of the Commission*s 
reasonableness review of that contract. 

11. BY permitting Edison a great deal of latitUde in 
presenting its case to the Commission in this proceeding, a 
sufficient record on issues related to the reasonableness of the 
KRCC contract and any related self-dealing was developed in this 
proceeding_ 

12. The -reasonable and prudent act- for both traditional and 
QF-related utility decisions results from -the exercise of 
reasonable judgment in light of facts known or which should have 
been known at the tim~ the decision was made.~ (0.67-06-021, at 
p. 19.) 

13. The above standard is used to avoid the application of 
hindsight in reviewing a utility decision for reasonableness. 
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14. The Commission has applied the following guidelines in 
determining the reasonableness of a utility decision or actl 
(1) the act of the utility should comport with what a reasonable 
manager of sufficient education, training, experienco ~nd skills 
using the tools and knowledge at his disposal would do when faced 
with a need to make a decision and act; (2) the Commission has a 
legitimate concern not only with the outcomes of tho utilities' 
decisions, but also the process eaployed to arrive at ~ particular 
decision; (3) the reasonable and prudent act is not limited to the 
optimum act, but includes a spectrum of possible acts consistent 
with the utility system need, the interest of the ratepayers, and 
the requirements of governmental agencies of competent 
jurisdiction) (4) the action taken should logically be expected, at 
the time the decision is made, to accomplish the desired result at 
the lowest reasonable cost consistent with good utility practices, 
and (5) the greater the level of aoney, risk, and uncertainty 
involved in a decision, the greater the care the utility must take 
in reaching that decision. 

15. The burden rests heavily upon a utility to prove with 
clear and convincing evidence, that it is entitled to the requested 
rate relief and not upon the Corr~ission, its staff, or any 
interested party to prove the contrary. 

16. The regulations and decisions governing utility purchases 
of QF power in effect at the time are the foundation foi the 
-knowledge- that should have been used by Edison's managemen~ in 
negotiating, executing, and administering the KRCC contract or 
seeking cost recovery before this Corr~ission. 

17. Between 1976 and 1984, state and federal legislation and 
regulations and Commission decisions were issued governing the 
purchase of OF power by electric utilities, including Edison. 

18. In January, 1982, the Commission issued O.82~Ol-103 
requiring utility filing of standard offers for the purchase of 
firm and as-available OF power. 
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19. Electric utility power purchases under the standard offer 
are per se reasonable. 

~O. 0.82-01-103, in addition to providing the basic 
9uidelines for standard offers, provided guidelinos for nonstandard 
QF contracts and QF Qwnership by utilities: such ownership was 
permitted under this order and FERC regulations up to a 50\ equity 
interest by the utility. 

~1. In 0.82-01-103, the Commission permitted utilities to 
submit nonstandard contracts about which the utility had 
·significant questions· for preapprovalJ otherwise, the contract 
was to be reviewed in the utility'S ECAC. 

22. A request for Commission preapproval of a nonstandard 
contract requires a clear statement of all differences between the 
nonstandard contract and the standard offers, an identification Qf 
all 9ains and costs for the utility'S ratepayers, and a 
demonstration why ratepayers should either be indifferent to or 
prefer the nonstandard contract over the standard contract. 

23. Nonstandard contracts are revie.ed with scrutiny and 
skepticism, and the burden is on the utility to demonstrate why the 
nonstandard offer is in the ratepayers' interest. 

24. Nonstandard contract terms, taking into account the 
associated risks, should not be more than expected avoided costs 
under the standard offer. 

25. Ratepayers are expected in most non-standard offers to 
accept some technolOgical or market risk for which ratepayers are 
to be returned compensating benefits. 

26. 0.82-01-103 requires th~t a utility submit a nonstandard 
offer for preapproval for which the utility has ·significant 
questions· regarding the contract's prudency and that, once 
nonstandard terms have been reviewed by the Commisst6n, the 
utilities should use the Commission's findings in signing similar 
contracts without review. 
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27. A utility's ownership of a QF requires greater scrutiny 
of utility operations with attention to the impacts On competition, 
avoided costs, and ratepayers which could result from the utility's 
diversification into unregulated activities. 

28. The Commission's reviews of nonstandard contracts have 
focused On the differences between the nonstandard contract and the 
standard offer and the risks and benefits to be realizod by 
ratepayers from those contracts. 

29. A firm capacity commitment by a OF is viewed as an 
increase in the utility's supply of electricity with corresponding 
performance standards, termination provisions, and sanctions. 

30. Firm capacity is provided in predetermined quantities at 
predetermined times with sufficient legally enforceabl~ guarantees 
of deliverability to permit the purchasing utility to avoid the 
construction of A generating unit or the purchase of firm power 
elsewhere. 

31. A QF providing firm capacity avoids costs in addition to 
those related to as-available power and is entitled to a higher 
capacity payment to reflect this result. 

32. Termination provisions were adopted for firm capacity 
standard offers to encourage QFS to fulfill their contractual 
obligAtions, provide reasonable certainty of the consequences of 
termination, and make the utility and its ratepayers whole. 

33. Firm capacity termination or capacity reduction 
provisions include requirements related to notice of termination, 
refunds of capacity overpayments, and replAcement costs. 

34. OF power is not to be developed at any cost; but rather 
at reasonable cost to the utility'S ratepayers. 

35. The Co~~ission has found that the best way to establish 
an arms-length relationship between a utility and a subsidiary is 
to treat the subsidiary in the same manner as any6ther cogenerator 
in the utility's service territory and that the standard offer 
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price relationshIp is the best standard to use to ensure this 
result. 

36. In approving Edison's holding company, the Commission 
imposed several conditions, including Commission access to holding 
company and affiliate records, to ensure this Commission's 
effective regulation of the utility. 

37. The Co~,ission has found that the QF bidding process 
adopted in 0.87-0S-060 provides an existing safeguard to prevent 
self-dealing abuses in utility and QF affiliate transactions. 

38. 0.87-0S-060 permitted participatiOn by utility OF 
affiliates in the bidding for Standard Offer 4 contracts. 

39. A utility is not to use its non-regulated activities to 
hinder the Cowmission's legitimate inquiry into its regulated 
activities. 

40. The project which is the subject of the KRCC contract is 
a combustion turbine generator heat recovery steam generator 
cogeneration facility located at the Kern River Oil Field, near 
Bakersfield, California. 

41. The KRCC contract, as executed in January, 1984, 
provides for the purchase by Edison from KRCC of 110 MW of minimum 
contract capacity for 20 years. 

42. Provision is made under the KRCC contract for increasing 
the minimum contract capacity during the term of the contract: the 
Kern River facility has a maximum capacity of 284 KW. 

43. As executed on January 16, 1984, the KRCC contract 
includes terms governing energy payments, capacity payments, 
termination, scheduled maintenance, and insurance, among others, 
which differ from the standard offer. 

44. The reasonableness of the KRCC contract is to be measured 
by the facts and conditions that were known or should have been 
known to Edison at the time of the contract's negotiation and 
execution. 
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45. Depending on the party's viewpoint, the emphasis or 
interpretation given to the applicable laws, policies, and events 
affecting the negotiation and ~xecution of th~ KRCC contract varies 
greatly between Edison and KRCC, on the one hand, and ORA and TURN, 

on the other. 
46. The Kern River project was the first large-scale 

cogenerati~n project signed by Edison, the first succossful 
enhanced oil recovery facility in California, the subject of a 
contract by which all other similar agreements would be measured, 
and Edison's first major QF affiliation. 

41. The terms of the KRCC agreement did not match any prior 
Edison nonstandard contract or any Commission approved standard 

offer. 
48. It is only through a complete understanding of the 

negotiation of the KRCC contract and Edison's partnership with 
Getty that this co~~ission could properly evaluate the end 
product -- the KRCC contract. 

49. The regulatory encouragement and pressure to develop QF 
projects cited by Edison and KRCC as support for the execution of 
the KRCC contract relate to benefits which Edison's ratepayers 
might realize from the project itself as distinguished from 
ratepayer benefits related to the contract's terms. 

50. The Commission's policy in the early 1980's to encourage 
alternative resources did not exist in a vaccum without rules and 

limitations. 
51. The ·spectrum- of possible acts available to the prudent 

utility manager exists within the spectrum of all laws and 
conditions in effect at the time of the utility action. 

52. A utility cannot isolate one or two requirements or 
conditions as justifying its actions, but must take into 
consideration all of the applicable laws and facts in reaching a 
decision. 
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53. The need for a utility to pay careful attention to all 
laws and conditions and to weigh all possible alternatives is 
increased when the utility is charged with the particular 
responsibility of maintaining its ratepayers' indlCCorence to a 
transaction and ensuring equal treatment of all olhors who might be 
parties to similar transactions. 

54. 7he Commission's decisions issued betweon 1979 and 
January, 1984, make clear that the standard offer w~s to serve as 
the benchmark for all utility purchases from QFS. 

55. By October 1983, the guidelines for all standard offers 
and nonstandard offers were in place. 

56. The standard offer, which is per se reasonable, is the 
standard against which the reasonableness of ail utility actions 
related to QF transactions is to be measured. 

51. 7he nonstandard offer, which by definition would deviate 
from the Corrmission's approved offer, was never intended to avoid 
Co~~ission review for reasonableness. 

58. Whether by preapproval or ECAC review, the focus of the 
Co~~ission's review of nonstandard agreements. was to be the 
same -- was the nonstandard offer in the ratepayer's interest and 
would the ratepayer be indifferent to or prefer the nonstandard 
contract over the standard contract. 

59. While the economic reference point of avoided cost is a 
critical point of comparison between a nonstandard contract and a 
standard offer, the overall standard by which the reasonableness of 
the nonstandard agreement is to be judged is its comparability to 
the standard offer as a whole. 

60. For each risk to which the utility's ratepayers are 
exposed under a nonstandard agreement, a ·compensating benefit- is 
to be provided in return. 

61. Even a single difference between a nonstandard agreement 
and the standard offer can be cause for concern as well as a basis 
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for a utility manager to seek preapproval by the COmmission of the 
nonstandard agreement. 

62. The Commission intended that a utility's partial 
ownership of a QF would require an enhanced level of responsibility 
by the utility to ensure that its ratepayers were adoquately 
protected. 

63. At the time of the negotiation and executiQI\ of the KRCC 
contract and the record period of this proceeding, SSEC, Getty's 
partner in KRCC, was a direct subsidiary of Edison. 

64. Proposals for utility ownership of QFs ~~ro intended to 
be reviewed by the Commission on a case-by-case basis with the 
intent of protecting the interest of both ratepayers and any QFs 
who might be disadvantaged competitively. 

65. The Commission has sought to ensure that utility - QF 
affiliate relationships do not prOduce any anticompetitive effects, 
incentives to increase the utility's avoided costs, the 
subsidization by ratepayers of the unregulated business, or the 
impairment of the financial integrity of the regulated entity. 

66. While Edison's baseload need and gover~ent policies in 
effect at the time of the KRCC negotiations, as well as Edison'S 
and Getty's own feasibility study, made the KRCC project a -good 
one- for Edison to consider these circumstances did not justify 
Edison's signing an agreement which radically differed from the 
standard offer and exposed Edison's ratepayers to significantly 
greater risks. 

67. Contact by a Commissioner whose term expired at the end 
of 1981 and a rate cAse penalty imposed on Edison for offering QFs 
prices below avoided costs cannot excuse actions taken by Edison's 
management which ignored decisions that were issued by the full 
commission after 1981 and provided specific directions on the 
negotiation and provisions of nonstaridardcontracts with QFs and-OF 
affiliates in particular. 
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68. The penalty imposed on Edison in 0.82-12-044 can be 
vie~ed as resulting from an Edison practice of disregard for 
Commission QF pricing policies. 

69. With respect to the KRCC contract, Edison's adherenc~ to 
Commission adopted standard offers or avoided cost principles did 
not inprove significantly after Edison's 1982 gonoral rate case 
decision. 

10. None of Edison's personnel involved in negotiating and 
signing the KRCC contract attached any great importance to the 
standard offers or the Commission'S decisions defining those 
agreements, 

11. The Edison employees principally responsible for the 
negotiation of the KRCC contract knew little, if anything, about 
the Commission's standard offer decisions. 

12. The absence of knowledge abOut the Corr~ission's standard 
offer decisions in turn represents an absence of knowledge of the 
Commission's policies on nonstandard offers and utility/QF 
affiliation. 

13. The tool used by Edison's negotiators in developing the 
KRCC contract was an agreement which had never received Commission 
approval nor was based on any standard offer. 

14. The Commission's resolution finding that the Procter & 
Gamble agreement did not require Commission authorization to become 
effective was based on the rationale that the resolution process or 
advice letter filing was not a suitable method for seeking review 
of purchase power agreements or the utility'S avoided costs, issues 
which required mote in-depth review an9 hearings not available 
through advice letter filings. 

75. Three months prior to the resolution on the Procter & 
Gamble agreement the Commission had approved a nonstandard contract 
based upon a utility application. 

76. Whiie no Commission decision approving specific standard 
offers had been issued at the time Edison commenced its negotiation 
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of the ~RCC contract, Edison had filed initial price offerings 
based on avoided costs in response to early Co~~ission orders. 

77. By the time a draft of the KRCC agreement had been 
circulated in October, 198~, the Commission had issued D.82-0l-103, 
and Edison had filed standard offers in response. 

78. A brief conversation with a Commission staff member about 
the KRCC contract just prior to its being signed was not the 
equivalent of the request for preapproval contemplatod by 
D.82-01-103. 

79. There is no evidence in this record that the Commission 
or a member of its staff told Edison that preapproval, as 
contemplated by ».82-12-103, of the KRCC contract was unnecessary 
or unwarranted. 

80. The information provided to this Commission and the CEC 
regarding the KRCC contract and the ownership relation between 
Edison and the QF was extremely limited. 

81. The -economic balance- represented by the standard offer 
and required to be maintained in a nonstandard contract was not 
limited to the exchange of dollars between the parties. 

82. The Commission has found that changes in nonprice terms 
of the standard offer can have very real economic effects on 
ratepayers and the parties to the contract. 

83. The terms of the KRCC agreement were not designed to 
maintain ratepayer indifference, to shield ratepayers from risks 
greater than those incurred under the standard offer, or to provide 
ratepayers with compensating benefits in exchange for those risks. 

84. With the exception of a discount on avoided costs used to 
calculate the KRCC energy payments, none of the -benefits· of the 
KRCC contract asserted by Edison and KRCC were negotiated on behalf 
of Edison'S ratepayers as compensation for the ·generous· contract 
terms provided KRCC nor were any of these -benefits· sufficient to 
serve as compensation for those terms. 
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85. The risks incurred by ratepayers and benefits provided to 
KRce and Getty resulting from the KRce contract include (1) 'energy 
prices based on a formula at odds with the standard offers and with 
the potential for costs above avoided costs in tho later years of 
the contract, (2) capacity prices in excess of thoso forecasted for 
QFs beginning firm operation in 1985, and (3) termination and 
scheduled maintenance provisions which did not ensure a -firm 
capacity· commitment by the QF. 

66. The termination and scheduled maintenanco provisions of 
the KRee contract permitted signtficant unilateral operating 
decisions to be made by the QF and failed to provide, for the term 
of the contract, the repayment upon termination necessary to make 
the utiltty whole and its ratepayers indifferent to the 
transaction. 

87. The energy price formula negotiated by Edison and Getty 
for the KRce contract goes far beyond the compensation received by 
Edison's ratepayers in the form of a discount applied to Edison's 
avoided cost. 

88. The requirement of a three-year operation deadline for 
the Kern River project, as opposed to the standard offer five-year 
deadline, was an insignificant concession for higher capacity 
prices given the state of -readiness· of the project and the 
construction incentives provided as of the date of the contract's 
execution. 

89. The circumstance that application of the KRce energy 
price formula between 1985 And 1967 resulted in KRCC being paid 
less than Edison's Avoided costs was a result that was neither 
intended nor forecasted by the pArttes. 

90. Edison's forecast of payments under the KRCC contract 
being 99.8\ of avoided cost was not sufficient to compensate 
ratepayers for risks assumed under the contract and was based on an 
analysis which was flawed based on erroneous assumptions regarding 
capacity price and termination. 
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91. KRCC was only entitled to a 1985 firm capacity price 
based on its date of operation and not the 1986 flr~ capacity price 
required under the contract, this contract ter~ resulted in 
requiring capacity payments to KRCC above Edison's avoided costs. 

92. Given the proper assumptions, Edison's forecast of KRCC 
contract payments would have revealed a contract prico stream well-
above Edison's avoided cost. 

93. To avoid the application of hindsight, a rc~sonableness 

review of a utility's purchase power agreements is not outcome-
oriented. 

94. 7he circumstance that the application of the KRCC energy 
price formula durioy the record period resulted in lower payments 
is not relevant to the consideration of ~hat the parties 
anticipated and intended at the time of the contract's execution. 

95. 7he operation of the KRCC energy price formula could 
produce payreents above avoided costs in future record periods and, 
as such, this formula cannot be found to be a benefit to 
ratepayers. 

96. The discount on avoided cost included in KRCC's energy 
payments was insufficient compensation for Edison'S ratepayers 
given the risks inherent in the provisions as a whole. 

91. Edison's avoided cost forecast performed in October 1982 
was flawed since it erroneously assumed that the KRCC project would 
be entitled to a 1986 firm capacity price based on a 1986 operation 
date and since it failed to consider the impact of the lenient and 
highly flexible termination provisions on the actual capacity price 
which should have been paid to KRCC. 

98. The KRCC contract's provisions for termination and 
maintenance ·recharacterize" the nature of the contractual 
obligation asserted by KRCC and Edison by failing to ensure a firm 
power-commitment by the QF. 

99. Despite the existence of standard offer termination 
?rovisions prior to Edison'S and Getty's letter of intent, the KRCC 
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contract contained termination and maintenance provisions 
significantly different from the firm capacity standard offers 
especially with respect to restrictions on and prorequisites to 
termination and maintenance and provision for repayment to Edison 
upon te~ination. 

100. No one directly negotiating the KRCC conlract on behalf 
of Edison or supervising that negotiation claimed lo have any 
knowledge of the firm capacity termination provisions adopted in 
D.82-12-120 or to have considered their inclusion In the KRCC 
contrAct. 

101. The Commission's standard for reasonableness reviews have 
been developed to respond to a situation unique to utility 
regulation; namely, the Commission's obligation to protect the 
utilityts ratepayers who are not privy to the negotiation and 
execution of a purchase power agreement, but must pay for its 
costs. 

102. Where no ambiguity exists in a contract term, the 
parties' intent is not relevant And should be given little weight 
when it differs significantly from the plain meaning of the words 
used. 

103. The termination and scheduled maintenance provisions of 
the KRCC contract reduced KRCC's obligations under the agreement as 
compared to a firm capacity standard offer, permitted significant 
operating and termination decisions to be made by KRCC alone, 
increased ratepayer risks, and undermined the 20-year firm power 
commitment from KRCC ~hich Edison and KRCC claim was intended. 

104. The termination and maintenance provisons of the KRCC 
contract do not achieve the goals which the Commission intended 
such provisions to meet in a firm pOwer contract. 

lOS. The measure of the KRCC contract' reasonableness does not 
depend on what actually occurred, inciuding the absence of any 
termination during the record period, but on what the contract 

- 182 -



A.88-02-0l6 ALJ/SSK/fs. 

terns permitted to occur and the resulting risks to which Edison's 
ratepayers were exposed at the time of the contract's oxecution. 

106. The requirement of good faith negotiations rolated to OF 
po~er purchase agreements does not mean that a term Is to be 
included in a nonstandard offer because the QF -insisled- up6n it, 
but rather that the utility is to consider, but not nocossarily 
include, the term. 

107. The decision to include a term in nonstandard agreement 
is a utility management decision to be made in the context of the 
appl icable law. 

108. The standard offers and the Commission's decisions 
relating to them were sufficiently significant that at no point up 
to the time of the execution of the KRCC contract was it 
appropriate to ignore them. 

109. The record in this case does not support Edison's 
argunent that Edison's choice was solely between a standard offer 
and no contract since Edison had an opportunity to negotiate a 
contract and respond to Gettyjs principle concerns related to 
energy price certainty and contract capacity changes without 
providing additional terms highly favorable to the OF for which no 
conf~nsating benefits were received by Edison's ratepayers. 

110. The assertion that Edison and Getty were -locked into· 
the principle contract terms by a July 1983 letter of intent is 
undermined by (1) a provision 1n that letter absolving the parties 
fr~3 liability in the event that a contract was not executed, 
(2) the ability of Getty to switch to a standard offer if desired, 
and (3) the freedom of the parties to revise the agreement several 
tin~5 after the letter of intent was signed, including a critical 
revision changing the denominator in the termination formula from 
- 20' to -12.· 

111. The third amendment of the KRCC contract has no relevance 
to our review of the reasonableness of the KRCC contract at the 
tih~ of its execution since the contract terms contained in the 
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a~endment did not exist nor were even contemplated at the time of 
the contract's execution or this record period, 

112. The result of all of the KRCC contract tel~S was to 
create an agreement for as-available as opposed to firm capacity. 

113. The record in this proceeding is not sufficient to 
conclude in this decision that Edison intended ~ course of conduct 
related to events occurring in late 1984 which would have favored 
its affiliated QFs over non-affiliated QFs. 

114. Further evidence on the issue of Edison's treatment of 
affiliated versus non-affiliated QFs can be received in Edison's 
future ECAC reasonableness reviews which will examine the 
nonstandard contracts signed with Edison affiliates during the late 
1984 through early 1985 time period. 

115. ORA cannot effectively make its recommendations unless 
the utility has first met its burden of proving the reasonableness 
of its agreement and providing all requested, relevant documents. 

116. Edison has the burden of demonstrating through clear and 
convincing evidence that its nonstandard agreements with affiliates 
Kere reasonable and resulted in no harm to Edison's ratepayers or 
nonaffiliated QFs. 

111. A statement that no QF was -refused- a nonstandard 
agreement similar to one with an Edison affiliate, by itself, is 
not adequate to meet Edison's burden of proof recited in the 
finding above given Edison's actions in late 1984 requesting the 
suspension of its standard offers. 

118. Comments by the ALJ during hearing and the assigned 
Commissioner in a subsequent ruling appropriately advised Edison of 
the weakness of its showing in this proceeding. 

119. Prior Edison ECAC reasonableness reviews had little 
relevance to the issues which the Commission was required to 
consider for the first time in this proceeding including the 
siqnificant departure of the KRCC agreement from the standard 
offers and the ownership tie between Edison and KRCC. 
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120. Edison was aware almost a year prior to hearings In this 
proceeding of ORA's concerns with the KRCC agreement. 

121. During the negotiation and execution of the KRCC 
agreecent, Edison's personnel had the opportunity to sorve and hold 
fiduciary relationships to two conflicting interests -- Edison's 

ratepayers and SSEC. 
122. As a member of the KRCC management committeo and as the 

manager in charge of Edison's negotiation of the KRCC contract, one 
Edison employee had the opportunity to be involved on both sides of 
the bargaining table related to the negotiation of the KRCC 

contract. 
123. Edison has demOnstrated a willingness to act according to 

the wishes of its affiliate's partner, Getty, in making impOrtant 
decisions contrary to specific guidance or direction provided by 
this Commission. 

124. The potential or appearance of a conflict of interest 
requires a Commission response to protect the utility'S ratepayers 
and other QFs from any further conflicts of interest or the 
potential of such conflicts. 

1~5. To ensure that the utility'S ratepayers pay for costs 
reasonably incurred under a purchase power agreement, effective 
contract administration requires the utility to ensure compliance 
with the contract terms with stricter compliance being required 
when the direct result is the payment by the utility of a 
significant bOnus to the QF. 

126. Edison's payment of a capacity bonus to KRCC for its 
performance between september 20 and October 6, 1986, was contrary 
to the terms of the KRCC agreement and was not reasonable. 

121. Edison's payment of winter bonus payments to KRCC 
(ollowing the operation of the facility in August and September, 
1985, was contrary to the terms of the KRCC agreement and was not 

reasonable. 
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128. No .evidence exists in this proceeding that Edison, 1n 
administering standard offer winter bonus provisions similar to 
those contained in the KRCC agreement, has providod non-peak bonus 
payments for meeting bonus requirements in fewer than all of the 
peak months designated under the contract. 

129. Edison's acts of imprudency in the negotiation, 
execution, and administration of the KRCC agreement requires a 
disallowance of certain costs associated with the contract tor the 
record period 1984 through 1987. 

130. Based on the significant differences between the KRCC 
contract and the firm capacity standard offers which resulted in 
requiring less of KRCC than other firm capacity QFs and provided 
KRCC the opportunity to receive payments above Edison's avoided 
costs, the KRCC contract can be considered to be in fact an as-
available contract. 

131. DRA's proposed total disallowance of $37,455,675 in 
nominal dollars for the three-year record periOd is appropriately 
based On the difference between the KRCC contract capacity price 
and the as-available capacity price in Standard Offer 4 and 
incorpOrates all other appropriate bases for disallowance in this 
proceeding. 

132. ORA's proposed disallowance properly reflects the impact 
of Edison's management decisions related to the KRCC contract which 
did not adequately take into account the interests of its 
ratepayers as defined by the Commission's decisions and adopted 
standard offers. 

133. DRAks proposed disallowance properly does not include 
capacity ·sAvings· asserted by Edison which were not part of the 
record in this proceeding. 

134. In ECAC proceedings, the appropriate interest rate to be 
applied to a disallowance is the three-month commercial paper rate. 

135. There is no evidence in this proceeding that costs 
associated with the KRCC contract were reflected or used in 
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Edison's balancing account in any way different than those 
associated with any other purchase power agreereent and would 
therefore require the application of an interest rato different 
than the three-month commercial paper rate. 

136. The application of the three-mOnth commercial paper rate 
in this proceeding to the adopted disallowance results in an 
overall disallowance of $48,310,708 for the three-yoar record 
period. 

137. Given the absence of any intent or forecast by the 
parties to the KRCC contract that payments under the agreement 
would be significantly different than forecasted avoided costs and 
the potential for harm to Edison's ratepayers from the operation of 
the KRCC energy price provisions in future record periods, energy 
cost -savings· occurring during this record period cannot be used 
to offset the disallowance adopted in this decision. 

138. The disallowance adopted in this decision is not intended 
to impair or alter the value of the Kern River project to Edison's 
ratepayers, and is, instead, required to serVe as a regulatory 
response to actions taken by Edison which were at odds with 
specific Co~~ission directives and subjected Edison's ratepayers to 
risks greater than those under the standard offer agreements. 

139. The disallowance adopted by this decision is not a basis 
for abrogation of the KRCC contract. 

140. Current regulatory and resource conditions do not limit 
the parties ability to reform the existing KRCC contract. 

141. In its actions related to the KRCC contract, Edison 
repeatedly showed a disregard for the appearance of a conflict of 
interest • 

. 142. Edison'S negotiation of the KRCC contract reflects the 
difficulty in ensuring that a transaction bet~een a utility and a 
QF affiliate is truly -arm's length.-
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143. In negotiating the KRCC agreement, EdisOn followed a 
course of action which was not in keeping with its verbal policy of 
actively asserting and promoting the interests of its ratepayers. 

144. Strict prohibitions ?n Edison affiliating with QFs or 
adoption of ORA's proposed affiliate cost adjustmont at this time 
are not consistent with the record of self-dealing which exists in 
this case. 

145. By inference, it appears that Edison may have considered 
the interests of its QF affiliate before its ratepayers and other 
QFs. 

146. Although the Commission has the authority to"reconsider 
Edison's holding company decision based on evidence of self-dealing 
abuses, changes in that order are not necessary at this time. 

147. The holding company decision (D.88-01-063) provides the 
safeguards necessary to respond to the record in this case. 

148. Given the commission's reliance in 0.89-01-063 on the 
safeguard on Edison/QF affiliate transactions provided by the 
Standard Offer 4 bidding process adopted in D.81-05-060, it is 
appropriate to limit any future transactions between Edison and its 
affiliates to the standard offers. 

149. The Commission has previously relied on the standard 
offer to ensure arm's length transactions between a utility and its 
QF subSidiary. 

150. The standard offer, which the Commission has found to be 
per se reasonable, assures the parties, the utility'S ratepayers, 
and other QFs of an arm's length transaction which will be in the 
interests of the utility'S ratepayers and fair to all QFs. 

151. Where a standard offer is not practicable, prior 
commission approval of non-standard cpntracts between utilities and 
affiliated QFS will assure a utilities· ratepayers and other QFS of 
equitable transactions between parties. 

152. The reporting requirements proposed by ORA for future 
Edison ECAC reasonableness reviews are necessary to ensure that ORA 
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and this Commission are provided with sufficient infOl~ation to 
properly evaluate Edison OF affiliate nonstandard contracts at 
issue. 

153. Consistent with the findings of this case, unreasonable 
costs associated with existing nonstandard contracts between Edison 
and its QF affiliates are subject to disallowance in future ECAC 
reasonableness reviews. 
Conclusions of Law 

1. The -reasonable and prudent act- for both traditional and 
QF-related utility decisions should result from the exercise of 
reasonable judgment in light of facts known or which should have 
been known at the time the decision was made. 

2. To avoid the application of hindsight, the Commission's 
reasonableness review of a utility's purchase power agreements 
should not be outcome oriented. 

3. A negotiated QF contract should create nO greater risk 
for ratepayers nor inequities for other QFs than one of the 
Co~~ission's adopted standard offers and should maintain ratepayer 
indifference to the source of the utility'S energy supply. 

4. Edison had the burden to demonstrate why the KRCC 
contract was in its ratepayers' interest, and the Commission is 
required to review such an agreement with scrutiny and skepticism. 

5. The Commissions should apply greater scrutiny of utility 
operations when utility ownership of a OF is involved to ensure 
that the relationship does not have a negative impact on 
competition, avoided costs, or the utility's ratepayers. 

6. The Commission's review of nonstandard contrActs focuses 
on the differences between the nonstandard contract and the 
standard offer and the risks and benefits to be realized by 
ratepayers from the nonstandard contract. 

7. A firm capacity commitment by a QF requires 
corresponding performance standards, termination provisions, and 
sanctions. 
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8. QF power should not be developed at any cost, but rather 
at reasonable cost to the utility's ratepayers. 

9. A utility should not use its non-regulated activities to 
hinder the CQrr~issiQn's legitimate inquiry into its regulated 
activities. 

10. The reasonableness of the KRCC contract should be 
measured by the facts arid conditions that were known or should have 
been known to Edison at the time of the contract's negotiation and 
execution. 

11. The standard offer is the standard a9ainst which the 
reasonableness of all utility actions telated to QF transactions is 
to be measured. 

12. For each risk to which the utility's ratepayers are 
exposed under a nonstandard agreement, a compensating benefit 
should be provided in return. 

13. A utility's partial ownership of a QF should requite an 
enhanced level of respOnsibil-ity by the utility to ensure that its 
ratepayers are adequately protected, 

14. The principie terms of the KRCC contract differed 
significantly from the terms of the firm capacity standard offer~ 
and exposed Edison's ratepayers to risks greater than those related 
to the standard offers. 

1S. In negotiating and executing the KRCC contract and 
deciding not to seek commission preapproval of the agreement, 
Edison showed a disregard for applicable Commission decisions and 
standard offers, 

16. The -economic balance- represented by the standard offer 
and required to be maintained in a nonstandard contract is not 
limited to the exchange of dollars between the parties and can be 
impacted by changes in nonprice terms. 

17. At the time of its execution, the KRCC contract terms did 
not result in maintaining ratepayer indifference, did not shield 
ratepayers from risks qreater than those incurred under the 
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standard offer, and did not provide ratepayers with compensAting 
benefits in exchange for those risks. 

lS. At the time its execution, the KRCC contract's provisions 
for termination and maintenance resulted in diminishing the 
commitment otherwise required of a firm pOwer QF undor the standard 
offers and increased ratepayor risks and were not rcneonable. 

19. The energy and capacity price provisions of the KRCC 
contract, to the extent that they differ from the applicable 
standard offer and create greater risks for Edison's ratepayers, 
are not reasonable. 

20. The KRCC contract was not the economic equivalent of a 
firm capacity standard offer. 

21. The KRCC contract terms result in the agreement being 
one for as-available as opposed to firm capacity. 

22. Edison and its managers did not act prudently in 
negotiating or executing the KRCC contract. 

23 •. edison's negotiation of the KRCC contract resulted in an 
agreement which provided increased risks to ratepayers over the 
standard offers without compensating benefits and was therefore 
unreasonable. 

24. Because the record in this case eventually included the 
evidence necessary to evaluate the contract, no sanction should be 
imposed on Edison at this time for its showing in this prOceeding. 

25. Edison has the burden of demonstrating through clear and 
convincing evidence that its nonstandard agreements with affiliates 
vere reasonable and resulted in no harm to Edison's ratepayers or 
nonaffiliated QFs. 

26. With the issuance of this decision, there should be no 
question regarding the nature and the level of proof required by 
Edison to de~onstrate the reasonableness of its nonstandard 
agreements with both affiliates and nonaffiliates. 

21. Further evidence on the issue of Edison's treatment of 
affiliated and nonaffiliated QFs should be received in Edison's 
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future [CAC reasonableness reviews which will 6xamino the 
nonstandard contracts signed ~ith Edison affiliates during 1984 and 

1985. 
28. Edison showed a disregard for the pOtenti~l and 

appearance of a serious conflict of interest relalod to its 
ownership interest in KRCC and its negotiation of tho KRCC 
contract. 

29. Edison has shown a ~illin9ness to act according to the 
wishes of its affiliatets partner, Getty, in making important 
decisions contrary to specific guidance and direction by this 
Commission. 

30. ~he Commission should respOnd to the potential or 
appearance of a conflict of interest to protect the utility'S 
ratepayers and other QFs from any further conflicts of interest Or 
the potential of such conflicts. 

31. Effective contract administration requires the utility to 
ensure compliance with the contract terms. 

32. It would be appropriate to disallow bonus payments to 
KRCC related to KRCC's performance in the summer and fall of 1985 
to the extent that these bonus payments are not othe~~ise 
incorporated in the overall disallowance authorized by this 
decision. 

33. The Commission should disallow certain costs associated 
with the KRCC contract for the record period related to Edison's 
imprudency in negotiating, executing, and administering the 
contract. 

34. A total disallowance of $48,370,708 for the three-year 
record periOd should be adopted to reflect the difference between 
firm capacity payments made to KRCC during the record period and 
as-available capacity payments under Standard Offer 4 to which KRCC 
~as in fact entitled. 
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35. The total disallowance adopted by the Commission properly 
includes interest calculated at the three-month commercial paper 
rate. 

36. Energy cost ·savings· resulting from payments made to 
KRCC during the record period under energy price provisions which 
have been found to be unreasonable should not be usod to offset the 
disallowanced adopted in this decision. 

31. The disallowance adopted by this decision should not be 
used as a basis to abrogate the KRCC contract. 

38. The parties should be permitted to re(orm the KRCC 
contract in keeping with the findings of this decision. 

39. Use of the standard offer in transactions bet~een the 
utility and its QF affiliate ensures an arm's length transaction 
which is in the interests of the utility'S ratepayers and fair to 
all QFS. 

40. Edison Should be directed to limit all future purchase 
power agreements with its affiliates to the aVailable Standard 
Offers or to receive prior commission approval of any non-standard 
contract before any non-standard contract terms shall become 
effective. 

41. The repOrting requirements for Edison/QF affiliate 
transactions proposed by DRA for future Edison ECAC reasonableness 
reviews should be adopted. 

42. Unreasonable costs associated with existing nonstandard 
contracts between Edison and its QF affiliates should be subject to 
disallowance in future ECAC reasonableness reviews. 

43. To ensure a prompt adjustment to Edison's ECAC balancing 
account, this order should be made effective the date of issuance. 
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o R D R R 

IT IS ORDERED thatt 
1. southern California EdisOn Company 'Edison) shall reduce 

its Energy Cost Adjustment Clause (ECAC) account to roflect a total 
disallowance, including interest calculated at tho three-month 
corr~ercial paper rate, of $48,310,108 of the costs unreasonably 
incurred by Edison during the record period from December 1, 1984, 
through November 30, 1987, related to the purchase power agreement 
between Edison and the Kern River cogeneration Company (KRCC). 

2: Edison shall limit all future purchase POWOt" agreements 
between itself and its qualifying facility affiliates to the 
Corrmission's adopted Standard Offers in effect at the time of 
contract signing and to which the OF is entitled pursuaril to any 
applicable bidding requirements. In the event that Edison shall 
negotiate a non-standard contract with its affiliate, Edison must 
receive prior commission approval of that contract before the 
contract terms shaii become effective. 

3. The disallowance adopted in this decision shall not serve 
as a basis for abrogation of the KRCC contract. 

4. Edison's exhibit on the reasonableness of QF purchases 
made in all future annual ECAC fiiings shall provide the foliowing 
information for each QF in which Edison or its affiliate has an 
ownership interestl (1) the percent of ownership, (2) the name of 
the affiliate, aild (3) the date ownership was acquired. Each 
individual QF report shall include the followingt (1) kWh 
production by time period by month, (2) energy aild capacity 
payw£nts by time period by month for firm capacity QFs, (3) oil-peak 
capacity factor by month, (4) capacity bonus payments by month, 
(5) scheduled downtime by month, (6) unscheduled outages by month 
with an explanation of the outage cause, and (7) an accounting of 
steps Edison has taken or considered taking to recover overpaYments 
or damages from its affiliates when they may have breached their 
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contracts, and all other steps taken or considered in administering 
QF contracts with affiliates. 

5. Further evidence on the issue of Edison's treatment of 
affiliated and nonaffiliated QFS shall be received in Edison's 
future ECAC reasonableness reviews related to nonstandard contracts 
signed by Edison with its affiliates in 1984 and 1985. 

This order becomes effective 30 days from today_ 
Dated September 25, 1990, at san Francisco, CalIfornia. 

G. MITCHELL WILK 
president 

FREDERICK R. DUDA 
STANLEY W. HULETT 
PATRICIA K. ECKERT 

Commissioners 

Commissioner John B. Ohanian, 
being necessarily absent, did 
not participate. 

I will file a written concurrence. 

/5/ STANLEY W. HULETT 
Commissioner 

I CERTIFY THAT THIS DECISION 
WAS APPROVED BY \HE A~OVE 

COMMfSS!Or-.!H!5 100 .. \ Y 

it:e.ff0~({:<"-.- .. ---.-. N7,t "-. tI{Utrc'iAl~. [;;{oGuhvo D!r(;~IOI 

/M 

- 195 -



A.aS-02-016 ALJ/SSK/fs 

APPENDIX A 
Page 1 

LIST OF APPEARANCES 

Applicant I Bruce A. Reed, Frank J. Cooley, Richard K. Durant, 
Carol B. Henningson, Michael Gonzales, and Julie A. Millar, 
John R. McDonough, Attorneys at Law, for Southorn California 
Edison Company. 

Interested Partiesl Lindsay, Hart, Neil & Weigler, by Michael 
Alcantar and Paul J. Kaufman, Attorneys at Law, for Cogenerators 
of Southern California; Barbara Barkovich, for CLECA, California 
Steel Producers Group; JacKson, Tufts, Cole & Black, by Allan 
Thompson, William Booth, and Evelyn K. XcCormish, Attorneys at 
Law, for CLECA; Morrison & Foerster, by Jerry R. Bloom, Attorney 
at Law, for California Cogeneration Council; R. H. Berby, for 
CLECA; Matthew Brady and Dian M. Grueneich, Attorneys at Law, 
for California Department of General Services; Deborah BOsch, 
for Enerqy Modeling Forum; David Branchcomb, for Henwood & 
Associates, Inc.; McCracken, Byers & Martin, by David J. Byers, 
Attorney at Law, and Reed V. Schmidt, for-California Street 
Light Association; Bryan Cope, for Sierra Energy and Risk 
Assessment, Inc.; Brobeck, Phleger & Harrison, by Gordon E. 
Davis, Attorney at Law, for California Manufacturers 
Association; Sam DeFrawi, for Naval Facilities Engineering 
Co~~and: Karen Edson, for KKE & Associates; Mike Florio, 
Attorney at Law, for TURN; Steven Geringer, Attorney at Law, for 
California Farm Bureau Federation: Cynthia Hall, Attorney at 
Law, for Department of the Navy; Biddle & Hamilton, by 
Richard L. Hamilton, Attorney at Law, for Western Mobile Home 
Association; Jan Hamrin and Jan SmutnY-Jones, for Independent 
Energy Producers; William Marcus, for JBS Energy, Inc.; Graham & 
James, by Robert C. Lopardo and Martin A. Mattes, Attorneys at 
Law, for California Hotel and Kotel Association; A. Kirk . 
KcKenzie and Antonia Radillo, Attorneys at Law, for California 
Energy Commission: John D. Quinley, for Cogeneration Service 
Bureau: Thomas D. Clarke, Jeffrey E. Jackson, and Lisa T. 
Horwitz, Attorneys at Law, and Roy M. Rawlings, for Southern 
California Gas company; Donald G. Salow, for Association of 
California Water Agencies; Donald H. Schoenbeck, for 
Cogenerators of Southern California; Gary Simon and Steve 
Harris, for El Paso Natural Gas; Clark Smith, for Transwestern 
Pipeline Company; James D. Sgueri, for California Building 
Industry Association; Downey, Brand, Seymour & Rohwer, by 
Philip A. Stohr and Christopher T. Ellison, Attorneys at Law, 
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for Industrial UsersJ Michael R. Weinstein "and Thomas G. 
HAnkley, Attorneys at Law, for San Diego Gas & Electric Company; 
Harry K. tanters, for Unh'ersity of California: Bill DixOn, 
Bernie Garcia, and John Chabot, for Utility Workers Union of 
America, LawrenCe E. DeSimone, for Energy ManAgernont AssOciates, 
Inc.; Norman Furuta, Attorney at Law, for Federal Executive 
Agencies; and Harvey Hark Eder, (Or Public Solar Power coalition 
and himself) Baker G. Clay, for the City of Vernon, paul Crost 
and Glenn R6thner, Attorneys at Law! for IBEW, Local 41 and 
h~UA, LoCal 246: Rae Sanborn and Wi lie Stewart, for LOcal 
Union 41 and IBENJ Wayne Meeks, Kathi Robertson, and Victor 
Scocci, (or Simpson Paper Company: Ray R. Coulter, for Winter, 
Ltd.; and Graham & James, by Norman Pederson, Attorney at LaW, 
Kathryn L. Stein, Robert Weisenmiller, and Joseph G. Meyer, for 
themselves. 

Division of Ratepayer Advocates. Robert C. Cagen and Hallie 
Yacknin. Attorneys at Law, Bill Y. Lee, and Meg Gottstein. 

Commission Advisory and Compliance Divisi6nt Frank Crua. 

(END OF APPENDIX A) 
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STANLEY H. HULETT, Commissioner, concurring. 

Today the Commission closes a lengthy and litigious 
chapter in its ten year effort to implement tho directives of 
the Public Utility Regulatory Policies Act of 1918. This 
decision is not just another reasonableness review case or even a 
utility affiliate case but is fundamentally part of our long line 
of decisions dealing with implementing PURPA and spurring the 
development of Qualifying Facilities in California. From my 
perspective as the assigned Commissioner for both this 
reasonableness review and many of the Commission's significant 
efforts on establishing and developing our policies toward 
independent power prOducers I feel compelled to add my comment's 
on this decision. Although Commissioner Ohanian is necessarily 
absent today and thus unable to vote on this decision, he and I 
have discussed this decision at length. These comments reflect 
both of our views. 

I generally concur with tOday's decision. The decision's 
discussion of Edison's behavior in negotiating this non-standard 
agreement is almost frightening. while I do not believe that 
Edison'S actions were part of a purposefui strategy to maximize 
shareholder returns from this contract, they must be held 
accountable for the ratepayer exposure caused by those actions. 
California's investor-owned utilities have, at this COITmission's 
discretion, been given the freedom to invest in non-utility 
energy suppliers for a number of years. 

In every decision establishing and preserving this 
privilege, ho~ever, Commissions have taken pains to make clear 
that ratepayers would not be allowed tn be exposed to excessive 
or unreasonable costs by the allowance of these investments. I 
strongly agree with these standards and am more than willing to 
exercise remedies, on the ratepayer's behalf, when utility 
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transgressions in affiliate relationships are demonstrated. I 
share this decision's finding, based on the voluminous record 
presented in this reasonableness review, that unreasonable 
behavior has taken place. 

I dissent, however, with the remedies established in this 
decision for Edison's action. I believe the disallowance 
contained in this decision is excessive and unreasonable. ORA 
demonstrated during the hearings that the KRCC energy price 
formula could produce payments to KRCC above avoided costs in 
future record periods. While this pOssibility may reflect poorly 
on Edison's ability to construct an energy price formula that 
guarantees benefits to ratepayers over its life, it does not 
necessarily make those terms unreasonable. While the meth~oloqy 
does not conform to the methodology used in standard offers, it 
clearly did not ha~ ratepayers during the record period and, in 
fact, provided some benefits to offset some of the more onerous 
provisions in the contract. 

I do not believe that the evidence presented in this 
proceeding on the energy methodology conclusively demonstrated 
its unreasonableness. Further, refusing to recognize the 
benefits of a methodology because it differs from standard offer 
methodologies, the essential basis used for refusing to apply a 
credit in this decision, is troubling. such reasoning could 
erode the value of nonstandard offers by penalizing contracts 
which differ excessively from standard contracts. I am concerned 
over the precedent this may set for future fion-standard 
contracts. If this is the siqnal we intend to give, we might 
just as well consider eliminating the option of nonstandard 
contracts. I believe this is the signal we are sending with 
today's decision and it is that signal with which I dis~gree. 

I believe an appropriate disallowance should take into 
account the lower energy costs enjoyed by the ratepayers from 
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this contract. These benefits, equal to $~4,~53,036, should be 
used to offset the capacity disallowance determined in the 
decision. This ~ould result in a total disallowance, alter 
applying the appropriate interest rates, of $16,998,856. This 
disallo~ance is not an insubstantial sum, and it would send the 
appropriate signal to Edison of our displeasure with their 
actions in formulating this contract. 

San Francisco, California 
Septe~~r 25, 1990 

lsI Stanley W. Hulett 
Stanley W. Hulett, Commissioner 


