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Decision 90-10-034 October 12, 1990
BEFORE THE PUBLIC UTILITIES COMHISSION OF THE STATE OF CALIFORNIA

order Instituting Investigation on

the Conmission’s Own Notion into 1.88-12-027

the Interstate Natural Gas Pipeline (Filed December 19, 1988}
Supply and Capacity Available to Petition for Modification
california. filed July 18, 1990)

OPINTION

Mojave Pipeline Company (Mojave) and Kern River ‘Gas
Transmission Company (Kern River) (petitioners) hereby petition
this Comnission to issue an order stating that: (1) the Mojave
and Kern River projects meet the standards for our support set
forth in Decision (D.) 90-02-016 in 1.88-12-027; (2) that we are
satisfied with petitionérs’ arrangements for transfers, after
approximately 20 years, of those portions of Mojave’s and Kern
River’s facilities located in California to Public Utilities
Connission (PUC) jurisdiction and that the requirement of pre-
granted FERC approval contained in D.90-02-016 should be deleted;
and (3) our waiver of General Order (GO} 96-A contained in
D.90-02-016 will fully apply to all transportation agreements
between Hojave and Kern River and their shippers, including
agreements with both Enhanced Oil Récovery (EOR) shippers and
non-EOR shippers, over which this Commission may subséquently
assune jurisdiction.

Background

Kern River has received certificates of public
convenience and necessity from FERC in Docket Nos. CP89-2047 and
CP89-2048, which certificates authorize Kern River to construct
and operate a natural gas pipeline system from the State of
Wyoning to and within the State of cCalifornia for the purposes,
inter alia, of providing natural gas transportation service to
customers in California. Mojave has also received certificates
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of public convenience and necessity from FERC in Docket Nos. CP
89-1-000, CP89-1-002 and CP89-2-000, which certificates authorize
Mojave to construct and operate one or more natural gas pipeline
systens fronm the State of Arizona to and within the State of
california for the purpose, inter alia, of providing natural gas
transportation service to custoners in California. We originally
opposed Kern River‘’s and Mojave'’s applications before FERC, but
have now dropped all opposition in their FERC certificate cases
and the related appeals.

D.90-02-016 concluded, inter alia, that there is a
substantial near and long-term need for additional interstate
natural gas pipeline capacity to serve California’s requirénents.
The decision provided criteria for the construction and operation
of new interstate pipeline capacity to sérve cCalifornia and
further provided that! 7(I}f a pipeline does conformn to our
criteria, we are convinced that our adopted policy for additional
pipeline capacity would provide sufficient protection to
california ratépayers to warrant termination of existing
litigation over that project.” (D.90-02-016, at pp. 112-113.)

In the decision, we waived GO 96-A with respect to any contracts
for service on the interstate pipéline projects over which we
would assume jurisdiction after a 20-year périod, thereby waiving
our right to modify such contracts. The decision also required
that any arrangement for future transfers of pipeline facilities
within california to an entity subject to PUC jurisdiction be
approved by FERC. Both Kern River and Mojave filed timely
applications for rehearing of D.90-02-016 raising rany of the

same issues addressed in this Petition for Mcdification. These

applications are still pending before thé Commission.

On Augqgust 31, 1989, Kern River and Mojave eéntered into
an agréement with Southern California Gas Conpany (SoCalGas) (the
SoCalGas Agreement) which, inter alia, provides procedures
whereby the California portion of Kern River’s and Mojave’s
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proposed pipelines and facilities could be sold to SoCalGas after
20 years, thereby creating pipeline systens that may becone
subject to this Connission’s jurisdiction. Prior to the SoCalGas
Agreenent, Xern River and SoCalGas on June 15, 1989, and Mojave
and SoCalGas on June 22, 1989, entered into separate agreemnents
(respectively the June 15 and June 22 agreenents) which also
provide for the sale of Kern River’s and Mojave's proposed
pipelines and facilities to SoCalGas. Recently, Mojave, Kern
River, and SoCalGas amended the June 15 and June 22 agreéenents
(collectively the settlement agreements) to satisfy further our
criteria. Pursuant to those amendments, if SoCalGas exercises
its option to purchase the cCalifornia facilities of Mojave and
Kern River approximately 20 years after connencément of service
through the facilities, Mojave and Kern River conmit themselves
to make all appropriate requlatory filings at such time to
effectuate the transfeéer of the facilities to SoCalGas.
Discussion

Petitioners believe that the settlement agreements will
result in the development of interstate pipelines that fully mneet
our criteria and thereforé nmerit our support. The projects
contemplated by the settlément agreements will result in new
interstate capacity that we recognizé is needed to satisfy the
needs of the California natural gas nmarket. At the same time,
the settlenent agreements as amended, with theéir respective
provisions that Mojave and Kérn River agrée to convey to SoCalGas
in the future all of their facilities within thé State of
california, are intended to satisfy our requirément that the-
facilities in question should eventually becomé subject to PUC
jurisdiction. As a result, petitionérs seek our support of the
projects contemplatéd by their séttlement agreements as amended. °
Petitioners also seek specific assurancés by us regarding our

support of the settlement agreements, as discussed below.
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Furthermore, petitioners are authorized by SoCalGas to state that
SoCalGas supports the granting of this petition.

1. Generic Criteria for New Interstate Capacity

Nojave’s and Kern River’s projects satisfy our generic
criteria for interstate capacity. (See D.90-02-016 at
pPp. 89-102.) The projects’ econonic viability is established by
strong customer comnitments. We are confident that the projects
will not be built unless they prove to be economically viable,
since neither Mojave nor Kern River is expected to construct
without first obtaining contractual shipper conmitments
sufficient to obtain financing. .

The projects also neet the criteria by accessing
reliable, long-term gas supplies and fostering supply diversity.
Kern River providés California with direct acceéss to gas supplies
from the Overthrust region of Wyoring and increases access to
Canadian supplies. Mojavé provides increased, secure, direct
access to southwesteérn and midcontinent supplies, particularly
the huge néw.supply of inexpénsive San Juan coal steam gas in New
Mexico. Furthermore, construction of both the Mojave and Kern
River projects will benefit California by offering alteérnative

routes for shippers, increasing supply reliability and
conpetition. The combined routes of the Mojave/Kern River
projects, therefore, offer California supply diversity.

Most important, the projects satisfy thé needs of the
markét. They provide direct service to thée EOR market in Kérn
County. Capacity on both Mojave and Kern River will be allocated
by pre-construction shipper contracts. Brokering of capacity, as
required by FERC and the PUC, also will be available.

Furthermore, the projects satisfy our criteria with
respect to cost allocation. Shippérs on the projects will pay
the full cost of thé new pipelines. No existing customers in
California will bear any of the costs of the interstaté pipeline
projects unless they choose to take service on the projects.
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*  Finally, the projects offer benefits in addition to our
general criteria. First, the construction of joint facilities by
Mojave and Kern River should provide econonies of scale that will
benefit all cCalifornia consumers. Second, the construction of
joint rather than separate facilities would tend to have fewer
environnental impacts. And third, the inclusion of Mojave will
increase throughput on El Paso and Transwestern, to the benefit

of all Califorpia consumers.
2. Jurisdictional Criteria for New Interstate Pipelines
In D.90-02-016, we indicated that we could support
interstate pipeline projects that deronstrated #comnitment’ that any
FERC-requlated interstate facilities within the state must revert
to PUC jurisdiction after some extended period of time.” (Id.
at 97.) This requirement sinply represents the consistent
application of the policy set forth by the Comnission in
I1.88-12-027. In the Order initiating this investigation we stated,

aije continue to prefer that any new
interstate capacity should intérconnect at
the state border with an intrastate pipeline
subject to CPUC jurisdiction. The Conmmission
will consider approval of FERC-regulated
pipeline facilities initially dedicated to
EOR usé as a part of an overall settlement if
the capacity of such facilities is limited to
incremental EOR service or service which doeés
not bypass the distribution utilities.”

and further, that,

"while new EOR-dedicatéd capacity may be
federally regulated for an extended period of
time (e.g. fiftéen years) to enable EOR ‘
custoners to recover a substantial portion of
their investment during the period of FERC
jurisdiction, after such a period of time has
elapsed, jurisdiction over any new pipeline
facilities constructed within the State of
california must revert to CPUC jurisdiction,
preferably through self-implementing
arrangements which give a substantial measure
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of certainty that they will operate as

intended in the future.” (Emphasis added.)

(1.88-12-027, pp. 18~19 mimeo.)

Petitioners believe that the arrangements they have
entered into satisfy these requirements. Mojave and Kern River
have comnitted themselves to transfer their california facilities
to SoCalGas after 20 years if SoCalGas at that time exercises its
unilateral option to purchase those facilities. To provide
further assurance that our jurisdictional criteria will be net,
Mojave, Kern River, and SoCalGas have entered into appropriate
arendrents to the settlenent agreements, specifically designed to
reinforce petitioners’ comritment to meeting our requirements.

In their original settlement agreenent submitted in
I.88-12-027, Kern River, Mojave, and SoCalGas included a
requirénent that they would file with the FERC an application for
pre-granted abandonment, with the expectation that FERC would
approve the application. We included such a requirement in
D.90-02-016 where we said ”"To gain Commission support a project
will have to demonstrate...final FERC approval of provisions to
effectively transfer jurisdiction of facilities within california
to PUC jurisdiction after a stated period of time not to exceed
20 years through pre-granted abandonment;...” (At p. 99.)

Petitioners no longer believe FERC would approve pre-
granted abandonment and, therefore, have filed this petition. We
have reviewéd petitioners’ arqguments and recent decisions and
other activities of FERC. We conclude that petitioners are
accurate in their assessment of FERC'’s position on pre-granted

abandonment. We also také note of an exchange of correspondénce
between President Wilk of this Commission and Chairman Allday of
the FERC. (Letters attached hereto as Appendix A.) 1In response
to President Wilk’s request that the FERC indicate whether or not
the FERC would formally or informally consider theée joint
SoCal/Kern River/Mojave settlement, Chairman Allday stated that,
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"The Conmission [FERC) is not in a position to formally approve
the settlenent at this time. Certificates have heen granted by
the Comnission in the dockets covered by the settlement. Any
action by the FERC to enable the parties to implement the
settlenent would occur only after certain €ilings are made in the
future.” The chairpan went on to praise the settlemnent and state
that the FERC would process and consider the requisite
abandonrent filings when they were made in a tinely manner.

This exchange of correspondence merely confirms the
conclusion we have already independently reached. That is,
because FERC has already granted certificates for petitioners’
pipelines, it will take no further action until SoCalGas
exercises its options. We are also of the opinion that
petitioners’ settlement conforms to FERC policy to foster
conpetition and that when presented with the option exercised by
SoCalGas FERC will approve.

Pacific Gas and Electric Co. (PGL(E) and the Wyoning-
california Pipeline Co. (WyCal) protest the Mojave and Kern River
Petition for Modification and argue that to remove the
precondition in D.90-02-016 for final FERC approval is a major
substantive change in our policy which warrants full

reconsideration aftéer additional hearings. We disagrée. oOur

basic policy on bypass has never waivered, and the action we take
today is fully consistent with that policy.1

1. Protestants also arque that the Mo;ave and Kern River
settlément does not comply with the criteéria of 1.88-12-027 to
the extent that there is no commitmént from the pipélines to
forgo non-EOR bypass. (1.88-12-027, p. 18-19, mineo.) We do not
find this argunent pérsuasive as both HOJave and Kern River will
serve primarily EOR customers (and a few utility custoners

(Footnote continues on next page)
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I.88-12-027 made it clear that we preferred structural
solutions to jurisdiction, such as those eventually adopted by
PGT and WyCal, but also indicated that we would counsider a
variety of other neans to protect our jurisdiction over
intrastate facilities. Prior to our Feb., 7, 1990 decision, there
was no express requirement for final FERC approval of pregranted
abandonment, and today we remove that requirement because it is
unnecessary to obtain our ultimate goals in this proceeding. The
parties should bear in mind that the requirement for final FERC
approval was added to D.90-02-016 because of the Commission’s
concern with ambiguous language in the January 24, 1990 FERC
certificate orders respecting Mojave and Kern River? which
stated that the FERC was not approving the filed settlement.

(Footnote continued from previous page)

including ScCalGas who will not, of course, engagé in bypass) and
because both pipelines have conmltted to 1nterconnect with
SoCalGas for the purpose of permitting third party transportation
through the LDC’s fac111t1es. (Mojave/SoCalGas Agreement of
Juné 22, 1989, p. 7; Kern River/SoCalGas Agreement of June 15,
1989, p. 3.} We mast also take note of the fact that the non-
discriminatory transportation obllgatlon eéach plpéllne must -
accept pursuant to its FERC certificate makes it imp0551b1e for
either pipeéeline to formally commit to discriminaté against a non-
EOR transportér with access to the pipeline which bypasses the
LDC: We are not prepared to éenforce a condition which is
11tera11y invalid under feéderal regulatlons‘ At the same time we
bélieve both the proposed custonmer mix and the 1nterconnect10n
agreenents prov1de adequate assurance that the IDCs will carry
virtually all non-EOR gas transported over the new interstates.
Thus, we are confldent that this arrangement will achieve our
goal of minimizing non-EOR bypass.

2. Order Issulng Cert1f1cates, Granting and Deénying Rehearing,
and Clarifying and Modifying Prior Order, 1ssued January 24,
1990, Docket Nos. CP89-2047-000 and CP89-1-001, et al.
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The Commission was concerned that the refusal to
approve the settlements represented FERC hostility toward the
settlenent provisions that call for transfer of the facilities.
The Allday letter beélies such a concern. More importantly,
SoCal’s firm contractual commitment €rom Kern River and Mojave to
pernit SoCal to purchase the intrastate facilities at its option
remains intact, and is further butressed by the recent amendments
specifying the pipelines’ obligations to make the requisite
filings with the FERC at the appropriate time. The Connission is
prepared to rely on the fact that Mojavée and Kern River are. bound
by contract to grant SoCalGas an option to buy the intrastate
pipeliné facilities. Moreover, FERC approval of a nere option to
purchase at this time would not guarantee that a future FERC
would take the necessary actions if and when SoCalGas exercises
its options. But, there is no reason to believe that a future
FERC will oppose the transfer at the time the option is
exercised.

Quite clearly the main concession to our jurisdiction

made by Kérn River and Mojave is the granting of the option to

SoCalGas. This concession was consistent with the criteria set
forth in I.88-12-027 and with the résolution of our concerns
regarding the FERC’s reaction to the settlement, there is no
réason that the Commission should not assent to such an
arrangement as a valid resolution of the jurisdictional concerns
we have consisteéntly pursued.

Thus, while we have in the past stated that “we prefer”
that new capacity link up with the LDC’s facilities at the
border, and that the reversion of jurisdiction to california
7preferably” be through self-implementing procedures, and that
pre-granted abandonment is one of the mpotential vehicles” to
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acconmplish same,3 we do not feel compelled to deny the instant

Petition in the absence of such provisions. This is particularly
so because SoCalGas possesses a firm right to exercise its option
to purchase the instate facilities, subject only to our assertion
of jurisdiction, and what we view as the ninisterial act of FERC
recognition of the Hinshaw Anendment’s grant of exemption fronm
federal jurisdiction following the transfer of the California
facilities of Nojave and Kern River.

Under the circunstances, Petitioners’ request to delete
the requirement of FERC approval of pre-granted ahandonment is
reasonable and appropriate. As we have dropped all outstanding
litigation opposing Kern River and Mojave, to grant their
petition will remove the Comnission as a regulatory obstacle to
new pipeline projects and further our goal of allowing
competitive focus to determine the extent of new capacity
additions for natural gas review to California. To deny the
Petition on thé grounds requested by the Protestants would léave
the Commission in the unacceptablé position of supporting sone
pipeliné projects and opposing others at a time when the
Connission’s first and foremost goal is to avoid a regulatory
bias in favor of one projéct or another. If the marketplace is
to work effectively, the Commission must not indicate a

3. 1.88-12-027 at pp. 18-19,
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preference between conrpeting projects who have each satisfied the
Comnission’s criteria for new pipelines, albeit in differing
'.zays.4

3. The Waiver of General Order 96-A

In D.90-02-016, we held that with regard to the
pipeline projects covered by the decision (which included Mojave
and Kern River), when the cComnission assumed jurisdiction over
those portions of the facilities that weére located in California
and were previously interstate facilities, we would waive the
provisions of GO 96-A with regard to any existing contracts for
transportation over those facilities. This was done ”to perait

the provisions of such [contracts) to remain in effect for the
lives of the contracts in the same mannér that they were
implérented while the pipeline in question was under FERC
jurisdiction.” (Id. at 100.)

Petitioners réquest that, should we determine that the

Nojave and Kern River projects meét the criteria for Comnission

support, the waiver of GO 96-A specifically apply to the projects
so that all contracts enteréd into between Mojave and Keérn River
and their EOR and non-EOR shippers, throughout their contract
terns, as extended or modified, will not be subject to Commission

4, Protestants also argué that grantlng the Petition WOuld
violate Section 1708 of the Public Utilities Code as this is not
a “minor modification”. We dlsagree. As conclusively
demonstrated above, the deletlon 6f the final FERC approval ,
requlrement is, in fact, a minor mod1f1cat1on of e21st1ng CPUC
policy, and one which is fully con31stent with the original goals
of the cCommission as set forth in 1.88-12-027. Thé nééd for the
final FERC approval condltlon has béen ellmlnated, and the
assurances whlch remain are sufflc1ent to convince the Connission
that the réversion of jurisdiction will take place if SocCalGas
exercises its option. There are no trlable issués of fact in
this policy decision, only the 1nterpretat10n of the criteria
originally set forth in 1.88-12-027 as modified by D.90-02-016.
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nodification; as a result, the parties to the contract will not
be adversely affected by the transfer. While we view D.90-02-016
as having granted this waiver for the Petitioners already, in the
interests of clarification, we will grant this request.

Findings of Fact

1. For a proposed interstate pipeline serving california
to neet our standards for support, the requirement of pre-granted
final FERC approval either for transfers of California facilities
to a jurisdictional utility or for an option to accomplish the
same result, as set forth in D.90-02-016, is burdensore,
unnecessary, and should bé deleted. *

2. It is reasonable to waive the provisions of General
order 96-A for the Mojave and Kern River projects so long as
those projects remain in compliance with the criteria of
D.90-02-016.

3. The Nojave and Kern River projects meet the standards
for our support set forth in D.90-02-016 and 1.88-12-027.
Conclusion of Law )

The Comnission concludes that the petition should be

grantead.
ORDER

IT IS ORDERED that:

1. The projécts of Mojavé Pipéline Company (Mojave) and
Kern River Gas Transnission Company (Kern River) (petitioners)
meet the standards for our support set forth in D.90-02-016 and
I1.88-12-027.

2. The requirement of pré-grantéd final FERC approval for
abandonnent of facilities or an option to transfer such
facilities contained in D.90-02-016 is deletéd.
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3. Our waiver of GO 96-A contained in D.90-02-016 will
fully apply to all transportation agreements between Mojave and
Kern River and their shippers, including agreemnents with both EOR
shippers and non-EOR shippers, over which this Comnission nay
subsequently assume jurisdiction.

This order is effective today.
Dated October 12, 1990, at San Francisco, cCalifornia.

G. NITCHELIL WILK
President
FREDERICK R. DUDA -
STANLEY W. HULETT
PATRICIA M. ECKERT
Connissioners

I will file a written dissent.
/s/ JOHN B. OHANIAN
comnissioner

¥ 1 CERTIFY THAT THIS DECISION
\/AS APPROVED BY YHT A™5E
COMMISSIONERS Toy.

/ /«;
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. UthdAuI Lxoculive Liioctor
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APPENDIX A
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Fublie Wlilitics Commission

STATE OF CALIFORNIA
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July 20, 15%0

Chaircen Martin Adlcday

Federal Energy FRegulatory Cornission
§25 No. Capitol Street, N.E.
wachington, D.C. 20426

Cear Chairzzn Adléay,

I 2an pleased to transnit to you a revised version of the June 15,
1969 settlezent ketween Mojave Pipeline Cornpsny, Kern River Gas
Transpnission Corpazny &nd thé Sowthern California Gas Cornpan
vhich has just Léen filed with the california Public Utilities
Cocnission. This revised &greerent provides that Kern and MNojave
wil) cornit to rake the filings at the FERC required to irplérent
the transfer of facilities to SoCal should the utility éxercise
its option to purchase the California portion of the project.
Further, it elirinates theé reguirerent that the parties file at
the FERC for pre-granted abandoncent of the facilities within 60
cays of receiving final certificates.

The parties have rmsde these arendments in thé hopé of resolving.
litication disputes and cininizing any delay recarding the
construction of the corbined Mojave/Rérn River pipelineé projéct.
In &doition, the parties have petitioned our Corzission to rodify
its decision of February 7, 19%0 in vhich thé CPUC restated its
cinicun criteria for supporting new pipéliné projects. That
Gecision requiréd that pipelinés meet oné of thrée altérnative
tests for resolving jurisdictional concérns of our Corrnission.
One test reguired intérstate pipelinés to stop at the state
border and deliver their gas to local distribution corpaniés.
The other twvo accéptible options réquiréd FERC approval of either
pre-aranted. abandonrent of the facilities at sore date in theé
future, or FERC approval of an option for the local distribution
corpzny to purchase the cCaliforpia portion of the pipelines.

It is icportant for & nucbér of réiésons for our two agenciés to
coordinate &nd cooperaté in our régulation of new pipeline
capacity to Ci2lifornia. In that regard, ve are rost interested
in the réaction of thé FERC to thé arended Mojave/Kern
River/SoCal settlerent, particularly in view of the corzents in
the FERC order of January 24, 1590 in thée Mojave and Férn Rivér
certificate cactes, in which the Corrission specifically declined
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Chaiycan Kartin Adlday
July 20, 1640
Fage 2

to approve the initfal settlerent. The reason the CPUC 3ncluded
the “FERC approval* lapguage in twvo of the options for
newpipelines is to ensure that the FERC would support and not
zctively oppose ircplerentation of a settlérent tﬁat involved the
possible sale of FERC jurisdictional facilities. We recognize,
of course, that future filings wouvld be cade to irplerent such a
transfer and that the FERC cannot prejudge such fifings at this

tire. Hovever, to the extent that the FERC could indicate,
either forrally or inforrally, that it would consider the
parties?! filed applications steking FERC authorfzation to

- irplerent the provisions of the settlecent, it vould provide
irportant assurancée for the CPUC that Mojave, Xern Riveér and
SoCal have selected a viable option for ensuring that our
Corwission’s jurisdictional concerns have been addressed.,

I can personally assure you that both ¥ &nd ry colleagués at the
CPUC areé cornitted to actively supporting the construction of new
pipeliné capacity to serveé California, and that our Cornmission
hes taken every possiblé step consistent with our statutory
respensibilitiés to énsure that it wi)l be the corpetitive forces
of the rarketplace vhich determine vhich pipelines are _
constructed. That policy is the cornerstoné of our Fébruary 7,
1960 cecision, and we &ré deternined to see it carried out. As
you are avare, thé CPUC has already réached a settlerent with the
Wyoring-California Pipeline Coxpany which has resulted in an
ereénded certificate being filéd with the FERC. In &daition, the
CPUC hes detérmined that the Piacific CGas Transpnission Corpany
project has ret the pinirun critéria for new pipelineé
construction and, on that basis, wé have supported the issuance
of a FERC certificzté for that projéct. It is our désire to
rezch a sirilar &ccorodation with Mojave and Kern River so that
all the pipeline &pplicznts can conpéete fairly, without
regulatory hindrances fron either Corrission.

To that end, ve urge prorpt FERC action on pénding pipeline
applications, in order to énsuré an équal opportunity for all
epplicznts to cozmpeté for thé expanding California rarket. as
for Nojave and Kern Riveér, bécauseé they haveé already réceived
certificates, weé urge that the Cornission indicate its support
for the corprorisé reached by thé &pplicants, Socal, and the cpuC
by either forrally approving the aceénded settleément, or by
inforrally advising the CPUC of the FERC’s view with respéect to
vhether the Corrnission will consider applications to irplerent
the settlerent. -
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Chaircan Martin Adlday
July 20, 1990

. Page 3

I look forward to a response at your earliest convenience as well
as to continued cormunication and cooperation between our two
agencies as wé face the ongoing challenges associated with the
transforcation of the natural gas industry into a truly
corpetitive rarket, :

Cordially,

G, Hitche]l ‘\‘ilk,
Fresident, CPUC

Enclesures
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FEDERAL ESNERGY REGULATORY COVMIS S ION
VASHNGIGH, O.C 2304028

CreIeaN July 23, 1990

The Hen. G ){itChell Rl!k

Fresident

california Public Utilities cornission
505 \Van Ness Avenue

san Francisco, California %4102

Dear Fresident Wilk!

I vas pleased to récefve your letter of July 20, 1590,
regerding the areéndrent to the Juné 15, 1989 settlesent betveen
¥ojave F?péiine Corpany, Xern River Gas Transrission Corpany, and
the Southern California Gas Coxpany. In your letter, you requést
that the FERC efther forrally approvée this settlerent axendrnént,
or inforrally advise the CPUC aa to the FERC's view with respéct
to vhether the commission will censider applications seexing to
irplerent the provision ot the settlerent, wvhich provides for amn
opticn to transfer the Kern River/Hojeve facilities located
vithin California to SoCal, gsubject to regulatory approval.

It is ny understanding that thé partiés have entered into
the settlérent In order to resolve théir differénces and to
pursué a pcésiblé réans of serving the various t¢gménts of the
California gas market, Furthér, as you fndicate, the parties
have enteréd into the settleénent in crdér to satisfy the
régulatory concérns of the CFUC. Tn this regérd, the gettlerent
is desionéd to conply with the diréctives of the CPUC's

February 7, 1%%0 decision.

7hé Cormissfon is not in a position to foirmally approve the
séttlenent at this tire, Certificates have been granted by the
Corrission in the dockete coveréed by theé settlement. Any tction
by the FERC to énableé the parties to Irplenent the settlérent
would occur only after cértain filings are made in the future.
Hovever, I éncourage thé resolution of disputes, including
1itigatfen, by the parties. A8 a géneral matter, I
enthusfastically support séttlernents such as this which resolve
litigation and provide greater certainty for pipeéline
cert{fication. I faver a courte of action which will reeult in
the tizély construction of the ¢értificated facidities. The
settlérent appéars to te aired at accorplishing this goal. I
corzénd the CPUC and the parties for resolving their diffexences
in this fashion.
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Without ptejudging or cornnitting in an{ vay as to vhat
action we ray teke in response, if, at a future date, the
pipelinés file spplications seeking suthority to frplerent a
transfer of the facilities to Socal, thé Corrnission wil), of
course, process and consider those abandonzent applications

under applicable law in a tirely renner.

rinadly, lét re state that I géneraldly share your view that
coapetition should deterrine vho vins the California rarket,
Fostering corpetition in thé rarketplace has been thé ¢orneretone
of the FERC's régulatory ?hllcsOPhy. Ordeér Nos. 436 and 500, as
vell as the optional certificete procedures,; vere passed and are
being irplerented to achieve this goal., I favor a regulatory
fracevork that ensures that al) partieés have an equal opportunity
to cerpete for g:s rarkets in all states, including Calffornia.
I expect that the Cornissién will continue to apply this pro-
cerpetitive policy as the Comnission considers pipeline expansion
proposals to serve California.

If T can be of assistance in this or any other Cornission
ratter, please let pe know. .

Yours truly,

o 8l

&artin L. Allday

END OF APPENDIX A
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John B. Chanian, Dissenting,

Before us today is a tricky question of how to handle Commission
enumerated criteria when such criteria become irrelevant. 1In
this case the Commission established three methods by which new
interstate pipeline applicants could meet the Commission's
concerns about interstate pipeliné bypass of local distribution
utilities. These criteria may have served the function of
extracting concessions from interstate pipeline applicants.

One of the three methods was for parties to receive final FERC
approval of pregranted abandonnment of intrastate facilities. as
events unfolded, the FERC could not give such approvals. This
method of meeting theé Commission's bypass concerns thereby became
irrelevant.

Subsequently, the pipeline projects which made the business
judgement to rely upon the final FERC approval method petitionead
the Commission to changé the established criteria in order to
receive Commission support. 1In essénce, the argunmént is that the

criteria as established are no longer rélevant since times and
evénts have changed.

The question facing thé Commission today is what to do about the
petitions to modify our previous decision. As I see it, we have
a choice between thrée options. The first option is to deny the
modification as unnecessary. The petitioners have already
received a FERC certificate, have fully subscribed their line,
and have announced that construction will begin in December.
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According to the petitioners, there is nothing left to be done
between now and the commencement of gas deéliveries on which this
Comnission can have any impact. Our explicit support appears to
be unnecessary at best. Indeed, no one has provided any reason
why such support is needed.

A second option, as adopted by today's majority, is to grant the
petitioner's request and change our decision to meat their
desires. This will allow the Commission to support the
petitioner's project.

Let meé emphasize herée that I have no objection to endorsing these
particular projects or any other projects which expedite the
building of new pipeline capacity to california. I do believe,
however, that the method by which it is being done here is
fundamentally flawed. That is why I have suggested a third
option.

The third option is to remove all criteria required for our
support. This will allow the Commission to endorse all new
pipelines without going through the steps of re-analyzing each
criterion as it appliés to each project. As an example, what
happéns whén the next pipeline applicant asks thé Commission for
support, but does not meet all of the Commission's criteria?
Will We change the critéria? Will we deny the support? How do
we decide? Today's decision does nothing to address the real
question.
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It is clearly preferableée to abolish criteria as a condition for
our support. When this issué next comes before the Commission I
will make the sane suggestion. Perhaps the idea will receive the
consideration it merits at that time.

\s\ John B. Chanian

October 12, 1990




