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In the Matter of ghe Appligggion of ) [?J?i ';wﬂrflﬁkﬂ-
SAN JOSE WATER CONPANY, U-168-W, NTINNIT

a corporation, for an order 'u‘““AL“nJL1 =
authorizing it to (1) increase Application 88-09-029
rates charged for water service, (Filed September 14, 1988)
and (2) revise and add to its Rules
on file with the Public Utilities
Commission.

FINAL OPINION

In Decision (D.) 89-10-038, the interim decision in this
proceeding, the Commission rejected both San Jose Water Company’s
{SJW) and the Comnission Water Branch’s (Branch) method for
calculating SJW's gain on the sale of utility property no longer in
rate base. This propeérty was transferred to an SJW affiliated land
company in 1987 in exchange for $2,242,000 of contributed plant.

As a result of this transaction, the Commission ordered SJW to
develop a competitive bidding process for disposing of this land
and similar transactions in the future. The Commission cited
D.86-01-026, Pacific Bell'’s general rate case decision, as
precedent for requiring arm’s length dealing of affiliated
companies in such sales transactions. Branch was directed to
review the Pacific Bell competitivée bidding procedure and present
any revisions of the procedures and the tax treéeatment of procéeds
applicable to SJW in Phase II in this proceeding.

After review of the Pacific Bell procedures, SJW conteénds
that its bond debenture agreement requires that the proceeds from
the sale of the subject land must bé applied to the bond debt.
Therefore, SJW and Branch recomménd that competitivé bidding be
replaced by a method of appraisal by three MAI-certified
appraisers. The parties also agrée on the tax treatment for the
proceeds of such sales. In petitions for modification of the
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interim order, SJW and Branch (petitioners) request that a jointly
proposed valuing method be adopted to replace Ordering Paragraph 9
of D.89-10-038 which requires competitive bidding. If the parties’
agreement is adopted, no further hearings are necessary and the
only matter disputed is the date from which an appraisal of the
transferred property should be made.

We will grant the parties’ request. Qur concern in
requiring a competitive bidding process was to enforce the policy
of arm’s length dealing between affiliated companies. SJW's and
Branch's proposed appraisal method satisfies this concern.
Therefore, we will adopt it to replace our requirement for
competitive bidding in such transactions.

Branch contends that SJW's transfer of property without
Commission authorization violates Public Utilities (PU) Code § 851
and is void. Branch uses this argument to support its contention
that the valuation should be made as of the date of a final
decision in this proceeding. -

We reject Branch’s argument that a violation of PU § 851
has occurred. This section requires that a utility must obtain
prior Commission authorization to transfer utility property which
is used and useful. For property which is not used or useful,
there is no such requirement. At no time during the proceeding did
Branch contest SJW's contention that this property had been removed
from rate base. Branch may not do so after all evidence has been
submitted. Accordingly, it is more réasonable to assess the value
of such property within a reasonableé time of the transfer since
Commission approval is not required.

Accordingly, we grant petitioners’' request for
modification of D.89-10-038 and in this final opinion order the
transferred propérty to bée appraised according to factors existing
in 1987 at the time of the transfer.
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Findings of Pact

1. Petitioners request modification of Ordering Paragraph 9
of D.89-10-038 to replace the competitive bidding process with a
stipulated appraisal procedure.

2. Petitioners agree to determine the fair market value of
1and once in rate base to be transferred to an SJW affiliate in the
future as followst?

a. If the value of the land to be transferred
exceeds $500,000, SJW would obtain thiece
independent appraisals from MAI-certified
appraisers. The average of the values set
forth in the three appraisals would bo
deemed to be the value of the land for
purposes of determining the amount of any
gain or loss.

1f the value of the land to be transfeérred
is $250,000 or more but less than $500,000,
SJW would obtain two independent appraisals
from MAI-certified appraisers. The average
of the values set forth in the two
appraisals would be deemed to be the value
of the land for purposes of determining the
amount of any gain or loss.

If the value of the land to be transferred
is more than $5,000 but less than $250,000,
SJW would obtain one independent appraisal
from an MAI-certified appraiser. The value
set forth in the appraisal would be deemeéd
to be the value of the land for purposes of
determining the amount of any gain or loss.

If the value of the land to be transferred
is §5,000 or less, SJW could use any
reasonable valuation method to determine
the value of the land for purposes of
determining the amount of any gain or loss.
Since an appraisal from an MAl-certified
appraiser generally costs between §$5,000
and $10,000, there is little cost-benefit
in requiring an appraisal for such sales.

I1f mains, facilities, buildings, or other
fixtures are part of the land to be
transferred by SJW to an affiliate, the
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appraisal shall take into account any value
for these items as well.

The reasonable cost of the appraisals shall
be deducted from the sale price as one of
the costs of the sale.

when SJW uses a particular MAI-certified
appraiser to appraise land that was once in
rate base and is to be transferred to an
affiliate, SJW cannot use the same
appraiser again for five years. By
limiting ongoing employment, the
independence of the MAI-certified appraiser
is further assured

3. Petitionéers agree to the following procedures for
valuation of the land transferred to SJW's affiliated land company
in 1987t SJW will obtain three independent appraisals from MAI-
certified appraisers of the value of the property. The average of
the thréee appraisals will be the purchase price for purposes of
determining the gain on the sale. The reasonable cost of these
appraisals will be deducted from the sales price as an authorized
cost.

4. Petitioners agree that if the approach above in
Finding 3 is adopted, the Commission may use $2,242,000 as the
selling price for the property even if the average appraisal price
derived is léss than this value.

5. Petitioners agree that the gain from this 1987
transaction will inure to the benefit of its ratepayexs only.

6. Petitioners dispute the date from which the property
should be appraised. SJW recommends an appraisal valuing the
property at the time of the transfer. Branch recommends an
appraisal valuing the property at the time of D.89-10-038.

7. Petitioners propose that the deferred taxes arising as a
result of the 1987 land sale be treated as a temporary reduction to
rate base. If and when these deferred taxes are paid, SJW will
eliminate this rate base reduction.
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8. No further hearings in this proceeding are necessary.
Conclusion of lLaw e
SJW should be required to use its proposed appraised
valuvation method for property transferred in 1987 and sinmilar
transactions in the future.

L4

FINAL ORDER

IT XIS ORDERED that!

1. oOrdering Paragraph 9 of D.89-10-038 is rescinded and
replaced by the appraisal method below.

2. SJW shall obtain three indépendent appraisals from MAI-
certified appraisers of the value of the property transferred to
its affiliated land conmpany in 1987. The appraisal shall evaluate
the property as of the date of the transfer. The average of the
three appraisals will be the puxchase price for purposes of
determining the gain on the sale. The reasonable cost of these
appraisals may be deducted from the salé price as an authorized
cost.

3. The Commission may use $2,242,000 as the selling price
for the property even if the average appraisal price derived is
less than this value.

4. The gain from this 1987 transaction will inure to the
benefit of SJW ratepayers only.

5. The deferred taxes arising as a result of the 1987 land
sale will be treated as a temporary reduction to rate base. If and
when these deferred taxes are paid, SJW will eliminate this rate
base reduction.

6. For future transfers of property to affiliates which is
no longer used and useful in rate base, SJW shall abide by the
following procedurét

a. 1If the value of the land to be transferred
exceeds $500,000, SJW would obtain three
independent appraisals from MAI-certified
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appraisers. The average of the values set
forth in the three appraisals would be
deemed to be the value of the land for
purposes of determining the amount of any
gain or loss.

I1f the value of the land to be transforred
is $250,000 or more but less than $500,000,
SJW would obtain two independent applaisals
from MAI-certified applaisels. The average
of the values set forth in the two
appraisals would be deemed to be the value
of the land for purposes of determining the
amount of any gain or loss.

If the value of the land to be transferred
is more than $5,000 but less than $250,000,
SJW would obtain one independent appraisal
from an NAI- certified appraiser. The value
set forth in the appraisal would be deemed
to be the value of the land for purposes of
determining the amount of any gain or loss.

If the value of the land to be transferred
is §5,000 or less, SJW could use any
reasonable valuation method to determine
the value of the land for purposes of
deternining the amount of any gain or loss.
Since an appraisal from an MAI-certified
appraiser generally costs between $§5,000
and $10, 000, there is little cost-benefit
in requiring an appraisal for such sales.

This order is effective today.
Dated OGT 12 ]990 , at San Francisco, California.
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G. MITCHELL WILK
President
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